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Reports  of  CASES  DECIDED  in  the  HIGH  COURT 
OF  CHANCERY  by  the  Right  Honorable  Sir 
LANCELOT  SHADWELL,  Vice-Chancellor  of 
England.  Containing  cases  in  1836  and  1837,  with 
a  few  in  1838  and  1839.  By  NICHOLAS  SIMONS, 
of  Lincoln's  Inn,  Esqr.,  Barrister-at-Law.  Yol.  YIII. 
1839. 

[1]     Barrymore  v.  Ellis.     Feh.  27,  29,  March  1,  2,  1836. 

[See  Brmm.  v.  Bam}md,  1842,  46,  11  Sim.  131  ;  1  Ph.  626;  41  E.  E.  771.] 

Construction.     Feme  Caverte.     Separate  Use. 

An  annuity  was  assigned  to  trustees,  in  trust  to  pay  the  same  to  such  persons  as 
Lady  Barrymore  should,  by  any  writing  signed  by  her,  notwithstanding  her 
coverture,  appoint,  but  so  as  not  to  deprive  herself  of  the  benefit  thereof  by  sale  or 
other  anticipation  ;  and,  for  want  of  such  appointment,  in  trust  to  pay  the  same  to 
Lady  Barrymore  for  her  separate  use.  Held,  that  Lady  Barrymore  has  not  only  a 
limited  power  of  appointment,  but  also,  under  the  latter  part  of  the  clause,  the 
general  uncontrolled  dominion  over  the  annuity. 

Under  an  indenture  of  the  28th  of  February  1794,  the  Plaintiff  Lady  Barrymore 
(who  was  then  the  widow  of  Richard,  Earl  of  Barrymore)  was  entitled  to  an  annuity 
of  £300  for  her  life.  She  afterwards  married  the  Defendant  J.  M.  Williams  ;  and, 
by  an  indenture,  dated  the  29th  of  May  1795,  after  reciting  that,  upon  the  treaty  for 
the  marriage,  it  had  been  agreed  that  the  annuity  should  be  assigned  to  trustees  for 
the  separate  use  of  Lady  Barrymore  in  manner  after  mentioned  ;  Williams  and  Lady 
Barrymore  assigned  the  annuity  to  trustees,  in  trust  during  their  joint  lives,  to  pay 
the  annuity,  as  the  same  should  become  due  and  payable,  to  such  person  or  persons, 
and  for  such  intents  and  purposes  as  Lady  Barrymore  should,  by  any  writing  signed 
with  her  name,  in  her  own  handwriting,  notwithstanding  her  said  coverture,  direct  or  appoint, 
but  so  as  not  to  deprire  herself  of  the  benefit  [2]  thereof  by  sale  or  other  anticipation ;  and, 
for  leant  of  such  direction  or  appointment,  to  pay  the  same  to  Lady  Barrymore  for  her  own 
sole,  separate  and  peculiar  use  and  benefit ;  it  being  thereby  agreed  and  declared, 
between  and  by  all  the  parties  thereto,  that  the  annuity  should  not  be  subject  to  the 
debts,  control,  interference  or  engagements  of  J.  M.  Williams,  and  that  the  receipt  or 
receipts  of  Lady  Barrymore,  or  of  any  person  or  persons  so  to  be  by  her  appointed 
to  receive  the  same  as  thereinbefore  was  mentioned,  should,  notwithstanding  her 
marriage  with  J.  M.  Williams,  be  a  sufficient  discharge,  or  sufficient  discharges,  to  the 
person  or  persons  paying  the  same  or  any  part  thereof. 

By  an  indenture,  dated  the  7th  of  November  1812,  after  reciting  the  deed  of  the 
28th  of  February  1794,  and  that,  since  the  execution  of  the  deed,  Lady  Barrymore 
bad  intermarried  with  Williams,  and  that  by  virtue  thereof,  Williams  was  entitled  to 
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receive  the  annuity  in  as  full  and  ample  a  manner  as  Lady  Barrymore,  before  her 
marriage  with  him,  could  receive  the  same  under  the  deed  of  the  28th  of  February 
1794;  Lady  Barrymore  and  Williams,  in  consideration  of  £2275  paid  to  them  by 
Harriet  Atkins,  assigned  the  annuity  to  her.  The  object  of  the  bill  was  to  have  that 
assignment  declared  fraudulent  and  void  and  delivered  up  to  be  cancelled. 

Miss  Atkins,  in  her  answer,  denied  that  she  had  any  knowledge  or  notice  of  the 
deed  of  May  1795 ;  and  added  that  she  totally  disbelieved,  for  the  reasons  which  she 
stated,  that  any  such  deed  was  executed  prior  to  the  execution  of  the  deed  of 
November  1812. 

[3]  Mr.  Knight,  Mr.  Wakefield,  Mr.  Jacob  and  Mr.  Girdlestone,  jun.,  for  the 
Plaintiff. 

Mr.  Spence,  Mr.  Barber,  Mr.  Wigram,  Mr.  Turner,  Mr.  Bethell,  Mr.  Heathfield, 
Mr.  Maclean,  Mr.  Coleridge  and  Mr.  Walford,  for  the  Defendants. 

The  Vice-Chancellor  [Sir  L.  Shadwell],  in  the  the  course  of  his  judgment, 
observed  that  the  Plaintiff's  evidence  did  not  shew  that  the  deed  of  May  1795  was 
in  existence  prior  to  the  execution  of  the  deed  of  November  1812,  and  then  pro- 
ceeded thus  : — 

Supposing,  however,  that  the  deed  of  1795  was  executed  at  the  time  it  bears 
date,  it  appears  to  me  to  admit  of  this  construction,  namely,  that,  in  the  first  instance, 
it  is  a  grant  to  such  person  or  persons  as  Lady  Barrymore  should,  in  a  given  manner, 
appoint,  and  subject  thereto  to  her  sole  use  generally  ;  and,  if  that  be  so,  then  |it 
was  competent  to  her  to  dispose  of  the  annuity  without  executing  the  power  in  the 
manner  before  referred  to.  The  deed  does  not  say,  "  do  and  shall  pay  the  same  into 
her  own  hands,"  &c.,  but  simply,  "  to  her  for  her  own  sole  use."  Then  is  this 
different  from  a  limitation  to  such  uses  as  A.  shall,  in  a  certain  manner,  appoint,  and 
subject  thereto  to  A.  generally  1  In  my  opinion  this  is  within  the  spirit  of  Cox  v. 
CJiamberlain  (4  Ves.  631);  which  has  been  supported  at  law  by  Roach  v.  Wadham 
(6  East,  289)  and  IVilde  v.  Fort.{\)  For  Lady  Barrymore  had  both  a  limited  power 
of  appoiiit[4]-ment  and  the  general  uncontrolled  dominion  over  the  property  ;  and, 
therefore,  if  we  find  her  conveying  the  property  by  the  deed  of  1812,  the  grantee  will 
take,  notwithstanding  the  restrictions  imposed  on  the  power  of  disposition. 

His  Honor  then  commented  upon  the  other  parts  of  the  case,  and  concluded  by 
stating  that  his  opinion,  both  on  the  law  and  the  facts,  was  that  no  case  was  made 
against  the  Defendants,  and,  consequently,  that  the  bill  must  be  dismissed  with 
costs. 

[4]     Machell  v.  Weeding.(2)     March  16,  1836. 

[S.  C.  5  L.  J.  Ch.  (N.  S.)  182.] 

Will.     Consti-uction. 

Testator  devised  lands  to  his  son  Joseph  for  life ;  but  if  Joseph  should  die  without 
issue,  not  leaving  any  children,  then  he  directed  that  the  lands  should  be  sold 
and  the  proceeds  divided  amongst  his  three  other  sons ;  and  if  any  of  them 
should  die  before  Joseph,  then  that  their  shares  should  be  divided  amongst  their 
children.     Held,  that  Joseph  took  an  estate  tail. 

A  testator  devised  certain  freehold  and  copyhold  estates  and  personal  property  to 
his  wife  for  life  ;  and  then  proceeded  as  follows  : — "  And  at  her  decease  I  give  and 
bequeath  to  my  son,  Joseph  Machell,  all  my  copyhold  estates,  lands,  messuages  and 
tenements  situate  within  the  parish  of  Maiden  aforesaid,  with  all  the  growing  crops 
and  live  and  dead  stock  thereon,  the  same  to  be  enjoyed  by  him  during  his  natural 
life ;  but  if  my  son  Joseph  shall  die  without  issue,  not  leaving  any  children,  then  my 

(1)  4  Taunt.  334.  See  Sir  E.  Sugden's  observations  on  the  cases  above  referred  to, 
in  his  Treatise  on  Powers,  vol.  i.  p.  451,  et  seq.,  and  vol.  ii.  p.  35,  note  2. 

(2)  Ex  relatione. 
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will  and  meaning  is  that  the  said  copyhold  estates,  lands,  messuages  and  tenements 
shall  be  [5]  sold,  and  the  money  arising  from  such  sale  thereof  equally  divided 
amongst  my  three  other  sons,  viz.,  William  Machell,  James  Machell  and  John 
Maehell,  share  and  share  alike  :  and  if  any  or  either  of  my  three  sons  last  named 
-shall  happen  to  die  before  my  said  son  Joseph,  the  respective  share  or  shares  of 
money  arising  from  the  sale  of  the  above-named  copyhold  estates  shall  be  divided 
a,mong  their  respective  children,  share  and  share  alike." 

Joseph  Machell,  assuming  himself  to  be  tenant  in  tail  of  the  copyhold  estates, 
joined  with  his  mother  in  suffering  a  recovery  of  them ;  and  afterwards  agreed  to  sell 
them  to  the  Defendant. 

The  purchaser  having  objected  to  complete  his  purchase  on  the  ground  that 
Joseph  took  an  estate  for  life  only,  the  bill  was  filed  to  compel  a  specific  perform- 
ance of  the  agreement :  and  the  Master  having  reported  in  favour  of  the  title,  the 
Defendant  excepted  to  the  report. 

Mr.  W'igram  and  Mr.  G^arratt,  in  support  of  the  exception.  The  estate  given  to 
■Joseph  Machell  is  not  given  indefinitely,  but  expressly  for  his  life.  There  is  no  case 
in  which  an  express  estate  for  life  without  a  gift  to  the  issue  has  been  extended  to  an 
estate  tail  on  account,  merely,  of  the  gift  over.  The  words  "  not  leaving  any 
■children  "  are  merely  explanatory  of  the  preceding  words  "  die  without  issue."  The 
estates  are  directed  to  be  sold  immediatelj'  upon  Joseph's  death,  and  the  money 
is  to  be  divided  amongst  the  testator's  other  sons.  [The  Vice-Chancellor.  Suppose 
Joseph  were  [6]  to  have  one  child  only,  and  that  child  were  to  die  in  the  lifetime  of 
Joseph,  leaving  issue,  would  the  gift  over  take  effect  I]  In  that  case  the  issue  would 
be  disinherited  ;  but  that  is  the  fault  of  the  testator,  and  not  of  the  Court.  fFi/li  v. 
Leicis  (1  Atk.  432),  Rdnnson  v.  Bolnn.son  (2  Vez.  225),  Doe  v.  fFebber  (1  Barn.  &  Aid. 
713),  Doe  v.  Frost  (3  Barn.  &  Aid.  546),  Boe  v.  Jefferi/  (7  T.  R.  589),  Pells  v.  Bymun 
■(Cro.  Jac.  590),  Doe  v.  Davies  (4  Barn.  &  Adol.  43),  Mellish  v.  Mellish  (2  Barn.  &  Cress. 
520),  Doe  V.  Wettm  (2  Bos.  &  Pull.  324). 

At  all  events  the  question  is  a  doubtful  one  ;  and,  therefore,  the  purchaser  ought 
not  to  be  compelled  to  take  the  title. 

Mr.  Knight  and  Mr.  Rogers  appeared  for  the  Plaintiff, 

But  The  Vice-Chanxellor  [Sir  L.  Shadwell],  without  hearing  them,  said  :  The 
words  "die  without  issue,  not  leanng  any  children,"  may  be  taken  either  as  marking 
•out  one  event  or  two.  Suppose  they  are  to  be  taken  as  referring  to  two  events  ;  then 
they  must  be  read  thus  "  die  without  issue  and  not  lea\'ing  any  children,"  and  then 
it  is  perfectly  manifest  that  the  testator  did  not  mean  that  the  estate  should  go  over 
-as  long  as  any  issue  of  the  first  taker  should  be  in  existence.  But  if  the  words  are  to 
be  considered  as  referring  to  one  event  only,  they  must,  in  that  case,  be  taken  to 
refer  to  the  greater  event,  that  is,  the  dying  without  issue.  The  not  leaving  any 
■child  is  only  a  certain  mode  of  dying  without  leaving  issue.  [7]  Joseph  might 
•die  without  leaving  children,  but  not  without  leaving  issue  ;  as,  for  instance,  if  he 
were  to  have  an  only  child,  and  that  child  were  to  die  in  his  lifetime  leaving  issue. 

I  cannot  but  think  that  these  words  must  be  taken  as  descriptive  of  dving 
without  issue  :  and  I  consider  it  to  be  a  settled  point  that,  whether  an  estate  be  given 
in  fee  or  for  life,  or,  generally,  without  any  particular  limit  as  to  its  duration,  if  it  be 
followed  by  a  devise  over  in  case  of  the  devisee  dying  without  issue,  the  devisee  will 
■take  an  estate  tail. 

Exception  overruled. 

[7]    Lloyd  c  Lloyd.    March  18,  19,  1836. 

[S.  C.  affirmed,  2  My.  &  Cr.  192  ;  40  E.  R.  613  (with  note).] 

Construdion.     Marriage  Articles.     Covenants. 

Covenants  in  marriage  articles  entered  into  by  the  fathers  of  the  intended  husband 
and  wife,  though  expressed  to  be  dependent,  held,  on  behalf  of  the  issue  of  the 
marriage,  to  be  independent  of  each  other. 


4  .  LLOYD   ■?'.    LLOYD  8  SIM.  8. 

By  articles  of  agreement,  dated  the  22d  of  October  1777,  made  between  Evan 
Lloyd  of  the  first  part,  Evan  Lloyd,  son  of  the  said  Evan  Lloyd,  of  the  second  part, 
James  Stephens  and  Mary,  his  wife,  of  the  third  part,  and  George  Harries  and 
Sylvanus  Lloyd  of  the  fourth  part  :  after  reciting  that  a  marriage  was  intended  to 
be  solemnized  between  Evan  Lloyd  the  younger  and  Esther  Stephens,  second  daughter 
of  James  Stephens,  who  was  then  an  infant,  and  for  securing  a  competent  maintenance 
and  provision  for  Esther  Stephens  in  case  the  marriage  should  take  effect  and  she 
should  survive  Evan  Lloyd  the  elder  and  Evan  Lloyd  the  younger,  and  for  the  better 
preferment  in  the  world  of  Evan  Lloyd  the  younger,  Evan  Lloyd  the  elder  had  agreed, 
in  case  the  marriage  should  take  effect,  to  pay  £200  to  Evan  Lloyd  the  younger,, 
upon  the  solemnization  of  the  marriage,  and  also  to  [8]  convey  and  settle  the  several 
messuages,  tenements  and  lands  thereinafter  described,  in  the  manner,  to  the  uses  and 
upon  the  trusts  thereinafter  mentioned  :  and  that  James  Stephens  and  Mary,  his  wife, 
in  consideration  of  the  intended  marriage  and  for  the  better  provision  in  the  world  of 
their  daughter,  had  agreed  to  convey  the  moiety  of  the  messuage,  tenement  and  lands 
thereinafter  described  in  the  manner  at  the  time  to  the  uses  and  upon  the  trusts 
thereinafter  mentioned,  and  also  to  pay  £100  to  Evan  Lloyd  the  younger  upon  the 
solemnization  of  the  marriage  :  it  was  agreed  between  the  parties  thereto,  and  Evan 
Llovd  the  elder  for  himself,  his  heirs,  executors,  administrators  and  assigns,  covenanted 
with  Evan  Lloyd  the  younger,  his  heirs  and  assigns,  on  behalf  of  himself  and  Esther 
Stephens,  his  intended  wife,  and  the  issue  of  the  marriage,  that  in  case  the  marriage 
should  take  effect  and  James  Stephens  and  Mary,  his  wife,  or  the  survivor  of  them 
should,  as  soon  as  Esther  Stephens  should  attain  her  age  of  21  years,  at  the  costs  and 
charges  and  upon  the  reasonable  request  of  Evan  Lloyd  the  younger,  or  Esther 
Stephens,  convey  and  assure  the  moiety  of  the  messuage,  tenement  and  lands  therein- 
after described,  to  the  uses  thereinafter  expressed  concerning  the  same,  that  then 
Evan  Lloyd  the  elder,  his  heirs  and  assigns,  would,  at  the  costs  and  charges,  and 
upon  the  reasonable  request  of  Evan  Lloyd  the  younger,  or  Esther,  his  intended  wife, 
or  their  heirs,  convey  and  assure  unto  George  Harries  and  Sylvanus  Lloyd  and  their 
heirs,  the  messuage,  tenement  and  lands  called  Ty  nypwlly  in  the  county  of  Carmarthen, 
and  also  the  messuage,  tenement  and  lands  called  Brynraawr  in  the  same  county,  to 
hold  to  George  Harries  and  Sylvanus  Lloyd,  their  heirs  and  assigns,  to  the  use  of 
Evan  Lloyd  the  elder,  his  heirs  and  assigns,  [9]  until  the  marriage,  and  after  the 
solemnization  thereof,  to  the  use  of  Evan  Lloyd  the  elder  and  his  assigns  for  his  life,, 
and  after  the  determination  of  that  estate  to  the  use  of  George  Harries  and  Sylvanus 
Lloyd  and  their  heirs  for  the  life  of  Evan  Lloyd  the  elder,  in  trust  to  preserve,  &c., 
and,  after  his  decease,  then  as  to  the  tenement  and  lands  called  TynypwUy  to  the  use 
of  Evan  Lloyd  the  younger,  and  his  assigns  for  his  life  and,  after  his  decease,  then  to 
the  use  of  Esther  Stephens,  in  case  she  should  survive  Evan  Lloyd  the  younger,  and 
her  assigns  for  her  life  if  she  should  so  long  continue  a  widow,  in  lieu  of  all  dower 
which  she  might  otherwise  claim  out  of  all  or  any  other  real  estates  of  Evan  Lloyd, 
her  intended  husband  ;  and,  after  the  decease  of  Esther  Stephens  and  Evan  Lloyd  the 
younger,  or  the  second  marriage  of  Esther  Stephens,  in  case  she  should  survive  Evan 
Lloyd  the  younger,  to  the  use  of  the  first  and  other  sons,  successively,  of  the  body  of 
Evan  Lloyd  the  younger,  on  the  body  of  Esther  Stephens  to  be  begotten,  and  the 
heirs  of  their  bodies,  and,  for  default  of  such  issue,  to  the  use  of  the  daughters  of  the 
body  of  Evan  Lloyd  the  younger,  on  the  body  of  Jlsther  Stephens  to  be  begotten,  and 
of  the  heirs  of  the  bodies  of  such  daughters  lawfully  issuing,  to  take  as  tenants  in 
common,  and,  for  default  of  such  issue,  to  the  use  of  the  right  heirs  of  Evan  Lloyd 
the  elder ;  and  as  for  the  other  messuage,  tenement  and  lands  called  Brynmawr,  to 
the  use  of  Evan  Lloyd  the  elder  and  Ann,  his  wife,  for  their  lives  and  the  life  of 
the  survivor  of  them,  and,  after  the  decease  of  the  survivor  of  them,  to  and  upon 
the  same  uses  and  trusts  as  were  thereinbefore  declared  concerning  the  messuage, 
tenement  and  lands  called  Tynypwlly,  charged  or  not  charged  with  any  sum  or  sums 
of  money  to  any  younger  child  or  children  of  the  intended  marriage. 

[10]  And,  in  consideration  of  the  intended  marriage  and  of  the  covenant  therein- 
before made  on  the  part  of  Evan  Lloyd  the  elder,  and  in  pursuance  of  the  agreement 
on  the  part  of  James  Stephens  and  Mary,  his  wife,  it  was  agreed  between  the  parties, 
and  Stephens  for  himself  and  for  Mary,  his  wife,  their  heirs,  executors  and  adminis- 
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trators,  covenanted  with  Evan  Lloyd  the  younger,  his  heirs  and  assigns,  on  behalf  of 
himself  and  the  issue  of  the  marriage,  that  in  case  the  marriage  should  take  effect, 
and  Evan  Lloyd  the  elder  and  his  heirs  and  assigns  should  perform  the  covenant 
thereinbefore  contained  on  his,  her  and  their  parts,  then  James  Stephens  and  Mary, 
his  wife,  and  Esther  Stephens,  their  daughter,  or  the  survivor  or  survivors  of  them 
and  all  other  necessary  parties  would,  at  the  costs  and  charges  and  upon  the  reasonable 
request  of  Evan  Lloyd  the  younger,  or  the  issue  of  the  marriage,  convey  and  assure 
the  undivided  moiety  of  the  messuage,  tenement  and  lands  called  Glandead  in  the 
county  of  Pembroke,  to  hold  to  George  Harries  and  Sylvanus  Lloyd,  their  heirs  and 
assigns,  to  the  use  of  James  Stephens  and  Mary,  his  wife,  for  their  lives  and  the  life 
of  the  survivor  of  them,  and,  after  their  decease  and  the  decease  of  the  survivor  of 
them,  then  to  the  use  of  Evan  Lloyd  the  younger  and  Esther,  his  intended  wife,  for 
their  lives  and  the  life  of  the  survivor  and  longest  liver  of  them,  if  Evan  Lloyd  the 
younger  should  continue  unmarried  after  the  decease  of  Esther,  his  intended  wife, 
and,  after  their  several  deceases  and  the  decease  of  the  survivor  of  them  or  the  second 
marriage  of  Evan  Lloyd  the  younger,  then  to  the  use  of  the  first  and  other  sons  of 
the  body  of  Evan  Lloyd  the  younger,  on  the  body  of  Esther  Stephens  lawfully  to  be 
begotten,  successively,  and  the  heirs  of  their  bodies,  and,  in  default  of  such  issue,  then 
to  the  use  of  all  the  daughters  of  the  body  [11]  of  Evan  Lloyd  the  younger  on  the 
body  of  Esther  Stephens  lawfully  to  be  begotten  and  the  heirs  of  their  bodies,  such 
daughters  and  the  heirs  of  their  bodies  lawfully  issuing  to  take  as  tenants  in  common, 
and  for  want  of  such  issue,  to  the  use  of  the  right  heirs  of  Esther  Stephens  for  ever. 

And  Evan  Lloyd  the  elder,  for  himself,  his  heirs,  &c.,  and  James  Stephens,  for  himself 
and  Mary,  his  wife,  his  and  her  heirs,  itc,  &c.,  severally  covenanted  with  George  Harries 
and  Svlvanus  Lloyd,  their  heirs  and  assigns,  that  all  the  premises  thereinbefore  mentioned 
should,  at  all  times  thereafter,  be  peaceably  and  quietly  held  and  enjoyed  according 
to  the  several  uses  thereof  declared  and  in  manner  thereinbefore  covenanted  to  be 
granted  and  conveyed,  without  the  lawful  let,  suit,  &c.  of  Evan  Lloyd  the  elder  and 
Ann,  his  wife,  James  Stephens  and  Mary,  his  wife,  their  heirs,  assigns,  or  any  other 
person  whatsoever  :  and  that  Evan  Lloyd  the  elder,  his  heirs  and  assigns,  and  James 
Stephens  and  Mary,  his  wife,  their  heirs  and  assigns  would,  at  all  times  thereafter,  at 
the  costs  and  upon  the  request  of  Evan  Lloyd  the  younger,  or  Esther  Stephens,  their 
heirs  or  assigns,  do  such  other  acts  for  the  further  conveying  and  assuring  the 
hereditaments  thereinbefore  covenanted  to  be  conveyed  to  and  for  the  several  uses 
and  trusts  thereinbefore  declared  thereof,  as  by  Evan  Lloyd  the  younger,  or  Esther 
Stephens,  their  heirs  or  assigns  should  be  reasonably  required.  And  Evan  Lloyd  the 
elder  covenanted  with  Evan  Lloyd  the  younger  to  pay  £200  to  Evan  Lloyd  the 
younger  upon  the  solemnization  of  the  marriage.  And  Stephens  covenanted  with 
Evan  Lloyd  the  }'ounger,  that  in  case  the  marriage  should  take  eft'ect  and  his  wife 
should  survive  him,  then  she  should  pay  to  Evan  Lloyd  the  younger  and  to  Esther, 
his  wife,  in  case  she  [12]  should  survive  her  intended  husband,  an  annuity  of  £8 
during  the  life  of  her,  Mary  Stephens,  out  of  the  rents  of  Glandead. 

Esther  Lloyd  attained  21  in  March  1778.  There  was  issue  of  the  marriage  four 
sons  and  one  daughter. 

Evan  Lloyd  the  elder  and  his  wife  died  in  the  lifetime  of  Evan  Lloyd  the  younger. 
Evan  Lloyd  the  elder  never  made  any  conveyance  either  of  Tynypwlly  or  Brynmawr 
pursuant  to  his  covenant  in  the  articles ;  and  on  his  death  those  estates  descended 
to  Evan  Lloyd  the  younger.  In  1813  Evan  Lloyd  the  younger  died  intestate,  and 
thereupon  Tynypwlly  and  Brynmawr  descended  to  his  eldest  son  John  William  Lloyd. 
Li  1825  John  William  Lloyd  died,  having  devised  Tynypwlly  and  Brynmawr  to  his 
wife  Rebecca  Lloyd  in  fee.  In  1829  Esther  Lloyd  died.  In  1830  David,  the  second 
son  of  Evan  Lloyd  the  younger  and  Esther  his  wife,  suffered  a  recovery  of  Tynypwlly 
and  Brynmawr  to  the  use  of  himself  in  fee. 

At  the  date  of  the  articles  the  estate  called  Glandead  was  subject  to  a  mortgage 
in  fee  ;  and  the  equity  of  redemption  was  settled  on  James  and  Mary  Stephens  for 
their  lives,  with  remainder  to  their  daughter  Esther  in  tail.  Some  years  afterwards 
the  mortgage  was  foreclosed,  and,  thereby,  Stephens's  covenant  in  the  articles  became 
incapable  of  being  performed.  Stephens  survived  Evan  Lloyd  the  elder  several 
years,  and  died  in  January  1794.     Mrs.  Stephens  died  in  December  1799. 
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The  bill  was  filed  by  David  Lloyd  against  Kebecca  Lloyd,  the  widow  and  devisee 
of  John  William  Lloyd,  charging  that  it  was  the  general  purpose  and  intent 
of  the  articles  to  secure,  by  means  of  the  covenants,  [13]  a  competent  maintenance 
and  provision  for  Esther  Stephens  in  case  she  should  survive  Evan  Lloyd  the  younger, 
and  that,  regard  being  had  to  such  general  purpose  and  intent,  the  covenants  ought 
not  to  be  construed  as  dependent  upon  each  other :  and  praying  that  it  might  be 
declared  that  the  covenant  by  Evan  Lloyd  the  elder  for  the  settlement  of  Tynypwlly 
and  Brynmawr  ought  to  be  performed,  and  that  the  Plaintiff,  as  the  eldest  surviving 
son  and  heir  in  tail  of  Evan  Lloyd  the  younger,  might  be  declared  to  have  become 
entitled,  under  that  covenant  and  the  recovery,  to  Tynypwlly  and  Brynmawr  in  fee, 
and  that  Rebecca  Lloyd  might  be  decreed  to  convey  those  estates  to  him  accordingly. 

Rebecca  Lloyd,  in  her  answer,  submitted  whether  the  covenants  in  the  articles 
ought  to  be  construed  as  dependent  covenants,  and  whether  the  performance  of  one 
of  them  ought  to  be  enforced  separately  from  the  other. 

Mr.  Knight,  Mr.  Wilbraham  and  Mr.  Girdlestone,  jun.,  for  the  Plaintiff.  It  is- 
plain  that  the  articles  in  question  were  prepared  by  an  unskilful  person.  According 
to  the  recitals,  the  agreement  to  settle  the  estates  was  unqualified  ;  and  the  covenants 
for  quiet  enjoyment  and  further  assurance  are  unconditional  also.  It  is  clear,  there- 
fore, taking  the  whole  of  the  instrument  together,  that  the  parties  meant  the  covenants 
in  the  operative  part  of  it  to  be  independent  of  each  other. 

Besides,  marriage  articles  are  construed  differently  from  all  other  agreements. 
The  marriage  is  the  principal  consideration  :  and  though  the  covenants  are  [14]  ex- 
pressed to  be  made  in  consideration  of  each  other,  they  are  considered,  so  far  at  least 
as  the  issue  are  concerned,  as  independent  covenants  ;  and  the  Court  will,  at  the  suit 
of  the  issue,  compel  one  of  the  parties  to  perform  his  covenant,  notwithstanding  the 
other  party  may  have  failed  in  the  performance  of  his  covenant.  Harvey  v.  Ashley 
(3  Atk.  607;  see  610  and  611),  Perkins  v.  Thornton  (Amb.  502),  Crofton  v.  Ormshi/ 
(2  Scho.  &  Lef.  602),  Narih  v.  Jnsell  (2  P.  W.  618).  Stephens  and  wife  had  life 
interests  only  in  the  estate  which  they  agreed  to  settle,  and  consequently  their 
covenant  could  be  of  no  avail :  it  would  be  absurd,  therefore,  to  suppose  that  Lloyd's 
covenant  was  intended  to  be  conditional  on  the  performance  of  Stephens's  covenant, 
which  never  could  be  performed. 

Mr.  Jacob  and  Mr.  Blake,  for  the  Defendant.  The  meaning  of  the  parties  was 
to  make  the  performance  of  Lloyd's  covenant  dependent  upon  the  performance  of 
Stephens's  covenant :  for  at  the  date  of  the  articles  Glandead  was  subject  to  a  mort- 
gage, and  it  was  extremely  doubtful  whether  Stephens  would  be  able  to  settle  it 
according  to  his  covenant.  None  of  the  cases  that  have  been  cited  decide  that,  if 
the  husband's  father  agreed  to  make  a  settlement  provided  the  wife's  father  made 
one,  the  children  of  the  marriage  could  enforce  the  covenant  whether  it  was  performed 
on  the  part  of  the  wife's  father  or  not.  All  that  those  cases  decide  is  that,  where 
unconditional  covenants  are  entered  into  by  the  relations  of  the  husband  and  wife, 
the  Court  will,  at  the  suit  of  the  children,  enforce  the  covenant  on  one  side,  notwith- 
standing the  covenant  on  the  other  side  may  not  have  been  performed.  In  this 
[15]  case,  before  Lloyd's  covenant  can  be  enforced,  it  must  be  shewn  that  the  event 
in  which  it  was  to  operate  has  arisen.  That  event,  however,  has  not  nor  ever  can 
happen.  Sumner  v.  Powell  (2  Mer.  30),  Alexander  v.  Croshie  (Lloyd  &  Gould,  145), 
Mffrton  V.  Lamh  (7  T.  R.  125),  Glazehrooh  v.  JVoodrmu  (8  T.  R.  366). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  only  question  in  this  case  is, 
what  was  the  true  meaning  of  the  parties  1  I  accede  to  what  has  been  said,  namely, 
that  if  it  had  been  plainly  put  in  the  instrument  that  the  covenant  by  Evan  Lloyd 
should  be  executed  only  in  case  the  covenant  by  Stephens  should  be  executed,  and 
viee  versd,  then  one  covenant  ought  not  to  be  decreed  to  be  performed  without  the 
other.  But  the  question  is  whether  the  parties  have  really  said  so.  The  fairest  way 
to  determine  that  question  is  to  consider  what  is  the  literal  meaning  of  the  very  words 
which  they  have  used.  Now,  first  of  all,  Lloyd  covenants  that,  in  case  the  intended 
marriage  should  take  effect,  and  Stephens  and  wife  should,  as  soon  as  their  daughter 
Esther  Stephens  should  attain  21,  convey  the  moiety  of  the  messuage,  tenement  and 
lands  thereinafter  described,  to  the  uses  thereinafter  expressed  concerning  the  same, 
then  Evan  Lloyd  the  elder  would  convey  the  messuage,  tenement  and  lands  called 
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Tyaypwlly,  and  also  the  messuage,  tenement  and  lands  called  Brynmawr,  to  the  uses 
and  upon  the  trusts  thereinafter  expressed  concerning  the  same ;  and  then  Stephens 
covenants,  for  himself  and  his  wife,  that,  in  case  the  marriage  should  take  effect,  and 
Evan  Lloyd  the  elder  should  perform  the  covenant  thereinbefore  contained  on  his 
part,  then  Stephens  and  wife  and  their  daughter  would  convey  [16]  the  moiety  of 
the  messuage,  tenement  and  lands  called  Glandead,  to  the  uses  and  upon  the  trusts 
thereinafter  mentioned  concerning  the  same.  Therefore  Stephens  covenants  to  do  an 
act,  in  the  event  of  an  act  being  previously  done  by  Lloyd,  the  doing  of  which  is  to 
be  preceded  by  the  act  that  Stephens  is  to  do.  It  is  but  fair  to  conclude  that  the 
parties  could  not  have  meant  anything  so  absurd.  Lloyd's  covenant  was  to  be 
performed  upon  the  solemnization  of  the  marriage  ;  but  Stephens's  covenant  was  not, 
and,  indeed,  could  not,  be  performed  until  some  time  afterwards,  namely,  until  his 
daughter  attained  21  ;  and,  if  she  had  died  under  21,  leaving  issue,  that  covenant 
could  not  have  been  performed  at  all.  It  would  be  absurd,  however,  to  suppose  that 
the  parties  meant  that  no  provision  should  be  made  for  the  issue  of  the  marriage  in 
the  event  of  Esther  dying  under  age. 

The  instrument  is  informal  from  beginning  to  end.  In  the  first  place,  it  is  not 
usual,  in  marriage  articles,  to  omit,  as  a  party,  so  important  a  person  as  the  intended 
wife ;  Esther,  however,  is  not  made  a  party  to  the  articles.  In  the  next  place,  it  is 
recited  that  Evan  Lloyd  the  elder  had  agreed,  in  case  the  intended  marriage  should 
take  effect,  to  pay  the  sum  of  £200,  and  also  to  convey  the  messuages,  tenements 
and  lands  thereinafter  described,  in  the  manner,  to  the  uses  and  upon  the  trusts 
thereinafter  mentioned ;  and  also  that  Stephens  and  wife  had  agreed  to  convey  the 
moiety  of  the  messuage,  tenement  and  lands  thereinafter  described,  in  the  manner,  at 
the  time,  to  the  uses  and  upon  the  trusts  thereinafter  mentioned,  and  also  to  pay  the 
sum  of  £100  to  Evan  Lloyd  the  younger,  upon  the  solemnization  of  the  marriage. 
Now,  although  there  is  a  covenant  by  Evan  Lloyd  the  elder  to  pay  the  £200,  [17] 
there  is  no  covenant  on  the  part  of  Stephens  to  pay  the  £100;  and,  although  there 
is  no  recital  of  any  agreement  for  payment  of  the  annuity  of  £8,  there  is  a  covenant, 
on  the  part  of  Stephens,  to  pay  that  annuity.  Again,  in  default  of  issue  male  of  the 
marriage,  Lloyd's  estate  is  limited  to  the  use  of  the  daughters,  as  tenants  in  common  ; 
but,  when  you  come  to  the  limitation  of  Stephens's  estate  in  default  of  issue  male,  the 
daughters  and  the  heirs  of  their  bodies  are  made  to  take  as  tenants  in  common.  It 
is  evident  that  the  person  who  prepared  these  articles  did  not  use  his  understanding 
as  he  wrote  ;  for,  after  having  used  language  that  was  correct,  he  departs  from  it,  in 
the  subsequent  part  of  the  instrument,  and  uses  language  that  is  incorrect. 

It  seems  to  me,  taking  the  whole  of  the  instrument  together,  that  the  real  intention 
of  the  parties  was  that  Lloyd  should  settle  his  estate  in  a  given  manner,  and  that 
Stephens  should  settle  his  estate  in  a  given  manner ;  and  that  they  did  not  intend 
that  there  should  be  no  settlement  at  all,  if  either  party  capriciously  refused. 

The  form  of  the  covenants  for  title  also  tends  to  shew  that  it  was  not  the  intention 
of  the  parties  that  these  covenants  should  be  dependent  covenants.  For  Lloyd  and 
Stephens  covenant  that  all  the  premises  thereinbefore  mentioned  should,  at  all  times 
thereafter,  be  quietly  held,  possessed  and  enjoyed  according  to  the  several  uses 
thereof  limited  and  declared  and  in  manner  thereinbefore  covenanted  to  be  granted 
and  conveyed.  That  is  an  absolute  covenant  that  the  estates  should  stand  limited  to 
the  uses  before  declared. 

My  opinion  is  that  the  true  construction  of  these  articles  is  that  Lloyd  should 
settle  his  estate  in  the  [18]  manner  proposed,  and  that  Stephens  should  settle  his 
estate  in  the  manner  proposed ;  and,  therefore,  the  estates  of  Tynypwlly  and  Bryn- 
mawr must  be  conveyed  to  the  Plaintiff,  according  to  the  prayer  of  the  bill. 
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[18]    Marriott  v.  Tarpley.    March  21,  1836. 

Practice.     New  Orders.     Dismissal. 

By  the  4th  and  16th  Orders,  four  months  must  elapse  after  the  filing  of  the  answer 
before  the  bill  can  be  dismissed  for  want  of  prosecution  ;  but  the  intervals  mentioned 
in  the  19th  Order  must  be  reckoned,  unless  they  occur  in  the  first  two  months. 

The  answer  of  the  Defendant  Tarpley  was  filed  on  the  30th  of  May  1835.  Mr. 
Koe,  on  his  behalf,  now  moved  to  dismiss  the  bill  for  want  of  prosecution.  The 
notice  of  motion  was  served  on  the  7th  of  January  1836. 

Mr.  Turner,  for  the  Plaintiff,  said  that,  under  the  4th  and  16th  of  the  New  Orders, 
a  Defendant  could  not  move  to  dismiss  until  after  the  expiration  of  two  successive 
periods  of  two  months  each  or  112  days  from  the  time  of  filing  his  answer ;  and  that, 
by  the  19th  Order,  the  time  between  the  last  seal  after  Trinity  term  and  the  first 
seal  before  Michaelmas  term,  and  between  the  last  seal  after  Michaelmas  term  and  the 
first  seal  before  Hilary  term,  was  not  to  be  reckoned  ;  that  the  last  seal  day  after 
Trinity  term  1835  was  the  24th  of  July ;  and,  there  having  been  no  seal  day  before 
Michaelmas  term,  the  first  excepted  period  extended  to  the  2d  of  November,  the  first 
day  of  that  term;  that  the  last  seal  day  after  Michaelmas  term  was  the  21st  of 
December;  and  there  having  been  no  seal  day  before  Hilary  term  1836,  the  second 
excepted  period  extended  to  the  11th  of  January,  the  first  day  of  that  term;  and, 
consequently,  when  the  notice  of  motion  was  served,  eight  of  the  112  days  were 
unexpired.     The  Attorney-General  v.  Jmies  {ante,  vol.  5,  p.  246). 

[19]  The  Vice-Chancellor  [Sir  L.  Shad  well]  said  that  the  19th  Order  applied 
only  to  the  two  months  mentioned  in  the  4th  Order,  as  was  decided  in  The  Attorney- 
General  V.  Jones;  and  that,  in  computing  the  two  months  mentioned  in  the  16th 
Order,  the  Plaintiff  was  not  entitled  to  the  benefit  of  the  19th  Order. 

The  Plaintiff  then  undertook  to  speed. 


[19]    Daniell  v.  Austen.    March  21,  1836. 

Practice.     Dismissal.     New  Orders. 

Under  the  16th  Amended  Order,  the  Plaintiff  need  not  serve  a  subpcena  to  rejoin 
within  three  weeks  from  the  date  of  his  undertaking  to  speed,  unless  he  requires  a 
commission  to  examine  witnesses. 

On  the  16th  of  December  1835  the  Defendant  moved  to  dismiss  the  bill  for  want 
of  prosecution.  The  Plaintiff  appeared  and  gave  the  undertaking  prescribed  by  the 
16th  Amended  Order.(l)  He  did  not,  however,  serve  a  subpcena  to  rejoin  within  three 
weeks  from  the  date  of  his  undertaking,  nor,  indeed,  until  after  the  Defendant  had 
served  him  with  notice  of  another  motion  to  dismiss. 

Mr.  Bethell,  in  support  of  the  second  motion,  contended  that,  under  the  16th 
Order,  the  Plaintiff  was  bound  to  serve  a  subpcena  to  rejoin  within  three  weeks  from 
the  date  of  his  undertaking. 

[20]  Mr.  Wakefield,  for  the  Plaintiff,  said  that  the  three  weeks  applied  only  to  the 
obtaining  and  serving  the  order  for  a  commission,  and  not  to  the  service  of  the  sub- 

(1)  The  order  made  on  giving  the  undertaking  is  stated  in  Smith's  Prac,  1st  edit. 
238,  to  be  as  follows  :  "  It  is  ordered  that  the  Plaintiff  do  file  a  replication,  serve  sub- 
pcenas  to  rejoin,  and  obtain  and  serve  an  order  for  a  commission  to  examine  witnesses, 
if  he  require  such  commission,  within  three  weeks  from  this  time,  and  give  rules  to 
produce  witnesses  and  pass  publication  in  term,  and  set  the  cause  down  for 

hearing  and  serve  subpcenas  to  hear  judgment  in  term,  or,  in  default  thereof,  that  the 
Plaintiffs  bill  do  stand  dismissed  out  of  this  Court  with  costs. 
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poena  to  rejoin ;  and  that,  where  the  Plaintiff  did  not  require  a  commission  (as  was 
the  case  here)  the  limit  of  the  three  weeks  was  not  imposed. 

Mr.  Bethell,  in  reply,  said  that  the  object  of  the  16th  Order  was  to  compel  a 
Plaintiff,  who  had  been  served  with  notice  of  a  motion  to  dismiss,  to  proceed,  immedi- 
ately, to  put  his  cause  at  issue  :  that  the  order  for  a  commission  could  not  be  obtained 
until  the  cause  was  at  issue,  that  is,  until  after  a  subjxena  to  rejoin  had  been  served  ; 
and,  therefore,  the  subpoena  must,  of  necessity,  be  served  within  the  three  weeks  :  that, 
if  the  construction  of  the  order  which  Mr.  Wakefield  contended  for  were  the  true  one, 
it  would  be  in  the  power  of  a  Plaintiff  who  did  not  want  a  commission  to  postpone, 
indefinitely,  the  putting  of  his  cause  at  issue. 

The  Vice-Chancellor  [SirL.  Shadwell]  said  that,  as  the  Plaintiff  did  not  require 
a  commission,  the  limit  of  three  weeks  did  not  apply  ;  and,  as  the  Plaintiff  had  served 
the  subpcena  to  rejoin  within  the  time  required  by  the  old  practice,  the  motion  must 
be  refused. 

[21]    Taylor  v.  Harrison.     3IarcJi  22,  1836. 

A^ew  Orders.     Insufficiency.     Practice. 

An  order  for  referring  an  answer  for  insufficiency  must  be  served  as  well  as  obtained 
before  the  expiration  of  the  six  days  allowed  by  the  5th  of  Lord  Lyndhurst's 
Orders. 

On  the  9th  of  January  1836  the  Plaintiff  delivered  exceptions  to  the  answer  for 
insufficiency;  and,  on  the  18th,  he  obtained  an  order  for  referring  the  answer.  On 
the  25th  the  order  and  exceptions  were  left  in  the  Master's  office  and  a  warrant  to 
proceed  was  obtained.  On  the  following  day  a  copy  of  the  order  and  the  warrant 
were  served  on  the  Defendant's  Clerk  in  Court.  On  the  29th  the  Master  allowed  the 
exceptions. 

Mr.  Knight  and  Mr.  Teed,  for  the  Defendant,  now  moved  to  take  the  Master's 
report  off  the  file  for  irregularity.  They  said  that  the  Plaintiff  had  not  inferred  the 
answer  within  the  six  days  allowed  by  the  5th  of  Lord  Lyndhurst's  Orders,  because 
he  had  not  served  the  order  of  reference  within  that  period  ;  and  that  Peace  v.  Hodgson 
{ante,  vol.  7,  p.  3-17)  decided  that  there  could  be  no  reference  without  service  of  the 
order. 

Mr.  Wakefield  and  Mr.  W.  T.  S.  Daniel,  for  the  Plaintiff.  An  order  for  referring 
an  answer  for  insufficiency  operates  from  the  time  when  it  is  pronounced,  and  not  from 
the  time  of  its  service.  "The  form  of  the  order  shews  that  it  need  not  be  served.  (See 
Hand's  Prac.  80.)  All  that  is  required  is  to  serve  the  warrant  that  is  taken  out  on 
leaving  the  order  in  the  Master's  office.  By  the  12th  Order  the  Plaintiff  is  bound  to 
obtain  the  Master's  report  within  a  fortnight  from  the  date,  not  from  the  [22]  service 
of  the  order.  In  orders  that  require  to  be  served  it  is  expressly  directed  that  notice 
of  them  shall  be  given.  (See  Hand's  Prac.  81.)  This  is  further  illustrated  by  the  16th 
and  17th  Amended  Orders,  in  which  service  is  expressly  provided  for. 

The  VICE-CHANCELLOR  said  that  the  question  was  decided  by  Peace  v.  Hodgson, 
and  granted  the  motion.     (Affirmed  by  the  Lord  Chancellor,  1  Myl.  &  Craig,  274.) 


[22]    SnniONS  v.  Simmons.    March  24,  1836. 

[S.  C.  5  L.  J.  Ch.  (N.  S.)  198.] 

Will.     Construction. 

Testator  gave  all  his  real  and  personal  property  to  his  daughter  for  her  separate  use 
for  life  :  "  at  her  decease  she  shall  be  at  liberty  to  will  the  same  to  her  issue  ;  but 
in  case  of  her  dying  without  issue,  I  wish  the  property  to  go  to  my  brother  and 
sister  for  their  lives.  In  the  event  of  my  brother's  death  prior  to  the  death  of  my 
daughter,  then  to  the  children  of  my  brother."  Held,  that  the  daughter  took  an 
estate  tail  in  the  realty,  and  an  absolute  interest  in  the  personalty. 

V.-C.  IV.— 1* 
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William  Simmons  made  his  will,  dated  the  24th  of  May  1833,  in  the  following 
words :— "  I  devise  all  my  real  estates,  freehold  land,  or  freehold  premises,  goods, 
chattels  or  property  of  any  kind  soever  which  I  may  die  seised  or  possessed  of,  unto 
and  to  the  use  of  my  brother,  Gwin  Simmons  (whom  I  hereby  nominate  my  executor) 
upon  trust  to  carry  into  effect  the  trusts  as  follows  (that  is  to  say),  that  he  shall 
dispose  of  all  or  any  of  my  property  as  he  shall  deem  best  for  the  benefit  of  my  dearly 
beloved  daughter  Elizabeth  Simmons,  to  whom  I  leave  all,  during  her  life,  for  her 
separate  use,  upon  her  own  receipts,  and  free  from  the  debts,  control,  and  interference 
of  any  husband  in  case  she  marries ;  at  her  decease  she  will  be  at  liberty  to  will  the 
same  to  her  issue  as  she  may  think  fit ;  but,  in  case  of  her  dying  without  issue,  I  wish 
the  property  [23]  to  go  to  my  dear  brother  and  sister,  Gwin  Simmons  and  Ann 
Simmons,  for  their  natural  lives,  share  and  share  alike.  In  the  event  of  my  brother 
Gwin's  death  prior  to  the  death  of  my  daughter,  then  to  the  children  of  the  said  Gwin 
Simmons,  share  and  share  alike." 

The  question  was  what  interest  the  testator's  daughter  Elizabeth  took  in  her 
father's  property  under  the  will. 

Mr.  Knight  and  Mr.  Koe,  for  the  Plaintiff  Elizabeth  Simmons,  contended  that 
she  took  an  estate  tail  in  the  real  property  :  and,  as  the  real  and  personal  property 
were  both  of  them  disposed  of  in  the  same  clause,  that  she  took  an  absolute  interest 
in  the  personalty.     Generi/  v.  Fitzgerald  (Jac.  468). 

Sir  Wm.  Home  and  Mr.  Piggott,  for  the  Defendant  Gwin  Simmons,  said  that  the 
testator  intended  that  his  daughter  should  have  a  life  interest  only,  with  a  testa- 
mentary power  of  disposition  in  favour  of  certain  defined  and  limited  objects,  namely, 
her  issue ;  and  that  the  words  :  "  in  case  of  her  dying  without  issue,"  meant,  in  case 
of  her  having  no  issue  to  whom  she  could  will  the  property  :  that  Gwin  Simmons  was 
to  take  the  property  in  the  event  of  his  being  alive  at  the  death  of  Elizabeth  Simmons  ; 
but,  if  he  should  be  then  dead,  his  issue  were  substituted  for  him ;  so  that  the  testator 
looked  at  the  time  of  his  daughter's  death  as  the  period  at  which  the  interests  of  the 
parties  in  remainder  were  to  be  determined ;  and,  therefore,  he  must  have  intended 
to  give  her  a  life  interest  only.  Eoe  v.  Jeffery  (7  T.  E.  589),  Target  v.  Gaunt 
(1  P.  W.  432). 

[24]  Mr.  Wigram  and  Mr.  Shadwell,  for  the  children  of  Gwin  Simmons.  The 
limitations  over  are  to  take  effect  if  the  daughter  shall  die  without  issue  living  at  her 
death  :  it  is  not  an  indefinite  failure  of  issue  which  is  contemplated.  If  this  construc- 
tion be  given  to  the  will,  then  every  person  for  whom  the  testator  intended  to  provide 
will  be  provided  for.  If  the  other  construction  prevails,  the  interests  will  be 
precarious :  for,  if  Gwin  Simmons  do  not  die  in  the  lifetime  of  the  Plaintiff,  no 
interest  is  given  to  his  children.  The  circumstance  that  life  interests  only  are  given 
upon  failure  of  the  Plaintiff's  issue  is  strongly  in  favour  of  the  construction  that 
we  contend  for.  Roe  v.  Jeffery.  So  is  the  circumstance  that  children  are  substituted 
for  the  parent  to  whom  a  life-estate  only  is  given  :  so  also  is  the  circumstance  that 
the  other  construction  would  give  an  absolute  interest  in  the  personal  estate. 
Although  the  words  "  dying  without  issue,"  may  be  construed  differently  as  to  real 
and  personal  estate,  the  construction  is,  primA  facie,  the  same  as  to  both.  Finbun/  v. 
Elkin  (1  P.  W.  563) ;  Bell  v.  Fhyn  (7  Ves.  453). 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  he  thought  the  words  "  in  case 
she  marries  "  belonged  to  the  preceding  part  of  the  sentence  :  and  that  he  had  no 
doubt  that  Elizabeth  Simmons  took  an  estate  tail  in  the  lands  of  inheritance,  and  an 
absolute  interest  in  the  personalty  which  was  disposed  of  in  the  same  clause  as  the 
lands. 

[25]    Baker  v.  Martin.    March  25,  1836. 

[S.  C.  5  L.  J.  Ch.  (N.  S.)  205.     See  In  re  Muffett,  1887,  56  L.  J.  Ch.  602. 
Cf.  Hull  V.  Chridian,  1874,  L.  R.  17  Eq.  546.] 

Fxecutor. 

Testator  directed  that  £100  should  be  annually  paid  to  one  of  his  executors,  for  his 
trouble  in  superintending  his  concerns,  until  a  final  settlement  of  his  affairs  should 
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take  place.  The  executor  proved  and  acted.  Some  time  after  the  testator's  death 
a  suit  was  instituted  for  the  administration  of  his  estate  ;  but  no  receiver  was 
appointed ;  and  some  of  the  assets  were  still  outstanding.  Held,  that  the  annuity 
did  not  caase  on  account  of  the  institution  of  the  suit. 

The  testator  in  the  cause,  by  his  will,  appointed  his  son,  James  Baker,  one  of  his 
■executors  :  and  by  a  codicil,  after  reciting  that  he  had  done  so,  and  that  it  would  be 
&  duty  which  would  occupy  much  of  his  son's  time  and  attention,  he  directed  that 
£100  should  be  annually  paid  to  his  son,  for  his  trouble  in  superintending  his 
concerns  and  keeping  accounts,  until  a  final  settlement  of  his  atl'airs  should  take 
place,  and  which  he  directed  to  be  a  remuneration  in  the  nature  of  salary,  and  over 
and  above  any  legacy  he  had  given  to  his  son  by  his  will. 

James  Baker  proved  the  will,  and  acted  in  the  execution  of  it. 

Some  time  after  the  testator's  death  a  suit  was  instituted  for  the  administration 
of  his  estate.  The  Master,  in  taking  the  accounts  under  the  decree,  disallowed  all 
the  payments  of  the  annuity  from  the  first  day  of  payment  after  the  bill  was  filed  ; 
and  on  that  account  James  Baker  excepted  to  the  report. 

Some  of  the  assets  still  remained  outstanding  ;  and  no  receiver  had  been  appointed. 

The  Vice-Chanxellor  [Sir  L.  Shadwell]  allowed  the  exception,  saying  that, 
unless  it  was  shewn  that  the  trouble  of  the  executorship  had  ceased,  he  could  not 
hold  that  the  annuity  had  ceased. 

[26]  Sir  W.  Hofne,  Mr.  Knight,  Mr.  Wakefield,  Mr.  Koe,  Mr.  Turner  and  Mr. 
Coleridge  appeared  for  the  different  parties. 

[26]    Hood  v.  Beauchamp.    April  18,  1836. 

Evidence.     Pedigree. 

The  Plaintiffs,  in  order  to  prove  that  the  person  under  whom  they  claimed  was 
descended  from  H.  J.,  produced  an  old  religious  book  containing  the  following 
entry:  " E.  J.,  her  book,  1.5th  June  1680,  the  gift  of  H.  J.  her  father."  It  did 
not  appear  by  whom  the  entry  was  made ;  but  the  book  contained,  in  other  parts 
of  it,  entries  of  the  births  of  other  members  of  the  family  which  were  proved  to 
be  in  their  father's  handwriting ;  and  moreover  the  book  had  been  preserved  by 
the  family.     Held,  that  the  firstrmentioned  entry  was  admissible  in  evidence. 

The  object  of  the  Plaintiffs  was  to  prove  that  William  Jennens,  deceased,  the 
person  under  whom  they  claimed,  was  descended  from  Humphrey  Jennens ;  and  for 
that  purpose  they  produced  a  book  intituled  "Evidences  of  Christianity,  by  Parker, 
Bishop  of  Ely,"  which  was  published  in  1666  and  contained,  on  the  inside  of  the 
■cover,  the  following  entry  :  "  Elizabeth  Jennens,  her  book,  15th  June  1680,  the  gift 
of  Humphrey  Jennens,  her  father." 

Thomas  Collins,  the  owner  of  the  book,  deposed  that  his  grandmother,  who  died 
in  1796,  gave  him  the  book  about  a  year  before  her  death,  and  his  grandfather  took 
care  of  it  for  him  and  delivered  it  to  him  after  his  grandmother's  death  :  that  his 
grandmother  used  to  tell  him  that  her  father,  Jeremiah  Smith,  married  Elizabeth 
Jennens,  and  that  Elizabeth  Jennens  was  the  daughter  of  Humphrey  Jennens  :  that 
he  hwl  never  heard  in  whose  handwriting  the  entry  was,  nor  when  it  was  made ;  but  he 
knew  it  was  made  prior  to  1798  (in  which  year  William  Jennens  died),  because  he 
saw  it  at  the  time  when  the  book  was  given  to  him  :  that  the  book  contained,  on  the 
back  of  the  163d  page,  entries  of  the  births  of  the  children  of  I*!lizabeth  Jennens 
and  her  husband,  in  the  handwriting  of  the  witness's  grandfather,  [27]  who,  before 
he  delivered  the  book  to  the  witness,  said  :  "Stop,  I  shall  put  the  family  in  before  I 
give  it  you,"  and  then  made  the  las1>mentioned  entries :  that  the  book  also  contained, 
on  the  back  of  the  207th  page,  entries  of  the  births  of  the  children  of  the  witness's 
grandfather  and  grandmother,  which  were  made  by  the  former,  at  the  same  time  as 
the  entries  on  the  back  of  the  163d  page. 

At  the  hearing  of  the  cause, 
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Sir  Charles  Wetherell,  Sir  William  Home,  Mr.  Wigram  and  Mr.  Phillimore,  for 
the  Defendants,  contended  that  the  first-mentioned  entry  was  not  evidence,  as  it  was 
not  proved  to  have  been  made  by  Humphrey  Jennens.  ,    ,       t 

The  Vice-Chancellor  said  that  the  book  was  a  religious  book,  and  therefore 
mi^ht  be  classed  with  a  bible  or  a  prayer-book ;  but  that  the  admissibility  of  the 
entry  did  not  alone  depend  upon  the  nature  of  the  book  in  which  it  was  made  :  that 
the  book  was  held  to  be  of  value  by  the  family,  and  had  been  preserved  by  them 
not  only  because  it  was  connected  with  their  religious  belief,  but  because  it  contained 
an  important  family  memorial,  and  on  that  account  the  grandfather,  before  he  delivered 
it  to  his  grandson,  thought  it  right  to  make  the  other  entries  in  it.  His  Honor  added 
that,  as  in  Slaney  v.  JFade  {ante,  vol.  7,  p.  595),  he  considered  the  copy  of  the  mural 
inscription  to  be  receivable  in  evidence,  because  it  had  been  preserved  by  Moreton 
Aglionby  Slaney  as  containing  facts  relating  to  his  family  ;  so,  in  this  case,  he  was  of 
opinion  that  the  book  was  admissible  for  the  purpose  for  which  it  was  produced,  as 
it  had  been  pre-[28]-served  by  the  family  on  account  of  its  containing  an  important 
family  memorial. 

Mr.  Knight,  Mr.  Wakefield  and  Mr.  Elderton  appeared  for  the  Plaintiff's. 

[28]     Kaye  v.  Fosbrooke.     April  21,  1836. 

Demurrer.     Insolvent  Debtor. 

A  bill  was  filed  by  an  insolvent  debtor,  against  A.  (who  was  in  possession  of  an 
estate  claimed  by  him)  and  his  assignees,  alleging  that  the  assignees  had  refused  to 
sue  for  the  estate,  because  they  were  apprehensive  of  incurrincj  personal  expenses,  but 
that  they  were  willing  to  concur  in  a  sale  of  it  for  the  benefit  of  the  Plaintiff  and 
his  creditors,  and  that,  if  the  estate  were  sold,  the  proceeds  would  be  sufficient  to 
pay  the  creditors  and  to  leave  a  considerable  surplus ;  and  praying  that  A.  might  be 
declared  to  be  a  trustee  of  the  estate  for  the  Plaintiff'  and  his  creditors,  and  that 
it  might  be  sold  and  the  proceeds  paid  to  the  assignees,  and  that  A.  might  be 
restrained  from  proceeding  with  an  action  which  he  had  brought  against  the 
Plaintiff.     A  demurrer  to  the  bill  was  allowed. 

The  case  made  by  the  bill  was  that  the  mortgagee  of  an  estate  belonging  to  the 
Plaintiff'  having  advertised  the  estate  to  be  sold  under  a  power  of  sale  contained  in 
the  mortgage  deed,  the  Plaintiff'  instructed  the  Defendant  Fosbrooke  to  attend  at 
the  sale,  and,  if  £5000  should  not  be  bid  for  the  estate,  to  buy  it  in  for  him  ;  that 
£3650  only  having  been  bid,  Fosbrooke  bought  in  the  estate  for  £3700,  and  had  it 
conveyed  to  himself  in  fee  ;  that,  at  and  for  some  time  before  the  sale,  the  Plaintiff 
was  imprisoned  for  debt,  and  had  since  taken  the  benefit  of  the  Insolvent  Debtors 
Act ;  that  the  Plaintiff'  and  his  assignees  had  requested  Fosbrooke  to  join  in  a  sale  of  the 
estate  for  the  benefit  of  the  Plaintiff"  and  his  creditors ;  and  that  the  Plaintiff'  had 
requested  his  assignees  either  to  institute  a  suit  or  to  allow  the  Plaintiff'  to  sue  in 
their  names,  for  the  same  relief  as  was  sought  by  the  bill ;  but  that  the  assignees, 
being  apprehensive  of  incurring  personal  expenses,  had  refused  so  to  do  ;  that  the 
estate,  if  sold,  would  not  only  produce  sufficient  to  [29]  pay  the  Plaintiff's  debts,  but 
would  leave  a  considerable  surplus  for  the  Plaintiff.  The  bill  prayed  that  Fosbrooke 
might  be  declared  a  trustee  of  the  estate  for  the  Plaintiff"  and  his  creditors,  subject 
to  a  lien  thereon  for  the  £3700 ;  that  the  estate  might  be  sold  and  the  proceeds 
applied  in  payment  of  that  sum  (the  Plaintiff  and  his  assignees  being  willing  to  confirm 
any  ynmigage  made  by  Fosbrooke  on  the  estate  to  enable  him  to  pay  the  £3700),  and  that 
the  residue  of  the  proceeds  might  be  paid  to  the  assignees  for  the  benefit  of  the 
Plaintiff  and  his  creditors,  and  that  Fosbrooke  might  be  restrained  from  proceeding 
with  an  ejectment  which  he  had  brought  against  the  Plaintiff"  in  the  Court  of  Common 
Pleas  at  Lancaster  for  the  recovery  of  part  of  the  estate. 

Fosbrooke  demurred  for  want  of  equity.  The  assignees  also  were  Defendants,  but 
did  not  demur. 

Mr.  Knight  and  Mr.  Rogers,  in  support  of  the  demurrer,  said  that  an  insolvent 
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debtor's  title  to  property,  whether  legal  or  equitable,  was  wholly  vested  in  his  assignees, 
and  that  he  had  no  right  to  sue  unless  there  was  fraud  and  collusion  between  the 
assicTiees  and  the  person  who  was  answerable  to  them :  that  in  this  case  there  was  no 
charge  of  collusion  ;  and,  although  it  was  alleged  that  there  would  be  a  surplus  after 
payment  of  the  creditors,  that  allegation  was  not  sufficient  to  maintain  the  bill. 
Benfield  v.  Solomons  (9  Ves.  77),  Spragg  v.  Binkts  (5  Yes.  583),  Tarleton  v.  Horniy  (1 
You.  &  Col.  172),  Hammond  v.  Atlwood  (3  Madd.  158),  Saxtm  v.  Davis  (18  Ves.  72), 
Bowser  v.  Hughes  (1  Anst.  101). 

[30]  Mr.  Jacob  and  Mr.  Geldart,  in  support  of  the  bill.  The  Defendant  is  suing 
the  Plaintiff,  and,  at  the  same  time,  insists  that  the  Plaintiff  has  no  right  to  sue  him. 
Judgment  is  obtained  very  expeditiously  in  the  Court  of  Common  Pleas  at  Lancaster. 
Before  the  assignees  can  file  a  bill  for  an  injunction,  a  meeting  of  the  creditors  must 
be  convened,  of  which  14  days'  notice,  at  the  least,  must  be  given  ;  and  then  the  con- 
sent of  the  Insolvent  Debtors  Court  must  be  obtained :  so  that  the  action  will  be 
determined  long  before  a  bill  for  an  injunction  to  restrain  it  can  be  filed. 

The  cases  cited  in  support  of  the  demurrer  arose,  either  under  the  Bankrupt  Act, 
or  under  some  Insolvent  Debtors  Act  prior  to  that  now  in  force  (7  Geo.  4,  chap.  57), 
or  there  was  no  allegation  that  there  would  be  a  surplus  after  payment  of  the  creditors. 
In  this  case  there  is  not  only  that  allegation,  but  also  what  is  quite  a  sufficient  charge 
of  collusion.  Barton  v.  TattersaU  (1  Russ.  &  Mvl.  "237),  Gedge  v.  Traill  {Ibid.  281,  note), 
Loumdes  v.  Taylor  (1  Madd.  423),  and  Bandall  v.  Mumford  (18  Ves.  424). 

The  Yice-Chancellor  [Sir  L.  Shadwell].  The  bill  cannot,  I  think,  be  sustained 
unless  the  PlaintifiF  can  make  out  that  this  is  not  a  case  in  which  the  Insolvent  Debtors 
Court  can  interfere. 

Generally  speaking,  the  whole  estate  of  a  prisoner  who  takes  the  benefit  of  the 

Insolvent  Debtors  Act  is  vested  in  his  assignees ;  and  there  it  must  remain  unless 

[31]  it  can  be  shewn  that,  by  reason  of  its  being  there,  gross  injustice  would  be  done  ; 

for  I  observe  that,  by  the  37th  section  of  the  Act,  it  is  enacted  :  "That  it  shall  be 

lawful  for  the  said  Court,  or  a  Commissioner  thereof  on  his  Circuit,  upon  such  inquiry 

so  made  as  aforesaid,  to  ascertain  the  produce  of  the  estate  and  effects  of  any  such 

insolvent,  to  be  divided  among  his  or  her  creditors,  and  to  direct  the  distribution 

thereof,  and  to  take  all  such  measures  and  make  such  orders  as  shall  be  necessary  for 

the  compelling  of  the  proper  disposition  and  distribution  thereof  according  to  this 

Act ;  and  that  if  it  shall  at  any  time  appear  to  the  said  Court  or  Commissioner  that 

ny  dividend  or  dividends  shall  have  remained  in  the  hands  of  any  such  assignee  or 

•signees  for  the  space  of  12  calendar  months  next  following  the  declaring  thereof  by 

^>h  assignee  or  assignees,  or  for  the  space  of  12  calendar  months  next  following  any 

^hr  of  the  said  Court,  made  for  the  declaring  or  making  thereof,  it  shall  and  may 

"^  wful,  to  and  for  the  said  Court  or  Commissioner,  to  order  and  direct  that  such 

"'^'^'med  dividend  or  dividends  shall  be  immediately  paid  into  the  said  Court,  to 

*°®  jdit  of  the  estate  of  such  insolvent ;  and,  in  default  of  the  payment  of  the  same 

yy  ''Nme  which  shall  be  limited  by  the  said  Court  or  Commissioner  for  that  purpose, 

it  sha.^jjj  jj^g^y  ^g  lawful,  to  and  for  the  said  Court  or  Commissioner,  to  make  such 

summa  ^gj^g^jy  fQj.  that  purpose  by  a  distress  and  sale  of  the  goods  and  chattels  of 

such  ^^'lee  or  assignees,  as  to  the  said  Court  or  Commissioner  shall  seem  proper ; 

and  II  Sufficient  distress  can  be  found,  then  and  in  such  case  the  said  Court  or 

CommisSi^j.  ^^^^^  be  at  liberty  to  commit  the  offender  to  the  prison  of  the  King's 

Bench,  or  ^-^^  common  gaol  of  any  county  in  which  such  offender  shall  be  or  shall 

usually  res,  ^|(.Jjqjj(.  ]-,g^i[  qj.  niain-[32]-prize,  there  to  remain  until  the  said  Court 

or  Coramiss.^  shall  make  order  to  the  contrary."     I  infer,  from  this  section,  that, 

if  it  ^PP^^  .    the  Court  or  to  the  Commissioner  that  an  individual  was  endeavour- 

i"o     v*^       t  session  of  an  estate  belonging  to  the  prisoner,  and  the  assignees  did 

1*°*^  ,'^,?°^^    ,.1,  rfere,  the  Court  would  take  all  necessary  steps  to  make  the  estate 
available  to  the  ^^^^^  ^       i' 

■  f  tP^®  ^  *^^®®  which  one  can  scarcely  understand.  It  charges  that 
the  ^state  is  ^lue  of  £5000  and  upwards,  and,  if  it  were  properly  sold,  there 
would  be  a  c  ""^  surplus  after  payment,  in  full,  of  all  the  Plaintiffs  creditors; 
that  the  ^i  :„„'"^\is  assignees  had  applied  to  Fosbrooke  to  join  in  a  sale  of  the 
estate,  tney         o     ^  ^.^  confirm  any  mortgage  made  by  Fosbrooke  for  securing 
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part  of  the  purchase-money.  The  bill  then  represents  that,  on  the  proceedings  in  the 
ejectment  being  commenced,  the  Plaintiff  applied  to  his  assignees  and  requested  them 
to  institute  a  suit  for  the  purpose  of  obtaining  such  relief  as  was  sought  by  the  bill ; 
but  that  the  assignees,  being  apprehensive  of  incurring  personal  expenses,  had  refused 
either  themselves  to  institute,  or  to  allow  the  Plaintiff  in  their  names  to  institute,  such 
suit :  and  then  it  asks  that  the  hereditaments  may  be  sold,  &c.,  the  Plaintiff  and  his 
assignees  being  willing  to  confirm  any  mortgage  that  may  have  been  made  thereon 
by  fhe  Defendant,  in  respect  of  any  monies  that  have  been  applied  in  payment  of  ^the 
purchase-money,  and  that  the  residue  of  such  monies  may  be  paid  to  the  assignees, 
for  the  benefit  of  the  Plaintiff  and  his  creditors.  It  appears,  therefore,  that  the 
assignees  have  refused  to  institute  a  suit,  and  yet  the  bill  represents  that  they  are 
willing  to  concur  in  a  sale,  and  they  are  the  persons  to  [33]  whom  it  asks  that  the 
money  may  be  paid.  This  is  very  unlike  collusion  :  and,  in  my  opinion,  there  is 
nothing  on  the  face  of  the  bill  which  can  be  fairly  said  to  be  collusion  :  and,  as  I 
understand  the  Act,  there  is  no  ground  to  suppose  that  any  damage  will  accrue  to  the 
Plaintiff  by  the  refusal  of  the  assignees  to  interfere  with  the  ejectment. 

My  opinion  is  that  no  case  is  made  out  by  which  this  bill  can  be  sustained ;  and, 
consequently,  the  demurrer  must  be  allowed.  (See  Barton  v.  Jayne,  ante,  vol.  7,  p.  24, 
and  Lautour  v.  Uolcmihe,  post,  p.  76.) 


[33]      Morris  v.  Smith.    Dec.  14,  1837. 

Practice.     Process. 

The  serjeant-at-arms,  after  taking  the  Defendant,  suffered  him  to  escape  ;  a  second 
order  for  the  serjeant-at-arms  was  made. 

The  serjeant-at-arms  had  taken  the  Defendant,  and  afterwards  suflFered  him  to  escape. 

Mr.  Purves,  for  the  Plaintiff,  now  moved  for  a  sequestration. 

Mr.  Wakefield,  amicus  curice,  mentioned  a  case  of  Andreivs  v.  Walton,  in  which  the 
bill  having  been  dismissed  with  costs,  the  Plaintiff  was  taken  on  an  attachment  for 
non-payment  of  the  costs,  and  was  afterwards  discharged,  with  the  Defendant's  con- 
sent, by  reason  of  some  irregularity  in  the  proceeding.  The  Defendant  then  took  the 
Plaintiff  on  a  second  attachment,  for  the  same  cause,  and  Lord  Brougham,  C,  refuse^' 
to  discharge  him 


arms. 


The  Yice-Chan'CELLOR  said  that  there  must  be  a  second  order  for  a  Serjeant-/ 


[34]     Lord  Milltown  r.  Stxtart.     Dec.  1837. 

[S.  C.  1  Jur.  940.     See  Seear  v  JFehl,  1883,  25  Ch.  D.  84.] 

Practice.     Affidavit  of  Service. 

An  affidavit  of  service  of  notice  of  a  motion  or  of  a  petition  must  be  rr'  ^^  *^^ 
latest,  before  the  rising  of  the  Court  on  the  day  on  which  the  applicat/^^  ™^^'^- 

The  Vice-Chanxellor,  on  a  motion  in  this  cause  made  bv  Mr  P^^  Bruce, 
said  that  he  had  conferred  with  the  Lord  Chancellor,  and  that  his  LordsT^'^  decided 
that,  where  an  application  to  the  Court  was  made  either  by  motioi/  -^  petition, 
and  the  opposite  party  did  not  appear,  no  order  ought  to  be  dra\\/^^""'*^*^  the 
aflSdavit  of  service  of  the  notice  of  the  motion  or  of  the  petitioif  ^^'^'  ^^  'he 
latest,  before  the  rising  of  the  Court  on  the  day  on  which  the  applf"  ^^'^*  ^^^^- 
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[34]    In  the  Matter  of  Dean  Clarke's  Charity.    April  27,  1836. 

[See  In  re  Norwich  Town  Close  Estate  Charity,  1888,  40  Ch.  D.  302.] 

Jurisdiction.     Cliarity.     Petition. 

The  Court  has  no  jurisdiction  to  decide  upon  a  petition  presented  under  52  G.  3, 
0.  101,  where  the  parties  claim  adversely  to  each  other. 

William  Clarke,  D.D.,  and  formerly  Dean  of  Winchester,  made  his  will,  dated 
the  22d  of   April  1679,  and  partly  in  the  following  words : — "  I  give  the  sum  of 
£.50  and  all  my  wearing  apparel  to  St.  Paul's  Cathedral,  London,  for  and  towards 
the  rebuilding  the  same,  if  so  good  a  work  may  proceed  :  Item,  I  devise  and  bequeath, 
assign  and  set  over  all  that  my  lease  for  years  taken  of  the  Dean  and  Chapter  of 
St.  Paul's,  London,  of  certain  lands,  tithes,  &c.,  lying   in  the  parish  of  Tillingham, 
in  the  county  of  Essex,  and  all  my  interest  in  the  same,  unto  Sir  John   Bramston, 
Knight  of  the  Bath,  Thomas  Raymond,  serjeant-at-law,  Mr.  Robert  Pocock,  clerk,  my 
cousin  Thomas  Hackett,  Esq.,  and  Mr.  John  Clarke,  [35]  clerk,  and  Sir  Francis  Gerrard, 
Bart.,  in  trust  for  the  uses  and  purposes  hereafter  named  (that  is  to  say),  in  the  first 
place,  to  raise  so  much  money,  in  the  manner  as  is  hereafter  specified,  as  may  be  a 
sufficient  fine  from  time  to  time  for  the  renewing  the  said  lease  every  seventh  year 
or  otherwise  as  occasion  jis  offered,  and  as  is  usually  observed  and  done  by  others 
the  tenants  of  the  said  dean  and  chapter,  and  also  effectually  and  duly  to  renew  the 
same  accordingly,  that  so  the  said  lease  by  such  constant  renewing  may  be  perpetuated 
to  enable  the  said  trustees  to  perform  and  pay  the  several  farther  trusts  and  pay- 
ments hereafter  named  (that  is  to  say)  to  the  several  sons  and  daughters  of  clergymen 
as  followeth."    [The  testator  then  gave  pecuniary  legacies  amounting  to  £20-10.]    "  And, 
from  and  after  the  said  several  sums  are  raised  and  trusts  performed  as  aforesaid, 
in  further  trust  also,  for  and  towards  the  augmenting  of  10  small  vicarages  or  other 
ecclesiastical  benefices  with  cure,  to  pay  unto  the  incumbents  of  each  of  them  £30 
per  annum  for  ever,   which  said  benefices  are  to  be  specified  in  a  codicil  unto  this 
my  will  annexed  :  and,  if  it  pleased  God  that  I  depart  this  life  before  I  have  specified, 
in  the  said  codicil  or  otherwise,  all  the  particular  benefices  so  to  be  augmented,  then 
mv  said  trustees  are  to  pay  the  said  augmentations  to  such  and  so  many  as  I  shall 
have  then  named,  and  also  such  and  so  many  more,  making  up  in  all  the  number  of 
ten,  as  the  Bishop  of  London  for  the  time  being,  together  with  the  Dean  and  Chapter 
of  St.  Paul's,  London,  my  worthy  landlords,  shall  nominate  and  appoint,  to  be  per- 
petually vested  and  stated  in  such  augmentations  as  absolutely  as  if  they  were  of  my 
\own  express  nomination,  which  pious  office  I  do,  with  all  humility,  request  they  would 
perform  in  case  God  prevents  me  that  I  do  it  not  myself,  declaring  it  further  [36]  my 
*ill  that   all  the  augmentations  of   such   small  benefices  so  to  be  named  by  them 
sliall  be  in  such  parishes  where  the  impropiiations  are  in  the  hands  of  laymen,  and  no 
otiiers,  and,  if  it  may  be,  likewise  in  market  towns  or  populous  parishes  ;  and,  to  the 
end  that  these  trusts  may  be  easier  to  my  trustees,  I  nominate  and  appoint  my  good 
couiin  Mr.  Abraham  Preston  to  be  their  assistant  or  agent  in  all  matters  necessary  to 
the  performance  of  the  said  trust ;  and,  for  his  care  herein  and  for  the  affection  I 
bear  to  him,  I  do  give  him,  out  of  the  profits  of  the  said  lease,  £50  per  annum,  during 
his  life,  or  so  long  as  he  shall  continue  agent  upon  the  said  estate ;  and,  from  and 
after  Us  death  or  otherwise  quitting  the  said  employment,  my  trustees  shall  nominate 
and  appoint,  from  time  to  time,  some  other  expert  and  responsible  person  and  agent 
to  execute  and  perform  all  such  orders  of  my  trustees  as  were  to  be  performed  and 
executed  by  ray  cousin  Abraham  Preston  as  aforesaid,  and  shall  allow  the  said  person 
or  agent,  out  of  the  profits,  so  much  as  they  shall  think  convenient  and  answerable  to 
his  care  ai^l  pains,  always  remembering  that  it  is  to  be  paid  out  of  an  estate  wholly 
designed  foi'  charity  ;  all  which  augmentations  to  ten  small  benefices,  together  with 
£50  per  annum  during  my  cousin  Preston's  life  or  agency  upon  the  estate,  amounts 
in  all  to  £350  per  annum.     Note,  that  the  whole  estate  willed  for  these  pious  uses, 
when  I  purcljased  the  same,  was  £500  per  annum  clear,  besides  the  church  rent  and 


v. 
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entertainment,  wherefore  the  remaining  £150  per  annum  above  the  said  £350  per 
annum  I  allot  partly  for  abatement  of  rents,  and  partly  for  taxes  to  the  King,  partly 
for  incident  charges  of  the  trust,  and  the  remainder,  annually,  to  be  set  apart  for  and 
towards  the  raising  a  fine  against  the  next  renewing  of  the  lease,  which  I  hope,  in 
every  seven  years,  may  be  sufficient  [37]  to  renew  the  same,  without  diminishing  any 
part  of  the  augmentations ;  yet,  if  such  annual  remainder  will  not  be  sufficient  to 
make  up  a  full  fine,  then  I  will  that  what  is  wanting  of  the  fine  should  by  my  trustees 
be  made  up  and  defalked  out  of  the  augmentations,  that  so  the  lease  and  the  augmen- 
tations may  be  secured  to  be  continued  for  ever ;  and,  if  it  happen  there  be  no  abate- 
ments of  rents,  or  that  there  be  improvements,  then  I  will  that  my  trustees,  after 
incident  charges,  taxes,  and  fine  as  aforesaid  be  provided  for,  pay  the  overplus,  as  it 
shall  arise,  for  and  towards  the  rebuilding  and  repairing  of  the  Cathedral  Church  of 
St.  Paul's,  London." 

The  testator  made  a  codicil  which  commenced  as  follows  : — "  A  catalogue  of  ten 
small  vicarages  or  ecclesiastical  benefices  with  cure  of  souls,  which  I  mention  in  my  will 
to  be  augmented,  are  as  foUoweth  in  this  codicil."  The  testator  then  named  four  bene- 
fices only,  and  died  without  having  made  any  addition  to  them  :  and,  thereupon,  the 
Bishop  of  London  and  the  Dean  and  Chapter  of  St.  Paul's,  in  pursuance  of  the  request 
contained  in  the  will,  executed  a  deed,  dated  the  27th  of  January  1698,  whereby 
they  nominated  six  other  vicarages  to  receive,  together  with  the  four  named  in  the 
codicil,  the  benefit  of  the  augmentations  provided  by  the  will ;  and  the  benefices  men- 
tioned in  the  deed,  together  with  the  four  named  in  the  codicil,  had  ever  since 
received  the  benefit  of  the  endowment,  and  had  been  considered  the  objects  of  the 
testator's  bounty. 

New  trustees  were  from  time  to  time  appointed  of  the  will,  and  the  lease  was 
from  time  to  time  renewed  by  the  trustees,  the  last  renewal  being  for  21  years  from 
Michaelmas  1829. 

[38]  For  many  years  after  the  testator's  death  the  clear  income  of  the  estate 
was  not  sufficient  to  pay  £30  a  year  to  each  of  the  incumbents  of  the  ten  vicarages  ; 
but  since  1780  it  had  been  more  than  sufficient  for  that  purpose;  and  in  every 
year  since  1780  the  trustees  had  divided  the  whole  net  income  of  the  estate  equally 
between  the  incumbents  of  the  ten  benefices,  under  the  impression  that  the  incumbents 
were  alone  entitled  thereto  according  to  the  true  construction  of  the  will. 

Li  January    1834  an  information  was  filed,   in   the  Court  of  Chancery,  by  the 
Attorney-General,  against  the  Dean  and  Chapter  of  St.  Paul's  and  the  trustees,  insist- 
ing that  such  disposition  of  the  net  income  of  the  estate  was  a  breach  of  trust,  and 
contrary  to  the  will  and  intention  of  the  testator,  and  praying  that  the  charity  might/ 
be  established,  and  that  it  might  be  declared  that  the  whole  of  the  clear  income  ( 
the  estate,  after  providing  for  the  fines  on  renewal  and  payment  of  the  receivei/ 
salary  and  the  necessary  expenses  of  the  trustees,  was  applicable  to  the  augmentati' 
of  the  ten  vicarages,  and  of  so  many  other  poor  vicarages  or  ecclesiastical  bene 
with  cure,  being  lay  impropriations,  as  the  income  would  suffice  to  augment  bj 
addition  of  £30  per  annum  to  each  of  such  vicarages  or  benefices,  and  that  no  p 
such  income  was  applicable  to  the  rebuilding  or  repairing  St.  Paul's  Cathedral 
that  it  might  be  referred  to  one  of  the  Masters  of  the  Court  to  settle  a  schenfQ 
due  application  of  the  surplus  income  of  the  estate. 

The  answer  of  the  trustees  submitted  the  questions  raised  by  the  infori^^t 
the  judgment  of  the  Court.     The  answer  of  the  dean  and  chapter,  after  stAnd 
[39]  no  sufficient  funds  were  provided,  or  in  fact  existed,  for  the  mainti^on 
keeping  in  repair  of  St.  Paul's  Cathedral,  insisted  that,  according  to  thfaiul 
of  the  testator  and  according  to  the  true  construction  of  his  will,  £30  pe/each 
no  more  ought  to  be  applied,  out  of  the  income  of  the  estate,  in  augmentpplieci 
of  the  vicarages  before  mentioned,  and  that  the  surplus  income  ought/ 
in  repairing  and  keeping  in  repair  St.  Paul's  Cathedral.  yceniber 

The  information  was  heard  before  the  Master  of  the  Rolls  on  the  If 
1835,  and  was  dismissed  with  costs.  /  which 

Li  February  1836  the  trustees  presented  a  petition  under  52d  G-e/the  pro- 
after  stating  as  above,  alleged  that,  in  consequence  of  the  inforraat/ that  the 
■ceedings  taken  in  the  suit,  the  Petitioners  were,  for  the  first  time/ 
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dean  and  chapter  claimed  any  interest  (except  as  lessors)  in  the  net  surplus  income 
arising  from  the  charity  estate  ;  that  the  incumbents  of  the  ten  vicarages  claimed  to 
be  entitled,  in  equal  shares,  to  the  whole  of  the  net  surplus  income ;  that,  in  con- 
sequence of  the  aforesaid  conflicting  claims,  the  Petitioners  were  advised  that  they 
could  not  any  longer  act  in  the  administration  of  the  trust,  with  safety  to  themselves, 
without  the  direction  of  a  Court  of  Equity.  The  petition  prayed  that  the  rights  and 
interests  of  the  incumbents  of  the  ten  vicarages  and  of  the  dean  and  chapter,  in  the 
net  surplus  income  of  the  estate,  might  be  ascertained  and  declared,  and  that  proper 
directions  might  be  given  to  the  Petitioners  for  the  administration  of  the  estate,  and 
that,  if  necessary,  it  might  be  referred  to  one  of  the  Masters  of  the  Court  to  settle  a 
scheme  [40]  for  the  due  application  of  the  surplus  income  of  the  estate. 

Mr.  Jacob,  for  the  Petitioners. 

Mr.  Knight,  Mr.  Stuart  and  Mr.  Chandless,  for  the  incumbents  of  the  ten  vicarages, 
said  that  the  Dean  and  Chapter  of  St.  Paul's  having  acquiesced,  for  a  great  number  of 
years,  in  the  whole  net  income  of  the  charity  estate  being  distributed  amongst  the 
vicars,  had  lost  the  right  which  they  originally  had  under  the  will. 

Mr.  Wigram  and  Mr.  Loftus  AVigram,  for  the  dean  and  chapter.  This  petition  is 
presented  under  52d  Geo.  3,  c.  101,  and  the  Petitioners  seek  to  compel  the  Dean  and 
Chapter  of  St.  Paul's  and  the  vicars  to  interplead.  The  Court  has  no  jurisdiction  to 
do  this  under  the  statute.  Under  the  will,  the  right  of  the  dean  and  chapter  is  clear. 
The  vicars  (not  disputing  the  original  right)  say  that  the  dean  and  chapter  have  lost 
their  original  right  and  that  it  has  become  vested  in  themselves.  The  petition,  there- 
fore, raises  a  question  of  adverse  right  between  the  respondents ;  and  such  a  question 
cannot  be  determined  except  in  a  suit  between  those  parties.  It  is  sometimes  argued 
that  the  jurisdiction  of  the  Court  under  the  statute  extends  to  all  cases,  and  that  it  is 
matter  of  discretion  only  whether  the  Court  will  exercise  its  jurisdiction  by  petition 
or  by  information  ;  but  that  is  not  so.  It  is  impossible  to  imagine  that  the  Legislature 
intended  that  the  rights  of  adverse  claimants  under  a  trust  should  be  decided  on 
summarily,  or  in  any  other  than  the  regular  way.  The  preamble  of  the  Act  shews 
[41]  that  the  jurisdiction  thereby  given  is  limited.  Lord  Redesdale  is  clear  upon  that 
point  in  his  judgment  in  the  case  of  The  Corporation  of  Ludlow  v.  Greenhouse  (1  Bli.  N.  S. 
66).  After  stating  that  the  Act  applies  only  to  cases  of  admitted  trust  as  between 
trustees  and  cestui  qu^e  trusts,  he  says  :  "  Wherever  the  disposition  in  favour  of  a  charity 
clearly  points  out  in  what  manner  the  funds  are  to  be  disposed  of" — which  is  the  case 
here — "  there  is  no  authority  or  right  to  interfere  ;  and  the  Court  never  does  interfere, 
ordinarily,  if  it  appears  clearly  how  the  funds  of  the  charity  are  to  be  disposed  of." 

It  is  true  that,  in  the  Upton  JVarren  case  (1  Myl.  &  Keen,  410),  Lord  Chancellor 
Brougham  thought  that  the  adverse  claims  of  different  cestui  que  trusts  might  be  deter- 
mined upon  petition  under  the  statute,  where  the  right  depended  simply  upon  the 
construction  of  a  written  instrument.  As  a  matter  of  convenience  merely,  there  may 
not,  perhaps,  in  most  cases,  be  any  objection  to  determining  such  points  upon  petition. 
But  such  cases  are  within  the  principle  laid  down  by  Lord  Redesdale  ;  for  an  investiga- 
tion of  disputed  facts  may,  and  often  does,  arise  as  an  incident  to  the  interpretation  of 
a  written  instrument.  And  the  Upton  Warren  case  is  entitled  to  less  weight  than  Lord 
Brougham's  decisions  usually  are,  from  the  circumstance  to  which  he  refers  in  his 
judgment,  namely,  that  the  objection  to  the  jurisdiction  was  taken,  for  the  first  time, 
upon  the  appeal  before  him. 

Mr.  Jacob,  in  reply,  said  that  under  the  Act  of  Parliament  the  Court  had  juris- 
diction to  decide,  on  petition,  in  cases  where  all  parties  claimed  under  the  trust ;  that, 
in  The  Corporation  of  Ludlow  v.  Greenhouse,  the  [42]  corporation  were  claiming  adversely 
to  the  trust ;  but  in  this  case  there  was  no  person  who  claimed  adversely  to  the  trust. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  objection  which  I  understood  Mr. 
Wigram  to  make  was  this :  if  the  question  is  whether,  on  the  face  of  the  instrument, 
a  trust  was  or  was  not  created  in  favour  of  a  given  individual,  that  question  cannot  be 
decided  on  petition.  This  matter  comes  before  me  thus  :  the  petition  is  presented,  by 
the  holders  of  the  trust  property,  to  have  it  determined  whether  A.  or  B.  is  entitled 
to  that  property ;  and  The  Corporatum  of  Ludlow  v.  Greenhouse  decides  that,  where  two 
individuals  are  claiming  the  trust  property  adversely  to  each  other,  the  right  cannot 
be  decided  on  petition. 
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There  may  be  more  in  this  matter  than  the  mere  question  of  construction  ;  for  I 
may  have  to  determine  the  rights  of  the  parties  on  grounds  different  from  those  on 
which  I  have  had  to  decide,  if  the  matter  had  come  before  me  on  the  day  after  the 
death  of  the  testator.  I  cannot  but  think  that  the  intention  of  the  Legislature  was 
that  the  Act  in  question  should  apply  only  to  plain  cases  of  breach  of  trust ;  and, 
therefore,  the  proper  course  is  for  me  not  to  decide  on  this  petition,  but  to  let  an 
information  be  filed. 

Petition  dismissed. 

[43]    Graves  v.  Graves.    Ma;/  4,  1836. 

[S.  C.  5  L.  J.  Ch.  (N.  S.)  270.] 

I'Fill.     Cmstmctim.     Debts  charged  on  Real  Estate. 

Testator  directed  all  his  debts,  legacies  and  funeral  expenses  to  be  paid  as  soon  as 
conveniently  might  be  after  his  decease.  Afterwards  he  devoted  a  particular  estate 
to  the  payment  of  his  debts,  legacies  and  funeral  expenses  in  aid  of  his  personal 
estate,  and  devised  the  rest  of  his  estates  to  his  children  in  strict  settlement.  Held, 
nevertheless,  that  all  his  real  estates  were  charged  with  his  debts. 

E.  M.  Graves,  by  his  will,  dated  the  28th  of  March  1814,  directed  that  all  his  debts, 
leijacies  and  funeral  expenses  should  be  paid  as  soon  as  conveniently  might  be  after  his  decease. 
He  then  gave  some  pecuniary  legacies,  which  he  directed  to  be  paid  as  soon  as  might 
be  after  his  decease,  without  any  deduction  being  made  thereout  for  legacy  duty  or 
otherwise ;  all  which  legacy  duties  he  desired  might  be  paid  out  of  his  estate  and 
effects.  He  then  gave  some  specific  legacies,  and  directed  that  the  several  personal 
articles  and  things  thereinbefore  by  him  given  should  in  nowise  be  subject  to  the 
payment  of  his  debts,  legacies  and  funeral  expenses.  And,  as  to  his  estate  called 
Ocle  Court,  in  the  county  of  Hereford,  he  devised  the  same  to  trustees,  in  trust  to 
sell  the  same  as  soon  as  conveniently  might  be  after  his  decease,  and  to  apply  the 
jn'oceeds  in,  for  and  tmcards  the  payment  and  discharge  of  all  and  every  his  debts,  legacies  and 
funeral  expenses,  so  far  as  his  personal  estate  should  not  extend  or  be  sufjicient  to  pay 
and  discharge  the  same,  and  in  aid  of  his  said  personal  estate,  but  exclusive,  neverthe- 
less, of  the  legacies  of  £1000,  £2000  and  £4000  thereinafter  directed  to  be  raised  and 
paid  out  of  the  residue  of  his  real  estates,  by  virtue  of  the  trusts  of  the  term  of  1000 
years  thereinafter  created ;  it  being  his  intent  and  meaning  that  those  legacies,  or  any 
of  them,  or  any  part  or  parts  thereof,  should  not  in  anywise  be  raised  and  paid  out 
of  his  personal  estate,  or  out  of  the  monies  to  arise  by  the  sale  of  his  Ocle  Court 
estate  :  [44]  and,  after  the  full  payment  of  all  his  debts,  legacies  and  funeral  expenses, 
to  divide  the  residue  of  the  monies  to  be  produced  by  such  sale  unto  and  between 
his  son  John  Graves  and  his  daughter  Elizabeth  Graves,  their  executors,  adminis- 
trators and  assigns.  And,  as  to  all  the  rest  of  his  real  estates,  whereof  he  or  any 
person  or  persons  in  trust  for  him  were  or  was  seised  either  in  possession,  remainder, 
reversion,  expectancy  or  otherwise  howsoever,  he  gave  and  devised  the  same  and 
every  part  and  parcel  thereof,  to  the  use  that  his  wife  should  receive,  thereout,  a 
rent-charge  of  £200  a  year  for  her  life,  over  and  above  all  other  legacies  and 
provisions  given  to  or  made  for  her  by  his  will  or  by  the  settlement  made  on  her 
marriage  with  him,  to  be  issuing  out  of  all  and  every  his  said  residuary  real  estates  : 
and  he  declared  that  the  provision  thereby  made  for  his  wife,  together  with  the 
provision  made  for  her  by  their  marriage  settlement,  should  be  taken  by  her  for  and 
in  the  nature  of  a  jointure  and  in  lieu  of  dower :  and  he  gave  his  said  residuary  I 
estates,  subject  to  the  rent-charge,  to  the  trustees,  for  the  term  of  1000  years,  to  be 
computed  from  the  day  of  his  decease,  upon  the  trusts  thereinafter  declared  concerning 
the  .same  :  and,  subject  thereto,  to  the  use  of  his  son,  Morgan  Graves,  for  his  life, 
with  remainder  to  trustees  to  preserve,  &c.,  with  remainders  to  his  son's  first  and 
other  sons  in  tail  male,  with  remainders  to  his  first  and  other  daughters  in  tail  male, 
with  remainder  to  his,  the  testator's  son,  John  Graves,  and  his  sons  and  daughters  in 
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like  manner,  with  remainder  to  his  daughter,  Elizabeth  Graves,  and  her  sons  and 
daughters  in  like  manner,  with  remainder  to  the  heirs  of  the  body  of  his  son,  Morgan 
Graves,  with  remainder  to  the  heirs  of  the  body  of  his  son,  John  Graves,  with 
remainder  to  the  heirs  of  the  body  of  bis  daughter,  Elizabeth  Graves,  [45]  with 
remainder  to  his  own  right  heirs.  And  he  declared  the  trusts  of  the  term  of  1000 
j-ears  to  be  for  raising  the  rent-charge  of  £200  a  year,  and,  subject  thereto,  for 
raising  and  paying  to  his  wife  the  sum  of  £1000,  with  interest  from  the  day  of  his 
death,  and  for  raising  the  two  sums  of  £2000  and  £4000  with  interest  from  the  same 
time ;  and  he  directed  his  trustees  to  stand  possessed  of  the  £2000  on  certain  trusts 
for  the  benefit  of  his  daughter,  Elizabeth  Graves,  and  her  children,  and  of  the  £4000 
on  certain  trusts  for  the  benefit  of  his  son,  John  Graves,  and  his  children  :  and  he 
declared  that,  after  the  decease  of  his  wife,  and  after  full  payment  of  all  arrears  of 
the  rent-charge  of  £200,  and  also  from  and  imnudiatehj  after  the  sums  of  £1000, 
£2000  and  £4000  thereinbefore  by  him  directed  to  be  raised  by  virtue  of  the  trusts 
of  the  tei-m  of  1000  years,  and  the  interest  thereof  should  be  raised  and  paid,  and 
when  and  as  all  and  every  the  trusts  theirinbefore  bi/  him  declared  of  and  concerning  the  same 
term  shmild  le  fully  performed  and  satisfied  according  to  the  true  intent  and  meaning  of  his 
will,  either  by  becoming  unnecessary  or  incapable  of  being  performed  by  any  ways  or 
means  whatsoever,  and  when  the  trustees  should  be  fully  reimbursed  and  satisfied  all 
costs,  charges  and  expenses  occasioned  by  or  relating  to  the  execution  of  the  trusts 
thereby  in  them  reposed,  or  if  the  person  or  persons  to  whom  the  next  estate  of 
inheritance  in  his  said  several  residuary  real  estates  comprised  in  the  term  of  1000 
years,  in  reversion  or  remainder  expectant  on  the  determination  of  that  term,  should, 
for  the  time  being,  belong,  should  pay  or  cause  to  be  paid  all  the  sums  of  mone\- 
thereinbefore  by  him  directed  to  be  raised  and  paid  under  and  by  virtue  of  the  trusts 
of  the  said  term,  together  with  all  such  costs,  charges  and  expenses  as  aforesaid,  then 
the  said  [46]  term  of  1000  years  of  and  in  the  said  hereditaments  and  premises 
comprised  therein,  or  so  much  thereof  as  should  remain  unsold  or  undisposed  of  for 
all  or  any  of  the  purposes  aforesaid,  should  cease,  determine  and  be  utterly  void,  to 
all  intents  and  purposes  whatsoever.  And  he  empowered  his  sons,  Morgan  Graves 
and  John  Graves,  when  they  should  respectively  be  entitled  in  possession  to  his 
residuary  real  estates  under  the  limitations  thereinbefore  contained,  to  grant,  thereout, 
certain  yearly  sums  for  jointures  to  any  women  with  whom  they  might  intermarry, 
and  to  charge  the  same  estates  with  certain  sums  for  the  portions  of  their  younger 
children.  And  he  declared  that  the  husband  of  his  daughter,  Elizabeth  Graves,  when 
she  should,  under  the  limitations  thereinbefore  contained,  become  entitled,  in  pos- 
session, to  bis  residuary  estates,  and  also  the  person  or  persons  who  should,  thereafter, 
intermarry  with  any  female  or  females,  who,  by  virtue  of  the  limitations  therein 
contained,  should  become  entitled,  in  possession,  to  his  said  residuary  real  estates, 
should  take  the  name  and  arms  of  Graves  only. 

The  will  then  contained  powers  for  leasing  the  residuary  real  estates,  and  for  the 
appointment  of  new  trustees  of  the  will. 

And  as  to,  for  and  concerning  all  the  rest,  residue  and  remainder  of  his  personal 
estate  and  effects  whatsoever  and  wheresoever,  not  thereinbefore  by  him  given, 
bequeathed  and  disposed  of,  and  which  should  remain  after  paying  and  satisfying, 
thereout,  in  conjunction  with  the  monies  to  arise  by  the  sale  of  his  Ode  Court  estate  as 
aforesaid,  all  his  just  debts,  legacies  and  funeral  expenses,  and  all  monies  due  and 
owing  by  him  on  mortgage,  bond  and  otherwise,  he  thereby  gave  [47]  and  bequeathed 
the  same  and  every  part  thereof  unto  his  son,  John  Graves,  and  his  daughter, 
Elizabeth  Graves,  equally  to  be  divided  between  them,  share  and  share  alike,  as 
tenants  in  common  :  and  he  appointed  his  wife,  Elizabeth,  and  his  son,  Morgan  Graves, 
to  be  the  executrix  and  executor  of  his  will. 

The  testator,  by  a  codicil,  gave  his  plate  to  his  son,  Morgan  Graves,  for  his  life, 
and  declared  that,  after  his  decease,  the  same  should  be  possessed,  at  all  times,  as  an 
heirloom,  as  far  as  the  rules  of  law  and  equity  would  permit,  by  the  person  or 
persons  who,  for  the  time  being,  under  the  limitations  contained  in  his  will,  should  be 
iu  possession  of  his  family  estate  at  Mickleton. 

By  another  codicil  he  gave  SOs.  to  be  paid  annually,  for  ever,  by  the  possessor  of 
his  estate  at  Mickleton  for  the  time  being,  to  the  poor  of  that  parish  :  and,  in  case  he 
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should  not  live  to  settle  his  son,  John  Graves,  in  his  farm  at  Ringham,  it  was  his  will 
that  his  said  son  might  be  placed  therein,  at  the  rent  paid  by  the  then  tenant 
thereof,  for  the  term  of  14  j'ears :  and  he  directed  his  executors  to  pay  his  son  John 
£500,  to  assist  him  in  stocking  the  farm  :  but  provided  his  son  John  should  be 
settled  therein  before  his  decease,  then  he  gave  the  £500  to  his  executors,  as  part  of 
the  residue  of  his  personal  estate.  The  testator  added  that  he  had  made  the  above 
bequests  in  consequence  of  having  raised  the  rents  of  part  of  his  estates,  considerably, 
since  the  making  of  his  will,  and  of  Jiaiing  sold  his  Ock  Court  estate,  conceiving  that  he 
had  done  no  more  than  his  duty  to  his  son  John. 

The  testator  died  in  October  1815,  having,  in  March  preceding,  sold  his  Ocle 
Court  estate  for  £7300  :  the  whole  of  which  sum,  except  £1000,  remained  unpaid 
[48]  at  his  death.  Morgan  Graves,  the  testator's  eldest  son,  died  in  November  1819 
without  issue. 

Upon  the  hearing  of  a  petition  in  the  cause  presented  by  the  Plaintiff  Elizabeth 
Ann  Graves,  the  eldest  daughter  of  John  Graves,  and  the  first  ^tenant  in  tail  male 
under  the  will,  the  question  was  whether  the  testator's  residuary  real  estates  were,  by 
his  will,  charged  with  his  debts. 

Sir  William  Home  and  Mr.  Sandys,  for  the  Petitioner.  The  counsel  for  the 
creditors  will  rely  on  the  first  clause  in  the  will,  by  which  the  testator  directs  that 
all  his  debts,  legacies  and  funeral  expenses  shall  be  paid  as  soon  as  conveniently  might 
be  after  his  decease.  But  if  that  clause  amounts  to  a  charge  of  debts,  it  amounts 
equally  to  a  charge  of  legacies  and  funeral  expenses ;  and  no  case  decides  that  such  a 
clause  does  amount  to  a  charge  of  legacies  and  funeral  expenses. 

The  other  parts  of  the  will  shew,  most  conclusively,  that  the  testator  did  not 
intend  to  subject  all  his  real  estates  to  the  payment  of  his  debts.  The  devisees  were, 
at  the  least,  as  much  objects  of  the  testator's  favour  as  the  legatees.  He  directs  that 
the  pecuniar}'  legacies  shall  be  paid  as  soon  as  may  be  after  his  decease,  without  any 
deduction  for  legacy  duty  or  otherwise,  and  that  the  specific  legacies  shall  in  nowise 
be  subject  to  the  payment  of  his  debts,  legacies  and  funeral  expenses.  He  then 
devotes  one  of  his  estates  in  particular  to  the  payment  of  his  debts,  legacies  and 
funeral  expenses  (with  the  exception  of  certain  legacies)  in  aid  of  his  personal  estate. 
That  provision,  however,  would  have  been  unnecessary,  if  he  had,  by  the  first  clause, 
charged  all  his  estates  with  the  payment  of  his  debts,  legacies  and  funeral  expenses. 
Besides  he  says  that  the  pro-[49]-ceeds  of  his  Ocle  Court  estate  are  not  to  be  subject 
to  the  payment  of  all  his  legacies ;  could  he  mean  then,  by  the  first  clause,  that  all  his 
estates  should  be  subject  to  the  payment  of  all  his  legacies  indiscriminately? 

Now  let  us  see  what  he  does  with  respect  to  the  residue  of  his  real  estates  :  he  is 
not  silent  as  to  any)interest  that  any  person  can  take  in  them.  He  first  devises  those 
estates  to  the  trustees  for  the  term  of  1000  years,  and  then  settles  every  acre  on  his 
children  and  their  issue,  in  as  regular  and  accurate  a  strict  settlement  as  ever  was 
made.  He  gives  to  the  tenants  for  life  powers  of  jointuring,  charging  with  portions, 
and  leasing  ;  and  provides,  with  the  greatest  particularity,  for  all  those  who  are  to 
have  charges  on  the  estates;  so  that,  by  no  possibility,  can  any  other  person  claim 
any  interest  in  or  charge  upon  them.  He  declares  thai  the  trusts  of  the  term  of  1000 
years  are  only  for  securing  the  rent-charge  of  £2000  a  year,  and  raising  the  three 
sums  of  £1000,  £2000  and  £4000  ;  he  does  not  say  that  one  of  those  trusts  is  to  raise 
and  pay  such  of  his  debts  as  his  personal  estate  and  the  proceeds  of  the  sale  of  his 
Ocle  Court  estate  should  be  insufficient  to  pay;  but  that,  immediately  after  the 
particular  purposes  are  satisfied,  the  term  shall  cease  to  all  intents  and  purposes 
whatsoever.  This  is  a  complete  annihilation  of  the  term  for  the  benefit  of  the 
persons  to  whom  he  limits  the  residue  of  his  estates  in  strict  settlement.  When  the 
testator  means  to  subject  his  estates  to  the  payment  of  his  debt.s,  legacies  and  funeral 
expenses,  he  shews  that  he  knew  how  to  create  trusts  for  that  purpose  :  and,  there- 
fore, it  may  be  fairly  concluded  that  as,  when  he  devises  his  residuary  estates,  he 
provides  no  machinery  for  payment  of  his  debts,  &c.,  he  did  not  intend  to  subject 
those  estates  to  them.  The  "trusts  [50]  that  are  declared,  operate,  negatively,  to 
exclude  all  trusts  that  are  not  declared.  No  trust  is  declared  of  the  term,  for  paying 
the  debts,  legacies  and  funeral  expenses  ;  nor  is  there  any  individual  taking  an 
interest  under  the  trusts  and  devises  of  the  residuarj'  estates  who  can  sell  those 
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estates  for  payment  of  the  debts.  If  those  estates  are  to  be  sold,  they  must  be  sold 
under  the  decree  of  a  Court  of  Equity.  Such  a  proceeding,  however,  was  never 
contemplated  by  the  testator,  who  has  left  nothing  unprovided  for  in  his  will.  No 
one  can  look  at  the  will  without  seeing  how  full  the  testator's  mind  was  of  the  objects 
which  he  had  in  \-iew,  and  how  full  and  complete  the  machinery  is  by  which  every- 
thing directed  by  the  will  \Tas  to  be  effected. 

We  now  come  to  the  clause  by  which  the  testator  disposes  of  the  residue  of  his 
personal  estate.  He  says  :  "  And  as  to,  for,  and  concerning  all  the  rest,  residue  and 
remainder  of  my  personal  estate  and  effects  which  shall  remain  after  paying  and 
satisfying  thereout,  in  conjunction  with  the  monies  to  arise  by  the  sale  of  my  said 
estate  at  Ocle  Court  as  aforesaid,  all  my  just  debts,  legacies  and  funeral  expenses,  and 
all  monies  due  and  owing  by  me  on  mortgage,  bond  and  otherwise."  Is  not  that  a 
complete  declaration  of  what  th*  testator's  intention  was  with  respect  to  the  charge 
of  his  debts,  legacies  and  funeral  expenses  1  He  declares  the  residue  to  be  a  residue 
after  paying  thereout,  in  conjunction  with  the  monies  to  arise  from  the  sale  of  his 
Ocle  Court  estate,  all  his  debts,  &c.  :  so  that  he  tells  us  what  is  the  fund  that  he  gives 
in  aid  of  his  personal  estate,  namely,  his  Ocle  Court  estate.  Are  then  the  general 
words  at  the  commencement  of  the  will  to  have  a  meaning  given  to  them,  which  is 
not  [51]  only  directly  opposed  to  this  express  declaration,  but  which  will  have  the 
effect  of  defeating  all  the  full  and  particular  limitations  and  declarations  of  trust  that 
are  found  in  the  subsequent  parts  of  the  will  ? 

Xext,  as  to  the  authorities.  It  has  never  been  decided  that  a  clause  like  the  one 
in  question  amounts  to  a  general  charge  of  debts.  It  is  merely  a  direction  that  the 
testator's  estate  shall  be  administered  as  soon  as  may  be  after  his  death.  In  general, 
the  executors  are  the  only  persons  who  are  to  pay  debts,  &c.  Here  that  duty  is 
devolved  upon  the  trustees  of  the  Ocle  Court  estate  in  conjunction  with  the  executors  : 
but  there  is  no  other  person  to  whom  the  direction  could  be  given  ;  for,  as  was 
observed  before,  there  is  no  person,  except  a  Judge  in  a  Court  of  Equity,  who  can 
order  the  other  real  estates  to  be  sold  for  payment  of  the  debts.  The  first  case  to 
which  we  call  the  attention  of  the  Court  is  Clifford  v.  Lewis  (Madd.  &  Geld.  33). 
There  the  testator  did  not  mention  his  legacies,  but  only  his  debts  and  funeral  and 
testamentary  expenses,  and  the  will  was  utterly  unlike  the  present.  No  estate  in 
particular  was  expressly  dedicated  to  the  payment  of  the  debts  ;  but  all  the  real  and 
personal  estates  were  given,  as  one  fund,  to  one  and  the  same  person  absolutely.  In 
Fionalds  v.  Feltham  (Turn.  &  Euss.  418),  also,  legacies  were  not  mentioned  ;  and  the 
observations  of  the  Master  of  the  Rolls  in  that  case  (which  are  equally  applicable  to 
Clifford  V.  Leids)  shew  that  both  those  cases  are  cleaily  distinguishable  from  the 
present.  In  Bouce  v.  Lady  Torrimjtan  (2  Myl.  &  Keen,  600  ;  see  606)  the  testator 
directed  his  debts,  funeral  and  other  incidental  expenses  to  be  paid  with  all  convenient 
speed  after  his  decease.  That  clause,  [52]  therefore,  was  very  like  the  introductory 
clause  in  this  case,  except  that  the  legacies  were  not  mentioned :  and  Sir  John  Leach, 
in  his  judgment,  relies  upon  those  words.  There,  too,  a  particular  estate  was  directed 
to  be  applied  for  the  payment  of  the  debts ;  and  that  is  another  ground  upon  which 
the  judgment  is  founded.  Indeed,  the  two  cases  are  not  distinguishable  from  each 
other,  except  that  the  present  is  stronger.  Bouce  v.  Ladij  Torringtcm  is  important  also 
in  another  point  of  view  :  for  it  shews  that  Sir  John  Leach,  when  he  decided  Clifford 
V.  Lewis,  thought  that  he  was  deciding  a  case  in  which  the  debts  were  directed  to  be 
paid  in  the  first  place  ;  so  that  he  would  not  have  decided  as  he  did  in  Clifford  v.  Leivis 
unless  he  had  thought  that  there  was  that  expression  in  the  will.  If,  however, 
Clifford  V.  Leids  were  rightly  decided,  it  does  not  touch  the  present  case  ;  for  the  real 
and  personal  estates  were  not  separated  from  each  other,  nor  was  any  particular  estate 
devised  for  payment  of  the  debts,  nor  were  there  any  particular  declarations  of  trust 
or  devises  with  respect  to  the  estates. 

Mr.  Wray,  for  some  of  the  Defendants,  who  were  in  the  same  interest  as  the 
Plaintiff.  No  case,  except  Clifford  v.  Lewis,  decides  that  a  dry,  simple  direction  that 
all  the  testator's  debts  shall  be  paid,  amounts  to  a  charge  on  his  real  estates.  In 
every  other  case  in  which  that  effect  has  been  given  to  such  a  direction,  the  testator 
has  either  connected  it  with  the  disposition  of  his  real  estates,  or  has  directed  his 
debts  to  be  paid  in  the  first  place.     Thomas  v.  Britnell  (2  Vez.  313),  Earl  of  Godolpihin 
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V.  Penneck  (Ibid.  270),  IFillan  v.  Zaw-[53]-ca-s<«r  (3  Russ.  108),  Henrell  v.  JVliitaker 
(3  Russ.  343),  Finch  v.  Eatierslci/  (Ibid.  345,  note),  Brklgen  v.  Lander  (Hid.  346,  note), 
Pmvell  V.  J?o6?ns  (7  Ves.  209),  JVilliams  v.  C/w%  (5  Ves.  545).  The  cases  referred  to 
by  Sir  John  Leach,  in  Clifford  v.  Lewis,  are  Finch  v.  Hattersley  and  iezfjrA  v.  Earl  of 
fVarringtm  (see  Belt's  Supplement  to  Vez.  341,  and  1  Bro.  P.  C.  511):  but  those 
cases  do  not  warrant  the  decision  ;  for  in  both  of  them  the  debts  were  directed  to  be 
first  paid.  But  supposing  that  the  general  words  at  the  commencement  of  the  will 
would,  if  they  stood  alone,  create  a  charge,  they  cannot  have  that  effect  except  by 
implication,  and  that  implication  may  be  rebutted  by  the  subsequent  dispositions  in 
the  will  being  inconsistent  with  it.  In  Thomas  v.  Britnell,  the  Master  of  the  Rolls 
says :  "  Though  in  the  first  part  the  Court  might  take  the  whole  real  to  be  charged 
with  debts,  yet,  as  there  is  no  express  lien  on  the  real  by  these  general  words,  and 
afterward  he  distributes  such  part  of  his  real  for  debts  and  such  for  legacies,  it  is  too 
much  to  lay  hold  on  the  general  words  to  say  the  whole  should  be  charged  with 
payment  of  debts.  It  can  be  done  only  by  implication  on  the  general  words ;  which 
may  be  explained  afterward,  and  that  implication  destroyed."  Here  the  clause  in 
which  the  testator  disposes  of  his  residuary  personal  estate  clearly  shews  that  he 
contemplated  that  no  fund  was  to  be  added  to  and  applied  to  the  same  purposes  as 
his  personal  estate,  except  the  monies  to  arise  from  the  sale  of  his  Ocle  Court  estate. 
In  'declaring  the  trusts  of  the  term,  too,  he  has  not  said  a  word  as  to  the  payment 
of  his  debts  ;  and  he  directs  the  term  to  cease,  to  all  intents  and  pur-[54]-poses,  as 
soon  as  the  specific  purposes  which  be  has  pointed  out  have  been  satisfied.  He 
clearly  thought  that  he  had  suflSciently  provided  for  the  payment  of  his  debts  by 
adding  the  proceeds  of  the  sale  of  his  Ocle  Court  estate  to  the  residue  of  his  personal 
estate. 

Next,  there  is  no  case  in  which  a  clause  like  the  present  has  been  held  to  charge 
legacies  on  (real  estate.  In  this  case,  however,  if  you  hold  that  the  debts  are  charged, 
you  must  hold  that  the  legacies  also  are  charged.  Parker  v.  Fcarnley  (2  Sim.  & 
Stu.  592). 

Mr.  Knight,  Mr.  Wigram,  Mr.  Jacob,  Mr.  Koe,  Mr.  Williamson  and  Mr.  Hill 
appeared  for  the  creditors,  in  opposition  to  the  petition.  They  referred  to  Keeling  v. 
Brown  (5  Ves.  359),  and  Kightley  v.  Kightley  (2  Ves.  j.  328),  as  shewing  that  the  Court 
did  not  always  hold  that  legacies  would  be  charged  on  real  estates  by  the  same  words 
as  would  charge  them  with  debts. 

Thk  Vice-Chancellor  [Sir  L.  Shadwell].  If  it  is  once  established  that  the 
preliminary  words  in  this  will  would  charge  the  real  estates  with  the  debts,  then  we 
have  only  to  consider  whether  there  is  anything  in  the  subsequent  parts  of  the  instru- 
ment which  is  a  revocation  or  alteration  of  the  intention  exjDressed  in  those  pre- 
liminary words.  I  have  always  considered  it  to  be  perfectly  settled  that  those  words 
would  ci-eate  the  charge. 

When  Henrell  v.  iniilaker  was  before  Sir  John  Leach,  I  was  surprised  that  he 
directed  it  to  stand  over,  and  thought  it  necessary  to  have  a  second  argument. 
That  case,  however,  does  not  apply  to  the  present ;  for  the  [55]  question  there  was, 
how  far  the  direction  for  payment  of  the  debts  could  be  carried  into  effect,  when  the 
property  which  was  to  pay  the  debts  was  devised  to  the  executors  :  a  point  which 
does  not  arise  in  this  case. 

In  Farl  Godolphin  v.  Penneck,  Lord  Hardwicke  says  :  "  The  rule  of  law  is,  and  more 
strongly  of  this  Court,  that  such  a  construction  is  to  be  made  of  wills  as  tends  to  do 
justice  to  creditors  of  testator,  and  to  attain  satisfaction  of  just  debts  as  far  as 
possible."  Ever  since  I  first  read  JVilliams  v.  Chitty,  I  have  been  surprised  at  the 
manner  in  which  Lord  Rosslyn  expressed  himself. 

I  do  not  think  that  the  charge  is  made  to  rest  on  the  mere  circumstance  that  the 
testator  has  used  the  words  "  imprimis "  or  "  in  the  first  place ; "  for,  if  a  testator 
directs  his  debts  to  be  paid,  is  it  not,  in  effect,  a  direction  that  his  debts  shall  be  jmid 
in  the  first  instance'? 

In  Earl  Godolphin  v.  Penneck  the  testator  directed  that  all  his  debts  and  funeral 
charges  should  be  first  paid  and  satisfied  ;  but  Lord  Hardwicke  does  not  rely  on  the 
use  of  the  words,  "  in  the  first  place." 

In  Finch  v.  Hattersley  the  testator  merely  directed  that  all  his  debts  to  the  value 
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of  twenty  shillings  in  the  pound,  and  his  funeral  expenses,  should  be  paid  by  his 
executrix,  and  then  made  a  disposition  to  her  of  all  his  real  and  personal  property. 

In  Williams  v.  Chitty,  the  preliminary  words  were  followed  by  a  disposition  of  the 
real  estate  without  any  connection  with  those  words. 

In  Bridgen  v.  Lander  (see  3  Yes.  5  and  7  Ves.  211),  Lord  Thurlow  relied  on  [56]  the 
circumstance  that  the  direction  was  that  the  payment  should  be  made  by  the  executrix, 
and  that  the  fund  was  not  so  put  in  her  possession  as  to  enable  her  to  dispose  of  it : 
that  was  the  point  in  that  case. 

I  should  have  said  that  the  decision  in  Clifford  v.  Lewis  was  right :  but  it  is  a  very 
singular  thing  that  the  Master  of  the  Rolls,  when  he  speaks  of  it,  in  Douce  v.  Lady 
Toirington,  mistakes  the  fact  and  says  that  the  decision  was  made  on  a  ground  that 
did  not  exist. 

Douce  V.  Lady  Torrington  seems  to  have  been  taken  as  an  amicable  decision  and  to 
have  been  decided  without  much  consideration. 

Mv  opinion  is  that  the  preliminary  words  in  this  will  do,  of  themselves,  create  a 
charge  on  all  the  real  estates :  and  then  the  only  question  is,  can  you  collect,  from 
the  subsequent  parts  of  the  instrument,  that  that  intention  has  been  altered  1 

The  testator  gives  certain  personal  chattels  to  his  wife ;  and  then  he  gives  certain 
pecuniary  legacies,  and  directs  that  those  legacies  shall  be  paid  as  soon  as  may  be 
after  his  decease,  without  any  deduction  being  made  thereout,  for  legacy  duty  or 
otherwise  :  all  which  legacy  duties  he  desires  may  be  paid  out  of  his  estate  and  effects. 
There  is  there  a  reference  to  the  whole  of  his  estate  and  effects  for  payment  of  the 
legacy  duty,  which  he  would  not  have  charged  upon  a  fund  that  was  not  liable  to  pay 
the  legacies  also.  The  testator  then  directs  that  certain  articles  which  he  had  before 
bequeathed  should  not  be  subject  to  the  payment  of  his  debts,  legacies  and  funeral 
expenses  ;  and,  in  the  codicil,  he  directs  that  his  plate  shall  go  [57]  as  heirlooms  ;  the 
fair  inference  from  which  is  that  he  intended  all  the  rest  of  his  property  to  be 
subjected  to  the  payment  of  his  debts,  funeral  expenses  and  legacies.  Then,  having 
devised  the  Ocle  Court  estate  to  trustees,  in  trust  to  sell,  he  directs  the  proceeds  to 
be  applied,  in  aid  of  his  personal  estate,  in  payment  of  his  debts,  legacies  and  funeral 
expenses  (except  certain  legacies  which  he  mentioned),  and  that  the  surplus  shall  be 
divided  equally  between  his  son  and  daughter.  The  exception  of  the  legacies  shews 
that  he  was  aware  that  the  words  which  he  had  used  before  would  have  had  the 
effect  of  charging  those  legacies  on  the  Ocle  Court  estate.  He  seems  to  have  thought 
that  the  proceeds  of  that  estate,  together  with  his  personal  estate,  would  be  more 
than  sufficient  to  pay  his  debts,  legacies  and  funeral  expenses,  for  he  contemplates 
that  there  will  be  a  surplus  after  making  those  payments  :  but  he  does  not  say,  in 
express  terms,  that  the  residue  of  his  real  estates  shall  not  be  applied  in  payment  of 
his  debts,  itc,  in  case  his  personal  estate,  in  conjunction  with  the  proceeds  of  his  Ocle 
Court  estate,  should  not  be  sufficient  for  that  purpose.  The  testator  then  devises  the 
residue  of  his  real  estates,  subject  to  the  term  of  1000  years,  to  his  children  in  strict 
settlement ;  and,  he  directs  that,  after  the  death  of  bis  wife,  and  when  the  sums  of 
£1000,  £2000  and  £4000  should  have  been  raised  and  paid,  and  when  and  as  all  and 
every  the  trusts  thereinhefm-e  hy  him  declared  concerning  the  term  should  have  been  fully 
perfoTrned,  then  the  term  should  cease.  The  testator  therefore  seems  to  have  considered 
that  the  term  was  created  for  some  other  purpose  than  merely  securing  the  annuity 
of  £200  to  his  widow  and  raising  the  three  sums  of  £1000,  £2000  and  £4000  :  and 
as,  in  the  prior  part  of  his  will,  he  has  directed  that  all  his  debts,  legacies  and  funeral 
expenses  should  be  paid,  it  may  be  reasonably  inferred  [58]  that  the  payment  of  them 
was  intended,  by  him,  to  be  comprehended  in  the  trusts  of  the  term. 

Then  comes  the  disposition  of  the  general  residuary  estate,  which  is  in  these  words  : 
"  And  as  to,  for  and  concerning  all  the  rest,  residue  and  remainder  of  my  personal 
estate  and  effects  whatsoever  and  wheresoever,  not  hereinbefore  by  me  given, 
bequeathed  and  disposed  of,  and  which  shall  remain  after  paying  and  satisfying 
thereout,  in  conjunction  with  the  monies  to  arise  by  the  sale  of  my  said  estate  at 
Ocle  Court  as  aforesaid,  all  my  just  debts,  legacies  and  funeral  expenses,  and  all 
monies  due  and  owing  by  me  on  mortgage,  bond  and  otherwise,  I  hereby  give  and 
bequeath  the  same  and  every  part  thereof,  unto  my  son  John  Graves  and  my  daughter 
Elizabeth  Graves,  equally  to  be  divided  between  them,  share  and  share  alike,  as  tenants 
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in  common."  Although  this  will  appears  to  be  accurately  drawn,  this  clause  shews 
how  inaccurate  it  really  is :  for  the  testator  here  speaks  of  the  residue  of  his  personal 
estate  which  should  remain  after  paying  and  satisfying,  thereout,  in  conjunction  with 
the  monies  to  arise  by  the  sale  of  his  Ocle  Court  estate,  all  his  just  debts,  legacies  and 
funeral  expenses,  and  all  monies  due  and  owing  by  him  on  mortgage,  bond  and  other- 
wise. But  there  could  not  be  any  residue  of  his  personal  estate  after  paying  thereout, 
in  conjunction  with  the  proceeds  of  the  Ocle  Court  estate,  the  debts,  legacies  and 
funeral  expenses ;  for  the  proceeds  of  that  estate  were  not  to  be  applied  in  payment 
of  the  debts,  legacies  and  funeral  expenses,  unless  the  personal  estate  should  be 
insufficient  to  pay  them.  In  this  same  clause,  too,  the  testator  speaks  of  the  residue 
that  should  remain  after  payment  of  all  his  j  ust  debts,  legacies  and  funeral  expenses, 
and  all  monies  due  and  owing  by  him  on  mortgage,  bond  and  otherwise  :  just  as  if 
they  were  not  debts  which  he  had  before  spoken  of. 

[59]  There  appears  to  have  been  a  laboured  anxiety  in  the  mind  of  the  testator, 
to  provide  for  the  payment  of  all  his  debts :  and,  looking  at  the  whole  of  the  will,  I 
cannot  infer  that  he  intended  that  the  whole  of  his  real  estate  should  not  be  resorted 
to  for  payment  of  his  debts,  if  it  should  be  required  for  that  purpose,  or,  in  other 
words,  my  opinion  is  that  the  general  direction  at  the  commencement  of  the  will  is 
not  cut  down  by  what  folio ws.(l) 

[59]    Clarke  v.  Clarke.    May  7,  1836. 

[S.  C.  5  L.  J.  Ch.  (N.  S.)  286.     See  In  re  Mervin  [1891],  3  Ch.  203.] 

JVill.     Construction. 

Testator  bequeathed  a  fund  in  trust  for  A.  for  life,  and,  after  her  death,  in  trust  for 
all  and  every  the  children  of  B.  and  C.  who  should  attain  21.  Held,  that  all  the 
children  of  B.  and  C.  who  were  born  before  the  eldest  child  attained  21,  though  after 
A.'s  death,  would  be  entitled  to  a  share  on  attaining  21. 

Eichard  Clarke,  by  his  will,  dated  the  4th  of  September  1821,  gave  to  his  son  John 
Were  Clarke,  and  Charles  Henry  Hotchkys,  the  sum  of  £4000,  to  be  paid  to  them  by 
his  executrix  within  two  years  after  his  decease,  upon  trust,  during  the  life  of  his 
daughter,  Mary  Ann  Welsford,  to  pay  the  interest  thereof  to  her  for  her  separate  use, 
and,  after  her  death,  to  pay  the  principal  unto  and  amongst  all  and  every,  or  such 
one  or  more  of  her  children,  whether  then  born  or  thereafter  to  be  born,  at  such  ages, 
&c.,  in  such  parts,  &c.,  subject  to  such  provisoes,  &c.,  and  in  such  manner  and  form  as 
she,  by  deed  or  will,  should  appoint,  and  in  default  of  appointment,  to  all  her  children, 
whether  then  born  or  thereafter  to  be  born,  equally,  share  and  share  alike,  the  shares 
of  sons  to  be  vested  at  21,  and  the  shares  of  daughters,  at  that  age  or  marriage ;  and, 
if  all  her  children  should  die  without  having  acquired  a  vested  interest  in  the  £4000, 
then,  in  trust  to  pay  [60]  that  sum  to  her  next  of  kin.  And  he  gave  £7000  to  the 
same  trustees,  to  be  paid  to  them  as  before  mentioned,  in  trust,  during  the  life  of  his 
daughter  Anna  Sophia  Clarke,  to  pay  the  interest  thereof  to  her  for  her  separate  use, 
and,  after  her  decease,  in  trust  to  pay  the  principal  to  all  and  every  her  child  or 
children,  equally,  share  and  share  alike,  the  shares  of  sons  to  be  vested  at  21,  and  the 
shares  of  daughters  at  that  age  or  marriage,  and  upon'trust,  after  the  death  of  Anna 
Sophia  Clarke  and  until  the  £7000  should  become  payable  under  the  trusts  aforesaid, 
to  apply  the  interest  thereof  for  the  maintenance  and  education  of  such  children,  in 
proportion  to  their  presumptive  or  apparent  rights  and  interests  in  the  principal ;  and 
he  empowered  the  trustees,  after  the  death  of  Anna  Sophia  Clarke,  to  apply  one-half 
of  the  presumptive  shares  of  her  sons  in  the  principal,  for  their  advancement,  notwith- 
standing such  shares  should  not  then  have  become  vested  or  payable :  "  And  in  case 
there  shall  not  be  any  such  children  or  child  of  the  said  Anna  Sophia  Clarke,  or, 
their  being  such,  all  of  them  shall  die  without  having  acquired  a  vested  interest  in 

(1)  An  appeal  to  the  Lord  Chancellor  from  the  above  decision  is  now  pending. 
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the  said  principal  sum  of  £7000  under  the  trusts  hereinbefore  declared,  then  the  said 
John  Were  Clarke  and  Charles  Henry  Hotchkys,  and  the  survivor  of  them,  his 
executors,  administrators  and  assigns  shall,  from  and  after  the  decease  of  the  said 
Anna  Sophia  Clarke,  stand  and  be  possessed  of  the  same  principal  sum,  or  of  so  much 
as  shall  not  have  been  applied  or  disposed  of  for  the  advancement  of  any  such  sons 
or  son  as  aforesaid,  upon  trust  iovall  and  every  the  children  of  my  said  son  John  Were 
Clarke,  and  of  my  daughter  Mary  Ann  Welsford,  who  shall  live  to  attain  the  age 
of  21  years,  equally  to  be  divided  between  or  amongst  them  and  their  several  and 
respective  executors,  administrators  and  assigns." 

[61]  The  testator  died  in  November  1821,  leaving  his  three  children  named  in  his 
will  him  surviving.  Anna  Sophia  Clarke  died  in  May  1831,  without  having  been 
married.  John  Were  Clarke  and  Mary  Ann  Welsford  had  several  children,  some  of 
whom  were  born  in  the  testator's  lifetime,  others  after  the  testator's  death  but  in 
Miss  Clarke's  lifetime,  and  one  after  Miss  Clarke's  death,  but  before  the  eldest  child 
attained  21.  All  the  children  were  infants  at  Miss  Clarke's  death;  but  five  of  them 
(who  were  the  Plaintiffs  in  the  cause)  afterwards  attained  21. 

The  bill  alleged  that  the  Plaintiffs,  on  attaining  21,  became  entitled  to  receive  a 
distributive  share  of  the  £7000  :  that  the  Defendants  John  Were  Clarke  and  Charles 
Henry  Hotchkys  alleged  that  the  Plaintiffs  were  not  then  entitled  to  receive  such 
distributive  share,  and  that  under  the  will  all  and  every  the  children  of  John  Were 
Clarke  and  Mary  Ann  Welsford  then  born  or  thereafter  to  be  born,  who  should  live 
to  attain  21,  would  be  entitled  to  share  in  the  £7000  :  that  the  same  Defendants  at 
other  times  alleged  that,  under  the  will  all  the  children  of  John  Were  Clarke  and 
Mary  Ann  Welsford  who  were  living  when  the  eldest  attained  21,  and  who  should 
live  to  attain  that  age,  would  be  entitled,  in  equal  shares,  to  the  £7000,  or  that  all 
such  of  the  said  children  who  were  living  at  the  death  of  Anna  Sophia  Clarke  and 
who  should  live  to  attain  21  would  be  entitled  thereto:  whereas  the  Plaintiffs  charged 
that,  according  to  the  true  construction  of  the  will,  such  only  of  the  children  of  John 
AVere  Clarke  and  Mary  Ann  Welsford  as  were  living  at  the  death  of  the  testator  and 
who  should  live  to  attain  21  would  be  entitled  to  share  in  the  £7000. 

[62]  The  bill  prayed  that  the  rights  and  interests  of  the  Plaintiffs  and  of  the 
infant  Defendants  in  the  £7000  might  be  declared,  and  that  it  might  be  also  declared 
that  such  only  of  the  children  of  John  Were  Clarke  and  Mary  Ann  Welsford  as  were 
living  at  the  testator's  death  and  who  should  attain  21  were  entitled  to  share  in  the 
£7000,  and  that  the  Plaintiffs,  on  attaining  21,  became  entitled  to  receive  a  distribu- 
tive share  of  that  sum. 

Mr.  Jacob  and  Mr.  Follett,  for  the  Plaintiffs,  cited  Davidson  v.  Dallas  (14  Ves.  576), 
mubremlv.  Lard  St.  John  (10  Ves.  152),  Gilbert  v.  Boarman  (11  Ves.  238),  Scott  \. 
Hanvood  (5  Madd.  332),  IFalker  v.  Shore  (15  Ves.  122). 

Mr.  Knight  and  Mr.  Sharpe  appeared  for  the  Defendants. 

But  The  Vice-Chancellok  [Sir  L.  Shadwell],  without  hearing  them,  said  :  My 
opinion  is  that  all  the  children  who  were  born  before  the  eldest  attained  21  may,  by 
possibility,  be  participators  in  the  fund  :  otherwise,  seven  children  might  be  born  in 
the  lifetime  of  the  tenant  for  life,  and  then  another  child  might  be  born  and  live  to 
attain  21,  but  the  seven  might  die  under  that  age,  and  then  the  only  child  who 
attained  21  would  be  excluded. 


[63]     Wilson  v.  Paul.     May  25,  1836. 

Administration.     Debtor  and  Creditor. 

Executors,  before  suit  commenced,  paid  some  of  the  testator's  creditors  a  certain  pro- 
portion of  their  debts.  Held,  that  they  were  not  entitled  to  any  further  payment, 
until  the  other  creditors  had  been  paid  proportionably. 

This  was  a  suit  by  creditors  against  the  executors  of  the  debtor  who  died  pos- 
sessed of  personal  estate  only. 

Before  the  institution  of  the  suit  the  executors  paid  to  some  of  the  creditors  a 
dividend  of  13s.  4d.  in  the  pound  on  the  amount  of  their  debts. 
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After  the  usual  decree  had  been  made,  the  question  was  whether  those  creditors 
were  entitled  to  be  paid  the  balances  remaining  due  to  them,  pari  passu  with  the 
creditors  whose  debts  were  wholly  unpaid. 

Mr.  Knight,  for  the  Plaintiffs. 

Mr.  Jacob,  for  the  Defendants. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  held  that  the  creditors  who  had  been 
partly  paid  were  not  entitled  to  any  further  payment  until  all  the  other  creditors  had 
been  paid  proportionably  with  them.     (See  next  case.) 

[64]     MiTCHELSON  V.  Piper.     May  27,  1836. 

[S.  C.  5  L.  J.  Ch.  (N.  S.)  294.] 
Executm\     Administration.     Debtor  and  Creditor. 

Executors  will  not  be  allowed  payments  to  creditors  made  after  a  decree  for  adminis- 
tering the  debtor's  estate. 

Where  an  executor  has  paid  a  creditor  part  of  his  debt,  the  Court  will  not  make  any 
further  payment  to  him  out  of  either  the  legal  or  the  equitable  assets  of  the  debtor, 
until  all  the  other  creditors  are  paid  proportionably. 

The  suit  was  instituted  for  the  administration  of  the  real  and  personal  estate  of 
Robert  Piper,  who,  by  his  will,  dated  the  23d  of  December  1829,  devised  certain  of  his 
real  estates  to  the  Plaintiffs,  in  trust,  by  sale  or  mortgage,  to  raise  so  much  money  for 
payment  of  his  debts  as  his  personal  estate  should  fall  short  of  paying. 

The  testator's  general  personal  estate  was  more  than  sufficient  to  pay  his  specialty 
debts,  but  was  not  sufficient  to  pay  his  simple  contract  debts  also. 

Before  the  bill  was  filed,  after  it  was  filed  but  before  the  decree,  and  also  after  the 
decree,  the  Plaintiffs  (who  were  creditors  of  the  testator  as  well  as  executors  and 
trustees  of  his  will)  made  payments  to  some  of  the  simple  contract  creditors,  in  part 
discharge  of  their  debts  :  and,  on  the  hearing  of  the  cause  for  further  directions,  one 
question  was  whether  the  executors  and  trustees  ought  to  be  allowed  those  payments. 
Another  question  was  whether  the  creditors  who  had  received  a  part  of  their 
debts  were  entitled  to  be  paid  the  remainder,  pari  passu  with  the  other  creditors  who 
had  received  no  part  of  their  debts. 

Mr.  Wigram  and  Mr.  Sidebottom,  for  the  Plaintiffs,  cited  Malthy  v.  PmsscU  (2  Sim. 
&  Stu.  227),  Mason  v.  Williams  (2  Salk.  507),  [65]  Robinson  v.  Tonge  (3  P.  W.  398,  401), 
Darston  v.  Earl  of  Orford  (Prec.  Cha.  188,  and  3  P.  W.  401),  Perry  v.  Phelips  (10  Ves. 
34),  Waring  v.  Banners  (1  P.  W.  295),  Baily  v.  Ploughman  (Mos.  95),  Shepherd  v.  Kent 
(Prec.  Ch.  190,  and  2  Vern.  435). 

Mr.  Bethell,  for  the  creditors,  whose  debts  were  wholly  unpaid.  I  admit  that  the 
executors  ought  to  be  allowed  the  payments  to  the  creditors  made  prior  to  the  decree, 
but  they  ought  not  to  be  allowed  those  that  were  made  afterwards. 

With  respect  to  the  second  question,  I  wish  to  call  the  attention  of  the  Court  to 
the  manner  in  which  a  creditor  brings  his  charge  into  the  Master's  office.  He  first 
states  the  amount  due  at  the  testator's  death,  and  then  he  gives  credit  for  what  he  has 
received  :  the  Court  then,  having  taken  into  its  hands  the  administration  of  the 
testator's  assets,  has  to  determine  what  is  a  due  course  of  administration.  Now  what 
can  be  a  due  course  of  administration  in  this  Court,  but  that  equality  which  is  synony- 
mous with  equity  ?  And  accordingly  the  Court,  finding  that  the  executor  has  paid  a 
certain  proportion  of  the  debt,  makes,  in  the  first  instance,  proportionate  payments  to 
all  the  other  creditors  who  stand  in  pari  jure.  The  case  of  Shepherd  v.  Kent  decides 
that  the  Court,  where  it  has  to  administer  both  legal  and  equitable  assets,  and  a 
creditor  has  taken  part  of  his  debt  out  of  the  legal  assets,  will  not  allow  him  to  receive 
any  part  of  the  equitable  assets  until  he  has  brought  into  hotch-pot  what  he  has 
received  out  of  the  legal  assets. 

[66]  Mr.  Wright,  for  one  of  the  creditors  who  had  been  paid  in  part,  said  that  an 
executor  might,  if  he  pleased,  prefer  a  creditor  and  pay  the  whole  of  his  debt,  leaving 
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the  other  creditors  wholly  unpaid  ;  and,  consequently,  that  the  creditors  who  had 
received  part  of  their  debts  were  entitled  to  be  paid  the  remainder,  without  regard  to 
what  they  had  received.     Malthy  v.  Riissell ;  Langton  v.  Higgs  [ante,  vol.  5,  p.  228). 

Mr.  Jacob  and  Mr.  Wilbraham,  for  the  Defendants. 

Thk  Vice-Chancellor  [Sir  L.  Shadwell].  The  executors  are  not  entitled  to  be 
allowed  the  payments  made  since  the  decree  :  the  utmost  that  they  are  entitled  to  is 
to  stand  in  the  place  of  the  creditors  with  respect  to  those  payments. 

I  cannot  but  think  that  Mr.  Bethell  has  pointed  out  the  ground  on  which  the  other 
question  ought  to  be  decided,  namely,  that  when  a  creditor  goes  into  the  Master's 
office  to  establish  his  debt,  he  must  shew  what  was  the  amount  due  at  the  testator's 
death  and  what  he  has  received  since  :  and,  as  it  is  one  of  the  leading  maxims  of  this 
Court  that  equality  is  equity,  the  creditors  who  have  been  paid  in  part  ought  not  to 
receive  any  further  part  either  of  the  legal  or  of  the  equitable  assets  until  the  other 
creditors  have  been  paid  the  same  proportion  of  their  debts.     (See  the  preceding  case.) 


[67]    Brazier  v.  Hudson.    May  30,  1836. 

[S.  C.  5  L.  J.  Ch.  (N.  S.)  296.     Approved,  In  re  Dallas  [1904],  2  Ch.  409.] 

£xecutor.     Probate. 

If  an  executor  does  an  act  and  dies  without  proving  the  will,  the  act  will  be  valid  if 
the  will  is  ultimately  proved. 

A  term  for  years  was  vested  in  one  Hodgson.  He  died,  having  appointed  his 
wife  his  executrix.  She  assigned  the  term  to  Baxter,  and  died  without  proving  her 
husband's  will.  After  her  death  letters  of  administration,  limited  as  to  the  term, 
were  taken  out  to  Hodgson. 

On  the  hearing  of  an  exception  to  the  Master's  report  as  to  the  title  to  the  estate, 
one  question  was  whether  the  administrator  was  the  proper  person  to  assign  the  term 
to  a  trustee  for  the  purchaser. 

Mr.  Jacob  and  Mr.  T.  H.  Hall,  in  support  of  the  exception.  An  executor  derives 
his  title  under  the  will,  and  not  from  the  Ecclesiastical  Court ;  and,  if  he  acts,  he 
becomes  complete  executor,  although  he  does  not  prove  the  will.  Although  the 
probate  is  the  only  legal  evidence  that  he  is  executor,  yet  he  need  not  prove  in  order 
to  give  validity  to  his  acts.  The  assignment  to  Baxter  is  valid  ;  but  no  legal  evidence 
of  it  can  be  given  so  long  as  the  will  remains  unproved.  When  the  probate  is 
granted,  the  assignment  will  not  only  be  good,  but  capable  of  being  proved ;  and, 
consequently,  an  assignment  by  the  administrator  will  be  void.  1  Williams  on 
Executors,  160.     JVankford  v.  Wankford  (1  Salk.  299  ;  see  308). 

[68]  Mr.  Knight  and  Mr.  Coote,  in  support  of  the  report.  If  an  executor  does 
an  act  and  afterwards  proves  the  will,  it  is  considered  as  his  act  from  the  beginning ; 
but  if  he  dies  without  proving  the  will,  a  subsequent  recognition  of  the  will  by  the 
Ecclesiastical  Court  cannot  be  an  affirmance  of  the  act ;  for  that  Court  never 
constituted  him  the  personal  representative  of  the  testator.  In  this  case,  therefore,  the 
term  remained  part  of  the  assets  of  Hodgson,  and  administration  of  his  goods  was 
properly  granted. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  Lord  Holt,  in  his  judgment  in  Wank- 
ford V.  Wankford,  says  that  an  act  done  by  an  executor  is  valid,  provided  the  will  is 
ultimately  proved,  although  the  executor  who  did  the  act  died  without  proving  the 
will.  And  I  cannot  but  think  that  the  convenience  of  mankind  requires  that  all 
the  acts  of  an  executor  that  would  be  valid  if  probate  had  been  taken  should  be 
considered  as  valid  if  the  will  is  ever  afterwards  proved.  The  consequence  is  that 
upon  letters  of  administration  to  Hodgson,  with  his  will  annexed,  being  taken  out, 
the  assignment  to  Baxter  will  be  established. 

Exception  allowed. 


28  TUFNELL   V.    CONSTABLE  8  SIM.  69. 

[69]    TuFNELL  V.  Constable.    May  5,  1836. 

Volunteer.     Debtor  and  Creditor.     Release. 

A.  bequeathed  to  B.  £700,  part  of  £1200  which  B.  owed  him  on  bond.  A.  afterwards 
revoked  the  bequest,  but  made  an  indorsement  on  the  bond,  by  which  he  forgave 
B.  the  £700.  A.'s  executors  brought  an  action  against  B.  for  the  £1200.  B.  filed 
a  bill  to  restrain  the  action,  offering  to  pay  to  the  executors  the  balance  of  £500. 
The  Court  refused  the  injunction,  because  B.  had  given  no  consideration  for  the 
indorsement  on  the  bond. 

The  Plaintiff,  the  Rev.  W.  Tufnell,  having  borrowed  of  James  Robinson,  first, 
£500,  and,  afterwards,  £1200,  gave  to  Robinson  his  promissory  note  for  the  former 
sum,  and  his  bond  for  the  latter.  Some  years  afterwards  Robinson  made  his  will,  by 
which  he  gave  to  the  Plaintiff  £700,  "being  part  of  the  £1700  which  he  owes  me  ; 
my  intention  being  to  forgive  him  £700  in  part  of  the  said  debt  of  £1700  :  and  I 
direct  that  he  shall  account  for  and  pay  to  my  executors  the  remaining  sum  of 
£1000."  The  testator,  by  a  codicil,  revoked  the  legacy  of  £700,  which  he  had,  by 
his  will,  bequeathed  to  the  Plaintiff,  and  declared  such  bequest  to  be  null  and  void. 
On  the  7th  of  June  1832  (which  was  the  day  of  the  date  of  the  codicil)  the  testator 
signed  the  following  indorsement  on  the  bond  :  "  I  do  this  day  forgive  the  Rev.  W. 
Tufnell  the  sum  of  £700,  part  of  the  within-named  sum  of  £1200,  for  which  he  is 
indebted  to  me ;  and  I  hereby  acquit  him  of  this  bond  upon  the  payment  of  the  sum 
of  £500,  with  interest  upon  the  whole  till  the  same  be  paid  off.  In  consequence  of 
this  gift  I  have  revoked,  by  my  codicil  of  this  date,  a  former  bequest  to  the  amount 
of  the  said  sum  of  £700."  On  the  27th  of  August  1832  the  testator  made  another 
will,  in  which  he  did  not  even  name  the  Plaintiff;  and,  on  the  Hth  of  September 
following,  he  died.  In  June  1835,  after  a  litigation  in  the  Ecclesiastical  Court 
between  George  Tufnell,  the  executor  named  in  the  first  will,  and  the  Defendants,  the 
executors  named  in  the  second,  the  latter  will  was  admitted  to  probate.  In  February 
1836  [70]  the  Defendants  brought  an  action  in  the  Court  of  Common  Pleas  against 
the  Plaintiff  for  the  recovery  of  the  £500  and  £1200;  whereupon  the  bill  was  filed 
praying  for  a  declaration  that  the  testator,  by  the  indorsement  on  the  bond,  forgave 
and  acquitted  the  Plaintifl",  and  relinquished  and  annulled  all  claim  against  him  to 
and  in  respect  of  the  £700  ;  and  that  the  Plaintiff  might  be  declared  to  be  responsible 
to  the  Defendants  for  £1000  principal  money  only,  and  for  interest  on  the  £1700 
down  to  the  testator's  death,  and  on  the  £1000  since  that  time;  and  that  the 
Defendants  might  be  restrained  from  further  proceeding  in  their  action,  the  Plaintiff 
being  willing  that  they  should  receive  the  amount  of  such  principal  and  interest  out 
of  a  sum  which  he  had  paid  into  Court  in  the  action. 

Mr.  Knight  and  Mr.  Jeremy,  for  the  Plaintiff,  now  moved  for  the  injunction. 
They  cited  Eden  v.  Smyth  (5  Ves.  341)  and  Norton  v.  Wood  (1  Russ.  &  Myl.  178). 

Mr.  Jacob  and  Mr.  James  Russell,  for  the  Defendants. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  the  Plaintiff  gave  no  considera- 
tion for  the  alleged  release,  and  that,  as  he  was  a  volunteer,  he  had  no  right  to  come 
into  equity  for  relief. 

Motion  refused,  with  costs. 

[71]    The  Attorney-General  v.  The  Corporation  of  Newark.(1) 

May  24,  1836. 

Vendor  and  Purchaser.     Costs. 

Where  an  estate  has  been  sold  under  a  decree,  and  the  Master  reports  against  the 
title,  the  purchaser  is  entitled  to  be  paid,  out  of  the  fund  in  the  cause,  his  costs  of 
and  consequent  upon  his  becoming  purchaser,  and  of  investigating  the  title. 

(1)  Ex  relatione. 


8  SIM.  72.  BARNETT   V.    GRAFTON  29 

By  the  decree  in  this  cause,  a  sale  before  the  Master  had  been  directed,  and  upon 
the  application  of  the  purchaser  it  was  referred  to  the  Master  to  inquire  whether  a 
good  title  could  be  made.     The  Master  reported  in  the  negative. 

Mr.  Jacob,  for  the  purchaser,  moved  that  he  might  be  discharged  from  the 
purchase,  and  that  his  costs,  charges  and  expenses  might  be  paid  out  of  the  fund  in 
Court. 

The  Solicitor-General,  cantnl. 

The  Yice-Chancellor  considered  that  the  purchaser  was  entitled  to  be  paid  the 
costs  of  the  orders  for  confirming  him  as  purchaser  of  the  reference  and  of  the 
application,  and  the  expense  of  investigating  the  title. 

The  order  was  for  payment  out  of  the  fund  of  the  purchaser's  costs  of  and  conse- 
quent upon  his  having  become  purchaser,  and  also  of  the  application,  and  his  reasonable 
charges  and  expenses  of  investigating  the  title. 

[72]     Barnett  v.  Grafton.     June  1,  1836. 

Amendment.     Practice. 

After  a  plea  allowed  and  replied  to,  the  Plaintiff  moved  to  withdraw  the  replication 

and  amend  the  bill,  with  a  view  to  vary  the  case  originally  made. 
Motion  refused. 

The  Defendant,  Welch,  put  in  a  negative  plea,  which  was  allowed  by  the  Master 
of  the  Rolls  on  the  24th  of  March  last.  The  Plaintiff  then  replied  to  it.  The  other 
Defendants  put  in  answers ;  the  last  of  which  was  filed  on  the  31st  of  March,  and  an 
office  copy  of  it  was  obtained  on  the  4th  of  April. 

The  Plaintiff  now  moved  (by  way  of  appeal  from  a  decision  of  one  of  the  Masters) 
for  leave  to  withdraw  the  replication  and  amend  the  bill.  The  motion  was  supported 
by  an  affidavit  made  in  compliance  with  the  15th  of  Lord  Lyndhurst's  Orders. 

Mr.  Knight  and  Mr.  Webster,  for  the  Plaintiff",  said  that  the  amendments  had 
become  necessary  in  consequence  of  matter  disclosed  in  the  answers ;  that  it  was 
always  in  the  discretion  of  the  Court,  after  plea  pleaded,  to  allow  the  bill  to  be 
amended  ;  and  that,  in  Carleton  v.  L'Estrange  (Turn.  &  Russ.  23),  Lord  Eldon  decided 
that  the  Court  might  interpose  to  regulate  the  record  in  order  that  it  might  stand 
right. 

Mr.  Jacob,  Mr.  Piggott  and  Mr.  Greene  appeared  for  the  Defendants. 

But  The  Vice-Chancellor  [Sir  L.  Shadwell],  without  hearing  them,  said  :  I 
cannot  interfere  with  the  order  of  the  Master  of  the  Rolls  allowing  the  plea. 

[73]  If,  at  the  time  when  the  plea  was  allowed,  you  had  applied  to  his  Lordship, 
he  might  perhaps  have  permitted  you  to  amend.  The  plea  having  been  allowed,  the 
bill  would  have  been  out  of  Court  unless  the  Plaintift"  had  taken  issue  on  the  matter 
of  fact  by  replying  to  the  plea :  and  as  it  appears  from  the  affidavit  that  the  proposed 
amendments,  if  they  were  introduced  into  the  bill,  would  vary  the  case  made  against 
the  Defendant  Welch,  I  have  no  power  to  make  the  order.(l) 


[73]     Martins  v.  Gardiner.    June  1,  1836. 
Will.     Revocation. 

Testator  directed  his  executors  to  pay  an  annuity  to  his  sister  ,  the  wife  of 

Francis  Betley,  or  to  such  persons  as  the  said  Elizabeth  Betley  should  appoint,  to 
the  intent  that  the  same  might  be  for  the  separate  use  of  the  said  E.  Betley,  and 
the  receipt  of  the  said  to  be  a  sufficient  discharge. 

The  testator,  after  executing  his  will,  drew  his  pen  through  his  sister's  name  in  those 
places  where  blanks  are  left.     Held  that  the  bequest  was  not  revoked. 

(1)  See  Taylor  v.  Shaw,  2  Sim.  &  Stu.  12. 
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The  testator  in  this  cause,  by  his  will,  directed  his  executors  to  set  apart  a  fund 
sufficient  to  produce  the  annual  sum  of  £10,  and  to  pay  that  sum  into  the  proper 
hands  of  his  sister  ,  the  wife  of  Francis  Betley  of  Yarmouth  in  the  county 

of  Norfolk,  butcher,  for  her  life,  or  into  the  hands  of  such  persons  as  the  said 
Elizabeth  Betlev  should  appoint,  to  the  intent  that  the  same  might  be  for  the  separate 
use  of  the  said  Elizabeth  Betley ;  and  he  directed  that  the  receipt  of  the  said 
should  be  a  sufficient  discharge  for  the  annuity :  and  he  also  directed  his  executors 
to  divide  the  residue  of  his  estate  equally  amongst  his  brother,  W.  Gardiner  and  his 
sisters,  Sarah  Gardiner  and  ,  the  wife  of  the  said  Francis  Betley. 

In  those  places  in  which  blanks  are  left  the  name  of  Elizabeth  Betley  (whose  right 
name  was  Bateley)  [74]  was  written  :  but  the  testator  afterwards  drew  his  pen  through 
the  name.     The  question  was  whether  the  bequests  to  her  were  revoked. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that,  as  the  description  and,  in  some 
places,  the  name  of  Elizabeth  Betley  remained  uncancelled,  the  Court  would  not  be 
warranted  in  holding  that  the  bequests  to  her  were  revoked. 

Mr.  Turner,  for  the  Plaintiff. 

Mr.  Jacob  and  Mr.  Wright,  for  the  Defendant. 

[74]     MuRRELL  ».  Clapham.     June  2,  1836. 
Next  Friend. 

The  next  friend  of  the  infant  Plaintiff  was  insolvent,  and  had  been  indemnified  from 
the  costs  of  the  suit ;  and  for  those  reasons  the  Defendant  moved  that  the  proceed- 
ings in  the  suit  might  be  stayed  until  the  next  friend  was  changed  or  had  given 
security  for  costs. 

Motion  refused. 

Motion  by  the  Defendants  that  the  proceedings  in  the  suit  might  be  stayed  until 
the  next  friend  of  the  Plaintiff  (who  was  an  infant)  was  changed,  or  had  given  security 
tor  the  costs  of  the  suit. 

The  motion  was  supported  by  an  affidavit  stating  that  the  next  friend  was  insolvent, 
and  that  he  had  refused  to  act  as  next  friend  until  he  had  been  indemnified  from  the 
costs  of  the  suit  by  some  person  whose  name  was  not  disclosed,  and  that  he  had 
declared  that  he  did  not  consider  himself  responsible  for  the  costs. 

Mr.  Knight,  in  support  of  the  motion. 

Mr.  O.  Anderdon,  contrh,  said  that,  in  an  infant's  suit,  the  poverty  of  the  next 
friend  was  no  reason  for  staying  the  proceedings  in  the  suit  or  for  appointing  a  new 
next  friend.  Dacenport  v.  Davenport  (1  Sim.  &  Stu.  101);  Fellows  v.  Barrett  (1 
Keen,  119). 

[75]  Mr.  Knight,  in  reply.  In  Fellmvs  v.  Barrett,  the  next  friend  was  the  mother 
of  the  infant,  and,  therefore,  she  was  justified  in  taking  up  the  case  of  the  infant ;  but, 
in  this  case,  there  is  no  connexion  between  the  infant  and  his  next  friend.  Poverty 
does  not  prevent  a  party  from  suing  in  his  own  right ;  but  it  is  different  where  he 
comes  forward  as  the  next  friend  of  an  infant :  as  appears  by  the  cases  referred  to  in 
the  note  to  Davenimi  v.  Davenport.  The  next  friend  in  this  case  is  not,  really  and  in 
substance,  the  next  friend  of  the  infant.  If  he  is  indemnified  from  the  costs,  he  has 
not  the  usual  motive  to  see  that  the  suit  is  properly  conducted.  The  contract 
between  him  and  the  undisclosed  person  will  not  enable  the  Defendants  to  proceed 
against  that  person  for  the  costs. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  This  case  is  very  like  Fellows  v.  Barrett ; 
and  I  rather  think  that  in  that  case  the  Master  of  the  Rolls  did  not  consider  himself 
authorized  to  compel  the  next  friend  to  give  security  for  costs. 

The  Court  rather  encourages  persons  to  institute  suits  on  behalf  of  infants ;  and 
it  has  this  security  against  such  suits  being  prosecuted  for  the  mere  purpose  of 
harassing  the  Defendants :  it  may  refer  it  to  the  Master  to  inquire  whether  the  suit 
is  for  the  infant's  benefit. 

I  rather  think  that  I  have  no  authority  to  grant  this  application. 

Motion  refused,  without  costs. 
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[76]     Lautour  v.  Holcombe.     Jun^  3,  1836. 

pPor  subsequent  proceedings,  see  S.  C.  11  Sim.  71.] 

Bankrupt.     Fraud.     Demurrer. 

The  assignees  of  a  bankrupt  ha%nng  sold  his  estate  whilst  he  was  proceeding  to  get 
his  commission  superseded,  he  filed  a  bill  against  them  and  the  purchaser  and  their 
respective  solicitors,  charging  them  with  fraud  and  collusion  in  the  sale,  and 
alleging  that  he  had  settled  with  all  his  creditors  and  that  they  had  consented  to 
the  commission  being  superseded.     A  demurrer  to  the  bill  was  overruled. 

By  an  indenture,  dated  the  18th  of  August  1829,  the  PlaintiflT  granted  to  the 
Defendant  Holcombe  a  redeemable  annuity  of  £350,  and,  for  further  securing  it, 
demised  a  freehold  estate  of  which  he  was  seised  in  fee  to  a  trustee  for  99  years.  In 
May  1830  the  Plaintiff  became  bankrupt.  Towards  the  latter  part  of  that  year  the 
Plaintiff  commenced  a  negotiation  with  several  of  his  creditors,  for  the  purpose  of 
superseding  the  commission.  The  first,  second  and  third  meetings,  and  an  adjourned 
meeting  under  the  commission,  took  place  prior  to  June  1831.  At  those  meetings 
fifty-six  creditors  proved  debts  amounting  to  £19,000;  and  in  November  1831  fifty- 
two  of  those  creditors,  whose  debts  amounted  to  £16,000,  had  signed  their  consent  to 
the  commission  being  superseded  ;  but  Holcombe  never  came  in  under  the  commission. 

On  the  25th  of  June  1831  Holcombe's  solicitors,  pursuant,  as  it  was  alleged  to 
some  previous  collusion  or  understanding  between  them  and  the  solicitors  of  the 
assignees,  wrote  to  the  latter,  offering,  on  Holcombe's  behalf,  to  give  £400  for  the 
estate  on  which  the  annuity  was  secured.  The  solicitors  of  the  assignees  replied  that 
if  Holcombe  would  increase  his  offer  to  £500,  they  would  call  a  meeting  of  the 
creditors  and  recommend  them  to  accept  it.  Holcombe's  solicitors  then  wrote  another 
letter  offering  £450  for  the  estate  :  and  on  the  20th  of  July  the  solicitors  of  the 
assignees  replied  that  they  accepted  the  offer  subject  to  confirmation.  On  the  26th  the 
assignees  advertised  for  a  meeting  of  the  creditors  to  be  held  on  the  4th  of  August, 
for  the  pur-[77]-pose  of  assenting  to  or  dissenting  from  their  accepting  the  offer.  Out 
of  fifty-six  creditors  who  had  proved  under  the  commission,  ten  only  (whose  debts  did 
not  amount  to  £5000)  attended  the  meeting,  and  six  of  those  ten  had,  previously, 
signed  a  consent  to  the  commission  being  superseded  :  and  eight  or  nine  of  the  creditors 
present  signed  a  resolution  for  accepting  the  offer.  On  the  5th  of  August  the 
solicitors  of  the  assignees  wrote  to  Holcombe's  solicitors  as  follows : — "  As  less  than 
one-third  in  value  of  the  creditors  attended  the  meeting  yesterday,  it  became  a 
question  both  for  vendors  and  purchasers  whether  further  authority  is  necessary. 
When  you  come  this  way,  favour  us  with  a  call.  P.S. — Colonel  Lautour  is  actively 
negotiating  for  a  supersedeas,  and,  if  he  succeed,  we  suppose  he  will  never  confirm  the  sale  to 
Mr.  Holcombe." 

On  the  12th  of  November  1831  the  Plaintiff  presented  a  petition  to  the  Lord 
Chancellor,  praying  that  his  commission  might  be  superseded ;  and  the  assignees  and 
all  the  other  creditors  who  had  proved  (except  four)  signed  the  requisition  to  the 
Chancellor  for  the  supersedeas ;  and  a  certificate  from  the  commissioners,  stating  that 
they  had  done  so  and  that  there  were  no  unsatisfied  claims  outstanding  on  the  pro- 
ceedings, was  annexed  to  the  petition.  On  the  9th  of  December  1831  (before  which 
time  two  of  the  four  creditors  who  did  not  sign  the  requisition  had  been  paid  their 
debts)  the  petition  was  heard ;  and  his  Lordship  ordered,  "  with  the  view  of  super- 
seding the  said  commission  and  previously  to  such  supersedeas  issuing,"  that  the 
Plaintiff  should  indemnify  the  assignees  from  a  certain  power  of  attorney  and  against 
the  contract  (;/  ant/)  with  Holcombe,  and  that  the  indemnity  should  be  settled  by  the 
Master ;  and  that  the  Plaintiff  should  confirm  the  sale  [78]  of  his  furniture  made  by 
the  assignees,  and  pay  the  debts  due  to  the  two  unsatisfied  creditors,  and  the  costs 
of  the  assignees  and  messenger  under  the  commission,  and  all  the  costs  of  the 
application ;  and  that,  upon  the  commission  being  superseded,  the  Plaintiff's  estate 
should  be  transferred  to  him  by  the  assignees,  subject  to  the  contract  with  Holcombe,  if  it 
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cmld  be  enforced ;  and  his  Lordship  reserved  the  further  consideration  of  the  matters 
of  the  supersedeas,  with  liberty  for  the  parties  to  apply. 

On  the  20th  of  the  same  month  Holcombe  presented  a  petition  in  the  bankruptcy 
stating  the  before-mentioned  order  ;  that  the  contract  for  the  sale  of  the  estate  to  him 
had  been  approved  of  at  a  meeting  of  the  creditors ;  that,  if  the  estate  was  sold,  it 
would  not  produce  sufficient  to  pay  what  was  due  to  him  for  the  arrears  and  the 
repurchase  of  the  annuity  ;  that  the  Plaintiff  intended,  if  the  commission  sho^dd  be  superseded, 
to  refuse  to  perform  the  contract;  and  that  it  ought  not  to  be  superseded  unless  the 
Plaintiff  would  undertake  to  concur  in  carrying  the  contract  into  execution  ;  and  that 
he  had  abstained  from  proving  under  the  commission  on  the  faith  of  the  contract ;  and 
praying  that  the  order  of  the  9th  of  December  might  be  discharged  and  that  the 
commission  might  not  be  superseded.  Holcombe,  however,  never  brought  his  petition 
to  a  hearing. 

On  the  18th  of  January  1832  (at  which  time  the  reference  to  the  Master  as  to  the 
indemnity  was  pending,  and  all  the  creditors  who  had  proved  had  either  consented  to 
the  supersedeas,  or  had  appeared  on  the  hearing  of  the  petition  and  been  parties  to  the 
order  made  thereon)  Holcombe  filed  a  bill  in  the  E.xchequer  [79]  against  the  assignees, 
without  making  the  PlaintiiT  a  party  for  a  specific  performance  of  the  alleged  contract 
for  the  sale  of  the  estate,  and  to  restrain  the  assignees  from  taking  any  step  with 
a  view  to  the  sujjersedeas.  Although  the  assignees  need  not  have  answered  the  bill 
before  the  20th  of  March,  they,  in  collusion,  as  it  was  alleged,  with  Holcombe,  and  in 
order  to  promote  his  fraudulent  purposes,  and  without  any  notice  to  or  communication 
with  the  Plaintiff'  or  his  solicitor,  filed  their  answer  on  the  8th  of  February  ;  but  did 
not  claim  the  benefit  of  the  Statute  of  Frauds  or  make  any  other  objection  to  the 
performance  of  the  contract. 

The  cause  was  heard  on  the  2d  of  June  1832  ;  and  no  opposition  being  made  on 
the  part  of  the  assignees,  a  specific  performance  was  decreed ;  and  on  the  5th  of  July 
the  assignees  conveyed  the  estate  to  Holcombe. 

In  September  1833  the  bill  in  this  cause  was  filed  against  Holcombe  and  his 
solicitors  (one  of  whom  was  also  the  trustee  of  the  term  for  securing  the  annuity)  and 
the  assignees  and  their  solicitors  ;  and,  after  stating  as  above,  it  alleged  that  the 
contract  for  the  sale  of  the  Plaintiff's  estate  was  entered  into  after  it  was  known,  to 
all  the  parties  thereto,  that  the  Plaintiff  was  negotiating  for  and  about  to  obtain  the 
consent  of  his  creditors  to  a  supersedeas  of  the  commission,  and  after  it  was  also  known 
that  it  was  unnecessary  to  sell  any  further  part  of  his  property  ;  that  the  contract 
was  entered  into  by  fraud  and  collusion  between  Holcombe  and  his  solicitors  and  the 
assignees  and  their  solicitors ;  that  the  suit  and  decree  in  the  Exchequer  were 
instituted  and  obtained  by  fraud  and  collusion  between  the  same  parties,  in  conse- 
quence of  the  doubts  entertained  as  to  the  validity  of  the  contract,  and  after  all  the 
creditors  who  had  then  proved  [80]  had  consented  to  the  commission  being  super- 
seded, and  the  Plaintiff  had  become  the  only  person  interested  in  his  estate  ;  that  all 
the  crediton'S  who,  up  to  the  time  of  fling  the  present  bill,  had  proved  debts  against  the 
Plaintiff's  estate  had  been  satisfied  or  arranged  with  and  had  either  signed  the  requisition  for, 
or  had  appeared  by  counsel,  and  consented  to  a  supersedeas  of  the  commission ;  that  the  pro- 
perty comprised  in  the  contract  was  worth  £8000  at  the  least ;  that,  after  the  order  of 
the  9th  of  December  1831,  it  was  not  competent  to  the  assignees  to  dispose  of  any 
part  of  the  Plaintiff's  property  ;  that,  except  as  a  party  to  the  contract,  Holcombe  had 
no  interest  in  or  under  the  commission,  and  had  no  right  to  interpose  to  prevent 
its  being  superseded;  that,  when  the  order  of  the  9th  of  Dec.  1831  was  made, 
Holcombe  attempted  to  be  heard  by  his  counsel  in  opposition  thereto,  but,  by  reason 
of  his  not  having  come  in  and  proved  any  debt  under  the  commission,  the  Lord 
Chancellor  refused  to  hear  him. 

The  bill  prayed  that  it  might  be  declared  that  the  £450  was  a  grossly  inadequate 
price  for  the  estate,  and  that  the  contract  was  entered  into  by  fraud  and  collusion 
between  the  Defendants,  and  that  the  decree  in  the  Exchequer  was  obtained  in  like 
manner,  and  that,  upon  Holcombe  being  paid  what  was  due  for  the  arrears  and 
repurchase  of  the  annuity,  the  trustee  of  the  term  might  be  decreed  to  reassign  the 
premises  comprised  therein  to  the  Plaintiff ;  and  that  the  letters  and  resolution  which 
were  alleged  to  constitute  the  contract  for  the  sale  of  the  estate,  and  the  deeds  by 
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which  the  assignees  had  conveyed  the  estate  to  Holcorabe,  might  be  delivered  up  to 
the  Plaintiff  to  be  cancelled,  and  that  the  estate  might  be  reconveyed  to  him. 

[81]  Holcombe  and  his  solicitors  demurred  for  want  of  equity. 

Mr.  Knight  and  Mr.  James  Russell,  in  support  of  the  demurrer.  There  is  no 
instance  in  which  an  uncertificated  bankrupt  has  been  allowed  to  sue  in  this  Court, 
and  interfere  with  the  administration  of  his  estate.  The  Court  of  Bankruptcy  has 
complete  jurisdiction  over  all  the  dealings  by  the  assignees  with  the  bankrupt's  pro- 
perty ;  and,  if  they  act  improperly,  that  Court  will  remove  them  and  order  new 
assignees  to  be  chosen.  As  there  is  a  subsisting  commission  in  this  case,  if  the  cause 
proceeds  to  a  hearing  and  the  Defendants  succeed  in  dismissing  the  bill,  a  new  bill 
may  be  filed  against  them  by  a  creditor.  [The  Vice-Chancellor.  The  bill  alleges 
that  all  the  creditors  have  been  satisfied.]  Although  it  is  stated  that  the  Plaintiff 
has  settled  with  all  the  creditors  who  have  proved  under  the  commission,  yet  there  is 
no  allegation  that  there  are  not  other  creditors  who  may  come  in  and  prove.  In 
Hammond  v.  Atticood  {\)  the  commission  was  alleged  to  be  invalid.  That  allegation 
was  as  good  as  any  that  is  found  here ;  and  yet  it  was  considered  not  to  be 
sufficient  to  sustain  the  bill.  The  principle  upon  which  that  case  was  decided  applies 
to  this. 

Sir  W.  Home  and  Mr.  Koe,  in  support  of  the  bill.  Before  the  negotiation  for  the 
sale  of  the  estate  took  place,  fifty-six  of  the  creditors  had  proved  debts  amounting  to 
£19,000  ;  and  fifty-two  of  those  fifty-six,  whose  debts  amounted  to  £16,000,  had  con- 
sented to  the  com-[82]-mission  being  superseded.  The  assignees  also  consented  (2) 
and  signed  the  requisition  for  the  supersedeas.  This  negotiation,  carried  on  without 
the  knowledge  of  the  bankrupt,  after  what  had  taken  place,  was  a  gross  fraud  on  him. 
Ten  only  of  the  creditors  (which  was  not  a  third  of  those  that  had  proved)  attended 
the  meeting  held  on  the  4th  of  August ;  and  six  of  those  ten  had  consented  to  the 
commission  being  superseded.  On  the  following  day  the  solicitors  of  the  assignees 
wrote  a  letter  to  Holcombe's  solicitors,  in  which  there  was  the  following  postscript : 
"  Colonel  Lautour  is  actively  negotiating  for  a  supersedeas,  and,  if  he  succeed,  we 
suppose  he  will  never  confirm  the  sale  to  Mr.  Holcombe."  This  was  a  letter  written 
by  the  solicitors  to  the  assignees,  whose  duty  it  was  to  protect  the  bankrupt's  interest. 
In  November  1831  the  Plaintiff  presented  a  petition  for  a  supersedeas,  which  was 
accompanied  by  a  certificate  from  the  commissioners,  by  which  it  appeared  that  the 
assignees  and  all  the  other  creditors,  except  four,  had  signed  the  requisition  to  the 
Lord  Chancellor.  On  the  9th  of  December  1831  (before  which  time  two  of  the  four 
creditors  had  been  paid)  the  petition  was  heard  ;  and  the  two  remaining  creditors 
appeared  by  their  counsel  on  the  hearing  of  the  petition.  The  language  of  the  order 
made  on  that  occasion  shews,  most  clearly,  that  the  Lord  Chancellor  considered  that 
the  Plaintiff  would  be  entitled  to  have  the  commission  superseded  on  his  giving  the 
indemnity  and  doing  the  other  acts  therein  prescribed.  It  was  merely  preliminary 
to  the  issuing  of  the  supersedea,^ :  and  was  tantamount  to  an  injunction  restraining  the 
assignees  from  proceeding  to  [83]  carry  the  contract  into  effect.  The  direction,  that 
the  Plaintiff  should  give  an  indemnity  to  the  assignees,  was  equivalent  to  a  declara- 
tion that  he  was  to  be  considered  no  longer  as  a  bankrupt,  but,  for  the  future,  as  a 
solvent  man,  who  had  rights  to  defend  and  preserve  ;  and  on  the  commission  being 
superseded,  the  assignees  were  ordered  to  transfer  the  estate  to  him,  subject  to  the 
contract  with  Holcombe,  if  it  could  be  carried  into  effect.  Holcombe  then  presented 
a  petition  alleging  that  the  Plaintiff  intended  if  the  commission  should  be  superseded 
to  refuse  to  perform  the  contract,  and  insisting  that  it  ought  not  to  be  superseded, 
unless  he  would  concur  in  canying  the  contract  into  execution.  Holcombe,  however, 
abandoned  his  petition.  After  the  order  of  the  9th  of  December  had  been  pro- 
nounced, it  was  the  duty  of  the  assignees  to  insist  that  the  Plaintiff  should  be  made 
a  party  to  any  bill  that  might  be  filed  against  them.     They,  however,  by  a  manifest 

(1)  3  Madd.  158.  See  Kaye  v.  Fosbrooke,  ante,  p.  28,  and  the  cases  there  cited  in 
support  of  the  demurrer. 

(2)  It  appeared  on  referring  to  the  proceedings  in  the  bankruptcy,  but  it  was  not 
so  stated  in  the  bill,  that  two  of  the  assignees  signed  the  consent  in  March,  and  another 
in  September  1831. 
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collusion  with  Holcorabe,  permitted  him  to  file  a  bill  against  them  for  a  specific 
performance  of  the  contract,  without  making  the  Plaintiff  a  party  to  it.  They  put  in 
their  answer  without  any  communication  with  the  Plaintiff,  and  as  they  made  no 
defence,  Holcombe  obtained  a  decree  for  a  specific  performance. 

The  Vice-Chancellor  [Sir  L.  Shadwelll  The  bill  represents  that  all  the 
creditors  who  have  proved  debts  against  the  Plaintiff's  estate  under  the  commission 
have  been  satisfied  or  arranged  with,  and  have  either  signed  the  requisition  for  the 
supersedeas,  or  have  consented  to  its  issuing.  Then  all  the  creditors  having  been 
settled  with,  and  the  commission  not  being  superseded,  it  does  not  appear  to  me  that 
it  is  possible  for  the  Plaintiff,  by  petition  to  the  Court  of  Review,  to  get  relief.  Where 
the  bankrupt  is  the  only  person  interested  [84]  in  the  property,  can  that  Court  order 
a  person  who  has  not  come  in  under  the  commission  to  give  up  and  reconvey  an 
estate  which  he  has  purchased  ?  What  original  jurisdiction  has  the  Court  of  Bank- 
ruptcy to  interfere  with  a  person  who  has  never  submitted  to  the  commission  1  It 
is  clearly  stated  that  all  the  creditors  have  been  settled  with,  and  have  consented 
to  the  commission  being  superseded,  and  therefore  there  is  no  person  interested 
except  the  bankrupt ;  and  the  Court  of  Bankruptcy  has  no  jurisdiction  over  Mr. 
Holcombe. 

The  bill  represents  a  case  of  gross  and  abominable  fraud  ;  for  it  is  a  case  in  which 
a  Court  of  Equity  has  been  made  an  instrument  of  the  fraud  that  has  been  perpe- 
trated. The  Plaintiff  alleges  that  none  of  the  creditors  who  have  proved  have  any 
interest  in  the  subject :  and  he  files  his  bill  in  order  to  be  i-elieved  against  the  fraud. 
It  has  been  said  that  the  Plaintiff'  may  have  relief  in  bankruptcy.  But  that  is  not  the 
case  ;  for  that  jurisdiction  has  no  power  over  Holcombe  or  any  of  the  other  persons 
who  are  named  as  Defendants  on  this  record,  except  the  assignees,  as  those  other 
persons  have  not  submitted  to  the  commission. 

Demurrer  overruled. 


[85]     Hughes  v.  Wynne.    J%me  9,  1836. 

[S.  C.  affirmed,  1  Jur.  720.] 

Vendm  and  Purchaser. 

Where  title-deeds  are  in  the  hands  of  persons  residing  in  different  parts  of  the  country, 
the  vendor  must  bear  the  expense  of  the  purchaser  sending  a  clerk  to  compare  the 
abstract  with  the  deeds. 

Motion  by  the  purchaser  of  lots  six  and  seven  of  the  estates  sold  under  the  decree 
in  this  cause  for  liberty  to  pay  his  purchase-money  into  Court,  after  deducting  the 
amount  of  the  costs,  charges  and  expenses  incurred  by  him  in  procuring  the  abstract 
to  be  examined  with  some  of  the  title-deeds  which  were  in  the  hands  of  different 
persons  residing  in  distant  parts  of  the  country. 

The  purchaser's  solicitor  had  sent  one  of  his  clerks  to  those  persons,  for  the  purpose 
of  comparing  the  abstract  with  the  title-deeds  in  their  possession  ;  and  the  question 
was  whether  the  purchaser  was  entitled  to  be  allowed  the  costs  of  having  so  done. 

Mr.  Knight  and  Mr.  Bethell,  in  support  of  the  motion. 

Mr.  Wakefield  and  Mr.  Girdlestone,  jun.,  cmtrh. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  cannot  but  think,  in  the  absence  of 
any  decision  to  the  contrary,  that  the  vendor  must  be  at  the  expense  of  the  purchaser's 
solicitor  going  from  place  to  place  to  compare  the  abstract  with  the  deeds ;  and  that 
he  is  not  bound  to  send  the  abstract  to  an  agent  in  a  country  town  in  order  that  he 
may  compare  the  abstract  with  the  deeds. 
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[86]    Bainbridge  v.  Smith.    June  11,  1836. 

Power.     Appointnunt. 

A  power  was  required  to  be  exercised  by  a  writing  under  the  hand  and  seal  of  the 
donee,  attested  by  two  witnesses,  or  by  will  signed,  sealed  and  executed  in  the 
presence  of  and  attested  by  three  witnesses.  Held,  that  a  will  under  the  hand  and 
seal  of  the  donee,  but  attested  by  two  witnesses  only,  was  not  a  good  execution  of 
the  power. 

Power  was  given  to  the  testatrix  in  the  cause  to  dispose  of  a  freehold  estate,  hy 
any  uniting  under  her  hand  and  seal,  attested  by  two  or  more  witnesses,  or  by  her 
last  will  and  testament  in  writing,  to  be  by  her  signed,  sealed  and  executed  in  the 
presence  of  and  attested  by  three  or  more  witnesses.  She  professed  to  exercise  the 
power  by  her  will,  which  was  signed  and  sealed  by  her,  but  was  attested  by  two 
witnesses  only.     The  question  was  whether  the  power  was  well  exercised. 

The  Vice-Chancellor  said  that  the  donor  of  the  power  had  himself  drawn  the 
distinction  between  writings  that  were  testamentary  and  writings  that  were  not 
testamentary ;  and  had  required  the  former  to  be  attested  by  three  witnesses,  and  the 
latter  by  two  only ;  that  the  instrument  in  question  was  testamentary  in  its  nature, 
but  was  attested  by  two  witnesses  only,  and,  consequently,  that  it  was  not  a  good 
exercise  of  the  power. 

Mr.  Knight,  Mr.  Wigram,  Mr.  Jacob,  Mr.  Keene,  Mr.  Anderdon  and  Mr.  Bird 
appeared  for  the  different  parties. 


[87]    Spencer  D.  Spencer.    /««<' 25,  1836. 

[S.  C.  5  L.  J.  Ch.  (N.  S.)  310.     See  Peacocke  v.  Pares,  1838,  2  Keen,  701  ;  48  E.  R.  799  ; 
Reid  V.  Hoare,  1884,  26  Ch.  D.  367  ;  Domvile  v.  IVinningtm,  1884,  26  Ch.  D.  387.] 

Settlement.     Construction.     Portions. 

By  a  marriage  settlement  estates  were  limited  in  strict  settlement,  subject  to  a  term 
for  raising  £1.5,000  for  the  portions  of  all  the  children  of  the  marriage  {except  an 
eldest  or  only  son),  and  to  be  vested  and  paid  at  such  times  as  the  husband  should 
appoint,  and,  in  default  of  appointment,  to  vest  at  21,  but  not  to  be  paid  till  after 
the  husband's  death  :  provided  that  if  any  son  should  become  an  eldest  or  only  son 
before  the  time  appointed  for  payment  of  his  portion,  then  and  in  default  of  any 
such  appointment,  his  share  should  go  to  the  other  children.  There  was  issue  of 
the  marriage  two  .sons  and  three  daughters.  The  eldest  son  attained  21,  and, 
together  with  his  father,  suffered  a  recovery  of  the  estates  to  the  use  of  the  father 
for  life,  remainder  in  himself  in  fee.  After  all  the  younger  children  had  attained 
21,  the  eldest  son  died  intestate  and  without  issue,  whereupon  the  reversion  in  fee 
of  the  estates  descended  to  the  other  son.  Afterwards  the  father  appointed  the 
£1.5,000  amongst  that  son  and  the  three  daughters,  and  directed  that  the  shares 
should  vest  immediately,  but  should  not  be  paid  till  after  his  death.  The  second 
son  died  before  the  father.  Held,  that  the  share  of  the  £15,000  appointed  to 
him  did  not  go  over  to  his  sisters,  but  belonged  to  his  estate. 

By  indentures  of  the  4th  and  5th  of  February  1790  (being  the  settlement  on  the 
marriage  of  John  Spencer,  Esq.,  the  eldest  son  of  Lord  Charles  Spencer,  with  Lady 
Elizabeth,  the  second  daughter  of  George  Duke  of  Marlborough),  Lord  Charles 
Spencer  and  John  Spencer  conveyed  certain  manors,  &c.,  to  John  Archbishop  of 
Canterbury  and  Lord  Robert  Spencer  for  500  years,  to  commence  from  the  solemniza- 
tion of  the  marriage,  upon  the  trusts  after  mentioned,  and,  subject  thereto,  to  Lord 
Charles  Spencer  for  life,  with  remainder  to  John  Spencer  for  life,  with  remainders  to 
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the  first  and  other  sons  of  the  marriage  in  tail  male,  with  divers  remainders  over. 
The  trusts  of  the  term  were  declared  as  follows : — 

"  That  in  case  there  shall  be  any  child  or  children  of  the  body  of  the  said  John 
Spencer  on  the  body  of  the  said  Lady  Elizabeth  Spencer  begotten,  be  such  child  or 
children  a  son  or  sons,  or  a  daughter  or  daughters,  or  be  there  both  sons  and  daughters 
among  them,  then  that  they,  the  said  John  Lord  Archbishop  of  Canterbury  and  [88] 
Lord  Robert  Spencer,  do  and  shall,  after  the  decease  of  the  survivor  of  them,  the  said 
Lord  Charles  Spencer  and  John  Spencer,  or  during  the  lives  or  life  of  them  or  the 
longer  liver  of  them,  in  case  they  or  the  survivor  of  them  shall  so  direct,  levy  and 
raise  such  sum  and  sums  of  money  for  the  portion  or  portions  of  all  and  every  such 
child  and   children  as  aforesaid  (other   than  and  except  an  eldest  son  m-  only  son),  as 
hereinafter  is  and  are  mentioned  (that  is  to  say),  if  there  shall  be  but  one  such  child, 
not  being  an  eldest  or  only  son,  be  such  child  a  son  or  a  daughter,  the  full  sum  of 
£10,000  for  the  portion  of  such  one  child,  to  be  paid  to  him  or  her  at  such  age,  day 
or  time  as  the  said  John  Spencer,  by  any  deed  or  deeds,  instrument  or  instruments 
in    writing,    with    or   without    power    of    revocation,    to   be    by    him    sealed    and 
delivered  in  the  presence  of   and   attested    by  two  or   more  credible  witnesses,  or 
by  his  last  will   and  testament   in  writing,  &c.,  shall   direct   or   appoint,  and,  for 
want  of   such    direction   or   appointment,  to   be   paid    to  such  child,  being   a  son, 
at  his  age  of  21  years,  or  to  such  child,  being  a  daughter,  at  her  age  of  21  years, 
or  on  the  day  of  her  marriage,  which  shall  first  happen  after  the  decease  of  the 
survivor  of  them,  the  said  Lord  Charles  Spencer  and  John  Spencer,  or  during  the 
lives  or  life  of  the  longer  liver  of  them,  in  case  they,  the  said  Lord  Charles  Spencer 
and  John  Spencer  or  the  survivor  of  them,  shall,  by  any  such  deed  or  writing,  to  be 
sealed  and  delivered  by  them  or  him  and  attested  as  aforesaid,  signify  their  or  his 
consent  and  direction  for  that  purpose  :  and  in  case  there  shall  be  two  or  more  such 
children  {not  being  any  of  them  an  eldest  w  only  son),  be  such  children  sons  or  daughters, 
or  be  there  both  sons  and  daughters  among  them,  then  the  sum  of  £15,000  for  the 
portions  of  such  two  or  more  children,  to  go  and  be  paid  to,  or  shared  and  divided 
between  or  [89]  among  such  two  or  more  children,  in  such  parts,  shares  and  propor- 
tions, and  in  such  manner  and  form,  and  to  vest  and  become  transmissible,  and  to 
be  paid  and  payable  at  such  respective  ages,  days  or  times,  and  subject   to   such 
provisoes,  conditions  and  limitations  over  (such  limitations  over  to  be  for  the  benefit 
of  some  or  one  of  them  except  an  eldest  or  only  sou),  as  the  said  John  Spencer,  at 
any  time  or  times  during  his  life,  by  any  deed  or  deeds,  instrument  or  instruments 
in  writing,  with  or  without  power  or  revocation,  to  be  sealed  and  delivered  by  him 
in  the  presence  of  and  attested  by  two  or  more  credible  witnesses,  or  by  his  last  will 
and  testament,  &c.,  shall  limit,  direct  or  appoint ;  and,  in  default  of  any  such  direction, 
limitation  or  appointment,  then  the  said  sum  of  £15,000  to  go  and  be  equally  shared 
and  divided  between  or  among  all  such  children  (except  as  aforesaid)  in  equal  shares 
and  proportions,  the  share  or  shares  of  such  of  them  as  shall  be  a  son  or  sons  to  be 
paid  to  him  or  them  respectively  at  his  or  their  age  or  respective  ages  of  21  years, 
and  the  share  and  shares  of  such  of  the  said  children  as  shall  be  a  daughter  or  daughters 
to  be  paid  to  her  or  them  respectively  at  her  or  their  age  or  respective  ages  of  21  years, 
or  on  the  day  or  days  of  her  or  their  mariiage  or  respective  marriages,  which  shall 
first  happen  after  the  decease  of  the  survivor  of  them,  the  said  Lord  Charles  Spencer 
and  John  Spencer ;  but  it  is  hereby  declared  that  if,  in  case  of  such  default  of 
limitation,  direction  or  appointment  as  aforesaid,  it  shall  happen  that  any  such  child 
or  children,  being  a  son  or  sons,  shall  attain  his  or  their  age  or  respective  ages  of  21 
years,  or,  being  a  daughter  or  daughters,  shall  attain  her  or  their  said  age  or  respective 
ages  of  21  years,  or  shall  be  married  during  the  lives  of  the  said  Lord  Charles  Spencer 
and  John  Spencer,  or  in  the  lifetime  of  either  of  [90]  them,  then  and  from  thenceforth 
all  and  every  the  right  and  rights  of  such  son  and  sons  so  attaining  the  said  age  of  21 
years,  and  of  such  daughter  or  daughters  so  attaining  the  said  age  of  21  years  or 
marrying  as  aforesaid,  in  and  to  the  said  respective  portions,  shall  be  considered  as 
a  vested  interest  or  vested  interests  in  him,  her  or  them  respectively,  and  shall  be 
transmissible  to  his,   her  or   their   respective   executors   or  administrators,   yet  so, 
nevertheless,  as  that  the  payment  of  the  same  portion  and  portions  shall  be  postponed 
to  the  end  of  six  calendar  months  next  after  the  decease  of  the  survivor  of  them,  the 
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said  Lord  Charles  Spencer  and  John  Spencer,  and  then  the  said  portion  and  portions 
shall  be  paid  and  payable  with  lawful  interest  for  the  same  from  the  time  of  the 
decease  of  the  survivor  of  them,  the  said  Lord  Charles  Spencer  and  John  Spencer, 
unless  such  portion  or  portions  shall  be  raised  and  paid  during  the  lives  or  life  of  the 
said  Lord  Charles  Spencer  and  John  Spencer  or  of  the  survivor  of  them,  which  it 
shall  be  lawful  for  the  said  John  Lord  Archbishop  of  Canterbury  and  Lord  Robert 
Spencer  to  levy  and  raise  accordingly,  in  case  the  said  Lord  Charles  Spencer  and 
John  Spencer  or  the  surWvor  of  them  shall  so  direct. 

"  Provided  always  that  if  any  such  child,  being  a  daughter,  shall  die  before  she 
shall  attain  the  age  of  21  years  or  be  married,  or  being  a  son  shall  depart  this  life  or 
become  an  eldest  or  only  son  before  he  shall  attain  his  age  of  21  years,  or  before  such  other 
time  or  times  as  shall  or  may  be  appointed  in  manner  aforesaid  for  tlie.  payment  of  his,  her  or 
their  portion  or  portions,  then,  and  in  default  of  any  such  limitation,  direction  or  appointment 
as  afoi-esaii,  the  portion  or  sum  of  money  hereby  pronded  for  each  such  daughter  so 
dying,  and  [91]  for  each  such  son  so  dying  or  becoming  an  eldest  or  only  son  (other 
than  and  except  what  shall  or  may  actually  have  been  raised  for  or  for  the  advance- 
ment or  benefit  of  such  child  or  children  as  hereinafter  is  mentioned)  shall,  from  time 
to  time,  go  and  accrue  to  the  survivors  or  survivor  or  others  or  other  of  them  (except 
an  eldest  or  only  sou)  if  more  than  one,  share  and  share  alike,  and  the  same  shall  be 
paid  and  payable  at  such  respective  ages,  days  and  times,  and  shall  go  in  the  same 
manner  to  such  sur\-iving  and  other  child  and  children  then  in  being,  as  is  hereby  pro- 
\-ided  and  declared,  or  as  shall  be  appointed  as  aforesaid  touching  his,  her  or  their 
original  portion  or  portions ;  and  in  case  of  the  death  of  any  other  or  others  of  the 
said  children,  or  if  any  other  such  son  shall  become  an  eldest  or  only  son  before  he, 
she  or  they  shall  have  attained  such  age  or  respective  ages,  or  before  such  time  or 
times  as  shall  or  may  be  appointed  as  aforesaid,  then  all  and  every  such  accruing  or 
surviving  share  or  shares,  then  unraised  or  unpaid,  of  and  in  the  said  portions  and 
sums  of  money  hereby  provided  for  such  child  or  children  so  dying,  or  for  such  son 
so  becoming  an  eldest  or  only  son  shall,  from  time  to  time,  again  be  subject  and  liable 
to  such  further  right  or  condition  of  accruer  or  survivorship  to  the  survivors  or 
sur\'ivor  and  others  or  other  of  the  said  children  as  hereinbefore  is  declared  touching 
his,  her  or  their  original  portion  or  portions. 

"  Provided  nevertheless  that  in  case  there  shall  be  no  such  child  or  children  as  is 
or  are  hereinbefore  mentioned  to  be  intended  to  have  or  to  be  provided  with  a  portion 
or  portions  as  aforesaid,  or  there  being  any  such  child  or  children,  in  case  all  of  them 
shall  happen  to  die  before  any  of  them,  being  a  daughter  or  daughters,  shall  attain 
the  age  of  21  years  or  be  married,  or  [92]  before  any  of  them,  being  a  son  or  sons, 
shall  attain  the  age  of  21  years,  or  before  such  other  age  or  ages,  days  or  times  as 
shall  or  may  be  appointed  for  the  payment  of  his,  her  or  their  portion  or  portions 
respectively  as  aforesaid,  and  in  case  all  and  every  the  trusts  hereby  declared  as  afore- 
said of  and  concerning  the  said  term  of  500  years  shall  be  fully  performed,  or  become 
incapable  of  being  performed,  then  and  from  thenceforth  the  said  term  of  500  years 
shall  cease  and  determine." 

There  was  issue  of  the  marriage  two  sons,  namely,  George  John  Spencer  the 
eldest,  and  Frederick  Charles  Spencer  the  second  son,  and  three  daughters.  Lady 
Elizabeth  Spencer  died  in  December  1812.  George  John  Spencer  attained  21  on  the 
20th  of  December  181.3,  and  by  indentures  of  the  27th  and  28th  of  that  month  and 
a  recovery  he,  together  with  Lord  Charles  Spencer  and  John  Spencer,  limited  part  of 
those  estates  to  such  uses  as  Lord  Charles  Spencer,  John  Spencer  and  George  John 
Spencer  should  jointly  appoint,  and,  in  default  thereof,  as  the  survivor  of  Lord  Charles 
Spencer  and  John  Spencer,  together  with  George  John  Spencer,  should  jointly 
appoint,  and,  in  default  thereof,  to  the  use  of  trustees  for  99  years,  for  securing  to 
George  John  Spencer  an  annuity  of  £400  during  the  joint  lives  of  Lord  Charles 
Spencer,  John  Spencer  and  George  John  Spencer,  and  during  the  joint  lives  of  the 
survivor  of  Lord  Charles  Spencer  and  John  Spencer  and  George  John  Spencer,  and, 
subject  thereto,  to  Lord  Charles  Spencer,  John  Spencer  and  George  John  Spencer  for 
their  lives  successively,  with  remainders  to  the  first  and  other  sons  of  George  John 
Spencer  in  tail  male,  with  remainder  to  the  heirs  of  his  body,  with  remainder  to  him 
in  fee.     And  the  rest  of  the  settled  estates  were  in  like  manner  limited  to  such  uses 
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as  Lord  Charles  Spencer  and  John  Spencer  [93]  should  jointly  appoint,  and,  in  default 
thereof,  then  as  the  survivor  of  them  should  appoint,  and,  in  default  thereof,  to  the 
uses  thereinbefore  declared  of  the  other  parts  of  the  settled  estates. 

In  June  1820  Lord  Charles  Spencer  died.  In  August  1820  George  John  Spencer 
died  intestate  and  unmarried,  leaving  his  brother,  Frederick  Charles  Spencer  (who 
then  became  the  only  son  of  John  and  Lady  Elizabeth  Spencer),  his  heir  at  law,  and, 
consequently,  the  reversion  in  fee  of  the  estates  thereupon  became  vested  in  F.  C. 
Spencer  under  the  limitations  in  the  deed  of  the  28th  of  December  1813 ;  but  subject 
to  several  incumbrances  created  under  the  powers  given  by  that  deed.  Frederick 
Charles  Spencer  and  his  three  sisters  attained  21  in  the  lifetime  of  their  brother 
George  John  Spencer. 

By  a  deed-poll,  dated  the  5th  of  February  1823,  under  the  hand  and  seal  of  John 
Spencer  and  attested  by  two  witnesses,  after  reciting  the  settlement,  John  Spencer, 
in  exercise  of  the  power  thereby  given  to  him  for  that  purpose,  appointed  that  the 
trustees  of  the  term  of  500  years  should,  forthwith  after  his  decease,  raise  the  sum  of 
£15,000,  and  should  stand  possessed  thereof  in  trust  for  Frederick  Charles  Spencer 
and  his  three  sisters  equally,  as  tenants  in  common,  and  to  be  paid  fuvthwith  after  the 
decease  of  him  John  Spencer,  but  to  be  vested  interests  in  them  immediately  on  the 
execution  of  the  deed-poll. 

In  October  1831  Frederick  Charles  Spencer  died  intestate,  and  on  the  17th  of 
December  in  the  same  year  John  Spencer  died. 

The  question  on  the  hearing  of  a  petition  in  the  cause  presented  by  the  widow 
and  administratrix  of  Frederick  [94]  Charles  Spencer  was  whether  one-fourth  of  the 
£15,000  belonged  to  Freden'ck  Charles  Spencer's  estate  or  whether  his  three  sisters 
were  entitled  to  the  whole  of  that  sum,  in  consequence  of  his  having  become  the  only 
son  of  the  marriage. 

Mr.  Barber,  Mr.  Jacob  and  Mr.  Jervis,  in  support  of  the  petition.  Although 
Frederick  Charles  Spencer  did,  in  fact,  become  the  eldest  or  only  son  of  the  marriage,  he 
did  not  become  entitled  to  the  estates  under  the  settlement,  but  under  the  recovery,  owing 
to  the  accident  of  his  brother  dying  intestate  and  without  issue.  Nor  did  he  take 
the  same  estate  as  he  would  have  done  under  the  settlement ;  for  he  did  not  acquire 
an  estate  in  tail  male,  but  an  estate  in  fee ;  and  that,  too,  subject  to  heavy  incum- 
brances which  eat  up  nearly  the  whole  income  of  the  property ;  he  got  only  that 
portion  of  the  estates  that  his  elder  brother  thought  proper  to  allow  to  devolve  upon 
him.  Beale  v.  Beak  (1  P.  W.  244),  Lml  Tei/nhain  v.  JFehh,  Duke  v.  Doidrje  (2  Vez. 
198 ;  Rid.^  203,  note),  Windham  v.  araham  (1  Buss.  331),  Leake  v.  Leake  (10  Ves.  477). 

F.  C.  Spencer's  share  of  the  £15,000  was  indefeasibly  vested  in  him  either  under 
the  settlement  or  under  the  deed-poll  of  1823.  Butler  v.  Duncomb  (1  P.  W.  448), 
Perfect  v.  Lord  Curzon  (5  Madd.  442). 

[The  Vice-Chancellor.  There  is  no  question,  I  apprehend,  as  to  the  vesting  of 
the  portion.     It  vested  under  the  appointment  of  1823.] 

[95]  Mr.  James  Kussell,  for  the  sisters  of  F.  C.  Spencer.  When  we  look  at  the 
settlement  we  find  that  a  term  is  vested  in  trustees  in  trust  after  the  decease  of 
the  survivor  of  Lord  Charles  Spencer  and  John  Spencer,  or  in  their  lifetimes,  if  they 
should  so  direct,  to  raise  a  sum  of  money  for  the  portions  of  all  the  children  of  the 
marriage,  other  than  and  except  an  eldest  or  only  son.  An  eldest  or  only  son  is, 
throughout,  excepted  from  the  benefit  of  the  provision.  The  money  is  to  be  raised 
for  a  class  of  children  who  shall  answer  a  particular  description  at  the  time  when  it  is 
raised.  The  time  at  which  the  shares  are  to  vest  is  to  be  in  the  discretion  of  the 
father ;  but  if  he  gives  no  direction  upon  that  subject,  then  they  are  to  vest  in  sons 
at  21  and  in  daughters  at  21  or  marriage.  Then  comes  this  clause: — "Provided 
always^that  if  any  such  child,  being  a  daughter,  shall  die  before  she  shall  attain  the 
age  of  21  years  or  be  married,  or,  being  a  son,  shall  depart  this  life  or  become  an 
eldest  or  only  son  before  he  shall  attain  his  age  of  21  years,  or  before  such  other  time 
or  times  as  shall  or  may  be  appointed  in  manner  afore"said  for  the  payment  of  his,  her 
or  their  portion  or  portions."  Now  that  event  did  take  place  ;  for  Frederick  Charles 
Spencer  had  become  an  only  son  before  the  time  appointed  for  the  payment  of  his 
portion.  [The  Vice-Chancellor.  Supposing  that  the  appointment  to  Frederick 
Charles  Spencer  was  valid,  could  there  then  be  any  survivorship  1     According  to  my 
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understanding  of  the  clause  the  survivorship  was  to  take  effect  only  in  case  there  ^^  as 
no  direction  as  to  the  time  when  the  shares  were  to  vest]  The  clause  provides  that 
if  any  child  who  should  have  a  share  appointed  to  it  should  die  or  become  an  eldest 
or  only  son  before  the  time  of  payment,  the  share  should  go  over,  unless  the  father 
should  pro\-ide  for  the  event  of  the  child  so  dying  or  becoming  an  eldest  or  only  [96] 
son.  [The  Vice-Chan'CELLOR.  The  clause  contemplates  two  things ;  an  appoint- 
ment simply,  and  an  appointment  that  would  exclude  survivorship.  If  the  father 
appoints  the  time  when  the  shares  are  to  vest,  survivorship  is  excluded  ;  for  that  is  to 
take  effect  only  in  case  there  is  no  such  appointment.  The  father  might  either  simply 
name  the  children  and  the  shares  which  they  were  to  take,  or  he  might  declare  that 
there  should  be  no  survivorship,  by  directing  at  what  time  the  shares  should  vest.] 
The  question  mainly  turns  on  this :  whether  F.  C.  Spencer  was  within  the  class  of 
children  for  whom  portions  were  provided,  or,  in  other  words,  whether,  as  he  had 
become  the  only  son  of  the  marriage,  he  was  capable  of  being  an  appointee  of  a  share 
of  the  £15,000.  The  case  of  JFindham  v.  Graham  was  decided  on  this  ground, 
namely,  that  there  it  was  provided  that  if  any  son  died  or  became  an  eldest  or  only 
son  during  his  minority  he  should  be  excluded  from  a  portion.  The  Master  of  the 
Rolls,  however,  in  his  judgment  in  that  case,  acknowledged  the  general  rule  that, 
where  provisions  are  made  for  younger  children  to  the  exclusion  of  an  eldest  son, 
and  a  younger  son  becomes  an  elder  son  before  the  time  of  vesting,  or,  according  to 
some  of  the  authorities,  before  the  time  of  distribution,  he  is  to  be  excluded.  There 
is  no  case  that  decides  that  in  order  to  exclude  the  son  he  must  take  the  estate  under 
the  settlement.  The  phrase  used  in  this  settlement  is  not  "  eldest  son  "  simply,  but 
"  eldest  or  only  son  : "  nor  are  the  words  "  becoming  entitled  as  aforesaid "  used. 
Savage  v.  Carroll  (1  Ball.  &  Bea.  2G5).  No  substantial  distinction  can  be  established 
between  that  case  and  this.  It  decides  that  the  son,  in  order  to  become  entitled  to  a 
portion,  must  continue  to  fill  the  character  of  a  younger  child  until  the  por-[97]-tion 
is  payable  to  him.  In  Malthews  v.  Paid  (3  Swans.  328 ;  see  3i0)  the  Master  of  the 
Rolls  says :  "  It  is  not  necessary  to  refer  to  former  cases,  some  of  which  have  pro- 
ceeded much  further  than  this,  as  Chadwick  v.  Doleman  (2  Vern.  528),  an  excessively 
strong  case  ;  for  there,  though  an  appointment  had  been  in  favour  of  aii  individual 
by  name,  that  individual,  having  become  an  eldest  son,  was  excluded  ;  the  Lord 
Keeper  declaring  that  the  appointment  was  upon  a  tacit  or  implied  condition  of  not 
becoming  the  eldest  son."  In  Chadwick  v.  Doleman  the  portions  vested  in  every  child 
as  it  came  into  esse  ;  but  here  they  would  not  vest  until  the  sons  attained  21  and  the 
daughters  attained  that  age  or  married.  In  Savage  v.  Carroll,  Matthews  v.  Paul  and 
CJiadwick  v.  Doleman,  the  son  who  was  excluded  took  nothing  under  the  settlement, 
nor  is  there  any  allusion  to  the  necessity  of  his  taking  anything  under  it.  The  case 
of  Duke  V.  Doiilge  has  no  application  ;  for  there  the  power  was  given  to  raise  portions 
for  all  the  children  ;  and  it  was  held  that  an  individual,  who  had  been  always  an 
eldest  son,  was  entitled  to  a  portion. 

The  settlement  provides  that  in  case  all  the  younger  children  should  die  before 
any  of  them,  being  daughters,  should  attain  21  or  be  married,  or  being  sons,  should 
attain  2 1 ,  or  before  such  ages,  days  or  times  as  should  be  appointed  for  payment  of 
their  portions,  then  the  term  should  cease.  Here,  therefore,  there  is  an  express 
proviso  that,  if  all  the  children  should  die  before  the  day  of  payment,  then  nothing 
should  be  raised.  Suppose  that  all  the  children  had  died,  and  that  Frederick  Charles 
Spencer  had  been  the  survivor,  and  he  had  died  before  the  day  of  payment,  could  his 
representatives  have  said  that  they  were  entitled  to  have  the  [98]  money  raised? 
That  would  be  contrary  to  the  tenor  and  express  language  of  the  settlement. 

We  submit,  therefore,  that  the  three  ladies  are  entitled  to  the  whole  £15,000,  on 
the  ground  that  F.  C.  Spencer  had  ceased  to  be  an  object  of  the  power,  and  if  not, 
then  that  they  are  entitled  to  it  under  the  clause  of  survivorship. 

The  Vice-Chan'CEI,LOR  [Sir  L.  Shadwell],  after  stating  the  limitations  of  the 
settlement  and  the  trusts  of  the  term  of  500  years,  proceeded  thus : — It  is  apparent 
on  the  face  of  the  settlement,  that  the  persons  intended  to  take  the  portions 
were  such  of  the  children  as  should  be  other  than  an  eldest  or  only  son  ;  and  that 
the  amount  of  the  portion  which  each  child  was  to  take,  and  the  time  at  which 
it  was  to  vest  and  be  paid,   was  to  be  subject  to  the  appointment  of   Mr.  John 
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Spencer,  the  father ;  and  he  was  also  to  have  the  power  of  declaring  whether  the 
portions  should  vest  in  the  children  absolutely,  or  should  be  subject  to  any  provisoes, 
conditions  or  limitations  over  for  the  benefit  of  one  or  more  of  the  other  children  for 
whom  the  portions  were  intended  to  be  provided.  Then  follows  the  clause  of  survivor- 
ship. [His  Honor  here  read  the  clause.]  There  were  five  children  of  the  marriage  ; 
two  sons  and  three  daughters.  In  1813  George  John  Spencer,  the  eldest  son,  attained 
21  ;  and,  by  lease  and  release  and  a  recovery,  he  barred  the  estate  tail  and  the 
remainders  over ;  and  such  a  disposition  was  made  of  the  estates  that  they  were 
incumbered  to  a  considerable  extent.  In  August  1820  George  John  Spencer  died 
intestate  and  without  issue,  leaving  his  brother,  Frederick  Charles  Spencer  (who,  as 
well  as  his  sisters,  [99]  had  then  attained  21),  his  heir  at  law;  and,  upon  the  death 
of  George  John  Spencer,  the  reversion  in  fee  of  the  estates  descended  to  Frederick 
Charles  Spencer.  In  February  1823  Mr.  John  Spencer,  the  father,  made  an  appoint- 
ment in  exercise  of  the  power  in  the  settlement  to  which  I  have  before  adverted  ;  and 
the  question  is  whether  that  was  a  good  appointment,  modo  et  fornui,  as  it  appears. 

The  father  considered  that  the  four  surviving  children  were  the  objects  of  the 
power;  and  he  made  an  appointment  of  the  £15,000  to  them,  equally,  as  tenants  in 
common  ;  and  directed  that  their  shares  should  be  paid  forthwith  after  his  decease, 
but  should  be  vested  interests  in  them  immediately  on  the  execution  of  the  deed. 

It  is  plain  that  Frederick  Charles  Spencer  must  be  taken  not  to  have  been  "  an 
eldest  or  only  son  "  in  the  sense  in  which  those  words  are  used  in  this  settlement. 
What  the  parties  meant  was  that  a  child  who  should  take  the  estate  by  virtue  of  the 
limitations  of  the  settlement,  should  not  have  a  portion,  but  that  all  the  other  children 
should  have  portions.  It  is  established,  by  a  series  of  cases  that,  in  deciding  on 
questions  like  the  present,  you  are  to  look  at  the  instrument  itself  and  see  what  the 
real  meaning  of  the  parties  was.  There  are  several  cases  in  which  a  daughter,  who 
was  the  eldest  child  of  the  marriage,  has  been  considered  to  be  entitled  to  a  share  of 
a  fund  provided  for  the  portions  of  the  younger  children. 

If  the  construction  which  I  think  ought  to  be  put  upon  this  settlement  is  the  true 
one,  then  it  was  competent  to  Mr.  John  Spencer  to  appoint  the  £15,000  to  [100] 
Frederick  Charles  Spencer  and  his  three  sisters ;  and  the  only  question  that  remains 
is  whether,  in  consequence  of  Frederick  Charles  Spencer  having  died  in  the  lifetime 
of  his  father,  that  is,  before  the  time  appointed  for  payment  of  his  portion,  the  clause 
of  survivorship  operated  upon  it. 

When  we  look  at  the  deed  by  which  the  appointment  was  made,  we  find  that  the 
father  has  not  only  appointed  what  share  each  child  should  take,  but  has  named  the 
time  at  which  the  shares  should  vest,  namely,  immediately  on  the  execution  of  the 
deed.  The  consequence  is  that  there  can  be  no  survivorship,  but  I  must  make  an 
order  according  to  the  prayer  of  the  petition. 

[100]    Taylor  v.  Bacon.    June  28,  1836. 

Will.     Construction.     Vesting. 

Testator  gave  £1500  to  trustees  and  directed  them  to  pay  the  interest  to  his  son's  wife, 
for  the  benefit  of  his  son,  herself  and  children,  during  his  son's  life,  and,  after  his 
son's  decease,  the  £1500  was  still  to  remain  in  trust  for  the  benefit  of  the  wife  and 
children  for  her  life,  and,  at  her  death,  to  be  divided  equally  among  the  children, 
if  they  should  have  attained  21,  but  if  any  of  them  were  minors,  their  shares 
were  to  be  held  in  trust  for  them  till  they  were  21,  and  the  interest  was,  in 
the  meantime,  to  be  applied  for  their  maintenance;  but  should  the  wife  marry 
again,  the  children  were  then  to  receive  their  shares  as  they  attained  21.  Held, 
that  the  wife  was  a  trustee  of  the  interest  for  herself,  her  husband  and  children, 
and  that  the  shares  of  the  children  in  the  principal  did  not  vest  in  them  until  they 
attained  21. 

Daniel  Taylor  made  a  codicil  to  his  will  in  the  following  words  : — "  I  revoke  that 
part  of  my  will  which  bequeaths  the  sum  of  £500  to  my  son  George  Bridges  Taylor, 
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and  now  desire  that,  in  lieu  thereof,  the  sum  of  £1500  sterling  be  invested  in  the 
public  funds,  and  held  in  trust  by  the  same  trustees,  John  Bacon,  [101]  Edward 
Norton  Thornton  and  William  Phillips,  already  named  in  the  foregoing  will,  the 
dividends  arising  from  which  to  be  paid  to  Rebecca,  wife  of  my  son  George  Bridges 
Taylor,  for  the  benefit  of  my  son  George,  of  herself  and  of  their  children,  during  my 
son  George's  life,  and,  after  his  decease,  the  said  £1500  still  to  remain  in  trust  for  the 
benefit  of  his  wife  Rebecca  and  her  children  during  her  lifetime,  if  she  should  remain 
a  widow,  and  then,  at  her  decease,  to  be  divided  equally  among  all  her  children  by 
my  son  George  if  they  shall  have  attained  the  age  of  21  years;  but,  should  any  of 
them  still  be  minors,  the  share  of  such  child  or  children  to  be  held  in  trust  for  them 
till  21  years  of  age,  when  the  principal  shall  be  paid  to  them,  the  dividends  on  their 
shares  being  applied  by  the  trustees  to  their  maintenance  while  minors,  and,  in  the 
event  of  my  said  daughter-in-law  Rebecca  marrying  again,  her  children  by  my  son 
George  are  then  to  receive  their  separate  portions  hereby  devised,  as  they  attain  21 
years,  although  their  mother  be  living ;  and  I  desire  and  direct  that,  after  the  decease 
of  my  dear  wife  Susannah  Taylor,  a  further  sum  of  £1000  sterling  be  vested  and 
added  to  the  stock  purchased  with  the  above-named  £1500,  and  held  in  trust  for  my 
said  son  George,  his  wife  and  children,  subject  to  the  same  conditions,  provisions  and 
afore-named  directions  of  this  codicil,  in  everj'  respect,  as  that  £1500  first  invested; 
and,  should  my  son  George  survive  his  wife  Rebecca,  the  aforenamed  dividends  to 
be  paid  to  him  for  himself  and  children." 

The  testator  died  in  April  1827,  leaving  all  the  persons  named  in  the  codicil  him 
surviving ;  and  George  Bridges  Taylor  and  Rebecca  his  wife  had  two  sons  and  three 
daughters  then  living.  In  December  1827  Rebecca  Taylor  died.  In  January  1834 
one  of  the  daugh-[102]-ters  died  an  infant,  intestate  and  unmarried.  Both  the  sons 
.  attained  21  ;  but,  in  February  1835,  one  of  them  died  intestate  and  unmarried ;  and, 
in  March  following,  Susannah  Taylor,  the  testator's  widow,  died.  George  Bridges 
Taylor  took  out  administration  to  his  two  deceased  children. 

The  bill  was  filed  by  the  two  survi\ang  daughters,  one  of  whom  was  still  under 
age,  alleging  that  the  interests  of  the  two  deceased  children  in  the  £1500  and  £1000 
had  ceased  by  their  deaths  in  the  lifetime  of  George  Bridges  Taylor,  and  praying 
that  the  £1000  might  be  paid  into  Court  and  invested ;  and  that,  during  the  life  of 
George  Bridges  Taylor,  one-fourth  of  the  dividends  of  the  stock  to  be  purchased 
therewith,  and  of  the  stock  in  which  the  £1500  had  been  invested  under  a  previous 
order,  might  be  paid  to  the  adult  Plaintifl',  and  that  another  fourth  might  be  applied 
for  the  use  of  the  infant  Plaintiff,  and  that  the  remaining  two-fourths  might  be  applied 
as  the  Court  should  direct,  having  regard  to  the  rights  of  George  Bridges  Taylor  and 
of  two  of  the  Defendants  who  claimed  under  assignments  made  by  him  and  his  sur- 
viving son. 

Sir  W.  Home  and  Mr.  0.  Anderdon,  for  the  Plaintifi's,  said  that  the  testator 
intended  that  the  trustees  should  hand  over  the  dividends  of  the  two  funds  to  Mrs. 
Taylor,  and  that  she  should  distribute  them  amongst  herself,  her  husband  and  children 
equally  ;(1)  and  that,  if  she  died  in  her  husband's  lifetime,  he  should  receive  the 
dividends  and  diWde  them  equally  amongst  himself  and  [103]  his  children ;  and  that, 
as  Mrs.  Taylor  and  two  of  her  children  were  dead,  the  number  of  parties  interested 
was  reduced  to  four,  and  consequently  the  dividends  were  now  di\-isible  into  four 
parts. 

Mr.  G.  Richards  and  Mr.  Wood,  for  the  Defendants  George  Bridges  Taylor  and 
his  assignee,  said  that  the  same  construction  applied  to  the  £1000  as  to  the'  £1500 ; 
that  this  case  could  not  be  distinguished  from  Robinson  v.  Tickell  (8  Ves.  142);  in 
which  a  fund  was  given  to  the  testatrix's  niece  for  her  and  her  children's  use,  and  it 
was  held  that  the  niece  was  entitled  to  the  whole  of  the  fund  ;  that  G.  B.  Taylor  was, 
at  all  events,  entitled  to  the  shares  of  the  children  that  had  died  ;  for  they  took  vested 
interests ;  JVadley  v.  North  (3  Ves.  364) ;  and  more  especially  as  there  was  a  gift  of 


(1)  An  order  had  been  made  by  the  Master  of  the  Rolls  after  Mrs.  Taylor's  death, 
which  recognised  the  right  of  the  children  to  share  the  dividends  of  the  £1500  equally 
with  their  father. 
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the  dividends  for  the  maintenance  of  the  children,  which  was  always  considered  as 
stronc  evidence  of  the  testator's  intention  that  their  interests  should  be  vested. 

Mr.  Walker,  for  the  assignee  of  the  deceased  son,  contended  that  the  children  did 
not  take  vested  interests  in  the  capital  of  the  legacies  until  they  attained  21,  as  there 
was  no  gift  to  them  except  in  the  direction  for  payment. 

Mr.  Bacon  appeared  for  another  Defendant. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  codicil  in  this  case  does  not 
resemble  the  will  in  liohinscm  v.  Tickell.  It  is  clear  that  the  testator  must  be  taken 
to  have  intended  that  Rebecca  Taylor,  during  her  life,  should  be  a  trustee  of  the 
£1500  for  herself,  [104]  her  husband  and  her  children  ;  and  it  cannot  be  reasonably 
supposed  that  the  testator  meant  that,  after  her  death,  her  husband  and  children 
should  take,  as  between  themselves,  in  a  different  manner  from  what  they  had  done 
in  her  lifetime.  If  that  be  so,  there  is  an  end  of  the  doctrine  laid  down  in  Robinson 
V.  Tkh'll. 

The  Master  of  the  Rolls  has,  to  a  certain  extent,  put  a  construction  on  the 
language  of  this  codicil ;  and,  so  far  as  that  construction  goes,  I  am  bound  by  it. 
Two  of  the  children  are  dead.  One  of  them,  who  is  represented  by  the  father, 
attained  21  ;  but  the  other  died  under  21.  And  as  I  think  that,  according  to  the 
true  construction  of  the  words  of  the  codicil,  there  is  no  gift  to  any  of  the  children 
except  those  who  attain  21,  one-fourth  of  the  principal  and  interest  of  the  £1500 
belongs  to  the  father ;  and  two  other  fourths  belong  to  the  two  surviving  children 
who  have  attained  21. 

Taking  the  whole  of  the  codicil  together,  I  am  of  opinion  that  the  testator  intended 
that  the  £1000  should  go  in  the  same  manner  as  the  £1500;  and  consequently  the 
shares  of  the  father  and  of  the  two  children  who  have  attained  21,  in  both  sums,  may 
be  paid  out  to  them  or  to  those  who  claim  under  them ;  but  the  I'emaining  share 
must  continue  in  Court,  and  the  interest  of  it  must  be  applied  for  the  maintenance  of 
the  infant  child. 

The  costs  of  the  father  and  children  must  be  paid  out  of  the  fund  ;  but  the  costs 
of  the  assignees  must  be  borne  by  the  shares  assigned  to  them. 

[105]    Glutton  v.  Fleming.    July  18,  19,  1836. 

Covenant.     Construction.     Landlord  and  Tenant. 

A.,  a  lessee  under  a  dean  and  chapter,  for  21  years  renewable  under  every  seven, 
under-let  to  B.,  and  covenanted,  within  two  months  after  the  dean  and  chapter 
should  have  renewed  the  lease  under  which  he  then  held,  to  execute  to  B.  a  lease 
for  such  further  terms  as  would  make  up  a  certain  term  of  which  24  years  were 
then  unexpired  ;  B.  from  time  to  time  surrendering  his  then  subsisting  lease,  and 
paying,  upon  every  such  renewal,  such  a  proportion  of  the  fine  which  A.  should 
have  paid  to  the  dean  and  chapter  on  renewing  the  lease  or  leases  under  which  he 
should  hold  the  premises,  as  should  have  been  imposed  on  account  of  any  new 
buildings  erected,  or  to  be  erected  by  B.  upon  the  premises.  Held,  that  B.  was  not 
bound  to  contribute  to  the  fine  paid  on  any  renewal  subsequent  to  that  which  first 
enabled  A.  to  make  up  the  term  agreed  to  be  granted. 

Henry  Penton,  being  tenant  of  certain  lands  at  Newington  in  Surrey,  under  a 
lease  granted  to  him  by  the  Dean  and  Chapter  of  Canterbury  for  21  years,  renewable 
at  the  end  of  every  seven,  by  an  indenture,  dated  the  8th  of  June  1779,  demised  the 
premises  to  Thomas  Clutton  for  21  years  from  the  29th  of  September  1778,  and 
covenanted,  with  Clutton,  "that  he,  the  said  Henry  Penton,  his  executors,  &c.,  shall 
and  will,  at  the  request,  costs  and  charges  of  the  said  Thomas  Clutton,  his  executors, 
&c.,  within  two  months  next  after  the  Dean  and  Chapter  of  Canterbury,  or  their 
successors,  shall  have  renewed  the  lease  by  virtue  whereof  the  said  Henry  Penton 
now  holds  the  premises  hereby  demised,  make  and  execute,  unto  the  said  Thomas 
Clutton,  his  executors,  &c.,  a  new  lease  of  the  premises  hereby  demised  for  a  further 
term  of  21  years,  to  be  computed  from  the  commencement  of  such  renewed  lease,  and 
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so,  from  time  to  time,  within  two  months  next  after  every  renewal  by  the  said  dean  and 
chapter,  or  their  successors,  of  the  lease  or  leases  by  virtue  whereof  he,  the  said  H.  Penton,  his 
executors,  dr.,  shall  or  may  hold  the  premises  hereby  demised,  until  the  full  term  of  61  years, 
to  be  computed  from  the  said  29th  day  of  September  last  past,  shall  have  been  granted,  he  the 
said  T.  Glutton,  his  executors,  &c.,  [106]  from  time  to  time  surrendering,  unto  the 
said  Henry  Penton,  his  executors,  &c.,  the  then  subsisting  lease,  and  paying,  upon 
every  such  renewal,  unto  the  said  Henry  Penton,  his  executors,  &c.,  such  a  proportion 
of  the  fine  and  fines  which  he,  the  said  H.  Penton,  his  executors,  &c.,  shall  have  paid 
unto  the  said  dean  and  chapter,  or  their  successors,  on  renewing  the  lease  or  leases 
by  virtue  whereof  he,  the  said  H.  Penton,  his  executors,  &c.,  shall  hold  the  premises 
hereby  demised,  as,  in  the  judgment  of  two  indifterent  persons,  one  to  be  named  by 
the  said  H.  Penton,  his  executors,  &c.,  and  the  other  by  the  said  T.  Glutton,  his 
executors,  &c.,  shall  be  deemed  to  have  been  set  and  imposed  upon  the  said  H.  Penton, 
his  executors,  &c.,  by  the  said  dean  and  chapter,  or  their  successors,  for,  or  in  respect, 
or  on  account  of  any  new  buildings  or  improvements  w-hich,  at  any  time  or  times 
hereafter,  shall  have  been  erected,  built  or  made  by  the  said  T.  Glutton,  his  executors, 
&c.,  in  or  upon  the  premises  hereby  demised,  or  in  or  upon  any  part  or  parcel  thereof." 

In  1788  Penton  assigned  his  interest  in  the  premises  to  T.  and  S.  Brandon.  In 
1791  T.  Glutton  died.  In  1813,  at  which  time  T.  Brandon  was  dead,  the  dean  and 
chapter  renewed  the  lease  of  the  premises  to  S.  Brandon  and  to  J.  Carter,  the  executor 
of  T.  Brandon. 

By  an  indenture,  dated  the  15th  of  August  1815  (up  to  which  time  Glutton's  lease 
had  never  been  renewed),  Brandon  and  Carter,  in  pursuance  of  the  covenant  in  that 
lease,  renewed  the  same  to  W.  Glutton,  the  executor  of  T.  Glutton,  for  21  years  from 
the  2-l:th  of  June  1813,  wanting  two  da\'s  ;  and  they  covenanted  with  him  "  that  they, 
their  respective  heirs,  iV'c,  shall  and  [107]  will,  at  the  request,  costs  and  charges  of 
the  said  W.  Glutton,  his  executors,  &c.,  within  two  months  next  after  the  Dean  and 
Chapter  of  Canterbury,  or  their  successors,  shall  have  renewed  the  lease  by  virtue 
whereof  the  said  S.  Brandon  and  John  Garter  now  hold  the  said  premises  hereby 
demised  or  granted  for  the  said  term  of  21  years,  wanting  two  days,  make  and 
execute,  unto  the  said  William  Glutton,  his  executors,  &c.,  a  new  lease  of  the  said 
premises  hereby  demised  for  such  further  term  as  will  make  up  the  full  term  of  61 
years,  to  be  computed  from  the  said  29th  of  September  1778,  he,  the  said  W.  Glutton, 
his  executors,  &c.,  from  time  to  time  surrendering,  unto  the  said  S  Brandon  and  J. 
Carter,  their  executors,  &c.,  the  then  subsisting  lease,  and  paying,  upon  every  such  renewal, 
unto  the  said  S.  Brandon  and  J.  Carter,  their  executors,  &c.,  such  a  proportion  of  the 
fine  and  fines  which  they,  the  said  S.  Brandon  and  J.  Garter,  or  either  of  them,  their 
or  either  of  their  executors,  &c.,  shall  have  paid  unto  the  said  Dean  and  Chapter  of 
Canterbury,  or  their  successors,  on  their  renewing  the  lease  or  leases  by  virtue  whereof 
they,  the  said  S.  Brandon  and  J.  Garter,  their  executors,  &c.,  shall  hold  the  premises 
hereby  demised  or  any  part  thereof,  as,  in  the  judgment  of  two  indifl!erent  persons, 
one  to  be  named  by  the  said  S.  Brandon  and  J.  Carter,  their  executors,  &c.,  and  the 
other  by  the  said  W.  Glutton,  his  executors,  &c.,  shall  be  deemed  to  have  been  set 
and  imposed  upon  the  said  S.  Brandon  and  J.  Carter,  their  executors,  &c.,  by  the  said 
dean  and  chapter,  or  their  successors,  for  or  in  respect  or  on  account  of  any  new 
buildings  or  improvements  which,  at  any  time  or  times  heretofore,  shall  have  been 
erected,  built  or  made  by  the  said  Thomas  Glutton,  his  executors,  &c.,  or  which,  at 
any  time  or  times  hereafter,  shall  have  been  erected,  built  or  made  by  the  said  W. 
Glutton,  his  [108]  executors,  &c.,  in  or  upon  the  premises  hereby  demised,  or  in  or 
upon  any  part  or  parcel  thereof." 

As  the  term  of  61  years  would  expire  on  the  29th  of  September  1839,  and  the 
term  granted  by  the  lease  of  August  1815  would  endure  until  the  22d  of  June  1834, 
five  years  and  a  quarter  and  two  days  only  would  have  been  wanting,  at  the  end  of 
that  term,  to  complete  the  61  years;  and,  consequently,  if  Brandon  and  Carter  had 
renewed  their  lease  in  1820,  which  was  the  regular  time,  they  would  then  have  been 
enabled  to  make  up  to  Glutton  the  full  term  of  61  years.  They  did  not,  however, 
renew  until  1826,  when  they  took  a  lease  for  16  years  from  Midsummer  1825 :  and, 
in  1827,  they  again  renewed  for  21  years  from  Midsummer  in  that  year;  and,  in 
1834,  they  took  another  renewal. 
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The  object  of  the  bill  was  to  compel  the  Defendants,  who  claimed  under  Brandon 
and  Carter,  to  execute  to  the  Plaintiff  a  new  lease  of  the  premises,  for  such  further 
term  as  would  make  up  the  full  terra  of  61  years  from  the  29th  of  September  1778. 

The  question  was  whether,  under  the  covenant  in  the  lease  of  1815,  the  Plaintiff' 
was  entitled  to  have  the  further  term  granted  to  him  on  paying  to  the  Defendants  a 
proportion  of  the  fine  paid  to  the  dean  and  chapter  on  the  renewal  in  1826  only,  or 
whether  he  ought  also  to  pay  to  the  Defendants  a  proportion  of  the  fines  paid  on  the 
renewals  in  1827  and  1834. 

Mr.  Knight  and  Mr.  G.  Richards,  for  the  Plaintiff.  The  renewed  lease  taken  in 
1826  will  endure  until  18-1:1,  which  is  longer  than  is  requisite  to  satisfy  Glutton's 
[109]  interest.  It  is  contrary  to  the  meaning  of  the  covenant  in  the  deed  of  181-5  that 
Glutton  should  contribute  to  the  fines  paid  on  taking  renewed  terms,  during  a  great 
part  of  which  he  would  have  no  interest  in  the  premises.  He  is  not  to  contribute  to 
any  renewal  beyond  what  would  be  sufficient  to  satisfy  his  interest,  which  will  expire 
in  1839.  There  is,  therefore,  no  pretence  for  charging  him  with  any  part  of  the  fine 
paid  on  any  renewal  after  1826.  In  the  covenant  in  the  deed  of  1815  there  is  a 
cautious  departure  from  the  language  of  the  covenant  in  the  deed  of  1779  :  there  is 
nothing,  in  the  former  covenant,  importing  a  repetition  of  renewal.  The  words 
"shall  or  may  hold,"  which  are  used  in  the  covenant  of  1779,  do  no  occur  in  the 
latter,  but  the  words  "  now  hold "  are  substituted  for  them.  Again,  the  words : 
"  And  so,  from  time  to  time,  within  two  months  next  after  every  renewal  by  the  said 
dean  and  chapter,  or  their  successors,  of  the  lease  or  leases,"  &c.,  which  are  found  in 
the  covenant  of  1779,  are  omitted  in  the  covenant  of  1815:  the  words  of  that 
covenant  provide  for  one  renewal,  and  for  one  only.  It  would  be  absurd  to  suppose 
that  it  was  the  intention  of  the  parties  that  Brandon  and  Garter  should  be  benefited 
at  the  expense  of  Glutton.    Charlton  v.  Driver  (5  Moore,  59,  and  2  Brod.  &  Bing.  345). 

Mr.  Jacob  and  Mr.  Koe,  for  the  Defendants  the  representatives  of  Brandon  and 
Garter.  The  case  of  Rubery  v.  Jervoise  (1  T.  R.  229)  decides  that,  if  a  lessee  does  not 
apply  in  time  for  his  first  renewal,  he  is  not  entitled  to  a  second.  Here  no  renewal 
of  the  under-lease  was  applied  for  until  1815,  and,  therefore,  [110]  Glutton  could  not 
have  compelled  Brandon  and  Garter  to  grant  him  the  lease  of  1815  if  they  had  not 
chosen  to  do  so. 

Glutton  knew  that  Brandon  and  Carter  were  bound  to  renew  and  pay  a  fine  every 
seven  years:  and,  according  to  the  covenant  in  the  lease  of  1815,  he  ought  to  have 
applied  for  a  renewal  of  his  lease  within  two  months  after  the  renewal  by  the  dean 
and  chapter  in  1826.  But  since  1815  there  has  been  no  renewal  of  his  lease;  and, 
therefore,  he  has  forfeited  the  benefit  of  his  covenant  at  law.  We  admit,  however, 
that  this  Court  will  relieve  him  from  the  forfeiture,  if  the  parties  can  be  put  in  the 
same  situation  as  if  the  application  for  the  renewal  had  been  made  in  due  time,  that 
is  to  say,  upon  the  terms  of  his  paying  principal,  interest  and  the  costs  of  this  suit. 
Then,  what  are  the  sums  that  he  is  to  pay  ?  We  contend  that,  during  the  whole  of 
the  61  years,  Glutton  was  bound  to  indemnify  his  lessor  from  the  additional  fines 
occasioned  by  his  buildings.  There  is  no  substantial  distinction  between  the  covenant 
in  the  deed  of  1779  and  the  covenant  in  the  deed  of  1815,  as  to  the  terms  upon  which 
Glutton  was  to  entitle  himself  to  a  renewal ;  nor  is  there  anything  in  the  deed  of 
1815  which  shews  that  Brandon  and  Carter  intended  to  give  up  any  right  that  they 
were  entitled  to  under  the  covenant  in  the  deed  of  1779.  The  covenant  in  that  deed 
contemplated  septennial  renewals,  and  so  did  the  covenant  in  the  other  deed.  The 
language  of  the  covenant  in  the  deed  of  1815  is  as  follows  : — "He,  the  said  William 
Glutton,  his  executors,  &c.,  from  time  to  time,  surrendering  unto  the  said  Samuel 
Brandon  and  John  Garter,  their  executors,  &c.,  the  then  subsisting  lease,  and  paying 
upon  every  such  renewal,  unto  the  said  S.  Brandon  and  J.  Garter,  their  executors, 
&c.,  such  a  [111]  proportion  of  the  fine  and  fines  which  they,  the  said  S.  Brandon 
and  J.  Carter,  or  either  of  them,  their  or  either  of  their  executors,  &c.,  shall  have 
paid  unto  the  said  dean  and  chapter,  or  their  successors,  on  their  renewing  the  lease 
or  leases  by  virtue  whereof  they,  the  said  S.  Brandon  and  J.  Carter,  their  executors, 
&c.,  shall  hold  the  premises  hereby  devised."  There  is  nothing  in  this  covenant  to 
confine  the  renewal  to  one  lease ;  but  the  meaning  of  the  parties  was  that  Glutton 
should,  from  time  to  time,  surrender  his  lease  and  accept  a  new  one.     The  parties 
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knew  that  septennial  renewals  were  usual,  and  that  the  lease  of  1815  would  give  to 
Glutton  the  whole  of  his  61  years,  short  of  five  years  and  a  fraction  ;  and,  notwith- 
standing, they  introduced  into  the  covenant  a  stipulation  that  Glutton  should,  from 
time  to  time,  surrender  his  lease,  and  pay  upon  every  renewal  a  proportion  of  the 
fines  (not  of  five-sevenths  of  the  fines)  which  Brandon  and  Garter  should  have  paid 
to  the  dean  and  chapter  on  their  renewing  the  leases  by  virtue  whereof  they  should 
hold  the  premises ;  referring,  therefore,  not  only  to  the  existing  lease,  but  to  every 
lease  under  which  they  should,  from  time  to  time,  hold  the  premises.  The  word 
"  paying  "  amounts  to  a  covenant  to  pay  (Piatt  on  Govenants,  50) ;  so  that  Glutton 
covenanted,  from  time  to  time,  to  surrender  his  lease,  and  to  pay  from  time  to  time, 
on  every  renewal  by  the  dean  and  chapter  (and  not  on  the  granting  to  him  of  every 
new  lease),  a  proportion  of  the  fines  which  Brandon  and  Garter  should  have  paid  to 
the  dean  and  chapter.  The  reason  was  that  Brandon  and  Garter  were  receiving  a 
moderate  and  uniform  amount  of  rent  from  Glutton,  but  had  to  pay  a  fine  to  the  dean 
and  chapter  on  account  of  his  buildings.  It  cannot  be  supposed  to  have  been  the 
intention  [112]  of  the  parties  that  Brandon  and  Garter  should  pay  the  whole  of  the 
fines  for  the  renewals  in  1827  and  1834,  and  yet  receive  no  benefit  from  those 
renewals.  In  Charlton  v.  Drinr  the  under-tenants  were  to  pay  such  part  of  the  fine 
as  should  be  paid  by  their  lessors  in  respect  of  the  premises  thereby  demised  ;  but, 
here.  Glutton  is  to  pay  that  proportion  of  the  fines  which  shall  have  been  imposed  on 
account  of  any  new  buildings  or  improvements — not  for  five  years'  interest  in  the 
new  buildings  and  improvements. 

Mr.  Temple,  Mr.  Bacon,  Mr.  Ellison  and  Mr.  Webster  appeared  for  the  other 
Defendants. 

The  Vice-Ghancellor  [Sir  L.  Shadwell].  My  opinion  upon  this  case  is  in 
favour  of  the  Plaintiff;  for,  after  having  bestowed  a  good  deal  of  consideration  upon 
the  case,  my  opinion  is  that  I  am  bound  by  the  language  of  the  covenant,  contained 
in  the  deed  of  1815,  to  hold  that  it  applies  to  the  case  of  the  renewal  of  the  lease  by 
which  the  lessors  in  that  deed  then  held.  That  it  is  so  on  the  face  of  it,  there  is  no 
doubt :  and  the  sole  question  is  this,  whether  the  subsequent  words,  which  are  words 
that,  when  they  were  contained  in  the  deed  of  1779,  obviously  referred  to  more 
renewals  than  one,  are  to  be  taken  to  have  the  effect,  by  themselves,  of  making  the 
preceding  words,  which  clearly  apply  to  one  renewal  only,  apply  to  more  renewals 
than  one.  Now  I  cannot  but  think  that  it  is  the  most  unsafe  rule  of  construction 
that  can  be  adopted  to  depart  from  what  is  plain,  merely  because  some  subsequent 
words,  or  some  other  words  than  those  that  are  plain,  cannot  very  well  be  construed 
without  departing  from  the  plain  and  obvious  construction  of  what  is  found  in  the 
instrument.  The  words  of  the  covenant  are  that  Brandon  [113]  and  Garter  "  shall 
and  will,  at  the  request,  costs  and  charges  of  the  said  William  Glutton,  his  executors, 
administrators  or  assigns,  within  two  months  next  after  the  Dean  and  Ghapter  of 
Ganterbury,  or  their  successors,  shall  have  renewed  the  lease  by  virtue  whereof  the 
said  Samuel  Brandon  and  John  Garter  now  hold  the  said  premises  hereby  demised  or 
granted  for  the  said  term  of  21  years  wanting  two  days,  make  and  execute,  unto  the 
said  William  Glutton,  his  executors,  administrators  and  assigns,  a  new  lease  of  the 
said  premises  hereby  demised,  for  such  further  term  as  will  make  up  the  full  term  of 
61  years,  to  be  computed  from  the  said  29th  day  of  September  1778."  Now  it  is 
observable,  with  respect  to  that  expression,  that  the  original  lease  from  the  dean  and 
chapter  having  been  made  in  the  year  1778,  according  to  the  courtesy  by  means  of 
which  there  would  be  septennial  renewals,  the  regular  times  of  renewal  would  have 
been  in  the  years  1785,  1792,  1799,  1806,  1813  and  1820:  but  the  times  at  which 
the  renewals  actually  were  made  were  different:  they  were  made  in  the  years  1785, 
1789,  1805,  1813,  1826,  1827  and  1834  :  but  it  is  quite  plain  that  the  parties  to  the 
deed  of  1815  must  have  been  aware  that,  if  the  septennial  renewal  were  made  in  the 
year  1820,  it  would  pass  a  term  to  the  lessors  in  that  deed,  sufficient  to  enable  them 
to  grant  a  lease  to  Glutton  so  as  to  make  up  the  whole  of  his  term  61  years  from 
the  year  1778,  that  is,  in  other  words,  to  give  him  a  lease  for  the  term  of  19  years, 
which  would  expire  in  the  year  1839.  That  that  was  the  meaning  of  that  clause, 
taken  by  itself,  I  think  no  one  can  doubt. 

But  then  there  follow  these  words :  "  He,  the  said  William  Glutton,  his  executors, 
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administrators  or  assigns  [114]  from  time  to  time  surrendering  unto  the  said  S. 
Brandon  and  J.  Carter,  their  heirs,  executors,  administrators  or  assigns,  the  then 
subsisting  lease,  and  paying,  upon  every  such  renewal,  unto  the  said  S.  Brandon  and 
J.  Carter,  their  executors,  administrators  or  assigns,  such  a  proportion  of  the  fine  and 
fines,"  &c. :  and  it  is  said  that  these  words  shew  that  the  former  words  must  be 
extended  so  as  to  be  made  to  speak  not  only  of  one  renewal  which  would  be  adequate 
to  the  purpose  contemplated,  but  of  successive  renewals  according  to  the  septennial 
course.  In  my  opinion,  however,  it  is  manifest  how  this  blunder  arose  ;  because,  if 
any  person  will  compare  the  two  covenants  with  each  other,  he  will  see  that  the 
whole  error  has  arisen  from  leaving  out  of  the  covenant,  in  the  deed  of  1815,  those 
words  which  were  in  the  covenant  in  the  deed  of  1779,  namely,  "and  so,  from  time 
to  time,  within  two  months  next  after  every  renewal,  by  the  said  dean  and  chapter 
or  their  successors,  of  the  lease  or  leases  by  virtue  whereof  he,  the  said  Henry  Penton, 
his  executors,  administrators  or  assigns  shall  or  may  hold  the  premises  hereby 
demised."  Those  words  were,  I  think,  designedly  left  out  by  the  framers  of  the 
covenant  of  1815  ;  and,  being  designedly  left  out,  I  must  take  it  for  granted  that  it 
was  the  intention  of  the  parties  to  that  covenant  that  any  other  renewal  than  the 
renewal  of  the  lease  by  which  the  lessors  then  actually  held  was  intended  to  be 
excluded ;  and,  by  a  blunder,  the  subsequent  words  were  introduced.  It  so  happens, 
too,  that  those  subsequent  words  have  no  antecedent :  there  is  nothing  to  which  they 
apply.  I  should  be  introducing  a  most  dangerous  rule  of  construction  if  I  were  to 
say  that  a  clause  which,  in  its  terms,  applies  to  one  renewal  only,  shall,  by  reason 
of  the  slovenly  words  afterwards  introduced,  be  made  to  extend  to  more  renewals 
than  one. 

[115]  I  do  not  think  that  the  language  of  the  covenant  in  Charlton  v.  Drirer  is  at 
all  similar  to  the  language  of  the  covenant  in  the  deed  of  1815  :  because  it  is  quite 
plain  that  the  words  "  premises  hereby  demised  "  are,  very  easily  and  without  any 
force,  capable  of  receiving  the  construction  of  "  the  interest  hereby  demised  : "  but 
here  the  reference  is,  in  express  words,  to  the  tenements  demised. 

Declare  that  the  Plaintiff  is  bound  to  paj'  that  portion  of  the  fine  which  would 
have  been  imposed  on  account  of  his  new  buildings  and  improvements,  in  case  the 
lease  from  the  dean  and  chapter  had  been  renewed  in  1820,  with  interest  from  that 
time ;  but  that  he  is  not  bound  to  pay  any  part  of  the  fine  paid  on  any  subsequent 
renewal. 


[115]     ■\VooDHOUSE  V.  Okill.    June  28,  1836. 

Will.    Eevocation. 

A.,  having  the  legal  estate  in  leaseholds,  and  being  beneficially  entitled  to  one-third 
part  of  them,  in  right  of  his  late  wife,  and  being  entitled,  under  the  will  of  B. 
(whose  executor  he  was)  to  another  third  for  his  life,  with  remainder  to  his 
children  as  he  should  appoint,  with  remainder  to  them  absolutely  ;  by  his  will,  gave 
one-third  to  one  of  his  daughters  for  life,  with  remainder  to  her  children,  and  the 
other  third  to  another  daughter  for  life,  with  remainder  to  her  children.  A.  after- 
wards joined  with  the  other  tenant  in  common,  in  a  deed  of  partition,  by  which 
they  assigned  the  leaseholds,  in  trust,  as  to  one  portion,  for  A.,  his  executors,  &c., 
as  administrator  of  his  late  wife  ;  as  to  another  portion,  in  trust  for  A.,  his  executors, 
&c.,  as  executm-  of  B.,  and,  as  to  the  remainder,  in  trust  for  the  other  tenant  in 
common.     Held  that  the  deed  was  not  a  revocation  of  the  will. 


John  Woodhouse,  as  the  personal  representative  of  Thomas  Heyes,  was  possessed 
of  the  legal  estate  in  several  closes  near  Liverpool,  for  the  remainder  of  a  term  of 
1000  years ;  to  one  undivided  third  part  whereof  he  was  beneficially  entitled,  in  right 
of  Jane,  [116]  his  late  wife ;  and,  under  the  will  of  William  Heyes,  to  whom  he  was 
executor,  he  was  entitled  to  another  third  part,  for  his  life,  with  remainder  to  his 
children  as  he  should  appoint,  and,  in  default  of  appointment,  to  them  absolutely  :  and 
Catharine  Pyke,  the  administratrix  and  only  child  of  Thomas  Heyes,  who  was  one  of 
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the  nephews  of  the  first-named  Thomas    Heyes,   was   beneficially   entitled    to  the 
remaining  third  part. 

J.  Woodhouse,  bv  his  will,  dated  the  12th  of  February  1807,  gave  one-half  of  the 
two-thirds  of  the  leasehold  premises,  "to  which  he  was  then  legally  or  equitably 
entitled,"  to  trustees,  in  trust  to  sell,  if  they  thought  proper,  and  to  pay  the  rents, 
and  the  interest  of  the  monies  to  arise  from  the  sale,  to  his  daughter  Jane,  the  wife 
of  Charles  Okill,  for  her  separate  use  for  life,  and  after  her  death,  for  her  children  : 
and  he  gave  the  other  half  of  the  two-thirds,  upon  similar  trusts,  for  the  benefit  of  his 
daughter  Ann,  the  wife  of  James  Manifold,  and  her  children. 

Bv  an  indenture,  dated  the  16th  of  July  1807,  and  made  between  John  Wood- 
house'  (who  was  described  as  the  surviving  executor  of  Catharine  Heyes,  the  widow 
and  surviving  executrix  of  Thomas  Heyes,  the  uncle,  and  as  administrator  of  Jane,  his 
late  wife,  and  also  as  executor  of  William  Heyes)  of  the  first  part,  John  Pyke  and 
Catharine  his  wife  (who  was  described  as  the  administratrix  of  Thomas  Heyes,  the 
nephew)  of  the  second  part,  and  Thomas  Hassall  of  the  third  part :  after  reciting  the 
wills  of  Thomas  Heyes,  the  uncle,  and  William  Heyes,  and  the  other  instruments 
under  which  Woodhouse  and  Catharine  Pyke  derived  their  interests  in  the  leasehold 
premises  ;  and  that  Woodhouse,  as  the  administrator  of  Jane,  his  wife,  was  possessed 
of  one  undivided  third  part  [117]  thereof,  and,  as  the  executor  of  William  Heyes,  of 
another  undi^-ided  third  part,  and  that  Catharine  Pyke,  as  the  administratrix  of  her 
father,  Thomas  Heyes,  the  nephew,  was  possessed  of  the  other  undivided  third  part, 
and  that  they  had  come  to  an  agreement  to  make  partition  of  the  premises,  and  that, 
accordingly,  the  same  had  been  di\-ided  into  three  parts,  and  that  Woodhouse  and 
Pyke  and  "his  wife  were  satisfied  that  the  same  was  a  fair  diWsion,  and,  that  in  order 
that  the  agreement  might  be  effectually  carried  into  execution,  they  had  mutually 
agreed  to  assign  the  premises  to  Hassall,  upon  the  trusts  thereinafter  mentioned  :  it 
was  witnessed  that  Woodhouse  and  Pyke  and  his  wife,  in  pursuance  of  the  agreement, 
did,  according  to  their  respective  estates  and  interests  in  the  premises,  assign  the 
same  to  Hassall,  to  hold  the  same,  as  to  that  proportion  of  the  premises  marked  in 
the  plan  indorsed  on  the  indenture,  with  the  letter  A.,  in  trust  for  Woodhouse,  his 
executors,  administrators  and  assigns,  as  adminisfrator  of  his  late  v:ip',  and  as  to  that 
portion  of  the  premises  marked  in'the  plan  with  the  letter  B.,  in  trust  for  Woodhouse, 
his  executors,  administrators  and  assigns,  as  executor  of  William  Hayes,  and,  as  to  that 
piece  or  parcel  of  land  marked  in  the  plan  with  the  letter  C,  in  trust  for  Catharine 
Pyke,  as  administratrix  of  Thomas  Heyes,  the  nephew,  and  to  the  intent  that  Wood- 
house  and  Catharine  Pyke  might  hold  the  several  pieces  or  parcels  of  land,  in  severalty, 
for  the  remainder  of  the  term  of  1000  years.  Woodhouse  died  in  December  1812. 
He  had,  by  Jane,  his  wife,  five  children,  namely,  the  two  daughters  named  in  his  will, 
and  three  sons. 

The  suit  was  instituted  by  one  of  those  sons  against  the  persons  interested,  under 
Woodhouse's  will,  in  the  two-thirds  of  the  premises  ;  and,  on  the  hearing  of  the  [118] 
cause,  it  was  referred  to  the  Master  to  inquire  whether  the  will  was,  by  any  and  what 
means,  and  to  any  and  what  extent  revoked.  The  Master  reported  that  Woodhouse, 
by  executing  the  deed  of  partition,  revoked  his  will  as  to  the  leasehold  premises. 
Some  of  the  Defendants  excepted  to  the  report ;  and  the  exception  now  came  on  to 
be  heard. 

Mr.  Jacob  and  Mr.  Koe,  in  support  of  the  exception. 

The  transaction  which  the  Master  has  found  to  be  a  revocation  of  the  will  was  a 
mere  partition,  unaccompanied  by  any  alteration  in  the  powers  which  the  testator 
previously  had  over  the  estate.  If  "he  had  taken  back  a  divided  third  part,  with 
different  powers  over  it  from  those  he  had  before,  it  would  have  been  a  revocation  : 
but  here  the  testator  took  back  precisely  the  same  estate  as  he  had  before,  except  that 
it  was  equitable  instead  of  legal ;  and  he  had  the  same  power  of  disposition  over  the 
equitable  as  he  before  had  over  the  legal  estate.  A  fine  levied  for  the  purpose  of 
partition  is  not  a  revocation  of  a  will :  nor  is  it  a  revocation,  if  the  party  places  the 
legal  estate  out  of  himself  for  the  purpose  of  partition  merely.  Parsons  v.  Freeman 
(3  Atk.  741),  Lovcl\.  Spillet  (3  P.  W.  3-i-l),  IVehh  v.  Temple  (Freem.  542),  Brain  v. 
Brain  (Madd.  &  Geld.  221). 

[The  Vice-Chascellor.     Suppose  that  Woodhouse  and  Mr.  and  Mrs.  Pyke,  for 
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the  purpose  of  making  the  partition,  had  assigned  the  whole  legal  interest  to  Hassall, 
and  that  on  the  following  day  Hassall  had  reassigned  a  certain  portion  of  the  lands 
to  Woodhouse,  and  the  remainder  to  Mr.  and  Mrs.  Pyke,  and  then  Woodhouse  had 
assigned  his  portion  to  a  trustee  in  trust  [119]  for  himself,  would  that  have  been  a 
revocation  1  The  rule  as  to  chattels  is  different  from  the  rule  as  to  freeholds  ;  for  all 
that  is  required  to  make  chattels  pass  by  a  will  is  that  the  testator  should  have  them 
at  his  death.] 

Mr.  Spence  and  Mr.  Twells,  in  support  of  the  report.  The  testator,  by  his  will, 
has  disposed  of  two-thirds  of  the  leaseholds  as  if  they  were  his  own  absolute  property ; 
and  the  question  is  whether  he  has  not  shewn,  by  the  deed  of  partition,  that  he 
intended  to  stand  in  a  different  situation  with  respect  to  the  property  from  that  in 
which  he  stood  at  the  date  of  his  will.  "We  refer  to  the  deed,  not  as  a  mere  partition, 
but  as  an  instrument  by  which  he  declared  his  interests  to  be  quite  different  from 
those  which  he  professed  to  bequeath.  He  took  the  divided  shares  in  a  character 
different  from  that  which  he  professed  to  have  when  he  made  his  will ;  for  he  took 
one-third  as  administrator  of  his  wife,  and  the  other  third  as  executor  of  William 
Heyes ;  so  that  he  acknowledged  the  rights  of  their  creditors,  if  there  were  any.  It 
is  clear  that  he  did  not  intend  the  bequest  in  his  will  to  stand,  as  by  the  deed  he 
declared  himself  to  be  a  trustee  for  persons  to  whom  he  did  not  bequeath  the  property, 
and  deprived  himself  of  the  interest  which  he  previously  had.  There  was,  therefore, 
an  object  beyond  the  mere  partition  ;  and,  consequently,  the  bequest  was  revoked. 
Whether  it  is  called  revocation  or  ademption  is  of  no  importance.  Heseltine  v. 
HeseUine  (3  Madd.  276),  TFilliams  v.  Otoens  (2  Ves.  j.  595),  Attorney-General  v.  Vigor 
(8  Ves.  256;  see  281),  Colegrave  v.  Manby  (Madd.  &  Geld.  72),  Knollys  v.  Alcock  (5 
Ves.  648,  and  7  Ves.  558). 

[120]  Mr.  Jacob,  in  reply.  The  rule  as  to  freeholds  is  different  from  the  rule  as 
to  leaseholds  ;  for  a  testator  can  devise  such  freeholds  only  as  he  has  at  the  date  of 
his  will ;  but  he  may  bequeath  all  the  leaseholds  that  he  may  have  at  his  death.  The 
share  which  Woodhouse  look  as  the  representative  of  William  Heyes  was  settled  on 
himself  for  life,  and  then  for  such  of  his  children  as  he  should  appoint.  Therefore 
his  will,  so  far  as  the  life  interests  of  Mrs.  Okill  and  Mrs.  Manifold  are  concerned, 
would  operate  as  an  execution  of  the  power.  If  a  man  devises  my  estate,  and  after- 
wards acknowledges  to  me  that  the  estate  is  mine,  that  acknowledgment  does  not 
affect  his  will ;  for  the  devise  was  bad  before. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  It  appears,  by  the  recitals  in  the  deed 
of  partition,  that  John  Woodhouse,  as  executor  of  Catharine  Heyes,  who  was  the 
executrix  of  Thomas  Heyes,  was,  at  the  date  of  his  will,  entitled  to  the  legal  estate  in 
the  entirety  of  the  leaseholds ;  for  Thomas  Heyes,  by  his  will,  gave  all  his  real  and 
personal  estate  to  his  wife,  Catharine  Heyes,  for  her  life,  and  directed  that,  after  her 
death,  it  should  be  equally  divided  between  Thomas,  George  and  Jane  Heyes,  the 
sons  and  daughter  of  his  brother  William  Heyes ;  and  he  appointed  his  wife  and  two 
other  persons,  who  died  in  her  lifetime,  his  executors.  Woodhouse,  therefore,  as  the 
executor  of  Catharine  Heyes,  would  be  clearly  entitled  to  the  legal  estate ;  and  the 
interests  of  Thomas,  George  and  Jane  would  not,  strictly  speaking,  be  interests 
in  the  term  in  remainder,  but  in  the  whole  produce  of  the  residue  of  Thomas 
Heyes's  estate,  after  it  had  been  sold  and  converted  into  money.  It  appears  that 
Woodhouse  married  Jane  Heyes ;  and,  if  the  term  was  to  be  considered  as  a 
[121]  term,  then  as  he  survived  her,  he  would  take  it  as  part  of  her  chattels  real ; 
but  if  it  was  to  be  considered  as  part  of  her  uncle's  residue,  then  he  would  take  it 
as  her  administrator.  George  Heyes  died,  and  his  father,  William  Heyes,  adminis- 
tered to  him.  The  father  made  his  will,  whereby  he  gave  his  personal  estate 
to  the  present  testator,  John  Woodhouse,  for  life,  with  remainder  to  his  children  as 
he  might  appoint,  and,  in  default  of  appointment,  to  be  equally  divided  between 
them.  Thomas  Heyes,  the  third  child  of  William  Heyes,  died  intestate,  and  Mrs. 
Pyke,  as  his  only  child,  administered  to  him.  In  this  situation  of  things  J.  Woodhouse 
makes  his  will,  and  (there  being  no  evidence  that  he  had  any  want  of  knowledge  as  to 
how  the  property  was,  in  reality,  circumstanced)  he  takes  upon  himself  to  devise, 
specifically,  one-half  of  the  two-thirds  of  the  leaseholds  to  trustees  in  trust  to  sell,  if 
they  thought  proper,  and  to  pay  the  rents  and  the  interest  of  the  monies  to  arise 
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from  the  sale,  to  his  daughter,  Mrs.  Okill,  for  life,  and,  after  her  death,  to  stand 
possessed  of  that  half  part  and  of  the  monies  to  arise  from  the  sale,  in  trust  for  her 
children  ;  and  hej  devised  the  other  half  part  to  other  trustees,  upon  similar  trusts  for 
the  benefit  of  his  daughter  Mrs.  Manifold  and  her  children.  It  is  clear  that  the 
testator  meant  to  dispose  of  the  interests  which  he  had  in  the  two  different  characters, 
as  if  he  had  had  one  consolidated  interest  in  the  collective  two-thirds ;  for  he  dealt 
with  the  two-thirds  as  one  entire  subject.  Having  made  his  will,  which  was, 
apparently,  inconsistent  with  the  way  in  which  the  one-third  that  belonged  to 
William  Heyes  was  disposed  of,  he  then  makes  this  deed  of  partition,  by  which  he 
and  Mr.  and  Mrs.  Pyke  assign  the  whole  of  the  leaseholds  to  Hassall  upon  the 
foUo-vving  trusts.  [His  Honor  here  read  the  trusts.]  It  is  clear,  supposing  those 
words  which  describe  the  characters  in  which  "\Vood-[122]-house  was  to  take  had  not 
been  inserted,  that  this  deed  would  have  been  no  revocation  at  law ;  for  the  rule  as 
to  chattels  is  difi'erent  from  the  rule  as  to  freeholds.  If  a  person  having  a  freehold 
estate  devises  it,  and  then  conveys  it  to  a  trustee,  in  trust  for  himself  in  fee,  it  is  a 
revocation ;  if  he  conveys  it  by  way  of  mortgage,  it  is  a  revocation  pro  tanto  only. 
But  if  he  has  a  terra,  and  devises  it,  and  afterwards  assigns  it  to  a  trustee  for  himself, 
then  there  is  no  revocation  in  equity  at  least. 

Xow,  with  respect  to  the  description  of  character  in  the  deed  of  partition,  it  is 
plain  that,  as  Woodhouse  took  one-third  of  the  leaseholds  as  administrator  of  his  wife, 
he  must  take  it  beneficially.  The  report  is  therefore  clearly  wrong  as  to  one  moiety 
of  the  lands  marked  A.  and  B. 

Then  as  to  the  other  moiety.  If  it  were  proved  that  the  testator,  when  he  made 
his  will,  meant  to  dispose  of  it  only  on  the  supposition  that  he  had  the  power  which 
he  assumed  to  have,  and  that  when  he  was  subsequently  informed  that  he  had  no 
such  power  he  had  it  assigned  to  himself  in  such  a  manner  as  to  shew  that  he  did 
not  intend  it  to  pass  by  his  will,  there  would  be  good  ground  for  saying  that  his  will 
was  revoked  as  to  that  moiety.  But  here  there  is  nothing  to  shew  that  Woodhouse, 
at  the  time  of  making  his  will,  was  not  aware  of  everything  that  he  knew  at  the  time 
of  making  the  deed  of  partition.  Upon  the  whole,  it  does  not  appear  to  me  that  I  am 
authorized  in  saying  that,  merely  because  there  is  this  distribution  of  character  in 
which  he  was  to  take  the  different  parts  of  the  property  allotted  to  him,  there  is  such 
a  taking  of  a  different  estate  as  would  make  void  in  equity  what  he  had  given  by  his 
will. 

[123]  I  will,  however,  think  of  it,  and  if  I  see  any  ground  to  alter  my  opinion  I 
wiU  mention  it.(l) 

[123]    Gardner  v.  Lachlan.    July  15,  1836. 

[S.  C.  affirmed,  4  My.  &  Cr.  129 ;  41  E.  R.  51  (with  note).] 

Bankrupt.     Order  and  Disposition.     Deed. 

A.,  a  broker,  on  behalf  of  the  owner  of  a  ship,  entered  into  a  charter-party  with  B.,  by 
which  B.  agreed  to  pay  to  A.,  on  behalf  of  the  owner,  a  certain  sum  for  the  freight 
of  the  ship.  The  owner  assigned  the  freight  and  earnings  that  might  become  due 
under  the  charter-party  to  C,  as  a  security  for  a  debt ;  and  C.  gave  notice  of  the 
assignment  to  A.,  but  not  to  B.  The  vessel  completed  her  voyage,  and  afterwards 
the  owner  became  bankrupt.  Held,  that  the  money  due  on  the  charter-party  was 
not  in  his  order  and  disposition  at  his  bankruptcy. 

Xo  person  can  bring  an  action  on  an  indenture,  unless  he  is  a  party  to  it  or  claims 
through  a  party.  But  a  deed-poll  may  be  so  constructed  as  to  give  a  right  of  action 
against  the  person  who  executed  it. 

A  motion  in  this  cause,  in  which  the  facts  of  the  case  are  stated,  is  reported  ante, 
vol.  6,  page  407. 

The  cause  now  came  on  to  be  heard. 

A  ship-broker,  who  was  examined  as  a  witness  for  the  Plaintiff,  deposed  that,  as 

(1)  The  case  was  not  mentioned  again. 
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far  as  his  experience  extended,  the  following  was  the  almost  invariable  course  pursued 
in  the  chartering  of  vessels  by  the  Lords  of  the  Admiralty  : — A  tender  of  the  vessel 
to  Government  is  made  by  the  broker,  in  his  own  name,  and,  subjoined  to  such  tender, 
is  an  authority  signed  by  the  owner,  authorizing  the  broker  to  enter  into  the  contract 
with  Government  on  his  behalf.  The  subsequent  business  in  entering  into  the 
contract  is  transacted  with  Government  by  the  broker  on  the  behalf  of  the  owner, 
without  the  owner's  name  being  specified  ;  and  the  broker  receives  the  freight  from 
the  Treasurer  of  the  Navy.  The  witness  added  that  he  knew  of  very  few  instances  in 
which  the  owner  dealt  with  Government  after  the  tender  [124]  had  been  made,  or 
received,  from  Government,  any  part  of  the  freight. 

Mr.  Jacob  and  Mr.  Stevens,  for  the  Plaintiff,  referred  to  the  report  of  the  motion, 
and  to  Schack  v.  Anthony  (1  M.  &  S.  573). 

Sir  William  Home  and  Mr.  Koe,  for  the  Defendants,  the  assignees  of  Scott.  The 
contract  for  the  hire  of  the  ship  was  made  between  the  owner  and  the  Government. 
Lachlan  is  described  in  the  charter-party  as  acting  for  the  owner;  throughout,  he 
contracts  for  the  owner,  whose  name  was  known  to  the  Government  before  the 
contract  was  entered  into.  Lachlan  was  nothing  but  an  agent,  declaring  that  he 
contracted,  not  for  himself,  but  for  the  owner  ;  and  the  Government  considered  the 
owner  as  the  party  with  whom  they  were  contracting.  The  liabilities  and  the  benefits 
of  the  contract  are  all  to  fall  upon  the  owner.  There  is  one  clause  in  the  charter- 
party  which  enables  the  Government  to  mulct  the  owner  to  the  extent  of  £1000,  in 
case  of  any  misconduct.  How  can  these  stipulations  be  satisfied  by  considering  Scott 
as  having  no  interest  in  the  contract  *?  If  Scott  is  made  liable  by  the  contract,  and 
is  to  have  all  the  benefit  of  it,  he  has  a  most  material  interest  in  it.  If  Lachlan 
had  become  bankrupt,  the  freight  would  not  have  passed  to  his  assignees  ;  or  if 
Scott  had  released  the  charter-party  to  the  Government,  Lachlan  could  not  have  set 
it  up.  The  Government  were  Scott's  debtors :  and  no  one  can  deny  that  if  Scott 
had  been  solvent  the  Government  would  have  paid  the  freight  to  him.  If  Lachlan 
had  set  up  any  claim  to  it  on  the  ground  that  his  name  appeared  on  the  charter- 
party,  and  had  compelled  Scott  to  come  into  equity  to  enforce  his  [125]  rights, 
Lachlan  would  have  had  to  pay  all  the  costs  of  his  unjust  litigation.  Schack  v. 
Anthony  did  not  decide  that  no  action  could  be  brought  by  the  owner,  but  the 
ground  of  the  decision  was  that,  as  the  charter-party  was  an  instrument  under  seal, 
an  action  of  assumpsit  could  not  be  brought  by  the  person  entitled  to  the  benefit  of 
the  contract,  inasmuch  as  a  simple  contract  merges  in  a  specialty.  [The  Vice- 
Chancellor.  Schack  v.  Anthony  decides  that  the  cestui  que  trust  of  a  covenantee 
cannot  maintain  an  action  of  assumpsit  for  the  purpose  of  having  the  benefit  of  the 
covenant.  Lord  Ellenborough  gives  his  reason  in  the  commencement  of  his  judgment. 
His  Lordship  says  :  "  If  a  bond  were  given  to  a  trustee,  it  could  hardly  be  contended 
-that  an  action  of  assumpsit  might  be  maintained  by  the  cestui  que  trust  for  the  recovery 
of  the  money  secured  by  the  bond."  Is  there  any  instance  in  which  a  party  has 
been  allowed  to  bring  an  action  on  a  specialty  to  which  he  was  not  a  party  1]  We 
wish  to  be  allowed  to  try  the  question  in  a  Court  of  law.  [The  Vice-Chancellor. 
If  any  case  can  be  produced  in  which  the  cestui  que  trust  of  a  covenantee  has  been 
allowed  to  maintain  an  action,  then  I  admit  that  this  is  a  case  to  be  decided  in  a 
Court  of  law.]  Taking  the  law  to  be  as  your  Honor  states  it,  then  we  are  entitled 
to  have  this  case  decided  on  principles  of  equity.  If  there  had  been  no  assignment 
to  the  Plaintiff,  Lachlan  would  have  been  our  trustee,  and  his  duty  would  have 
been  to  receive  the  freight  from  the  Government,  and,  when  he  had  received  it,  to 
pay  it  to  us.  A  sum  of  money  due  from  a  third  party  cannot  be  effectually  assigned 
in  equity  without  notice  to  the  party  who  owes  the  money.  Policies  of  insurance 
cannot  be  validly  assigned  without  giving  notice  to  the  oflRce  in  which  they  are 
effected  ;  notice  to  an  intermediate  party  would  be  of  no  avail.  [126]  The  Plaintiff, 
on  the  face  of  the  assignment,  admits  Scott  to  be  entitled  to  the  benefit  of  the 
charter-party,  and  that  the  freight  is  due  from  the  Government  to  Scott.  Has  he 
then  done  all  that  he  ought  to  have  done  1  Ought  he  not  to  have  given  notice  of 
the  assignment  to  the  Government  1     Douglas  v.  Russell  {ante,  vol.  4,  p.  524). 

The  Vice-Chancellor  [Sir  L.  Shadwell].     With  respect  to  the  legal  point,  the 
only  person  who  could  bring  an  action,  by  virtue  of  the  charter-party,  to  recover 
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the  freight,  would  be  Lachlan.  I  admit  that  if  there  had  been  a  separate  promise 
of  any  sort  made  by  the  Commissioners  of  the  Admiralty  to  Mr.  Scott,  he  might 
recover  on  that  separate  and  independent  promise.  But  it  is,  I  think,  quite  clear, 
from  the  case  of  Schack  v.  Anihmi/,  that  Scott  could  not  recover  from  the  Lords  of 
the  Admiralty  by  means  of  the  charter-party,  he  being  no  party  to  it.  I  have 
always  understood  the  settled  rule  of  law  to  be  that  a  party  not  named  in  a  deed 
cannot  recover  by  means  of  it,  if  it  be  a  deed  between  parties.  A  deed-poll  may 
be  so  constructed  as  to  give  a  person  a  right  of  action  against  the  party  who  executed 
it ;  but,  where  there  is  a  deed  between  parties,  I  have  always  understood  it  to  be 
the  settled  rule  that  no  person  can  bring  an  action  on  it,  except  a  party  or  those  who 
claim  through  him. 

If  there  had  been  one  case  in  which  that  proposition  was  questioned,  or  which 
raised  so  much  doubt  on  the  general  rule  of  law  as  would  have  justified  me  either 
in  permitting  the  Plaintiffs  to  bring  at  action  or  to  take  the  opinion  of  a  Court  of 
law  by  means  of  a  case,  I  certainly  should  have  done  so ;  but  I  must  say  that  the 
point' appears  to  me  to  be  perfectly  plain;  and,  as  it  is  unaffected  by  any  decision, 
I  do  not  think  I  [127]  should  be  taking  a  right  course  if  I  were  to  suspend  giving 
my  judgment  on  this  part  of  the  case  until  I  had,  in  some  shape  or  other,  taken 
the  opinion  of  a  Court  of  law. 

The  next  question  is  whether  sufficient  notice  has  been  given,  so  that  Scott  can 
be  fairly  said  to  have  had  no  longer  the  order  and  disposition  of  the  subject  in 
dispute.'  Now  what  is  the  subject  in  dispute  ]  The  subject  in  dispute  is  a  right 
in  Scott  to  receive  from  Lachlan,  to  whom  the  Lords  of  the  Admiralty  had  to  pay 
it,  a  sum  of  money  which  would  be  due  on  a  charter-party  from  the  Lords  of  the 
Admiralty  to  Lachlan.  Xow,  as  I  understand  the  charter-party  and  the  evidence 
which  has  been  given  with  respect  to  the  dealings  between  the  Lords  of  the 
Admiralty  and  persons  with  whom  they  make  charter-parties,  the  object  of  the  Lords 
of  the  Admiralty  is  to  deal  with  one  defined  person,  and  not  be  subject  to  the 
inconvenience  of  dealing  with  those  who,  from  time  to  time,  may  happen  to  be  the 
owners  of  the  ship  which  is  the  subject  of  the  charter-party.  And  it  is  evident  that 
there  is  much  greater  convenience  in  dealing  with  one  of  those  few  persons  who 
happen  to  be  ship-brokers,  than  in  dealing  with  the  numerous  and  changeable  persons 
who  may,  from  time  to  time,  happen  to  be  the  owners  of  the  ship.  There  may  be,  I 
admit,  a  very  good  reason  why  the  Lords  of  the  Admiralty,  before  they  make  a  charter- 
party  with  any  broker,  should  require  from  him  something  like  an  assurance  that  he 
is  really  authorized  to  pledge  the  ship  ;  and,  therefore,  they  may  require  from  him 
something  like  an  authority  from  the  shipowner,  shewing  that  he  is  the  person 
selected  to  deal  with  them.  But,  when  that  has  been  done,  I  consider  that  they 
mean  to  deal  with  him  alone ;  and  I  am  not  prepared  to  accede  [128]  to  the  proposi- 
tion of  Sir  William  Home  that  Scott  could,  at  all  events  and  under  all  circumstances, 
have  released  the  Lords  of  the  Admiralty  from  what  was  due  on  the  charter-party ; 
because  the  making  of  the  charter-party  with  a  broker  implies  that  the  broker  him- 
self, not  at  the  time  when  the  charter-party  was  made,  but  at  or  before  the  time  when 
the  money  was  paid  to  him  by  virtue  of  the  charter-party,  might  have  a  cross- 
demand  against  the  person  who  employed  him,  that  is,  the  shipowner ;  so  that  he 
would  have  a  right  to  set-off'  against  what  might  be  due  to  the  shipowner  the  amount 
that  might  be  due  to  himself;  and  we  know  it  is  the  constant  practice  of  brokers  to 
keep  a  running  account,  and,  from  time  to  time,  to  settle  the  account  and  hand  over 
the  balance.  1  should  also  think  that  any  notice  which  might  have  been  given  by 
Scott  to  the  Lords  of  the  Admiralty  would,  as  a  matter  of  course,  be  disregarded  by 
them  until  they  had  an  authority  from  the  broker  to  deal  with  the  shipowner  as 
the  principal.  My  notion  is  that  the  charter-party  is  made  between  the  Lords  of  the 
Admiralty  and  the  broker,  in  order  that,  in  the  negotiations,  and  in  regard  to  the 
performance  of  the  voyage  and  to  the  payment  of  what  is  due  in  respect  of  the 
voyage,  the  Lords  of  the  Admiralty  should  always  have  at  hand  the  one  person 
named  in  the  charter-party.  Then  the  only  right  that  Scott  had,  in  my  opinion,  was 
a  right  to  receive  from  Lachlan,  when  the  freight  was  paid,  so  much  as  he  could 
fairly,  in  account  between  himself  and  Lachlan,  claim  from  Lachlan.  If  nothing  was 
due  to  Lachlan,  Scott,  of  course,  would  be  entitled  to  the  whole.     Scott  then  does, 
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in  effect,  by  the  assignment  of  the  13th  of  August  1832,  assign  all  that  would  be 
due  on  the  charter-party  in  question,  because  the  assignment  notices  that  he  is  the 
owner  of  the  "  Princess  Royal "  then  on  her  voyage  ;  [129]  and  it  then  assigns  to 
the  Plaintiff  all  the  money  that  would  be  due  on  the  charter-party  ;  and  notice  of  that 
assignment  was  given  to  Lachlan.  It  was  not  at  all  necessary  that  Lachlan  should  be 
made  a  party  to  the  assignment,  because,  by  the  notice,  he  is  placed  in  this  situation, 
namely,  that,  at  his  peril,  he  pays  over  to  any  other  person  than  the  party  who  gives 
him  the  notice  the  sum  of  money  which  he  might  receive  from  the  Lords  of  the 
Admiralty. 

This  case  does  not  appear  to  me  to  be  exactly  similar  to  the  case  of  a  policy  of 
insurance.  In  the  case  of  a  policy  of  ins\irance  the  assurers  make  themselves  liable 
to  pay  the  assured  a  certain  sum ;  and,  in  that  case,  in  order  to  make  the  assignment 
from  the  assured  to  a  third  person  good  as  against  the  assignees  of  the  assured  if 
he  become  bankrupt,  it  is  held  necessary  to  give  notice  to  the  assurers ;  but,  in  the 
case  of  money  being  due  on  a  charter-party,  there  is,  of  necessity,  a  third  person 
introduced,  who  does  not  exist  in  the  case  of  a  policy  of  insurance,  that  is,  the  Govern- 
ment ;  but  it  is  quite  plain,  and  I  must,  I  think,  take  it  for  granted,  that  what  the 
Government  has  to  pay  will  be  paid  to  the  person  to  whom  the  Government  has  con- 
tracted to  pay  it ;  and  ,the  assignment  being,  in  fact,  an  assignment  of  what  will 
become  due  from  Lachlan  to  Scott,  it  appears  to  me,  from  that  circumstance,  that  it 
was  not  necessary  to  give  notice  to  any  other  person  than  to  Lachlan. 

My  opinion,  as  I  said  before,  is  that  if  the  notice  had  been  given  to  the  Govern- 
ment, it  would  have  been  disregarded.  They  never  meant  to  place  themselves  in 
such  a  situation  as  that  they  should  be  obliged  to  notice  any  person  who  should  claim 
through  Lachlan.  The  [130]  subject  of  the  assignment  was  the  money  that  might 
be  due  from  Lachlan  to  Scott ;  and,  therefore,  the  notice  to  Lachlan  intercepted  the 
right  of  Scott  to  demand  it  from  him,  and,  consequently,  placed  it  out  of  the  order 
and  disposition  of  Scott. 

My  opinion,  therefore,  on  both  points,  is  in  favour  of  the  Plaintiff. 

[130]     Sands  ?>.  NuGEE.(l)    July  5,  1836. 

[S.  C.  5  L.  J.  Ch.  (N.  S.)  329.] 

Construction.     Power  to  Appoint  New  Trustees. 

By  a  settlement  in  the  Scotch  form,  estates  were  vested  in  two  trustees,  and  each  of 
them  was  empowered  to  nominate  another  person  to  succeed  him  in  the  trusts  after 
his  death.  One  only  of  the  trustees  accepted  the  trusts,  and  he,  by  his  will, 
appointed  three  persons  to  succeed  him.     Held,  that  the  appointment  was  good. 

By  a  settlement  in  the  Scotch  form,  dated  the  5th  of  November  1803,  and 
executed  by  John  3d  Duke  of  Roxburgh,  certain  estates  of  the  duke  were  vested  in 
two  trustees,  with  power  for  him  to  appoint  any  other  persons  he  thought  proper  to 
be  trustees ;  and  it  was  directed  that  two  trustees  should  be  a  quorum  ;  and  each  of 
the  trustees  therein  named  or  to  be  named  by  the  duke,  who  should  accept  the  trusts, 
was  empowered  to  nominate  any  other  person  he  pleased  to  succeed  to  himself  in  the 
trust  after  his  decease  ;  and  the  said  nominees  also  were  empowered  to  name  other 
persons  to  succeed  to  them  respectively,  after  their  deaths,  and  until  the  trusts  should 
be  completely  executed. 

One  of  the  trustees  named  by  the  duke  disclaimed  ;  and  the  other  by  his  will, 
dated  the  8th  of  March  1823,  appointed  three  persons  to  succeed  him  in  the  trusts, 
and  devised  and  bequeathed  to  them  all  the  property,  real  and  personal,  of  the  duke 
in  England,  then  vested  in  him  in  trust  as  aforesaid. 

One  only  of  those  three  persons  accepted  the  trusts  ;  and  he  contracted  with  the 
Defendant  for  the  sale  of  [131]  some  of  the  real  estates.     The  Defendant  refused  to 

(1)  Ex  relatwne. 
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complete  the  purchase,  on  the  ground  that  the  appointment  of  three  trustees  was  not 
authorized  by  the  power  in  the  settlement.  The  Plaintiff,  thereupon,  filed  a  bill 
against  him  to  compel  specific  performance  of  the  agreement. 

The  Master  reported  in  favour  of  the  title  ;  upon  which  the  Defendant  excepted 
to  the  report. 

Mr.  Campbell  appeared  in  support  of  the  exception,  and  Mr.  Jacob  and  Mr. 
Martineau,  in  support  of  the  report. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  trustee  named  in  the  settlement 
was  authorized,  by  the  power,  to  determine  what  other  person  should  succeed  to 
himself ;  he  does  so  by  naming  three  persons.     I  see  nothing  in  the  objection. 

Exception  overruled. 

[132]     GiBBS  V.  Tait.     July  i,  1836. 

[S.  C.  5  L.  J.  Ch.  (X.  S.)  344.] 

TFill.     Construction. 

A  testator  bequeathed  the  residue  of  his  personal  estate  to  his  widow,  in  trust  to 
apply  the  interest  and  proceeds  for  her  own  use,  and,  after  her  decease,  he  gave 
u-hat  should  be  remaining  of  such  residuary  monies,  unto  and  equally  among  all  the 
daughters  of  T.  D.  and  their  issue,  with  benefit  of  survivorship  and  accruer.  T.  D. 
had  three  daughters  li\'ing  at  the  testator's  death.  One  of  them  died  without  issue 
in  the  lifetime  of  the  testator's  widow.  The  two  others  survived  the  widow  and 
had  issue  living  at  her  death.  Held,  that  the  two  surviving  daughters  were  entitled 
to  the  whole  of  the  residue,  absolutely. 

John  Dixon  bequeathed  the  residue  of  his  personal  estate  unto  his  wife,  Hannah 
Dixon,  and  her  assigns  ;  and  he  directed  her  to  place  the  same  out  at  interest  and  apply 
the  interest  and  proceeds  thereof  for  her  own  use  and  benefit,  if  she  should  continue 
his  widow,  and,  after  her  decease  or  marriage,  he  gave  tvhat  should  be  remaining  of  such 
residuary  monies,  in  manner  thereinafter  mentioned  (that  is  to  say)  one  moiety  unto 
James  Dixon,  son  of  Thomas  Dixon,  his  executors  and  administrators,  and  the  other 
moiety  unto  and  equally  among  all  the  daughters  of  the  said  Thomas  Dixon  and  their 
issue,  with  benefit  of  survivorship  and  accruer.(l) 

Hannah  Dixon  and  Thomas  Dixon  survived  the  testator ;  and,  at  the  testator's 
death,  Thomas  Dixon  had  three  daughters  living,  one  of  whom  died  in  the  lifetime 
of  Hannah  Dixon,  and  without  issue. 

Upon  the  death  of  Hannah  Dixon  the  bill  was  filed,  by  the  two  surviving 
daughters  of  Thomas  Dixon,  against  their  children  and  grandchildren  and  the 
personal  representative  of  their  deceased  sister,  claiming  to  be  entitled  to  one-fourth 
each  of  the  testator's  residuary  estate. 

Mr.  G.  Richards,  for  the  Plaintiffs,  contended  that  [133]  the  daughter  of  Thomas 
Dixon,  who  died  in  the  lifetime  of  Hannah  Dixon,  was  not  entitled  to  any  share  of 
the  residue,  and  that  the  word  "  issue  "  was  used  in  the  will  as  a  word  of  limitation, 
and,  consequently,  that  the  Plaintiffs,  who  were  the  only  daughters  of  Thomas  Dixon, 
who  survived  Hannah  Dixon,  the  tenant  for  life  of  the  residue,  were  entitled  to  a 
moiety  of  it  absolutely  and  in  equal  shares.  Li/on  v.  Mitchell  (1  Madd.  467),  Cripps 
V.  JVohott  (4  Madd.  11),  Daniell  v.  Daniell  (6  Ves.  297),  Pope  v.  JFhitcombe  (3 
Russ.  124). 

Mr.  Bird,  for  the  personal  representative  of  Thomas  Dixon's  deceased  daughter, 
cited  Pearson  v.  Stephen  (5  Bli.  N.  S.  203),  Butter  v.  Ommaney  (4  Russ.  70),  Bromn  v. 
Bigg  (7  Ves.  279). 

Mr.  Blunt  and  Mr.  Keene,  for  the  children  and  grandchildren  of  the  Plaintiffs, 
contended  that,  under  the  words  "  unto  and  equally  among  all  the  daughters  of  the 
said  Thomas  Dixon  and  their  issue,"  all  the  issue  of  the  Plaintiffs  who  were  alive  at 

(1)  The  clause  of  survivorship  and  accruer  was  not  set  out  in  the  bill. 
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the  death  of  Hannah  Dixon,  were  entitled  to  take  as  tenants  in  common  with  the 
Plaintiffs.     Davenport  v.  Hanbury  (3  Ves.  257),  Freeman  v.  Parsley  (Ibid.  421). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  On  the  first  point  it  is  plain  that  the 
persons  who  were  in  the  contemplation  of  the  testator  were  those  who  were  in 
existence  at  the  time  when  the  property  which  they  were  to  take  was  to  be  ascer- 
tained. He  speaks  of  the  residue  as  if  it  would  be  uncertain,  until  the  [134]  death 
or  second  marriage  of  his  widow,  what  the  residuary  estate  would  consist  of ;  and, 
therefore,  he  meant  that  those  only  should  take  who  should  be  in  existence  when  the 
property  which  they  were  to  take  was  to  be  distributed  ;  and,  consequently,  the 
deceased  daughter  did  not  become  entitled  to  any  share. 

On  the  second  point  it  would  be  a  very  inconvenient  decision  to  make  the 
mother's  children  and  grandchildren  all  take  simultaneously.  This  case  is  weaker 
than  Pearson  v.  Stephen ;  and  I  cannot  but  think  that  the  true  construction  is  that 
the  two  daughters  who  survived  the  tenant  for  life  take  absolutely. 

[134]    Robinson  v.  Waddelow.    July  6,  1836. 

[S.  C.  5  L.  J.  Ch.  (N.  S.)  350.] 

IFill.     Consti-udion. 

Testator  gave  all  the  residue  of  his  effects,  to  be  equally  divided  between  his  two 
daughters  and  their  husbands  and  families.  The  Court  rejected  the  words, 
"  husbands  and  families,"  and  held  that  the  two  daughters  took  the  residue  equally 
and  absolutely. 

Samuel  Robinson  made  his  will,  dated  the  1st  of  April  1830,  in  the  following 
words  : — "  I  give  and  bequeath  all  my  property,  of  what  nature  or  kind  soever,  to 
Thomas  Robinson,  Henry  Crabb  Robinson,  and  Thomas  Mills,  in  trust  for  the 
following  purposes  :  after  the  discharge  of  all  my  just  debts  and  funeral  expenses,  I 
giv^e  and  bequeath  the  following  sums  to  my  different  relations  and  friends  ;  to  my 
youngest  daughter  Lsetitia,  now  Lfetitia  Featherston,  the  sum  of  £4000,  to  be  paid 
to  her  within  three  months  from  the  time  of  my  decease ;  this  I  consider  her  entitled 
to  receive,  as  a  similar  proportion  of  my  property  has  already  been  paid  to  her  sister 
Marianne ;  to  my  three  executors,  £200  each  ;  to  my  niece,  Elizabeth  Thornton, 
£300,  but  if  not  then  living,  to  be  paid  to  her  husband,  Thomas  Thornton,  or  her 
children  who  may  then  survive  them  ;  to  Robinson  John  Kitchener,  if  surviving, 
£300,  or  to  [135]  his  wife,  Ann  Kitchener  ;  but  if  neither  should  survive,  then  to 
become  part  of  my  residuary  property."  The  testator  then  gave  some  pecuniary 
legacies,  and  proceeded  as  follows  : — "  I  hereby  further  direct  that  the  sum  of  £10,000 
shall  be  invested  in  the  Government  or  real  securities  in  the  names  of  trustees  to  be 
chosen  by  my  executors,  with  a  power  of  renewal  in  case  of  death,  upon  trust  on 
account  of  my  eldest  daughter  Marianne,  now  Marianne  Waddelow  ;  the  interest  of 
which  to  be  paid  to  her  every  half-year  for  her  own  private  use,  without  being  subject 
to  the  direction  or  control  of  any  husband  or  other  person  whatever ;  and,  further, 
that  the  said  sum  of  £10,000  shall  remain  untouched  during  her  natural  life,  and, 
at  her  death,  then  to  be  equally  divided  between  the  children  who  may  survive  her 
legally  begotten;  but  if  none  shall  survive  her,  then  the  said  sum  of  £10,000  to  be 
wholly  at  her  own  disposal,  agreeable  to  any  arrangement  she  may  have  made  in  the 
anticipated  event  of  such  a  circumstance.  I  also  direct  that  the  same  amount  of 
£10,000  shall  be  invested,  in  the  same  manner  in  every  respect,  on  account  of  my 
daughter  Ltetitia,  now  Ltetitia  Featherston,  the  interest  to  be  paid  to  her  every  six 
months.  Jll  the  rest  and  resvlue  of  my  effects  to  be  equally  divided  between  my  said 
daughters  and  their  husbands  and  families." 

^  The  bill  was  filed  by  the  executors  and  trustees  of  the  will  against  Mr.  and  Mrs. 
Waddelow  and  their  five  children,  and  Mr.  and  Mrs.  Featherston  and  their  three 
children,  praying  that  the  rights  and  interests  of  all  parties  in  the  testator's  residuary 
estate  might  be  ascertained  and  declared. 
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Mr.  Craig  appeared  for  the  PlaintifiFs. 

[136]  Mr.  Knight,  for  Mr.  and  Mrs.  Waddelow,  said  that  the  testator  had  expressed 
himself  in  a  circumlocutory  manner,  but  that  his  intention  clearly  was  to  give  his 
residue  to  his  two  daughters  absolutely.  Cooper  v.  Thornton  (3  Bro.  96,  186),  Robinson 
V.  Tickell  (8  Yes.  142),  Hammond  v.  Neame  (1  Swans.  35).  The  word  "family  "is 
much  more  vague  than  "children,"  and  yet  Sir  W.  Grant  decided  in  Robinson  v. 
Tickell  that,  under  a  gift  to  Mary  Ann  Robinson,  for  her  and  her  children's  use,  Mary 
Ann  Robinson  was  entitled  to  the  fund.  The  testator  has  settled  all  that  he  intended 
to  settle ;  and  has  used  words  apt  and  fit  for  the  purpose. 

The  Solicitor-General,  for  Mr.  and  Mrs.  Featherston. 

The  Vice-Chaxcellor.  If  the  words  of  the  residuary  bequest  comprehend  all 
the  children  of  the  two  daughters,  then  they  must,  of  necessity,  comprehend  all  their 
husbands. 

Mr.  Duckworth,  for  the  children  of  Mr.  and  Mrs.  Waddelow.  In  Cooler  v.  Thm-nton 
Lord  Thurlow  decided  that  the  legacy  had  been  properly  paid  to  the  father,  not  for 
his  own  benefit,  but  as  a  trustee  for  his  children.  Robinson  v.  Tickell  is  a  decision  to 
the  same  effect.  Sir  W.  Grant  there  says  :  "  I  think  this  is  like  Cooper  v.  Thmnton." 
In  Hammond  v.  Neame  it  clearly  appeared,  from  the  context  of  the  will,  that  the  testator 
intended  his  daughter  to  have  a  beneficial  interest  in  the  dividends  of  the  stock  ;  that 
case,  therefore,  does  not  apply.  Here  the  words  that  imply  equality  of  division  are 
inseparably  connected  with  the  gift.  In  Barnes  v.  Palch  (8  Yes.  604)  there  were  words 
somewhat  similar  [137]  to  those  in  the  present  case.  [The  Yice-Chancellor.  That 
case  decides  only  that  "  family  "  means  "children."] 

Mr.  Sharpe,  for  the  children  of  Mr.  and  Mrs.  Featherston.  It  is  clear,  from  the 
frame  of  the  will,  that  the  testator's  object  was  to  divide  his  property  into  moieties, 
and  that  one  moiety  should  go  to  one  daughter  for  life,  and,  after  her  death,  to  her 
children,  and  the  other  moiety  to  the  other  daughter  and  her  children,  in  like  manner. 
The  residuary  bequest  is  merely  a  short  reference  to  what  was  expressed,  more  at 
length,  in  the  previous  part  of  the  will.  Jeffery  v.  Honywood  (4  Madd.  398). 

The  Yice-Ch.\NCEllor  [Sir  L.  Shad  well].  In  the  gift  of  the  £10,000,  the  testator 
does  take  notice  of  future  husbands ;  for  he  says  :  "  for  her  own  private  use,  without 
being  subject  to  the  direction  or  control  of  any  husband  or  other  person  whatever." 
Why  then  am  I  to  suppose  that,  in  the  gift  of  the  residue,  he  did  not  mean  to  include 
future  husbands  ? 

The  word  "  family  "  is  an  uncertain  term  ;  it  may  extend  to  grandchildren  as  well 
as  children.  The  most  reasonable  construction  is  to  reject  the  words  "  husbands  and 
families."  In  Doe  v.  Joinville  (3  East,  172)  there  was  a  gift  to  the  brother's  and 
sister's  families ;  and  the  Court  of  King's  Bench  held  that  it  was  void  for  uncertainty. 
I  think  that  the  best  construction  in  this  case  is  to  hold  that  the  two  daughters  take 
the  residue  equally  and  absolutely  as  tenants  in  common. 

[138]    The  Attorney-General  v.  George.    July  9,  1836. 

Cumulative  Legacies.     Will.     Construction.     Specific  Legacy. 

Testator,  by  his  will,  gave  his  wife  an  annuity  of  £279  for  life,  and  directed  his 
executors  to  purchase,  out  of  the  proceeds  of  his  residuary  real  and  personal  estate, 
a  sum  of  three  per  cents.,  sufficient  to  pay  the  annuity ;  and  after  his  wife's  death 
he  gave  £2000  of  the  stock  to  be  purchased  to  trustees,  in  trust  to  pay  the 
dividends,  in  sums  of  £5  each,  to  poor  decayed  tradesmen  and  women,  residents  of 
Aylesbury ;  and,  if  the  dividends  should  be  more  than  sufficient  to  pay  such  poor 
men  and  women  of  the  description  before  mentioned  £5  each,  then  to  divide  the 
rest  amongst  such  "poor  men  and  women,  and  in  such  sliares  as  the  trustees  should  think 
fit.  The  testator,  at  the  date  of  his  will,  had  £2000  three  per  cents. ;  and,  although 
he  did  not  mention  that  sum  in  his  will,  he,  in  a  codicil,  recited  that  he  had  sold 
out  the  £2000  three  per  cents.,  as  mentioned  in  his  will,  and  bought  £2042  in  the 
long  annuities ;  and  he  gave  the  dividends  thereof  to  his  wife  for  life,  and  after 
death  the  capital  to  the  same  trustees  as  were  named  in  his  will,  in  trust  to  pay 
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the  dividends,  in  sums  of  £5  each,  to  poor  decayed  tradesmen  and  poor  women, 
natives  and  residents  in  Aylesbury  ;  and  if  the  dividends  should  be  more  than 
sufficient  to  pay  £5  to  each  of  such  poor  men  and  women  of  the  description  before 
mentioned,  then  to  pay  to  six  poor  men  and  six  women  £7  instead  of  £5  each.  Held,  that 
the  bequests  by  the  codicil  were  not  substitutional  for  the  bequests  by  the  will. 
Testator  bequeathed  £2042  in  the  £5  per  cent.  Bank  long  annuities  for  30  years, 
which  he  had  purchased.  It  appeared  that  he  had  bought  £106  annuities  for 
terms  of  years  ending  January  1860,  for  £2042.  Held,  that  the  £106  annuities 
passed. 

Stephen  Holloway,  by  his  will,  dated  the  11th  of  July  1829,  gave  to  his  wife  an 
annuity  of  £279,  8s.,  which,  with  the  dividends  arising  from  the  stocks  or  funds  to 
which  she  was  entitled  for  life  under  the  settlement  therein  mentioned,  would  make 
the  annual  sum  of  £300,  for  her  life,  to  be  paid  half-yearly,  on  the  5th  of  January 
and  5th  of  July  in  each  year,  the  first  payment  to  be  made  on  such  of  the  said  days 
as  should  first  happen  after  his  decease  :  and  he  gave  to  Edward  Lowes  his  free- 
hold and  leasehold  heredita-[139]-ments  in  the  parish  of  St.  George  the  Martyr, 
Southwark,  for  his  life,  subject,  nevertheless,  as  thereinafter  mentioned  :  and  he  also 
cave  to  Edward  Lowes  all  his  leasehold  premises  in  Redcross  Court  in  the  parish  of 
St.  Saviour,  in  the  county  of  Surrey,  for  the  natural  life  of  his  wife,  subject,  never- 
theless, as  thereinafter  mentioned  :  and  he  charged  all  his  freehold  and  leasehold 
hereditaments  aforesaid,  with  the  payment  of  the  annuity  of  £279,  8s.,  in  case  the 
dividen<ls  of  the  monies  thereinafter  by  him  directed  to  be  laid  out  in  the  funds  for 
that  purpose  should  be  insufficient  to  answer  the  same  ;  but,  nevertheless,  it  was  his 
will  that  the  same  freehold  and  leasehold  hereditaments  should  be  subject  only  to 
such  part  of  the  annuity  as  those  dividends  should  be  insufficient  to  satisfy  :  and 
after  the  decease  of  his  wife,  or  in  case  of  the  death  of  Edward  Lowes  in  her  lifetime, 
then,  after  his  decease,  he  gave  his  leasehold  hereditaments  in  Redcross  Court  to 
William  Rickford,  Woodford  Blake  Eagles,  John  Churchill,  Thomas  Dell  and  Robert 
Dell,  all  residing  at  Aylesbury  in  the  county  of  Buckingham,  subject,  nevertheless, 
to  the  payment  of  the  annuity  to  his  wife  in  the  event  of  Edward  Lowes  dying  in 
her  lifetime  :  and  he  gave  all  the  residue  of  his  estate  and  effects,  both  real  and 
personal,  to  William  George,  Samuel  Ritchie  and  L.  Redhead,  their  heirs,  executors, 
&c.,  upon  trust  to  get  in  such  parts  thereof  as  might  bo  outstanding,  and  to  sell  such 
parts  thereof  as  might  be  in  their  nature  saleable ;  and  upon  trust,  out  of  the  monies 
to  arise  from  the  residue  of  his  estate,  to  invest  so  much  thereof,  in  their  names,  in 
the  purchase  of  such  a  sum  in  the  three  per  cent,  consols,  as,  from  the  dividends 
thereof,  would  be  sufficient  to  pay  the  annuity  given  to  his  wife,  and  to  pay  the 
residue  of  the  monies  (if  any),  after  setting  apart  and  investing  such  sum  as  therein- 
before mentioned,  to  [140]  Edward  Lowes  for  his  own  use  and  benefit :  but  in  case 
the  whole  of  the  monies  to  arise  from  his  residuary  estate  should  not  be  competent 
to  purchase  such  a  sura  of  stock  as  before  mentioned,  then  upon  trust  to  invest  the 
whole  of  the  monies  to  arise  from  his  residuary  estate  in  the  purchase  of  three  per 
cent,  consols,  and  to  stand  possessed  thereof  in  trust  to  pay  to  or  permit  his  wife  to 
receive  the  dividends  to  arise  therefrom,  as  the  same  should  become  payable,  for  her 
life,  for  her  sole  and  absolute  use,  independent  of  the  debts,  &c.,  of  any  husband  with 
whom  she  might  thereafter  intermarry,  and  after  her  decease,  in  trust  to  pay  the 
several  legacies  and  for  the  purposes  thereinafter  mentioned  :  (that  is  to  say)  he  gave 
to  Rickford,  Eagles,  Churchill,  Thomas  Dell  and  Robert  Dell,  the  sum  of  £2000  three 
per  cent,  consols  (to  be  transferred  to  them  free  from  legacy  duty,  which  he  directed 
to  be  paid  by  W.  George,  S.  Ritchie  and  L.  Redhead),  and  he  directed  that  Rickford, 
Eagles,  Churchill,  Thomas  Dell  and  Robert  Dell  should  stand  possessed  of  the  £2000 
consols  and  also  of  the  leasehold  hereditaments  in  Redcross  Court,  upon  trust,  out  of 
the  dividends  and  rents  thereof,  upon  Christmas  Day  in  every  year  for  ever,  to  pay 
unto  such  number  of  poor  decayed  tradesmen  and  women,  residents  of  Aylesbury,  who 
had  not  received  any  parish  relief,  being  of  good  moral  characters  and  members  of 
the  Church  of  England,  and  who  should  have  attained  the  age  of  60  years,  as  the 
same  dividends  and  rents  would  extend  to  pay,  the  sum  of  £5  each  ;  and,  in  case  the 
dividends  and  rents  should  be  more  than  sufficient  to  pay  to  such  poor  men  and 
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women  of  the  description  thereinbefore  mentioned  the  sum  of  £o  each,  then  to  divide 
the  residue  of  the  difulends  and  rents  among  such  poor  men  and  women,  in  such  shares  and 
proportion  as  his  trustees  should,  in  their  discretion,  [141]  think  fit.  The  testator  then 
gave  to  several  persons  legacies  of  £100  and  £50  sterling  each  ;  and  he  gave  all  the 
residue  of  the  said  three  per  cent,  consols,  after  the  several  payments  aforesaid,  to 
Thomas  Edmonds,  Samuel  Edmonds  and  Edward  Lowes,  equally  to  be  divided 
between  them. 

The  testator  made  a  codicil  which  was  not  dated  or  attested,  but  was  as  follows  : — 
"  Having  sold  out  the  £2000  stock  (as  mentioned  in  my  will,  dated  the  29th  of  July 
1829  (1) ),  in  the  three  per  cent,  consols,  and  bought  £2042  in  the  five  per  cent.  Bank 
long  annuities  for  30  years  ;  I  desire  that  my  executors,  William  George,  Samuel 
Ritchie  and  L.  Redhead,  as  named  in  my  will,  do  pay  the  whole  of  the  above  dividend 
of  the  said  £2042  into  the  hands  of  my  dear  wife",  Mary  Holloway,  for  and  during 
the  term  of  her  natural  life,  and  that,  "from  and  after  the  decease  of  my  said  dear 
wife,  my  said  executors  do  immediately  transfer  the  whole  of  the  said  £2042  long 
annuities  into  the  names  of  William  Rickford,  W.  B.  Eagles,  John  Churchill,  Thomas 
Dell  and  Robert  Dell,  all  of  the  town  of  Aylesbury,  the  trustees  as  mentioned  in  my 
above-mentioned  will,  three  of  them  to  be  a  quomm,  and  always  to  be  three,  and  the 
survivors  and  survivor  of  them,  upon  the  trusts  hereinafter  mentioned  and  declared 
concerning  the  same,  subject,  nevertheless,  to  the  payment,  as  hereinbefore  mentioned, 
of  the  afo"i-esaid  annuity  to  my  wife,  Mary  Holloway,  in  the  event  of  the  said  Edward 
Lowes  dying  in  her  lifetime  :  and  it  is  my  will,  and  I  do  hereby  direct,  that  the  said 
William  Rickford,  W.  B.  Eagles,  John  Churchill,  Thomas  Dell  [142]  and  Robert  Dell, 
and  the  trustees  to  be  appointed  as  set  forth  in  my  will,  do  and  shall  stand  possessed 
of  and  interested  in  the  said  sum  of  £2042  of  fiveper  cent.  Bank  long  annuities,  and 
also  of  and  in  the  said  leasehold  hereditaments  and  premises  in  Redcross  Court  in  the 
parish  of  St.  Saviour  aforesaid,  upon  trust,  by,  with  and  out  of  the  interest  and 
dividends,  rents  and  profits  of  the  said  stocks  or  funds  and  leasehold  hereditaments 
and  premises,  upon  Chiistmas  Day  in  each  and  every  year  for  ever  hereafter,  to  pay 
unto  such  number  of  poor  decayed  tradesmen  and  poor  women,  natives  and  residents 
in  the  town  of  Aylesbury  aforesaid,  who  have  not  and  who  do  not  receive  any  relief 
from  the  poor  rate,  being  of  sober  and  good  moral  character  and  members  of  the 
Church  of  England,  and  who  shall  have  attained  the  full  age  of  60  years,  as  the  same 
interest,  dividends,  rents  and  profits  will  extend  to  pay,  the  sum  of  £5  each  ;  and  in 
case  the  said  interest,  dividends,  rents  and  profits  shall  be  more  than  sufficient  to  pay 
to  such  poor  men  and  women  of  the  description  hereinbefore  mentioned  the  sum  of 
£5  each,  then  to  divide  and  pay  unto  sir  pom-  men  and  six  women  the  sum  of  £7  instead  of 
£5  each." 

The  testator  died  on  the  8th  of  July  183L 

The  information  (which  was  filed  against  Mary  Holloway  and  the  executors  and 
trustees  and  residuary  legatees  of  the  will),  after  noticing  the  mistaken  reference  in 
the  codicil,  alleged  that  the  executors  had  possessed  themselves  of  the  testator's 
personal  estate,  including  the  sum  of  Bank  long  annuities  mentioned  in  the  codicil, 
which  was  standing  in  the  testator's  name,  and  that  they  ought  to  have  secured  that 
sum  upon  the  trusts  thereof  declared  by  the  codicil,  and  [143]  particularly  for 
the  charitable  purposes  therein  mentioned,  and  that  they  ought,  out  of  the  testator's 
general  personal  estate,  to  have  invested  in  the  three  per  cent  consols  a  sum  sufficient 
to  produce  the  annual  sum  of  £279,  8s.,  in  order  that  the  same  might  be  properly 
secured,  and  that  the  sum  of  £2000  consols,  part  thereof,  might,  upon  Mary  Holloway's 
death,  be  applied  for  the  charitable  purposes  expressed  by  the  will :  that  the  Defen- 
dants alleged  that  the  bequest  by  the  will  of  the  £2000  consols  for  the  charitable 
purposes  therein  mentioned  was  revoked  by  the  codicil ;  but  the  information  charged 
the  contrary,  and  that,  upon  Mary  Holloway's  death,  that  sum,  and  also  the  Bank 
long  annuities,  ought  to  be  transferred  to  the  trustees  upon  the  charitable  trusts 
expressed  by  the  will  and  codicil  respectively  :  and  the  information  prayed  for  a 
declaration  to  that  effect,  and  that  the  trusts  of  the  will  and  codicil  might  be  carried 
into  execution. 

(1)  The  will  above  set  forth  was  dated  the  11th  July  1829,  and  it  did  not  notice 
any  sum  of  £2000  stock  as  then  belonging  to  the  testator. 
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The  decree  referred  it  to  the  Master  to  inquire  and  state  whether  the  testator,  at 
the  date  of  his  will,  had  any  and  what  sum  of  three  per  cent,  consols  ;  and  whether, 
after  the  date  of  his  will,  he,  at  any  time  and  when,  purchased  or  became  possessed  of 
any  and  what  sum  or  sums  of  that  stock  ;  and  whether,  after  the  date  of  his  will,  he, 
at  any  and  what  time,  sold  out  any  and  what  sum  or  sums  of  such  stock,  and  what 
was  the  amount  of  the  money  produced  by  such  sale  or  sales  respectively,  and  what 
sum  of  consols  the  testator  had  at  the  time  of  his  death  ;  and  whether,  at  the  date  of 
his  will,  he  had  any  and  what  sum  of  long  annuities  ;  and  whether,  after  the  date  of 
his  will,  he,  at  any  and  what  time  or  times,  invested  any  and  what  sum  or  sums  of 
money  in  the  purchase  of  some  and  what  sum  or  sums  of  long  annuities  ;  and  whether 
[144]  after  the  date  of  his  will  he,  at  any  time  or  times  and  when,  respectively,  sold 
out  any  and  what  sum  or  sums  of  long  annuities  ;  and  what  sum  of  long  annuities  he 
had  at  his  death  :  and  the  decree  declared  the  bequest  of  the  leaseholds  in  Redcross 
Court  for  charitable  purposes  to  be  void  by  the  Statute  of  Mortmain. 

The  Master  found  that  the  will  bore  date  the  11th  of  July  1829,  on  which  day 
the  testator  had  £2000  three  per  cent,  consols,  and  that,  after  the  date  of  his  will, 
he  did  not  purchase  or  become  possessed  of  any  more  of  that  stock  ;  and  that,  after 
the  date  of  his  will,  namely,  on  the  23d  of  February  1830,  he  sold  out  £1000,  part  of 
it,  which  produced  £920  cash,  and  that,  on  the  3d  of  March  1830,  he  sold  out  the 
remainder,  which  produced  £922,  10s.  cash,  and  that  he  had  not  any  sum  of  consols 
on  the  day  of  his  death. 

The  Master  further  found  that  the  testator  had  not  at  the  date  of  his  will,  or  at 
his  death,  any  sum  of  long  annuities ;  nor  did  he  at  any  time  after  the  date  of  his 
will  invest  any  sum  of  money  in  the  purchase  of  any  long  annuities,  or  sell  out  any 
such  annuities;  but  that,  on  the  3d  of  March  1830,  he  purchased  £106,  15s.  lid.  per 
annum  of  the  "annuities  for  terms  of  years  ending  January  1860,"  which  were  then 
worth  £2042,  9s.  4d.  cash  (and  which  last-mentioned  annuities  are  in  effect  long 
annuities,  and  are  so  called  by  many  persons,  although,  in  the  bank  books,  they  are 
styled  "annuities  for  terms  of  years  ending  January  1860  "),  and  that,  at  different 
times  between  the  18th  of  August  1830  and  the  29th  March  1831,  the  testator  made 
purchases  of  like  annuities  to  the  amount  of  £47,  10s.,  making,  in  the  whole  £154, 
5s.  lid.  per  annum  of  such  annuities  purchased  by  him  between  the  [145]  date  of 
his  will  and  his  death,  and  being  worth  altogether,  at  the  respective  times  of  purchas- 
ing the  same,  £2863,  17s.  5d.  cash  ;  and  that,  after  the  date  of  his  will,  he  did  not 
sell  out  any  of  such  annuities ;  and  that  he  had,  at  his  death,  the  said  sum  of  £154, 
5s.  lid.  per  annum  of  such  annuities. 

On  the  cause  coming  on  for  further  directions,  the  question  was  whether  Mrs. 
Holloway  and  the  charity  were  entitled  under  the  bequest  in  the  will,  and  also 
under  the  bequest  in  the  codicil,  or  whether  the  latter  was  a  substitution  for  the 
former. 

The  Solicitor-General,  Mr.  Jacob  and  Mr.  Ellison,  for  the  relators  and  the 
trustees  of  the  charity.  The  testator,  in  his  will,  directs  the  monies  to  arise  from  his 
residuary  estate  to  be  invested  in  consols,  but  does  not  mention  any  specific  sum  of 
£2000  three  per  cents.,  although,  in  his  codicil,  he  says  that  he  had  sold  out  a  sum 
of  stock  to  that  amount.  There  may,  perhaps,  have  been  some  subsequent  testa- 
mentary paper  in  which  some  mention  was  made  of  £2000  stock.  There  can  be  no 
doubt,  having  regard  to  what  is  stated  in  the  Master's  report,  that  the  testator,  when 
he  speaks  in  his  codicil  of  the  £2042  in  the  five  per  cent,  long  annuities  for  30  years, 
means  the  £106,  15s.  lid.  per  annum  of  the  annuities  for  terms  of  years  ending  in 
January  1860.  The  trusts  declared  by  the  will,  after  the  death  of  the  widow,  vary 
in  some  measure  from  the  trusts  declared  by  the  codicil ;  and,  therefore,  as  far  at 
least  as  the  charity  is  concerned,  the  gift  by  the  codicil  cannot  be  a  substitution  for 
the  gift  by  the  will. 

Mr.  Knight  and  Mr.  Lovat,  for  Mrs.  Holloway,  said  that  the  provision  made  for 
her  by  the  codicil  was  smaller  in  amount  than  the  provision  by  the  will ;  and  [146] 
that  the  subject-matter  of  the  two  provisions  also  was  different ;  the  one  being  an 
annuity  charged  upon  the  testator's  general  residuary  estate,  and  the  other  being 
the  whole  of  the  dividends  of  a  sum  of  long  annuities. 

Mr.  Wakefield,  Mr.  Wigram,  Mr.  Walker  and  Mr.  Stuart,  for  the  residuary  legatees, 
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said  that  the  objects  of  the  trusts  declared  by  the  will  and  by  the  codicil  were  the 
same  or  very  nearly  so  :  and  that,  by  the  codicil,  the  testator  naeant  to  substitute  the 
stock  that  "he  had  purchased  for  that  which  he  had  withdrawn  by  sale  from  the 
operation  of  his  will,  and  to  make  the  directions  in  his  will  apply  to  the  altered  state 
of  his  property. 

The  Vice-Chanxellor  [Sir  L.  Shadwell].  The  testator  probably  intended,  by 
the  codicil,  to  do  only  what  the  law  would  have  done  if  he  had  made  no  codicil.  He 
may  have  intended  that  the  fund  purchased  with  the  £2042  should  be  considered  in 
the  same  manner  as  the  £2000  consols.  But,  as  he  has  chosen  to  make  a  codicil,  this 
Court  must  decide  what  is  the  eflect  of  the  language  that  he  has  used.  He  might 
have  said,  merely,  that  the  sale  of  the  consols  should  produce  no  effect  upon  his  will ; 
but  instead  of  doing  so,  he  has  gone  into  a  laboured  detail  in  order  to  express  what 
he  does  mean. 

It  is  plain  that,  by  his  codicil,  he  has  made  a  specific  disposition  of  the  £20-12 
long  annuities,  by  referring  to  them  under  the  description  of  the  stock  which  he  had 
bought  in  the  £o  per  cent.  Bank  long  annuities  for  30  years ;  and  then,  speaking  of 
that  fund,  he  directs  his  executors  to  pay  the  dividends  of  it  into  the  hands  of  his 
wife  for  her  life  :  therefore  he  has,  by  his  codicil,  given  a  specific  annuity  to  his  wife. 
Now,  it  is  new  to  me  to  say  that,  where  a  person  has  given  a  general  annuity  to  his 
wife,  and  afterwards  gives  her  a  specific  [147]  annuity,  the  latter  shall  be  a  substitution 
for  the  former.  Even  if  the  two  gifts  had  been  eju.sdem  generis,  they  must  have  been 
cumulative,  as  they  are  given  by  dift'erent  instruments. 

The  testator  then  dTrects  that,  after  the  decease  of  his  wife,  his  executors  shall 
transfer  the  £2042  long  annuities  into  the  names  of  the  trustees,  and  that  they  shall 
stand  possessed  thereof  and  of  the  leaseholds  in  Redcross  Court,  in  trust  to  pay  to 
such  number  of  poor  decayed  tradesmen  and  poor  women,  natives  and  residents  in 
Aylesbury,  who  have  not  received  and  do  not  receive  parochial  relief,  &c.,  as  the  same 
dividends  and  rents  will  extend  to  pay,  the  sum  of  £5  each  ;  and,  in  case  the  dividends 
and  rents  should  be  more  than  sufficient  to  pay  that  sura  to  such  poor  men  and  wonien, 
then  to  pay  to  six  poor  men  and  six  women  the  sum  of  £7  instead  of  £5  each.  Now 
I  am  not  authorised  to  say,  when  the  testator  speaks  in  one  instiument  of  residents 
of  Aylesbury,  and,  in  the  other,  of  natives  and  residents  in  Aylesbury,  that  he  does 
not  mean  different  persons.  Again,  when  I  find  that,  in  his  will,  he  has  given  power 
to  the  trustees  to  divide  the  residue  of  the  dividends  and  rents  (if  there  should  be 
any)  amongst  such  poor  men  and  women,  and  in  such  shares  and  proportions  as  they, 
in  their  discretion,  should  think  fit ;  and  that,  in  the  codicil,  he  has  given  specific 
directions  as  to  the  disposition  of  the  residue,  by  requiring  them  to  pay  £7  to  six 
poor  men  and  six  women,  it  appears  to  me  that  he  has,  to  that  extent  at  least,  created 
a  different  charity.  The  testator  then,  having  given  one  legacy  to  one  charity,  by 
his  will,  and  another  legacy  to  another  charity,  by  a  codicil,  I  am  bound  to  say  that 
the  latter  is  not  a  substitution  for  the  former. 

The  consequence  is  that  the  wife  takes  the  benefits  [148]  given  to  her  by  the 
will,  and  also  the  benefits  given  to  her  by  the  codicil ;  and  that  there  are  two  charities. 

Declare  that  the  gift  of  the  £2000  consols  to  the  trustees  was  not  revoked  by  the 
codicil,  and  that,  under  the  codicil,  Mary  Holloway  is  entitled  for  her  life  to  the 
£106,  15s.  1  Id.  per  annum  of  the  annuities  for  terms  of  years  ending  January  1860,  and 
that,  after  her  death,  the  trustees  will  become  entitled  thereto,  upon  the  trusts 
expressed  in  the  codicil  concerning  the  annuities  therein  mentioned  ;  and  declare  that 
Mary  Holloway  is  also  entitled  to  the  annuity  of  £279,  8s.,  by  the  will  directed  to  be 
paid  out  of  the  income  of  the  three  per  cent,  consols  in  which  the  testator's  residuary 
estate  is  directed  to  be  invested,  so  far  as  such  income  may  extend,  and  that  the 
remainder  of  such  annuity  is,  by  the  will,  charged  upon  the  freehold  and  leasehold 
estates  of  the  testator  in  the  parishes  of  St.  George  the  Martyr  and  St.  Saviour's  : 
order  that  the  Master  do  inquire  and  state  what,  at  the  death  of  the  testator,  was 
the  total  amount  and  value  of  his  chattels  real,  and  what,  at  the  same  time,  was  the 
total  amount  and  value  of  his  other  personal  estate  :  and  declare  that  the  trustees 
will,  on  the  decease  of  the  testator's  widow,  be  entitled  to  be  paid,  upon  the  trusts 
expressed  in  the  will,  rateably  with  the  other  legatees,  out  of  the  testator's  residuary 
estate  not  consisting  of  chattels  real,  so  much  of  the  legacy  of  £2000  consols  as  will 
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bear  the  same  proportion  to  the  whole  amount  thereof  as  the  vahie  of  such  estate  not 
consisting  of  chattels  real  shall  be  found  to  bear  to  the  aggregate  value  of  so  much 
of  such  estate  as  shall  not  consist  and  so  much  thereof  as  shall  consist  of  chattels  real : 
and  the  Master  is  to  ascertain  the  proportion  of  the  legacy  of  £2000  consols  which 
will  be  payable,  having  regard  to  the  declaration  aforesaid. 

[149]    Bradley  v.  Hughes.    July  12, 1836. 

Consti-udion.     Feme  Coverte.     Separate  Use. 

By  the  settlement  on  the  marriage  of  Maria  S.  with  Moses  L.,  her  father' limited  a 
term  of  years  in  his  estates  to  a  trustee,  in  trust  during  her  life,  to  raise  yearly 
£200,  and  to  pay  the  same  after  the  solemnization  of  the  marriage  to  such  persons 
as  she,  notwithstanding  her  coverture,  should  appoint,  and,  in  default  of  appoint- 
ment, into  her  hands  for  her  separate  use,  without  the  same  being  subject  to  the 
debts,  &c.,  of  Moses  L.,  and  her  receipts,  notwithstanding  her  coverture,  to  be  good 
dischai'ges.  Held,  that  though  the  lady  was  entitled  to  the  annuity  for  her  life, 
yet  that  the  trust  for  her  separate  use  determined  on  the  death  of  Moses  L. 

By  the  settlement  on  the  marriage  of  Moses  Lemon  with  Maria  Solomon,  the 
lady's  father  conveyed  lands  in  Lancashire  to  trustees  for  a  term  of  1000  years,  in 
trust,  yearly,  during  the  life  of  Maria  Solomon,  to  raise  £200,  and  to  pay  the  same,  by 
equal  half-yearly  payments,  on  the  1st  of  June  and  the  1st  of  January,  the  first 
payment  to  be  made  on  such  of  the  said  days  as  should  first  or  next  happen  after 
the  solemnization  of  the  marriage,  unto  such  person  or  persons,  and  for  such  intents 
and  purposes  only  as  Maria  Solomon,  by  any  writing  or  writings  under  her  hand, 
from  time  to  time,  notwithstanding  her  coverture,  should  direct  or  appoint,  and,  in 
default  of  such  appointment,  to  pay  the  same  into  the  hands  of  Maria  Solomon  for 
her  sole  and  separate  use  and  benefit  (without  the  same  being  subject  to  the  debts, 
contracts,  engagements,  intermeddling  or  control  of  Moses  Lemon) ;  and  the  receipt 
and  receipts  in  writing  of  Maria  Solomon,  and  of  such  person  or  persons  as  she 
should,  from  time  to  time,  appoint  to  receive  all  or  any  part  of  the  said  annual  sum 
should,  from  time  to  time,  notwithstanding  her  coverture,  be  good  and  effectual 
releases  and  discharges  for  such  sums  of  money  as,  in  such  receipts  and  discharges, 
should  be  expressed  to  be  received. 

The  marriage  took  effect ;  and  afterwards  Moses  Lemon  died.  His  widow  then 
married  J.  B.  Bradley,  who  subsequently  took  the  benefit  of  the  Insolvent  Debtors 
Act. 

[150]  The  bill  was  filed  by  Mr.  and  Mrs.  Bradley  against  the  provisional  assignee 
of  the  Insolvent  Debtors  Court,  insisting  that  the  Defendant  was  not  entitled  to  any 
interest  in  the  annuity,  as  the  same  was  granted  to  Mrs.  Bradley  by  her  father  during 
her  life,  notwithstanding  her  coverture  ;  and  that  such  coverture  was  not  intended  to 
apply  to  her  marriage  with  Lemon  alone,  but  to  any  marriage  she  might  subsequently 
contract,  in  the  event  of  his  death  ;  and  that  she  was  still  entitled  to  the  aruiuity  for 
her  separate  use  during  her  life  ;  or  that  she  was,  at  all  events,  entitled  to  some  settle- 
ment or  provision  out  of  the  annuity. 

Mr.  Jacob  and  Mr.  K.  Parker,  for  the  Plaintiffs.  There  is  no  gift  of  the  annuity 
to  this  lady,  except  in  the  direction  to  pay  it  to  her  separate  use  :  therefore,  if  she  is 
entitled  to  anything,  she  must  be  entitled  to  it  for  her  separate  use.  Unless  the  trust 
be  construed  to  endure  for  her  life,  there  was,  on  the  determination  of  the  first 
coverture,  a  resulting  trust  as  to  the  annuity  for  her  father,  whose  property  it  was. 
If  she  is  not  entitled  to  the  annuity  as  the  settlement  gives  it  to  her,  she  is  not 
entitled  to  it  at  all. 

The  case  of  Benson  v.  Benson  {ante,  vol.  6,  p.  126)  is  somewhat  analogous  to  this  : 
but,  in  that  case,  there  was  not  the  preliminary  direction  to  pay  as  the  wife  should 
appoint,  and  then  to  her  separate  use.  Now,  is  the  power  of  appointment  in  this 
case  gone  1 

Mr.  Eeyuolds,  for  the  provisional  assignee,  said   the   trust  for  the  separate  use 
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created  by  the  settlement  extended  only  to  the  coverture  that  was  in  contempla- 
[151]-tion  when  the  settlement  was  made.  He  referred  to  Knight  v.  Knight  (ante, 
vol.  6,  p.  121),  and  Elliott  v.  Cordell  (5  Madd.  149). 

Mr.  Jacob,  in  reply.  In  Knight  v.  Knight,  the  property  as  to  which  the  question 
arose  was  the  lady's  own  property ;  and  it  is  plain  that  the  judgment  proceeded  on 
this,  namely,  that  as  the  settlement  did  not  contain  any  declaration  of  trust  in  her 
favour  after  the  death  of  her  first  husband,  there  was  a  resulting  trust  for  her. 

The  Vice-Chanxellor  [Sir  L.  Shadwell].  I  remember  when  Bensan  v.  Benson 
was  before  me,  I  was  a  good  deal  pressed  with  what  was  supposed  to  have  been  the 
meaning  of  the  judgment  in  Masse;/  v.  Parkei-  (2  Myl.  &  Keen,  174).  But  it  appeared 
to  me  that  I  could  decide  the  case  then  before  me  without  either  adopting  or  con- 
travening what  was  supposed  to  be  the  meaning  of  the  Lord  Chancellor  in  that  case  ; 
and  I  decided  on  the  construction  of  the  will.  The  language  that  fell  from  me  in 
Knight  v.  Knight  was  used  in  consequence  of  what  was  stated  by  the  counsel  for  the 
Defendant. 

It  is  now  settled  by  JFoodmeston  v.  IValker  (2  Russ.  &  Myl.  197),  Brown  v.  Pocock 
{ante,  vol.  6,  p.  257),  and  other  cases,  that  property  may  be  given  for  the  separate  use 
of  a  woman  during  a  particular  coverture  :  but  if  it  is  meant  to  be  given  for  her 
separate  use,  so  as  to  prevent  her  from  alienating  it,  she  may,  before  her  marriage  and 
if  she  be  adult,  dispose  of  it.  But  if  she  be  coverte,  then  it  will  operate  as  a  restriction 
on  her  alienating  it  during  that  coverture,  but  not  afterwards. 

[152]  Here  the  question  is  whether,  by  the  death  of  the  first  husband,  the  lady 
did  not  become  entitled  to  the  annuity  of  £200  for  her  own  use.  And  it  appears  to 
me  that  there  is  nothing  in  the  words  of  this  settlement  which  restrains  her  from 
alienating  the  annuity.  After  the  death  of  the  first  husband  it  is  a  trust  for  her,  and 
then  the  marital  right  of  her  second  husband  intervenes,  and,  therefore,  the  assignee  of 
that  husband  is  entitled  to  the  annuity., 

I  can  conceive  that  words  might  be  used  which  would,  of  necessity,  prevent  the 
second  husband  from  having  any  right  to  his  wife's  property,  as  for  instance,  if  the  fund 
were  given  over  in  the  event  of  payment  not  being  made  into  the  hands  of  the  woman. 
In  that  case  either  she  must  take  the  fund,  or  it  would  go  over.  The  words  in 
this  case  are  words  by  virtue  of  which  this  lady,  during  her  coverture  with  Lemon, 
had  the  annuity  for  her  separate  use,  and  after  his  death  it  was  held  in  trust  for  her. 
Declare  that  the  assignee  is  entitled  to  the  annuity,  subject  to  the  wife's  equitable 
right  to  have  a  provision  made  out  of  it  for  her  maintenance.  (See  Davies  v.  Thorny- 
croft,  ante,  vol.  6,  p.  420.) 

[153]     Skeeles  v.  Shearly.     August  4,  1836. 
[S.  C.  affirmed,  3  My.  &  Cr.  112  ;  40  E.  R.  867.] 

Purchaser.     Judgments.     Notice. 

A  mortgagee  of  lands  in  Middlesex,  who  took  under  the  exercise  of  a  general  power 
of  appointment  by  the  mortgagor,  held  not  to  be  bound  by  a  judgment  previously 
recovered  against  the  mortgagor  and  duly  docketed  and  registered,  although  he  had 
notice  of  the  judgment,  and  part  of  the  mortgage  money  was  deposited  with  his 
solicitor  as  an  indemnity  against  it. 

By  lease  and  release,  dated  the  17th  and  18th  of  December  1819,  an  estate  at 
Enfield  in  Middlesex  was  conveyed  to  W.  Cook  in  fee,  to  the  use  of  such  persons, 
&c.,  for  such  estates,  &c.,  as  he  by  deed  or  will  should  appoint,  and,  in  default  of 
appointment,  to  the  use  of  Cook  for  life,  with  a  limitation  to  James  Bacon,  his 
executors,  &c.,  during  Cook's  life,  and  in  trust  for  him  and  his  assigns,  with  remainder 
to  the  use  of  Cook  in  fee. 

In  1828  the  Plaintiff  recovered  a  judgment  in  the  Court  of  King's  Bench,  in  an 
action  which  she  had  brought  against  Cook  for  the  recovery  of  £1000  and  interest 
due  on  a  bond  ;  and  she  caused  the  judgment  to  be  duly  entered  and  docketed;  and 
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on  the  22(1  of  July  in  that  year  a  memorial  of  it  was  registered  in  the  register  office 
for  Middlesex. 

By  indentures  of  the  17th  and  19th  of  July  1830,  Cook,  in  exercise  of  the  power 
reserved  to  him  by  the  deed  of  the  18th  of  December  1819,  appointed  and  also 
conveyed  the  estate  to  the  Defendant  in  fee  by  way  of  mortgage  for  securing  £4500 
and  interest.  In  November  1830  the  Plaintiff  sued  out  an  elegit  on  her  judgment, 
and  the  Sheriff  of  Middlesex  extended  a  moiety  of  the  estate  for  her  benefit,  but  was 
unable  to  give  her  actual  possession  thereof.  The  Plaintiff  thereupon  brought  an 
ejectment  (which  was  defended  by  the  Defendant)  to  recover  possession  of  the  lands 
extended  ;  but  was  non-suited,  owing  to  the  legal  estate  being  in  the  Defendant  under 
his  mortgage. 

[154]  The  bill  was  then  filed,  alleging  that  the  Defendant,  before  the  mortgage 
was  made  to  him,  had  actual  notice  of  the  judgment,  and  that  XIOOO,  part  of  the 
mortgage  money,  was  retained  by  his  solicitor  for  the  purpose  of  being  applied  in 
payment  of  the  judgment  debt  in  case  the  Defendant  should  become  liable  to  pay  it. 
The  question  at  the  hearing  of  the  cause  was  whether,  under  these  circumstances, 
the  Plaintiff,  by  virtue  of  her  judgment,  had  a  lien  on  the  estate  prior  to  the  mortgage, 
or,  if  not,  whether  she  was  entitled  to  redeem  the  mortgage. 

Mr.  Wigram  and  Mr.  Stuart,  for  the  Plaintiff".  It  was  decided,  in  Doe  v.  Jones 
(10  Barn.  &  Cress.  459),  and  Tunstall  v.  Trapiies  {ante,  vol.  3,  p.  300 ;  but  see 
Eatcm  V.  San.der,  ante,  vol.  6,  p.  517),  that  where  a  purchaser  takes  under  the  exercise 
of  a  power  of  appointment  reserved  to  the  vendor,  he  is  not  affected  by  a  judgment 
entered  up  against  the  vendor ;  but  in  those  cases  it  did  not  appear  that  the 
purchasers  had  notice  of  the  judgments.  Here  the  judgment  was  entered,  docketed 
and  registered  before  the  appointment  was  made,  and  the  Defendant  had  the  fullest 
notice  of  it ;  and,  moreover,  part  of  the  mortgage  money  was  set  apart  to  discharge 
the  debt.  The  conscience  of  the  Defendant  was  affected  by  the  notice,  and,  there- 
fore, he  cannot  be  allowed  to  take  advantage  of  the  mortgagor's  estate  being  defeasible. 
A  party  who  obtains  an  assignment  of  a  term  with  notice  cannot  avail  himself  of  the 
protection  of  the  term.  IViUovghhy  v.  IVilloitghhtj  (1  T.  R.  763).  If,  therefore,  the 
Defendant  had  [155]  got  in  an  outstanding  legal  estate  of  the  same  date  as  the  deed 
creating  the  power,  this  Court  would  not  have  allowed  him  to  set  it  up  against  the 
Plaintiff.  In  Taylor  v.  Stihhert  (2  Ves.  437)  it  was  decided  that  a  purchaser  with 
notice  of  a  covenant  was  bound  by  it,  although  he  took  the  estate  under  the  exercise 
of  a  power  of  sale.  It  would  be  singular,  therefore,  if  a  judgment,  which  is  the 
perfection  of  a  covenant,  did  not  bind  the  purchaser.  In  pMy  v.  Fung  (5  Barn.  & 
Aid.  561,  and  5  Madd.  310)  it  was  decided  that  dower  was  defeated  by  the  exercise 
of  a  power ;  but  there  is  no  analogy  between  dower  and  the  claim  of  the  judgment 
creditor ;  notice  is  of  no  avail  with  respect  to  it.  In  Davis  v.  The  Earl  of  Strathmore 
(16  Ves.  419)  the  judgment  was  not  docketed,  and  yet  Lord  Eldon  held  that  the 
purchaser  was  bound  by  notice  of  it.  Thomas  v.  Pledwell  (7  Vin.  Ab.  53,  pi.  5  ; 
Creditor  and  Debtor  (E.) ),  which  was  cited  in  the  last  case,  and  has  been  always 
considered  as  good  law,  is  an  authority  in  our  favour,  not  only  with  respect  to  the 
notice,  but  also  as  to  the  retainer  of  part  of  the  mortgage  money,  in  order  to  satisfy 
the  judgment  debt. 

Mr.  Knight,  Mr.  Jacob  and  Mr.  Bazalgette  appeared  for  Shearly,  and  Mr. 
Wakefield  and  Mr.  E.  Roupell,  for  the  other  Defendant  in  whose  hands  the  £1000 
was  deposited. 

But  The  Vice-Chanx'ELLOR  [Sir  L.  Shadwell],  without  hearing  them,  said  :  The 
point,  I  admit,  is  an  important  one,  but  it  has  not  come  upon  me  by  surprise. 

[156]  The  question  is  wholly  unaffected  by  the  doctrine  laid  down  in  the  case  in 
the  7th  Viner,  or  Le  Neve  v.  Le  Neve  (3  Atk.  646),  or  Davis  v.  Lord  Strathmore.  With 
respect  to  Davis  v.  Lord  Strathmore,  I  remember  that  the  late  Lord  Chief  Baron 
Richards  was  surprised  that  Lord  Eldon  should  have  entertained  any  doubt  upon  the 
point  in  that  case,  as  he  considered  it  to  be  settled  by  Le  Neve  v.  Le  Neve. 

The  intention  of  the  Register  Acts,  and  of  the  Act  of  the  4th  &  5th  W.  &  M. 
c.  20,  for  docketing  judgments,  was  to  prevent  mischief  to  purchasers  who  might  not 
be  able  to  ascertain  whether  any  judgments  bad  been  entered  up  that  would  affect 
the  land  purchased.     And,  if  the  object  of  those  Acts  was  only  to  take  care  that 
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purchasers  should  have  the  means  of  knowing  whether  any  such  judgments  existed, 
that  object  was  accomplished  if  it  appeared  that  they  had  notice  of  the  judgments 
aliunde  So  with  respect  to  the  Register  Acts ;  the  object  was  to  give  increased 
security  to  purchasers  of  lands  in  the  counties  to  which  those  Acts  apply  ;  but  the 
protection  of  those  Acts  is  not  extended  to  purchasers  who  have  notice  of  an 
unregistered  deed. 

In  this  case  the  question  that  we  have  to  consider  is  whether,  if  a  party  having 
an  estate  limited  to  such  uses  as  he  shall  appoint,  generally,  and,  in  default  of 
appointment,  to  himself  in  fee,  has  a  judgment  recovered  against  him,  and  then 
appoints  the  estate  to  A.,  who  has  notice  of  the  judgment,  A.  does  not  take  the  estate 
free  from  the  judgment?  Now,  the  effect  of  the  transmission  of  the  estate  by  the 
appointment  is  that  the  appointee  takes  it  in  the  same  manner  as  if  it  had  been 
limited  to  [157]  him  by  jthe  deed  under  which  the  appointor  takes  in  default  of 
appointment,  and,  consequently,  free  and  disconnected  from  any  interest  that  the 
appointor  had,  in  the  tenements,  in  default  of  appointment. 

In  Roach  v.  IFadham  lands  and  hereditaments  were  conveyed  to  the  use  of  such 
persons  and  for  such  estates  as  W.  Watts  by  deed  or  will  should  appoint,  and,  in 
default  of  appointment,  to  Watts  in  fee  ;  and  Watts  covenanted  for  himself,  his  heirs 
and  assigns,  to  pay  a  certain  fee-farm  rent  to  the  Plaintiffs.  Watts  afterwartls  exe- 
cuted a  deed,  by  which  the  premises  became  ve'Sted  in  Wadham  ;  and  the  question 
arose,  on  the  form  of  the  deed  by  means  of  which  Wadham  took,  whether  the 
covenant  in  the  conveyance  to  Watts  ran  with  the  land,  so  as  to  bind  Wadham. 
The  mode  in  which  the  question  was  dealt  with  was  by  considering  whether  the 
deed  was  intended  to  operate  as  a  conveyance  of  Watts's  interest,  or  as  an  execution 
of  his  power ;  and  the  Court  of  King's  Bench  were  of  opinion  that  the  deed  was 
intended  to  operate  as  an  execution  of  the  power,  and,  consequently,  that  Wadham 
took  an  estate  that  was  never  vested  in  Watts,  and,  therefore,  that  he  was  not  bound 
by  the  covenant.  That  decision  shews  that  the  appointee  is  in  no  sense  the  assignee 
of  the  appointor  ;  how,  then,  can  he  be  affected  by  judgments  which  affect  only  the 
estate  and  interest  of  the  appointor  1  If  that  be  so,  the  circumstance  of  his  having 
notice  of  those  judgments  is  immaterial ;  for  the  appointee  has  no  estate  that  can  be 
taken  in  execution  under  a  judgment  which,  at  the  time  when  he  had  notice,  might 
have  been  made  available  against  the  estate  of  the  appointor. 

In  order  to  understand  the  case  of  Taylor  v.  Stib-ll^Bybert  (see  the  observations 
on  this  case  in  2  Sugd.  Pow.  394,  and  Lloyd  &  Goold's  Rep.  218),  it  is  necessary  to 
observe  that  it  appears  by  the  judgment  that  the  legal  estate  in  fee  was  in  the 
trustees  of  the  settlement,  and,  therefore,  the  trustees  held  for  all  those  persons  who 
had  equitable  interests  in  the  estate  ;  and  when  the  tenant  for  life,  with  power  of 
leasing,  contracted  with  Taylor  to  execute  his  power  for  valuable  consideration, 
Taylor  had  an  equitable  interest  under  the  settlement ;  for  the  covenant  bound  the 
equitable  interest,  which  was  distinct  from  the  legal  interest;  and  the  trustees  then 
held  in  trust  for  him  as  well  as  for  the  other  parties  interested  under  the  settlement. 
Where  laud  is  limited  to  the  usual  uses  to  bar  dower,  the  equitable  estate  is 
merged  in  the  legal ;  but  where  the  legal  estate  is  vested  in  a  trustee,  it  is  distinct 
from  the  equitable  estate.  In  Taylor  v.  Stihhert  Lord  Rosslyn  decided  on  the  ground 
that  the  purchaser  had  notice  that  the  legal  estate  was  outstanding  in  the  trustees  of 
the  settlement,  and  that  Taylor  had  an  equitable  interest  for  which  they  were  trustees. 
As  it  is  impossible  that  a  settled  estate  can  be  enjoyed  except  by  means  of  the 
exercise  of  a  power  to  lease,  the  Courts  never  allow  leases  granted  by  the  tenant  for 
life  under  his  power  to  be  defeated  by  the  exercise  of  a  power  in  the  trustees  to 
appoint  new  uses  with  the  concurrence  of  the  tenant  for  life. 

It  does  not  appear  to  me  that  the  circumstance  relied  on  in  the  case  in  7th  Viner, 
namely,  that  an  allowance  was  made  to  the  purchaser,  in  respect  of  the  judgment 
debt,  applies  to  this  case.  It  was!  thrown  out  by  Lord  Macclesfield  merely  as  a 
subsidiary  point.  In  this  case  the  money,  in  point  of  fact,  did  pass  from  the  mort- 
gagee to  a  third  person,  who,  at  the  utmost,  could  be  con-[159]-sidered  only  as  a 
trustee  for  the  judgment  creditor;  but,  whatever  private  bargain  there  may  have 
been  between  the  mortgagor  and  mortgagee,  it  was  a  matter  that  remained  for  them- 
selves alone  to  act  upon  ;  and  the  judgment  creditor  does  not  acquire  any  right  on 
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the  land,  merely  because  he  might  claim  to  have  the  money  in  the  hands  of  the 
mortgagee's  agent  applied  in  satisfaction  of  his  debt. 

My  opinion  is  that  the  circumstance  of  the  Defendant  having  had  notice  of  the 
judgment  is  wholly  immaterial ;  for,  as  he  took  by  virtue  of  the  appointment,  he  took 
an  estate  that  never  was  affected  by  the  judgment. 

Bill  dismissed,  with  costs. (1) 

[159]     Ex  parte  ^K&yf.    August  i,  l^Z%. 

Will.     Construction. 

Testator  devised  all  his  property  to  his  wife,  her  heirs,  &c.,  for  all  his  estate  and 
interest  therein,  for  her  own  absolute  use  and  benefit,  and^to  be  disposed  of  by  her 
by  deed  or  will  as  she  might  think  fit.  Held,  that  a  freehold  estate  in  fee,  of  which 
the  testator  was  a  trustee,  passed  by  the  devise. 

Thomas  Street  made  his  will  in  the  following  words  :  "  As  to  the  property  I  may 
die  possessed  of  or  may  hereafter  acquire,  of  whatsoever  description  and  wheresoever 
situated,  I  give,  devise  and  bequeath  unto  my  dear  wife,  Ann  Ready  Street,  to  hold 
to  her,  ray  said  wife,  her  heirs,  executors,  administrators  and  assigns,  according  to  the 
nature  and  quality  thereof,  respectively,  for  all  my  estate  and  interest  therein,  to  and 
for  her  own  absolute  use  and  benefit,  and  to  be  disposed  of  by  her  by  deed,  will  or 
otherwise  as  she,  my  said  wife,  may  think  fit.  And  I  do  hereby  nominate,  constitute 
and  appoint  my  said  dear  wife  sole  executrix  of  this  my  will." 

[160]  The  question  on  the  hearing  of  a  petition  presented  under  11  G.  4  and  1 
W.  4,  c.  60,  was  whether  a  freehold  estate  in  fee,  of  which  the  testator  was  seised 
as  a  trustee,  passed  by  the  will. 

Mr.  Rudall,  in  support  of  the  petition. 

The  Vice-Chancellor  [Sir  L.  Shad  well]  held  that  the  estate  did  pass. 

[160]    MiLBANKE  V.  Stevens.    Jan.  13,  1838. 

Jurisdiction  of  the  Masters  under  3  c£-  4  W.  4,  c.  94.     Nexo  Orders. 

The  Masters,  on  applications  made  before  them  under  3  &  4  W.  4,  c.  94,  s.  13,  have 
the  same  power  to  dispense  with  the  strict  letter  of  the  General  Orders  as  the  Court 
itself  has. 

After  the  time  limited  by  the  13th  Order  of  1831  for  amending  the  bill  had 
expired,  the  Plaintiff  applied  to  the  Master,  under  3  &  4  Will.  4,  chap.  94,  sect.  13, 
for  leave  to  amend.  The  Master  refused  the  application,  on  the  ground  that  he  had 
no  jurisdiction  to  make  the  order. 

Mr.  Elmsley,  for  the  Plaintiff,  now  moved  by  way  of  appeal  from  the  Master  for 
leave  to  amend.  He  said  that  this  was  a  special  application,  and,  therefore,  the 
motion  had  been  properly  made  before  the  Master,  in  the  first  instance :  and  that 
under  the  circumstances  of  the  case  leave  to  amend  ought  to  have  been  granted. 

Mr.  Torriano,  for  the  Defendant. 

The  Vice-Chancellor  said  that  he  had  the  sanction  of  the  Lord-Chancellor  for 
stating  that  the  Masters,  on  applications  being  made  before  them  under  the  Act,  had 
the  same  power  to  dispense  with  the  strict  letter  of  the  General  Orders  of  the  Court 
as  the  Court  itself  had,  and  that,  under  the  circumstances  of  the  case,  the  Master 
ought  to  have  granted  the  application :  and  His  Honor  made  the  order. 

(1)  Affirmed  by  the  Lord  Chancellor  on  the  15th  of  November  1837. 
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[161]    Shirkeff  V.  Barnard.    July  2,  1836. 

Affidavits.     Injunction. 

A  landlord  obtained  an  injunction,  ex  parte,  to  restrain  his  tenant  from  removing  a 
building  erected  by  the  latter  on  the  demised  premises.  The  tenant  in  his  answer 
alleged  that  the  building  was  not  affixed  to  the  freehold.  On  a  motion  to  dissolve 
the  injunction  the  Court  would  not  allow  the  Plaintiff  to  read  affidavits  filed  after 
the  answer,  and  tending  to  shew  that  the  building  was  affixed  to  the  freehold. 

By  an  indenture,  dated  the  22d  of  December  1781,  Joseph  Hales  (under  whom 
the  Plaintiffs  claimed)  demised  to  William  Barnard,  a  shipbuilder,  two  old  timber- 
built  messuages,  with  the  wharf,  outhouses,  ground  and  buildings  belonging  thereto, 
situate  at  Deptford  in  Kent,  with  liberty  to  take  down  the  two  old  messuages  and 
all  the  outhouses  and  buildings  standing  on  the  demised  premises,  and  to  convert  the 
materials  thereof  to  his  own  use,  he,  his  executors,  &c.,  leaving  all  such  new  erections 
and  buildings  as  should  be  erected  upon  the  demised  premises  during  the  term,  at 
the  end  thereof,  in  good  and  sufficient  repair ;  to  hold  the  demised  premises  and  the 
new  erections  and  buildings  for  51  years  from  Lady  Day  1785,  at  the  yearly  rent  of 
£30 ;  and  Barnard  covenanted  to  keep,  and  at  the  end  of  the  term  to  deliver  up  to 
Hales,  his  heirs  or  assigns,  in  good  repair,  the  demised  premises  (except  such  parts 
thereof  as  he  had  liberty  to  take  down)  and  [162]  all  new  erections  and  buildings 
to  be  erected  on  the  demised  premises  during  the  term. 

Barnard  entered  into  possession  of  the  premises  under  the  lease,  and  pulled  down 
the  two  old  messuages ;  and,  as  the  bill  and  the  affidavits  in  support  of  it  alleged, 
he  erected  on  the  demised  premises  an  extensive  building  standing  upon  brick 
foundations  which  were  sunk  deep  in  the  ground  ;  and  part  of  the  said  building 
consisted  of  massive  wooden  pillars,  with  supports  partly  sunk  into  the  ground  and 
partly  resting  on  and  secured  to  plates  of  timber  attached  to  the  said  brickwork,  and 
which  building  was  90  feet  long  and  60  feet  wide,  and  was  covered  with  slates, 
and  was  used  by  Barnard  for  the  purposes  of  his  business  of  shipbuilding.  The 
bill  further  alleged  that,  in  March  1836,  Barnard  began  to  pull  down  and  remove  the 
building  ;  and  prayed  for  an  injunction  to  restrain  him  from  so  doing. 

The  Plaintiffs  obtained,  ex  parte,  an  inj\inction  according  to  the  prayer. 

Barnard  then  put  in  his  answer,  in  which  he  stated  that,  after  he  entered  into 
possession  of  the  demised  premises,  he  took  measures  for  making  them  subservient 
to  the  purpose  for  which  he  had  taken  them,  namely,  for  carrying  on  the  trade  or 
business  of  a  shipbuilder,  and,  in  order  thereto,  he  caused  a  range  of  16  sawpits  to 
be  dug  upon  the  premises  parallel  to  and  side  by  side  with  each  other;  that  the 
sawpits  were  included  within  a  continuous  brickwork  in  the  form  of  a  parallelogram 
and  built  wholly  below  the  surface  of  the  ground,  and  forming,  in  part,  the  faces  of 
the  several  pits ;  the  upper  surface  of  which  brickwork  was  flush  or  level  with  the 
ground  ;  the  length  of  which  parallelogram,  traversing  [163]  the  whole  range  of 
sawpits,  was  93  feet,  and  the  breadth  of  it  -19  feet,  and  three  of  the  cross-subdivisions 
which  separated  the  sawpits  from  each  other  were  also  faced  with  brickwork,  the  upper 
surface  of  which  last>mentioned  brickwork  was,  in  like  manner,  flush  or  level  with 
the  ground  :  and  that  another  line  of  brickwork  dividing  the  parallelogram  into  two 
parts  in  the  direction  of  and  parallel  with  its  longest  sides  was  also  built  below  the 
surface  of  the  ground,  and  was  also,  in  like  manner,  flush  with  the  surface,  and  that 
such  last-mentioned  line  of  brickwork  formed  one  of  the  facings  of  the  range  of  sawpits  ; 
that,  after  the  completion  of  the  sawpits,  Barnanl,  in  further  prosecution  of  his 
purpose  of  converting  the  premises  to  the  use  of  his  business,  caused  an  extensive 
mould  loft  to  be  made  on  the  premises  upon  the  construction  after  mentioned  (that 
is  to  say)  plates  of  oak  plank  of  about  five  inches  in  thickness,  and  in  many  parts 
double,  were  laid  upon  the  upper  surface  of  the  brickwork  parallelogram,  and  similar 
plates,  but  not  double,  of  oak  plank  were  laid  upon  the  upper  surface  of  the  three 
cross-subdivisions,  and  also  similar  double  plates  were  laid  upon  the  upper  surface 
V.-C.  IV.— 3 
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of  the  divisional  line  of  brickwork ;  that  none  of  the  plates  of  oak  plank  were  let 
into  or  in  any  manner  affixed  to  the  brickwork,  but  were  simply  laid  thereupon  ; 
that  19  large  fir  posts  or  uprights  were  then,  by  means  only  of  mortices  and  tenons, 
steadied  upon  the  oaken  plates  which  were  laid  upon  the  upper  surface  of  the  brick- 
work parallelogram,  and  six  similar  fir  posts  or  uprights  were,  in  like  manner,  steadied 
upon  the  oaken  plates  laid  upon  the  three  cross-subdivisions,  and  seven  similar  fir 
posts  or  uprights  were,  in  like  manner,  steadied  upon  the  oaken  plates  laid  upon  the 
surface  of  the  divisional  line  of  brickwork ;  but  none  of  the  fir  posts  or  uprights  were 
let  into  the  ground  or  into  the  brick-[164]-work,  but,  save  as  aforesaid,  all  of  them 
were  entirely  unconnected  with  the  ground  and  soil  of  the  demised  premises,  and 
with  the  brickwork,  and  were  respectively  steadied  or  kept  in  an  upright  position 
by  means  of  mortices  and  tenons  and  of  the  superincumbent  weight  resting  thereupon 
as  after  mentioned  ;  that  several  of  the  first-mentioned  uprights,  being  external  ones, 
had  and  were  protected  by  wooden  spurs  ;  that  a  mould  loft  of  timber  materials  was 
constructed  by  Barnard  over  the  range  of  sawpits,  and  was  entirely  supported  by  the 
uprights  before  mentioned,  and  was  93  feet  in  length  and  49  feet  in  breadth  ;  that 
the  fir  posts  or  uprights  were  respectively  11  inches  square;  that  the  mould  loft  was 
never  used  or  intended  to  be  used  for  a  habitation,  but  only  for  the  purposes  of  the 
shipbuilding  business  ;  that  the  longest  side  of  the  mould  loft  fronted  the  Thames, 
and  that,  next  and  immediately  adjoining  to  and  extending  the  whole  length  of  the 
opposite  side  thereof,  Barnard  made  a  long  shed,  consisting  of  a  roof  supported  by 
uprights  of  the  dimensions  aforesaid,  and  steadied  in  like  manner  upon  plates  of 
timber  as  the  uprights  of  the  mould  loft,  and  which  last-mentioned  plates  of  timber 
were  laid  upon  the  ground,  but  not  affixed  thereto  or  let  into  or  below  the  surface ; 
that  the  shed  was  made  as  a  cover  for  machinery  employed  for  heaving  timber  upon 
the  sawpits,  and  was  20  feet  in  breadth  and  93  feet  in  length ;  that  the  mould  loft 
and  its  supports  and  uprights,  either  alone  or  together  with  the  shed,  was,  as  the 
Defendant  believed,  the  building  referred  to  in  the  bill ;  and  he  admitted  he  had 
begun  to  pull  down  such  building  and  to  carry  away  the  same ;  and  he  submitted 
that  he  was  entitled  so  to  do,  but  said  that  he  did  not  intend  to  remove,  or  in  any 
degree  to  disturb,  the  brickwork  or  the  ground  or  soil  of  the  demised  premises,  or  to 
remove  [165]  anything  in  any  manner  affixed  or  attached  thereto  or  to  the  freehold 
of  the  premises. 

Upon  the  hearing  of  a  motion  to  dissolve  the  injunction,  the  Plaintiffs'  counsel 
proposed  to  read  certain  affidavits,  which  were  filed  after  the  answer,  in  order  to  shew 
that  the  building  in  question  was,  in  fact,  affixed  to  the  freehold  of  the  premises. 

Mr.  Jacob  and  Mr.  Lloyd,  for  the  Defendant,  objected  to  those  affidavits  being 
read,  on  the  ground  that  the  question  was  to  whom  the  property  in  dispute  belonged, 
which  was  a  question  of  title.   {Nonvay  v.  Rcnve,  19  Ves.  144.) 

Mr.  Knight  and  Mr.  Koe,  for  the  Plaintiffs.  The  question  whether  the  Defendant 
is  entitled  to  remove  the  building  or  not,  depends  upon  the  character  of  the  property. 
We  tender  the  affidavits  in  order  to  shew  that  the  building  is  fixed  to  the  freehold. 
Where  the  question  turns  on  the  character  of  the  act  done  and  not  on  the  title  to  the 
estate,  everything  that  bears  on  the  character  of  the  act  done  may  be  proved  by 
affidavits  filed  after  the  answer.  Peacock  y.  Peacock  (16  Ves.  49;  see  51),  Countess  of 
Strathmore  v.  Bowes  (2  Dick.  673  ;  2  Bro.  C.  C.  88 ;  1  Cox,  263),  Potter  v.  Chapman 
(Amb.  98),  Morphett  v.  Jones  (19  Ves.  350  ;  and  see  1  Swanst.  254,  note). 

The  Vice-Ch.a.ncellor  [Sir  L.  Shad  well].  No  precedent  has  been  produced 
which  meets  this  case. 

[166]  If  a  bill  is  filed  for  an  injunction  to  restrain  the  commission  of  waste,  and 
the  Defendant,  in  his  answer,  denies  the  act  of  waste,  it  is  competent  to  the  Plaintiff 
to  shew,  by  affidavits  filed  after  the  answer,  that  the  denial  is  false  ;  and  it  is  equally 
plain  that,  where  the  Defendant  by  his  answer  denies  the  title  of  the  Plaintiff,  the 
latter  is  not  at  liberty  to  support  it  by  affidavits  filed  in  opposition  to  the  answer. 

If  the  erection  over  the  sawpits  is  let  into  the  freehold,  the  Plaintiff  has  a  right 
to  it ;  and,  consequently,  his  title  depends  upon  its  sustaining  that  character.  This 
case,  therefore,  is  so  constituted  that  a  matter  of  fact  becomes  a  matter  of  title ;  and, 
even  where  it  is  doubtful  whether  affidavits  filed  after  the  answer  ought  to  be 
admitted  or  not,  the  most  convenient  course  is  to  reject  them;  for  a  Plaintiff  ought 
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to  state  his  case  fully,  in  the  first  instance,  and  not  to  bring  in  a  mass  of  affida\at3 
for  the  purpose  of  propping  up  his  case  after  the  Defendant  has  put  in  his  answer. 

My  opinion,  therefore,  is  that  the  affidavits  now  sought  to  be  read  are  not 
receivable.     (See  the  next  case.) 

[167]     BoDDiNGTON  V.  WoODLEY.     April  23,  Mai/  3,  1838. 

Jj/idavits. 

Plaintiff,  after  answer,  made  amendments  in  his  bill  which  contradicted  some  of  the 
allegations  in  the  answer.  He  then  moved  for  a  receiver,  and  tendered  affidavits 
verifying  the  amendments.  Held  that  the  affidavits  were  not  receivable,  as  they 
contradicted  the  answer. 

The  Plaintiff  was  a  mortgagee  of  an  equitable  interest  in  a  West  India  estate. 
The  bill  prayed  for  a  foreclosure,  and  for  the  appointment  of  a  receiver  and  consignee. 
After  the  answer  was  put  in  the  Plaintiff  amended  the  bill.  The  amendments  con- 
tradicted several  of  the  allegations  in  the  bill.  The  Plaintiff  did  not  call  for  an 
answer  to  the  amendments,  but  filed  a  replication  as  soon  as  the  rules  of  the  Court 
would  permit.  He  then  moved  for  a  receiver  and  consignee ;  and,  in  support  of  his 
motion,  tendered  affidavits  verifying  the  amendments. 

Mr.  Knight  Bruce  and  Mr.  L.  AVigram  appeared  for  the  Plaintiff",  in  support  of 
the  motion. 

Mr.  Jacob  and  Mr.  James  appeared  for  the  Defendant. 

One  question  was  whether  the  Plaintiff's  counsel  were  entitled  to  read  the 
affidavits. 

The  Vice-Chaxcellor  [Sir  L.  Shadwell]  ruled  that  the  affidavits  were  not 
receivable,  as  they  tended  to  contradict  the  answer ;  and  His  Honor  refused  the 
motion,  on  the  ground  that  there  was  no  admission  of  debt  in  the  answer. 

Mai/  10.     The  Plaintiff  appealed  from  the  above  decision  to  the  Lord  Chancellor. 

[168]  His  Lordship  thought  that  the  answer  contained  sufficient  gi-ounds  for 
appointing  a  receiver  and  consignee,  and  made  an  order  accordingly ;  but  expressed 
an  opinion  that,  according  to  Norway  v.  Eowe  (19  Ves.  Hi),  the  affida\'its  were  not 
admissible.     (See  the  preceding  case.) 

[168]    Swift  v.  Swift.    July  26,  1836. 

[S.  C.  5  L.  J.  Ch.  (N.  S.)  376.     See  Harrism  v.  Symmis,  1866,  14  W.  Ft.  9.59 ; 
Cf.  In  re  TVarren's  Trusts,  1884,  26  Ch.  D.  208.] 

CoTistrudion.     Marriage  Articles. 

By  marriage  articles  a  reversionary  interest  in  a  fund  was  agreed  to  be  settled  on  the 
husband  for  life,  remainder  to  the  wife  for  life,  and,  after  the  death  of  the  survivor, 
on  the  issue  of  the  marriage  living  at  the  death  of  the  survivor  of  the  husband  and 
wife,  in  equal  shares  if  more  than  one,  and  if  but  one,  then  the  whole  was  to  go  to 
such  only  child  ;  and,  if  there  should  be  no  issue  of  the  marriage  li\'ing  at  the  death 
of  the  survnvor  of  the  husband  and  wife,  then  the  fund  was  to  go  as  the  husband 
should  appoint.  The  only  child  of  the  marriage  died  in  the  father's  lifetime, 
leaving  a  child.  Held  that  the  word  issue  was  to  be  construed  child,  and  therefore 
that  an  appointment  of  the  fund  made  by  the  father  was  valid. 

By  articles  of  agreement,  dated  the  14th  of  January  1804,  and  made  previously 
to  the  marriage  of  Edmond  Swift  and  Mary  Daly,  after  reciting  that  Edmond  Swift, 
under  the  settlement  on  the  maniage  of  his  father  and  mother,  was  entitled  to  £2000 
on  the  contingencies  therein  mentioned,  and  that,  under  the  will  of  Mrs.  C.  Bacon,  he 
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was  entitled  to  £1500,  in  reversion  expectant  on  his  mother's  decease;  it  was  agreed 
that  Edmond  Swift  should,  by  a  good  and  sufficient  deed  of  settlement,  such  as 
counsel  should  advise,  assign  to  Deane  Swift  and  John  Mills  the  two  sums  of  £2000 
and  £1500,  in  trust  to  permit  Edmond  Swift,  when  he  should  be  entitled  thereto,  to 
receive  the  interest  thereof,  for  his  life,  and,  after  his  decease,  to  permit  Mary  Daly, 
in  case  she  should  survive  him,  to  receive  the  interest  thereof  for  her  life,  and,  after 
the  decease  of  the  survivor  of  them,  the  two  sums  to  go  (o  the  issue  of  the  marriage,  in 
case  there  should  be  any  living  at  the  death  of  [169]  Edmond  Swift  and  Mary  Daly, 
in  such  manner,  shares  and  proportions  as  Edmond  Swift  should,  by  deed  in  his  life- 
time, or  by  his  will,  appoint,  and,  for  want  of  such  appointment,  then  to  such  issue, 
share  and  share  alike,  if  more  than  one,  and  if  but  one  then  the  whole  of  the  two 
sums  to  go  to  such  mly  child ;  and  in  case  there  should  not  be  any  issue  of  the  marriage 
living  at  the  death  of  the  survivor  of  Edmond  Swift  and  Mary  Daly,  then  the  two 
sums  to  go  to  such  person  or  persons  as  Edmond  Swift  should,  by  deed  or  will  as 
aforesaid,  appoint. 

The  marriage  took  effect,  but  no  settlement  was  made  in  pursuance  of  the  articles. 
Mrs.  Swift  afterwards  died.  There  was  issue  of  the  marriage  one  child  only,  and  that 
child  died  leaving  a  daughter,  who  was  still  alive.  Edmond  Swift,  having  made  an 
appointment  of  the  trust  monies  in  his  own  favour,  filed  a  bill  against  the  trustees 
and  his  granddaughter,  praying  that  those  monies  might  be  paid  to  him. 

Mr.  James  Russell,  for  the  Plaintiff,  said  that,  if  there  was  anything  in  an  instru- 
ment which  shewed  that  the  word  "issue  "  was  intended  to  be  confined  to  children, 
the  Court  would  take  it  in  that  sense  ;  that,  in  this  case,  the  words,  "and  if  but  one, 
then  the  whole  of  the  said  two  sums  to  go  to  such  only  child,"  shewed  that  the  parties- 
intended  to  provide  only  for  the  children  of  the  marriage ;  and,  as  the  only  child  of 
the  marriage  had  died  in  the  father's  lifetime,  the  father  was  entitled  to  appoint  the 
trust  funds  under  the  general  power  given  to  him  by  the  articles.  Mandeville  v.  Lord 
Carrick  (3  Ridgw.  P.  C.  363),  Sibley  v.  Perrij  (7  Ves.  522). 

[170]  Mr.  G.  Richards,  for  the  Plaintiff's  granddaughter,  said  that  the  intention 
of  the  parties  was  to  provide  for  all  the  issue  of  the  marriage  ;  that  the  articles  were 
executory  merely  ;  and  that  it  was  plain,  from  the  language  of  them,  that  the  parties 
contemplated  that  a  regular  settlement  would  be  made  :  that,  at  the  date  of  the 
articles,  the  husband's  interest  in  the  property  was  reversionary,  and  the  issue  were 
not  to  take  vested  interests  on  attaining  21,  but  on  the  death  of  the  survivor  of  the 
husband  and  wife,  which  was  a  remote  event :  that,  by  the  terms  of  the  articles,  the 
husband's  general  power  of  appointment  could  not  be  effectually  exercised  except  in 
the  event  of  there  being  no  issue  of  the  marriage  living  at  the  death  of  the  survivor 
of  the  husband  and  wife,  and,  as  the  granddaughter  was  still  living,  effect  could  not 
be  given  to  the  appointment  that  had  been  made  under  that  power.  JFyih  v.  Black- 
man  (1  Vez.  196)  and  JJakell  v.  Welch  {ante,  vol.  2,  p.  319). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  expression  "  and  if  but  one,  the 
whole  to  go  to  such  only  child,"  is  demonstrative  that  the  word  "issue"  means 
"  children ; "  and,  consequently,  the  father  is  entitled  to  the  trust  funds. 

[171]      Basan  v.  Brandon.     July  27,  1836. 

Legacy.     Ademption. 

A  testator  resident  in  Jamaica  bequeathed  to  A.  B.  £2000,  part  of  a  sum  of  £7000 
in  the  hands  of  his  agents  in  England  and  received  by  them  from  the  Transport 
Board  on  his  account.  The  testator  afterwards  went  to  Philadelphia,  where  he 
died.  Seven  days  before  his  death  he  wrote  to  his  agent  in  Jamaica,  desiring  him 
to  order  his  agents  in  England  to  invest  all  his  monies  in  their  hands,  received  from 
the  Transport  Board,  in  any  stock  most  beneficial  to  his  estate.  The  agent  wrote 
accordingly  ;  but,  some  time  before  his  letter  arrived  in  England,  the  agents  there 
had,  of  their  own  accord,  invested  the  whole  of  the  testator's  monies  in  their  hands 
in  the  four  per  cents.     Held  that  the  legacy  was  not  adeemed. 

Jacob  Basan,  late  of  Jamaica,  made  his  will,  dated  the  18th  of  June  1816,  and 
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which  was  partly  as  follows  :  "  Whereas  I  have  now  in  the  hands  of  Raphael  Brandon, 
Joshua  Brandon  and  David  Brandon,  carrying  on  trade  and  business  in  England  under 
the  firm  of  Brandon  &  Sons,  the  sum  of  £7382,  2s.  6d.,  which  they  received  for  me 
from  the  Commissioners  of  the  Transport  Board  by  a  power  of  attorney  which  I  sent 
over  to  them,  being  a  part  of  a  sum  of  money  that  they  were  empowered  to  receive 
from  the  said  Commissioners  of  the  Transport  Board  ;  out  of  which  said  sum  of 
£7382,  2s.  6d.  so  received  by  them  the  said  Raphael  Brandon  &  Sons,  I  order  and  direct 
that  the  sum  of  £2382  be  placed  out  and  invested  in  the  English  three  per  cent.  Bank 
stock  by  the  said  Piaphael  Brandon,  Joshua  Brandon  and  David  Brandon,  and  that  they 
do  permit  and  suffer  my  said  wife,  Judith  Basan,  to  receive  and  take  the  interest  to 
accrue  thereon,  from  time  to  time,  as  the  same  shall  become  due  and  payable,  during 
the  term  of  her  natural  life  and,  from  and  immediately  after  the  decease  of  my  wiie 
Judith,  then  I  give  and  bequeath  the  said  last-mentioned  sum  of  £2382,  with  whatever 
interest  may  then  be  due,  unto  my  said  son,  David  Basan,  and  to  and  for  no  other  use, 
intent  or  purpose  whatsoever.'  The  testator  afterwards  made  a  codicil  to  his  will, 
dated  the  13th  of  October  1816,  and  thereby  (among  [172]  other  things)  manumitted 
a  slave  named  Edward,  and  desired  his  son,  I)a■^^d  Basan,  immediately  on  his  attaining 
21,  to  confirm  the  freedom  of  the  slave,  and  in  case  of  his  refusing  to  do  so,  he  revoked 
all  the  bequests  in  favour  of  his  son  in  his  will  contained. 

The  testator  died  at  Philadelphia  on  the  25th  of  November  1816  ;  and,  shortly 
afterwards,  his  son  executed  a  deed  confirming  the  manumission  of  the  slave. 

It  further  appeared,  by  the  Master's  report,  made  in  pursuance  of  the  decree,  that 
Raphael  Brandon  &  Sons  were  the  London  agents  and  correspondents  of  the  testator, 
acting  under  a  power  of  attorney,  by  virtue  whereof  they,  in  January  1816,  received 
from  the  Commissioners  of  Transports  C4overnment  bills  of  exchange  for  £7382,  2s.  6d., 
which  became  due  on  the  11th  of  April  1816,  and  that  the  amount  thereof  was  then 
received  by  Brandon  &  Sons,  and  was  by  them  invested  in  the  purchase  of  Exchequer 
bills,  in  which  investment  it  remained  until  November  1816  :  that  very  shortly  after 
making  his  will  in  June  1816,  the  testator  being  in  an  ill  state  of  health,  left  Jamaica 
for  Philadelphia,  having  appointed  Abraham  Rietti.  by  power  of  attorney,  his  agent 
for  managing  his  affairs  in  Jamaica  during  his  absence  ;  that  Messrs.  Brandon,  on  the 
10th  of  September  1816,  received  a  letter  from  Rietti,  dated  the  7th  of  July  1816, 
which  contained  directions  to  them  to  invest  £5000,  part  of  the  £7382,  2s.  6d.  in  their 
hands,  in  the  purchase  of  four  per  cent.  Bank  annuities ;  and  that,  on  the  7th  of 
November  in  that  year,  Brandon  &  Sons  invested  the  whole  of  the  £7382,  2s.  6d.  in 
the  purchase  of  £9500  four  per  cent,  annuities,  in  their  own  names  :  that,  on  the  18th 
of  November  1816,  seven  days  before  the  testator's  death,  he  wrote  a  letter  from 
[173]  Philadelphia  to  Rietti,  directing  him  to  order  Brandon  &  Sons  to  invest  all  his  monies 
in  their  hamls  received  from  the  Transport  Board  in  any  stock  most  beneficial  to  his  estate,  and 
that  Rietti  forwarded,  in  due  course,  a  copy  of  such  letter  to  Brandon  &  Sons,  and 
that  they,  a  short  time  previous  to  the  testator's  decease,  received  a  further  sum  from 
the  Commissioners  of  "Transports  on  account  of  the  testator,  and  invested  it  in  the 
purchase,  in  their  own  names,  of  £2200  four  per  cent,  annuities,  making,  together 
with  the  £9500,  the  sum  of  £1 1,700  like  annuities  which  were  standing  in  their  names 
at  the  time  of  the  testator's  decease.  The  Master  further  found  that  David  Basan 
died  in  1827  and  Judith  Basan  in  1834:  and  he  submitted  to  the  judgment  of  the 
Court  whether  the  legacy  of  £2382  was  to  be  considered  as  or  in  the  nature  of  a 
specific  legacy,  and  whether  the  same  had  or  had  not  been  adeemed  by  the  invest- 
ment of  the  debt  or  sum  of  £7382,  2s.  6d.  in  the  manner  and  under  the  circumstances 
in  his  report  set  forth. 

The  question  so  submitted  by  the  Master  w-as  argued  ou  the  hearing  of  a  petition 
presented  by  the  Defendant,  R.  Nunes,  the  administrator  of  David  Basan,  and  praying 
that  the  Petitioner  might  be  declared  to  be  entitled  to  £3773,  9s.  4d.  three  per  cents., 
in  respect  of  the  principal  of  the  legacy  of  £2382,  and  to  £283  sterling  in  respect  of 
the  interest  thereon  since  the  death  of  Judith  Ba.san  ;  and  that  a  sum  sufficient  to 
purchase  the  £3733,  9s.  4d.  three  per  cents,  might  be  raised  by  sale  of  a  sufficient 
part  of  £11,700  Reduced  three  and  a  half  per  cents,  standing  in  the  name  of  the 
AccountantGeneral  in  trust  in  the  cause,  and  that  the  £283  might  be  raised  by  sale 
of  a  sufficient  part  of  £1230,  lis.  Id.  three  per  cents,  standing  in  the  name  [174]  of 
the  Accountant-General  in  trust  in  the  cause,  "  The  Interest  Account." 
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Mr.', Jacob  and  Mr.  S.  P.  White,  for  the  Petitioner,  contended,  first,  that  the  legacy- 
was  not  specific  but  demonstrative,  and,  therefore,  could  not  be  adeemed :  Pulsford 
V.  Hunter  (3  Bro.  C.  C.  416),  GiUaime  v.  Adderley  (15  Ves.  384),  and  Saiile  v.  Blacket 
(1  P.  W.  777) ;  secondly,  that  if  the  legacy  was  specific  and  was  adeemed  by  the 
investment,  it  was  revived  by  the  codicil :  Fuudstone  v.  Anderson  (2  Vez.  418),  Cqjpin 
V.  Ferni/haugh  (2  Bro.  C.  C.  291). 

Sir  W.  Home,  Mr.  Teed  and  Mr.  Keen,  for  the  other  parties  in  the  cause,  said 
that  the  legacy  was  specific,  and  had  been  adeemed  ;  for  the  testator  had  directed  that 
the  fund  should  not  remain  a  debt  due  from  Brandon  &  Co.,  in  which  state  it  was  at 
the  date  of  his  will,  but  should  be  invested  in  stock,  not  for  the  benefit  of  the  legatee, 
but  of  his  estate. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  It  appears  from  the  Master's  report 
that,  on  the  11th  of  April  1816,  Me.ssrs.  Brandon  &  Sons  had,  as  agents  for  the 
testator,  received  from  the  Commissioners  of  Transports  £7382,  2s.  6d.,  which  they 
invested  in  Exchequer  bills  ;  but  nothing  is  stated  as  to  whether  that  investment  was 
made  by  the  testator's  direction  or  not,  but  that  is  not  immaterial ;  as  in  either  case 
the  legacy  would  be  clearly  specific  ;  for  it  is  perfectly  plain  that  there  is  no  gift, 
except  of  part  of  a  sum  in  the  hands  of  [175]  Messrs.  Brandon.  The  question  then 
is,  has  the  legacy  been  adeemed  ? 

It  appears  that  the  testator  appointed  Kietti  his  agent  for  managing  his  affairs  in 
Jamaica.  Now,  if  that  appointment  did  confer  on  Rietti  the  power  to  alter  the  state 
of  the  fund,  the  testator  need  not  have  written  to  him  the  letter  of  the  18th  of 
November.  Rietti  was  not  the  general  agent  of  the  testator,  but  only  his  agent  for 
managing  his  aflfairs  in  the  island.  Rietti,  however,  as  general  agent,  wrote  a  letter 
in  July  1816  (the  will  having  been  made  in  June  preceding),  directing  Brandon  &  Co. 
to  invest  £5000,  part  of  the  £7382,  2s.  6d.  in  the  four  per  cents.;  and  Brandon  &  Co. 
thereupon  invested  the  whole  of  the  £7382,  2s.  6d.  in  the  purchase  of  £9500  four 
per  cents.  Supposing  that  Rietti  was  the  testator's  general  agent,  yet  neither  the 
letter  of  July  nor  the  investment  made  on  the  receipt  of  it  could  have  any  effect  on 
the  £2382  ;  as  that  sum  was  not  named  in  the  letter,  and,  therefore,  the  investment 
of  it  was  the  spontaneous  act  of  Brandon  &  Co.  They  were  directed  to  lay  out  the 
£5000  only  ;  and  their  unauthorized  act  would  not  alter  the  will.  The  codicil, 
which  was  made  on  the  13th  of  October  1816,  was  a  confirmation  of  the  will.  The 
investment  was  made  on  the  7th  of  November  following  ;  up  to  that  time  there  was 
no  ademption.  Then  comes  the  letter  of  the  18th  of  November  1816,  in  which  the 
testator  directs  Rietti  to  order  Brandon  &  Sons  to  invest  all  his  monies  in  their  hands 
received  from  the  Transport  Board  in  any  stock  most  beneficial  to  his  estate.  That 
would  include  the  £2382,  and  all  the  money  subssequently  received.  On  the  25th  of 
November  the  testator  died  :  and,  in  my  opinion,  a  mere  unexecuted  intention  to 
change  the  state  of  a  fund  which  the  testator  might  [176]  have  revoked,  and  which, 
in  fact,  was  never  carried  into  execution,  cannot  in  any  sense  be  considered  as  an 
ademption. 

As  the  testator  authorized  the  investment  of  the  £2382,  I  think  that  the  repre- 
sentative of  the  legatee  must  take  such  a  portion  of  the  £9500  stock  as  was  equivalent 
to  the  £2382  at  the  time  when  that  stock  was  purchased,  and  he  is  also  entitled  to 
a  like  portion  of  the  dividends  from  the  death  of  Judith  Basan. 

[176]    Curtis  v.  Sheffield.    Jul//  22,  29,  1836. 

[S.  C.  5  L.  J.  Ch.  (N.  S.)  377.     See  In  re  Clagett's  Estate,  1882,  20  Ch.  D.  644.] 

Insolvent  DeUm: 

Where  a  person  has  twice  taken  the  benefit  of  the  Insolvent  Debtors  Act,  a  chose  in 
action  to  which  he  became  entitled  between  his  first  and  second  insolvencies,  passes 
to  the  assignees  under  the  second  insolvency. 

On  the  6th  of  February  1827  the  Defendant,  Thomas  Curtis,  was  discharged  from 
the  King's  Bench  prison  under  the  7th  Geo.  4,  c.  57  (the  Act  then  in  force  for  the 
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relief  of  insolvent  debtors),  having  previously  executed  the  usual  conveyance  and 
assicrnment  of  all  his  estate  and  effects  to  the  provisional  assignee  of  the  Court,  and 
also'^the  usual  warrant  of  attorney  to  confess  judgment  against  him  for  the  amount 
of  the  debts  stated  in  the  schedule  to  his  petition. 

Joseph  Sheffield,  the  testator  in  the  cause,  died  in  July  18-31  ;  and  under  his  will 
Curtis  became  entitled  to  a  reversionary  interest  in  a  sum  of  stock.  On  the  4th  of 
June  1832  Curtis  was  again  discharged  under  the  7th  Geo.  4,  c.  57,  which  had  been 
continued  by  11  Geo.  4  and  1  "Will.  4,  c.  38. 

The  question  was  whether  the  stock  ought  to  be  transferred  to  the  assignees  under 
the  first,  or  to  the  assig-[177]-nees  under  the  second  insolvency,  or  whether  it  ought 
to  be  apportioned  between  them. 

Mr.  Willcock,  for  the  assignees  under  the  second  insolvency,  referred  to  Barton  v. 
Tattersall  (1  Russ.  &  Myl.  237),  and  to  7  Geo.  4,  c.  57,  s.  11,  which  enacts  that  the 
prisoner  shall,  at  the  time  of  subscribing  the  petition  for  his  discharge,  execute  a 
conveyance  and  assignment  to  the  provisional  assignee  in  the  form  annexed  to  the 
Act,  of  all  his  estate,  right,  title,  interest  and  trust  in  and  to  all  his  real  and  personal 
estate  and  effects,  and  of  all  his  future  estate,  right,  title,  interest  and  trust  in  and  to 
any  real  or  personal  estate  and  effects,  which  he  may  purchase,  or  which  may  revert, 
descend,  be  devised  or  bequeathed  or  come  to  him,  before  he  shall  become  entitled  to 
his  final  discharge  in  pursuance  of  the  Act,  according  to  the  adjudication  made  in  that 
behalf  :  which  conveyance  and  assignment  shall  vest  all  the  real  and  personal  estate 
and  efiects  as  aforesaid,  of  every  nature  and  kind  whatsoever,  in  the  said  provisional 
assignee. 

Mr.  Reynolds,  for  the  assignees  under  the  first  insolvency,  said  that  if  the  assignees 
under  the  second  insolvency  were  entitled  to  the  stock  in  question,  they  must  hold  it 
as  trustees  for  the  creditors  under  both  insolvencies ;  and  he  referred  to  the  58th  and 
59th  sections  of  the  7  Geo.  4,  c.  57,  which  enact  that  in  case  any  person  shall,  after 
he  has  become  entitled  to  the  benefit  of  the  Act,  become  entitled  to  or  possessed  of 
in  his  own  right,  any  stock  in  the  public  funds  or  other  chose  in  action,  or  other 
property  which,  by  law,  cannot  be  taken  in  execution  under  the  judgment  entered 
up  in  the  names  of  the  assignees,  and  he  shall  have  refused  to  [178]  assign  or  transfer 
such  stock  or  other  chose  in  action,  or  other  property,  then  it  shall  be  lawful  for  the 
assignees  to  apply  by  petition  in  a  summary  way,  setting  forth  the  facts  of  the  case 
to  the  Court,  and  to  pray  that  the  prisoner  may  be  committed  to  custody,  and  if  it 
shall  appear  to  the  Court  that  the  contents  of  the  petition  are  true,  the  Court  shall 
order  the  prisoner  to  be  committed  to  any  prison  which  the  Court  shall  direct,  until 
he  shall  assign  and  transfer  such  choses  in  action  or  other  property  to  the  assignees 
for  the  general  benefit  of  the  creditors.  That  in  case  any  person  shall,  after  any 
insolvent  shall  have  become  entitled  to  the  benefit  of  the  Act,  become  possessed  of  or 
have  under  his  power  or  control  any  stock  in  the  public  funds,  or  any  legacy  or  any 
other  property  whatsoever  belonging  to  such  insolvent  or  held  in  trust  for  him,  or 
to  which  such  insolvent  shall  be  in  any  way  entitled,  it  shall  be  lawful  for  the  Court 
upon  application  of  any  assignee  or  creditor  of  the  insolvent,  to  cause  notice  to  be 
given  to  such  person  directing  him  to  hold  the  said  property  till  the  said  Court  shall 
make  further  order  concerning  the  same,  and  thereupon  it  shall  be  lawful  for  the  said 
Court  further  to  order  such  person  to  deliver  over  such  property  to  the  assignees  of 
the  estate  and  effects  of  the  insolvent,  for  the  general  benefit  of  the  creditors  of  such 
insolvent,  entitled  to  claim  under  the  judgment  entered  up  by  order  of  the  Court. 

The  Vice-Chancellor.  I  will  look  over  the  Act  and  see  what  construction 
ought  to  be  put  upon  it. 

July  29.  The  Vice-Chancellor  [Sir  L.  Shadwell].  It  appears  to  me  that  the 
first  set  of  assignees  have  no  title  at  all  to  this  legacy.  Primd  facie,  by  the  as-[179]- 
signment  directed  to  be  made  by  an  insolvent  to  his  assignees,  all  the  interest  of 
every  kind,  which  the  insolvent  has  at  the  time  of  his  discharge,  passes  to  the 
assignees :  but  if,  after  his  final  discharge,  any  property  accrues  to  him,  it  can  only 
be  obtained  by  the  assignees  by  means  either  of  the  Court  of  Insolvency  permitting 
execution  to  be  taken  out  on  the  judgment  entered  up  against  the  insolvent,  or  by 
means  of  such  an  application  to  the  Court  as  is  directed  by  the  Act,  in  the  case  of 
choses  in  action  and  other  things  which  cannot  be  taken   in  execution  under  the 
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judgment :  but,  in  order  to  give  the  assignees  who  claim  the  future  effects  any  title, 
they  must  apply  to  the  Court,  and  non  conslat  that  this  application  would  be  successful ; 
and,  therefore,  till  application  is  made  to  the  Court,  the  assignees  of  the  insolvent  who 
has  been  discharged  have  no  interest  against  the  assignees  who  came  in  since,  and 
derive  title  under  an  assignment  made  since  the  prior  assignment.  The  assignees  of 
the  first  insolvency  would  not,  without  application  to  the  Court,  have  the  choses  in 
action  of  the  insolvent  acquired  after  his  discharge.  The  assignment  which  was  made 
by  the  insolvent  to  his  second  assignees  passed  to  them  the  actual  chose  in  action  in 
dispute ;  so  that  they  are  really  entitled  to  it.  It  is  not  a  question  of  apportionment, 
for  they  are  entitled  to  the  whole  thing :  nm  constat  that  there  will  be  any  surplus  : 
nun  constat  that  the  first  assignees  will  ever  make  any  application  to  the  Court ;  and 
non  constat  that  the  Court  would  ever  grant  such  application,  if  it  were  made. 

In  future  it  will  be  unnecessary  to  make  the  persons  who  are  assignees  under  the 
first  insolvency  parties  to  a  suit  where  the  assignees  under  the  second  insolvency  are 
[180]  made  parties.  The  prior  Acts  are  repealed  by  7  Geo.  4,  c.  57,  except  as  to 
proceedings  commenced  under  those  Acts. 

[180]     WoODYATT  V.  Gresley.     July  30,  August  1,  1836. 

[See  Hastie  v.  Hastie,  1875,  24  W.  R.  243.     Distinguished,  Fox  v.  Buckley,  1876, 
3  Ch.  D.  511.     See  In  re  Weston  [1900],  2  Ch.  170.] 

Fraud.     Receiver. 

On  the  marriage  of  Sir  N.  and  Lady  G.  two  settlements  were  executed  :  by  one,  a 
sum  of  stock  and  estates  in  W.,  the  lady's  property,  were  conveyed  to  trustees  in 
trust  for  her  for  life,  with  remainder  in  trust  for  the  children  of  the  marriage,  and 
by  the  other  Sir  N.  granted  out  of  his  estates  a  rent-charge  to  Lady  G.  for  life. 
She,  after  her  husband's  death,  fraudulently  obtained  a  transfer  of  the  stock,  and 
sold  it  out :  and,  afterwards,  she  assigned  her  life  interest  in  the  estates  in  W., 
and  the  rent-charge  to  A.,  for  valuable  consideration,  but  with  notice  of  the  fraud. 
Held,  that  the  rents  of  the  estates  in  W.,  and  the  rent-charge,  were  liable  to  be 
applied  to  replace  the  stock;  and  a  receiver  of  them  was  granted  before  answer. 

On  the  treaty  for  the  marriage  of  Sir  Nigel  and  Lady  Gresley,  it  was  agreed  that 
estates  in  Worcestershire  and  Herefordshire,  the  property  of  the  lady,  and  £2609 
Old  South  Sea  annuities  to  which  she  was  entitled,  under  her  grandfather's  will,  in 
reversion  expectant  on  the  death  of  the  survivor  of  her  mother  and  aunt,  should  be 
settled  for  her  separate  use  for  life,  and,  after  her  death,  for  the  benefit  of  the  younger 
children  of  the  marriage ;  and  that  Sir  Nigel  should  grant,  out  of  his  estates  in 
Staffordshire,  a  rent-charge  of  £800  a  year  to  Lady  Gresley  for  life,  in  case  she  should 
survive  him.  In  pursuance  of  this  agreement,  by  indentures  of  the  13th  and  14th  of 
June  1796,  Lady  Gresley's  estates  were  vested  in  trustees  in  trust  for  her  separate 
use  for  life,  and,  after  her  decease,  in  trust  for  Sir  Nigel  for  life,  and,  after  the 
decease  of  the  survivor  of  them,  in  trust,  for  the  younger  children  of  the  marriage ; 
and  the  £2609  South  Sea  annuities,  which  were  then  standing  in  the  name  of  the 
Accountant-General  of  the  Court  of  Chancery  in  trust  in  a  cause  Ross  v.  Berrow,  were 
assigned  to  the  same  trustees  in  trust  for  the  separate  [181]  use  of  Lady  Gresley  for 
life,  and,  after  her  death,  in  trust  for  the  younger  children  of  the  marriage  :  and,  by 
indentures  of  even  date,  to  which  the  trustees  of  the  former  deeds  were  parties  and 
which  recited  those  deeds,  Sir  Nigel  granted  a  rent-charge  of  £800  a  year,  out  of  his 
estates  in  Staffordshire,  to  Lady  Gresley  for  life,  in  case  she  survived  him. 

In  March  1808  Sir  Nigel  died,  leaving  the  Defendant  Sir  Roger  Gresley,  his  son, 
and  a  daughter  (who  afterwards  married  the  Defendant  Edward  Woodyatt)  him 
surviving.  In  1813  Lady  Gresley,  whose  mother  and  aunt  were  then  dead,  but  which 
was  unknown  to  the  trustees  of  the  first-mentioned  settlement,  presented  a  petition 
in  the  cause  of  Ross  v.  Berrow,  setting  forth  her  title  to  the  £2609  South  Sea  annuities 
under  her  grandfather's  will,  but  suppressing  the  settlement  on  her  marriage,  and 
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obtained  an  order  that  the  stock  should  be  transferred  to  her  ;  and,  shortly  afterwards, 
she  sold  out  the  stock  and  applied  the  proceeds  to  her  own  use.  The  fraud  thus 
committed  by  Lady  Gresley  remained  undiscovered  until  the  time  after  mentioned. 

By  the  settlement  on  the  marriage  of  Mr.  and  Mrs.  Woodyatt,  dated  in  February 
1822,  Mrs.  Woodyatt  assigned  the  £2609  South  Sea  annuities,  subject  to  Lady 
Gresley's  life  interest  therein,  to  the  Plaintifls,  Thomas  Woodyatt  and  Donald  Cameron, 
in  trust  for  Mr.  and  Mrs.  Woodyatt,  for  their  lives,  and,  after  the  death  of  the  survivor 
of  them,  in  trust  for  their  children.  On  the  26th  of  June  1830  Lady  Gresley 
assigned  her  life  interest  in  the  Worcestershire  and  Herefordshire  estates,  and  the 
rent-charge  of  £800  a  year,  to  Sir  Roger  Gresley,  as  a  security  for  £5000  which  he 
had  paid  to  her  or  on  her  account.  In  September  of  the  same  year  [182]  Sir  Eoger 
informed  Mrs.  Woodyatt  that  he  had  recently  discovered  that  the  stock  had  been 
sold  out  by  his  mother. 

The  bill,  which  was  filed  by  the  childien  of  Mr.  and  Mrs.  Woodyatt  and  by  the 
trustees  of  their  settlement,  alleged  that  the  Plaintifls  were  entitled  to  have  the  rents 
of  the  estates  in  Worcestershire  and  Herefordshire,  and  the  rent-charge  of  £800  a  year 
applied,  during  Lady  Gresley's  life,  to  replace  the  £2609  South  Sea  stock  ;  that  the 
assignment  to  Sir  Roger  of  the  rents  of  the  Worcestershire  and  Herefordshire  estates 
was  an  assignment  of  a  merely  equitable  interest ;  and  that,  consequently,  the  same 
was  posterior  in  equity  to  the  equitable  right  of  the  Plaintiffs  to  have  those  rents 
applied  for  replacing  the  stock  :  that  Sir  Roger,  prior  to  the  execution  of  the  assign- 
ment, or  before  he  advanced  the  £5000,  had  notice  that  his  mother  had  obtained  the 
stock  in  violation  of  the  contract  on  her  marriage  and  of  the  trusts  of  the  settlement, 
and,  therefore,  the  Plaintiffs  were  entitled  to  have  the  rent-charge,  as  well  as  the 
rents  of  the  Worcestershire  and  Herefordshire  estates,  applied  in  replacing  the  stock. 

The  bill  praj'ed  that  it  might  be  declared  that  the  obtaining  of  the  £2609  stock, 
by  Lady  Gresley,  was  a  fraud  on  her  marriage  contract  and  on  the  settlements  of  June 
1796,  and  that,  upon  obtaining  the  same,  she  was  not  entitled  to  receive  the  rents  of 
the  estates  comprised  in  the  first-mentioned  settlement,  or  to  receive  the  rent-charge 
of  £800  limited  to  her  by  the  second-mentioned  settlement,  but  that  those  rents  and 
the  rent-charge  became  immediately  applicable  to  replace  the  stock  or  to  pay  the 
proceeds  of  the  sale  of  it  (as  might  be  most  advantageous  to  the  infant  Plaintiffs) ; 
and  [183]  that  it  might  be  also  declared  that  the  assignment  of  the  26th  of  June 
1830  was  to  be  postponed  to  the  right  of  the  Plaintiffs  to  have  the  rent^charge  and 
the  rents  of  the  Worcestershire  and  Herefordshire  estates  applied  for  the  purpose 
aforesaid  :  and  that  an  account  might  be  taken  of  the  rents  of  those  estates  and  of 
the  rent-charge,  which  had  been  received  by  Ladj'  and  Sir  Roger  Gresley  since  the 
former  obtained  the  stock  ;  and  that  they  might  be  decreed  to  apply  what  should  be 
found  due  from  them  in  purchasing  and  transferring  £2609  South  Sea  annuities  into 
the  names  of  the  trustees  upon  the  trusts  of  the  first-mentioned  settlement,  or  in 
payment  to  them  of  the  amount  of  the  proceeds  of  the  sale  of  the  stock  as  might  be 
most  advantageous  to  the  infant  Plaintiffs,  and  that  the  proceeds  might  be  laid  out 
in  the  purchase  of  £2609  South  Sea  annuities,  in  the  names  of  the  trustees  upon  the 
trusts  of  the  same  settlement ;  and  that  the  rents  of  the  Worcestershire  and  Hereford- 
shire estates,  and  the  rent-charge  then  due  or  thereafter  to  become  due,  might  be 
applied  in  such  purchase  and  transfer,  or  in  the  payment  of  the  proceeds  of  the  sale 
of  the  stock :  and  that  Lady  and  Sir  Roger  Gresley  might  be  restrained  from 
distraining  for  or  taking  proceedings  at  law  to  recover  those  rents  or  the  rent-charge, 
and  from  receiving  the  same,  and  that  a  receiver  might  be  appointed  thereof. 

The  Plaintiffs  now  moved,  before  answer,  for  an  injunction  and  receiver,  as  prayed 
by  the  bill. 

The  motion  was  supported  by  affidavits,  verifying  certain  letters  written  by  Sir 
Roger  Gresley  to  Mrs.  Woodyatt,  and  which  shewed  that,  prior  to  the  assignment  of 
June  1830,  he  had  notice  of  the  fraud  committed  by  his  mother. 

[184]  Mr.  Treslove,  for  the  Plaintiffs,  and  Mr.  Knight,  for  the  trustees  of  the  first- 
mentioned  settlement,  said,  with  respect  to  Lady  Gresley,  that  a  party  to  a  marriage 
contract  who  violated  any  of  the  provisions  of  it  was  not  entitled  to  take  any  benefit 
under  it ;  and,  with  respect  to  Sir  Roger,  that  the  assignment  of  June  1830  passed  to 
him  a  mere  equitable  interest  in  the  rents  of  the  Worcestershire  and  Herefordshire 
V.-C.  IV.— 3* 
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estates,  and,  consequently,  he  took  them  subject  to  all  the  equities  to  which  they  were 
liable  before  the  assignment ;  that,  although  he  took  the  legal  estate  in  the  rent-charge, 
he  took  it  with  notice  that  the  stock  had  been  sold  out  in  violation  of  the  trusts  of 
the  settlement,  and,  consequently,  the  rent-charge,  as  well  as  the  rents,  were  liable  to 
be  applied  as  against  him,  to  repurchase  the  stock.  Priddy  v.  Rose  (3  Mer.  86),  Ex 
parte  Turpin  (Mont.  Rep.  44:3),  Ex  parte  King  (2  Mont.  &  Ayrt.  410). 

Sir  Charles  Wetherell  and  Mr.  Hayter,  for  Sir  Roger  Gresley,  said  that  a  breach 
of  trust  created  only  a  simple  contract  debt,  atid  that  Priddy  v.  Rose  differed  materially 
from  the  present  case  ;  for  there  the  annuitants  were  Plaintiffs,  and,  consequently,  the 
interference  of  the  Court  was  asked  by  the  parties  who  had  taken  assignments  from 
the  husband  of  parts  of  the  funds  agreed  to  be  settled,  without  inquiring  whether  the 
husband  had  fully  performed  his  covenant ;  but,  in  this  case,  the  interference  of  the 
Court  was  asked  against  the  party  who  had  taken  the  assignment ;  that  it  was  not  the 
practice  of  the  Court  to  appoint  a  receiver  before  answer,  except  under  peculiar 
circumstances,  which  did  not  exist  in  this  case. 

[185]  Mr.  Bird  appeared  for  Lady  Gresley,  and  said  that  he  was  instructed  not  to 
offer  any  opposition  to  the  motion.  Lady  Gresley  being  willing  that  her  income  under 
the  settlements  executed  on  her  marriage  should  be  applied  to  make  good  the  stock. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  peculiarity  of  this  case  consists  in 
this :  that  it  is  sought,  with  respect  to  what  may  be  called  the  fraudulent  abstraction 
of  the  sum  of  £2609  South  Sea  annuities,  which  was  one  subject  of  the  settlement  of 
June  1796,  to  proceed  against  the  person  who,  at  law,  has  become  entitled  to  the  rent- 
charge  granted  by  the  settlement  of  even  date,  and  also  against  the  possession  of  the 
lands  of  which  the  legal  estate  is  vested  in  persons  who  represent  the  trustees  of  the 
first-mentioned  settlement.  The  question  then  is,  inasmuch  as,  by  the  first  settlement 
of  1796,  Lady  Gresley  professed  to  assign  the  South  Sea  annuities  on  the  trusts  of 
that  settlement,  and,  afterwards,  at  the  time  when  her  right  to  those  annuities  had 
come  into  possession,  obtained  a  transfer  of  them  to  herself,  whether  the  Plaintiffs 
have  not  an  equity,  as  against  the  other  subjects  of  that  settlement  and  the  rent- 
charge  created  by  the  settlement  of  even  date,  to  be  reimbursed  in  respect  of  that 
abstraction  of  the  annuities. 

It  is  the  settled  practice  in  bankruptcy,  where  the  tenant  for  life  of  a  trust  fund 
has  improperly  obtained  possession  of  it  and  withdrawn  it  from  the  settlement,  and 
afterwards  becomes  bankrupt,  to  direct,  when  proof  is  made  in  respect  of  the  fund 
under  the  commission,  that  the  trustees  shall  receive  the  interest  of  the  dividends  made 
on  the  sum  proved,  and  apply  it  to  make  [186]  good  the  full  amount  of  the  fund. 
One  of  the  last  cases  was  Ex  parte  King,  in  which  an  order  was  made  by  me,  directing 
proof  to  be  made  for  the  amount  of  the  sum  abstracted  ;  but  there  was  no  direction  in 
the  order  that  the  interest  of  the  dividends  made  on  the  sum  proved  should  be  paid 
to  the  trustees  of  the  will,  in  order  to  make  good  the  loss  occasioned  by  the  bankruptcy. 
There  was  an  appeal  from  that  order  to  the  Lords  Commissioners ;  and  it  was  con- 
sidered to  be  quite  clear  that  the  order  was  wrong ;  and  it  was  rectified  by  directing 
that  it  should  be  part  of  the  order  that  the  trustees  should  receive  and  invest  the 
interest  of  the  dividends  until  the  full  amount  of  the  sum  proved  should  have  been 
made  up.  The  case  of  Ex  parte  Mitford  (1  Bro.  C.  C.  398 ;  and  see  3  Mer.  10-5)  went 
further ;  for  there  Lord  Thurlow  directed  that  the  trustees  of  the  settlement,  to  whom 
the  bankrupt  had  not  paid  a  sum  of  money  which,  by  the  settlement,  he  had  covenanted 
to  pay,  should  be  at  liberty  to  retain  an  annuity  and  the  dividends  of  a  sum  of  stock 
which  were  two  of  the  subjects  of  the  settlement,  and  to  which  the  bankrupt  was 
entitled  for  life,  besides  giving  other  directions  which  were  tantamount  to  that  direc- 
tion to  which  I  have  alluded  in  Ex  parte  King.  In  Ex  parte  Mitford,  therefore,  the 
jurisdiction  in  bankruptcy  extended  the  right  of  the  trustees  to  other  funds  than 
those  which  were  the  subject  of  the  abstraction  ;  and  Lord  Thurlow  clearly  thought 
that  those  other  funds  to  which  the  bankrupt  was  entitled,  having  been  made  subject 
to  the  trusts  of  the  settlement,  did,  as  far  as  the  bankrupt  had  an  interest  in  them, 
become  liable  to  make  good  the  fraud  which,  in  one  sense,  the  bankrupt  had  com- 
mitted, by  not  paying  the  sum  of  money  which  he  had  covenanted  to  pay  to  the 
trustees. 

[187]  Now,  the  only  difference  between  this  case  and  Ex  parte  Mitford  is  that 
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there  the  persons  who  were  applying  to  make  the  proof  in  bankruptcy  had  the  legal 
dominion  over  the  other  fund  which  was  the  subject  of  the  settlement.  But  here  the 
trustees  have  no  dominion  over  the  rent-charge  ;  and,  with  respect  to  Lady  Gresley's 
own  estates  which  were  comprised  in  the  first  settlement,  the  trustees  have  merely 
the  legal  estate  in  them,  but  they  have  no  possession ;  and  they  could  not  recover 
possession  unless  they  brought  an  action  of  ejectment.  Then  the  question  will  be 
whether,  with  respect  to  the  rent-charge,  there  is  not  an  equity  on  the  part  of  those 
who  claim  under  the  first  settlement  of  1796,  to  say  that  Lady  Gresley,  and  her  son, 
who  claims  under  her  with  notice  of  the  fraud  that  she  has  committed,  are  not  liable 
to  make  good  the  loss  occasioned  by  that  fraud,  out  of  the  rent-charge,  as  well  as  out 
of  the  rents  to  which  she  was  entitled  under  the  first  settlement. 

Xow,  if  I  were  to  hold  otherwise,  I  should  be  holding,  in  effect,  that  it  is  com- 
petent to  a  person  to  derive  a  benefit  under  a  deed,  and,  at  the  same  time,  to  shrink 
from  the  performance  of  a  duty  imposed  by  that  deed.  Because,  when  Lady  Gresley, 
hy  the  first  settlement  of  1796,  granted,  bargained  and  assigned  the  South  Sea  annuities, 
those  words,  in  a  Court  of  Equity,  were  equivalent  to  a  covenant  on  her  part  that, 
when  the  opportunity  arrived,  by  the  death  of  her  mother  and  aunt,  she  would  make 
those  annuities  subject  to  the  trusts  of  the  settlement ;  and  it  would  be  inconsistent 
with  the  rules  of  a  Court  of  Equity  if  I  were  to  say  that  that  legal  rent-charge  was 
not  liable  to  make  good  her  default.  If  Lady  Gresley  were  oppo.sed  to  the  relief  which 
is  prayed  against  her,  and  this  transaction  between  [188]  herself  and  her  son  had  not 
taken  place,  I  should  have  taken  it  to  be  quite  clear,  inasmuch  as  the  deed  under 
which  she  derived  the  rent-charge  bore  even  date  with  that  by  which  she  assigned 
her  reversionary  interest  in  the  South  Sea  annuities,  and  also  recited  and  referred  to 
it,  and  was  part  of  the  very  transaction  of  the  marriage  contract,  that  the  subject 
ought  to  be  considered  precisely  in  the  same  way  as  if  Sir  Nigel  Gresley  had  made  a 
settlement  of  his  own  Staffordshire  estates  by  the  very  deed  which  contained  the 
assignment  of  the  South  Sea  annuities.     The  two  deeds  formed  but  one  settlement. 

Then  if  an  equity  would  arise  as  against  Lord  Gresley,  the  question  is  whether, 
under  the  circumstances  of  this  case,  it  does  not  exist  as  against  Sir  E.  Gresley.  The 
letter  which  he  wrote  to  Mrs.  Woodyatt  shews  that,  at  the  time  when  he  entered  into 
the  transaction  with  his  mother,  which  terminated  in  his  taking  the  deed  of  June  1830, 
he  was  aware  of  what  she  had  done,  because  it  contains  words  to  this  eflfect :  "  With 
regard  to  the  South  Sea  stock  to  which  you  allude,  and  which  amounted  to  £2609,  I 
can  find  no  account  of  it  since  the  1st  of  April  1812.  I  made  all  the  inquiries  possible 
when  I  made  the  arrangements  with  my  mother,  and  found  that  it  had,  at  some  time 
which  I  could  not  precisely  ascertain,  been  fraudulently  sold  out  by  my  mother." 
Therefore  he  does  confess  that,  at  the  time  when  he  was  dealing  with  his  mother,  he 
had  made  some  inquiries  as  to  what  had  become  of  the  very  fund,  and  that  he  dis- 
covered that  it  had  been  dealt  with  in  the  manner  which  he  mentions.  I  cannot 
therefore  but  think  that  that  equity  which  would  have  existed  against  the  mother 
exists  against  the  son.  And  the  observation  applies  with  much  more  force  with 
respect  to  the  estates  in  [189]  Worcestershire  and  Herefordshire,  than  with  respect 
to  the  rent-charge  ;  because,  with  respect  to  them,  the  legal  estate  is  in  the  trustees, 
and  this  Court  might  speedily  put  the  trustees  in  possession  of  those  estates,  by 
directing  them  to  bring  an  ejectment  against  Sir  R.  Gresley. 

Then  the  only  question  is  whether,  there  being  an  equity  existing,  this  Court  is 
not  called  on  to  interfere  as  soon  as  it  can,  in  order  to  have  the  fund  which  Lady 
Gresley  has  abstracted  restored  ;  especially  as  the  continuance  of  the  fund  depends  on 
her  life.  In  my  opinion  it  would  be  a  very  improvident  administration  of  the  equity 
of  this  Court  to  say  that,  upon  these  facts,  appearing  as  they  do  in  the  Plaintiff's 
affidavit,  Sir  R.  Gresley  shall  be  allowed  to  continue  to  receive  the  rents.  My  opinion, 
therefore,  is  that,  although  this  case  now  stands  only  upon  bill  filed  and  affidavits, 
without  an  answer,  I  must  grant  the  injunction  ;  and  the  receiver  is  merely  ancillary 
to  the  injunction. 
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[189]    Sproule  v.  Prior.    July  30,  Nov.  2,  1836. 

Marshalling  of  Assets.     Legatee. 

A.  agreed  to  purchase  an  estate,  and  died  leaving  the  greater  part  of  the  purchase- 
money  unpaid.  The  Court,  at  the  suit  of  a  legatee  under  A.'s  will,  ordered  his 
assets  to  be  marshalled,  on  account  of  the  vendor's  lien  for  the  unpaid  purchase- 
money. 

The  Plaintifl'  was  a  pecuniary  legatee  under  the  will  of  William  Phelps,  who,  after 
making  his  will,  agreed  to  purchase  an  estate  in  Gloucestershire,  and  died  leaving  the 
greater  part  of  the  purchase-money  unpaid;  and,  [190]  on  his  death,  the  estate 
descended  to  W.  Law  Phelps,  his  heir  at  law.  The  Defendants  were  the  personal 
representative  of  William  Phelps  and  the  devisees  of  William  Law  Phelps. 

The  bill  insisted  that,  if  W.  Phelps's  personal  estate  should  not  be  sufficient  to  pay 
the  remainder  of  the  purchase-money  for  the  estate  conti'acted  for,  and  also  the  legacy 
to  which  the  Plaintiff  was  entitled,  the  assets  of  William  Phelps  ought  to  be 
marshalled  and  the  deficiency  raised  by  sale  or  mortgage  of  the  estate. 

Mr.  Wakefield  and  Mr.  K.  Parker  appeared  for  the  Plaintiff. 

Mr.  Knight  and  Mr.  Bethell,  for  the  Defendants  the  devisees  of  W.  Law  Phelps. 
The  right  which  a  vendor  has  to  resort  to  the  estate  for  payment  of  the  purchase- 
money  does  not  extend  to  third  persons  :  the  lien  is  given  for  the  benefit  of  the  vendor 
alone.  This  Court  never  marshals  the  assets  of  a  testator,  except  where  a  party 
having  a  contract  which  entitles  him  to  resort  to  whichever  he  pleases  of  two  funds 
disappoints  another  who  has  a  right  to  resort  to  only  one  of  those  funds.  A  vendor 
cannot  at  his  election  have  recourse  to  his  lien.  It  does  not  arise  out  of  contract, 
but  is  given  to  him  in  suhsidimn  merely,  that  is,  in  order  to  enable  him  to  obtain 
payment  if  it  cannot  be  obtained  according  to  the  contract.  He  cannot,  as  soon  as 
the  purchase-money  is  due,  resort  to  the  estate  for  payment  of  it.  Coppin  v.  Coppin 
(2  P.  W.  291),  Polle.rfen  v.  Mocn-e.{l)  The  lien  has  never  arisen  where  [191]  the 
purchase-money  has  been  forthcoming.  Here  the  purchase-money  is  ready,  and  has 
been  always  forthcoming. 

Mr.  Jacob  and  Mr.  Abraham,  for  the  personal  representative  of  William  Phelps, 
cited  Headley  v.  Readhead  (Coop.  50),  and  Hamilton  v.  Worley  (2  Ves.  jun.  62 ; 
see  65). 

The  Vice-Chancellor.  I  shall  reserve  my  judgment  until  I  have  had  an 
opportunity  of  looking  into  the  cases. 

Nov.  2.  The  Vice-Chancellor  [Sir  L.  Shadwell].  The  only  question  that  I 
have  to  decide  in  this  case  is  whether  the  lien  which  a  vendor  has  for  the  purchase- 
money  subjects  the  assets  of  the  purchaser  to  be  marshalled  on  behalf  of  a  legatee. 

In  Coppin  v.  Coppin  (Ca.  Cha.  28;  S.  C.  2  P.  W.  291),  which  was  decided  by  Lord 
King  in  1725,  the  heir  of  a  purchaser  who  had  not  paid  the  whole  purchase-money, 
happened  to  be  the  unpaid  vendor ;  and  it  seems  to  have  been  held  that,  as  against 
general  creditors,  the  vendor  should  be  paid  the  residue  of  the  purchase-money  out  of 
the  purchaser's  personal  estate,  and  that  there  should  be  no  marshalling  of  assets  in 
their  favour  against  him.  But  Lord  King's  reason  for  so  deciding  is  not  stated  in 
either  of  the  reports. 

[192]  Lord  Hardwicke  decided  Polleo-fen  v.  Mome  (3  Atk.  272)  in  1745.  If  the 
report  in  Atkins  is  right,  he  did  express  an  opinion  that  the  equity  of  the  unpaid 
vendor  would  not  extend  to  a  third  person  :  but  it  is  clear  from  the  decree  given  in 
Mr.  Sanders's  note,  from  the  registrar's  book,  that  he  did  not  so  decide.  It  may  be 
true  that  what  Sir  E.  Sugden  states  in  pages  69  and  70  of  the  last  edition  of  his 

(1)  3  Atk.  272.  See  the  observations  on  the  two  cases  above  cited  in  2  Sugd. 
Vend.  p.  67,  et  seq. ;  and  2  Myl.  &  Keen  645.  See  also  Trimmer  v.  Bayne,  9  Ves.  209  ; 
Mackreth  v.  Symmons,  15  Ves.  329 ;  Selby  v.  Selby,  4  Euss.  336  ;  and  IVythe  v.  Henniker, 
2  Myl.  &  Keen,  635. 
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valuable  work  ou  vendors  and  purchasers  was  the  reason  for  making  the  decree  in 
opposition  to  the  dictum;  but  whether  it  were  so  or  not,  it  is  certain  that  the  decree 
does  not  support  the  opinion,  though  it  may  have  been,  for  the  reason  supposed,  not 
inconsistent  with  it. 

Our  early  reports  shew  that  much  time  elapsed  before  principles  became  settled  ; 
and  eminent  Judges,  who  acknowledged  a  general  principle,  seem  to  have  been  timid 
in  deducing  legitimate  conclusions  from  it.  In  AuMen  v.  Hahey  (6  Ves.  475),  which 
came  before  Lord  Eldon  in  1801,  the  general  question  was  discussed,  but  not  decided ; 
for  a  decision  upon  it  was  not  necessary,  though  we  may  fairly  infer  what  his  opinion 
was:  and,  in  Macbeth  v.  Symmons  (15  Yes.  339,  3t5),  in  ISOS,  Lord  Eldon  said  that 
the  decision  in  Coppin  v.  Coppin  required  a  good  deal  of  consideration,  and  that  the 
case  w^  anomalous.  But,  in  Trimmer  v.  Bayne  (9  Yes.  209),  Sir  W.  Grant,  in  1803, 
expressly  decided  that,  as  against  the  heir  of  the  purchaser  who  had  not  paid  his 
M'hole  purchase-money,  the  assets  should  be  marshalled  in  favour  of  legatees.  In 
ILadley  v.  Readhead  (Coop.  50),  in  1812,  the  same  learned  Judge  decided  upon  the 
same  principle  as  between  the  devisee  [193]  of  the  estate  not  paid  for  and  the  legatees 
of  the  devisor.  And,  in  1828,  Sir  John  Leach,  upon  a  review  of  all  the  cases,  decided, 
iu  the  case  of  Selhy  v.  Selby  (4  Russ.  336),  that,  as  between  the  devisee  of  the  estate 
not  wholly  paid  for  and  the  creditors  of  the  devisor,  the  rule  of  marshalling  should  be 
applied. 

In  the  present  case  the  purchased  estate  not  wholly  paid  for  has  descended.  The 
weight  of  authority  is  abundantly  in  favour  of  holding  that  the  lien  of  the  vendor 
must  be  subjected  to  the  ordinary  rule  of  marshalling  assets;  and  the  decree  in  the 
present  case  must  be  framed  upon  that  principle. 

My  decision,  I  admit,  is  contrary  to  the  decision  in  Coppin  v.  Coppin,  and  to  the 
ndum  in  FvUej:fen  v.  Moore.  But  I  must  say  of  them,  as  Lord  Eldon,  in  Allrirh  v. 
I'ooper  (8  Yes.  397),  said  of  Robinson  v.  Tonge,  they  are  not  reconcileable  with  the 
general  class  of  cases,  and,  besides  that,  they  have  been  positively  overruled. 

[193]    Spencer  v.  The  London  .\nd  Birmingham  Railway  Company. 

August  4r,  1836. 

[S.  C.  7  L.  J.  Ch.  (N.  S.)  281 ;  1  Rail.  Cas.  159.  See  Cook  v.  Mayor,  Ac,  of  Bath,  1868, 
L.  R.  6  Eq.  180;  Attorney-General  v.  Earl  of  Lonsdale,  1868,  L.  R.  7  Eq.  390; 
London  Association  of  Shipowners  and  Brokers  v.  London  and  India  Joint  Docks  Corur 
mittee  [1892],  3  Ch.  270.] 

Nuisance.     Jurisdiction. 

Where  certain  individuals  suffer  an  injury  from  a  public  nuisance  quite  distinct  from 
that  done  to  the  public  at  large,  the  Court  will  entertain  a  bill  filed  by  those 
individuals  to  be  relieved  from  the  nuisance. 

The  bill  stated  that  the  Plaintiff,  E.  ^Ya^d,  was  possessed  of  a  coach-house  and 
stable,  situate  in  Granby  Mews,  in  the  parish  of  St.  Pancras,  Middlesex,  for  the 
remainder  of  a  term  of  97  years,  and  that  the  Plaintiff,  [194]  J.  Spencer,  occupied  the 
same  as  tenant  thereof  from  year  to  year  to  the  Plaintiff,  E.  \Yard,  at  the  yearly  rent 
of  £22,  and  carried  on  the  business  of  a  coach-master  or  hackneyman  and  livery  and 
bait  stable-keeper,  and  used  the  premises  for  the  purposes  of  his  business,  and  that  he 
was  induced  to  rent  the  same  from  their  proximity  to  the  Hampstead  Road,  and  the 
advantage  of  the  easy  access  which  was  therefrom  to  that  road  through  Granby  Street; 
and  that  he  had  derived  great  profit  from  the  occupation  of  the  premises  in  conse- 
quence of  the  convenience  of  the  situation  and  the  easy  access  therefrom  to  the 
Hampstead  Road ;  that  the  only  direct  means  of  communication  between  Granby 
Mews  and  the  Hampstead  Road  was  through  Granby  Street,  and  such  communication 
was  of  great  use  and  convenience  to  AYard  and  the  other  inhabitants  of  Granby  Street, 
some  of  whom  were  tenants  of  houses  therein,  in  which  Ward  had  a  beneficial 
interest :  and  that  the  value  of  the  coach-house  and  stables  and  other  houses  ia 
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Granby  Street,  was  very  much  increased  by  the  direct  communication  through  that 
street  to  the  Hampstead  Road,  and,  in  particular,  that  the  carriages  and  horses 
belonging  to  Spencer  had  frequent  occasion  to  pass  through  Granby  Street  to  and 
from  the  Hampstead  Road  ;  that,  by  the  Act  for  making  the  railway,  it  was  enacted 
that,  in  all  cases  wherein,  in  the  exercise  of  any  of  the  powers  by  the  Act  granted, 
any  part  of  any  carriage  or  horse  road  should  be  found  necessary  to  be  cut  through, 
raised,  sunk,  taken  or  so  much  injured  as  to  be  impassable  or  inconvenient  for 
passengers  or  carriages,  or  the  persons  entitled  to  the  use  thereof,  the  railway  com- 
pany should,  at  their  own  expense,  before  any  road  should  be  so  cut  through,  raised, 
sunk,  taken,  or  injured  as  aforesaid,  cause  another  good  and  sufficient  road  (as  the 
ease  might  require)  to  be  set  out  and  [195]  made  instead  thereof,  as  convenient  for 
passengers  and  carriages  as  the  road  so  to  be  cut  through,  raised,  sunk,  taken  or 
injured  as  aforesaid,  or  as  near  thereto  as  might  be  :  and  it  was  further  enacted  that 
the  company  should,  at  their  own  costs  and  charges,  within  two  years  from  the 
passing  of  the  Act,  make  and  for  ever  thereafter  keep  in  repair  a  good  substantial 
brick  bridge  over  the  railway  authorized  to  be  made  in  Granby  Street,  so  as  to  leave 
such  street  of  its  then  width  and  uninterrupted. 

The  bill  further  stated  that,  about  April  1836,  the  railway  company  began  to 
construct  their  railroad  under  Granby  Street,  and  that,  about  the  1st  of  June  1836, 
they  completely  cut  through  and  across  the  whole  of  that  street,  and  entirely  stopped 
up  the  carriage  and  horse  road  through  it,  and  that,  thereby,  all  access  through  it  to 
the  Hampstead  Road  for  horses  and  carriages  was  wholly  obstructed  ;  and  that  the 
street  and  the  horse  and  carriage  road  through  the  same  were  so  much  injured  as  to 
be  wholly  impassable  for  horses  or  carriages,  and  impassable  or  inconvenient  for  foot- 
passengers  :  that  the  railway  company  might  have  constructed  the  bridge  so  as  to 
carry  the  railway  under  Granby  Street  without  stopping  the  horse  and  carriage  way 
through  that  street,  and  that,  before  cutting  through  or  stopping  up  the  road,  they 
ought  to  have  made,  instead  thereof,  another  good  and  sufficient  road  with  a  direct 
access  for  horses  and  carriages  from  Granby  Street  into  the  Hampstead  Road,  as  con- 
venient for  passengers  and  carriages  as  the  road  through  the  street  so  cut  through  : 
that  the  railway  company,  before  cutting  through  the  street,  had  not  caused  any 
road,  passage  or  means  of  communication  whatever  for  horses  and  carriages  or  con- 
venience for  passengers  to  be  set  out  or  made  instead  [196]  thereof,  so  as  to  preserve 
the  communication  between  the  said  street  and  the  Hampstead  Road  :  that  the 
company  threatened  and  intended  to  proceed  to  extend  the  cutting  across  the  street 
so  as  to  make  the  same  of  double  the  width  which  the  same  then  was,  and  to  cut 
across  the  whole  of  the  street  to  the  depth  of  1-5  feet  and  for  a  breadth  of  40  feet  : 
that,  in  consequence  of  the  street  being  so  stopped  up  and  cut  through,  the  Plaintiff 
Spencer  had  lost  the  direct  communication  for  his  carriages  and  horses  with  the 
Hampstead  Road,  and  the  only  means  of  communication  or  access  then  left  for 
carriages  and  horses  from  Granby  Street  to  the  Hampstead  Road  was  by  means  of  a 
very  circuitous  and  dangerous  unpaved  road  called  Harrington  Street ;  that,  in  con- 
sequence of  the  direct  communication  between  the  Hampstead  Road  and  Granby  Mews 
being  stopped  up,  Spencer  had  lost  nearly  the  whole  of  his  business :  that  the  railway 
company  began  to  cut  through  Granby  Street  without  any  previous  notice  of  their 
intention  so  to  do,  and  Spencer's  servants,  on  returning  home  at  night,  being  unaware 
of  the  operation,  his  coach  and  horses  were  overturned  in  the  cutting  and  very  con- 
siderably injured,  so  that  he  had  been  obliged  to  expend  considerable  sums  of  money 
in  repairing  the  damage  thereby  occasioned. 

The  bill  prayed  that  it  might  be  declared  that  the  railway  company  were  bound, 
pursuant  to  the  provisions  of  the  Act,  before  the  horse  and  carriage  road  through 
Granby  Street  was  cut  through,  stopped  up  and  injured,  to  have  caused  another  good 
and  sufficient  road  to  be  set  out  and  made  instead  thereof,  as  convenient  for  passengers 
and  carriages  as  the  road  so  cut  through  and  stopped  up,  or  as  near  thereto  as  might 
be,  and  that  they  were  bound  to  make  good  the  loss  sustained  by  [197]  the  Plaintitfs, 
and  especially  by  Spencer,  by  their  neglecting  so  to  do  ;  and  that  the  railway  company 
might  be  decreed  to  make  and  set  out  a  proper  road  or  communication  for  horses  and 
carriages  and  passengers  along  Granby  Street,  so  as  that  convenient  access  through  it 
for  horses,  carriages  and  passengers  into  the  Hampstead  Road  might  be  made ;  and 
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that  au  account  might  be  taken  of  all  sums  of  money  which  Spencer  had  been  obliged 
to  expend  by  reason  of  the  street  having  been  cut  through,  and  of  all  loss  and 
damages  sustained  by  the  Plaintiffs  or  either  of  them  by  reason  of  the  cutting  through 
and  stopping  up  of  the  horse  and  carriage  road  as  aforesaid  :  and  that  the  company 
might  be  decreed  to  pay  to  the  Plaintiffs  the  amount  which  should  be  found  due  to 
them  respectively  on  taking  the  account :  and,  in  the  meantime,  that  the  company, 
their  servants  and  agents,  might  be  restrained  from  cutting  through  or  injuring,  and 
from  continuing  to  cut  through,  stop  up  and  injure  the  horse  and  carriage  road  leading 
throuifh  Granby  Street  to  the  Hampstead  Road. 

The  Defendants  demurred  generally  to  the  bill. 

Mr.  Wigram  and  Mr.  Booth,  in  support  of  the  demurrer,  said  that  the  nuisance 
complained  of  by  the  bill  was  a  public  nuisance,  and  therefore  the  relief  prayed  ought 
to  have  been  sought  by  information  and  not  bv  bill.  BaiTis  v.  Baker  (Amb.  158), 
Attorney-General  v.  Cleaver  (18  Yes.  211),  Mitf.  Treat.  144. 

Mr.  Knight,  Mr.  Jacob  and  Mr.  Stuart  appeared  in  support  of  the  bill. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  question  is  whether  a  case  is  not 
stated  on  which  some  relief  might  be  granted. 

[198]  The  power  of  the  Court  to  grant  that  species  of  injunction  which  Lord 
Eldon  granted,  namely,  restraining  a  party  from  allowing  a  thing  to  continue,  and 
which  has  the  effect  of  making  him  take  some  active  measures,  has  been  since  recog- 
nized and  acted  on  (see  Rankin  v.  Huskisson,  ante,  vol.  iv.  p.  13) ;  and  I  don't  see  why, 
if  that  species  of  negative  injunction  has  been  adopted,  it  should  not  be  adopted  here, 
so  as  to  prevent  the  parties  from  continuing  the  excavation  in  its  present  state,  and 
from  making  the  excavation  greater.  The  injunction  asked  for,  as  far  as  it  restrains 
the  Defendants  from  widening  the  excavation,  is  quite  of  the  common  sort :  but,  so  far 
as  it  seeks  to  prevent  its  continuance,  it  is  of  a  negative  kind,  but  it  has  been  adopted 
by  Lord  Eldon. 

With  respect  to  the  nature  of  the  grievance,  all  the  inhabitants  of  Granby  Mews, 
as  it  appears  to  me,  suffer  a  species  of  injury  quite  distinct  from  that  done  to  His 
Majesty's  subjects  in  general.  If  the  excavation  were  much  widened  it  might  prevent 
all  ingress  to  and  egress  from  Granby  Mews  by  horses  and  carriages ;  and  individuals 
residing  in  the  mews  might  be  wholly  blocked  up,  by  narrowing  the  isthmus  to  an 
extent  which  would  prevent  their  entrance  into  the  wider  world  beyond  them.  This 
is  an  injury  different  from  that  done  by  these  works  to  individuals  in  general.  The 
question  is  whether  there  is  not  some  species  of  mischief  done,  or  intended  to  be  done, 
in  respect  of  which  these  individuals  have  a  right  to  apply.  It  is  plain  that  Spencer 
might  have  recovered  for  the  injury  he  suffered  if  he  had  brought  an  action.  I  do 
not  mean  to  say  that  he  may,  therefore,  recover  in  equity ;  but  it  does  appear  to  me, 
in  respect  of  what  has  been  done,  [199]  and  may  be  done,  that  these  individuals  have 
a  special  right  quite  distinct  from  that  of  the  public  at  large.  As  I  think,  therefore, 
that  some  relief,  though  not  all  that  is  prayed  by  the  bill,  may  be  given.  The 
consequence  is  that  I  must  overrule  the  demurrer.(l) 

[199]     Martin  v.  Fust.    August  5,  1836. 

Practice.     Injunction. 

Pending  a  notice  of  motion  for  an  injunction  to  stay  an  action,  the  Plaintiff  amended 

his  bill  under  an  order  obtained  as  of  course. 
Held,  that  he  had  waived  the  prior  notice. 

On  the  12th  of  April  1836,  and  after  answer,  the  Plaintiff  served  the  Defendant 
with  a  notice  of  motion  for  an  injunction  to  stay  an  action.  Pending  the  notice,  he 
amended  his  bill,  under  an  order  obtained,  as  of  course,  at  the  Rolls,  on  the  2d  of 
June.     The  amendments,  as  it  was  alleged,  strengthened  the  case  for  the  injunction. 

(1)  The  Defendants  appealed,  but  before  the  appeal  was  heard  the  suit  was 
compromised. 
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Mr.  Wigram  and  Mr.  Chandless  now  moved  for  the  injunction. 

Mr.  Knight,  Mr.  Jacob  and  Mr.  Parry  appeared  for  the  Defendant. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  the  Plaintiff  ought  to  have 
made  a  special  application  for  leave  to  amend  without  prejudice  to  the  notice  of 
motion  for  the  injunction ;  and,  as  he  had  amended  his  bill  under  an  order  of  course, 
he  had  waived  the  priftr  notice. 


[200]     GovER  V.  Lucas.     August  8,  1836. 

Interrogatory.     New  Orders. 

A  party  is  not  now  at  liberty  to  use  the  old  last  interrogatory,  but  he  is  not  com- 
pellable to  use  the  interrogatory  set  forth  in  Lord  Brougham's  32d  Order. 

The  Plaintiff  had  examined  witnesses  on  interrogatories,  the  last  of  which  was  in 
the  form  commonly  in  use  before  the  issuing  of  Lord  Brougham's  32d  Order.(l) 

Mr.  Jacob,  for  the  Defendant,  now  moved  that  that  interrogatory  might  be  ex- 
punged and  the  deposition  thereto  suppressed.  He  referred  to  the  32d  Order,  which 
directs  that  the  old  last  interrogatory  should  be  altered  in  the  manner  there  pointed 
out. 

Mr.  Knight  and  Mr.  Wakefield,  for  the  Plaintiff,  contended  that  the  order  in 
question  was  illegal  ;  as  no  Judge  had  a  right  to  say  that  a  party  should  not  put  a 
legal  question  to  a  witness  without  coupling  another  question  with  it. 

The  Vice-Chancellor  said  that  the  32d  Order  did  not  compel  a  party  to  use  the 
new  interrogatory ;  but  merely  directed  that,  if  a  party  did  use  a  general  interrogatory, 
it  should  not  be  so  framed  as  to  elicit  evidence  for  one  party  only. 

Motion  granted  with  costs. 


[201]    Brickwood  v.  Harvey.    August  6,  10,  1836. 

Practice.     Pro  Confesso.     Corpwation. 

Course  of  proceeding  to  take  a  bill  pro  confesso  against  a  corporation. 

The  bill  was  filed  against  the  Norwich  and  Lowestoff  Canal  Company  (which  had 
been  incorporated  by  Act  of  Parliament),  and  also  against  the  directors  of  the 
company.  By  the  Act  the  service  of  any  writ  or  notice  on  a  director  was  declared 
to  be  good  service  on  the  company. 

The  Plaintiffs  had  accordingly  served  the  suhpccna  issued  against  the  company  upon 
Mr.  Brightwell,  one  of  the  directors  ;  and,  no  appearance  having  been  entered  for  the 
company,  the  Plaintiffs  served  him  with  a  notice  of  motion  that, 'unless  an  appearance 
should  be  entered  for  the  company  within  five  days  after  service  of  the  order  to  be 
made  on  the  motion,  the  Plaintiff's  might  be  at  liberty  to  enter  an  appearance  for  the 
company,  or  that  such  other  order  might  be  made  as  that  the  Plaintiffs  might  be 
enabled  to  proceed  to  take  the  bill  pro  confesso  against  the  company. 

The  notice  was  addressed  to  Mr.  Brightwell ;  and,  upon  the  motion  being  made 
by  the  Solicitor-General  and  Mr.  Koe,  and  opposed  by  Mr.  Knight,  on  behalf  of 
Brightwell,  no  one  appearing  for  the  company. 

The  Vice-Chancellor  said  that  the  notice  was  irregular  ;  for  although  the  Act 
made  service  on  a  director  good  service  on  the  company,  yet  the  notice  ought  to 
have  been  addressed  to  the  company.  His  Honor,  however,  gave  permission  to  the 
Plaintiffs  to  serve  a  new  notice  addressed  to  the  company. 

(1)  See  the  orders  of  the  21st  December  1833. 
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[202]  AxLgust  10.  The  Plaintiffs  having  served  Brightwell  with  a  notice  of  motion 
I  addressed  to  the  company, 

The  Solicitor-General  and  Mr.  Koe  said  that  the  11  Geo.  4  and  1  Will.  4, 
c.  36,  did  not  apply,  and  that  Salmon  v.  The  Hamborough  Company  (1  Ca.  Ch.  204) 
was  an  exact  authority,  pointing  out  the  course  which  parties  ought  to  pursue  in  a 
case  where  otherwise  they  would  be  actually  remediless :  that  the  order  made  by  the 
House  of  Lords  in  that  case  directed  that  the  Court  of  Chancery  should  issue  forth 
the  usual  process  of  that  Court,  and,  ;/  cauM  be,  process  of  distringas  thereupon  against 
the  corporation  :  that  it  appeared  on  the  face  of  the  proceedings  in  this  cause  that 
the  Canal  Company  had  no  property,  and  therefore  there  was  no  cause  for  issuing  a 
dutringas. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  Dr.  Salmon's  case  is  no  authority  for 
the  order  now  asked  for.  The  meaning  of  the  words  "  if  cause  be  "  is  if  the  corpora- 
tion, on  being  served  with  a  subpctna,  do  not  appear. 

In  this  case  a  subpcena  has  issued,  and,  no  appearance  ha\ang  been  entered  for  the 
company,  a  disiiingas  should  now  be  issued  ;  and  if  on  the  return  of  nulla  bona  the 
company  should  not  enter  an  appearance,  you  may  then  proceed  to  take  the  bill  pro 
confessu  against  them,  in  the  manner  pointed  out  in  Dr.  Salmon's  case. 

I  must  give  Mr.  Brightwell  the  costs  of  the  first  motion,  and  I  can  make  no  order 
upon  the  second  motion. 

[203]  March  26,  1838.  On  this  day  the  Plaintiffs'  counsel  moved  that  the  Clerk 
in  Court  might  attend  with  the  record  at  the  hearing  of  the  cause,  in  order  that  the 
bill  might  be  taken  pro  confesso  against  the  company.  They  said  that  writs  of  distringas 
had  been  issued  to  the  sheriffs  of  the  counties  through  which  the  canal  passed,  and 
that  they  had  all  returned  nulla  bona ;  and  that  no  appearance  had  been  entered  for 
the  company. 

The  Vice-Chancellor  made  the  order. 


[203]     Whalley  v.  Pepper.     August  9,  1836. 
Practice.     Undertaking  to  Speed.     Dismissal. 

Where  a  Plaintiff  has  failed  to  comply  with  an  undertaking  to  speed  given  under  the 
16th  Order,  the  Court  will  not  relieve  him  from  the  consequences,  unless  the 
failure  was  caused  by  some  ine\'itable  accident. 

A  Defendant  is  not  at  liberty  to  give  a  notice  of  motion  to  dismiss  until  the  whole 
time  allowed  for  performing  an  undertaking  to  speed  has  expired ;  although  per- 
formance has  become  impossible. 

On  the  21st  of  March  last  the  Defendant  moved  to  dismiss;  upon  which  the 
Plaintiff  undertook  to  speed,  pursuant  to  the  16th  Amended  Order.  By  the  terms  of 
that  undertaking  the  Plaintiff  was  bound  to  give  rules  to  produce  witnesses  and  pass 
publication  before  the  end  of  Trinity  term.  The  13th  of  June  was  the  last  day  of 
that  term ;  and  the  Plaintiff  not  having  given  the  rules  to  produce  witnesses,  the 
J 'C'fendant,  on  the  9th  of  June,  served  him  with  a  second  notice  of  motion  to  dismiss. 

Mr.  Seton,  in  support  of  the  motion,  said  that  the  rules  to  produce  witnesses  and 
ti)  pass  publication  were  eight-day  rules,  and,  consequently,  the  former  ought  to  have 
I'cen  given  sixteen  days,  at  the  least,  before  the  end  of  the  term  :  that,  when  the 
notice  of  the  present  motion  was  given,  four  days  only  of  the  term  remained  un- 
expired, and  no  rule  to  produce  witnesses  had  been  given  ;  therefore  it  had  become 
impossible  for  the  Plaintiff  to  perform  his  undertaking :  that  the  Court  [204]  would 
not  relieve  a  Plaintiff  who  had  not  complied  with  an  undertaking  given  under  the 
17th  Order:  IValmsley  v.  Froude  (1  Russ.  &  Myl.  334):  neither  would  it  relieve  him 
if  he  failed  to  comply  with  an  undertaking  given  under  the  16th  Order. 

Mr.  Ayrton,  for  the  Plaintiff. 

The  Vice-Chancellor  [Sir  L.  Shadwell].     This  motion  is  made  on  the  ground 
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that,  at  the  time  when  the  notice  was  served,  it  was  impossible  for  the  Plaintiff  to 
comply  with  his  undertaking,  and  that  the  Court  will  not  relieve  him  from  the 
consequences.  There  might  have  been,  however,  some  inevitable  accident,  such  as  a 
fire,  which  would  have  induced  the  Court  to  assist  the  Plaintiff;  and  I  think  that 
the  Defendant  ought  not  to  have  given  notice  of  this  motion  until  the  whole  of  the 
time  allowed  for  performing  the  undertaking  had  expired. 

Motion  refused. 

Mr.  Ayrton  then  made  a  cross-motion  for  a  new  commission  to  examine  witnesses. 
He  said  that  the  Plaintiff  had  intended  to  strike  commissioners'  names  on  the  16th  of 
April,  but  was  arrested  on  that  day  at  the  Defendant's  suit,  and  detained  several  days 
in  prison ;  that,  on  the  6th  of  June,  he  gave  notice  of  a  motion  for  leave  to  take  out 
a  new  commission,  but,  by  mistake,  served  the  notice  on  the  Defendant's  solicitor 
instead  of  his  Clerk  in  Court ;  and  that,  under  these  circumstances,  the  Court  ought 
to  make  the  order. 

Mr.  Seton,  cmirA,  relied  on  Walmsley  v.  Froude. 

The  Vice-Chancellor  refused  the  motion. 


[205]    Rowley  v.  Adams.    August  10,  1836. 

Practice.     Impertinence.     Insufficiency. 

A  Plaintiff  took  out  two  contemporaneous  warrants,  one  for  the  Master  to  consider 
whether  the  Defendant's  examination  was  impertinent,  and  the  other  whether  it 
was  insufficient.     Held,  that  the  former  was  not  waived  by  the  latter. 

The  Plaintiff  had  taken  out,  contemporaneously,  two  warrants,(l)  one  for  the 
Master  to  consider  whether  the  Defendant's  examination,  taken  in  the  Master's  office, 
was  insufficient,  and  the  other  to  consider  whether  it  was  impertinent ;  and  the  same 
day  and  hour  were  named  in  both  warrants. 

Mr.  Knight,  for  the  Defendant,  now  moved  that  the  warrant  for  impertinence 
might  be  discharged.     He  said  that  an  order  for  a  reference  for  impertinence  was 

waived  by  an  order  for  a  reference  for  insufficiency  :     Pellew  v. (6  Ves.  456), 

and  that  warrants  were  now  equivalent  to  orders  of  the  Court. 

Mr.  Jacob,  for  the  Plaintiff',  said  that  if  a  party  obtained  an  order  for  a  reference 
for  impertinence  on  one  day,  and  an  order  for  a  reference  for  insufficiency  on  another 
day,  the  latter  was  a  waiver  of  the  former ;  that  a  warrant  was  not  equivalent  to  an 
order  of  the  Court,  but  to  a  notice  of  motion  only ;  and,  in  this  case,  the  two 
warrants  were  contemporaneous,  and  that  it  ap-[206]-peared,  from  an  affidavit  made 
by  the  Plaintiff's  solicitor,  that  the  warrant  for  impertinence  was  intended  to  be  first 
proceeded  on,  and  that  the  other  warrant  was  not  to  be  acted  upon  unless  the  Master 
should  overrule  the  objection  for  impertinence. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  question  is  whether  any  solicitor, 
on  being  served  with  these  two  warrants,  could  reasonably  have  any  doubt  which 
would  be  first  proceeded  with.  The  taking  out  of  the  warrants  in  this  form  neces- 
sarily points  out  the  course  that  would  be  pursued,  namely,  that  the  question  of 
impertinence  would  be  first  considered,  and  then  the  question  of  insufficiency.  No 
solicitor  could  have  been  misled  ;  and  therefore  I  shall  refuse  the  motion  with  costs. 
(See  the  next  case.) 

(1)  Lord  Lyndhurst's  73d  Order  directs  that  if  any  party  wishes  to  complain  of 
any  matter  introduced  into  any  state  of  facts,  affidavit  or  other  proceeding,  before 
the  Master,  on  the  ground  that  it  is  scandalous  or  impertinent,  or  that  any  examina- 
tion taken  in  the  Master's  office  is  insufficient,  he  shall  be  at  liberty,  without  any 
order  of  reference  by  the  Court,  to  take  out  a  warrant  for  the  Master  to  examine 
such  matter,  and  that  the  Master  shall  have  authority  to  expunge  any  such  matter 
which  he  shall  find  to  be  scandalous  or  impertinent. 
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[206]     BiCKFORD  V.  Skewes.     April  23,  1838. 

Waiver  of  Reference.     Practice.     Impertinence. 

Defendant  filed  an  affidavit  in  support  of  a  motion.  The  Plaintiff  filed  an  affidavit  in 
opposition,  which  the  Defendant  referred  for  impertinence,  and  then  filed  further 
affida-v-its  in  support  of  his  motion,  but  not  in  reply  to,  or  in  any  manner  noticing, 
any  of  the  passages  in  the  Plaintiff's  affidavit,  which  were  alleged  to  be  imper- 
tinent.    Held,  that  the  reference  was  not  waived. 

Motion  by  Plaintiff  to  discharge  an  order  referring,  for  impertinence,  an  affidavit 
which  he  had  made  in  opposition  to  an  application  of  which  the  Defendant  had  given 
notice.  The  motion  was  made  on  the  ground  that  the  Defendant,  after  obtaining  the 
reference,  had  filed  other  affidavits  in  support  of  his  application.  Those  affidavits, 
however,  were  not  in  reply  to,  nor  did  they  in  any  manner  notice,  the  contents  of 
the  affidavit  referred  for  impertinence. 

Mr.  Knight  Bruce  and  Mr.  Roupell,  for  the  Plaintiff,  in  support  of  the  motion. 
[207]  When  a  portion  of  the  evidence  for  one  party  is  referred  for  impertinence, 
it  is  not  competent  to  the  other  party  to  go  on  with  the  evidence.  All  proceedings 
are  stayed  pending  the  reference ;  and  if  the  party  who  obtained  it  proceeds  with 
the  evidence,  he  waives  the  reference.  The  case  does  not  admit  of  the  e\'idence  being 
added  to,  until  the  Court  knows  what  is  the  evidence  on  the  other  side.     Keeling  v. 

HosUns  (2  Kuss.  319),  Pellew  v.  (6  Ves.  456). 

The  Vice-Chaxcellor  [Sir  L.  Shadwell].  The  Plaintiff  files  an  affidavit  which 
relates  to  matter  A.  and  also  to  matter  B.  :  and  the  Defendant  objects  to  matter  A. 
as  being  impertinent,  and  files  an  affidavit  in  answer  to  matter  B.  How  can  the 
answer  to  matter  B.  be  a  waiver  of  the  reference  as  to  matter  A.,  which  is  alleged  to 
-  impertinent?  Keeling  v.  Hoskins  has  nothing  whatever  to  do  with  the  present 
:tse;  for  it  was  decided  before  the  New  Orders  of  1828  were  made;  and  then  the 
I^arty  might  have  objected  to  the  whole  of  the  affidavit  as  impertinent.  But  the  New 
Orders  of  1828  (see  the  11th  Order)  require  the  party  to  point  out,  specifically,  what 
are  the  passages  that  he  objects  to  as  being  impertinent :  and,  consequently,  references 
for  impertinence  made  since  those  orders  came  into  operation  are  materially  dis- 
tinguishable from  references  made  prenously.  And  as  it  is  not  alleged  that  any  of 
the  further  affidavits  are  an  answer  to  any  of  the  passages  in  the  Plaintiff's  affidavit 
which  are  alleged  to  be  impertinent,  the  motion  must  be  refused  with  costs. 

Mr.  Jacob  appeared  for  the  Defendant  in  opposition  to  the  motion  ;  but  The  Vice- 
Chaxcellor  decided  without  hearing  him. 


[208]    The  Attorney-General  v.  Kemp.    May  4,  1838. 

Practice.     Dismissal. 

Two  of  the  Defendants  had  answered  the  bill ;  but  the  other  Defendants  had  not 
answered.  Above  eight  months  after  the  answer  of  the  two  first  Defendants  was 
filed  they  served  a  notice  of  motion  to  dismiss.  On  the  next  day  the  Plaintiff 
obtained,  as  of  course,  and  served  an  order  to  amend.  Held,  that  under  the  26th 
Order  of  1833  the  order  to  amend  was  regularly  obtained,  and,  therefore,  the 
motion  to  dismiss  was  refused. 

The  answer  of  two  of  the  Defendants  was  filed  on  the  27th  of  May  1837 ;  and  on 
the  5th  of  February  1838  (but  before  the  other  Defendants  had  answered  the  bill) 
the  first-mentioned  Defendants  served  the  Attorney-General  with  notice  of  a  motion 
to  dismiss.  On  the  following  day  the  Attorney-General  obtained  by  petition  at  the 
Eolls,  and  afterwards  served,  an  order  to  amend  the  information. 

Mr.  Puller,  in  support  of  the  motion,  said  that  the  13th  and  16th  Orders  of  1831 
and  the  26th  Order  of  1833  must  all  be  construed  together;  and  that,  as  the  order 
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to  amend  had  not  been  obtained  within  six  weeks  after  the  answer  of  the  Defendants 
on  whose  behalf  the  motion  was  made,  was  to  be  deemed  sufficient,  it  had  been 
irregularly  obtained,  and  must  be  treated  as  a  nullity  :  and  he  referred  to  Be  Geneve 
V.  Hannam  (1  Russ.  &  Myl.  494),  and  Gully  v.  Van  Bodicoate  (ante,  vol.  5,  p.  668),  as 
being  precisely  in  point. 

Mr.  Blunt,  for  the  informant,  said  that  a  Plaintiff  might  obtain  an  order  to  amend 
at  any  time  before  the  expiration  of  six  weeks  after  the  last  of  the  answers  was  to  be 
deemed  sufficient :  that  in  De  Geneve  v.  Hannam  the  order  to  amend  was  irregularly 
obtained,  but  in  this  case  it  was  regularly  obtained,  inasmuch  as  some  of  the  Defendants 
had  not  put  in  their  answers.  He  referred  to  The  King  of  Spain  v.  [209]  Hullett  {ante, 
vol.  3,  p.  338),  Davenport  v.  Manners  {ante,  vol.  2,  p.  514),  and  Peacock  v.  Sievier  {ante, 
vol.  5,  p.  553). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  Although  the  26th  Order  of  1833 
prescribes  the  time  before  which  a  Defendant  shall  not  be  at  liberty  to  serve  a  notice 
of  motion  to  dismiss  the  bill  for  want  of  prosecution,  yet  it  puts  no  limit  on  the  time 
within  which  the  Plaintiff  might  amend  his  bill ;  and,  therefore,  that  order  is  out  of 
the  question. 

It  seems  to  me  that  the  restriction  imposed  by  the  13th  Order  of  1831  is  of  this 
nature,  namely,  that  no  order  to  amend  shall  be  made  after  answer  and  before 
replication,  unless  such  order  be  obtained  within  six  weeks  after  the  answer  if  there 
be  only  one  Defendant,  or  after  the  last  of  the  answers  if  there  be  more  than  one 
Defendant,  is  to  be  deemed  sufficient ;  and,  therefore,  as  I  understand  it,  the  order 
to  amend  in  this  case  was  regularly  obtained ;  and  consequently  I  must  refuse  the 
motion  to  dismiss. 

I  collect,  from  the  report  of  De  Geneve  v.  Hannam,  that  the  only  point  which  I 
had  to  consider  when  that  case  came  before  me  was  that  the  Plaintiff  had  not  been 
able  to  get  in  the  answer  of  some  of  the  Defendants  ;  and  it  stood  over  in  order  that 
an  affidavit  of  that  fact  might  be  produced;  and  no  affidavit  being  produced,  the 
ground  on  which  the  motion  to  dismiss  was  resisted  failed. 

[210]    Farquharson  v.  Balfour.    Nov.  5,  1836. 

West  India  Estate.     Consignee. 

A  consignee  of  a  West  India  estate  appointed  by  the  Court  is  not  entitled  during  the 
continuance  of  his  office  to  be  paid  the  balance  due  to  him  out  of  the  compensation 
money  awarded  under  the  Act  for  the  Abolition  of  Slavery. 

The  bill  was  filed  to  redeem  a  mortgage  of  an  estate  in  Tobago  in  the  West  Indies, 
and  for  the  appointment,  in  the  meantime,  of  a  receiver  and  manager  of  the  estate,  and 
a  consignee  of  the  produce.  Under  an  order  in  the  cause,  made  on  the  25th  of  March 
1824,  John  Bannatyne  was  appointed  the  consignee ;  and  under  another  order  made 
on  the  7th  of  April  1827  he  was  removed,  and  A.  Robertson  was  appointed  in  his 
place.  Some  of  the  Defendants  had  put  in  their  answers  to  the  bill ;  but  no  further 
proceedings  had  taken  place  in  the  suit,  except  that  the  consignee  had  annually  passed 
his  accounts  before  the  Master,  and  a  balance  (which  was  continually  increasing)  was 
always  found  in  his  favour. 

Under  the  Act  for  the  Abolition  of  Slavery  (3  &  4  Will.  4,  c.  73)  certain  sums 
were  awarded  as  a  compensation  for  the  services  of  the  slaves  on  the  estate  ;  and  a 
claim  and  counter  claim  to  those  sums  having  been  made  by  the  Defendant  EUice  and 
the  consignee  respectively,  the  Commissioners  appointed  under  the  Act  paid  the  sums 
into  Court  in  trust  in  the  cause. 

The  consignee  then  presented  a  petition,  stating  that  the  produce  consigned  to 
him  had  been  totally  insufficient  for  payment  of  the  sums  which  he  had  advanced  for 
supplies  to  the  estate  :  that  during  the  last  nine  years  he  had  supplied  clothing  and 
other  necessaries  for  the  slaves,  and  stores  and  utensils  for  the  cultivation  [211]  of 
the  estate  and  the  manufacture  of  the  produce  thereof,  and  that  he  had  paid  the 
salaries  of  the  manager  and  the  persons  employed  under  him :    that  without  such 
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advances  the  estate  would  have  remained  uncultivated,  but,  by  means  thereof,  the 
negroes  had  been  preserved  and  kept  together,  and,  in  consequence  thereof,  the 
compensation  money  had  been  obtained  :  that  the  Petitioner  had  been  unable  to  make 
any  arrangement  with  Ellice  and  the  other  parties  to  the  suit  as  to  the  reimbursement 
of"  his  advances:  that  the  Petitioner's  accounts  had  been  duly  passed  before  the 
Master  up  to  the  31st  of  December  1835,  and  that  a  balance  of  £3092  was  then 
reported  due  to  him.  The  petition  prayed  that  an  account  might  be  taken  of  what 
was  due  to  the  Petitioner  from  the  foot  of  his  last  account,  and  that  the  amount 
which  should  be  found  due  to  him  might  be  paid  out  of  the  stock  purchased  with  the 
compensation  money. 

Mr.  Stuart,  for  the  Petitioner.  The  claim  of  the  consignee  has  priority  over  all 
mortgages,  and  is  a  lien,  not  only  on  the  produce  of  the  estate,  but  on  the  corpus. 
Scoti  V.  Neshitt  (li  Yes.  438  ;  see  444).  That  case  is  decisive  of  the  point ;  for  there 
it  was  held  that  even  a  party  not  regularly  appointed  consignee  by  the  Court,  who 
had  furnished  supplies,  had  a  lien  for  repayment  paramount  to  that  of  any  other 
person  interested  on  the  estate  :  and  Lord  Eldon,  in  his  judgment,  expressly  recognizes 
the  right  of  lien  of  the  consignee  both  on  the  coi-jius  and  on  the  produce,  and  refers  to 
West  India  estates  as  being  in  a  different  situation  from  any  others  in  this  respect, 
that  but  for  the  consignees  those  estates  could  not  be  kept  up. 

[212]  Mr.  Jacob,  for  the  Defendant  Ellice,  contended  that  a  consignee  had  no 
lien  either  on  the  corpus  or  on  the  produce  of  the  estate,  and  that  as  a  receiver  could 
not,  so  neither  could  a  consignee  come  to  the  Court,  as  often  as  a  balance  was  found 
in  his  favour,  and  ask  to  have  part  of  the  ccnpus  of  the  estate  sold  to  pay  his  balance. 

Mr.  Koe,  Mr.  G.  Richards,  Mr.  Jemmett  and  Mr.  Stinton  appeared  for  other 
parties  in  opposition  to  the  petition. 

Mr.  Stuart,  in  reply.  Scott  v.  Neshitt  decides  that  the  consignee's  lien  extends  to 
the  corpus  of  the  estate. 

With  respect  to  the  consignee  coming  to  the  Court  toties  guoties,  it  must  be  borne 
in  mind  that  for  nine  years  past  he  has  been  out  of  pocket  many  thousand  pounds, 
which  he  has  expended  in  keeping  up  the  estate ;  and  he  applies  now,  because  other 
parties  are  seeking  to  touch  the  corpus.  If  (as  must  be  admitted)  the  claim  of  the 
consignee  is  paramount  to  that  of  the  mortgagees,  he  is  bound,  if  he  means  to  support 
it,  to  come  forward  when  other  parties  are  claiming  the  corpus.  The  printed  rules  of 
the  Commissioners  sanction  the  claim  of  consignees  by  virtue  of  their  lien  ;  for  they 
mention  the  claims  of  receivers,  that  is,  consignees.  As  to  the  consignee  applying  for 
payment  of  his  balance  during  the  continuance  of  his  office,  it  may  be  observed  that 
although  there  is  no  authority  for  it,  3-et  there  is  none  against  it,  and  the  application  is 
perfectly  reasonable  ;  for,  if  the  balance  was  against  him,  an  application  would  be  made, 
iolies  quoties,  to  compel  him  to  pay  it  into  Court.  Is  it  not  therefore  reasonable  when 
the  balance  is  in  his  favour  and  there  is  a  fund  in  Court  that  he  should  be  paid  out  of  it? 

[213]  The  Vice-Chancellor  [Sir  L.  Shadwell].  It  is  clear  that  when  a  balance 
is  found  due  to  a  consignee  on  a  final  settlement  of  accounts,  he  cannot  be  discharged 
until  that  balance  is  paid  ;  and,  if  payment  cannot  be  made  \vithout  interfering  with 
the  inheritance  or  corpus  of  the  estate,  the  Court  would  be  justified  in  resorting  to  it 
for  the  purpose  of  doing  justice  to  the  consignee.  But  no  case  has  been  produced  in 
which,  pending  the  consigneeship,  an  order  has  been  made  that  the  balance  found  due 
to  the  consignee  should  be  paid  to  him  out  of  the  coipus  of  the  estate ;  and  that 
circumstance  operates  strongly  on  my  mind  against  granting  this  application.  Scott 
V.  Neshitt  was  a  case  in  which  the  claim  was  made  by  one  tenant  in  common  against 
his  co-tenant. 

It  would  be  very  inconvenient  and  productive  of  great  injustice  to  incumbrancers, 
as  well  as  to  the  owners  of  the  estate,  if  consignees  were  allowed  to  come  to  the  Court, 
from  time  to  time,  as  often  as  a  balance  was  in  their  favour,  and  ask  for  payment  of 
it  out  of  the  corpus  of  the  estate  ;  and,  as  no  precedent  can  be  found  to  justify  such  an 
application,  this  petition  must  be  dismissed  with  costs. 
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[214]     Cave  v.  Roberts.    iVw.  5,  1836. 

IFidow.     Distribution. 

Where  an  intestate  leaves  a  widow,  but  no  next  of  kin,  the  widow  is  not  entitled  to 
the  whole  of  his  personal  estate,  but  one  moiety  belongs  to  her,  and  the  other  to 
the  Crown. 

The  testator  in  this  cause  died  leaving  a  widow,  but  no  next  of  kin  ;  and,  some 
of  his  chattels  being,  in  effect,  undisposed  of,  the  question,  on  the  hearing  of  a 
petition  presented  by  his  widow,  was  whether  those  chattels  belonged  to  the  widow 
or  to  the  Crown. 

Mr.  Wigram  and  Mr.  Wilbraham,  for  the  widow.  The  administration  of  intestates' 
effects  belonged,  originally,  to  the  Ordinary.  That  was  altered  by  the  31  Edward 
3,  c.  11,  which  directed  the  Ordinary  to  grant  administration  of  the  intestate's  goods 
to  his  nearest  and  most  lawful  friends.  Then,  by  the  21st  Hen.  8,  c.  5,  the  Ordinary 
was  required  to  grant  administration  to  the  intestate's  widow  or  next  of  kin,  or  to 
both  of  them  at  his  election.  When  those  statutes  were  passed  no  Statute  of 
Distributions  was  in  force ;  but  the  persons  to  whom  administration  was  granted, 
that  is  the  husband  or  the  wife,  as  the  case  might  be,  was  entitled  to  hold  all  the 
estate,  after  payment  of  the  deceased's  debts,  for  their  own  benefit.  Then  the  Statute 
of  Distributions  was  passed  ;  which  requires  that  the  estates  of  intestates  shall  be 
disposed  of  as  mentioned  in  that  Act :  and,  by  that  Act,  if  there  is  a  widow  and  next 
of  kin,  one  moiety  goes  to  the  widow  and  the  other  moiety  to  the  next  of  kin  ;  but 
no  obligations  are  imposed  on  administrators,  except  what  are  imposed  by  that 
statute :  their  rights,  except  so  far  as  they  are  affected  by  the  express  enactments  of 
that  statute,  are  left  as  they  were  at  common  law.  Blackstone  says:  "The  right  of 
the  husband,  not  only  to  administer  but  also  to  enjoy,  exclusively,  the  effects  of  his 
deceased  wife  depends  still  on  the  doctrine  of  the  common  law  :  the  Statute  of  Frauds 
declaring  only  that  the  Statute  of  [215]  Distributions  does  not  extend  to  this  case." 
(2  Comment.  515.)  As  the  Statute  of  Distributions  directs,  merely,  that  where  an 
intestate  dies  leaving  a  widow  and  also  next  of  kin,  one  moiety  of  his  estate  shall  go 
to  the  latter ;  it  follows  that,  where  he  leaves  no  next  of  kin,  the  direction  of  the 
statute  fails,  and  the  common  law  right  of  the  widow  remains :  and  as  the  husband  is 
entitled,  by  virtue  of  his  common  law  right,  to  retain  his  wife's  personal  estate,  so, 
where  there  are  no  next  of  kin  of  the  husband,  the  wife  is  entitled,  by  virtue  of  her 
common  law  right,  to  retain  his  estate,  subject  only  to  the  payment  of  his  debts. 
[The  Vice-Chancellor.  Suppose  a  husband  who  is  illegitimate  dies  without  issue 
but  leaving  a  widow,  and  administration  to  his  effects  is  granted  to  A.  B.  :  what 
would  be  the  case  then  V\  A.  B.  would  be  a  trustee  for  the  widow,  that  is,  for  the 
legal  right  independent  of  the  statute.  As,  at  law,  the  widow  could  not  be  compelled 
to  account;  so,  since  the  statute,  she  cannot  be  compelled  to  account  unless  there  are 
no  next  of  kin. 

Thejegal  interest  of  the  executors  cannot  come  in  question  here  ;  for  the  property 
was  disposed  of  by  the  will,  though  the  disposition  has  failed. 

We  submit  that,  as  the  law  now  stands,  the  widow  of  an  intestate  is  entitled  to 
her  husband's  estate,  subject  to  distribution  amongst  his  next  of  kin,  but  not  further : 
and  as  equity,  in  all  these  cases,  follows  the  law,  the  right  of  the  widow  is  the  same 
as  if  she  had  taken  out  administration  to  her  husband. 

Sir  W.  Home,  Mr.  Knight,  Mr.  Sharpe  and  Mr.  Elderton  appeared  for  other 
parties  in  the  cause,  to  oppose  the  petition. 

[216]  But  The  Vice-Chancellor  [Sir  L.  Shadwell],  without  hearing  them,  said  : 
I  have  always  thought  it  to  be  clear  that,  in  all  cases  where  a  person  dies  intestate 
leaving  a  widow,  and  there  are  no  persons  who  answer  the  character  of  next  of  kin 
to  him  (as,  for  instance,  where  a  husband  who  is  illegitimate  dies  without  issue),  the 
widow  takes  one  moiety  of  his  personal  estate,  and  the  Crown  is  entitled  to  the  other 
moiety ;  and  as  that  has  been  the  received  opinion  of  the  profession  for  a  series  of 
years,  I  shall  not  now  overrule  it. 


S  SIM.  216.  BELL    V.    TAYLOR  87 

[216]     Bell  f.  Taylor.  (1)    Nov.  10,  1836. 

Solicitor.     Lien. 

A  Defendant  was  decreed  to  deliver  up  certain  deeds  to  the  Plaintiff.  The  deeds 
were  in  the  possession  of  the  Defendant's  solicitor,  who  claimed  a  lien  on  them  for 
costs ;  but  the  Court,  on  motion,  ordered  him  to  deliver  them  up,  and  to  pay  the 
costs  of  the  motion. 

By  the  decree  in  this  cause  (which  was  taken  pro  confesso)  the  Defendant,  Taylor, 
had  been  ordered  to  deliver  up  to  the  Plaintiff  certain  deeds,  papers,  and  writings. 
The  Defendant  was  confined  in  the  Fleet  prison,  upon  an  attachment  for  contempt. 
The  deeds,  &c.,  had  been  deposited  by  the  Defendant  with  his  attorney,  Prest,  for 
the  purposes  of  the  suit,  and  were  admitted  to  be  either  in  his  possession  or  in  that 
of  Messrs.  Taylor  &  Co.  his  town  agents. 

A  motion  was  now  made,  on  behalf  of  the  Plaintiff,  that  Prest,  or  Taylor  &  Co. 
might  be  ordered  to  deliver  up  to  the  Plaintiff  the  deeds,  &c.,  referred  to  in  the 
decree. 

Mr  Knight  and  Mr.  Forster  appeared  in  support  of  the  motion. 

Mr.  Cankrien,  for  Prest,  contended  that  he  had  a  lien  on  the  documents  for  costs. 

Mr.  Sharpe,  for  Messrs.  Taylor  &  Co.,  did  not  oppose  the  motion. 

[217]  The  Yice-Chaxcellor  ordered  the  deeds.  Sec,  to  be  delivered  up,  observing 
that,  as  thej^  were  directed  by  the  decree  to  be  given  up  to  the  Plaintiff,  they  must 
be  taken  to  have  been  his  property  from  the  first,  and,  consequently,  no  lien  could 
have  attached  upon  them  :  and  His  Honor  ordered  Prest  to  pay  the  costs  of  the 
motion. 

[217]    Evans  v.  Jacksok.    Nov.  15,  16,  1836. 

[S.  C.  6  L.  J.  Ch.  (X.  ^.)  S.     Distinguished,  In  re  JValker  and  Oakshoit's  Contract 

[1901],  2  Ch.  387.] 

Ti-ust  for  Sale.     Under-Lease. 

An  agreement  by  trustees  of  a  will,  to  grant  an  under-lease  of  their  testator's  leasehold 
property,  is,  primd  facie,  inconsistent  with  a  trust  for  sale  of  it.  There  may  be, 
however,  circumstances  to  justify  the  agreement;  but  the  Court  cannot  enter  into 
the  consideration  of  those  circumstances  in  a  suit  for  specific  performance  between 
the  trustees  and  the  under-lessee,  the  cestuis  que  trust  not  being  parties  to  it. 

T.  Oldham  bequeathed  a  house  at  Brixton  in  Surrey,  in  which  he  resided  at  his 
death,  and  which  he  held  under  a  lease,  several  years  of  which  were  then  unexpired, 
to  the  Plaintiffs,  in  trust,  absolutely,  to  sell  and  dispose  thereof  in  the  usual  manner : 
and  he  declared  trusts  of  the  proceeds  for  the  benefit  of  persons  not  parties  to  the 
suit,  and  appointed  the  Plaintiffs  executors  of  his  will.  The  Plaintiffs  having 
endeavoured,  but  without  success,  to  sell  the  house  both  by  public  auction  and  by 
private  contract,  agreed  with  the  Defendant  to  grant  him  a  lease  of  it,  at  an  improved 
rent,  for  the  remainder  of  the  term  except  a  few  days.  The  agreement  purported  to 
be  entered  into  by  the  Plaintiffs,  not  as  trustees  but  as  executors.  The  Defendant 
having  refused  to  perform  the  agreement,  on  the  ground  that  as  the  house  was 
bequeathed  to  the  Plaintiffs  in  trust  to  sell  they  could  not  underlet  it,  the  bill  was 
filed  to  compel  a  specific  performance. 

Mr.  Knight  and  Mr.  Chandless,  for  the  Plaintiffs.  The  Plaintiffs  entered  into  the 
agreement  as  executors;  and,  in  that  character,  they  had  a  right  either  to  sell  or  to 
let  the  house.  The  attempt  to  sell  was  not  an  acceptance  of  the  trust,  but  was  incident 
to  their  character  as  executors. 

(!)  Ex  relatione. 
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[218]  Executors  represent  their  testator,  and  are  bound  to  dispose  of  his  property 
in  the  best  manner  they  can.  Having  failed  in  their  attempts  to  sell,  what  are  they 
to  do?  Are  they  to  remain  subject  to  the  rent  and  covenants  for  the  remainder  of 
the  term  ?  [The  Vice-Chancellor.  Do  you  say  that  the  Plaintifis  did  not  accept 
the  trust,  when  the  first  act  they  did  was  to  advertise  the  house  for  sale  ?]  Supposing 
that  they  did  accept  the  trust,  yet  eases  frequently  arise  in  which  trustees  are  justified 
in  departing  from  the  language  of  the  trust.  Having  tried  in  vain  to  sell,  they  execute 
their  trust  cy  pres,  by  agreeing  to  grant  a  lease  for  the  whole  term,  except  a  few  days, 
at  an  increased  rent :  so  that  they  have,  in  fact,  sold  the  house ;  and  they  are  to 
receive  the  purchase-money  by  instalments. 

Mr.  Jacob  and  Mr.  James  Russell  appeared  for  the  Defendant ; 

But  The  Vice-Chancellor  [Sir  L.  Shadwell],  without  hearing  them,  said :  The 
will  contains,  on  the  face  of  it,  an  express  trust  that  the  executors  shall  sell  the 
house  ;  and,  prima  facie,  that  is  inconsistent  with  granting  a  lease.  It  is  true  that 
there  might  be  circumstances  to  justify  the  executors  in  departing  from  the  words  of 
the  trust.  But  the  record  is  not  so  constructed  as  to  enable  me  to  enter  into  the 
consideration  of  those  circumstances  ;  for  the  cestids  que  trust  are  not  parties,  and,  in 
their  absence,  I  cannot  enter  into  the  consideration  of  the  particulars  which  might 
tend  to  shew  that  the  executors  were  justified  in  agreeing  to  grant  the  lease  :  and,  if 
I  were  to  decree  the  Defendant  to  take  the  lease,  I  should  subject  him  to  the  ordeal 
of  a  suit,  by  the  cestuis  que  trust,  who  might  file  a  bill  to  shew  that  the  executors  were 
not  justified  in  granting  the  lease. 

[219]  Neither  of  the  parties  seems  to  have  suspected  that  there  was  this  objection, 
and  I  do  not  think  that,  after  the  matter  had  proceeded  thus  far,  the  executors 
were  wrong  in  taking  the  opinion  of  the  Court,  and  therefore  it  seems  to  me  that  all 
that  I  can  do  is  to  dismiss  the  bill  without  costs.(l) 

[219]     Munch  f.  Cockerell.    iN'bf.  1 4,  18,  1836. 

[S.  C.  9  Sim.  339 ;  5  My.  &  Cr.  178 ;  41  E.  R.  338.] 

Breach  of  Trust.     Parties. 

Where  several  trustees  are  implicated  in  a  breach  of  trust,  the  cestui  que  trust  is  not 
at  liberty  to  file  a  bill  to  recover  the  trust  fund  amongst  some  of  them  only, 
but  must  make  all  the  trustees  who  are  living,  and  the  representatives  of  such  of 
them  as  are  dead,  parties. 

A.  being  absolutely  entitled  to  a  trust  fund  under  a  settlement  made  by  her  father, 
assigned  it,  on  her  marriage,  to  trustees  upon  certain  trusts,  under  which  B.,  her 
only  child,  became  absolutely  entitled  to  the  fund.  The  fund  was  never  transferred  , 
to  the  trustees  of  the  second  settlement,  but  remained  in  a  house  of  agency  in 
India,  in  which  the  original  trustees  had  deposited  it.  The  house  failed.  B.  filed 
a  bill  against  the  original  trustees,  to  make  them  responsible  for  the  loss  of  the  fund. 
Held,  that  the  trustees  of  the  second  settlement  were  not  necessary  parties. 

A.  assigned  a  fund  which  was  deposited  in  a  house  of  agency  in  India  to  trustees,  on 
certain  trusts,  under  which  his  two  daughters,  B.  and  C,  became  entitled  to  the 
fund  equally.  A  suit  was  afterwards  instituted  in  which  B.'s  moiety  of  the  fund 
was  ordered  to  remain  in  Court,  but  C.'s  moiety  was  ordered  to  be  paid  to  her. 
The  trustees,  however,  suffered  the  fund  to  continue  in  the  house  of  agency  until 
it  failed.  C.  then  filed  a  bill  against  the  trustees,  to  make  them  responsible  for  her 
moiety  of  the  fund.  Held  that,  notwithstanding  the  decree  in  the  prior  suit,  B. 
was  a  necessary  party  to  the  new  suit. 

By  a  settlement,  dated  the  7th  of  December  1778,  William  Barton,  then  of  Calcutta, 
assigned  to  trustees  40,320  current  rupees,  in  trust,  immediately  upon  the  [220] 
execution  of  the  settlement,  or  as  soon  after  as  conveniently  might  be,  to  lay  out  the 


&  Beat 


(1)  See  Keating  v.  Keating,  Lloyd  &  Goold's  Rep.   133 ;  Drohan  v.  Drohan,  1  Ball. 
Jeat.  185  :  Magrane  v.  Archbold,  1  Dow,  107  :  Muckloiu  v.  Fuller,  Jac.  198. 
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fund  on  some  good  and  sufficient  public  or  private  security  or  securities,  at  the  best 
and  highest  interest  that  could  be  obtained  for  the  same,  and,  yearly,  during  the 
joint  lives  of  William  Barton  and  Harriet,  his  wife,  to  lay  out  the  interest  of  those 
securities,  and  keep  the  same  laid  out  in  some  good  and  sufficient  public  or  private 
security  or  securities,  at  interest,  and,  after  Barton's  decease,  to  pay  the  interest  to 
Harriet,  his  wife,  for  her  life,  and,  after  her  decease,  to  divide  the  principal  equally 
between  their  children,  the  shares  of  sons  to  be  paid  to  them  at  21,  and  the  shares  of 
daughters  at^that  age  or  on  marriage. 

In  April  1791  Harriet,  one  of  the  daughters  of  William  and  Harriet  Barton, 
married  J.  F.  Silberschildt ;  and,  by  the  settlement  on  their  marriage,  dated  the  8th 
of  that  month,  she  assigned  her  share  of  the  40,320  current  rupees  and  the  accumula- 
tions thereof  to  Archibald  Paxton,  Sir  William  Paxton  and  John  le  Gros,  upon  trust, 
as  soon  as  conveniently  might  be  after  the  decease  of  the  survivor  of  her  father  and 
mother,  to  get  iu  such  share,  and,  as  soon  afterwards  as  conveniently  might  be,  to 
convert  the  same  into  money  and  invest  the  same,  in  their  names,  in  such  of  the 
public  stocks  or  Parliamentary  funds  or  other  securities  (private  personal  security 
only  excepted),  as  Silberschildt  and  wife,  or  the  survivor  of  them,  or  as  Archibald 
Paxton,  Sir  William  Paxton  and  John  le  Gros,  or  the  survivors  or  survivor  of  them, 
after  the  decease  of  Silberschildt  and  wife,  should  think  fit ;  and  to  stand  possessed 
of  such  stocks,  funds,  or  securities  in  trust  for  Silberschildt  and  wife  for  their  lives, 
successively,  and,  after  the  decease  of  the  survivor  of  them,  in  trust  for  their  child  or 
children  at  the  usual  periods. 

[221]  In  September  1792  three  of  the  trustees  of  the  settlement  of  December  1778, 
being  desirous  of  being  discharged  from  the  trusts,  Barton,  in  pursuance  of  a  power 
reserved  to  him  for  that  purpose,  appointed  Sir  Charles  Cockerell,  Henry  Trail  and 
William  Logan  trustees  in  their  place,  and  the  trust  funds  were  assigned  to  them  and 
to  John  Evelyn,  the  continuing  trustee,  upon  the  trusts  of  the  settlement.  At  that 
time  Trail  and  Logan  were  resident  in  India,  and  Evelyn  and  Sir  Charles  Cockerell 
were  resident  in  England. 

In  and  pre\iously  to  1792  Sir  Charles  Cockerell,  H.  Trail  and  Sir  William  Paxton 
carried  on  the  business  of  mercantile  agents  in  partnership  together  at  Calcutta,  under 
the  firm  of  Paxton,  Cockerell  &  Co.  In  1795  Sir  William  Paxton  retired,  and  John 
Palmer  was  admitted  a  partner  in  the  firm.  In  April  1805  Sir  Charles  Cockerell 
retired,  and  in  1809  Trail  retired,  and  from  that  time  till  January  1830  Palmer  con- 
tinued to  carry  on  the  business  either  alone  or  in  partnership  with  other  persons. 

The  funds  comprised  in  the  settlement  of  December  1778  were  laid  out  on  bonds 
or  certificates  of  the  East  Indian  Government,  and  in  May  1793  those  bonds  or  certifi- 
cates were  deposited^  by  John  Ryder  (one  of  the  trustees  of  that  settlement  who  had 
retired),  in  the  hands  of  Paxton,  Cockerell  &  Co.  In  1794  Sir  Charles  Cockerell 
arrived  at  Calcutta  from  England,  and  the  bonds  or  certificates,  or  other  bonds,  certi- 
ficates or  securities  of  the  Indian  Government  which  had  been  received  in  exchange 
for  them,  then  remained  in  the  hands  of  Paxton,  Cockerell  &  Co. 

Mrs.  Silberschildt  and  Elizabeth  Barton,  who  afterwards  married  William  le  Gros, 
were  the  only  children  of  William  and  Harriet  Barton.  William  Barton  died  in 
April  1799,  and  shortly  after  his  death  his  widow  married  Thomas  Butler  Eyles. 

[222]  Sir  C.  Cockerell  remained  in  Calcutta  until  March  1800.  He  then  finally 
quitted  India  and  returned  to  England.  At  that  time  the  trust  fund  consisted  of 
certain  bonds  and  promissory  notes  which  were  remaining  in  the  hands  of  Paxton, 
Cockerell  &  Co.  ;  and  the  same  were  transferable  by  the  mere  indorsement  of  any  of 
the  partners  in  the  firm ;  and  it  was  then,  or  at  any  time,  in  the  power  of  the  trustees 
to  cause  such  bonds  and  promissory  notes  to  be  indorsed  and  made  payable  to  them- 
selves ;  and,  if  they  had  done  so,  the  partners  in  the  house  of  Paxton,  Cockerell  &  Co. 
would,  according  to  the  course  of  proceeding  observed  by  the  officers  of  the  Indian 
Government,  have  been  prevented  from  selling  or  disposing  of  the  same,  or  receiving 
the  monies  thereby  secured,  without  the  concurrence  of  the  trustees ;  but  Paxton, 
Cockerell  &  Co.  would  not  have  been  precluded  from  receiving  the  interest  thereon, 
or  from  receiving  from  the  Indian  Government,  in  lieu  of  the  old  bonds  or  notes  when 
paid  off,  new  bonds  or  notes  made  payable  to  the  trustees.  The  trustees,  however, 
never  caused  the  securities  to  be  indorsed  and  made  payable  to  themselves. 
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Previously  to  1800  Sir  C.  Cockerell  and  Trail  entered  into  partnership  with 
Archibald  Paxton  and  Sir  William  Paxton,  in  the  business  of  East  India  agents  and 
bankers  in  London  :  and  they,  or  the  survivors  of  thera,  had  ever  since  carried  on  that 
business  in  London,  in  partnership  together,  first  under  the  firm  of  Paxtons,  Cockerell 
&  Co.,  and  afterwards  under  the  successive  firms  of  Paxtons,  Cockerell,  Trail  &  Co., 
Paxton,  Cockerell,  Trail  &  Co.,  and  Cockerell,  Trail  &  Co.  These  successive  firms 
were,  from  the  time  of  the  first  formation  of  the  firm  of  Paxtons,  Cockerell  &  Co. 
down  to  January  1830,  when  Palmer  &  Co.  stopped  payment,  the  agents  and  mercan- 
tile correspondents  in  England  of  the  successive  firms  at  Calcutta,  of  which  the  last 
was  the  firm  of  [223]  Messrs.  Palmer  &  Co. ;  and  during  the  whole  of  that  time  the 
successive  firms  at  Calcutta,  and  particularly  the  firm  of  Palmer  &Co.,  were  the  agents 
and  mercantile  correspondents  in  India  of  the  successive  firms  in  London  ;  and  the 
whole  of  the  trust  funds  and  the  accumulations  thereof  continued  in  the  hands  and 
under  the  control  and  management  of  the  successive  firms  at  Calcutta,  from  the  year 
1793  until  Palmer  &  Co.  stopped  payment.  The  bonds  and  notes  in  which  the  trust 
monies  were  invested  were  from  time  to  time  paid  off;  and  the  produce  was  again 
laid  out  in  the  purchase  of  other  East  India  Company's  bonds  and  notes  in  India  ;  and 
from  William  Barton's  death  until  Palmer  &  Co.  stopped  payment  the  successive  firms 
at  Calcutta,  and  particularly  the  firm  of  Palmer  &  Co.,  remitted  the  interest  of  the 
trust  funds  to  the  successive  firms  in  London  ;  and  Palmer  &  Co.,  from  time  to  time, 
transmitted  to  the  successive  firms  in  London  statements  of  accounts  relating  to  the 
trust  funds,  which  were  headed  as  follows  : — "  D''.  Trustees  of  Mrs.  Eyles  and  children, 
in  account  with  Messrs.  Palmer  &  Co.,  Cr,"  or  "  Dr.  Trust  for  Mrs.  Eyles  and  children, 
in  account  with  Messrs.  Palmer  &  Co.,  C''." 

Mr.  and  Mrs.  Silberschildt  had  five  children.  In  February  1802  Mr.  and  Mrs. 
Eyles  filed  their  bill  in  the  Court  of  Chancery  in  England  against  John  Evelyn,  Sir 
Charles  Cockerell,  Henry  Trail,  William  Logan,  and  William  le  Gros  and  Elizabeth, 
his  wife,  and  against  William  Beaufoy  le  Gros,  their  son,  and  against  Mr.  and  Mrs. 
Silberschildt  and  their  children,  praying  that  the  trusts  of  the  settlement  of  December 
1778  might  be  carried  into  execution,  and  that  an  account  might  be  taken  of  the 
trust  property.  The  cause  was  heard  in  January  ISO-l,  when  inquiries  were  directed 
as  to  the  trust  funds,  and  as  to  the  children  of  Mr.  and  Mrs.  Barton,  Mr.  and  [224] 
Mrs.  Silber-schildt,  and  Mr.  and  Mrs.  Le  Gros.  In  March  1805  Mrs.  Eyles  died.  In 
March  1809  the  Master  made  his  report  in  pursuance  of  the  decree,  and,  in  Jane  of 
the  same  year,  the  cause  was  heard  for  further  directions,  when  it  was  declared  that 
Thomas  Butler  Eyles,  in  right  of  his  late  wife  Harriet  Eyles,  was  entitled  to  the 
interest  of  the  trust  funds  which  accrued  between  the  death  of  William  Barton  and 
the  death  of  Harriet  Eyles ;  and  that,  upon  the  death  of  William  Barton,  Mrs.  Le 
Gros  became  entitled  to  a  moiety  of  the  trust  funds,  subject  to  the  life  interest  of 
Mrs.  Eyles,  and  that  the  remaining  moiety  of  the  principal  of  the  trust  funds  did, 
upon  the  decease  of  William  Barton  (subject  to  the  life  interest  of  Mrs.  Eyles),  vest, 
under  the  settlement  of  April  1791,  in  Archibald  Paxton  and  Sir  William  Paxton 
(John  le  Gros  being  then  dead)  upon  the  trusts  of  that  settlement;  and  it  was 
ordered  that  the  interest  which  had  accrued  upon  the  trust  monies  since  the  death 
of  Mrs.  Eyles  should  be  paid  to  William  le  Gros  and  J.  F.  Silberschildt,  in  equal 
moieties,  and  that  Mrs.  Le  Gros's  moiety  of  the  principal  of  the  trust  monies  should 
be  subject  to  the  further  order  of  the  Court,  without  prejudice  to  a  claim  which  her 
son,  William  Beaufoy  le  Gros,  had  made  thereto,(l)  and  that  the  remaining  moiety 
should  be  transferred  and  paid  over  to  Archibald  Paxton  and  Sir  William  Paxton, 
upon  the  trusts  of  the  settlement  of  April  1791. 

Two  only  of  the  children  of  Mr.  and  Mrs.  Silberschildt  lived  to  attain  vested 
interests  in  a  moiety  [225]  of  the  trust  monies  under  the  settlement  of  April  1791, 
that  is  to  say,  Harriet  Elizabeth,  who  married  H.  F.  Munch,  and  Mary  Elizabeth 
Silberschildt.  H.  F.  Munch  died  in  Mr.  Silberschildt's  lifetime.  Mr.  Silberschildt 
survived  his  wife,  and  died  in  1827. 

(1)  It  did  not  appear  that  any  settlement  was  made  of  Mrs.  Le  Gros's  moiety  of 
the  trust  funds,  or  how  the  claim  of  W.  B.  Le  Gros  arose. 
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William  Logan  died  in  1809.  John  Evelyn  did  not  go  to  India  after  1792,  and 
died  in  1826;  and  although  he,  as  well  as  the  other  trustees,  executed  the  settlement 
of  December  1778,  he  did  not,  from  the  year  1792,  take  any  part  or  in  any  manner 
interfere  in  the  management  of  the  trust  funds  or  in  the  execution  of  the  trusts  of 
that  settlement.  Archibald  Paxton  and  John  le  Gros  died  in  Sir  William  Paxton"s 
lifetime  ;  and  Sir  William  died  in  February  1824,  having  appointed  three  of  the 
Defendants  his  executors. 

Palmer  &  Co.,  some  years  before  they  stopped  payment,  became  embarrassed  in 
their  circumstances,  and  sold  the  bonds  or  notes  of  the  India  Company  in  which  the 
trust  funds  were  invested,  and  applied  the  proceeds  to  their  own  use.  On  their 
stopping  payment,  proceedings,  in  the  nature  of  a  commission  of  bankrupt,  were  taken 
against  them  in  India ;  and  "they  had  never  made  good,  and,  in  fact,  were  unable  to 
make  good,  any  part  of  the  trust  funds.  Until  the  news  of  their  failure  arrived  in 
this  country,  neither  Mrs.  Munch  or  Mary  Elizabeth  Silberschildt,  her  sister,  had  any 
suspicion  that  they  were  in  embarrassed  circumstances ;  but  Sir  Charles  Cockerell 
and  Trail  had  been  long  aware  of  that  circumstance. 

In  January  1830  Mary  Elizabeth  Silberschildt  died,  having  appointed  Mrs.  Munch 
her  executrix  and  universal  legatee. 

[226]  The  bill  was  filed  by  Mrs.  Munch  against  Sir  Charles  Cockerell,  Heniy 
Trail  and  Sir  William  Paxton 's  executors  ;  and,  after  stating  as  above,  it  charged 
that  all  the  members  of  the  firm  of  Palmer  &  Co.  were  resident  in  India ;  and  that, 
in  all  the  transactions  and  proceedings  in  which  Cockerell,  Trail  &  Co.  acted  or  were 
concerned  relative  to  the  trust  funds,  they  acted  as  the  agents  and  on  behalf  of  Evelyn, 
Cockerell  &  Trail,  and  also  as  the  agents  and  on  the  behalf  of  Sir  William  Paxton 's 
executors ;  that  it  was  usual  for  persons  in  this  country  having,  in  the  East  Indies, 
notes  or  securities  of  the  Government  there,  to  cause  the  same  to  be  deposited  with 
the  Accountant-General  and  Sub-Treasurer  of  the  Government,  for  the  purpose  of 
avoiding  the  risk  of  leaving  the  same  in  the  hands  of  private  individuals  or  mercantile 
firms  ;  and  that,  when  such  notes  or  securities  were  so  deposited,  such  deposit  had 
the  effect  of  preventing  the  same  from  being  transferred,  assigned  or  disposed  of,  or 
the  monies  thereby  secured  from  being  received  by  any  person  without  the  authority 
of  the  persons  to  whom  the  same  belonged  ;  that  Sir  C.  Cockerell  and  Trail  might, 
at  any  time,  have  caused  the  notes  or  securities  on  which  the  trust  funds  were  invested 
to  be  so  deposited  with  the  Accountant-General  and  Sub-Treasurer;  and  that,  if  the  same 
had  been  so  done.  Palmer  &  Co.  would  have  been  precluded  from  selling,  pledging, 
assigning  or  dispo.sing  of  the  same,  or  receiving  the  monies  thereby  secured. 

The  bill  prayed  that  the  Defendants  might  be  declared  to  be  liable  to  pay  and 
make  good  to  the  Plaintiff  her  own  and  her  sister's  shares  of  the  trust  funds,  with 
the  interest  thereon  ;  and  might  be  decreed  to  pay  the  amount  of  such  shares  and 
interest  to  the  Plaintiff,  and,  if  necessary,  that  an  account  might  [227]  be  taken  for 
the  purpose  of  ascertaining  the  amount  thereof. 

Mr.  Knight  and  Mr.  G.  Richards,  for  the  Plaintiff. 

Mr.  Jacob  and  Mr.  Cockerell,  for  Sir  C.  Cockerell,  and  Mr.  Wigram  and  Mr. 
Sharpe,  for  the  representatives  of  Mr.  Trail,  who  died  pending  the  suit.  The  suit  is 
defective  with  respect  to  parties :  for,  first,  the  representatives  of  Evelyn  and  Logan 
are  omitted. 

Secondly,  the  representatives  of  Archibald  Paxton,  who  was  one  of  the  trustees  of 
the  settlement  of  April  1791,  ought  to  have  been  made  parties. 

And,  thirdly,  so  ought  the  family  of  Mr.  and  Mrs.  Le  Gros. 

First.  The  reason  alleged  for  omitting  the  representatives  of  Evelyn  and  Logan 
is  that  those  gentlemen  did  not  act  in  the  execution  of  the  trusts  of  the  settlement 
of  December  1778.  The  bill  states  that  both  of  them  executed  the  deed,  but  it 
alleges  that  Evelyn  did  not  act  after  1792.  As  he  took  upon  himself  the  office  of 
trustee,  he  was  bound  to  discharge  the  duties  of  that  office  until  the  end  of  the 
period  :  and,  if  he  chose  to  abandon  the  trust,  he  is  answerable  for  the  acts  of  those 
to  whom  he  abandoned  it.  If  Sir  Charles  Cockerell  and  Mr.  Trail  are  liable,  Evelyn 
is  still  more  so,  for  he  did  not  take  the  same  care  of  the  trust  funds  as  they  did. 
Logan  lived  up  to  1809,  and  there  is  nothing  to  shew  that  he  did  not  act  up  to  that 
time.     The  decree  of  1809  imposed  on  all  the  four  trustees  the  duty  of  handing  o\er 
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a  moiety  of  the  trust  funds  to  Archibald  and  Sir  [228]  W.  Paxton,  and  if  there  is 
any  liability,  it  is  because  they  did  not  do  what  that  decree  directed. 

Secondly.  The  representatives  of  Sir  William  Paxton  are  made  parties,  but  the 
representatives  of  Archibald  Paxton  are  omitted.  Under  the  decree  of  1809  the 
Paxton's  had  a  right  to  have  one  moiety  of  the  fund  transferred  to  them.  The 
trusts  of  the  settlement  of  December  1778  had  then  terminated,  and  the  time  had 
arrived  for  handing  over  a  moiety  of  the  trust  funds  to  Mrs.  Silberschildt's  trustees. 
They  were  the  persons  to  whom  she  was  to  look.  They  suffered  the  funds  to  remain 
in  the  hands  of  Palmer  &  Co. ;  and  they  were  primarily  liable  to  her.  It  is  important, 
therefore,  to  Sir  C.  Cockerell  and  Mr.  Trail,  that  the  representatives  of  A.  Paxton 
should  be  parties  to  the  suit.  But  the  representatives  of  John  le  Gros  ought  not  to 
be  made  parties,  as  he  was  dead  at  the  date  of  the  decree. 

Thirdly.  The  family  of  Mrs.  Le  Gros  ought  to  be  made  parties.  The  fund 
remained  undivided  up  to  the  failure  of  Palmer  &  Go. ;  and  it  still  remains  undivided. 
The  same  question  exists  between  the  family  of  Mrs.  Le  Gros  and  the  Defendants  as 
exists  between  Mrs.  Silberschildt's  family  and  the  Defendants.  The  prayer  of  the 
bill  involves  an  account  of  Mrs.  Le  Gros's  share  of  the  fund.  It  is  impossible  for  the 
Court  to  decree  payment  of  one-half  of  a  fund,  until  it  knows  what  the  whole  amount 
is.  That  amount  has  not  been  yet  ascertained,  and,  unless  the  Le  Gros  family  are 
made  parties,  they  may  file  another  bill  against  the  Defendants  for  the  purpose  of 
having  the  accounts  that  must  be  directed  in  this  suit,  in  order  to  ascertain  the 
amount  of  the  fund,  taken  over  again.  Goodson  v.  Ellisson  (3  Russ.  583 ;  see  593  and 
594). 

[229]  Mr.  J.  F.  Hall  appeared  for  Sir  William  Paxton's  personal  representatives. 

The  Vice-Chancellor.  I  think  that  the  personal  representatives  of  Archibald 
Paxton  are  not  necessary  parties. 

The  question  is  whether  those  whose  duty  it  was  to  protect  the  whole  fund  under 
the  original  settlement  have  duly  discharged  the  trusts  of  that  settlement.  Subse- 
quent to  that  settlement,  another  settlement  was  made  of  the  share  of  a  child  of  the 
marriage,  who  became  entitled  to  a  moiety  of  the  fund.  If  the  cestuis  que  trust  under 
that  subsequent  settlement  come  into  Court,  they  represent  themselves  and  their 
trustees ;  and,  therefore,  I  am  of  opinion  that  the  representatives  of  Archibald  Paxton 
are  not  necessary  parties. 

Mr.  Knight  and  Mr.  G.  Richards.  With  respect  to  the  objection  that  the  repre- 
sentatives of  Evelyn  and  Logan  ought  to  have  been  made  parties,  it  is  settled,  by 
authority,  that  a  breach  of  trust  creates  a  joint  and  several  debt ;  but  the  cestui  que 
trust  is  not  bound  to  bring  before  the  Court  all  the  parties  who  have  participated  in 
the  breach  of  trust ;  he  may  do  so  if  he  think  fit ;  but  it  is  not  necessary.  That  point 
was  expressly  decided  in  JFalker  v.  Symonds  (3  Swans.  1  ;  see  75).  If,  therefore,  it 
were  clear  that  Evelyn  and  Logan  had  committed  a  breach  of  trust,  we  are  not  bound 
to  bring  their  personal  representatives  before  the  Court. 

The  remaining  question  is  as  to  the  necessity  of  having  the  parties  entitled  to 
Mrs.  Le  Gros's  moiety  before  [230]  the  Court.  It  is  a  general  rule  that  a  trust  fund 
is  not  to  be  administered  piecemeal  ;  but  that  rule  does  not  apply  where  the  fund  has 
been  divided.  That  division  was  effected  by  the  decree  of  1809  ;  for  it  ordered  that 
the  interest  which  had  accrued  on  the  trust  monies  since  the  death  of  Mrs.  Eyles 
should  be  paid  to  William  le  Gros  and  J.  F.  Silberschildt  in  equal  moieties,  and  tliat 
Mrs.  Le  Gros's  moiety  of  the  principal  should  be  subject  to  the  further  order  of  the 
Court,  without  prejudice  to  the  claim  of  W.  Beaufoy  le  Gros,  and  that  the  remaining 
moiety  should  be  paid  over  to  Archibald  Paxton  and  Sir  William  Paxton,  upon  the 
trusts  of  the  settlement  of  April  1791.  The  time  for  dividing  the  fund  under  the 
original  settlement  had  arrived  ;  and  the  decree  of  1809  completely  apportioned  the 
two  moieties  between  the  parties  entitled  to  them.  Smith  v.  Snow  (3  Madd.  10). 
Moreover,  if  the  Le  Gros's  were  made  parties  Defendants,  the  Court  could  not  give 
them  any  relief  at  the  hearing  of  the  cause.  And  it  does  not  follow  that  they  would 
be  as  successful  as  we  may  be  in  making  out  a  ease  of  breach  of  trust  against  Sir  C. 
Cockerell  and  Trail.  ^We  are  proceeding  against  those  gentlemen  for  a  breach  of  trust 
committed  against  us. 

Mr.  Jacob,  in  reply.     All  the  rules  and  principles  of  pleading  require  that  the 
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representatives  of  Evelyn  and  Logan  should  be  made  parties.  JFalker  v.  Symomls  is 
distinguishable  from  the  present  case  ;  for  there  Lord  Eldon  was  addressing  himself 
to  a  case  in  which  an  arrangement  had  been  made  between  the  defaulting  trustees 
with  the  sanction  of  Mrs.  Walker,  by  which  the  trust  fund  was  treated  as  the  sole 
debt  of  Nicholas  Donnithorne. 

[231]  The  Vice-Ch-\ncellor.  It  appears  to  me  to  be  plain  that  the  Le  Gros's 
ought  to  be  made  parties. 

In  this  case  there  is  a  trust  fund,  one  moiety  of  which  belongs  to  A.,  and  the 
other  moiety  belongs  to  B. ;  and  a  suit  has  been  instituted  by  A.,  in  which  the  allega- 
tion is  that  the  whole  fund  has  been  improperly  dealt  with  by  the  trustees.  As  it  is 
not  represented  that  B.  has  been  satisfied  in  respect  of  his  share,  it  follows  that, 
unless  B.  is  made  a  party  to  the  suit,  the  Defendants  will  be  subject  to  a  second  suit, 
as  to  what  constitutes  rnisfeasance  as  to  the  whole  fund.  The  whole  matter  must  be 
settled  in  one  suit ;  and,  therefore,  if  one  of  the  parties  interested  in  the  fund  is  not  a 
party  to  the  suit,  the  Court  will  not  give  any  relief  as  to  the  fund. 

With  respect  to  the  other  objection,  the  inclination  of  my  opinion  is  that  the 
representatives  of  Evelyn  and  Logan  ought  to  be  made  parties  ;  but,  before  I  give  any 
decided  opinion  on  that  point,  I  will  read  over  the  report  of  Walker  v.  Symonds. 

Xm.  18.  The  Vice-Chancellor  [Sir  L.  Shadwell].  I  have  read  through  the 
report  of  JFalker  v.  Symonds.  Now  that  case  itself  affords  one  instance  of  what  was 
thought  at  least  to  be  the  rule  in  the  profession ;  because  the  representatives  of 
Donnithorne  and  Griffith,  the  two  deceased  trustees,  were  made  parties,  along  with  the 
surviving  trustee ;  and  I  observe  that  Lord  Eldon  nowhere  lays  down  the  general 
proposition  that,  if  there  be  three  trustees  who  have  committed  default,  the  suit  may, 
at  the  option  of  the  Plaintift",  be  brought  [232]  against  one  only.  He  says  no  such 
thing;  but  what  he  does  say  is,  that  when  three  trustees  are  involved  in  one  common 
breach  of  trust,  the  ceshii  que  trust  suffering  from  that  breach,  and  proving  that  the 
transaction  was  neither  authorized  nor  adopted  by  him,  may  proceed  against  any  or 
all  of  the  trustees  (3  Swanst.  75) ;  but  his  Lordship  does  not  tell  us  whether,  when  he 
uses  the  words  "  may  proceed,"  he  means  that  they  should  apply  to  proceedings  by 
suit,  or  to  proceedings  on  a  decree  which  has  been  obtained  in  a  suit.  There  is  a 
difference  between  bringing  the  suit,  originally,  against  all  that  were  defaulters,  and 
then,  when  a  decree  has  been  obtained,  proceeding  on  the  decree  against  one  of  them 
only,  and  proceeding,  originally,  in  framing  the  suit  against  one  defaulter  only.  The 
language  of  Lord  Eldon  is  so  general  on  the  point  that  I  do  not  take  it  to  be  a  general 
authority  for  the  proposition  that,  where  several  trustees  have  made  default,  the  suit 
may,  at  the  option  of  the  Plaintiff  (unless  there  be  special  circumstances  in  the  case), 
be  brought,  originally,  against  one  only.  It  may  constantly  happen  that  there  has 
been  default  in  some  trustees,  affecting  portions  of  the  trust  fund  ;  but,  if  there  be 
other  trustees  that  represent  the  fund,  it  is  quite  clear  that  that  which  is  the  fruit  of 
the  suit  must  be  restored  as  part  of  the  fund,  and  must  be  handed  over  to  the  other 
trustees. 

Besides,  it  seems  to  me  that  this  proposition  which  is  stated  to  have  fallen  from 
Lord  Eldon  was  laid  down,  not  with  reference  to  anything  which  took  place  in  the 
course  of  discussion  prior  to  the  pronouncing  of  the  judgment,  but  when  a  discussion 
arose  as  to  the  form  of  the  decree,  after  the  substance  of  the  judgment  had  [233]  been 
pronounced  ;  and  it  seems  to  have  been  a  very  special  case ;  because  Donnithorne, 
who  was  the  principal  defaulting  trustee,  died  first ;  and  it  appears  that  Isaac  Harris, 
who  was  his  representative,  had,  by  a  sort  of  composition  deed,  amalgamated  his  own 
assets,  together  with  those  of  his  father,  so  as  to  form  a  general  fund  for  the  relief  of 
his  father's  creditors  ;  and  Lord  Eldon  thought  that  it  would  be  exceedingly  difficult 
for  the  Plaintiff",  Mrs.  Walker,  to  proceed  against  the  assets  of  Nicholas  Donnithorne, 
without  abandoning  her  claim  against  the  other  two  ;  and  she  could  not  very  well  go 
on  against  the  other  two,  without  abandoning  her  claim  against  the  assets  of  Nicholas 
I)onnithorne  ;  and,  with  reference  to  a  state  of  circumstances  so  very  singular  as  those 
in  that  case,  his  Lordship  did  assert  the  general  proposition  which  is  attributed  to 
him  in  the  report ;  and  he  did,  in  point  of  fact,  do  this :  he  dismissed  the  bill  as 
against  Isaac  Harris,  without  costs,  and  allowed  the  Plaintiff  to  go  on  against  the 
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Other  two  trustees,  taking  care  that  it  should  be  inserted,  in  the  decree,  that  all 
demands  which  Mrs.  Walker  might  have  under  the  trust  deed,  or  against  the  assets 
of  Donnithorne,  as  assets,  the  surviving  trustees  would  be  entitled  to  enforce  for  their 
own  benefit.  (See  3  Swan.  89.)  That  was  entirely  upon  the  special  circumstances  of 
the  case. 

The  case  of  Wilkinson  v.  Parry  (4  Russ.  272)  furnishes  another  instance  of  what 
was  the  opinion  of  the  party  who  prepared  the  bill  in  that  case  :  for  not  only  was 
Nicholson,  who  was  the  defaulting  trustee,  made  a  party,  butlSherwin  also  was  made 
a  party.  In  that  case,  the  Master  of  the  Rolls  did  not  say  that  it  was  competent  to 
the  Plaintifts,  at  their  own  option,  to  proceed  against  [234]  Nicholson  only,  but  that, 
if  Sherwin  had  been  made  a  party,  no  relief  could  have  been  had  against  him.  The 
bill  was  filed  against  Nicholson  and  Parry  ;  and  the  objection  was  that  Sherwin  was 
not  a  party  ;  but  the  Master  of  the  Rolls  said  that,  if  Sherwin  had  been  made  a  party 
the  bill  must  have  been  dismissed  as  against  him.  The  circumstances  of  that  case 
were  as  follows  :  Nicholson  and  Parry  were  originally  trustees,  and  Nicholson  became 
desirous  of  retiring  from  the  trust,  and  Sherwin  was  appointed  a  trustee  in  his  place, 
and  executed  the  deed ;  but  before  he  acted  he  intimated  a  wish  to  be  discharged 
from  the  trusteeship ;  and  then  a  deed  was  actually  prepared,  appointing  Parry  to  be 
sole  trustee ;  but  that  deed  was  not  executed  by  Sherwin.  But  what  was  the  special 
circumstance  in  that  case  ?  Sherwin  was  a  trustee,  and  he  never  had  acted  ;  and  the 
Master  of  the  Rolls,  by  saying  that  the  bill  must  be  dismissed  as  against  him,  took 
that  view  of  the  case.  That  case  is  no  authority  whatever  for  stating  that,  where 
complaint  might  lawfully  be  made  against  one  of  the  trustees,  it  is  not  necessary  to 
make  the  others,  against  whom  no  complaint  has  been  made,  parties  to  the  bill.  It 
shews  only  that,  where  a  person  had  the  character  of  trustee,  but  de  facto,  was  not  a 
trustee,  it  was  not  necessary  to  make  him  a  party  ;  and  inasmuch  as  the  bill  was  filed 
not  against  Nicholson  only,  but  against  Nicholson  and  Parry,  it  is  one  example, 
amongst  many  others,  of  the  necessity  of  making  all  the  trustees  parties. 

In  the  report  of  the  case  of  JValker  v.  Symonds,  instances  are  given,  in  the  notes, 
to  prove  a  proposition  which,  I  should  have  thought,  hardly  required  proof,  namely, 
that  certain  acts  mentioned  in  the  notes  may  be  considered  as  defaults  for  which  the 
trustee  may  be  [235]  liable.  But  in  the  very^iirst  of  those  cases,  the  case  of  Bradwell 
V.  Catchpole,  Mayhew  had  appeared,  but  had  never  answered,  nor  could  he  be  found 
to  be  served  with  the  process  of  the  commission  of  rebellion ;  and  as  he  had  not  been 
served  with  a  suhpwna  to  hear  judgment,  there  could  be  no  decree  against  him,  but 
the  process  of  contempt  having  been  carried  on  against  him  to  the  utmost  extent,  the 
other  Defendants  could  not  object  for  want  of  parties.  That  admits  that,  but  for  that 
circumstance,  the  objection  might  have  been  made. 

I  see  that  Mr.  Russell,  in  his  report  of  JFilkinson  v.  Parry,  states  what  the  general 
rule  is.  He  says  :  "  Yet  cases  of  breaches  of  trust  seem  to  have  been  an  exception  ; 
and  it  has  been  held  that  a  cestui  que  trust  may  proceed  against  the  surviving  trustees 
alone,  without  bringing  before  the  Court  the  representatives  of  the  deceased  trustee 
who  were  involved  in  the  same  acts  of  misconduct."  Mr.  Russell  refers  to  the  case 
of  Ex  2Mrte,  Angle  (Barnard.  423  ;  S.  C.  2  Atk.  162),  and  also  to  the  decision  of  Lord 
Eldon  in  IValker  v.  Symonds,  on  which  I  have  commented.  But  it  does  not  appear  to 
me  that  Ex  parte  Angle  justifies  the  general  proposition  that  it  is  competent  to  the 
Plaintiff,  at  his  option,  to  select  only  some  of  the  trustees  :  it  justifies  the  position 
that  Mr.  Russell  lays  down,  namely,  that  it  has  been  so  held,  because  it  was  so  held 
in  Ex  piarte  Angle ;  but  we  must  look  at  the  circumstances  of  that  case.  The  pro- 
ceeding in  Ex  jMrte  Angle  was  founded  on  the  statute  4  Ann,  c.  14,  which  regulated 
the  way  in  which  proceedings  should  be  had  where,  upon  the  petition  of  persons  who 
had  suffered  by  fire  and  other  calamities,  undertakers  were  autho-[236]-rized  to  collect 
money  for  the  benefit  of  the  sufferers  ;  and,  in  that  case,  it  appeared  that  there  were 
originally  17  managers,  and  seven  were  dead;  and  it  was  submitted,  on  the  part  of 
the  survivors,  that  the  representatives  of  the  managers  who  were  dead  ought  to  be 
brought  before  the  Court :  but  Lord  Hardwicke  said  it  was  not  necessary  to  bring 
those  repi'esentatives  before  the  Court,  and  that  an  order  for  accounting  ought  to  be 
made  against  the  survivors. 

If  you  look  at  the  fourth  sect,  of  the  Act,  you  will  see  that  it  directs  that  the 
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undertakers  shall,  within  two  months,  account  before  one  of  the  Masters  of  the  Court 
of  Chancery  ;  and  that  the  Master  shall  have  power,  by  the  common  methods  of  the 
Court,  to  examine  into  all  frauds  committed  by  the  undertakers  and  their  agents,  or 
any  other  person  concerned  for  or  acting  under  them,  and  report  the  same  to  the 
Court ;  which  report,  being  confirmed  by  the  Court,  it  shall  be  in  the  power  of  the 
Lord  Chancellor  to  impose  such  fine  and  costs  on  every  such  offender  as  the  nature  of 
the  case  shall  require.  That,  of  course,  implies  that  it  was  in  the  discretion  of  the 
Judge  to  impose  such  fine  and  such  costs  on  each  or  any  of  the  parties  as  the  Court 
thought  proper;  and  of  necessity  it  gives  the  Court  the  jurisdiction  to  proceed  against 
some  and  omit  others;  because  it  is  useless  to  say  that  the  proceeding  shall  be  ao-ainst 
all,  when  it  is  in  the  power  of  the  Court  to  impose  fines  and  costs  upon  such  only  as 
the  Court  should  think  right. 

It  appears  to  me,  therefore,  that  this  section  of  the  Act  did  entirely  justify  Lord 
Hardwicke  in  saying  that  it  was  not  necessary  to  bring  the  representatives  of  the 
[237]  deceased  parties  before  the  Court.  Besides,  it  seems  that  under  the  Act  the 
Court  might  proceed  in  a  summary  way,  and  might  dispense  with  the  appearance  of 
some  of  the  offenders.  The  Act,  indeed,  imposed  certain  forfeitures,  and  a  forfeiture 
might  have  been  recovered  from  the  representatives  of  those  who  were  dead  ;  but  it 
might  have  been  thought  inconvenient  by  that  learned  Lord  that  any  action  should 
be  directed  against  the  representatives  of  those  who  were  dead  ;  and,  therefore,  he 
determined  to  impose  the  fines  and  costs  on  those  only  who  were  alive,  and  to  enforce 
payment  of  them  by  the  process  of  the  Court. 

It  seems  to  me,  therefore,  that  the  position  laid  down  by  Lord  Eldon  in  JFalJcer  v. 
Symonds  does  not  support  the  general  proposition  contended  for  ;  and  the  whole  prac- 
tice of  the  profession  is,  I  believe,  against  it ;  and,  therefore,  my  opinion  is  that  in 
this  particular  case  the  representatives  of  Evelyn  and  Logan  ought  to  be  made  parties. 

[238]      WOODROFFE  V.  TiTTERTON.      Nov.  25,  1836. 

JVew  Orders.     Power  of  Master  to  Examirie  Witnesses. 

If  a  reference  as  to  title  is  made  on  motion,  the  Master,  under  Lord  Lyndhurst's  51st 
Order,  has  the  same  power  to  examine  witnesses  as  he  would  have  had  if  the 
reference  had  been  made  by  decree. 

fThis  was  a  suit  for  specific  performance. 

Mr.  Loftus  Wigram,  for  the  Plaintiff,  now  moved  for  a  reference  to  the  Master  to 
inquire  whether  a  good  title  could  be  made  to  the  premises  agreed  to  be  sold. 

Mr.  Purvis,  for  the  Defendant,  said  that  he  could  not  consent  to  the  motion  unless 
the  Master  had  the  same  power  to  examine  wtnesses  as  we  would  have  had  if  the 
reference  had  been  made  under  a  decree. 

The  Vice-Chanxellor  [Sir  L.  Shadwell].  I  apprehend  that,  under  the  51st 
Order  of  1828,  the  Master  is  bound  to  settle  what  course  he  will  adopt,  and  that 
implies  that  he  can  examine  witnesses. 

His  Honor  made  the  common  order  of  reference. 

[238]    Bartle  v.  Wilkin.    Dec.  3,  1836. 

[Followed,  SmUh  v.  Chichester,  1842,  2  Dr.  &  War.  403.] 

Costs.     Foreclosure. 

A  sum  due  on  mortgage  was  settled  on  a  marriage.  The  husband  afterwards  obtained 
a  decree  of  foreclosure  in  a  suit  in  which  the  mortgagor  and  the  trustee  of  the 
settlement  were  Defendants.  The  trustee's  costs  were  ordered  to  be  paid  by  the 
Plaintiff  and  added  to  the  mortgage  debt. 

Elizabeth,  the  wife  of  Thomas  Bartle,  lent,  before  her  marriage,  £300  to  Wilkin 
on  mortgage  of  a  copyhold  estate  ;  and,  on  her  marriage,  a  settlement  was  made  of 
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that  sum.  Bartle  and  wife  and  the  other  [239]  cestuis  que  trust  under  the  settlement 
filed  a  bill  of  foreclosure  against  Wilkin  and  the  trustee  of  the  settlement,  and 
obtained  a  decree  of  foreclosure. 

The  question  was  whether  the  costs  of  the  trustee  were  to  be  paid  by  the  Plaintiffs. 

Mr.  Wigram,  for  the  Plaintiffs,  referred  to  Wetherell  v.  Collins  (3  Madd.  2-5.5). 

Mr.  Wakefield,  for  the  Defendant  Wilkin,  referred  to  Barry  v.  Wrey  (3  Russ.  46.5). 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  Sir  T.  Plumer's  reasoning  in 
Wetherell  v.  Collins  applied  to  a  foreclosure  as  well  as  a  redemption  ;  that,  in  Barry  v. 
Wrey,  the  legal  estate  had  been  assigned  after  decree,  and  therefore  that  case  did  not 
apply  ;  and  His  Honor  directed  the  trustee's  costs  to  be  paid  by  the  Plaintiffs  and 
added  to  the  mortgage  debt. 

[240]     Webber  v.  Bolitho.    Dec.  3,  1836. 

Dismissal.     New  Orders. 

A  party  who  consents  to  dispense  with  the  17th  Order  of  1831,  in  some  particulars, 
is  not  to  be  considered  as  giving  up  the  benefit  of  it  altogether,  but  is  entitled  to 
enforce  such  of  its  requisitions  as  he  has  not  dispensed  with. 

On  the  5th  of  May  1834  the  Plaintiff  replied  to  the  answer  and  served  a  subpoina, 
to  rejoin  ;  but,  having  failed  to  sue  out  a  commission  to  examine  witnesses,  the 
Defendant  sued  out  a  commission  to  examine  his  witnesses.  Publication  was  from 
time  to  time  enlarged  by  consent  up  to  the  first  day  of  Easter  term  1836.  The 
Plaintiff  having  refused  to  consent  to  a  further  enlargement,  the  Defendant  applied 
to  one  of  the  Masters,  under  3  &  4  Will.  4,  c.  94,  and  obtained  an  order  to  enlarge 
publication  until  the  1st  day  of  Trinity  term  1836,  the  Plaintiff  being  at  liberty  to 
set  down  the  cause  for  hearing  in  the  meantime.  The  Plaintiff  having  failed  to  set 
down  the  cause,  the  Defendant  now  moved  to  dismiss. 

Mr.  Jacob  appeared  in  support  of  the  motion. 

Mr.  Bethell,  contra,  said  that  the  steps  to  be  taken  in  a  cause  were  clearly 
pointed  out  by  the  17th  Order  of  1831  ;  but  where,  by  arrangement  between  the 
parties,  the  cause  had  been  taken  out  of  the  prescribed  course  of  proceeding,  the 
Plaintiff  was  not  at  liberty  to  avail  himself  of  that  order. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  A  party  who  consents  to  dispense 
with  some  of  the  requisitions  of  the  17th  Order  is  not  to  be  considered  as  giving  up 
the  benefit  of  the  order  altogether.  The  case  is  within  the  order,  except  so  far  as  the 
consent  of  the  parties  has  taken  it  out  of  the  order. 

[241]  As  the  Plaintiff  in  this  case  may  have  been  taken  by  surprise,  I  shall  not 
now  order  the  bill  to  be  dismissed ;  but  I  shall  direct  that  he  do  pay  the  costs  of  the 
motion,  and  set  down  his  cause  within  a  week  ;  and  in  default  of  his  so  setting  it  I 
down,  that  the  bill  do  stand  dismissed,  without  further  order. 


[241]    Wallis  v.  Taylor.     Dec.  8,  1836. 

[S.  C.  6  L.  J.  Ch.  (N.  S.)  68.] 

Will.     Construction.     Executors  and  Administrators. 

Testatrix  gave  a  sum  of  stock  to  trustees  for  the  separate  use  of  her  daughter  for  life, 
and,  after  her  death,  in  trust  for  her  executors  or  administrators,  for  their  own  use 
and  benefit  absolutely.  The  daughter,  who  was  married  but  lived  separate  from 
her  husband,  made  a  will  by  which  she  appointed  the  stock  to  A.  and  B.,  her 
executors,  in  trust,  subject  to  the  payment  of  her  debts,  &c.,  for  her  nephews  and 
nieces.  The  will  was  not  proved,  but  the  husband  took  out  administration  to  his 
wife.  Held,  that  the  wife  had  no  power  to  dispose  of  the  stock,  and  that  the 
husband  was  entitled  to  it. 
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Elizabeth  Stanley,  widow,  by  her  will,  dated  the  llth  day  of  May  1807,  gave  and 
bequeathed  all  the  principal  monies,  stocks  or  funds  that  should  be  found  standing  in 
her  name  at  the  Bank  of  England  in  the  three  per  cent,  consolidated  Bank  annuities, 
to  her  executors  thereinafter  named,  upon  trust,  as  to  one  moiety  thereof,  for  her 
daughter  Hannah,  the  wife  of  Thomas  Forrest,  in  manner  therein  mentioned,  and  as 
to  the  other  moiety  or  half  part  of  the  said  principal  monies  in  the  three  per  cent, 
consolitlated  Bank  annuities,  upon  trust  to  permit  and  suffer  her  daughter  Sophia, 
then  the  wife  of  William  Mitchell,  to  receive  and  take  the  inteiest,  dividends  and 
profits  thereof,  for  her  life,  to  and  for  her  own  use  and  benefit,  free  and  independent 
of  the  control,  debts  or  engagements  of  her  then  present  or  any  future  husband  ;  and 
she  thereby  directed  that  her  daughter's  receipt  alone  should  be  a  good  and  sufiicient 
discharge  from  the  same  ;  and,  from  and  after  the  decease  of  her  daughter  Sophia, 
upon  [242]  trust  to  assign  and  transfer  the  last-mentioned  moiety  of  the  principal 
monies  three  per  cent,  annuities,  unto  the  executors  or  administrators  of  her  said 
daughter  Sophia,  to  and  for  his,  her  or  their  use  and  benefit  absolutely  for  ever ;  and 
the  testatrix  appointed  two  of  the  Defendants  executors  of  her  will. 

The  testatrix  died  in  November  1809.  At  her  death  she  was  possessed  of  £2200 
three  per  cent,  consols. 

William  Mitchell  died  in  November  182-t  ;  and  in  February  1826  his  widow 
married  the  Plaintiff.  In  December  1835  Mrs.  Wallis  died.  For  some  years  before 
her  death  she  and  her  husband  lived  separate  from  each  other. 

Mrs.  Wallis  made  a  will  which,  after  reciting  the  will  of  her  mother,  and  that  she 
was  entitled  under  it  to  £1100  three  per  cent,  consols,  proceeded  as  follows: — "I, 
the  said  Sophia  Wallis,  under  the  right  of  disposal  I  have  by  my  said  mother's  will, 
do  hereby  direct  that  the  executors  of  my  said  mother's  will  shall,  immediately  after 
my  decease,  transfer  the  said  £1100  thiee  per  cent,  consolidated  Bank  annuities  unto 
my  friends  Thomas  Ashley,  Richard  Hallett  and  Thomas  Forrest,  whom  I  appoint 
executors  of  this  my  will ;  and  I  direct  that  my  said  executors  shall  thenceforth 
stand  possessed  of  the  said  £1100  three  per  cent,  consolidated  Bank  annuities  upon 
trust,  in  the  first  place,  to  pay,  satisfy  and  discharge  my  debts,  funeral  and  testa- 
mentary expenses,  and  then  upon  trust  to  pay  to  W.  M.  Mackenzie  and  Sophia 
Mackenzie  the  sum  of  £9.5  each,  and  to  transfer  the  residue  of  the  said  £1100  three 
per  cent,  consolidated  Bank  annuities  unto  and  equally  amongst  my  nephews  and 
niece,  Thomas  Forrest,  W.  A.  Forrest  and  Sophia  [243]  Jane  Forrest,  for  their  own 
absolute  use  and  benefit."  This  will  was  never  proved  ;  but  in  January  1836  the 
Plaintiff  took  out  administration  to  his  late  wife. 

•The  bill  charged  that  the  will  made  by  Mrs.  Wallis  was  invalid,  and  prayed  that 
the  trustees  of  her  mother's  will  might  be  decreed  to  transfer  the  £1100  stock  to  the 
Plaintiff,  and  to  pay  to  him  the  dividends  that  had  accrued  thereon  since  his  wife's 
death. 

Mr.  Stuart,  for  the  Plaintiff,  contended  that,  under  Mrs.  Stanley's  will,  the 
Plaintiff,  as  the  administrator  of  his  late  wife,  was  absolutely  entitled  to  the  stock 
for  his  own  benefit,  and  cited  Sanders  v.  Franks  (2  Madd.  147). 

Mr.  Turner,  for  the  trustees  of  Mrs.  Stanley's  will,  said  that  all  they  required  was 
full  and  complete  indemnity  in  disposing  of  the  stock  ;  that  two  questions  arose  on 
Mrs.  Stanley's  will ;  one  was  whether,  as  she  had  given  the  stock  to  her  daughter 
for  her  separate  use  for  life,  and,  after  her  death,  to  her  executors  or  administrators, 
for  their  men  use  and  benefit,  that  did  not  give  the  daughter  a  power  to  name  the 
persons  who  were  to  take,  as  they  were  to  take  beneficially ;  that  the  other  question 
was,  what  was  the  meaning  of  the  words  "  executors  or  administrators  : "  that  those 
words  had  been  frequently  held  to  mean  next  of  kin ;  but  the  next  of  kin  of  Mrs. 
Wallis  were  not  parties  to  the  suit. 

Mr.  Walker,  for  Mrs.  Wallis's  executors.  It  is  plain  that  Mrs.  Stanley  did  not 
intend  that  her  daughter's  husband  should  take  any  interest  in  the  fund,  [244]  as 
she  gave  it  to  her  for  her  separate  use.  The  question  is  whether  the  daughter  had  a 
power  to  appoint  -the  fund.  The  fund  is  given  to  the  executors  of  the  daughter ;  that 
implies  that  the  testatrix  intended  her  to  have  a  power  of  nominating  the  executors, 
and,  therefore,  it  ought  to  go  to  the  executors  nominated  by  her,  and  not  to  her 
husband.     But  if  not,  then  it  is  clear  that  her  next  of  kin  are  entitled  to  it.     Bulmer 
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V.  Jay  {ante,  vol.  4,  p.  48,  S.  C ;  3  Myl.  &  Keen,  197),  Palin  v.  Hills  (1  Myl.  >^-  Keen, 
470),  Baints  v.  Ottei/  (Ihui.  465).  The  testatrix  could  not  have  had  the  executors  or 
admiuistrators,  though  she  might  have  had  the  next  of  kin  of  her  daughter  in  her 
contemplation.  Mi's.  Wallis  was  married  at  the  date  of  the  will  ;  and,  if  she  had  had 
children  by  her  first  husband,  they,  according  to  the  construction  contended  for  by 
the  Plaintitf,  would  not  take  any  part  of  the  fund,  but  the  whole  would  go  to  her 
second  husband. 

The  Vice-CH-\N'CELLOR  [Sir  L.  Shadwell].  Suppose  that  Mrs.  Stanley  did,  in 
fact,  intend  that  the  executors  or  administrators  of  her  daughter  should  take  the 
fuad  for  their  own  benefit,  could  she  have  used  more  apt  and  proper  words  to  express 
her  intention  ' 

In  the  case  of  Palin  v.  HilU  Lonl  Brougham,  C,  recognizes  that  a  testator  may 
provide  that  the  executors  of  a  person  may  take  for  their  own  benefit :  for  his  Lord- 
ship says  : — "  The  question  is  in  what  way,  by  what  meaus,  through  what  kind  of 
substitution,  is  the  testator  to  accomplish  his  purpose  of  preventing  a  lapse  !  He  may 
have  done  it  either  by  providing  that  the  legatees  executor  or  administrator  should 
take  (in  which  case  [245]  there  must  be  express  words  to  indicate  the  intention  of 
preventing  a  lapse)  or  by  providing  that  the  residuary  legatee  or  next  of  kin  of  the 
legatee  should  take,  either  by  giving  it  over  in  the  dark  to  whomsoever  the  legatee 
had  made  or  should  make  his  executor,  or  the  Ordinary  should  make  his  administrator, 
and  whom  he  could  know  nothing  of." 

It  is  clear  that  the  testatrix  did  not  intend  that  her  daughter  should  have  the 
power  of  appointing  the  corpus  of  the  fund,  for  she  has  limited  it  to  her  for  her  life 
only  :  and,  as  she  has  given  it  to  the  executors  or  administrators  of  her  daughter, 
for  their  own  use  and  benefit,  I  can  only  suppose  that  she  did  mean  what  she  has 
expressed,  namely,  that  the  executors  or  administratoi's  of  her  daughter  should  take 
for  their  own  benefit. 

Declare  that  the  daughter  had  no  power  to  appoint  the  fund,  and  that  the 
Plaintiff  is  entitled  to  it  as  her  administrator. 


[246]    The  (Jovernor  and  Company  of  the  Bank  of  Scotland  v.  Kek. 

Dec.  21,  1836. 

Plea.     Practice.     Corporation. 

The  Plaintiffs  sued  as  a  body  corporate  by  the  name  of  The  Governor  and  Company 
of  the  Bank  of  Scotland  :  but  it  did  not  appear  whether  they  were  incorporated  by 
an  English  or  by  a  Scotch  charter.  The  Defendant  pleaded  that  the  Plaintiffs 
never  were  incorporated  by  any  King  or  Queen  of  England,  and  were  disabled  by 
law  from  suing  by  the  name  of  The  Governor  and  Company,  iVc.  Held,  that  as  the 
plea  was  not  exclusively  a  denial  of  what  would  appear  by  the  production  of  au 
English  record,  it  ought  to  have  been  filed  on  oath. 

The  Plaintiffs  sued  as  a  corporation,  but  did  not  state  how  they  were  incorporated. 

The  Defendant,  T.  C.  Ker,  put  in  the  following  plea  to  the  bill  : — "  That  the  said 
Complainants,  styling  themselves  The  Governor  and  Company ,'of  the  Bank  of  Scotland, 
are  not  incorporated,  and  never  were  incoi-porated  by,  or  by  the  assent  of  His  present 
Majesty,  or  any  of  his  predecessors  Kings  and  Queens  of  England,  and  that  the  said 
Complainants,  styling  themselves  The  Governor  and  Company  of  the  Bank  of  Scotland, 
are  disabled  by  the  laws  of  the  realm  to  sue  by  the  name  of  The  Governor  and 
Company  of  the  Bank  of  Scotland  in  this  honourable  Coui-t. ' 

A  motion  was  now  made  on  behalf  of  the  Plaintiffs  that  the  plea  might  be  taken 
off  the  file,  because  it  had  been  put  in  without  oath. 

Mr.  Jacob  and  Mr.  Ellison,  in  support  of  the  motion.  The  first  pai-t  of  the  plea 
alleges  merely  that  the  Plaintiffs  are  not  an  English  corporation.  This  is,  in  fact,  no 
plea  at  all :  as  a  foreign  corporation  may  sue  as  such  in  the  Courts  of  this  country. 

The  second  part  of  the  plea  must  be  taken  to  mean  something  further.     It  alleges 
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that  the  Plaintiffs  are  disabled  by  law  from  suing.  That  must  mean  that  they  [247] 
are  precluded  from  suing  for  some  other  reason  than  that  mentioned  in  the  first  part 
of  the  plea.  That  allegation,  therefore,  ought  to  have  been  verified  by  oath.  A 
plea  denying  the  existence  of  a  record,  with  the  addition  of  something  else,  cannot  be 
filed  without  oath.     Aubrey  v.  Aspinall  (Jac.  441). 

Mr.  Knight  and  Mr.  Bird,  for  the  Defendant.  The  question  is  not  whether  the 
plea  is  a  good  plea,  but  whether  it  ought  to  have  been  put  in  on  oath.  It  is,  in  fact, 
a  plea  in  disability  of^the  person  of  the  PlaintifiF  which  need  not  be  put  in  on  oath. 
(See  Mitf.  Treat.  3d  edit.  243.)  Aubrey  v.  Aspinall  was  a  case  of  fraud:  the  plea 
alleged  a  direct  falsehood. 

The  Vice-Ch.ancellor  [Sir  L.  Shadwell].  The  plea  is  not  exclusively  a  negation 
of  that  which  will  appear  by  the  production  of  an  English  record  ;  for  it  might  appear 
that  the  Plaintiffs  were  incorporated  by  a  Scotch  charter  which  must  be  proved. 
Therefore,  the  plea  may  involve  the  necessity  of  doing  something  more  than  producing 
a  mere  English  record. 

Motion  granted. 

[248]    Guthrie  v.  Boucher.     Dec.  22,  1836. 

Bankrupt.     Construction  of  6  Geo.  4,  c.  16,  s.  127. 

The  6  Geo.  4,  c.  16,  s.  127,  enacts  that  where  a  person  who  has  obtained  his  certificate 
shall  again  become  bankrupt,  and  have  obtained  or  shall  hereafter  obtain  such 
certificate  as  aforesaid,  unless  his  estate  shall  produce  sufficient  to  pay  his  creditors 
15s.  in  the  pound,  his  future  effects  shall  vest  in  his  assignees.  Held  that  that 
enactment  applies  only  to  bankruptcies  happening  after  the  passing  of  the  Act. 

John  Cumberlege  the  elder,  was  twice  declared  a  bankrupt.  The  first  commission 
issued  in  November  1815,  and  the  second  in  October  1818.  The  creditors  who 
proved  under  the  second  commission  did  not  receive  15s.  in  the  pound  ;  but  long 
before  the  passing  of  the  Act  to  amend  the  laws  relating  to  bankrupts,  6  Geo.  4,  c.  16, 
Cumberlege  obtained  his  certificate  under  the  second,  as  he  had  done  before  under 
the  first  commission. 

In  1833  certain  persons,  who  claimed  to  be  creditors  of  Cumberlege,  attached  by  the 
process  of  the  Lord  Mayor's  Court  a  sum  of  £700  in  the  Plaintiffs  hands,  being  the 
proceeds  of  certain  goods  which,  in  the  preceding  year,  Cumberlege  had  purchased  at 
Penang  and  consigned  to  the  Plaintiff.  The  Plaintiff  thereupon  filed  a  bill  of  inter- 
pleader against  the  persons  who  had  issued  the  attachments,  and  also  against  the 
assignees  under  the  second  commission.(l) 

[249]  The  cause  now  came  on  to  be  heard. 

Mr.  Stuart,  for  the  Plaintiff. 

Mr.  Jacob  and  Mr.  Turner,  for  the  assignees  under  the  second  commission,  said 
that  the  127th  section  of  the  Bankrupt  Act  was  intended  to  have  a  retrospective 
operation,  and  to  apply  to  certificates  obtained  prior  to  the  passing  of  the  Act  as  well 
as  afterwards ;  and  that  the  words  "  shall  have  obtained  "  were  used  in  opposition  to 

(1)  The  6  Geo.  4,  c.  16,  s.  127,  is  as  follows  :  "  And  be  it  further  enacted  that  if  any 
person  who  shall  have  been  so  discharged  by  such  certificate  as  aforesaid,  or  who  shall 
have  compounded  with  his  creditors,  or  who  shall  have  been  discharged  by  any 
Insolvent  Act,  shall  be  or  become  bankrupt,  and  have  obtained  or  shall  hereafter 
obtain  such  certificate  as  aforesaid,  unless  bis  estate  shall  produce  (after  all  charges) 
sufficient  to  pay  every  creditor  under  the  commission  fifteen  shillings  in  the  pound, 
such  certificate  shall  only  protect  his  person  from  arrest  and  imprisonment,  but  his 
future  estate  and  effects  (except  his  tools  of  trade  and  necessary  household  furniture 
and  the  wearing  apparel  of  himself,  his  wife  and  children)  shall  vest  in  the  assignees 
under  the  said  commission,  who  shall  be  entitled  to  seize  the  same  in  like  manner  as 
they  might  have  seized  property  of  which  such  bankrupt  was  possessed  at  the  issuing 
of  the  commission." 
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the  words  "shall  hereafter  obtain."  Ex  parte  Lane  (Mont.  12),  Ex  parte  Welsh  {Ihid. 
276),  Elston  v.  Braddick  (2  Crompt.  &  Mees.  435),  Fowler  v.  Coster  (10  Barn.  &  Ores. 
427). 

Mr.  G.  Richards,  Mr.  Torriano  and  Mr.  Maclean,  for  the  other  Defendants,  relied 
on  Carew  v.  Edwards  (4  Barn.  &  Adol.  351),  and  said  that  Exjmrte  Lane  did  not  apply  ; 
as,  in  that  ease,  the  third  commission  issued  in  1828,  which  was  after  the  passing  of 
the  Act;  and  that  in  Elston  v.  Braddick  and  Fowler  v.  Coster  the  bankrupt  obtained 
his  certificate  after  the  passing  of  the  Act. 

The  Vice-Chancellor  [Sir  L.  Shadwell].     There  is  no  difficulty  in  this  case. 

There  is  no  inconsistency  between  the  decisions  in  the  Court  of  Exchequer  and 
the  Court  of  King's  Bench.  In  the  case  in  the  King's  Bench  both  the  bankruptcies 
[250]  happened  before  the  passing  of  the  Act,  and  the  Court  held  that  the  statute  did 
not  apply  :  but,  in  the  case  before  the  Court  of  Exchequer,  one  of  the  bankruptcies 
happened  befoi'e  and  the  other  after  the  passing  of  the  Act ;  and,  in  that  case,  the 
Court  held  that  the  statute  did  apply.  Both  decisions  are  right  and  consistent  with 
each  other. 

In  order  to  make  the  statute  apply,  there  must  have  been  a  bankruptcy  after  the 
passing  of  the  Act.  [His  Honor  here  read  the  127th  sect,  of  the  Act.]  I  admit  that 
there  is  a  surplusage  of  words  in  that  section.  But  it  appears  to  me  that  the  person 
who  drew  the  Act  when  he  used  the  words  "shall  have  obtained"  carried  his  mind 
forward  to  a  certificate  to  be  obtained  under  the  Act  which  he  was  preparing. 

In  the  present  case  there  was  no  bankruptcy  subsequent  to  the  passing  of  the  Act ; 
and  the  consequence  is  that  there  can  be  no  vesting  in  the  assignees. 


[251]    Davenport  v.  Whitmore.    Jan.  23,  1837. 

Practice. 

The  Court  will  not  enlarge  the  time  for  obtaining  the  Master's  report  on  exceptions 
to  an  answer  in  an  injunction  cause,  except  under  special  circumstances,  such  as  the 
illness  of  the  Master  to  whom  the  exceptions  are  referred. 

The  Plaintiflf  had  obtained  the  common  injunction  for  want  of  answer.  The 
answer  was  afterwards  filed  and  the  Plaintiif  excepted  to  it  for  insufficiency,  but  was 
unable  to  obtain  the  order  of  reference  to  the  Master  until  Satui'day  the  21st  instant. 
On  this  day  (Monday  the  23d)  the  four  days  allowed  for  obtaining  the  report  would 
expire,  and  2  o'clock  was  the  earliest  time  that  the  Master  could  fix  for  hearing  the 
exceptions. 

Under  these  circumstances  Sir  W.  Home  and  Mr.  Rogers,  for  the  Plaintiff,  moved 
that  the  time  prescribed  for  obtaining  the  report  might  be  enlarged.  They  cited 
Smith's  Pract.  474. 

Mr.  G.  Richards,  for  the  Defendant.  There  is  no  authority  for  the  application. 
The  rule  is  that  if  the  report  is  not  obtained  within  four  days  the  injunction  goes ;  but 
the  Plaintiff  may  move  to  revive  it  on  the  Master  allowing  the  exceptions. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  think  that  the  Court  may  interfere 
in  special  cases  and  alter  the  usual  course  of  its  practice ;  as,  for  instance,  where  the 
Master  is  prevented  by  illness  from  attending  to  the  duties  of  his  office.  But  I  do 
not  recollect  any  application  like  the  present  being  made  to  the  Court ;  and  I  do  not 
think  that  there  are  any  special  circumstances  in  this  case  which  will  justify  my 
interference.  No  evil  will  arise  from  my  refusing  the  appli-[252]-cation  ;  for,  although 
the  injunction  will  be  dissolved  if  the  report  is  not  obtained  within  the  prescribed 
time,  yet,  if  the  Master  allows  the  exceptions,  the  injunction  may  be  revived  as  a 
matter  of  course.  The  object  of  the  rule  which  is  now  sought  to  be  relaxed  was  to 
prevent  unnecessary  delay  on  the  part  of  Plaintiffs :  and  the  Chancery  Commissioners 
thought  that  it  was  a  wholesome  rule  and  ought  to  remain  unaltered. 

My  opinion  is  that  I  ought  not  to  interpose.  I  do  not  mean  to  say  that  I  might 
not  interfere  in  a  proper  case ;  but  I  do  not  think  that  this  is  such  a  case. 


1 
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Jan.  24.  On  this  day  the  Plaintiff's  counsel  renewed  their  motion,  supported  by 
ail  affidavit  stating  that  Master  Martin  (to  whom  the  reference  had  been  made)  was 
prevented  by  indisposition  from  attending  to  business. 

Mr.  G.  Richards  said  that  the  Plaintiffs  solicitor  had  requested  the  Defendant's 
solicitor  to  consent  to  the  time  being  enlarged,  which  the  latter  declined,  and  at  the 
same  time  informed  the  Plain  tifi's  solicitor  that  Master  Brougham  would  take  the 
reference. 

The  Vice-Ch.a.n'CELLOR  [Sir  L.  Shadwell].  In  extraordinary  cases,  such  as  the 
illness  of  a  Master,  the  Court  must  depart  from  its  ordinary  rules :  and,  under  the 
special  circumstances  of  this  case,  I  think  it  right  to  make  the  order. 

My  order  is  that  the  injunction  be  revived  :  that  the  exceptions  be  referred  to 
Master  Brougham ;  and  that  the  Plaintiff  do  obtain  his  report  within  four  days,  or 
that  the  injunction  be  dissolved. 


[253]     Spackman  r.  TiMBRELL.     Dec.  7,  S,  1836;  Jan.  10,  IS37. 

[See  Pimm  v.  Insall,  1849,  1  Mac.  &  G.  457  ;  41  E.  R.  1341  ;  Kinderley  v.  Jervis, 
1856,  22  Beav.  21  ;  52  E.  R.  1015  (with  note).] 

Assets.     Debtor  and  Creditor.     Purchaser.     Heir.     Devisee.     Executor. 

A.,  who  was  a  trader  at  his  death  and  indebted  by  specialty  and  simple  contract, 
devised  freehold  estates  to  bis  son  in  fee.  The  son,  on  his  marriage,  settled  the 
estates  on  his  wife  and  children,  and  afterwards  died.  Held,  that  the  3  &  4  W.  & 
M.  c.  14,  and  the  47  Geo.  3,  c.  74,  sess.  2,  do  not  charge  the  real  assets  descended  or 
devised,  with  the  ancestor's  debts ;  but  make  the  heir  or  devisee  personally  liable 
to  the  value.of  the  assets ;  and,  therefore,  that  the  son's  widow  and  children  were 
entitled  to  hold  the  estates  discharged  from  the  debts  of  the  father. 

A  testator  bequeathed  leaseholds  to  his  son,  and  appointed  him  and  another  person 
his  executors.  Three  years  after  the  testator's  death,  the  son  settled  the  leaseholds 
on  his  marriage.  Held,  that  as  against  the  son's  wife  and  children,  the  property 
was  not  liable  to  the  testator's  creditors. 

Thomas  Timbrell,  by  his  will,  dated  the  14th  of  February  1820,  gave  certain  free- 
hold and  leasehold  estates  to  his  son  Thomas  Timbrell,  to  hold  the  freehold  estates 
to  him,  his  heirs  and  assigns,  and  the  leaseholds  to  him,  his  executors,  administrators 
and  assigns,  subject  to  the  payment  of  £3000,  within  four  years  after  the  testator's 
decease,  with  interest  to  each  of  the  testator's  three  daughters :  and  he  gave  the 
residue  of  his  real  and  personal  estates  to  his  son  Thomas  Timbrell,  and  Charles 
Spackman,  their  heirs,  executors,  &c.,  in  trust  to  sell  and  get  in  the  same  respectively  : 
and,  after  paying  all  his  debts  and  legacies,  he  gave  the  money  to  be  produced  from 
his  residuary  real  and  personal  estates  unto  all  his  children  equally  ;  and  he  appointed 
his  son  Thomas  Timbrell  and  Charles  Spackman  his  executors. 

The  testator  died  shortly  after  the  date  of  his  will.  At  his  death  he  was  a  trader 
within  the  meaning  of  the  bankrupt  laws,  and  was  indebted  both  by  specialty  and 
simple  contract. 

Thomas  Timbrell,  the  son,  by  his  marriage  settlement  (which  was  dated  in  January 
1823,  and  recited  his  father's  will)  in  consideration  of  the  intended  marriage  and  of  a 
sum  of  money  covenanted  to  be  paid  by  the  father  of  his  intended  wife,  to  the 
trustees  of  the  settlement,  conveyed  the  freehold  estates  devised  to  him  as  before 
mentioned,  together  with  some  other  estates  of  which  he  was  seised  in  fee,  to  trustees, 
for  1000  years,  [254]  in  trust  to  raise  the  three  legacies  of  £3000,  and,  subject 
thereto,  to  the  use  of  himself  and  his  intended  wife  for  their  lives  successively,  with 
remainder  to  their  children  as  tenants  in  common  in  fee  :  and  he  assigned  the  leasehold 
estates  (subject  to  the  charges  thereon),  to  trustees,  upon  trusts  corresponding  with 
the  uses  declared  of   the  freehold  estates :   and  he  covenanted  for  the  title  to  the 
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estates,  as  against  his  own  acts  and  the  acts  of  his  father ;  and,  in  the  covenant  against 
incumbrances,  his  father's  debts  were  included. 

The  bill,  which  was  filed  in  June  1830,  prayed  that  the  trusts  of  the  will  might 
be  carried  into  execution,  and  that  the  testator's  real  and  personal  estates  might  be 
applied  in  payment  of  his  debts  and  legacies. 

Thomas  Timbrell,  the  son,  became  a  bankrupt  and  died  pending  the  suit.  A 
decree  was  afterwards  made  by  which  the  testator's  estates  were  directed  to  be  sold 
for  payment  of  his  debts.  The  widow  and  children  of  T.  Timbrell,  the  son,  presented 
a  petition  of  appeal  from  that  decree,  in  which  they  submitted  that  inasmuch  as  the 
estates  specifically  devised  to  T.  Timbrell,  the  son,  were  comprised  in  the  settlement 
which  was  made  previously  to  and  in  consideration  of  his  marriage,  and  under  which 
they  were  purchasers  for  a  good  and  valuable  consideration,  they  were  entitled  to 
those  estates  in  preference  to  such  of  the  testator's  creditors  as  had  not  a  specific 
charge  thereon  prior  to  the  settlement. 

Mr.  Wigram  and  Mr.  Morley,  for  the  Petitioners.  The  question  in  this  cause 
arises  under  the  following  circumstances  : — Thomas  Timbrell,  the  father,  devised  certain 
of  his  estates  to  bis  son  in  fee :  the  father  was  a  trader  at  the  time  of  his  death,  and, 
of  course,  the  estates  would  be  subject  to  his  debts :  but,  three  years  [255]  after  the 
father's  death,  the  son,  on  his  marriage,  settled  the  estates  on  his  wife  and  children  : 
and  the  question  is  whether  the  estates  remain  subject  to  the  father's  debts,  or  whether 
the  parties  entitled  under  the  settlement  take  the  estates  discharged  from  the  debts. 
This  question  depends  upon  the  3  &  4  W.  &  M.  c.  14,  and  47  Geo.  3,  sess.  2,  c.  74.  The 
former  of  those  Acts  does  not  give  the  creditor  any  specific  lien  on  the  estates  of  his 
debtor,  but  only  makes  the  heir  or  devisee  personally  liable,  to  the  amount  of  the 
assets  descended  or  devised.  It  does  not  enable  the  creditor  to  pursue  the  land  in 
the  hands  of  an  alienee.  The  47th  Geo.  3  enacts  that  where  a  trader  dies  seised  of 
estates  which  he  shall  not  have  charged  with  his  debts,  those  estates  shall  be  assets, 
to  be  administered  in  Courts  of  Equity,  for  payment  of  his  debts  as  well  on  simple 
contract  as  on  specialty,  and  his  heir  or  devisee  shall  be  liable  to  all  the  same  suits 
in  equity,  at  the  suit  of  any  of  his  creditors,  whether  by  simple  contract  or  by  specialty, 
as  they  were,  before  the  passing  of  the  Act,  liable  to  at  the  suit  of  creditors  by 
specialty.  This  Act,  therefore,  leaves  the  case  of  simple  contract  creditors  just  the 
same  as  that  of  specialty  cieditors  was  before.  At  law  the  right  is  against  the  person 
of  the  heir  or  devisee ;  and  so  it  is  in  equity.  In  equity,  as  at  law,  the  land  is  safe  in 
the  hands  of  the  alienee,  unless  a  case  of  fraud  is  made  out,  and  then  the  creditor 
may  pursue  the  land  in  the  hands  of  the  alienee.  The  fraud,  however,  must  not  be 
a  fraud  on  the  part  of  the  alienor  only,  but  must  be  concocted  between  the  alienor 
and  the  alienee  :  and,  unless  such  a  case  of  fraud  is  made  out,  the  right  of  the  alienee 
is  the  same  in  equity  as  at  law.  In  this  case,  three  years  after  the  death  of  the 
father,  and  when  no  suit  was  depending,  a  settlement  was  made  by  the  heir  on  his 
marriage :  and,  if  that  settlement  is  liable  to  be  defeated  by  creditors,  no  [256]  heir 
of  a  trader  can  make  a  settlement  of  his  property.  The  parties  who  take  under  a 
marriage  settlement  are  purchasers  for  a  valuable,  not  a  good  consideration  merely ; 
and  all  the  consequences  of  their  being  such  purchasers  have  always  been  followed  up. 
Under  the  13th  Eliz.  c.  5,  and  27th  Eliz.  c.  4,  and  also  under  the  bankrupt  laws,  the 
consideration  of  marriage  has  been  always  held  to  be  as  good  as  a  sale  for  value. 
Besides,  in  this  case,  there  is  not  only  the  consideration  of  marriage,  but  there  is  also 
an  actual  valuable  consideration  moving  from  the  father  of  the  lady. 

George  v.  Milhanke  (9  Ves.  190),  Mathews  v.  Jones  (2  Anst.  506),  Kinaston  v.  Clark 
(2  Atk.  204),  Broivn  v.  Carter  (5  Ves.  862),  Kirk  v.  Clark  (Prec.  Gh.  275),  Partridge  v. 
Gopp  (Amb.  596). 

Sir  W.  Home  and  Mr.  G.  Richards,  for  the  creditors  of  the  testator.  The  question 
is  whether  the  alienee  is  to  be  in  a  better  situation  than  the  person  from  whom  he 
took  the  land.  Where  a  person  purchases  from  the  heir  or  devisee,  for  valuable 
consideration  and  without  notice  of  the  charges  on  the  land,  he  is  protected  by  3  & 
4r  W.  &  M.  c.  14:  but  a  purchaser  with  notice  of  the  charges  on  the  property 
stands  in  the  same  situation  as  the  party  from  whom  he  purchases.  Where  no  money 
passes,  it  is  impossible  for  the  purchaser  to  suppose  that  the  estate  is  parted  with  for 
the  purpose  of  paying  debts.     In  Mathews  v.  Jones,  it  is  assumed  by  the  counsel  that 
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the  parties  claiming  under  the  settlement  had  no  notice  of  the  debts.  The  principle 
i>  clearly  pointed  out  in  fJ^aihins  v.  Cheek  (2  Sim.  &  Stu.  205).  There  Sir  John  Leach, 
\'.-C.,  says:  "But,  if  the  nature  of  the  transaction  aifords  [257]  intrinsic  e\-idence 
that  the  "executor,  in  the  mortgage  or  sale,  is  not  acting  in  the  execution  of  his  duty, 
but  is  committing  a  breach  of  trust,  as  where  the  consideration  of  the  mortgage  or 
sale  is  a  personal  debt  due  from  the  executor  to  the  mortgagee  or  purchaser,  there 
such  mortgagee  or  purchaser,  being  a  party  to  the  breach  of  trust,  does  not  hold  the 
property  discharged  from  the  trusts,  but  equally  subject  to  the  payment  of  debts  and 
legacies  as  it  would  have  been  in  the  hands  of  the  executor.  The  same  principle  is 
applicable  to  real  estate."  Here  the  settlement  recites  the  will  and  the  devise  for 
payment  of  debts :  and  Thomas  Timbrell  covenants  that  the  lands  shall  be  held  and 
enjoved  free  from  his  father's  debts :  therefore,  the  debts  must  be  presumed  to  be 
unpaid  until  the  contrary  is  proved.  There  is  no  pecuniary  consideration  moving  to 
Thomas  Timbrell,  from  the  parties  claiming  under  the  settlement,  by  which  the  debts 
couki  be  paid.     Green  v.  Lowe.t  (3  Bro.  C.  C.  217). 

Mr.  Knight,  Mr.  Jacob,  Mr.  Wilbraham,  Mr.  Simons,  Mr.  Stinton,  Mr.  Willcock, 
Mr.  Keynolds  and  Mr.  Saunders  appeared  for  other  parties. 

Mr.Wigram,  in  reply.  Before  the  3  &  4  \V.  &  M.  c.  14  was  passed,  if  the  heir 
aliened  the  land  before  action  brought,  he  could  not  be  made  answerable  to  the 
creditor  for  the  value  of  it :  he  could  plead  neiu  per  descent  at  the  time  of  the  writ 
brought.  That  was  remedied  by  the  5th  sect,  of  the  Act,  which  enacts  that  where 
the  heir  shall  be  liable  to  pay  the  debt  of  his  ancestor  in  regard  of  any  lands  descending 
to  him,  and  shall  sell,  aliene  or  make  over  the  same  before  any  action  brought  or 
process  sued  out  against  him,  he  shall  be  answerable  for  such  debt  to  [258]  the  value 
of  the  land  so  by  him  sold,  aliened  or  made  over.  The  statute  therefore  made  the 
heir  liable,  although  he  aliened ;  but  it  gave  no  remedy  against  the  land.  It  does 
not  follow  the  land  in  the  hands  of  the  alienee,  but  it  makes  the  heir  liable  for  the 
value.  It  must  be  observed,  too,  that  in  that  section  of  the  Act  the  words  used  are 
"aliene  and  make  over"'  as  well  as  "sell."  The  47th  Geo.  3  merely  gives  to  simple 
contract  creditors  the  same  remedy  as  specialty  creditors  had  under  the  statute  of 
AVill.  iV  Mary.  It  gives  no  new  remedy  against  the  heir :  it  does  not  fetter  him 
either  in  the  enjoyment  or  in  the  disposition  of  his  property. 

There  is  nothing  particularly  pointed  in  the  covenants  for  title  contained  in  the 
settlement.  Those  covenants  are  in  the  usual  form.  The  word  "  debts  "  is  inserted 
in  every  covenant  against  incumbrances. 

Jan.  10,  1837.  The  Vice-Chancellor  [Sir  L.  Shadwell].  Thomas  Timbrell,  the 
father,  was  a  debtor  by  covenant,  and  was  also  a  trader  at  the  time  of  his  death  ;  and, 
by  his  will,  he  devised  to  his  eldest  son,  in  fee,  certain  freehold  tenements.  After 
the  testator's  death,  the  son,  on  his  marriage,  settled  those  tenements,  together  with 
others,  on  his  wife  and  children  :  and  the  question  is  whether,  in  a  suit  to  administer 
the  real  and  personal  assets  of  the  testator,  the  tenements  devised  can,  as  against  the 
wife  and  children  of  the  son,  be  sold  to  satisfy  the  debt  of  the  father. 

I  am  clearly  of  opitiion  they  cannot.  The  law  is  correctly  laid  down  by  Lord 
C.  B.  Macdonald  in  giving  the  judgment  of  the  Court  in  Mathews  v.  Jones  (2  Anstr. 
515).  [259]  His  Lordship  says  :  "  It  has,  indeed,  been  attempted  to  raise  another 
question  upon  the  construction  of  the  statute  of  William  and  Mary,  to  shew  that,  as 
against  creditors,  a  devise  is  wholly  void,  and,  therefore,  different  from  the  case  of 
lands  descended.  It  is  clear  that"  no  such  distinction  exists.  Before  that  statute 
the  only  remedy  of  a  creditor  was  against  the  heir,  to  the  amount  of  the  assets 
descended  :  a  devise  effectually  defeated  his  claim.  The  statute,  therefore,  extends 
the  remedy  against  the  devisee  :  but  in  this  case,  as  well  as  in  that  of  the  heir,  it  is 
clearly  the  intent  that  the  land  should  not  be  charged  in  the  hands  of  a  purchaser : 
and,  accordingly,  in  both  cases,  the  heir  or  devisee  continue  personally  answerable 
for  the  debt  after  they  have  parted  with  the  estate,  in  respect  of  which  they  became 
chargeable."  The  common  law  and  the  statutes  3  &  4  W.  &  M.  c.  14,  and  47th  Geo. 
3,  sess.  2,  c.  74,  do  not  charge  the  real  assets  descended  or  devised  with  the  debts  of 
the  ancestor,  but  make  the  heir  or  devisee  liable,  personally,  to  answer  for  the  value 
of  the  assets. 
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In  Buckley  v.  Nightingale  (1  Str.  665)  it  was  held  that  if  the  heir  who  had  taken 
assets  by  descent  pleads  in  an  action  of  debt  by  a  specialty  creditor  of  his  ancestor 
that  he  has  paid  specialty  debts  to  the  value  of  the  assets  descended,  the  plea  is  good 
on  demurrer :  and  the  decision  in  Hffrn  v.  Horn  (2  Sim.  &  Stu.  448)  must  have  pro- 
ceeded on  that  ground. 

It  is  clearly  settled  that  a  charge  for  payment  of  debts  takes  the  case  out  of  the 
statute  of  3  &  4  W.  &  M.,  and  makes  equitable  assets.  Bailey  v.  Ekins  (7  Ves.  319), 
Shi'phanl  v.  Lutwidge  (8  Ves.  26).  And  it  is  impossible  to  say  that  a  con-[260]-veyance 
in  consideration  of  marriage,  for  the  benefit  of  the  wife  and  children  of  the  settlor, 
does  not  make  them  purchasers  for  valuable  consideration  of  all  the  interest  conveyed 
to  them.  But,  by  the  conveyance,  the  heir  becomes  personally  liable  to  the  creditors 
of  his  ancestor  for  the  value  of  the  assets  which  he  has  conveyed. 

Feb.  11,  1837.  It  having  been  arranged  that  the  question,  whether  the  leasehold 
etates  were  liable  to  the  demands  of  the  creditors,  should  not  be  discussed  until  the 
Court  had  decided  as  to  the  freeholds,  that  question  now  came  on  to  be  argued. 

In  the  settlement  the  leasehold  part  of  the  estates  was  described  as  a  close  or 
paddock  of  pasture  ground,  containing  six  score  luggs,  and  lately  thrown  into  and 
then  forming  part  of  one  of  the  freehold  closes,  and  which  close  or  paddock  was,  by 
the  will  of  Thomas  Timbrell,  the  father,  bequeathed  to  Thomas  Timbrell,  the  son. 

Mr.  Wigram  and  Mr.  Morley  referred  to  Macleod  v.  Dnmiiwnd  (17  Ves.  152),  and 
Nugent  v.  Gifford  (1  Atk.  462),  and  said  that  although  a  person  dealing  with  the 
executor  and  specific  legatee  might  be  liable  to  the  demands  of  creditors,  if  they 
prosecuted  their  claim  in  due  time,  yet  in  this  case,  as  the  creditors  did  not  file  their 
bill  until  seven  years  after  the  execution  of  the  settlement,  they  were  barred  of  all 
I'emedy  by  their  own  lacJies :  that  the  circumstance  of  three  years  having  elapsed 
between  the  death  of  the  testator  and  the  execution  of  the  settlement,  during  which 
time  the  son  was  suffered  to  deal  with  the  property  as  he  [261]  thought  fit,  was 
sufiicient  to  make  every  one  consider  him,  not  as  executor,  but  as  specific  legatee : 
that  the  leasehold  part  of  the  premises  was  laid  into  one  of  the  freehold  fields  ;  and 
that  the  marriage  consideration  protected  it  equally  with  the  freeholds,  unless  fraud 
and  collusion  could  be  shewn. 

Sir  William  Home  and  Mr.  G.  Richards  said  that  C.  Spackman  was  an  executor 
of  the  will,  as  well  as  T.  Timbrell ;  but  he  was  not  a  party  to  the  settlement,  nor  did 
it  appear  that  he  had  ever  assented  to  the  bequest  of  the  leaseholds  :  that  Macleod  v. 
Dnunmond  proved  merely  that  an  executor  had  power  to  dispose  of  his  testator's 
personal  estate,  and  that  the  purchaser  would  hold  it  against  the  creditors,  unless 
fraud  or  collusion  were  shewn  ;  that  the  reason  was  that  an  executor  might  be  under 
the  necessity  of  selling  the  property  for  the  purpose  of  paying  his  testator's  debts  ; 
but  in  this  case  the  presumption  that  the  leaseholds  were  disposed  of  for  that 
purpose  could  not  arise,  as  no  money  was  paid. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  settlement  begins  with  reciting 
that  Thomas  Timbrell,  the  son,  was  seised  of  the  manor  and  other  hereditaments 
thereinafter  granted  and  released,  for  an  estate  in  fee-simple  in  possession  ;  and  then, 
when  you  come  to  the  operative  part,  it  says :  "  All  that  close  or  paddock  forming 
part  of  the  said  freehold  close  hereinbefore  granted  and  released,  called  Adcroft ;  and 
which  close  or  paddock,  with  its  appurtenances,  was,  by  the  said  will  of  the  said 
testator,  Thomas  Timbrell,  bequeathed  by  him  to  the  said  Thomas  Timbrell,  the  son  :  " 
so  that  the  description  of  the  property  in  the  settlement  indicates  that  the  son  was  in 
possession  of  the  freehold  [262]  and  the  leasehold,  in  one  and  the  same  character,  that 
is,  as  owner.  I  must,  therefore,  conclude  that  there  was  an  assent  to  the  bequest  of 
the  leaseholds. 

Then,  three  years  after  the  death  of  the  father,  the  son  makes  a  settlement,  both 
of  the  leaseholds  and  of  the  freeholds,  for  valuable  consideration  ;  and,  there  being 
nothing  to  impeach  the  fairness  of  the  transaction,  it  seems  to  me  that  this  case  falls 
within  the  principle  of  those  cases  which  are  so  ably  commented  upon  by  Lord  Eldon, 
C,  in  Macleod  v.  Drummmd. 
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[262]     Davies  v.  Clough.     Nav.  29,  30,  1836  ;  Jan.  10,  1837. 

[S.  C.  6  L.  J.  Ch.  (N.  S.)  113 ;  1  Jur.  5.     See  In  re  John  Holmes,  1877,  25  W.  R.  604.] 

Solicitor  and  Client.     Injunction. 

A.,  a  solicitor,  had  been  employed  by  B.  to  negotiate  and  conclude  an  agreement  on 
her  behalf.  Disputes  then  arose  between  them  as  to  A.'s  bills  of  costs,  which  B. 
procured  to  be  taxed  and  reduced.  A  suit  was  subsequently  commenced  by  C. 
against  B.,  the  object  of  which  was  to  set  aside  the  agreement,  and  in  which  A.  and 
D.,  who  had  lately  become  his  partner,  were  solicitors  for  C.  The  Court  restrained 
A.  &  D.  from  acting  as  the  solicitors  of  C.  in  the  suit,  and  restrained  A.  from  com- 
municating to  C.  any  information  relating  to  the  agreement  that  had  come  to  his 
knowledge,  confidentially,  as  the  solicitor  of  B. 

In  180S  a  family  arrangement  was  made  between  Roger  Clough  and  R.  Butler 
Clough,  his  son,  under  which  R.  B.  Clough  became  entitled  to  an  annuity  of  £.500  a 
year,  charged  upon  an  estate  to  which  he  was  entitled  in  remainder  expectant  on  his 
father's  death  :  and  R.  B.  Clough  was  empowered  to  charge  the  estate,  on  his 
marriage,  with  a  jointure  of  £350  a  year.  In  the  same  year  R.  B.  Clough  married 
the  Defendant,  Amelia  Maria  Clough,  having  previously  exercised  his  power  of 
j'linturing  in  her  favour. 

[263]  In  1817  R.  Clough,  who  was  a  partner  in  a  bank,  became  bankrupt.  His 
assignees  having  agreed  to  sell  a  portion  of  the  estate,  claims  were  made  by  R.  B. 
Clough,  in  respect  of  his  annuity,  and  by  his  widow,  in  respect  of  her  jointure.  The 
assignees  were  afterwards  allowed  to  complete  the  sale,  on  relinquishing  their  claim 
to  the  remainder  of  the  estate;  but  in  1830,  and  before  the  claims  of  R.  B.  Clough 
and  his  wife  were  finally  settled,  the  former  died,  having  appointed  his  wife  his 
executrix. 

On  R.  B.  Clough 's  death  the  portion  of  the  estate  remaining  unsold  descended  to 
his  only  child  Amelia,  the  wife  of  the  Defendant  Walter  Powell  Jones.  On  the  9th 
of  August  1831  an  agreement  was  made  between  Mrs.  Clough,  Mr.  and  Mrs.  Powell 
Jones  and  the  assignees  of  R.  Clough,  which  was  afterwards  varied  by  an  agreement 
of  the  7th  of  October  1832.  The  etfect  of  the  agreement  so  varied  was  that  Walter 
Powell  Jones  should  pay  £3160  to  Mrs.  Clough,  and  that  she  should  relinquish  her 
jointure,  and  the  arrears  of  her  late  husband's  annuity,  amounting  to  £6750. 

H.  Jones,  who  had  acted  as  the  solicitor  of  the  Clough  family  from  the  year  1815, 
was  employed  by  Mrs.  Clough  as  her  solicitor  in  negotiating  and  concluding  the 
before-mentioned  agreement.  In  December  1832  he  received  from  Mrs.  Clough  £350, 
being  the  amount  of  certain  costs  which  he  alleged  to  be  due  to  him  from  her  late 
husband.  Shortly  afterwards  he  made  a  further  demand  upon  her  of  the  like  nature, 
and,  on  her  resisting  it,  he  brought  an  action  against  her  in  the  Court  of  King's  Bench. 
Mrs.  Clough  then  obtained  an  order  for  taxing  his  bills  of  costs.  The  Master  found 
that  H.  Jones  had  been  overpaid,  and  [264]  ordered  him  to  refund  part  of  the  £350, 
and  pay  the  costs  of  taxation.  H.  Jones  then  obtained  an  order  to  review  the  taxa- 
tion. The  Master,  however,  came  to  the  same  conclusion  as  before,  and  ordered  H. 
Jones  to  pay  the  costs  erf  the  retaxation. 

In  1834  H.  Jones  filed  a  creditor's  bill  against  Mrs.  Clough,  as  the  personal 
representative  of  her  late  husband.  In  May  1835  the  bill  was  dismissed  for  want  of 
prosecution. 

In  August  1835  the  bill  in  this  cause  (which  also  was  a  creditor's  bill)  was  filed 
against  Mrs.  Clough  and  Mr.  and  Mrs.  Powell  Jones :  alleging  that  the  assets  of  R. 
B.  Clough  consisted,  amongst  other  things,  of  the  arrears  of  his  annuity,  amounting 
to  £6750.  Mrs.  Clough  put  in  her  answer,  in  which  she  denied  that  she  had  received 
anything  in  respect  of  the  annuity.  In  April  1836  the  bill  was  amended,  and  a 
detailed  statement  of  the  transactions  before  mentioned  was  introduced  into  it.  The 
amended  bill  insisted  that  the  £3160  was  paid  to  Mrs.  Clough,  in  part  satisfaction  of 
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the  arrears  of  her  late  husband's  annuity,  and  prayed  that  that  sum  might  be  declared 
to  belong  to  his  estate. 

H.  Jones  and  one  Fay,  who  had  been  his  clerk  but  was  now  his  partner,  were  the 
solicitors  for  the  Plaintiffs  in  this  suit ;  and  a  motion,  supported  by  affidavits,  was 
now  made,  on  behalf  of  Mrs.  Clough,  that  the  Plaintiffs  might  be  restrained  from 
employing  Messrs.  Jones  &  Fay  as  their  solicitors  in  this  suit,  or  as  their  attornies 
and  solicitors  in  any  other  suit  in  equity  or  action  at  law,  commenced  or  to  be 
commenced  by  the  Plaintiffs,  against  Mrs.  Clough  as  executrix  of  R.  Butler 
Clough,  in  respect  of  any  property  alleged  to  be  [265]  part  of  his  estate,  the  title  to 
which  was  attempted  to  be  established  upon  the  construction  of  any  agreement  or 
other  transaction  which  came  to  the  knowledge  of  Jones  &  Fay,  as  attornies  and 
solicitors  to  R.  B.  Clough,  or  of  Mrs.  Clough  since  his  decease,'  or  which  came  to  the 
knowledge  of  Fay  as  clerk  to  Jones,  during  the  time  that  Jones  was  concerned  for 
R.  B.  Clough  or  Mrs.  Clough,  as  such  attorney  or  solicitor ;  and  also  to  restrain  them 
from  acting  as  solicitors  and  attornies  for  the  Plaintiffs  in  any  such  suits  or  actions, 
and  from  communicating  to  them,  their  ^counsel.  Clerks  in  Court,  solicitors,  attornies 
or  agents,  any  information  relating  to  the  matters  in  dispute  in  such  suits  or  actions 
which  had  come  to  the  knowledge  of  Jones  &  Fay  as  such  solicitors  and  attornies  as 
aforesaid,  or  which  had  come  to  the  knowledge  of  Fay  as  clerk  to  Jones  while  concerned 
for  R.  B.  Clough  or  Mrs.  Clough  as  such  attorney  or  solicitor. 

Mr.  Knight  and  Mr.  Shadwell,  in  support  of  the  motion,  said  that  the  bill  contained 
matter  relating  to  family  arrangements  which  had  come  to  the  knowledge  of  H. 
Jones  whilst  he  was  acting  as  the  solicitor  of  Mrs.  Clough  ;  that,  in  disclosing  to  the 
Plaintiffs  what  had  so  come  to  his  knowledge,  he  had  committed  a  gross  breach  of 
professional  confidence  ;  that  he  had  instigated  the  Plaintiffs  to  institute  the  suit,  in 
order  to  be  revenged  upon  Mrs.  Clough  for  having  taxed  his  bills  ;  and  that  he  had 
agreed  to  indemnify  the  Plaintiffs  from  the  costs  of  the  suit,  so  that  it  was,  in  fact, 
his  suit.  Chnlmondcley  v.  Clinton  (19  Ves.  261),  Beer  v.  JFaril  (Jac.  77),  Bohinson  v. 
Mulldi  (4  Price,  353).' 

[266]  Mr.  Jacob  and  Mr.  Koe,  for  the  Plaintiffs,  said  that  the  motion  was  founded 
on  the  erroneous  assumption  that  Mr.  Jones  was  under  an  obligation  of  secrecy,  not 
only  as  the  solicitor  of  Mrs.  Clough,  but  also  as  the  solicitor  of  her  late  husband  ;  but 
that  it  had  never  yet  been  decided  that  the  right  to  enforce  secrecy  would  pass  from 
a  deceased  client  to  his  personal  representative  ;  that  the  matters  as  to  which  secrec}^ 
was  now  sought  to  be  imposed  had  been  disclosed  in  the  course  of  the  proceedings 
in  the  bankruptcy  of  Roger  Clough  and  in  the  taxation  of  Jones's  bills  of  costs,  or, 
in  other  words,  they  had  been  made  known  to  the  whole  world.  Johnson  v.  Marriott 
(2  Crompt.  &  Mees.  183),  Giissdl  v.  Feto  (9  Bing.  1),  Bricheno  v.  Thorp  (Jac.  300). 

Mr.  Temple  and  Mr.  6.  Richards,  for  H.  Jones. 

Mr.  B.  Anderdon,  for  Mr.  Fay,  said  that  Fay  was  clerk  to  Mr.  Jones  until  1829  ; 
that  he  then  left  Jones  and  did  not  return  until  1834,  when  he  was  taken  into  partner- 
ship; that  all  the  transactions  to  which  the  suit  related  took  place  prior  to  1834,  and 
he  had  never  been  consulted  either  by  Mrs.  Clough  or  by  R.  B.  Clough,  and  conse- 
quently that  the  injunction  ought  not  to  be  extended  to  him. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  It  appears,  from  the  affidavits  filed  by 
Mrs.  Clough,  that  Mr.  H.  Jones  was  confidentially  employed  by  her  in  the  negotiation 
of  the  agreement  by  virtue  of  which  the  £3160  was  paid  to  her.  It  is  true  that  the 
notice  of  motion  goes  to  restrain  him  from  making  any  com-[267]-munication  of 
matters  which  he  learnt  as  solicitor  of  R.  B.  Clough  ;  but  it  is  not  at  all  necessary  to 
consider  whether  I  ought  to  interfere  as  to  anything  that  Jones  did  or  learnt  as  "the 
solicitor  of  R.  B.  Clough.  The  question  to  be  considered  is  whether  he  ought  to  be 
permitted  to  act  as  the  solicitor  of  the  Plaintiffs  in  this  suit,  the  object  of  which  is  to 
set  aside  that  very  transaction  which  was  brought  to  maturity  by  himself,  when 
he  was  acting  as  the  solicitor  of  Mrs.  Clough. 

I  have  not  been  able  to  find  any  authority  exactly  in  point,  and  must,  therefore, 
proceed  upon  some  general  principle.  The  cases,  however,  appear  to  afford  this 
general  principle,  namely,  that  all  Courts  may  exercise  an  authority  over  their  own 
officers  as  to  the  propriety  of  their  behaviour ;  for  applications  have  been  repeatedly 
made  to  restrain  solicitors  who  had  acted  on  one  side  from  acting  on  the  other,  and 
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those  applications  have  failed  or  succeeded  upon  their  own  particular  grounds,  but 
never  because  the  Court  had  no  jurisdiction. 

The  question  therefore  is  whether  the  circumstances  of  this  case  furnish  a  ground 
fir  interference.  For  my  own  part,  I  cannot  consider  anything  to  be  a  greater  breach 
I  professional  duty  than  for  a  solicitor,  first  of  all,  as  the  solicitor  of  one  party,  to 
irry  on  a  negotiation  for  the  benefit  of  that  party  and  have  it  completed,  and,  after- 
wards, to  act  as  the  solicitor  for  other  parties  in  order,  by  his  own  personal  knowledge 
vi  the  transaction,  to  destroy  that  which  he  had  done  for  his  former  client ;  and  that, 
not  because  he  was  discharged  by  his  former  client,  but  because  he  made  an  exorbitant 
demand  which  was  resisted  and  ultimately  defeated  ;  so  that  he  virtually  discharged 
himself.  Such  conduct  appears  to  [268]  me  to  be  such  a  flagi-ant  breach  of  that  dutj^ 
which  a  solicitor  owes  to  his  client  that  the  Court  is  bound  to  interfere. 

There  is  another  circumstance  in  this  case  which  ought  to  be  observed  upon.  The 
bill  is  filed  by  two  persons  named  Davies,  who  have  put  forth  a  statement  of  their 
rii^ht  to  retain  Mr.  Jones ;  and,  upon  an  insinuation  being  made  by  the  Defendant 
that  Mr.  Jones  had  not  been  retained  by  the  Plaintiffs,  an  affidavit  was  made  containing 
a  statement  of  the  most  comprehensive  retainer  in  writing  by  a  client  of  a  solicitor 
that  I  have  ever  seen.  It  furnishes  the  solicitor  with  every  species  of  right  to  wage 
war  with  all  mankind  on  behalf  of  his  client.  But,  notwithstanding,  I  am  satisKed 
that  the  observation  made  by  Mr.  Knight  is  perfectly  correct,  namely,  that  though, 
in  point  of  form,  the  Plaintiff's  may  have  retained  Jones,  yet,  in  point  of  substance, 
he  has  retained  them.  They,  no  doubt,  are  his  creatures  for  the  purposes  of  this  suit, 
which,  as  I  understand  the  affidavits,  is  nothing  more  than  a  malevolent  effusion  of 
spite,  because  Mrs.  Clough  not  only  required  Mr.  Jones's  bills  to  be  taxed,  but 
succeeded  in  having  them  very  much  reduced  on  the  taxation. 

Nothing,  however,  appears  in  this  case  to  affect  the  character  of  Mr.  Fay  ;  because 
he  left  theoffice  of  Mr.  Jones  (where  he  was  clerk)  in  1829,  and  came  to  London,  and 
did  not  return  and  enter  into  partnership  until  a  late  period.  But  it  is  to  be  observed 
that  if  two  solicitors  are  in  partnership,  and  are  carrying  on  a  suit  as  partners,  if  it 
is  right  to  restrain  one  of  them,  the  other,  of  necessity,  cannot  carry  it  on  ;  because 
the  act  of  one  partner  is  in  law  the  act  of  both.  Therefore,  [269]  if  it  is  right 
to  restrain  Jones,  it  follows,  as  a  necessary  consequence,  that  Fay  must  be  restrained 
also. 

Then  it  was  said  that  no  further  information  remained  to  be  disclosed,  as  the 
affidavits  in  the  King's  Bench  had  detailed  the  whole  transaction.  In  my  opinion, 
however,  this  is  an  erroneous  view  of  the  case  ;  for,  though  those  affidavits  did 
disclose  a  good  deal  of  the  case,  they  did  not  disclose  the  whole  of  it. 

It  seems  to  me,  therefore,  that  I  have  a  sufficient  case  before  me  to  make  it  my 
duty  to  direct  that  the  Plaintiffs  should  be  restrained  from  employing  Mr.  II.  Jones 
and  Mr.  Fay  as  their  solicitors  in  thf  present  suit ;  and  I  think  it  ought  to  be  part  of 
the  order  that  Jones  should  be  restrained  from  communicating  to  the  Plaintiffs  or 
either  of  them  any  information  relating  to  the  agreements  of  1831  and  1832  which 
came  to  his  knowledge,  confidentially,  as  the  solicitor  of  Mrs.  Clough. 

I  also  think  it  right  to  direct  that  the  Plaintiffs  shall  pay  the  costs  of  the  motion  ; 
because,  although  it  may  be  true  that  they  themselves  know  very  little  about  the 
matter,  yet  they  must  be  taken  to  know  the  circumstances  of  their  own  cause  ;  and 
if,  as  there  is  great  reason  to  believe,  they  are  the  mere  puppets  of  Mr.  Jones,  and 
are  indemnified  by  him  against  the  consequences  of  this  suit,  those  costs  will  fall  upon 
the  party  who  ought  to  pay  them.(l) 

(1)  Affirmed  by  the  Lord  Chancellor  in  Feb.  1837. 
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[270]    SiMES  «).  DxjFF.    /m7i«  13,  1838. 
Practice.     Injunction. 

The  Plaintiff  obtained  the  common  injunction  on  the  Master  reporting  the  answer 
insufficient.  He  then  obtained  an  order  to  amend  without  prejudice  to  the 
injunction,  and  for  Defendant  to  answer  the  amendments  and  exceptions  at  the 
same  time.  Afterwards  he  obtained  an  order  to  extend  the  injunction  to  stay 
trial.  Held,  that  that  order  was  regular,  although  the  Plaintiff  had  amended  his 
bill  after  obtaining  the  common  injunction. 

On  the  9th  of  May  the  Plaintiff  obtained  the  common  injunction,  the  Master 
having  reported  the  answer  insufficient.  On  the  12th  of  May  the  Plaintiff  obtained 
an  order  to  amend  without  prejudice  to  the  injunction,  and  that  the  Defendants 
might  answer  the  amendments  and  exceptions  at  the  same  time.  On  the  30th  the 
bill  was  amended.  On  the  8th  of  June  the  Plaintiff  obtained,  on  the  usual  affidavit, 
an  order  to  extend  the  injunction  to  stay  trial. 

Mr.  Jacob  and  Mr.  Younge,  for  the  Defendants,  now  moved  to  discharge  the  last- 
mentioned  order.  They  said  that,  as  the  Plaintiff  had  amended  his  bill  after  the 
injunction  was  obtained,  he  was  not  entitled  to  extend  it  to  stay  trial.  Brown  v. 
Eeina  (3  Youn.  &  Jerv.  389),  Mellor  v.  Cresswell  (2  Myl.  &  Keen,  616). 

Mr.  Knight  Bruce  and  Mr.  Tripp,  for  the  Plaintiff,  said  that  the  order  to  extend 
the  common  injunction  was  purely  of  course ;  and  they  referred  to  Martin  v.  Mortlock 
(before  Lord  Eldon,  13th  July  1815  ;  1  Newl.  Pract.  3d  edit.  3.56  ;  Reg.  Lib.  B.  fol. 
1584),  and  said  that  that  case  was  not  cited  before  the  Lord  Chief  Baron  and  the 
Master  of  the  Rolls  when  they  made  the  orders  in  Brmvn  v.  Beina  and  Mellor  v. 
Cresswell ;  that  Mr.  Newland's  statement  of  the  case  appeared  to  be  quite  correct ;  that 
there  the  order  for  the  common  injunction  was  obtained  on  the  [271]  22d  of  June- 
1815  ;  the  order  referring  the  answer  for  insufficiency  on  the  3d  July  ;  the  order  to- 
amend  and  for  the  Defendant  to  answer  the  amendments  and  exceptions  at  the  same 
time  on  the  10th  of  that  month  ;  and  the  order  to  extend  the  injunction  on  the  13th. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  If  this  passage  from  Mr.  Newland's- 
work,  and  the  order  which  has  been  pi-oduced  from  Reg.  Lib.,  had  been  cited  to  th& 
Master  of  the  Rolls  when  he  made  the  order  in  Mellor  v.  Cresswell,  instead  of  the  casfr 
in  the  Exchequer  (the  practice  of  which  Court  does  not  bind  this  Court),  my 
opinion  is  that  His  Honor  would  have  made  an  order  contrary  to  that  which  he  did 
make. 

The  order  now  sought  to  be  discharged  is  consistent  with  the  established  practice 
of  the  Court :  and  I  do  not  find  that  there  was  any  proposal  made  by  the  Chancery 
Commissioners  to  alter  the  practice  in  this  respect. 

My  opinion  is  that  the  order  is  right,  and  that  this  motion  ought  to  be  refused 
with  costs. 


[272]    Sampson  v.  Smith.    June  15,  1838. 

[See  London  Association  of  Shipowners  and  Brokers  v.  London  and  India 
Joint  Docks  Committee  [1892],  3  Ch.  271.] 

Nuisance.     Attorney-General.     Parties. 

Where  an  individual  sustains  special  damage  from  a  nuisance,  he  may  file  a  bill  to 
restrain  it  without  making  the  Attorney-General  a  party. 

The  bill  stated  that  the  Plaintiff  was  in  the  occupation  of  the  dwelling-house, 
shop  and  premises,  No.  2,  on  the  east  side  of  Princes  Street,  Leicester  Square ;  in 
which  shop  he  had  daily  exposed  for  sale  a  large  and  valuable  stock  of  clothes,  cloth 
and  other  articles,  and  had  also  valuable  furniture  and  effects  in  his  house :  that  the 
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Defendants  were  in  the  occupation  of  a  messuage,  manufactory  and  premises  on  the 
west  side  of  Princes  Street  near  to  the  Plaintiffs  house  and  shop,  and  in  or  upon 
which  they  carried  on  the  trade  or  business  of  engineers :  that  in  the  latter  end  of 
December  last,  the  Defendants  commenced  erecting  and  had  since  erected  and  com- 
pleted upon  their  premises  a  steam-engine,  for  the  purpose  of  carrying  on  their  trade 
or  business,  and  had  ever  since  used  and  still  continued  to  use  the  steam-engine  for 
that  purpose :  that  up  to  March  last,  no  material  injury  or  nuisance  was  occasioned 
thereby,  but,  in  and  subsequent  to  that  month,  a  large  body  of  smoke  had  almost 
daily  issued  from  the  engine :  that  the  Defendants  had  not  erected  any  new  chimney 
for  the  steam-engine,  but  had  used  an  old  chimney  on  their  premises  for  the  purposes 
thereof ;  that  the  top  of  the  brick-work  of  the  chimney  was  not  so  high  as  the  roofs 
of  the  adjoining  houses,  and  was  very  much  lower  than  the  tops  of  the  chimnies  of 
such  houses :  that  the  onl}'  addition  made  to  the  top  of  the  chimney  was  a  metallic 
pipe  of  about  five  feet  long,  the  top  of  which  was  about  three  feet  below  the  tops  of 
the  chimnies  of  the  adjoining  houses  :  that  the  body  of  smoke  which  issued  from  the 
chiranev  was  very  great,  [273]  and  the  same,  and  the  blacks  and  soot  mingled  there- 
with, descended  in  such  dense  bodies  into  the  street,  that  the  shop  and  house  of  the 
Plaintiff  was  filled  therewith,  and  his  goods  and  furniture  were  very  much  injured, 
and  the  health  and  comfort  of  himself  and  his  family  were  prejudiced  and  impaired 
thereby  :  that  the  Plaintiff  had  applied  to  the  Defendants  to  discontinue  the  use  of 
the  steam-engine,  or  to  use  the  same  in  such  manner  as  not  to  be  productive  of  injury 
to  the  Plaintiff;  and  the  Defendants  had  at  various  times,  in  and  since  the  month  of 
March  last,  promised  the  Plaintiff  and  other  persons  that  the  evil  complained  of 
should  be  remedied  :  but  that  they  had  failed  to  comply  with  such  promises  ;  and  the 
evil  had  rather  increased  than  diminished  for  the  last  few  weeks,  until  the  same  had 
become  a  grievous  nuisance  to  the  Plaintiff  and  also  to  the  other  inhabitants  of  Princes 
Street  and  the  neighbourhood,  insomuch  that  the  Plaintiff,  in  May  last,  instructed  his 
solicitor  to  take  the  necessary  steps  for  obtaining  immediate  relief  from  the  nuisance ; 
and  his  solicitor,  thereupon,  wrote  a  letter  to  the  Defendants  in  the  following  words  : — 
"  Gentlemen, — I  am  directed,  bi/  several  clients  residing  in  Coventry  Street  and  the  neigli- 
boiirhood,  to  apply  to  you  on  the  subject  of  the  nuisance  and  injury  caused  to  them 
and  others  by  the  smoke  of  your  steam-engine,  and  to  inform  you  that  unless  I  have 
an  immediate  and  satisfactory  communication  from  you  respecting  its  instant  abate- 
ment, proceedings  will,  without  further  notice,  be  adopted."  That  neither  the  Plaintiff 
nor  his  solicitor  had  ever  received  any  answer  to  the  letter,  and  that  the  nuisance 
remained  unabated. 

The  bill  prayed  that  the  Defendants  might  be  decreed  to  abate  the  nuisance,  and 
that  they  might  be  restrained  [274]  from  continuing  to  use  the  steam-engine,  or  from 
using  it  in  such  manner  as  to  occasion  nuisance  and  injury  to  the  Plaintiff 

The  Defendant  demurred  generally  to  the  bill,  and  also,  we  tenus,  for  want  of 
parties. 

Mr.  Jacob  and  Mr.  Willcock,  for  the  Defendants.  The  only  ground  upon  which 
the  Plaintiff  can  maintain  his  suit  is  that  he  has  stated  one  of  those  public  nuisances 
which  this  Court  will  prevent :  but  if  it  be  a  public  nuisance,  this  Court  will  not 
interfere  unless  an  indictment  or  some  other  proceeding  at  law  is  pending,  in  which 
the  question,  whether  it  is  a  nuisance  or  not,  will  be  tried.  Moreover,  in  cases  of 
public  nuisances,  an  information  ought  to  be  filed  by  the  Attorney-General.  At  all 
events,  if  an  individual  can  institute  such  a  suit,  the  Attorney-General  ought  to  be  a 
party  to  it.  The  case  of  Tlie  Attorney-General  v.  Cleaver  (18  Ves.  211),  embodies  the 
principal  part  of  the  law  upon  this  subject. 

The  bill  admits  that  the  operations  on  the  Defendants'  premises,  which  it  com- 
plains of,  are  carried  on  for  the  purposes  of  their  trade,  and  that  trade  has  been 
carried  on  for  five  years.  [The  Vice-Chancellor.  The  Defendants  are  carrying 
on  their  trade  in  a  new  mode.]  It  is  admitted,  however,  that  the  steam-engine  is 
used  for  the  purposes  of  trade  ;  and  in  such  cases  the  Court  interferes  with  great 
caution,  and  requires  the  matter  to  be  first  investigated  in  a  Court  of  law.  Duke  of 
Grafton  v.  Hilliard  (Amb.  (Blunt's  edit.)  159,  note).  Anon.  (.3  Atk.  750),  Earl  of  Ripon 
V.  Hohart  (3  Myl.  &  Keen,  169),  IVeller  v.  Smeaton  (1  Cox,  102). 

[275]  This  case  is  not  like  Growler  v.  Tinkler  (19  Ves.  617).     There  Lord  Eldon, 
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C,  thought  that  Crowder  had  a  distinct  case  from  the  public  at  large.  His  Lordship 
says:  "I  incline  to  think  that  an  injunction  may  be  granted  in  this  case,  upon  the 
head,  not  of  nuisance,  but  of  danger  to  property." 

The  bill  states  that  our  steam-engine  is  a  nuisance,  not  only  to  the  Plaintiff,  but 
also  to  the  other  inhabitants  of  Pi'inces  Street  and  the  neighbourhood  :  and  the 
solicitor's  letter  is  written  on  behalf  of  several  clients  residing  in  Coventry  Street  and 
the  neighbourhood  :  so  that,  if  we  get  a  decision  in  our  favour  in  this  cause,  the 
inhabitant  of  the  next  house  may  file  another  bill  against  us,  and  so  on.  The 
question  ought  to  be  concluded  once  for  all :  and  the  only  way  in  which  the 
public  can  be  represented  is  by  having  the  Attorney-General  a  party.  The  bill 
prays  that  the  nuisance  may  be  abated  ;  but  this  Court  never  makes  an  order  to  that 
effect. 

The  Vice-Chancellor.  I  think  that  it  does  sufficiently  appear  that  there  is  a 
nuisance  newly  created  to  the  Plaintiff' :  but  the  bill  alleges  so  much  about  a  general 
nuisance  that  I  entertain  some  doubt  whether  the  Attorney-General  ought  not  to  be 
a  party. 

Mr.  Knight  Bruce  and  Mr.  Dixon,  for  the  Plaintiff.  Every  individual  may 
maintain  an  action  or  file  a  bill  in  respect  of  a  public  nuisance,  provided  he  sustains 
any  particular  damage  from  it.  As  for  instance,  if  a  hole  be  dug  in  a  public  highway 
(which  is  a  public  nuisance)  and  a  man  drives  into  it  in  the  dark,  he  may  [276] 
maintain  an  action  or  file  a  bill  in  respect  of  the  injury  that  he  receives  ;  but  if  he 
drives  by  it,  he  cannot  either  maintain  an  action  or  file  a  bill.  The  public  and  the 
private  right  have  nothing  to  do  with  each  other.  Supposing  that  the  nuisance  com- 
plained of  in  this  bill  is  a  public  nuisance — it  is  a  private  one  also  :  and  we  do  not 
apply  for  relief  in  respect  of  the  public  nuisance.  The  bill  is  cautiously  framed,  so  as 
to  allege  a  particular  damage  and  injury  to  the  Plaintiff's  property,  and  to  his  health 
and  comfort.  Every  individual  who  sustains  an  injury  from  a  public  nuisance  may 
sue  in  respect  of  it :  but  where  the  subject  of  complaint  is  merely  a  public  wrong,  an 
information  must  be  filed  by  the  Attorney-General.  The  King  v.  Dewsnap  (16  East, 
194).  The  case  of  Spencer  v.  The  London  and  Birmingham  Railway  Company  (ante,  p. 
193)  is  exactly  the  same  as  this  :  there  the  act  complained  of  was  a  public  nuisance, 
but  the  Plaintiff'  had  suffered  special  damage  from  it. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  On  the  best  consideration  that  I  can 
give  this  question,  I  am  of  opinion  that  the  objection  for  want  of  parties  is  not 
sustainable. 

It  appears  to  me  that  if  the  case  were  the  converse  of  what  it  is,  and  a  person  had 
done  that  with  respect  to  which  the  only  question  was  whether  it  was  a  public  nuis- 
ance or  not,  and  he  had  filed  a  bill  alleging  that  he  was  threatened  with  divers  actions 
by  different  individuals,  then  it  might  be  right  to  make  the  Attorney-General  a 
Defendant,  in  order  that  the  question  might  be  set  at  rest  in  that  suit.  But  here  the 
Plaintiff  represents  that  something  has  been  done  which  is  highly  inju-[277]-rious  to 
himself  and  also  to  certain  other  individuals  ;  which  averment  it  was  not  neces-sary 
for  him  to  make.  In  a  case  so  constituted  I  do  not  see,  if  the  Attorney-General  were 
a  party,  that  I  could  make  a  decreee  which  would  bind  the  question  between  the 
Defendant  and  the  public  ;  and,  unless  having  the  Attorney-General  a  party  would 
enable  me  to  make  a  decree  which  would  bind  the  public  through  the  Attorney- 
General,  it  appears  to  me  that  it  is  not  necessary  to  make  him  a  party  ;  and, 
therefore,  the  demurrer  ore  tenus,  as  well  as  the  demurrer  on  the  record,  ought  to  be 
overruled. 

[277]     Canham  v.  Vincent.    June  15,  1838. 

Practice.     Bevivor. 

Where  a  sole  Plaintiff  dies,  the  Defendant  cannot  move  that  his  personal  represen- 
tatives may  revive  within  a  given  time,  or  that  the  bill  may  be  dismissed. 

The  object  of  the  bill  was  to  have  the  trusts  of  a  term  for  securing  an  annuity 
charged    upon    the    estates    of    the   Defendant,    Sir   Francis   Vincent,    carried    into 
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execution.  The  defence  made  by  the  Defendant's  answer  was  that  the  annuity  was 
void  on  the  ground  of  usury. 

In  November  1837  the  Plaintiff,  who  was  the  sole  Plaintiff,  died,  and  his  will  was 
proved  in  December  following. 

Mr.  Lloyd,  for  the  Defendant  Vincent,  now  moved  that  the  PlaintiflF's  executors 
might  revive  the  suit  within  a  certain  time,  or  that  the  bill  might  be  dismissed.  He 
cited  Jilam.<ton  v.  Hall  (Turn.  &  Russ.  258),  JFheder  v.  Malins  (i  Madd.  171),  Porter 
\.  Cox  (5  Madd.  80),  and  The  Bishop  of  fnn-[278']-chester  v.  Paine  (11  Yes.  f  see  pp. 
L'UO  and  201):  which  last  case,  he  said,  shewed  the  inconvenience  that  wauld  arise 
from  not  granting  the  application  :  as  if  at  anj'  time,  however  distant,  the  suit 
should  be  revived  and  prosecuted,  a  purchaser  of  the  estates  during  the  abatement 
\vould  be  bound  by  the  decree. 

Mr.  Knight  Bruce  opposed  the  motion  on  behalf  of  the  Plaintiff's  executors. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  no  c;ise  had  been  cited  in 
which  an  application  similar  to  the  present  had  been  granted  after  opposition  ;  and 
refused  the  motion. (1) 

[279]     Price  v.  Dewhl-rst.     Jan.  24,  25,  27,  28,  Maij  6,  1837. 

[S.  C.  aflSrmed,  4  My.  &  Cr.  76 ;  41  E.  R.  30  (with  note).     In  addition  to  cases  in 
note,  41  E.  R.  30,  see  Pemberton  v.  Hughes  [1899],  1  Ch.  781.] 

Will.     Domicile.     Foreign  Judgment. 

In  and  before  1805  A.  and  his  wife,  who  were  British-born  subjects,  were  domiciled 
and  naturalized  in  the  Danish  island  of  St.  Croix.  In  1805  they  came  to  England, 
and  were  domiciled  there  at  their  deaths.  In  1807  they  made  a  joint  will,  by 
which  they  bequeathed  a  sum  belonging  to  them  jointly  and  which  was  invested 
on  a  mortgage  in  St.  Croix,  amongst  their  children  and  grandchildren,  and 
appointed  their  son  and  the  husband  of  one  of  their  deceased  daughters  (both  of 
whom  were  Danish  subjects  domiciled  in  St.  Croix)  their  executors.  In  1814  A. 
made  a  separate  will,  by  which  he  gave  the  mortgage  money  to  his  wife.  A.  died 
in  1819.  In  1822  the  wife  made  a  will,  by  which  she  gave  the  money  to  two  of 
her  daughters.  She  died  in  the  same  year.  The  separate  wills  were  proved  in  the 
Prerogative  Court  of  Canterbury.  Afterwards  the  joint  will  was  proved,  in  St. 
Croix,  by  the  executors  named  in  it.  Held,  that  the  legatees  under  Mrs.  Seaton's 
will,  and  not  the  legatees  under  the  joint  will,  were  entitled  to  the  mortgage  money. 

The  judgment  of  a  foreign  Court,  consisting  of  persons  interested  in  the  property  in 
dispute,  will  be  disregarded  in  the  Courts  of  this  country. 

Henry  Seaton  and  Catherine,  his  wife,  both  British-born  subjects,  were,  in  and  for 
several  years  before  1805,  resident  in  the  Danish  island  of  St.  Croix,  in  the  West 
Indies,  where  H.  Seaton  became  a  naturalized  Danish  subject.  In  1805  they  quitted 
that  island  and  settled  in  this  country,  where  they  resided  permanently  until  their 
deaths.  Previously  to  leaving  St.  Croix,  they  invested  a  legacy  of  60,000  pieces  of 
eight,  Danish  West  India  currency  (equivalent  to  £13,500  sterling),  which  had  been 
bequeathed  to  them  by  Mrs.  Seaton's  brother,  on  a  mortgage  of  a  plantation  in  St. 
Croix  belonging  to  one  Peter  Markoe.  By  the  terms  of  the  security,  interest  on  the 
sum  secured  was  made  payable  in  London.  On  the  19th  of  January  1807  Mr.  and 
Mrs.  Seaton  made  a  joint  will,  pursuant  to  the  Danish  law,  which  was  as  follows  : — 
"We,  the  undersigned  Henry  Seaton  and  Catherine  Seaton,  late  of  the  Danish 
island  of  St.  Croix,  in  the  West  Indies,  and  now  residing  in  the  City  of  London, 
jointly  and  severally  [280]  make  this  our  last  will  and  testament,  in  manner  following 
and  revoking  all  others.     First,  we  give  the  Danish  and  Engli.sh  churches  in  the  town 

(1)  In  Bumell  v.  Hie  Duke  of  Wellington,  reported  ante,  vol.  6,  p.  461,  an  order 
was  made  on  a  motion  by  the  executor  of  a  deceased  Defendant,  that  the  Plaintiff  should 
revive,  or  the  bill  be  dismissed. 
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of  Christiansted,  in  the  said  island,  25  pieces  of  eight  to  each  of  them,  and,  after  the 
death  of  either  of  us,  the  survivor  of  us  shall  then  hold  and  enjoy,  for  his  or  her 
natural  life,  the  interest  and  use  arising  on  all  property  or  money  belonging  to  us 
jointly  in  the  said  island  of  St.  Croix,  or  wherever  otherwise  it  may  be ;  and,  after 
the  death  of  both  of  us,  we  do  hereby  direct  the  whole  of  our  property  shall  be 
divided  into  four  equal  parts,  namely,  one  share  to  our  son,  Henry  Seaton,  one  share 
to  our  daughter,  Mary  Hennessy,  one  share  to  our  daughter,  Ann  Akers  Seaton  (who 
afterwards  married  the  Plaintiff,  Dr.  Price),  and  the  remaining  fourth  part  to  our 
three  grandchildren,  Henry  Dewhurst,  Edward  Dewhurst  and  Catherine  Dewhurst, 
the  descendants  of  our  daughter,  Elizabeth  Dewhurst  deceased,  share  and  share 
alike ;  and,  further,  we  do  jointly  constitute  and  appoint  Henry  Seaton,  jun.,  Edward 
Dewhurst  and  Christopher  Hennessy,  in  conjunction  with  the  survivor  of  us,  to  act 
as  executors,  administrators,  guardians,  dealing  masters,  incassators  and  curators  of 
this  our  last  will."  In  February  1807  this  instrument  was  confirmed  by  the  King  of 
Denmark,  on  the  application  of  Mr.  and  Mrs.  Seaton. 

On  the  5th  of  April  1814  Mr.  Seaton  made  a  sole  will  in  the  following  words  : — 

"This  is  the  last  will  and  testament  of  me,  Herny  Seaton,  late  of  St.  Croix,  in 
the  West  Indies,  but  now  of  Montague  Street,  in  the  county  of  Middlesex,  Esquire. 
I  give,  devise  and  bequeath  the  lease  of  my  house  in  Montague  Street  aforesaid,  with 
all  the  furniture  and  effects  therein,  the  money  belonging  to  me  in  the  public  [281] 
funds  and  due  on  mortgage  of  an  estate  in  St.  Croix  aforesaid,  with  all  and  singular 
my  estate  and  effects  of  every  nature  and  description  and  wheresoever  the  same  may 
be,  unto  my  dear  wife,  Catherine  Seaton,  her  executors  and  administrators  absolutely, 
and  appoint  her  sole  executrix  of  this  my  will,  hereby  revoking  all  former  wills." 

The  testator  died  on  the  29th  July  1819,  and  his  wife  proved  his  will  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury. 

The  interest  on  the  60,000  pieces  of  eight  was  paid  by  Markoe  to  Mr.  Seaton 
during  his  life,  and,  after  his  death,  to  his  widow. 

On  the  2d  of  July  1822  Mrs.  Seaton  made  her  will  in  the  following  words: — "I, 
Catherine  Seaton,  of  Manchester  Street,  Manchester  Square,  in  the  county  of 
Middlesex,  widow,  do  hereby  revoke  all  wills  by  me  at  any  time  heretofore  made,  and 
do  declare  this  paper  writing  to  be  my  last  will  and  testament.  I  give,  devise  and 
bequeath  all  my  real  and  personal  estate,  goods,  chattels  and  effects,  whatsoever  and 
wheresoever  and  of  what  nature  soever  or  kind,  unto  my  daughter,  Mary  Frank 
Hennessy,  widow,  and  Ann  Akers  Price,  wife  of  John  Price,  Esq.,  M.D.,  in  equal 
shares  and  proportions,  their  heirs,  executors,  administrators  and  assigns  respectively, 
according  to  the  nature  and  quality  of  the  same  respectively  ;  and  I  hereby  appoint 
my  said  daughter,  Mary  Frank  Hennessy,  sole  executrix  of  this  my  will."  By  a 
codicil,  dated  the  1st  of  November  1822,  Mrs.  Seaton  appointed  her  daughter,  Ann 
Akers  Price,  joint  executrix  of  her  will  with  Mary  Frank  Hennessy. 

[282]  Mrs.  Seaton  died  shortly  after  the  date  of  her  codicil,  leaving  three  children, 
namely,  Henry  Seaton  the  younger,  Aim  Akers  Price  and  Mary  Frank  Hennessy, 
and  three  grandchildren,  namely,  Henry  Dewhurst,  since  deceased,  Edward  Dewhurst 
and  Catherine  Dewhurst,  who  were  the  children  of  Edward  Dewhurst  the  elder,  by 
the  testatrix's  late  daughter,  Elizabeth  Dewhurst.  On  the  21st  of  November  1822 
Mrs.  Hennessy  and  Mrs.  Price  proved  their  late  mother's  will  and  codicil  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury. 

Edward  Dewhurst,  the  elder,  was  born  in  England  ;  but  he  had  resided  in  St. 
Croix  for  more  than  40  years,  and  had  become  a  naturalized  Danish  subject :  and  all 
his  children  were  born  in  St.  Croix. 

Christopher  Hennessy,  one  of  the  executors  named  in  the  joint  will,  died  in  Mrs. 
Seaton's  lifetime.  Henry  Seaton  the  younger,  as  well  as  Edward  Dewhurst  the 
elder,  were,  at  Mr.  Seaton's  death,  and  had  been  for  several  years  prior  thereto, 
domiciled  in  St.  Croix,  and,  having  the  joint  will  in  their  possession,  they,  in  August 
1823,  caused  it  to  be  registered  in  the  proper  office  in  that  island,  and  obtained  the 
authority  of  a  court  there  called  "The  Court  of  Dealing,"  to  carry  it  into  effect. 
On  the  5th  of  September  1826  the  same  two  persons  who,  some  time  before,  had 
formed  themselves  into  "An  Executor's  Court  of  Dealing,"  caused  a  citation  to  be 
published  in  the  St.  Croi.c  Gazette,  in  the  following  words : — "  The  collective  absent 


8SIM.  J83.  PRICE    1".    DEWHURST  113 

heirs  of  Henry  and  Catherine  Seaton  are  hereby  summoned,  pursuant  to  the  enactions 
of  the  5th  of  July  1822,  within  a  year  and  a  day's  notice,  to  attend  a  meeting  for  a 
division  of  the  [283]  estate,  which  will  be  held  by  the  undersigned  executors  and 
j'int  heirs  on  the  tirst  Thursday  in  March  1828,  in  this  town  of  Fredericksted  of  St. 
L  roix,  with  the  view  of  proceeding  to  a  final  division  and  allotment  of  the  property 
of  the  estate  amongst  the  collective  heirs."  Signed  Edward  Dewhurst  and  Henry 
.Seaton. 

The  nature  of  the  courts  called  "  The  Court  of  Dealing "  and  "  An  Executor's 
Court  of  Dealing,"  appeared  from  the  following  evidence  in  the  cause. 

A  Danish  advocate  practising  in  St.  Croix  deposed  as  follows :  "  That  the  Court 
<.'f  Dealing  is  the  proper  tribunal  for  deciding  upon  the  validity  of  a  disposition  by 
will  of  anything  left  by  a  deceased  person,  and,  consequently,  also  of  money  secured 
upon  mortgage  of  land.     This  court  is  authorized  to  take  the  whole  property  left,  of 
any  and  every  denomination,  under  administration,  to  realise  and  otherwise  dispose 
•  the  same  in  order  to  pay  and  liquidate  the  debts  of  the  deceased,  and  to  divide  the 
operty  between  his  or  her  heirs,  either  agreeable  to  a  will  made  in  a  legal  form,  or 
,i_'reeable  to  common  law.     If  a  person  or  persons,  however,  by  his  or  their  will  duly 
'  >nfirmed  by  His  Majesty  the  King,  or  otherwise,  conformable  to  or  not  in  opposition 
with  the  existing  laws  and  ordinances,  appoints  or  constitutes  one  or  more  of  his  or 
their  friends  or  relations  to  be  his  or  their  executors  and  dealing  masters,  adminis- 
trators and  assigns,    incassator   and   guardian    to   minors,   such   person    or   persons 
•.■■institute  a  court  or  tribunal  which,  properly,  may  be  called  an  Executor's  Court  of 
I"ealing,  as  they  have  within  themselves  the  same  jurisdiction  and  authority  as  the 
'  aling  Court  above  mentioned,  and  their  decisions  or  decrees  can  only  in  case  of 
-pute  be  appealed  to  the  King's  High  Court  in  [284]  Copenhagen,  which  is  the 
>upreme  Court  and  a  Court  of  Appeal  for  the  kingdom  of  Denmark  and  all  the 
D.inish  dominions,  and  is  the  proper  Court  of  Appeal  from  a  decision  of  executors  in 
the  island  of  St.  Croix." 

Two  advocates  of  the  High  Court  at  Copenhagen  were  examined  upon  the  same 
.bject;  they  deposed  as  follows:  "The  Dealing  Court  in  St.  Croix  is  competent  to 
'Jjcide  disputes  as  to  the  validity  of  testamentary  dispositions,  to  cause  to  be  carried 
into  effect  the  wills  occurring  there,  and  to  cause  to  he  distributed,  according  to  law, 
the  property  belonging  to  the  estates  of  deceased  persons  in  general  and  the  monies 
S'Cured  by  a  mortgage  on  land  ;  besides  this  ordinary  dealing  court,  the  administra- 
tion of  individual  dealings  is  frequently  intrusted  to  extraordinary  dealing  masters  or 
executors,  in  which  case  such  persons  are  authorized  by  a  Royal  confirmation  indorsed 
on  the  testator's  will  that  nominates  them,  or  by  some  other  Royal  appointment ;  and 
the  jurisdiction  and  authority  of  the  extraordinary  dealing  masters  and  executors 
thus  authorized  have,  in  the  case  of  individual  estates,  the  same  extent  that  the 
Jinary  dealing  court  has  in  general ;  but,  with  regard  to  moveable  property,  the 
' ove-mentioned  power  of  the  ordinary  dealing  court  and  the  extraordinary  dealing 
musters  or  executors  can,  in  conformity  with  the  law,  exist  only  in  the  case  where  the 
person  or  persons  whose  property  in  consequence  of  death  falls  under  dealing  have 
had  their  fixed  abode  and  home  in  St.  Croix.  Where  this  is  not  the  case,  the 
authorities  there  that  are  invested  with  dealing  jurisdiction  may,  on  application 
from  the  proper  persons  concerned,  seal  up,  make  inventory  of,  collect  and  transmit 
the  moveable  effects  found  in  St.  Croix  to  the  place  where  the  defunct  proprietor 
resided,  but  they  have  nothing  to  do  [285]  with  the  distribution,  nor  can  they 
pronounce  any  decision  as  to  the  manner  of  appointment.  With  regard  to  monies 
secured  on  mortgage  of  land  within  the  Danish  colonies,  they  are  looked  upon,  by  the 
Danish  law,  as  moveable  goods,  and,  consequently,  what  has  been  said  of  moveable 
property  in  general  holds  good  \nth  respect  to  such  monies." 

In  October  1S26  one  Erickson,  a  lawyer  in  St.  Croix,  who  had  been  appointed  by 
Edward  Dewhurst  the  elder  and  Henry  Seaton  the  younger,  curator  bonoruin  of  the 
testator  and  testatrix,  wrote  a  letter  to  Dr.  Price,  the  husband  of  Mrs.  Price,  in  the 
following  words:  "Sir, — At  the  request  of  the  executors  in  the  dealing  of  the 
deceased  Henry  and  Catherine  Seaton,  I  beg  leave  to  enclose  you  herewith  a  Gazette 
of  this  island,  containing  a  citation  to  the  absent  heirs  to  appear  in  a  session  which 
will  be  held  here  on  the  first  Thursday  in  the  month  of  March  1828,  for  the  purpose 
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of  di\'iding  the  property  between  the  respective  heirs.  As  you  have  no  attorney 
here,  it  was  found  necessary,  through  the  medium  of  the  Gazette,  thus  to  give  you 
warning  of  the  intended  division  of  the  property,  and,  conformable  to  the  dictates  of 
the  law,  to  fix  the  period  for  your  appearance,  either  personally  or  by  representative, 
within  one  year  and  six  weeks  from  the  date  of  the  last  publication.  It  follows, 
however,  as  a  matter  of  course,  that  if  you  appoint  a  legal  representative  to  appear 
for  you  at  an  earlier  period,  there  is  no  necessity  for  awaiting  the  time  stipulated  in 
the  citation,  but  the  dealing  may  be  closed  as  soon  as  your  power  of  attorney  arrives  ; 
and,  as  it  must  be  desirable,  by  all  the  parties  concerned,  that  this  event  should  take 
place  forthwith,  I  need  not  suggest  to  you  the  expediency  of  having  your  power  sent 
out  as  soon  as  possible.  In  making  [286]  this  communication  to  you  I  think  it 
a  duty  incumbent  on  me,  as  curator  honarum  in  the  dealing,  to  inform  you  of  the 
obstacles  which,  by  the  laws  of  this  country,  present  themselves  against  your  claim 
to  a  share  in  the  property,  in  consequence  of  your  reiterate  refusal  of  accounting  for 
that  which  you  have,  by  virtue  of  the  last  will  of  Mrs.  Seaton,  received  in  England." 

The  letter  then  stated  the  effect  of  the  joint  will,  and  proceeded  thus  : — "  This  will, 
founded  on  principles  of  equity  and  justice,  has  not,  by  any  joint  act  of  the  parties 
who  executed  it,  ever  been  annulled.  The  subsequent  separate  acts  of  each  of  them 
can,  certainly,  not  invalidate  or  set  aside  what  was  jointly  agreed  to.  Independent, 
however,  of  this  material  objection  to  the  subsequent  wills  of  Henry  and  Catherine 
Seaton,  the  laws  of  the  country  afford  a  still  more  ample  one  against  their  validity  ; 
because  they  expressly  prohibit  the  indulgence  of  parental  partiality,  by  decreeing 
that  no  parents  shall  have  power  to  give  to  any  one  of  their  children  in  particular, 
but  all  must  have  equal  shares  alike." 

In  consequence  of  this  letter,  Dr.  and  Mrs.  Price  appointed  Dr.  Stephens,  a 
resident  in  St.  Croix,  to  be  their  attorney  in  that  island.  Dr.  Stephens  accordingly 
employed  Mr.  Attorney  Hansen  to  attend  the  Executors'  Court  of  Dealing 
on  behalf  of  Dr.  and  Mrs.  Price.  Mr.  Hansen  attended  three  meetings  of  the 
court  held  in  March  1828.  Mr.  Erickson  also  was  present  as  curator  bonorurii  and 
as  the  legal  adviser  of  the  executors  in  case  of  dispute  between  the  claimants.  At 
the  first  meeting  the  joint  will  and  copies  of  the  separate  wills  were  produced.  But 
Mr.  Dewhurst  and  Mr.  H.  Seaton  the  younger  refused  to  pay  [287]  any  attention 
to  those  copies,  alleging  that  they  were  not  satisfied  that  they  were  correct,  or,  if 
correct,  that  the  originals  were  valid  according  to  the  laws  of  England.  At  the 
second  meeting  Mr.  Hansen  requested  that  three  months  might  be  allowed  him  in 
order  to  obtain  the  necessary  information  from  England  on  those  points.  The 
executors,  however,  refused  his  request ;  whereupon  he  protested  against  their  com- 
petency to  dispose  of  the  property,  on  the  ground  that  the  joint  will  was  revoked  by 
the  separate  wills,  the  validity  of  which  was  to  be  determined,  not  by  the  Danish, 
but  by  the  English  laws,  as  Mr.  and  Mrs.  Seaton  were  English  subjects  resident  in 
England.  At  the  third  meeting  Mr.  Dewhurst  and  Mr.  H.  Seaton  the  younger 
resolved  that  the  separate  wills  were  of  no  importance,  as,  supposing  the  copies  of 
them  to  be  correct,  they  were,  both  in  form  and  tenor,  invalid  according  to  the 
Danish  laws ;  that  the  property  in  St.  Croix  ought  to  be  distributed  according  to  the 
joint  will  and  the  laws  of  Denmark  ;  and  therefore  that  it  ought  to  be  divided 
amongst  the  parties  entitled  thereto  under  the  joint  will,  with  the  exception  of  Dr. 
and  Mrs.  Price,  who  were  not  entitled  to  share  therein,  because  they  had  refused  to 
account  for  Mrs.  Seaton 's  property  received  by  them  in  England.  And,  accordingly, 
they  allotted  one  share  of  the  money  due  on  the  mortgage  to  Edward  Dewhurst  the 
elder,  in  right  of  his  deceased  son,  Henry  Dewhurst,  another  share  to  Edward 
Dewhurst  the  younger,  another  to  Catherine  Dewhurst,  and  the  two  remaining 
shares  to  Henry  Seaton  the  younger,  one  in  his  own  right,Cand  the  other  as  the 
personal  representative  in  St.  Croix  of  his  deceased  sister,  Mrs.  Henncssy.  Dr. 
Stephens  appealed  from  this  decision  to  the  High  Court  at  Copenhagen  ;  and  the 
executors  instituted  a  counter  appeal ;  but  no  one  appeared  in  support  of  the  appeal ; 
and  the  decision  was  affirmed. 

[288]  The  Plaintiffs  in  this  suit  were  Dr.  and  Mrs.  Price,  the  latter  of  whom  took 
out  letters  of  administration  in  this  country  to  her  deceased  sister  Mrs.  Henncssy. 
The  Defendants  were  Henry  Seaton  the  younger  and  Edward  Dewhurst  the  elder, 
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and  his  sunnving  children.  The  bill  insisted  that  the  joint  will  was  revoked  by  the 
separate  wills,  and  that  the  Plaintiffs  were  entitled  to  a  moiety  of  the  mortgage  money 
under  Mrs.  Seaton's  will. 

Edwaixl  Dewhurst  the  elder  (who  had  come  to  this  countr_v  on  business),  stated, 
in  his  answer,  that  Mr.  and  Mrs.  Seaton  resided  for  22  years  and  upwards  in  St. 
Croix  ;  that  Mr.  Seaton  became  and  continued,  until  his  death,  a  subject,  by  naturali- 
zation, of  the  King  of  Denmark  ;  that,  according  to  the  law  of  Denmark,  the 
mortgage  money  was  the  joint  property  of  Mr.  and  Mrs.  Seaton,  and  they,  in  accord- 
ance with  that  law,  made  the  joint  will,  which  was  confirmed  by  the  King  of 
r>enmark  on  their  application,  and  that  the  same  was  not  revocable  by  the  separate 
ict  of  either  of  the  parties  ;  that  he,  the  Defendant,  and  Henry  Seaton  the  younger, 
i^  the  surviving  executors  appointed  by  the  joint  will,  were  the  legal  personal  repre- 
sentatives of  Mr.  and  Mrs.  Seaton  according  to  the  laws  of  Denmark ;  that  no  direct 
notice  of  or  communication  respecting  Mr.  Seaton's  separate  will  was  ever  given  or 
made  either  to  the  Defendant  or  to  H.  Seaton  the  younger,  until  it  was  produced 
liefore  the  Executors'  Court  of  Dealing ;  that,  though  the  Defendant  was  born  in 
England,  he  had  resided  for  the  last  40  years  in  St.  Croix,  and  had  become  a  Danish 
subject  by  naturalization ;  and  his  three  children  were  born  there,  and  were  also 
Danish  subjects;  that  the  Defendant  and  Henry  Seaton  the  younger,  acting  as  the 
executors  of  the  joint  will,  had  caused  the  Plaintiffs  to  be  cited,  in  the  manner 
required  by  the  Danish  laws,  to  appear  before  [289]  the  Court  of  Dealing ;  and,  in 
■  msequence  thereof,  the  Plaintiffs  appointed  Dr.  Stephens,  their  attorney,  to  act  on 
heir  behalf,  and  to  take  such  proceedings  in  the  Executors'  Court  of  Dealing,  and 
therwise,  as  to  him  should  seem  proper ;  that  Dr.  Stephens  did  accordingly  take 
jart  and  interfere  in  the  said  proceedings,  and  did,  on  behalf  of  the  Plaintiffs,  urge 
the  want  of  jurisdiction  in  the  court  to  adjudicate  upon  the  matters  in  question,  and 
protest  against  the  right  of  the  Defendant  and  Henry  Seaton  the  younger,  as  such 
executors  as  aforesaid,  to  have  Mrs.  Seaton's  property  administered  according  to  the 
joint  will,  on  the  ground  that  she  and  her  husband  were  born  British  subjects,  and 
were  domiciled  in  England  at  the  times  of  making  their  wills  and  of  their  decease, 
and  that  their  personal  estate,  wheresoever  situate,  ought  to  be  administered  accord- 
ing to  the  law  of  England,  and  that  their  joint  will  had  been  revoked  by  their  sub- 
sequent separate  wills,  which  had  been  proved  in  England  ;  that,  in  the  course  of  the 
proceedings  in  the  Executors'  Court  of  Dealing,  the  Defendant  and  Henry  Seaton 
the  younger  did,  according  to  the  usual  course  of  proceeding  in  such  cases,  submit 
to  the  court  their  personal  accounts  of  their  receipts  and  payments  on  account  of  the 
estate  of  the  testator  and  testatrix,  and  those  accounts  were  regularly  approved  of, 
passed  and  audited  before  and  by  the  court.  And  the  Defendant  submitted  that  the 
Plaintiffs  were  not  entitled  to  the  relief  sought  by  their  bill,  inasmuch  as  the  Court 
of  Chancery  in  England  had  no  jurisdiction  in  respect  of  the  matters  therein  con- 
tained, and  as  the  same  had  been  adjudicated  and  determined  upon  by  the  Courts  of 
Denmark,  which  alone  had  cognizance  thereof. 

Mr.  Knight  and  Mr.  Bethell,  for  the  Plaintiffs.  By  the  law  of  nations,  which  is 
superior  to  any  local  [290]  law,  the  succession  to  the  personal  estate  of  a  person  who 
dies  intestate  is  regulated  by  the  law  of  the  country  in  which  he  was  domiciled  at 
his  death  ;  and,  if  the  deceased  has  left  more  than  one  will,  the  question  which  was 
his  last  will  and  what  construction  ought  to  be  put  upon  it  must  be  decided  by  the 
same  law.  It  is  true  that,  for  the  purpose  of  collecting  property  of  the  deceased  in 
a  foreign  country,  administration  may  be  granted  by  the  Courts  of  that  country; 
but  that  administration  is  ancillary  only  to  the  original  administration,  and  the  foreign 
administrator  is  a  trustee  for  the  persons  who  are  declared  to  be  the  representatives 
of  the  deceased  by  the  Judge  of  the  domicile. 

Mr.  and  Mrs.  Seaton  were  domiciled  in  this  country  long  before  their  deaths.  In 
1807  they  made  a  joint  will,  upon  which  the  title  of  the  Defendants  entirely  depends. 
In  1814  Mr.  Seaton  made  a  .separate  will.  He  died  in  1819.  In  1822  Mrs.  Seaton 
made  a  separate  will,  and  died  in  the  same  j'ear.  Both  those  wills  were  proved  in 
the  Prerogative  Court,  which  is  the  Court  of  exclusive  jurisdiction  ;  and,  therefore, 
the  separate  wills  must  prevail  over  the  joint  will,  which,  by  the  law  of  this  country, 
Mr.  Seaton  had  power  to  revoke. 
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The  Defendants  say  that  they  formed  themselves  into  a  court  called  an  Executors' 
Court  of  Dealing,  and  cited  the  Plaintiffs  to  attend  it ;  that  the  Plaintiffs  appeared 
by  their  attorney,  but  refused  to  bring  in,  for  distribution,  the  property  of  Mrs. 
Seaton  which  they  had  possessed  in  this  country,  and  thereupon  the  Defendants 
adjudicated  the  whole  benefit  of  the  mortgage  to  themselves,  and  excluded  the 
Plaintiffs  from  participating  in  it.  That  which  the  Defendants  call  an  Executors' 
Court  of  Dealing  was  no  court  of  justice  at  all;  it  was  a  mere  domestic  assembly, 
consisting  of  [291]  parties  who  decided  in  their  own  favour.  When  a  foreign  judg- 
ment is  set  up,  it  is  not  sufficient  to  say  that  it  is  res  judicata ;  but  the  Court  must  be 
shewn  to  be  a  Court  of  competent  jurisdiction  :  if  not,  the  judgment  is  a  mere  nullity. 
Here  we  set  out  with  the  judgment  of  the  only  competent  Court,  namely,  the  Preroga- 
tive Court ;  and,  therefore,  the  jurisdiction  of  the  Court  of  Dealing  was  void,  ah  initio. 
The  Defendants  have  examined  certain  foreign  advocates  as  to  the  constitution  and 
jurisdiction  of  this  alleged  court.  One  of  them  at  least  seems  not  to  be  very  well 
acquainted  with  the  law  of  nations ;  for  he  has  entirely  lost  sight  of  the  distinction 
between  real  and  personal  property.  Where  real  estate  is  the  subject  of  litigation, 
the  right  to  it  is  decided  according  to  the  lex  loci  rei  sitm ;  but  where  personal  estate 
is  the  matter  in  contest  that  law  does  not  apply,  but  the  rights  of  the  parties  must 
bo  decided  according  to  the  law  of  the  country  in  which  the  deceased  possessor  was 
domiciled  at  his  death. 

The  Defendants  say  that  the  Plaintiffs  submitted  to  the  jurisdiction  of  the  Dealing 
Court ;  but,  so  far  is  that  from  being  the  fact,  that  Hansen,  who  appeared  for  them, 
expressly  protested  against  it.  Besides,  whenever  the  judgment  of  a  foreign  Court 
can  be  shewn  to  be  contrary  to  the  jus  gentium,  it  must  be  regarded  as  a  nullity. 
Stanley  v.  Bernes  (3  Hagg.  Ecc.  Rep.  373),  Pipon  v.  Pipon  (Amb.  25),  Thome  v. 
Watkins  (2  Vez.  35),  Burn  v.  Cole  (Amb.  415),  Sill  v.  JVorswick  (1  H.  Black.  665), 
Wolff V.  Oxholm  (6  Mau.  &  Sel.  92),  Bruce  v.  Bruce  (2  Bos.  &  Pull.  229,  note;  and  6 
Bro.  P.  C.  566),  Anstruther  v.  Chalmcr  {ante,  vol.  2,  p.  1),  Hog  v.  Lashley  (6  Bro.  P. 
C.  577),  Buchanan  v.  [292]  Bucker  (9  East,  192),  Neal  v.  Cottingham  (1  H.  Black.  132, 
n.),  Hunter  v.  Potts  (4  T.  R.  182),  Lord  Cranstown  v.  Johnston  (3  Ves.  170),  Curling  v. 
Thornton.{l) 

Mr.  Jacob  and  Mr.  Sharpe,  for  all  the  Defendants  except  Henry  Seaton  the 
younger,  who  was  out  of  the  jurisdiction.  Under  Mrs.  Seaton's  will  the  Plaintiffs 
are  entitled  to  one-half  of  the  mortgage  money  in  their  own  right,  and  to  the  other 
half  as  the  personal  representatives  of  Mrs.  Hennessy  ;  but,  by  their  bill,  they  ask  to 
have  one-half  only  paid  to  them.  Such  a  suit  cannot  be  maintained  :  they  must  ask 
at  once  for  all  that  they  are  entitled  to. 

The  joint  will  was  admitted  to  probate  in  the  General  Dealing  Court  at  St.  Croix, 
which  was  the  proper  tribunal  for  that  purpose.  The  executors  then  formed  them- 
selves into  an  extraordinary  Court  of  Dealing,  as  they  were  authorized  to  do  by  the 
laws  of  Denmark.  They  were  not  judges  in  their  own  case,  but  were  only  doing 
what  every  executor  in  this  country  does,  namely,  carrying  the  will,  by  which  they 
were  appointed  executors,  into  eflect.  The  court  so  constituted  was  a  competent 
tribunal ;  and  the  Plaintiffs,  by  appearing  before  it,  admitted  it  to  be  so.  When  the 
executors  decided  against  them,  they  appealed  to  the  High  Court  at  Copenhagen, 
where  the  decision  was  affirmed.  The  judgment  of  that  Court  is  conclusive,  and 
cainiot  be  called  in  question  in  any  of  the  Courts  of  this  country.  Martin  [293]  v. 
Nicolls  (ante,  vol.  3,  p.  458),  Tarleton  v.  larleton  (4  M.  &  S.  20),  Becquet  v.  MacCarthy 
(2  Barn.  &  Adol.  951),  Houlditch  v.  Lord  Donegal  (8  Bli.  N.  S.  301). 

The  Plaintiffs  have  attempted  to  prove  that  Mr.  and  Mrs.  Seaton  were  domiciled 
in  England  at  their  deaths.  The  evidence  in  support  of  that  fact  is  weak :  but, 
assuming  it  to  be  satisfactorily  proved,  it  by  no  means  follows  that  their  assets  in 
St.  Croix  ought  to  be  administeied  according  to  the  laws  of  England.  It  is  true  that, 
by  the  comity  of  nations,  the  decision  of  the  Court  of  Probate  in  the  country  of  the 
domicile  will  be  adopted  by  the  Court  of  Probate  in  a  foreign  country  :  but  the 
course  of  administering  assets  differs  in  different  countries  ;  and  every  State  requires 

(1)  2  Addams,  6;  see  also  2  Swans.  297,  note.  Robertson  on  Personal  Succes- 
sion, 309,  etseq.     Story  on  the  Conflict  of  Laws,  30,  312,  313,  315,  419,  420,  492,  493. 
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the  assets  of  the  deceased,  found  within  its  own  territories,  to  be  administered  according 
to  its  own  laws. 

The  Plaintiffs  ought,  before  the  joint  will  was  proved,  to  have  sent  out  to  St. 
Croix  an  exemplification  of  the  probate  of  the  separate  will,  and  to  have  obtained 
an  auxiliary  probate  or  administration  from  the  proper  Court  there  :  or  they  ought, 
after  the  joint  will  had  been  proved,  to  have  applied  to  the  Com-t  in  St.  Croix  to 
revoke  the  probate  and  to  admit  to  proof  the  separate  will.  In  support  of  that 
application  the  arguments  which  have  been  addressed  to  this  Court  might  have  been 
addressed  with  great  propriety  to  the  Court  in  St.  Croix.  The  Plaintiffs,  however, 
■  lid  not  think  fit  to  take  any  of  those  steps;  but  they  now  ask  this  Court  to  compel 
a  Danish  executor  to  dispose  of  property  in  the  Danish  dominions,  not  according  to 
the  laws  of  Denmark,  but  according  to  the  laws  of  England.  Was  it  ever  [294]  before 
roiitended  that,  where  two  wills  have  been  proved  in  different  countries,  this  Court, 
which  is  not  a  Court  of  Probate,  is  to  decide  which  is  the  valid  will  I  If  two 
l.cclesiastical  Courts  in  this  country  differ,  this  Court  cannot  decide  between  them. 
Vou  cannot  sue  a  foreign  executor  in  England  to  make  him  dispose  of  the  deceased's 
property,  in  a  manner  different  from  that  directed  by  the  will  under  which  he  is 
executor :  but,  as  long  as  the  foreign  probate  remains  in  force,  it  must  govern  the 
disposition  of  the  property  to  which  it  applies.  (Story,  419,  et  seq.) 

In  The  AttorneyGeneral  v.  Diinond  (1  Crom.  &  Jer.  356)  the  decision  was  that  the 
[irobate  extended  only  to  property  in  the  province  of  Canterbury,  and  did  not  touch 
the  French  property.  In  Thome  v.  Jf'allin^i  Lord  Hardwicke  says  that,  if  a  man  dies 
in  this  country  and  administration  is  taken  out  to  him  here,  and  part  of  his  personal 
estate  is  in  France,  Holland  or  the  plantations,  it  cannot  be  recovered  by  virtue  of 
the  administration  taken  out  here,  but  the  administrator  must  invest  himself  with 
-niae  right  from  the  proper  Courts  in  that  country  ;  and,  in  Pipan  v.  J'ipm,  the  same 
learned  Judge  makes  an  observation  to  the  same  effect.  Lawson  v.  Kello  (Robertson 
(■n  Personal  Succession,  253),  Larpent  v.  Sindri/  (1  Haggard,  382),  C'uirie  v.  Bircham.{\) 

Mr.  Knight,  in  reply.  It  is  clearly  proved  that  Mr.  and  Mrs.  Seaton  were 
domiciled  in  England.  Mr.  Seaton,  in  his  will,  describes  [295]  himself  as  late  of  St. 
•  roix,  but  now  of  Montague  Street,  in  the  county  of  Middlesex.  He  and  his  wife 
ame  to  this  country  in  1805,  and  remained  there  until  their  deaths.  He  died  in 
lf<19  and  she  in  1822.  It  was  not  a  mere  temporary  residence  in  this  country  :  for, 
after  1815  at  least,  there  was  nothing  to  prevent  their  returning  to  St.  Croix  had 
they  intended  so  to  do.  In  that  year  St.  Croix,  which  had  been  captured  by  the 
F.nglish  during  the  war,  was  restored  to  Denmark. 

Mrs.  Seaton's  will  was  proved  in  the  Prerogative  Court  as  early  as  November 
1S22.  What  took  place  in  St.  Croix  analogous  to  a  probate  of  the  joint  will  did  not 
take  place  until  August  1823  :  it  was  a  proceeding  ^wr^Xy  ex  parte,  and  not  a  litigated 
probate.  The  subject-matter  in  dispute  was  a  debt,  which  has  no  locality  ;  and  the 
title  to  it  was  completely  vested  in  >Irs.  Seaton  when  living.  The  possessors  of  the 
later  probate  never  took  any  measures  to  have  the  former  probate  recalled  :  they 
ought  to  have  come  here  and  said  that  the  testator  and  testatrix  were  domiciled 
Danes.  Therefore,  the  argument  of  the  Defendants  applies  against  themselves ;  for, 
according  to  their  argument,  there  was  a  Danish  will,  against  which  the  English  will 
ought  not  to  have  stood  for  a  moment.  It  is  extremely  doubtful  whether  the  power 
of  attorney  gave  Dr.  Stephens  any  right  to  appeal  :  but,  supposing  that  it  did,  the 
original  decision  acquired  no  validity  or  force  by  its  being  confirmed  on  appeal.  I 
agree  with  the  Defendants'  counsel  that  the  proceedings  in  the  Executors'  Court  of 
Dealing  were  not  for  the  purpose  of  deciding  any  rights,  but  merely  for  the  purpose 
of  distributing  the  property  under  the  joint  will.  It  appears,  too,  by  the  evidence  of 
the  advocates  in  the  High  Court  at  Copenhagen,  that  all  the  proceedings  in  St.  Croix 
took  place  under  the  notion  [296]  that  Mr.  and  Mrs.  Seaton  were  domiciled  in  St. 
Croix  at  their  deaths.  The  advocates  say  that  the  power  of  the  ordinary  dealing 
courts  and  the  extraordinaiy  dealing  masters  or  executors  exists  only  where  the 
persons  whose  property,  in  consequence  of  death,  falls  under  dealing,  have  had  their 

(1)1  Dowl.  &  Kyi.  35.  See  Robertson,  287,  et  seq.,  where  several  of  the  cases 
cited  above,  together  with  others,  are  stated  and  observed  upon. 
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fixed  abode  and  home  in  St.  Croix  ;  and,  where  that  is  not  the  case,  the  authorities 
there  that  are  invested  with  dealing  jurisdiction  may  seal  up,  make  inventory  of, 
collect  and  transmit  the  moveable  effects  found  in  St.  Croix,  to  the  place  where  the 
defunct  proprietor  resided  ;  but  they  have  nothing  to  do  with  the  distribution,  nor 
•can  they  pronounce  any  decision  as  to  the  manner  of  apportionment.  The  consequence 
is  that  everything  that  the  Dealing  Court  has  done  is  invalid. 

The  Courts  of  this  country  always  assume  the  right  of  inquiring  into  the  propriety 
of  the  law  on  which  a  foreign  judgment  is  founded.  Becqiiet  v.  MacCarthi/,  JFoIffv. 
O.rholm,  Buchanan  v.  Mucker  ;  and,  if  the  judgment  is  against  natural  justice,  they  will 
not  act  upon  it.  (See  Story,  289.)  Martin  v.  Nicolls  decided,  only,  that  a  foreign 
judgment  ought  to  be  considered  as  right,  until  the  contrary  was  shewn.  It  is  part 
of  the  law  of  nations  that  the  right  of  succession  to  personal  estate  must  be  regulated 
by  the  law  of  the  deceased's  domicile  :  and,  if  a  foreign  Court  has  decided  to  the 
contrary,  it  is  a  decision  that  cannot  be  regarded.  The  Courts  in  St.  Croix  have,  in 
fact,  decided  nothing ;  but  they  are  said  to  have  decided  that  the  subsequent  will  of 
an  Englishman  cannot  revoke  a  prior  will. 

If  Markoe  were  in  this  country,  the  Plaintiffs  would  not  want  the  Danish  probate  ; 
they  might  sue  him  for  the  money  on  the  English  probate,  which  was  prior  to  the 
Danish  probate  :  a  subsequent  probate  cannot  re-[297]-voke  a  prior  one.  Suppose 
that  a  testator  has  left  two  wills  of  different  dates,  and  that  the  prior  will  has  been 
proved  in  the  province  of  York,  and  the  subsequent  one  in  the  province  of  Canterbury, 
could  not  this  Court  adjudicate  on  the  right  to  the  property  in  a  suit  to  which  the 
executors  under  both  wills  were  parties  1 

The  cases  of  Larpent  v.  Sindri/,  Currie  v.  Bircham,  and  In  the  Matter  of  the  Goods  of 
Lieutenant-Colonel  Read  (1  Hagg.  474),  support  every  principle  which  I  have  endeavoured 
to  bring  under  the  attention  of  the  Court. 

The  Vice-Chancellor.  This  cause  involves  a  question  of  great  importance,  and 
I  shall  take  time  to  consider  it  before  I  deliver  my  judgment. 

May  6.  The  Vice-Chancellor  [Sir  L.  Shadwell].  This  case  came  before  me 
under  the  following  circumstances  : — 

Mr.  Henry  Seaton  the  elder  married  a  lady  of  the  name  of  Catherine  Xewton  ; 
and  a  question  has  been  made  in  the  cause  whether  they  were  British-born  subjects, 
and  whether  they  were  domiciled  British  subjects  at  the  times  of  their  deaths.  But  I 
think  that  both  those  facts  have  been  satisfactorily  proved  by  the  evidence  in  the  cause. 

In  1805  they  left  the  island  of  St.  Croix,  where  they  had  resided  for  several  years, 
and  came  to  England.  In  the  year  1807,  when  the  habits  and  feelings  that  they 
acquired  in  St.  Croix  may  be  supposed  still  to  have  had  some  operation  on  their 
minds,  they  made  a  joint  will  [298]  which  was  capable  of  taking  effect  in  a  country 
where  the  Danish  law  was  administered.  But,  after  that  will  was  made,  namely,  on 
the  5th  of  April  1814,  Mr.  Seaton  made  a  sole  will,  by  which  he  appointed  his  wife 
his  sole  executrix  and  residuary  legatee.  He  died  on  the  29th  of  July  1819,  and  Mrs. 
Seaton  proved  his  will  in  the  Prerogative  Court  of  Canterbuiy. 

The  will  of  Mrs.  Seaton 's  brother  had  given  her  a  sum  of  60,000  pieces  of  eight, 
which,  shortly  after  the  death  of  her  brother,  was  invested  on  a  mortgage  of  a  Danish 
plantation  in  the  island  of  St.  Croix,  which  was  made  to  Mr.  Seaton  by  a  gentleman 
named  Peter  Markoe.  There  is  evidence  to  shew  that,  after  the  death  of  Mr.  Seaton, 
the  interest  upon  the  mortgage  was  paid,  as  it  ought  to  have  been,  to  Mrs.  Seatoti 
during  her  life.  She  made  her  will  in  July  1822  :  and,  by  that  will,  she  gave  all  her 
real  and  personal  estate  to  two  of  her  daughters,  Mrs.  Mary  Frank  Hennessy  and  Mrs. 
Ann  Akers  Price ;  and  she  made  Mrs.  Frank  Hennessy  her  sole  executrix.  But 
on  the  1st  of  November  1822  she  made  a  codicil  by  which  she  made  Mrs.  Price  the 
joint  executrix  with  Mrs.  Hennessy.  Mrs.  Seaton  died  in  November  1822;  and,  on 
the  21st  of  that  month,  her  will  and  codicil  were  proved  in  the  Prerogative  Court 
of  Canterbury  by  her  two  daughters. 

Mr.  Seaton  and  his  wife  had  four  children,  namely,  a  son,  Henry,  and  three 
daughters,  Mrs.  Hennessy  and  Mrs.  Price,  and  another  daughter,  Elizabeth,  who 
married  the  Defendant,  Edward  Dewhurst.  Mrs.  Dewhurst  died  before  the  joint  will 
was  made.     The  effect  of  the  joint  will  was  to  give  one-fourth  of  the  personal  property 
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of  the  husband  and  wife  to  each  of  the  living  children,  and  the  remaining  one-fourth 
among  the  three  children  [299]  of  the  deceased  child,  Mrs.  Dewhurst.  Mrs,  Hennessy 
liied  after  she  had  proved  her  mother's  will :  and  administration  has  been  taken  out 
•  .  her  in  this  country  by  Mrs.  Price.  After  the  probate  had  been  granted  of  Mrs. 
^  aton's  will,  some  steps  were  taken  in  the  island  of  St.  Croix,  which  were  equivalent 
the  proof  of  the  joint  will :  and  also  some  further  proceedings  took  place  there  in 
.  aspect  to  that  will,  which  really  constitute  the  question  in  the  cause. 

Xow  I  take  it  to  be  quite  clear  that  if  there  had  been  nothing  more  than  this, 
namely,  probate  first  of  all  granted  of  the  husband's  will  by  the  Prerogative  Court 
liere,  by  which  will  his  wife  was  made  executrix  and  residuary  legatee,  and  then 
probate  had  been  granted,  in  this  country,  of  the  wife's  will,  any  other  probate  that 
might  have  been  granted  in  any  other  country  would,  by  the  law  of  this  country,  be 
only  subservient  to  the  probate  granted  here. 

I  have  nothing  whatever'  to  do,  as  I  apprehend,  with  foreign  law.  I  am  to 
administer  the  English  law  ;  and  I  apprehend  it  is  now  clearly  established  by  a  great 
variety  of  cases  which  it  is  not  necessary  to  go  through  in  detail,  such  as  Bruce  v. 
Bruce,  Hog  v.  LashUy  and  Kilpatrick  v.  Kilpairkk  (which  are  all  mentioned  in  6th 
Brown's  Parliamentary  Cases,  pp.  566,  572  and  577),  Pipon  y.Fipon  and  Burn  v.  Cole, 
and  several  others,  that  the  rule  of  law  is  this,  that  where  a  person  dies  intestate,  his 
personal  estate  is  to  be  administered  according  to  the  law  of  the  country  in  which  he 
was  domiciled  at  the  time  of  his  death,  whether  he  was  a  British  subject  or  not ;  and 
the  question  whether  he  died  intestate  or  not  must  be  determined  b}'  the  law  of 
the  same  country.  That  has  been  mgst  distinctly  proved  to  be  the  rule  by  the  case 
of  Stanley  v.  Bemes.  [300]  In  that  case  a  British  subject  had  become  a  domiciled 
Portuguese,  and  left  several  testamentary  papers,  some  of  them  executed  in  the  form 
required  by  the  law  of  Portugal  and  others  not  executed  in  that  form,  but  which 
would  have  been  according  to  the  English  law.  The  question  whether  those  papers 
ought  to  be  admitted  to  proof  came  first  before  Sir  John  Nicholl ;  and  he  held  that 
probate  must  be  granted  of  all  of  them.  From  that  decision  there  was  an  appeal  to 
the  Court  of  Delegates ;  and  the  Judges  of  that  Court  held,  with  the  greatest 
propriety,  as  I  think,  that,  by  the  law  of  this  country,  probate  could  be  granted  of 
those  testamentary  papers  only  which  were  valid  according  to  the  law  of  Portugal. 

When  a  will  has  been  admitted  to  proof  the  question  has  arisen,  how  far  that  will 
shall  be  construed  according  to  the  law  of  England,  as  opposed  to  the  law  of  the  country 
in  which  the  party  was  domiciled  or  said  to  be  domiciled  at  his  decease.  That 
question  arose  in  Thornton  v.  Vurlimj.  (See  post,  310.)  I  have  been  furnished  with 
a  copy  of  the  shorthand  writer's  notes  of  what  took  place  on  that  occasion.  There  a 
bill  was  filed  by  the  legitimate  child  of  Colonel  Thornton,  stating  that  probate  of 
Colonel  Thornton's  will  had  been  granted  in  this  country,  but  representing  also  (and 
there  was  a  very  long  detail  of  circumstances  to  shew  that  such  was  the  fact)  that 
Colonel  Thornton,  though  a  British-born  subject,  was  a  domiciled  Frenchman  at  the 
time  of  his  death.  And  passages  from  the  French  law  were  quoted  in  order  to  shew 
that,  by  the  French  law,  no  will  could  be  made  to  that  effect  of  that  which  had  been 
proved,  inasmuch  as  it  went  to  defeat  any  claim  to  the  testator's  personal  property 
in  his  legitimate  child.  A  motion  for  a  recei-[301]-ver  of  the  testator's  personal 
estate  was  made  before  Lord  Eldon,  and  I  appeared  for  the  Plaintiff  in  support  of 
that  motion.  His  Lordship  seemed  to  think  that,  for  the  purpose  of  the  motion  at 
least,  he  was  completely  bound  by  the  English  probate,  and  that,  as  the  Prerogative 
Court  here  had  admitted  the  will  to  proof,  prima  facie,  he  must  construe  it  just  as  he 
would  construe  an  English  will  ;  and  I  perceive  that  he  says,  in  speaking  of  the 
argument  that  was  addressed  to  him  by  the  Plaintiffs  counsel  :  "The  counsel  put 
himself  into  this  difficulty  on  one  ground  :  he  stated  that  this  is  not  to  be  considered 
as  a  will.  Now,  I  say,  I  cannot  hold  that  if  the  Ecclesiastical  Court  has  given  probate 
to  Dr.  Curling,  the  executor.  It  is  another  matter  if  the  cause  was  now  in  hearing. 
I  may  read  this  as  a  will  because  there  is  the  probate :  but  I  should  be  perfectly  at 
liberty  if  the  law  of  England  is  such  that  I  ought  to  apply  the  law  of  France  in 
distributing  the  property,  I  should  be  perfectly  at  liberty  then  to  say  this  is  a  will  as 
far  as  it  appointed  Curling  executor,  but  it  is  a  will  that  has  not  operation  :  and,  if 
Mr.  Shadwell's  principles  are  right,  it  is  a  will  that  has  not  operation  ;  and,  therefore. 
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it  is  exactly  the  same  thing  as  if  the  executor  was  trustee  for  the  next  of  kin." 
There  Lord  Eldon  left  the  matter  in  some  degree  of  doubt ;  and  I  understood  that 
there  were  afterwards  proceedings  had  in  France,  in  which  it  was  held  that  the  will 
that  had  been  proved  in  England  was  void  ;  and  1  believe  the  parties  afterwards 
came  to  some  compromise,  and  so  nothing  further  was  known  of  that  case. 

In  Anstruther  v.  Chalmer  the  case  was  this  :  A  native  of  Scotland  domiciled  in 
England,  having  personal  property  only,  executed,  during  a  visit  to  Scotland,  and 
deposited  there  a  will  prepared  in  the  Scotch  form,  and  [302]  died  in  England  ;  and 
it  was  held  that  the  will  was  to  be  construed  according  to  the  English  law.  The 
effect  of  that  decision  was  that,  inasmuch  as  the  residuary  legatee  died  in  the  lifetime 
of  the  testator,  there  was  a  trust  for  the  next  of  kin. 

But  it  appears  to  me  that  in  this  case  there  is  not  so  much  of  question  how  the 
will  shall  be  construed  ;  because  here  an  instrument  has  been  admitted  to  probate 
by  the  Prerogative  Court  of  this  country,  which,  upon  the  face  of  it,  is  the  will  of  an 
English  person ;  therefore  there  is  no  method  whatever  of  construing  that  will  but 
by  applying  English  law  to  it. 

But  then  another  question  arises,  namely,  whether,  in  consequence  of  some 
proceedings  that  took  place  in  the  island  of  St.  Croix — proceedings  in  the  nature  of 
a  judicial  decision — there  has  not  been  such  an  operation  as  will  prevent  this  Court 
from  applying  the  rule  of  English  law  to  the  personal  property  of  the  deceased  ? 

Now  it  seems  to  me  that  it  is  not  necessary  to  enter  into  that  question  which  was, 
to  a  certain  extent,  decided  by  myself  in  Martin  v.  Nicolk,  how  far  it  is  competent 
to  Courts  of  this  country  to  allow  a  dispute  with  respect  to  judgments  of  a  foreign 
country.  I  observe  that  Lord  Brougham  is  made  to  say,  in  the  report  of  Houlditch  v. 
Lord  Donegal,  that  he  did  not  approve  of  the  decision  in  Martin  v.  Nicolk,  and  that  he 
thought,  generally,  that  any  foreign  judgment  was  examinable.  I  shall  not  enter 
into  that  question  ;  but  this  1  apprehend  1  am  at  liberty  to  do,  namely,  to  see  whether 
a  judgment  obtained  abroad  has  been  fraudulently  obtained  or  not;  and  I  apprehend 
that  if  the  Court  finds  that  [303]  certain  proceedings  abroad  have  been  fraudulent, 
then  it  is  at  liberty  to  deal  with  the  parties  it  finds  before  it  and  the  subject  it  has 
to  administer,  just  in  the  same  manner  as  if  the  foreign  judgment  had  never  taken 
place. 

In  reference  to  that  point,  1  directed  a  search  to  be  made  in  the  registrar's  book, 
in  order  to  see  what  information  could  be  derived  from  it,  in  regard  to  the  proceedings 
that  took  place  in  Blake  v.  Smith,  in  the  years  1809  and  1810  ;  and  the  short  state- 
ment of  that  case  is  this  :  On  the  25th  of  June  1800,  Smith,  Martinez  and  Blake 
entered  into  articles  of  partnership  for  carrying  on  in  London,  for  10  years  from  the 
2oth  of  June,  the  business  of  wine  merchants,  and  for  buying  and  selling  any  other 
merchandize.  On  the  1st  of  August  1806  Smith,  Martinez  and  Blake  entered  into 
articles  of  co-partnership  with  Lopez  and  C.  and  W.  Downy,  for  carrying  on,  for  six 
years,  the  business  of  port  wine  merchants,  in  Portugal,  under  the  firm  of  Martinez, 
Lopez  &  Co.  ;  and,  by  those  articles,  it  was  provided  that,  if  any  individual  in  either 
partnership  wished  to  retire,  he  should  give  two  months'  notice  ;  but,  if  either  partner- 
ship wished  to  retire,  two  years'  notice  should  be  given.  Smith  and  Martinez  tried 
to  exclude  Blake  from  the  London  partnership  ;  and,  in  January  1809,  he  filed  a  bill 
for  an  injunction.  On  the  S-ith  of  January  an  injunction  was  granted  on  the  footing 
of  the  English  articles  of  partnership.  That  partnership  would  expire  on  the  24th 
of  June  1810;  but  the  partnership  of  the  two  houses  would  not  expire  till  the  1st 
of  August  1812.  On  the  7th  of  February  1810  a  supplemental  bill  was  filed  by 
Blake,  stating,  amongst  other  things,  that  a  decree  had  been  fraudulently  obtained 
by  the  [304]  Defendants  in  Portugal  for  dissolving  the  house  of  Martinez,  Lopez  & 
Co.  Then  a  notice  of  motion  was  given,  on  the  21st  of  February  1810,  for  a  more 
extended  injunction  ;  and  a  cross-notice  of  motion  to  dissolve  was  given  by  the 
Defendants  on  the  23d  of  February  ;  and  how  it  happened  I  do  not  know,  nor  does 
it  very  distinctly  appear,  for  I  have  not  got  the  affidavits,  but  it  did  happen  that,  on 
the  13th  of  March  1810,  both  motions  were  refused  ;  and,  on  the  21st  of  May,  the 
Defendants  filed  their  answer.  On  the  21st  of  June  1810,  in  consequence  of  some 
new  attempt  that  was  made  by  the  Defendants  against  the  Plaintiff,  the  Plaintiff 
gave  a  new  notice  of  motion  to  extend  the  injunction,  and  he  filed  an  affidavit.     That 
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atfidavit,  as  I  recollect,  merely  verified  the  fact  of  some  new  attempt  tending  to 
dissolve  the  partnership.  The  Chancellor  proposed  to  the  Defendants  to  try  certain 
issues  for  determining  whether  the  house  of  Martinez,  Lopez  &  Co.  still  subsisted  in 
contemplation  of  law,  which  they  refused  to  try  ;  and,  on  the  4th  of  July,  which  was 
after  the  London  partnership  had  expired,  the  Lord  Chancellor  granted  an  injunction 
to  restrain  the  Defendants  from  dealing  in  port  wine  otherwise  than  in  partnership 
with  the  Plaintiff.  Therefore  he  held  that  the  articles  of  co-partnership  of  the  1st 
of  August  1806  might  be  dealt  with  and  carried  into  execution  by  a  Court  in  this 
country,  as  against  the  Defendants  here,  notwithstanding  there  was  a  decree  in 
Portugal  to  dissolve  the  partnership.  Thus  the  Court,  by  means  of  the  injunction, 
set  aside  the  judgment  of  a  foreign  Court ;  and  the  ground  on  which  the  Court 
proceeded  was  that  the  foreign  judgment  had  been  obtained  by  fraud.  Now  I  take 
that  to  be  quite  consistent  with  the  principles  on  which  this  Court  acts  ;  and  it  is  of 
no  consequence  where  the  judg-[305]-ment  is  given,  if  it  appears  to  have  been 
obtained  by  fraud  ;  in  every  such  case  the  Court  will  consider  it  as  a  nullity. 

Then  the  question  is  whether  the  proceedings  that  have  taken  place  in  what  is 
called  the  Executor's  Court  of  Dealing  in  the  island  of  St.  Croix  can  be  considered 
to  be  fair  and  just ;  or  whether,  on  the  contrary,  they  do  not,  on  the  face  of  them, 
carry  conviction  that  they  were  fraudulent ! 

It  seems  that  Mr.  Henry  Seaton,  the  son,  and  Mr.  Dewhurst,  having  obtained  a 
Danish  probate  of  the  joint  will,  imagined  that  they  were  entitled,  according  to  the 
Danish  law,  to  hold  an  Executor's  Court  of  Dealing  ;  and  Danish  lawyers  have  been 
examined  as  to  the  nature  and  jurisdiction  of  that  court ;  and  they  do  not  differ 
much  in  their  opinions  upon  the  subject.  [His  Honor  here  read  the  evidence  given 
by  the  advocates  practising  in  St.  Croix  and  in  the  High  Court  at  Copenhagen.]  As 
I  understand  the  language  of  the  advocate  in  St.  Croix,  he  is  speaking  of  a  case  where, 
by  a  testamentary  instrument,  certain  persons  have  been  appointed  incassators  and 
guardians  for  other  persons  ;  and  he  says  that  they  may  form  themselves  into  a 
court  for  administering  the  property  for  the  benefit  of  those  persons ;  but  I  do  not 
find  it  asserted,  anywhere,  that  a  court  can  be  so  constituted  as  to  enable  the 
incassators  and  guardians  to  determine  questions  for  themselves.  There  is  no  such 
thing  alleged  ;  and,  if  it  were  alleged,  the  question  is  whether  it  is  not  contrary  to 
the  common  course  of  justice  that  anything  should  be  called  a  judgment,  or  be 
allowed  to  have  any  effect,  where  the  persons  to  decide  are  the  interested  persons, 
and  [306]  where  those  persons  are  found  to  decide  in  their  own  favour. 

It  appears,  with  respect  to  these  proceedings,  that,  on  the  6th  of  March  1828,  Mr. 
Dewhurst  and  Mr.  H.  Seaton  met,  and  that  they  formed  the  court,  and  were  attended 
by  Mr.  Erickson  (a  person  whom  they  had  employed),  and  by  Mr.  Attorney  Hansen, 
who  appeared  on  behalf  of  Dr.  and  Mrs.  Price.  At  this  meeting  the  joint  will  and 
certain  copies  of  the  separate  wills  were  produced  ;  and  Mr.  Hansen,  on  behalf  of  Dr. 
and  Mrs.  Price,  called  upon  Mr.  Dewhurst  and  Mr.  H.  Seaton  to  say  whether  they 
admitted  the  separate  wills  to  be  the  wills  of  Mr.  and  Mrs.  Seaton  and  to  be  legal 
according  to  the  laws  of  England,  as,  otherwise,  he  must  request  the  dealing  in  the 
estate  to  be  postponed,  in  order  to  procure  the  necessary  information  from  England 
on  those  two  points.  Mr.  Dewhurst  and  Mr.  H.  Seaton  then  said  that  they  were 
unable  to  determine  as  to  the  coriectness  of  the  copies,  inasmuch  as  the  same  were 
not  authenticated  by  any  public  functionary  in  England  ;  nor  could  they  undertake 
to  decide  whether"  the  separate  wills  and  the  dispositions  thereby  made  were 
admissible  and  in  accordance  with  the  laws  of  England.  Mr.  Hansen  then  requested 
that  the  further  proceedings  of  the  meeting  might  be  postponed  for  a  week,  which 
was  conceded. 

The  parties  met  again  on  the  13th  of  March  1828.  Mr.  Hansen  then  requested 
that  the  proceedings  of  the  court  might  be  postponed  for  three  months,  in  order 
that  he  might  procure  information  from  England  as  to  the  legality  of  the  separate 
wills.  Mr.  Dewhurst  and  Mr.  H.  Seaton  refused  to  postpone  the  proceedings,  [307] 
observing  that  the  final  division  of  the  property  had  then  been  postponed  for  several 
years  ;  that  the  summons  served  had  been  effected  solely  with  the  view  of  affording 
Dr.  Price  an  opportunity  of  attending  to  his  interest  at  the  final  division  of  the 
property,  but  had  not  been  issued  to  proceed  against  Dr.  Price  on  the  question  of 
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the  competency  of  the  executors  to  administer  the  estate,(l)  or  as  to  the  validity  of 
the  dispositions  last  made  on  the  part  of  Henry  and  Catherine  Seaton  ;  as,  in  those 
respects,  Dr.  Price  had  been  long  acquainted  with  the  views  of  the  joint  heirs  with 
him,  and,  as  respected  the  objections  urged  by  them  as  to  his  right  to  participate  in 
the  inheritance  in  St.  Croix,  and,  consequently,  it  had  rested  entirely  optional  with 
him,  in  case  he  found  it  accordant  with  his  interest,  long  since  to  have  procured 
elucidation  respecting  the  authenticity  or  validity  of  both  the  wills  referred  to  by 
him,  and  their  legality  with  reference  to  the  laws  of  England  :  the  executors,  there- 
fore, as  adult  heirs  under  a  will  which  had  been  executed  in  due  legal  form,  con- 
sidered themselves  fully  entitled  to  divide  amongst  themselve.s,  and  that  there  did 
not  exist  any  reason  to  grant  the  extension  required  by  Mr.  Attorney  Hansen. 
Hansen  then  put  in  a  plea,  in  which  he  protested  against  the  competency  of  Mr. 
Dewhurst  and  Mr.  H.  Seaton  to  act  in  the  administration  of  the  property,  on  the 
ground  that  the  joint  will  was  revoked  by  the  separate  wills,  the  legality  of  which 
was  to  be  determined,  not  according  to  the  Danish,  but  according  to  the  English 
laws,  inasmuch  as  Mr.  and  Mrs.  Seaton  were  English  subjects,  and  resided  in  England. 
On  the  24th  of  March  1828  another  [308]  meeting  took  place;  and  Mr.  Dewhurst 
and  Mr.  H.  Seaton  then  decided  that  the  authenticity  of  the  copies  of  the  separate 
wills  and  the  validity  of  those  wills  according  to  the  English  laws  were  matters  of 
no  importance,  those  instruments  being,  both  in  form  and  tenor,  contrary  to  the 
Danish  laws,  and  that  the  property  in  St.  Croix  ought  to  be  disposed  of  in  accordance 
with  the  joint  will  and  the  laws  of  Denmark.  And,  accordingly,  they  adjudged  that 
Dr.  and  Mrs.  Price  were  not  entitled  to  any  share  of  the  money  due  on  the  mortgage, 
because  they  had  refused  to  refund  what  they  had  received  in  England,  and  that  the 
debt,  after  making  certain  deductions,  should  be  divided  between  themselves  and  the 
other  parties  interested  under  the  joint  will,  in  certain  proportions  which,  for  aught 
I  know,  may  be  right  according  to  the  Danish  law. 

That  is  the  course  of  proceeding  which  is  set  up  in  opposition  to  the  law  of  this 
country,  which  directs  that  the  personal  property  of  every  person  who  dies  leaving 
a  will,  which  has  been  admitted  to  proof,  shall  be  administered  according  to  that 
will.  It  would  be  idle  to  say  that  any  regard  or  attention  ought  to  be  paid  to  such 
a  proceeding  as  this.  I  apprehend  that,  wherever  it  is  manifest  that  justice  has  been 
disregarded,  and  that  the  parties  are  merely  making  use  of  legal  proceedings  as  a 
matter  of  form,  for  the  purpose  of  doing  that  which  is  contrary  to  all  notions  of 
justice,  namely,  of  deciding  for  themselves  and  in  their  own  favour,  the  Court  is 
bound  to  treat  their  decision  as  a  matter  that  is  of  no  value  and  no  substance.  And 
my  opinion  is  that  I  am  at  liberty  to  deal  with  Mr.  Dewhurst  and  the  other  parties 
that  I  find  upon  this  record,  and  with  the  property,  if  they  have  received  any  by 
force  of  the  [309]  judgment,  just  in  the  same  manner  as  if  they  were  here  possessing 
assets  of  this  testatrix. 

It  appears  to  me,  therefore,  that  I  am  at  liberty  to  declare  that  this  foreign  judg- 
ment, so  far  as  it  has  tended  to  give  any  interest  to  Mr.  Dewhurst  or  any  of  the 
other  Defendants,  is  fraudulent  and  void  ;  and  that,  so  far  as  they  have  received  or 
may  receive  any  part  of  the  personal  property  of  Mrs.  Seaton,  they  are  accountable 
for  it  to  her  executrix. 

This  case  has  been  so  unfairly  conducted  on  the  part  of  the  Defendants  that  I 
shall  give  the  costs,  as  against  the  Defendants,  up  to  the  hearing. 

Declare  that  the  proceedings  and  decision  in  the  Executors'  Court  of  Dealing  are 
void,  and  that  the  mortgage  money  passed  by  the  separate  wills  of  Mr.  and  Mrs. 
Seaton,  and  that  the  same  is  now  vested  in  the  Plaintifif,  Mrs.  Price,  the  personal 
representative  of  Mrs.  Seaton. 

(1)  There  seems  to  be  some  inaccuracy  in  the  translation  of  this  part  of  the  pro- 
ceedings of  the  Executors'  Court  of  Dealing. 
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[310]    Thornton  r.  CuRLixG.(l)    Jw/y  21,  22,  1824. 

TFill.     Domicile. 

If  a  British  subject  domiciled  in  a  foreign  country,  by  bis  will  appoints  A.  his 
executor,  but  makes  a  disposition  of  his  personal  property  which,  though  valid  by 
the  laws  of  England,  is  invalid  by  the  laws  of  that  foreign  country,  the  Court  of 
Chancery  is  at  liberty,  notwithstanding  probate  may  have  been  granted  to  A.  in 
this  country  to  hold  that  the  will  has  no  operation  beyond  appointing  A.  the 
executor. 

In  the  year  1S15  Colonel  Thornton,  a  gentleman  of  considerable  landed  property 
in  Yorkshire,  went  to  France  with  the  view  of  ultimately  fixing  his  residence  there. 
In  the  course  of  that  and  the  next  year,  he  removed  to  France  his  furniture,  plate, 
pictures,  horses  and  several  other  articles.  In  October  1816  he  appeared  before  the 
mayor  of  the  fifth  arron</«s<'men/  of  Paris  and  declared  his  intention  of  permanently 
residing  in  France.  In  January  1817  he  obtained  from  the  King  of  France  a  Royal 
ordonnante,  admitting  him  to  the  enjoyment  of  all  civil  rights.  In  the  course  of  the 
same  year  he  purchased  an  estate  called  Pont  le  Roi,  in  the  department  of  St.  Aube, 
and  took  a  lease  for  1-5  years  of  the  Royal  domain  of  Chambord,  near  Blois,  and  then 
assumed  the  title  of  Marquis  de  Pont.  In  August  of  that  year  he  addressed  a 
memorial  to  the  King  of  France,  soliciting  his  naturalization  and  admission  to  all  the 
rights,  civil  and  political,  of  a  French  subject. 

Colonel  Thornton  was  married,  and  had  one  legitimate  child,  but  he  had  been  long 
separated  from  his  wife.  In  October  1818  he  came  to  England  on  business  ;  and  he 
then  made  a  will  in  the  English  form,  and  in  which  he  described  himself  as  of  his 
residence  in  Yorkshire,  and  of  Pont  le  Roi  and  Chambord  in  France  ;  and  he  thereby 
[311]  provided  for  a  lady  with  whom  he  lived,  and  for  his  illegitimate  child  by  her 
(who  were  the  principal  objects  of  his  bounty),  but  made  no  provision  either  for  his 
wife  or  for  his  legitimate  child,  except  by  giving  the  latter  a  legacy  of  £100.  Colonel 
Thornton  shortly  after  making  his  will  returned  to  France.  On  the  10th  of  May  1823 
he  died  in  Paris.  In  the  couree  of  that  year  the  Prerogative  Court  of  Canterbury, 
after  an  unsuccessful  opposition  on  the  part  of  his  widow,  granted  probate  of  his  will 
to  Dr.  Curling,  one  of  the  executors  named  in  it.  (See  2  Addams,  6  ;  and  Robertson 
on  Succession,  287.) 

The  Plaintifi"  in  the  present  suit  was  the  testator's  legitimate  child,  an  infant,  by 
his  mother  and  next  friend  ;  and  the  Defendants  were  Dr.  Curling,  Colonel  Thornton's 
illegitimate  daughter,  and  the  lady  with  whom  he  had  lived.  The  bill,  after  stating  as 
above,  prayed  that  Dr.  Curling  might  be  restrained  from  getting  in  any  part  of  the 
deceased's  outstanding  personal  estate,  whether  in  France  or  England,  and  that  a 
receiver  might  be  appointed  to  get  in  the  same. 

Mr.  Shadwell  and  Mr.  Newland,  for  the  Plaintifi",  now  moved  for  an  injunction 
and  receiver  according  to  the  prayer  of  the  bill. 

If  a  British  subject  is  domicired  in  a  foreign  country  at  his  death,  the  succession 
to  his  personal  property,  wheresoever  it  may  be,  is  governed  by  the  law  of  that 
country  :  so  also,  if  he  has  made  a  will,  the  disposition  which  he  has  made  of  his 
personal  property  must  be  regulated  by  the  same  law :  therefore,  if  the  disposition  is 
invalid  according  to  the  law  of  the  deceased's  domicile,  [312]  it  must  be  held  to  be 
invalid  in  this  Court,  and  that  notwithstanding  his  will  has  been  admitted  to  probate 
in  this  country.  It  is  clear  that  Colonel  Thornton  was  domiciled  in  France  at  his 
death.  Now,"  by  the  civil  code  of  that  country,  a  testator  who  leaves  a  widow  and 
a  legitimate  child  cannot  dispose  of  his  property  in  favour  of  an  illegitimate  child, 
more  especially  where  that  illegitimate  child  is  the  offspring  of  an  adulterous  inter- 
course. The  consequence  is  that,  according  to  the  French  law.  Colonel  Thornton  s 
will  is  wholly  invalid  as  against  his  widow  and  legitimate  child  for  whom  he  has  made 

(1)  The  above  report  is  taken  from  a  copy  of  the  shorthand  notes  referred  to  in 
the  preceding  case,  in  the  possession  of  Mr.  Hertslet,  of  Norfolk  Street,  Strand. 
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scarcely  any  provision,  and,  indeed,  it  has  been  decided  so  to  be  by  the  Judge  of  the 
Civil  Tribunal  of  the  First  Resort  for  the  Department  of  the  Seine,  in  a  litigation 
which  recently  took  place  betvveeen  Dr.  Curling  and  the  widow.  If  then  the  will  is 
invalid  according  to  the  law  of  France,  it  must  be  held  to  be  invalid  in  this  Court,  so 
far  at  least  as  it  professes  to  dispose  of  the  deceased's  personal  property  ;  and  Dr. 
Curling  who,  by  the  act  of  probate,  has  acquired  the  legal  dominion  over  the  property, 
must  be  considered  as  a  trustee  for  the  Plaintiff.  It  is  the  province  of  this  Court  to 
decide  as  to  the  effect  of  the  dispositions  in  a  will ;  and  the  sentence  of  a  Court 
of  Probate  cannot  control  this  Court  in  deciding  on  questions  properly  within  its 
cognizance. 

[The  Lord  Chancellor.  I  have  no  authority  to  say  that  an  instrument  of 
which  the  Ecclesiastical  Court  has  granted  probate  is  not  a  will.  The  Ecclesiastical 
Court  has  not  only  granted  probate  of  this  instrument,  but  it  has  determined  also 
that  Dr.  Curling  should  have  the  probate  of  it;  and,  therefore,  I  must  consider  him 
as  being  in  possession  of  the  property  under  an  authority  that  I  cannot  control,  except 
for  misconduct.  Supposing  [313]  it  should  turn  out  that  none  of  the  bequests  can 
have  any  effect,  and  that  there  is  an  intestacy  as  to  all  the  personal  estate,  still  he  has 
got  the  office  of  executor.] 

We  do  not  go  to  the  extent  of  saying  that  there  is  no  will.  We  submit  that  it 
was  necessary  for  the  Ecclesiastical  Court  to  grant  either  probate  or  administration 
to  some  person  in  order  to  get  in  the  personal  estate. 

[The  Lord  Chancellor.  If  the  Ecclesiastical  Court  has  thought  proper  to  grant 
probate  of  this  will,  I  cannot  contradict  them ;  and  it  is  quite  a  new  thing  to  apply 
to  this  Court  to  appoint  a  receiver  upon  the  ground  that  the  Ecclesiastical  Court  has 
clothed  A.  B.  with  the  character  of  executor  in  order  that  the  personal  estate  may  be 
taken  care  of,  and  that  I  am  to  remove  him  on  the  ground  that  the  will  is  no  will  at 
all.  I  cannot  decide  that.  I  do  not  know  on  what  ground  the  Ecclesiastical  Court 
has  granted  probate.  It  is  enough  for  me  that,  having  granted  probate,  I  am 
concluded  from  examining  the  question  whether  there  is  a  will  or  not,  or  whether 
Dr.  Curling  is  executor  or  not] 

We  admit  that  Dr.  Curling  is  executor;  all  that  we  contend  for  is  that,  notwith- 
standing the  will,  he  is  a  trustee  of  the  property  for  the  persons  entitled  to  it 
according  to  the  French  law.  Sir  John  Nicholl,  who  granted  the  probate,  considered 
that  his  opinion  would^not  control  the  question  which  is  now  submitted  to  your 
Lordship. 

[The  Lord  Chancellor.  I  do  not  think  that  it  will  finally  control  the  question  : 
for,  although  if  the  Ecclesiastical  Court  has  granted  probate  of  the  will,  I  must  take 
it  to  be  a  will ;  yet  what  part  of  the  [314]  contents  of  that  will  is  effectual,  and  in 
what  way  the  Court  shall  determine  on  the  property,  is  quite  a  different  thing.  There 
are  many  cases  in  which  a  man  is  appointed  executor,  and  yet  the  property  goes 
(notwithstanding  the  contents  of  the  will)  as  if  there  was  an  intestacy ;  as,  for 
instance,  if  legacies  which  exhaust  the  whole  of  the  property  are  given  to  persons  who 
cannot  take  them,  the  person  so  appointed  is  still  executor,  although  he  must  distribute 
the  property  exactly  as  if  the  deceased  had  died  intestate.  If  this  cause  were  now 
being  heard,  and  if  the  law  of  England  be  such  that  I  ought  to  apply  the  law  of 
France  in  distributing  the  property,  I  should  be  perfectly  at  liberty  then  to  say  that 
this  instrument  is  a  vi'ill  so  far  as  it  appoints  Curling  executor,  but  that  it  has  no 
other  opei'ation,  and,  therefore,  the  case  is  exactly  the  same  as  if  the  executor 
were  a  trustee  for  the  next  of  kin  :  but  I  will  not  decide  so  important  a  question  as 
that  on  a  motion.  If  you  mean  to  say  that  Dr.  Curling  intends  to  distribute  the 
property  in  a  way  that  this  Court  will  not  finally  sanction,  then  I  must  have  an 
affidavit  of  that  fact.] 

It  is  not  necessary  to  resort  to  affidavits  on  that  point,  for  Dr.  Curling  in  his 
answer  says  expressly  that,  if  he  is  permitted  to  receive  the  personal  estate,  he  will 
apply  it  according  to  the  directions  of  the  will. 

The  Lord  Chancellor  [Cottenham].  After  what  has  passed,  Dr.  Curling  will 
be  very  careful  how  he  disposes  of  the  property.  If  he  disposes  of  it  under  the 
notion  that  the  directions  of  this  will  are  all  effectual,  and  they  turn  out  not  to  be  so, 
he  will  be  answerable  for  the  property.     If  you  could  shew  that  Dr.  Curling  had 
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property  of  the  testator  in  his  hands,  [315]  and  were  to  move  to  have  that  property 
pjiid  into  Court,  that  is  a  proceeding  which  seems  to  be  open  enough.  What 
constitutes  a  man's  domicile  at  his  death,  and,  supposing  it  to  be  established  that  he 
was  domiciled  in  a  foreign  country,  what  is  the  eflect  of  his  will  having  regard  to  the 
law  of  that  country,  are  questions  much  too  difficult  and  important  to  be  decided  on 
a  motion. 

The  Soucitor-General,  Mr.  Home  and  Mr.  Heald  appeared  for  the  Defendants. 

[315]    Yaxdergucht  v.  De  Blaquiere.    July  10,  11,  1838. 

[S.  C.  5  My.  &  Cr.  229 ;  41  E.  R.  358  (with  note).] 

Alimony. 

A  married  woman,  divorced  from  her  husband  and  entitled   to  alimony  under  the 
sentence  of  the  Ecclesiastical  Court,  accepted  a  bill  of  exchange  for  articles  o 
dress  supplied  to  her  by  the  drawer,  and  made  it  payable  at  her  banker's  to  whom 
her  alimony  was  paid.     Held  that  she  did  not  thereby  charge  her  alimony. 

In  1819  Lady  Harriet  de  Blaquiere,  who  had  lived  separate  from  her  husband, 
Ueneral  de  Blaquiere,  ever  since  June  1814,  instituted  a  suit  against  her  husband,  in 
the  Consistory  Court  of  London,  for  a  divorce  by  reason  of  adultery.  On  the  16th 
of  May  1820  the  Court  pronounced  for  the  divorce,  and  allotted  to  Lady  Harriet 
£380  a  year  for  alimony,  payable  quarterly.  In  June  1835,  Lady  Harriet  being 
indebted  to  the  Plaintiff  in  £22.5  for  articles  of  dress  and  millinery  supplied  to  her 
1)y  the  Plaintiffs  wife  in  1829  and  the  four  following  years,  the  Plaintiff'  drew  upon 
her  a  bill  of  exchange  for  that  sum,  which  she,  at  his  request,  accepted,  and  made  it 
payable  at  her  banker's. 

In  December  1837  the  bill  in  this  suit  was  filed,  stating  that  £300  a  year  was 
payable  to  Lady  Harriet,  for  her  separate  use,  under  articles  of  separation  between 
her  and  her  husband,  and  that  in  addition  thereto  £80  a  year  was  payable  to  her, 
under  the  sentence  of  the  Consistory  Court  of  London,  for  her  sole  and  sepa-[316]- 
rate  use,  maintenance  and  benefit :  that  Lady  Harriet  promised  and  undertook  to 
pay  the  £225  to  the  Plaintiff  out  of  her  separate  income  and  maintenance,  and  to 
charge  the  same  therewith,  and  for  that  purpose  she  agreed  to  accept  the  bill  of 
exchange,  which  had  been  dishonoured  :  that  arrears  of  the  £300  and  £80  were 
then  due  from  General  de  Blaquiere,  and  certain  sums  that  had  arisen  from  those 
yearly  sums  were  then  in  the  hands  of  Lady  Harriet's  bankers.  The  bill  prayed  for 
a  declaration  that  the  £225  and  the  interest  accrued  thereon  were  a  charge  on  the 
yearly  sums  of  £300  and  £80  and  the  arrears  thereof,  and  that  the  £225  and 
interest  might  be  paid  out  of  the  arrears  and  growing  and  future  payments  thereof ; 
and  that  General  de  Blaquiere  might  be  restrained  from  paying  to  Lady  Harriet,  and 
that  she  might  be  restrained  from  receiving  those  yearly  sums  or  the  arrears  thereof. 

On  the  12th  of  February  1838  the  Plaintiff  obtained  the  injunction  on  affidavit 
and  notice,  no  one  having  appeared  for  Lady  Harriet.  She  afterwards  put  in  her 
answer,  in  which  she  said  that  the  £380  a  year  was  allotted  to  her  for  alimony  as 
before  mentioned,  and  that  it  constituted  the  whole  of  her  income :  that  alimony 
was  a  creature  of  the  Ecclesiastical  Court,  and  was  subject  to  the  jurisdiction  of  that 
Court  only  :  that  it  was  not  separate  estate,  but  was  a  provision  for  the  support  and 
maintenance  of  the  wife,  from  day  to  day,  subject  in  respect  to  its  amount,  continu- 
ance and  mode  of  payment,  to  the  discretion  of  the  Ecclesiastical  Court :  that  the 
wife  had,  in  fact,  no  property  therein,  and  that  it  was  liable  at  any  time  to  be  varied 
and  reduced  at  the  discretion  of  the  Judge  of  the  Court ;  that,  in  case  it  should  fall 
in  arrear,  the  right  of  the  wife  to  recover  the  arrears  depended  entirely  on  the 
discretion  of  the  [317]  Court :  that  her  husband  had  allowed  the  £380  a  year  to 
fall  considerably  in  arrear,  and  actions  were  brought  against  him  for  debts  contracted 
by  her  for  necessaries  supplied  to  her  whilst  it  was  in  arrear,  and  he  was  compelled 
to  pay  such  debts,  and,  although  the  amount  thereof  was  considerably  less  than  the 


126  VANDERGUCHT   V.    DE   BLAQUIERE  8  SIM.  318. 

arrears,  the  Ecclesiastical  Court,  in  May  1830,  refused  to  compel  her  husband  to  pay 
up  the  arrears :  that  she  did  not  promise  to  pay  the  £225  out  of  her  separate  income 
and  maintenance,  but  out  of  property  which  she  was  in  expectation  of  receiving 
from  a  near  relation,  and  that  she  never  promised  or  intended  to  charge  her  alimony 
therewith. 

Mr.  Jacob  and  Mr.  Lloyd,  for  Lady  Harriet  de  Blaquiere,  now  moved  to  dissolve 
the  injunction.  The  whole  of  the  £380  is  payable  to  Lady  Harriet  for  alimony, 
under  the  sentence  of  the  Ecclesiastical  Court.  De  Blaquiere  v.  De  Blaquiere  (3  Hagg. 
Eccles.  Rep.  322  ;  and  3  Phillim.  2.58),  inism  v.  Wilsm  (3  Hagg.  329,  note).  Alimony 
stands  on  a  different  footing  from  separate  estate ;  it  is  given  solely  for  the  main- 
tenance of  the  wife,  and  to  relieve  the  husband  from  the  obligation  of  maintaining 
her.  She  may  give  away  property  settled  to  her  separate  use,  and  call  upon  her 
husband  to  maintain  her  ;  but  if  she  gives  away  her  alimony,  she  cainiot  call  on  her 
husband  to  maintain  her.  The  allowance  of  alimony  does  not  relieve  the  wife  from 
the  disabilities  of  coverture  :  it  does  not  give  her  the  capacity  to  contract  respecting 
it,  any  more  than  an  allowance  by  a  father  to  a  minor  son  gives  the  son  a  capacity 
to  contract  respecting  his  allowance.  But  a  married  woman  [318]  has  a  power  of 
contracting  with  reference  to  her  separate  estate.  Stuart  v.  Lcrrd  Kirkwall  (3  Madd. 
387),  Murray  v.  Barlee  {ante,  vol.  4,  p.  82  ;  and  3  Myl.  &  Keen,  209).  [The  Vice- 
Chancellor.  Is  there  any  instance  of  a  bill  in  equity  being  filed  to  compel  payment 
of  alimony  1]  There  have  been  cases  in  this  Court  in  which  decrees  have  been  made 
for  alimony ;  but  those  decrees  were  made  during  the  Rebellion,  when  the  existence 
of  the  Ecclesiastical  Courts  was  suspended.  Anon.  (2  Show,  P.  C.  282),  Owen's  case 
(Litt.  Rep.  78  ;  see  1  Madd.  Prin.  &  Pract.  3d  edit.  494,  note  (x)).  Li  Head  v.  Eead 
Lord  Hardwicke  says  :  "  I  do  not  find  that  this  Court  ever  made  a  decree  for 
establishing  a  perpetual  separation  betmxt  husband  and  wife,  or  to  compel  a  husband 
to  pay  a  separate  maintenance  to  his  wife,  unless  upon  an  agreement  between  them, 
and  even  upon  this,  unwillingly."  The  only  cases  in  which  this  Court  decrees 
maintenance  to  the  wife  are  where  there  is  an  agreement  for  separate  property,  or 
where  the  husband  has  deserted  his  wife,  and  there  is  a  trust  fund  to  which  the 
Court  can  resort.  Alimonyl^is  merely  the  creature  of  the  Ecclesiastical  Court ;  and 
therefore  this  Court  will  ascribe  to  it  those  incidents  and  qualities  only  that  the 
Ecclesiastical  Court  attributes  to  it.  The  case  of  Street  v.  Street^  (Turn.  &  Russ.  322) 
shews  that  this  Court,  when  it  has  to  deal  with  alimony,  considers  it  in  the  same  light 
as  the  Ecclesiastical  Court  does.  If  that  be  so,  we  have  to  consider  some  of  the 
incidents  of  alimony,  as  that  subject  is  dealt  with  in  the  Ecclesiastical  Court.  The 
answer  contains  several  allegations  respecting  it,  which  are  inconsistent  with  the 
notion  that  the  decree  of  the  Ecclesiastical  Court  confers  property  :  such  as  that 
alimony  is  liable  to  be  re-[319]-duced  with  reference  to  new  circumstances,  and  that, 
in  certain  cases,  the  Court  will  not  decree  payment  of  the  arrears.  Suppose  that 
the  bill  of  exchange  were  given  with  reference  to  the  amount  of  the  alimony  at  the 
time,  and  that  the  alimony  should  be  afterwards  reduced  ;  if  this  Court  should 
decree  payment  of  the  bill,  it  might  deprive  the  wife  of  the  necessaries  of  life,  and 
thereby  defeat  the  sole  purpose  for  which  the  alimony  was  granted. 

Moreover,  the  bill  of  exchange  in  this  case  was  given  without  reference  to  the 
alimony,  and  for  necessaries  supplied  to  the  wife  in  1829,  at  which  time  the  alimony 
was  in  arrear,  and,  consequently,  her  husband  was  liable  for  the  articles  supplied. 
Hunt  V.  De  Blwiuiere  (5  Bing.  .5.50). 

Mr.  Knight  Bruce  and  Mr.  James  Parker,  for  the  Plaintiff.  Where  the  wife  has 
a  separate  maintenance,  the  husband,  so  long  as  he  pays  it,  is  not  liable  for  neces- 
saries supplied  to  her.  The  wife  cannot  be  sued  at  law,  and,  if  she  cannot  be  sued  in 
equity,  she  might  be  reduced  to  the  greatest  inconvenience  and  distress  if  she  could 
not  charge  her  allowance. 

If  the  question  now  under  consideration  is  new  and  important,  the  decision  of  it 
ought  to  be  deferred  until  the  hearing,  and,  in  the  meantime,  the  fund  ought  to  be 
secured  ;  for  the  maintenance  is  liable  to  cease,  not  only  by  the  death  of  Lady  Harriet, 
but  on  a  reconciliation  taking  place  between  her  and  her  husband.  So  also,  if  General 
de  Blaquiere  should  become  lapsus  facultati-[320']-bus,  or  if  Lady  Harriet  were  to 
become  possessed  of  property  from  any  other  source,  the  Ecclesiastical  Court  would, 
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oil  the  application  of  the  general,  either  reduce  the  maintenance  or  order  it  to  cease 
altogether.  The  fund,  then,  being  exposed  to  danger,  the  Court  ought,  accordino-  to 
Its  usual  course,  to  secure  it ;  for,  otherwise,  there  may  be  nothing  to  resort  to  in 
case  the  Court  should,  at  the  hearing,  give  the  Plaintiff  the  relief  he  asks. 

It  is  clear  that  Lady  Harriet  intended  the  bill  of  exchange  to  be  a  charge  on  her 
separate  maintenance,  for  she  made  it  payable  at  her  bankers  to  whom  her  allowance 
is  paid.  But  we  contend,  on  the  authority  of  Kenge  v.  Delavall  (1  Vern.  326),  and 
Murray  v.  Barlee,  that,  independently  of  the  bill  of  exchange,  the  creditor  would  have 
had  a  right  to  come  against  the  separate  maintenance. 

No  authority  has  been  cited  as  to  the  distinction  between  alimony  and  separate 
estate.     The  Ecclesiastical  Court  considers  them  both  as  standing  on  the  same  footing 

If  the  wife  has  separate  property,  the  Ecclesiastical  Court  will  not  decree  her 
alimony  :  therefore  the  one  is  merely  a  substitute  for  the  other.  Although  the 
Ecclesiastical  Court  may  either  reduce  alimony  or  make  it  cease  altogether, "yet,  as 
long  as  it  remains,  it  must  have  all  the  incidents  of  property.  JFilsan  v.  JVilson 
(2  Haggard's  Consist.  Rep.  203),  Chamberlain  v.  Hewson  (1  Safk.  115).  In  Hunt  v. 
De  Blaqiiiere,  Park,  J.,  says:  "No  distinction  can  be  drawn  between  maintenance 
under  a  separation  deed  [321]  and  maintenance  by  virtue  of  a  decree  for  alimony." 
(5  Bing.  560.)  Shaftoe  v.  Shaftoe  (7  Ves.  171),  Dawson  v.  Dawsm  {Ibid.  173),  and 
Oldham  v.  Oldham  {Ibid.  410),  shew  that  this  Court  considers  arrears  of  alimony  in 
the  light  of  an  equitable  debt,  and,  on  that  principle,  it  grants  the  writ  of  ne  exeat. 
In  Street  v.  Street  Lord  Eldon  refused  the  writ,  because  the  alimony  was  granted 
pendente  lite  and  not  by  final  decree.  If  a  married  woman  saves  part  of  her  alimony, 
there  can  be  no  doubt  that  she  might  make  a  will  and  dispose  of  it.  The  argument 
on  the  other  side,  however,  goes  the  length  of  contending  that  she  could  not  dispose 
of  her  savings. 

Alimony  is  not,  exclusively,  a  subject  of  ecclesiastical  cognizance ;  for  the  writ 
de  estoveriis  halendis  lies  for  the  recovery  of  it.  In  Stones  v.  Cooke,{\)  your  [322] 
Honor  overruled  a  demurrer  to  a  bill,  praying  for  an  account  and  payment  of  the 
arrears  of  alimony. 

Mr.  Wilbraham,  for  General  de  Blaquiere. 

The  Vice-Chancellok  [Sir  L.  Shadwell].  The  cases  that  have  been  cited  in  the 
course  of  the  argument  do  not  furnish  any  authority  to  shew  that  this  Court  has  ever 
exercised  any  jurisdiction  with  respect  to  alimony,  except  in  granting  the  writ  of  ne 
exeat  reijno.  The  interference  of  the  Court  in  granting  that  writ  has  arisen  from  the 
peculiar  circumstance  that  the  Eccle-[323]-siastical  Court  cannot  compel  the  husband 
to  find  bail.  And  if  the  husband  makes  it  appear  that  he  does  not  intend  to  leave 
the  kingdom,  the  Court  will  not  grant  the  writ,  although  he  may  not  intend  to  pay 
what  is  due  from  him.  If  then  the  course  has  been  not  to  interfere,  as  against  the 
husband,  except  in  one  particular  case,  how  can  it  be  said  that  there  is  any  similitude 
between  alimony  and  property  to  which  a  married  woman  is  entitled  for  her  separate 

(1)  Ante,  vol.  7,  p.  22.  This  decision  was  reserved  by  Lord  Lyndhurst,  C,  on  the 
1st  April  1835.  The  reporter  has  been  furnished  with  the  following  note  of  his 
Lordship's  judgment. 

This  was  a  bill  filed  by  the  executors  of  a  wife  against  her  husband  for  an  account 
and  payment  of  the  arrears  of  alimony.  A  demurrer  has  been  put  in,  and  the  question 
is  whether  such  a  bill  can  be  sustained. 

Alimony  is  the  proper  and  exclusive  subject  for  discussion  in  the  Ecclesiastical 
Court.  It  is  the  province  of  that  Court  to  determine  what  ought  to  be  its  amount, 
for  how  long  it  is  to  be  granted,  and  what  operates  to  discharge  it.  There  is  no 
instance  in  modern  times  of  such  a  bill  as  the  present  being  filed.  During  the 
Rebellion,  bills  were  filed  for  alimony  ;  but  they  were  filed  in  consequence  of  the 
abolition  of  the  Ecclesiastical  Courts.  The  decisions  during  that  period  do  not  apply, 
as  they  proceed  upon  the  peculiar  state  of  circumstances  then  existing ;  other  cases 
where  maintenance  has  been  allowed  to  the  wife  were  cited,  but  neither  do  they 
apply  as  they  were  cases  arising  out  of  the  fraudulent  conduct  of  the  husband,  or  they 
were  cases  of  trust. 

The  simple  question  is  whether,  where  the  alimony  has  been  sufifered  to  run  in 
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use^  Alimony  materially  differs  from  separate  property.  It  is  liable  to  be  varied 
by  the  Ecclesiastical  Court,  according  to  the  husband's  circumstances ;  whereas, 
separate  property  always  remains  the  same,  whatever  alteration  may  take  place  in  the 
circumstances  of  the  husband,  and  whether  he  is  living  or  dead,  or  whether  he  is 
abi-oad  or  not. 

As  the  Plaintiff  has  misstated  his  case  by  misrepresenting  that  the  £300  a  year 
was  separate  property  of  the  wife,  and  as  the  law  is  strongly  against  him,  I  shall  dis- 
solve the  injunction,  with  costs.  The  costs  of  General  de  Blaquiere  must  be  costs  in 
the  cause. 

[324]    Hollo  WAY  v.  Headington.    Jan.  25,  1837. 

[S.  C.  6  L.  J.  Ch.  (N.  S.)  199.] 

Voluntary/  Settlement. 

By  a  voluntary  settlement,  a  husband  and  wife  assigned  all  the  property  to  which  the 
wife  then  was,  or  which  she  or  her  husband  in  her  right  might  become,  entitled  to, 
in  trust  for  the  wife  for  life,  for  the  husband  for  life,  and  for  the  children  of  the . 
wife  living  at  her  death,  whether  begotten  by  her  present  or  any  future  husband. 
The  Court  refused  to  give  effect  to  the  settlement.  I_ 

The  decision  in  Ellis  v.  Nimmo  observed  upon.  ■ 

This  was  a  suit  to  carry  into  effect  a  voluntary  post-nuptial  settlement,  by  which 
the  Plaintiff  Mrs.  Holloway  and  her  husband  conveyed  certain  property  to  which  she 
was  entitled  under  her  father  and  mother's  marriage  settlement,  and  also  all  other 
property  to  which  she  or  her  husband  in  her  right  might  become  entitled  to,  to 
trustees  in  trust  for  the  Plaintiff  for  her  separate  use  for  life,  and,  after  her  death,  for 
her  husband  for  life,  and,  after  the  death  of  the  survivor  of  them,  for  their  children  as 
the  Plaintiff  should  appoint,  and  in  default  of  appointment  for  all  the  Plaintiff's 
children  living  at  her  death,  whether  begotten  by  Mr.  Holloway  or  by  any  future 
husband. 

The  cause  was  originally  heard  in  1836,  when  the  bill  was  dismissed.  It  now 
came  on  to  be  reheard. 

Mr.  Wakefield  and  Mr.  Hughes,  for  the  Plaintiff  who  was  living  separate  from 
her  husband,  said  that  the  Court  ought  to  give  effect  to  the  settlement,  as  it  was 
founded  on  a  meritorious  consideration  ;  for  Mr.  Holloway  had  relinquished  in  favour 
of  his  wife  and  children  all  the  property  that  might  come  to  him  through  his  wife. 
They  relied  on  Ellis  v.  Nimmo  (Lloyd  &  Goold's  Rep.  333),  and  Muskerry  v.  Ghinncry 
(Ibid.  185). 

Mr.  Knight  and  Mr.  0.  Anderdon,  for  the  Defendant  Mr.  Holloway.  The 
decision  in  Ellis  v.  Nimmo  proceeded  on  the  ground  that,  before  the  passing  of  the 

arrear,  a  bill  can  be  maintained  by  the  executors  of  a  wife  against  the  husband.  It 
was  said  that,  in  analogy  to  the  cases  in  which  this  Court  grants  the  writ  of  ne  exeat 
regno,  and  on  principle,  the  bill  might  be  sustained  ;  but  it  is  impossible  to  look  into 
those  cases  without  seeing  how  very  reluctantly  the  Court  has  acted  in  giving  relief. 
See  Shaftoe  v.  Shaftoe  and  Dawson  v.  Dawson.  Then  it  was  said  that  the  party  will 
be  without  remedy,  because  executors  cannot  maintain  a  suit  in  the  Ecclesiastical 
Conrt.  That  argument  operates,  I  think,  the  other  way,  for  executors  may  maintain 
suits  in  the  Ecclesiastical  Court,  but  not  for  arrears  of  alimony.  It  should  seem, 
therefore,  that  the  claim  must  cease  with  the  death  of  the  wife.  That  is  probably 
the  principle ;  but  it  does  not  follow  that,  therefore,  this  Court  has  juri.sdiction. 
There  is  no  instance  of  such  a  bill  as  the  present  being  filed  against  a  husband  by  the 
executors  of  the  wife ;  and  I  should  be  very  averse  to  establish  a  precedent.  The 
authorities  do  not  warrant  it.  The  cases  in  which  the  Court  has  granted  the  writ  of 
ne  ex-eat  regno  do  not  warrant  it,  nor,  from  the  circumstance  of  the  Ecclesiastical  Court 
not  interfering,  can  I  found  any  jurisdiction  in  this  Court.  The  demurrer  must  be 
allowed.  „ 
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Statute  of  Uses,  [325]  Courts  of  Equity  compelled  the  specific  execution  of  contracts 
founded  on  the  consideration  of  blood.  It  has  been,  however,  established  by  a  series 
of  decisions  since  the  passing  of  that  statute  that  Courts  of  Equity  will  not  exercise 
their  jurisdiction  to  compel  specific  performance,  except  where  the  agreement  which 
they  are  asked  to  execute  is  founded  on  a  valuable  consideration.  There  are  other 
cases  which  shew  that  Courts  of  Equity  do  not  now  pay  the  same  regard  to  the  con- 
sideration of  blood  as  they  did  before  the  passing  of  the  statute :  for  they  will  not 
supply  a  defective  execution  of  a  power  or  the  want  of  the  surrender  of  a  copyhold 
estate  in  favour  of  a  brother  or  nephew,  or  even  of  a  grandchild,  ^\^lereas,  before 
the  passing  of  the  statute,  they  would  have  compelled  the  execution  of  a  covenant  to 
stand  seised  in  favour  of  persons  standing  in  the  same  or  even  remoter  degrees  of 
relationship  to  the  covenantor.  Consequently,  it  is  now  too  late  to  resort  to  the 
ancient  jurisdiction  of  the  Court ;  and  the  decree  made  on  the  original  hearing  was 
right. 

Mr.  E.  Montagu  and  Mr.  Jeremy  appeared  for  the  other  Defendants. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  However  high  the  authority  may  be 
of  the  Lord  Chancellor  who  decided  Ellis  v.  Nimmo,  that  cause  was  reheard  by  his 
successor,  who  rejected  the  grounds  of  the  former  decision  and  decided  in  the  same  way, 
but  on  difiTerent  grounds.  Therefore,  there  is  the  authority  of  one  Lord  Chancellor  in 
its  favour,  and  the  authority  of  another  Lord  Chancellor  against  it.  Consequently, 
it  is  not  a  decision  that  binds.  Besides,  the  case  in  which  that  decision  was  made  was 
wholly  unlike  the  present,  because  there  the  question  was  not  [326]  how  far  the 
husband  was  bound,  but  how  far  the  father  of  the  lady  was  bound  with  respect  to 
property  that  descended  from  her  uncle.  Here  I  have  a  case  that  is  totally  unlike  that ; 
for  here,  without  any  apparent  reason,  a  husband  and  wife,  whilst  they  are  living 
together,  agree  that  all  the  property  of  the  wife  shall  be  settled  in  a  given  manner. 
The  parties  seem  to  have  been  dealing  quite  at  random ;  for  not  only  is  there  no 
reason  for  such  an  agreement,  but  I  do  not  understand  what  the  parties  meant — 
whether  they  intended  that  the  wife  or  the  husband,  or  that  both  of  them  should 
be  bound.  And  it  seems  to  be  extraordinary  that  a  provision  should  be  made,  which 
might  have  the  effect  of  giving  the  whole  of  the  wife's  fortune,  not  to  her  grandchildren 
by  her  husband,  but  to  a  child  of  a  future  husband.  The  whole  transaction  appears 
to  be  so  vague  and  unreasonable  that,  unless  there  is  some  specific  authority  to  shew 
that  Courts  of  Equity  have  interfered  to  give  effect  to  such  a  post-nuptial  settlement, 
I  will  not  be  the  first  Judge  to  enforce  it.     Therefore,  the  prior  decree  was  right. 


[327]     Pauu  r.  Vox  Melle.     Jan.  26,  1837. 

Interpleader.     Injunction. 

The  common  order  for  an  injunction  in  an  interpleading  suit  is  irregular,  if  it  does 
not  make  the  issuing  of  the  injunction  dependent  on  the  payment  of  the  money 
into  Court. 

The  bill  prayed  that  the  Defendants  might  interplead  respecting  the  sum  of  £10-t 
in  the  Plaintiffs  hands,  and  that  the  Plaintiff  might  be  at  liberty  to  pay  that  sum 
into  Court,  and  that  the  Defendants  might  be  restrained  from  taking  any  further 
proceedings  against  him,  either  at  law  or  in  equity,  relating  thereto. 

On  the  14th  of  January  the  Plaintiff  obtained,  ex  parte,  and  without  any  affidavit 
of  merits,  an  order  for  payment  of  the  £104  into  Court  and  for  the  injunction  ;  but 
the  order,  as  drawn  up,  did  not  make  the  issuing  of  the  injunction  dependent  upon 
the  payment  of  the  money  ;  and  the  Plaintiff  did  not  pay  the  £104  into  Court  until 
the  19th  of  January,  although  he  served  the  Defendants  with  notice  of  the  injunction 
on  the  14th,  and  thereby  prevented  them  from  taking  out  execution  against  him, 
which  otherwise  they  might  have  done  on  the  16th. 

[328]  Mr.  Jacob  and  Mr.  0.  Anderdon,  for  the  Defendant  Von  Melle,  now  moved 
to  discharge  the  order  for  irregularity  on  the  ground  that  it  made  the  issuing  of  the 
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injunction  and  the  payment  of  the  money  into  Court  independent  of  each  other, 
whereas  it  ought  to  have  made  the  latter  a  condition  precedent  to  the  former. 

The  Solicitor-General  and  Mr.  Hayter,  for  the  Plaintiff,  said  that  the  order 
could  not  have  been  drawn  up  until  the  day  after  it  was  pronounced,  at  the  soonest, 
and  that  the  Accountant- General  would  not  receive  money  until  the  order  for  paying 
it  in  had  remained  two  days  in  his  office ;  and,  therefore,  the  injunction  would  have 
been  useless  if  the  issuing  of  it  had  been  made  dependent  on  the  payment  of  the 
money. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  order  for  the  injunction  ought 
to  have  been  so  worded  as  to  prevent  the  Defendant  from  being  affected  by  it  until 
the  Plaintiff  had  paid  in  the  money.  I  am  not  aware  that  the  Accountant-General 
will  not  receive  money  until  the  order  for  paying  it  in  has  been  left  two  days  in  his 
office ;  but,  supposing  that  to  be  the  ease,  it  was  the  Plaintiffs  duty  to  have  been 
more  alert  in  filing  his  bill. 

An  error  has  been  committed  which  has  prevented  the  Defendant  from  issuing 
execution  at  the  time  when  he  was  entitled  to  issue  it ;  and,  therefore,  the  order  in 
question,  like  every  other  erroneous  order,  must  be  discharged  with  costs.  (See  Sieveking 
V.  Behrens,  2  Myl.  &  Craig,  581.) 


[329]    Grant  v.  Hibbert.    Jan.  30,  1837. 

Practice.     Construction  o/  11  Geo.  4  arul  1  JFill.  4,  c.  36,  s.  3. 

An  order  was  made  under  11  Geo.  4  and  1  Will.  4,  c.  36,  s.  3,  directing  a  Defendant, 
who  had  absconded,  to  appear  to  the  bill.  The  Defendant's  only  residence  in 
England  was  at  a  hotel,  where  he  remained  two  days,  and  then  sailed  for  Jamaica. 
Held,  that  the  order  ought  to  be  published  in  the  church  of  the  parish  in  which 
the  hotel  was  situate ;  that  being  the  parish  where  the  Defendant  made  his  usual 
abode  within  thirty  days  next  before  his  absenting. 

By  11th  Geo.  4  and  1  Will.  4,  c.  36,  s.  3,  it  is  enacted  that,  upon  an  affidavit 
being  made  to  the  satisfaction  of  the  Court  that  a  Defendant  has  gone  out  of  the 
realm  to  avoid  being  served  with  the  process  of  the  Court,  the  Court  may  make  an 
order  directing  such  Defendant  to  appear  at  a  certain  day  therein  to  be  named  ;  and 
a  copy  of  such  order  shall,  within  14  days  after  such  order  made,  be  inserted  in  the 
London  Gazette  and  published  on  some  Lord's  Day,  immediately  after  divine  service, 
in  the  parish  church  of  the  parish  where  such  Defendant  made  his  usual  abode  within 
30  days  next  before  such  his  absenting. 

The  bill  in  this  cause  was  filed  on  the  5th  of  November.  Shortly  afterwards  one 
of  the  Defendants,  who  resided  in  Scotland,  arrived  at  a  hotel  at  Blackwall,  where 
he  remained  for  two  days  under  an  assumed  name,  and  then  sailed  for  Jamaica. 

The  Plaintiff  having  been  unable  to  serve  the  Defendant  with  a  suhprena  to  appear 
to  the  bill,  now  moved,  under  the  before-mentioned  Act,  for  an  order  directing  the 
Defendant  to  appear.  The  motion  was  supported  by  an  affidavit  shewing  that  the 
Defendant  had  gone  out  of  the  realm  to  avoid  being  served  with  the  subpoena. 

Mr.  Knight  and  Mr.  G.  Richards  appeared  in  support  of  the  motion. 

[330]  The  Vige-Chancellor  made  the  order :  and  on  its  being  suggested  that 
there  would  be  some  difficulty  in  complying  with  that  part  of  the  Act  which  directs 
the  order  to  be  published  in  the  parish  church.  His  Honor  said  that,  as  the  Defendant's 
first  and  only  residence  in  England  was  for  two  days,  the  place  at  which  he  resided 
during  that  time  must  have  been  his  residence  for  some  time  within  30  days  nexti 
before  his  absenting ;  and,  therefore,  the  order  ought  to  be  published  in  the  parish 
church  of  the  parish  in  which  the  hotel  was  situate. 
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[330]    Miles  t-.  Dyer.    Jan.  30,  1837. 

JFill.     Condmdion.     "  Or  "  cmisfrued  "  Jrul." 

Testator  bequeathed  his  real  and  personal  estate  to  trustees,  in  trust  to  pay  an  annuity 
to  his  wife,  and  to  raise  and  pay  to  each  of  his  children  £2000  on  their  attaining 
21,  and  to  accumulate  the  surplus  income  of  the  trust  property  during  the  life  ol 
his  wife,  and  after  her  death  to  sell  the  property  and  divide  the  proceeds  amongst 
his  children  on  their  attaining  21  ;  and  in  case  all  his  children  should  die  in  the  life- 
time of  his  wife  or  under  21  and  without  leaving  issue,  then,  after  his  wife's  death, 
to  sell  the  trust  property  and  divide  the  proceeds  amongst  certain  other  persons. 
Held,  that  "or"  ought  to  be  read  as  "and,"  and  that  the  children,  having  attained 
21,  were  absolutely  entitled  to  the  property,  though  their  mother  was  living. 

This  cause  now  came  on  to  be  heard,  and  the  question  which  was  discussed  on 
the  hearing  of  the  demurrer  (see  ante,  vol.  5,  p.  435)  was  again  argued. 

Mr.  Knight  and  Mr.  Sidebottom,  for  the  Plaintiffs. 

Mr.  Jacob  and  Mr.  Campbell,  for  some  of  the  Defendants  who  claimed  under  the 
executory  devise,  contended  that  the  Court  could  not  construe  the  word  or  as  and,  unless 
there  was  an  absolute  necessity  for  so  doing,  that  is,  where,  if  it  were  taken  in  its 
natural  sense,  the  will  [331]  would  be  nonsensical ;  that  no  such  necessity  existed  in 
that  case  ;  and,  therefore,  the  words,  "and  without  leaving  lawful  issue,"  must  be 
applied  to  both  the  preceding  branches  of  the  sentence,  namely,  to  dying  in  the 
lifetime  of  the  wife  as  well  as  to  dying  under  21. 

Mr.  G.  Richards,  Mr.  Teed,  Mr.  Stinton,  Mr.  Haldane  and  Mr.  Berkeley  appeared 
for  the  other  Defendants. 

The  Vice-Ch.\.\cellor  [Sir  L.  Shadwell].  The  testator  directs,  in  the  first 
instance,  that  certain  sums  shall  be  subtracted  from  the  capital  of  his  residuary  estate, 
and  that  those  sums  shall  be  paid  to  or  appropriated  for  the  benefit  of  his  children  in 
the  lifetime  of  his  wife ;  and  then  he  directs  that  the  rents,  dividends  and  interest  of 
the  surplus  shall  be  accumulated  during  her  life,  and  that,  after  her  decease,  his  free- 
hold and  leasehold  estates  shall  be  sold,  and  that  the  money  arising  therefrom,  together 
with  the  money  in  the  funds  and  all  other  his  estate  and  effects,  shall  be  paid  to  and 
divided  amongst  his  children  on  their  attaining  the  age  of  21  years.  That,  therefore, 
is  a  clear  gift  to  the  children  whether  they  die  in  the  lifetime  of  his  wife  or  not. 
Then  he  says :  "  And  in  case  all  my  said  children  shall  happen  to  depart  this  life  in 
the  lifetime  of  my  said  wife  or  under  the  said  age  of  21  years,  and  without  leaving 
lawful  issue  of  their,  his  or  her  body."  Now,  when  the  disjunctive  particle  or  is  used, 
it  is  not  usual  to  apply  what  follows  it  to  the  preceding  branch  of  the  sentence.  And, 
moreover,  it  would  be  inconsistent  with  the  gift  to  the  children,  if  I  were  to  hold  that 
the  property  which  is  the  subject  of  it  was  intended  to  go  over  in  case  the  children 
should  die  in  the  lifetime  of  the  wife ;  for  the  gift  to  the  children  is  made  to  [332] 
•depend  on  their  attaining  21,  whether  they  die  in  the  lifetime  of  the  wife  or  not. 

The  best  construction,  therefore,  that  can  be  put  upon  this  will,  is  by  taking  that 
liberty  with  the  words  of  it  which  the  Court  has  frequently  done  in  other  cases,  that 
is,  to  construe  or  as  and. 

Declare  that,  subject  to  the  annuity  of  £400  given  to  the  Defendant  Elizabeth 
Miles,  the  testator's  widow,  the  Plaintiffs  Harriet  Miles  and  Charles  Miles,  and  the 
said  Frederick  Miles  and  the  trustees  of  the  settlement  of  the  Plaintiffs,  John 
Hopkinson  and  Elizabeth,  his  wife,  in  trust  for  them  and  their  issue,  have  become 
absolutely  entitled  to  the  whole  residuary  real  and  personal  estate  of  the  said  testator, 
including  all  accumulations  of  the  income  thereof ;  and  declare  that  the  trusts  or 
directions,  contained  or  implied  in  or  by  the  said  will,  for  the  investment  and  accumu- 
lation of  the  surplus  rents,  dividends  and  interest  of  the  said  testator's  estate,  are 
void  so  far  as  the  same  extend  to  a  time  beyond  the  period  of  21  years  from  the  said 
testator's  death. 
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[333]    ViGERS  V.  Lord  Audley.     Jan.  31,  1837. 

Practice.     Defendant.     Contempt. 

If  an  attachment  has  issued  against  a  Defendant  for  want  of  answer,  he  cannot  file  a 
demurrer  and  answer,  although  the  former  is  confined  to  an  allegation  which  the 
Defendant  might,  by  answer,  have  insisted  he  was  not  bound  to  answer. 

The  bill  contained  an  allegation  that  Solari,  one  of  the  Defendants  (against  whom 
an  attachment  had  issued  for  want  of  answer),  was  an  alien.  Solari  demurred  to 
answering  that  allegation,  on  the  ground  that  it  would  subject  him  to  penalty  or 
forfeiture  ;  but  he  answered  the  rest  of  the  bill. 

Mr.  Wakefield  and  Mr.  Rogers  moved  to  take  the  demurrer  and  answer  ofT  the 
file,  on  the  ground  that  it  had  been  filed  when  the  Defendant  was  in  contempt.  They 
relied  on  Curson  v.  Lord  De  la  Zouch  (1  Swanst.  185). 

Mr.  Wigram,  for  the  Defendant,  said  that  the  demurrer  did  not  affect  the  merits 
of  the  case,  but  was  confined  to  an  allegation  which  tended  to  subject  the  Defendant 
to  penalty  or  forfeiture,  and  therefore  he  might,  by  answer,  have  insisted  that  he 
was  not  bound  to  answer  it. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  In  Cunm  v.  Lwd  De  la  Zoaich  Lord 
Eldon  adverted  to  the  very  point  which  Mr.  Wigram  has  raised.  For  his  Lordship 
says  :  "  In  many  cases  practice  gives  a  construction  to  the  term  answer.  If,  of  the 
interrogatories  in  the  bill,  some  require  an  answer,  while  others  tend  to  criminate 
the  Defendant,  is  it  not  clear  that  he  might,  by  answer,  insist  on  not  answering  the 
latter  interrogatories  ?  Suppose  the  case  of  a  bill  in  which  there  [334]  was  not  one 
question  that  the  Defendant  could  answer  without  subjecting  himself  to  a  penalty." 
And  his  Lordship  affirmed  the  order  of  Sir  Thomas  Plumer,  V.-C,  who  had  directed 
the  demurrer  and  answer  to  be  taken  off  the  file. 

When  a  Defendant  is  in  contempt  for  want  of  answer,  he  is  not  at  liberty  to  file 
a  dilatory ;  and,  consequently,  the  demurrer  and  answer  in  this  case  are  irregular, 
and  must  be  taken  off  the  file.(l) 

[334]     Nedby  v.  Nedby.     Feb.  1,  1837. 

Practice.     Demurrer. 

After  the  12  days  allowed  for  demurring  had  expired,  the  Defendant  referred  the  bill 
for  scandal  and  impertinence.  The  Master  reported  in  the  affirmative  ;  and  seven 
days  afterwards  the  Defendant  demurred  to  the  bill.  Held,  that  the  demurrer  was. 
regularly  filed. 

After  the  twelve  days  allowed  for  demurring,  by  the  10th  Order  of  1833,  had 
expired,  the  Defendant  referred  the  bill  for  scandal  and  impertinence.  On  the  30th 
of  November  the  Master  reported  in  the  affirmative.  On  the  7th  of  December  the- 
Defendant  filed  a  demurrer  for  want  of  parties. 

Mr.  Girdlestone,  for  the  Plaintiff",  moved  that  the  demurrer  might  be  taken  off 
the  file  for  irregularity,  on  the  ground  that  it  had  been  filed  after  the  time  allowed 
for  demurring  had  expired. 

Mr.  Wakefield  and  Mr.  Rogers,  contra,  said  that,  if  the  Defendant  had  filed  his 
demurier  before  he  had  obtained  the  Master's  report,  he  would  have  admitted  [335] 
the  matter  objected  to  to  be  pertinent ;  and,  therefore,  the  case  was  not  within  the 
New  Orders. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  considered  that,  until  the  Master  had 
reported  as  to  the  scandal  and  impertinence,  there  was,  in  fact,  no  bill  which  the 
Defendant  was  compellable  to  answer,  and  refused  the  motion  with  costs. 

(1)  Affirmed  by  the  Lord  Chancellor.     See  2  Myl.  &  Craig,  49.     [iO  E.R.  559.] 
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[335]    Forbes  ti.  Skelton.     Feb.  15,  1837. 
Merchants'  Accounts.     Statute  of  Limitations.     Plea  and  Pleading. 

The  joint-owners  of  plantations  in  Java,  which  they  worked  in  co-partnership,  kept 
an  account  with  certain  merchants  and  agents  at  Bombay,  to  whom  they  became 
largely  indebted  in  respect  of  monies  advanced  and  paid  for  their  use.  Held,  that 
the  account  was  not  a  mercantile  account  within  the  meaning  of  the  exception  in 
the  Statute  of  Limitations. 

A  plea  of  the  Statutes  of  Limitations  of  21  Jas.  1,  and  9  Geo.  4,  is  not  double. 

Averments  in  a  plea  of  the  Statute  of  Limitations  negativing  facts  that  would  defeat 
the  plea,  but  which  are  not  stated  in  the  bill,  are  surplusage,  but  do  not  vitiate  the 
plea. 

A  plea  of  the  Statute  of  Limitations  need  not  negative  the  usual  general  allegation 
that  the  Defendant  has,  in  his  custody,  documents  relating  to  the  matters  contained 
in  the  bill. 

In  1826  Forbes  and  Stewart,  two  of  the  Plaintiffs,  together  with  the  Defendant, 
neral  Skelton,  and  two  other  persons,  were  joint>owners  of  certain  plantations  and 
■  ates  in  the  island  of  Java,  and  of  the  buildings,  furniture,  stock,  crop,  engines, 
implements,  utensils  and  other  things  thereupon,  which  they  worked  in  partnership 
together,  under  the  name  of  the  proprietors  of  the  estates  of  Pamanookan  and 
lassam.  The  proprietors  kept  an  account  with  the  Plaintiffs,  who  were  partners 
,1-  merchants  and  agents  at  Bombay  ;  and  in  June  1826  one  million  rupees  were  due 
i:im  the  proprietors  [336]  to  the  Plaintiffs  in  respect  of  monies  advanced  and  paid 
for  their  use ;  and  it  was  then  arranged  that  each  proprietor  should  take  upon  himself 
personally  a  part  of  the  debt  in  proportion  to  his  share  in  the  estates.  In  pursuance 
of  this  arrangement  the  Plaintiffs,  in  compliance  with  three  written  orders  sent  to 
them  by  the  proprietors  (the  last  of  which  was  dated  the  20th  of  March  1827), 
entered  in  their  books  to  the  credit  of  the  joint  account  of  the  proprietors  the  several 
sums  mentioned  in  the  orders,  and  entered  to  the  debit  of  the  private  or  personal 
account  of  each  proprietor  the  several  sums  set  opposite  to  his  name  in  the  orders. 

The  bill,  which  was  filed  in  November  1836,  after  stating  as  above,  alleged  that 
>ince  such  private  or  personal  account  was  opened  by  Forbes  &  Co.  in  their  books 
with  the  Defendant  Skelton,  in  manner  and  under  the  circumstances  aforesaid,  various 
dealings  and  transactions  had  taken  place  between  him  and  Forbes  &  Co.  as  his 
agents,  and  that  Forbes  &  Co.  had  from  time  to  time  received  divers  sums  of  money 
from  divers  persons  for  and  on  account  of  Skelton,  and  had,  with  his  knowledge  and 
approbation,  carried  the  same  to  his  credit  in  such  private  and  personal  account, 
which  account  still  remained  open  and  unsettled,  and  there  was  at  the  filing  of  the  bill 
a  sum  of  60,000  rupees  and  upwards,  due  from  him  to  Forbes  &  Co.,  on  such  private 
and  personal  account :  that  the  Plaintiffs  Forbes  and  Stewart,  as  representing  the 
firm  of  Forbes  &  Co.  in  this  country,  had  frequently  requested  Skelton  to  come  to 
a  settlement  of  his  private  or  personal  account  with  Forbes  &  Co.,  and  to  pay  to  them 
the  balance,  but  that  he  had  refused  so  to  do :  that  Skelton  had  in  his  custody  divers 
accounts,  &c.,  relating  to  the  matters  aforesaid,  and  from  which  the  truth  of  the 
same  would  appear. 

[337]  The  bill  prayed  for  an  account  of  all  sums  from  time  to  time  paid  or 
received  by  Forbes  &  Co.  on  account  of  Skelton,  and  so  as  aforesaid  carried  to  the 
credit  and  debit  of  his  private  or  personal  account,  and  that  what  should  be  found 
due  to  Forbes  &  Co.  might  be  paid  to  them  by  Skelton. 

The  Defendant  Skelton  filed  the  following  plea. 

This  Defendant,  by  protestation,  &c.,  to  all  the  discovery  and  relief  in  and  by  the 
said  bill  sought  from  or  prayed  against  this  Defendant  doth  plead  in  bar,  and  for  plea 
saith  that,  by  an  Act  of  Parliament  made  and  passed  in  the  21st  year  of  the  reign  of 
James  the  First,  intituled,  "  An  Act  for  Limitation  of  Actions,  and  for  Avoiding 
of  Suits  in  Law,"  it  was  enacted  that  all  actions  of  account  and  upon  the  case,  other 
than  such  accounts   as  concern   the  trade  of  merchandise   between    merchant   and 
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merchant,  their  factors  or  servants,  all  actions  grounded  upon  any  lending  or  contract 
without  specialty,  all  actions  of  debt  for  arrears  of  rent  or  any  of  them  which  should 
be  sued  or  brought  at  any  time  after  the  end  of  the  then  present  session  of  Parliament, 
should  be  commenced  and  sued  within  three  years  next  after  the  end  of  the  then 
session  of  Parliament,  or  within  six  years  next  after  the  cause  of  such  action  or  suit, 
and  not  after :  and  it  was  thereby  further  enacted  that  if  any  person  or  persons 
entitled  to  any  such  action  or  actions  should  be  at  the  time  of  any  such  cause  of  action 
given  or  accrued,  within  the  age  of  21  years,  feme  cmert,  non  compos  mentis,  imprisoned 
or  beyond  the  seas,  then  such  person  or  persons  should  be  at  liberty  to  bring  the  same 
action  so  as  they  should  take  the  same  within  such  times  as  before  limited  after  their 
coming  to  or  being  of  age,  discovert,  of  sane  memory,  at  large,  and  returned  from 
[338]  beyond  the  seas,  as  other  persons  having  no  such  impediment  would  have  done. 
And  this  Defendant  saith  that,  if  the  said  Plaintiffs  ever  had  any  cause  of  action  or 
suit  against  him  for  or  concerning  any  of  the  matters  in  the  aforesaid  bill  of  complaint 
mentioned,  such  cause  of  action  or  suit  did  accrue  or  arise  above  six  years  before  the 
filing  of  the  Plaintiffs'  said  bill  of  complaint,  and  above  six  years  before  suing  out  or 
serving  process  against  this  Defendant  to  appear  to  and  answer  the  said  bill :  nor  have 
the  said  Plaintiffs  been  under  any  of  the  disabilities  mentioned  or  described  in  the 
said  Act  of  Parliament.  And  this  Defendant  for  plea  further  saith  that,  by  an  Act 
of  Parliament  made  and  passed  in  the  ninth  year  of  the  reign  of  King  Geo.  4, 
intituled,  "An  Act  for  Rendering  a  Written  Memorandum  Necessary  to  the 
Validity  of  Certain  Promises  and  Engagements,"  it  was  enacted  that  in  actions  of 
debt,  or  upon  the  case  grounded  upon  any  simple  contract,  no  acknowledgment  or 
promise  by  words  only  should  be  deemed  sufficient  evidence  of  a  new  or  continuing 
Contract  whereby  to  take  any  case  out  of  the  operation  of  the  enactments  in  the 
said  Act  of  the  21st  year  of  the  reign  of  King  Jas.  I,  or  either  of  them,  or  to  deprive 
any  party  of  the  benefit  thereof,  unless  such  acknowledgment  or  promise  should  be 
made  or  contained  by  or  in  some  writing  to  be  signed  by  the  party  chargeable  thereby. 
Provided  always  that  nothing  therein  contained  should  alter  or  take  away,  or  lessen 
the  effect  of  any  payment  of  any  principal  or  interest  made  by  any  person  whatso- 
ever. And  this  Defendant  for  jjlea  further  saith  that  he,  this  Defendant,  hath  never 
at  any  time  within  six  years  next  before  the  filing  of  the  said  bill,  and  within  six 
years  next  before  suing  out  process  against  this  Defendant,  to  appear  to  and  answer 
the  said  bill,  signed  any  writing  by  or  in  which  any  acknow-[339]-ledgment  or  promise 
of  or  in  relation  to  the  matters  hereinbefore  pleaded  to,  or  any  part  thereof,  was  or 
is  made  or  contained.  And  this  Defendant  hath  not,  nor  have  any  person  or  persons 
for  him  or  on  his  account  or  behalf,  or  by  his  order,  at  any  time  within  six  years  next 
before  the  filing  of  the  said  bill,  and  next  before  suing  out  process  as  aforesaid,  paid 
or  caused  to  be  paid  any  principal  money  or  interest  on  account  of  or  for  or  upon  or 
in  respect  of  any  of  the  matters  and  things  in  said  bill  mentioned.  All  which 
matters  and  things  this  Defendant  doth  aver  to  be  true,  and  is  ready  and  willing  to 
prove  as  this  honourable  Couit  shall  award  :  and  he  doth  plead  the  same  in  bar  to 
the  whole  of  the  said  bill ;  and  doth  humbly  demand  the  judgment  of  this  honourable 
Court,  whether  he  ought  to  be  compelled  to  make  any  further  or  other  answer  to  the 
said  bill. 

Mr.  Knight  and  Mr.  G.  Richards,  in  support  of  the  plea.  The  bill  contains  no 
charge  to  exclude  the  operation  of  the  statute.  It  alleges  that,  since  Forbes  & 
Company  had  opened  the  private  or  personal  account  with  Skelton,  various  dealings 
and  transactions  had  taken  place  between  him  and  them  as  his  agents,  and  that  they 
had  from  time  to  time  received  divers  sums  on  his  account  and  had  carried  the  same 
to  his  credit  in  such  private  and  personal  account,  which  account  still  remains  open 
and  unsettled ;  and,  therefore,  all  that  the  Defendant  has  to  do  is  to  shew  that  none 
of  the  dealings  or  transactions  took  place  within  six  years  prior  to  the  institution  of 
the  suit.  The  fact  of  the  accounts  being  open  is  immaterial,  unless  it  can  be  shewn 
that  the  last  item  is  within  the  six  years. 

The  accounts  between  the  parties  were  not  merchants'  accounts,  and,  therefore, 
we  need  not  consider  what  is  [340]  the  construction  of  that  part  of  the  statute  that 
relates  to  merchants'  accounts. 

Mr.  Wigram  and  Mr.  Lewis,  in  support  of  the  bill.     The  accounts  mentioned  io 
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the  bill  are  essentially  merchants'  accounts.  The  bill  alleges  that  Forbes  &  Co.  were 
luerchauts  and  agents  at  Bombay.  Besides,  according  to  the  present  state  of  the  law, 
it  is  not  necessary^  to  shew  anything  more  than  open  accounts.  Cranch  v.  Kirhnan 
(1  Peake's  N.  P.  C.  164),  Coiling  v.  Skmdding  (6  T.  R.  1S9),  JFebber  v.  Thill  (2  Saund. 
121,  127,  note),  Onnston  v.  Hamilton  (8  Bro.  P.  C.  4-iO),  Robinson  v.  Alexander 
^8  Bligh,  N.  S.  352). 

If,  however,  it  is  necessary,  in  order  to  exclude  some  accounts  from  the  operation 
of  the  statute,  that  the  last  item  should  be  within  six  j'ears  before  the  filing  of  the 
bill,  vet  this  plea  does  allege  that  the  last  transaction  took  place  beyond  six  years. 
All  that  it  avers  is  that  the  cause  of  suit  arose  above  six  years  before  the  filing  of 
the  bill.  The  addition  of  an  item  to  an  open  account  does  not  create  a  new  cause  of 
action  ;  but  merely  continues  the  cause  of  action. 

The  pleading  of  the  statute  of  Geo.  4  as  a  distinct  plea  is  informal.  There  is  no 
written  acknowledgment  alleged  in  this  case,  and,  therefore,  the  plea  tenders  two 
issues.     Neither  does  the  bill  allege  that  the  Plaintiffs  were  under  any  disability. 

At  all  events,  the  Plaintiffs  are  entitled  to  a  discovery  as  to  the  documents  and 
papers  in  the  Defendant's  pos-[341]-session ;  for  they  might  find  in  them  something 
that  would  rebut  the  second  plea. 

Mr.  Knight,  in  reply.  No  Judge  has  ever  said  that,  whenever  there  are  open 
accounts,  they  are  to  be  dealt  with  as  merchants'  accounts.  In  Robimon  v.  Alex- 
ander the  account  was,  on  the  face  of  it,  a  mercantile  account ;  and  both  your 
Honor  and  Lord  Brougham  treated  it  as  such.  (See  8  Bligh,  N.  S.  371,  note,  and 
374). 

The  decision  in  Martin  v.  Heathcote  (2  Eden,  169)  was  overruled  in  effect  by  the 
ileeision  of  the  House  of  Lords  in  Robinson  v.  Alexander.  In  JFelford  v.  Liddel  (2  Vez. 
400  ;  and  see  2  Eden.  169,  note)  Lord  Hardwicke^expresses  it  to  be  his  opinion  that, 
even  in  a  suit  relating  to  an  account  between  merchant  and  merchant,  the  statute 
might  be  pleaded  if  the  account  was  closed  and  concluded  between  the  parties,  and 
the  dealings  and  transactions  between  them  were  over.  In  Catling  v.  Skoulding  Lord 
Kenyon  puts  the  question  on  its  proper  ground. 

The  only  question  then  is  whether  it  is  apparent,  on  the  face  of  the  bill,  that  the 
accounts  between  the  parties  were  mercantile  accounts.  The  original  account  related 
to  an  estate  in  Java.  How  it  was  cultivated,  whether  it  produced  anything  fit  for 
exportation,  or  whether  there  was  anything  in  the  nature  of  trade  connected  with  it, 
does  not  appear.  Is  a  general  officer  to  be  converted  into  a  merchant,  merely  because 
he  owns  a  share  in  a  landed  estate  1  Supposing  that  there  was  any  mercantile  dealing 
between  Forbes  &  Co.  and  the  pro-[342]prietors  of  the  estate,  it  ceased  in  1827.  The 
debt  was  then  divided,  and  Skelton  became,  solely,  debtor  for  his  proportion.  The 
Plaintiffs  say  that  various  dealings  and  transactions  have  since  taken  place  between 
Skelton  and  Forbes  &  Co.  as  his  agents  ;  but  not  with  respect  to  the  Java  estate. 
That  matter  was  put  an  end  to  in  1827,  and  the  firm  then  took  each  proprietor  as  its 
separate  debtor.  Nor  is  there  a  single  averment  that  the  firm  have  paid  anything  on 
Skelton's  account.  Therefore  it  is  not  a  case  of  mutual  accounts  :  but  it  is  an  account 
of  which  the  items  consist  solely  of  sums  received  by  the  firm  in  diminution  of  the 
ascertained  debt.  Consequently,  on  the  Plaintiff's  own  shewing,  the  account  is 
unilateral.  If  the  transactions"  down  to  the  year  1827  were  mercantile,  nothing 
subsequent  to  it  was ;  the  business  relating  to  the  estate  was  then  closed. 

The  case  of  Foster  v.  Hodgson  (19  Ves.  180)  decides  that  a  Plaintiff  must  allege 
disability  in  his  bill  if  he  means  to  protect  himself  under  it.  I  admit,  therefore,  that 
the  averment  in  the  plea  that  the  Plaintiffs  have  not  been  under  any  of  the  disabilities 
mentioned  in  the  statute  might  have  been  omitted  :  it  does  not,  however,  vitiate  the 
plea. 

The  charge  that  the  Defendant  has  documents  in  his  possession  is  in  the  common 
form  :  and  Thring  v.  Edgar  (2  Sim.  &  Stu.  274),  and  Macgregor  v.  The  East_  India 
Company  {ante,  vol.  2,  p.  452),  decide  that  such  a  charge  is  immaterial,  unless  it  goes 
on  to  allege  that  the  documents  would  shew  that  there  was  an  item  in  the  accounts 
within  the  six  years. 

[343]  The  Vice-Chanx-ellor  [Sir  L.  Shadwell].  In  Robinson  v.  Alexander  it 
clearly  appears,  both  from  the  account  and  from  the  evidence  of  England,  that  there 
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■were  transactions  between  the  parties  relating  to  stone  and  other  articles,  independent 
of  the  partnership  in  the  ship.  The  account,  therefore,  in  that  case,  was  clearly  a 
mercantile  account. 

In  Foster  v.  Hodgson  (where  it  appears  that  the  dealings  were  between  merchants 
on  the  one  side  and  bankers  on  the  other)  the  first  observation  that  Lord  Eldon 
makes,  is :  "  This  bill  has  no  allegation  that  the  foundation  of  the  suit  is  accounts 
relative  to  merchandise  between  merchant  and  merchant,  unless  it  is  considered  as 
alleging  that  by  implication  from  the  statement  of  the  character  in  which  the 
Plaintifis  stood  and  the  business  they  carried  on."  And  his  Lordship  considered  that 
that  inference  could  not  be  drawn  ;  for  he  allowed  the  demurrer. 

There  is  nothing  in  this  case  from  which  it  can  be  inferred  that  the  accounts 
between  General  Skelton  and  Forbes  &  Co.,  were  mercantile  accounts.  There  is 
nothing  in  the  bill  which  shews  that  the  transactions  between  them  were  mercantile. 
The  bill  represents  that  Forbes,  Stewart,  Skelton  and  two  other  gentlemen  were,  at 
one  time,  joint-owners  of  two  estates  in  Java ;  and  that,  as  such  joint-owners,  they 
were  considerably  indebted  to  Forbes  &  Co.,  who  then  carried  on  the  business  of 
merchants  and  agents  at  Bombay,  in  respect  of  monies  paid,  laid  out  and  expended 
by  the  firm,  on  account  and  for  the  use  of  the  proprietors  of  the  estates.  The  bill, 
therefore,  does  not  represent  that  the  original  debt  was  in  the  nature  of  a  mercantile 
debt.  Then,  in  the  years  [344]  1826  and  1827,  the  proprietors  came  to  an  arrange- 
ment between  themselves,  in  pursuance  of  which  Forbes  &  Co.  debited  the  private 
and  personal  account  of  each  of  the  proprietors  with  a  certain  share  of  the  original 
debt ;  and  consequently  the  sum  that  was  carried  to  Skelton's  debit  forms  one  item 
in  the  account  between  him  and  Forbes  &  Co.  The  bill  then  alleges  that,  since  such 
private  and  personal  account  was  opened  by  Forbes  &  Co.  with  General  Skelton, 
various  dealings  and  transactions  had  taken  place  between  him  and  the  firm  as  his 
agents,  and  the  firm  had,  from  time  to  time,  received  and  been  paid  divers  sums  of 
money  from  divers  persons  for  him  or  on  his  account,  and  had  carried  the  same  to 
his  credit  in  such  private  or  personal  account,  which  account  still  remained  open  and 
unsettled,  and  there  was  then  a  very  large  sum  of  money  due  from  Skelton  to  Foibes 
&  Co.,  on  such  private  or  personal  account.  Over  and  over  again  the  account  that 
Skelton  kept  with  Forbes  &  Co.  is  described  as  a  private  and  personal  account.  The 
bill  nowhere  represents  that  it  was  a  mercantile  account,  or  that  any  transaction  took 
place  between  them  that  was  at  all  like  a  mercantile  transaction ;  and,  therefore,  in 
deciding  upon  this  plea,  I  am  not  at  liberty  to  infer  that  the  account  was  a  mercantile 
account ;  and  if  it  is  not  a  mercantile  account,  it  does  not  come  within  the  exception 
in  the  statute  of  James. 

The  next  question  is,  whether  the  plea  is  good  in  point  of  form.  It  first  of  all 
pleads  the  statute  of  James,  and  afterwards  the  statute  of  Geo.  4.  But  I  do  not 
think  that  it  can  be  considered  as  a  double  plea  on  that  account.  For  although  those 
two  Acts  were  passed  at  different  times,  they  ought,  in  my  opinion,  to  be  considered 
as  making  jointly  one  law. 

[345]  The  plea  then  avers  that  if  the  Plaintiffs  ever  had  any  cause  of  action  or 
suit  against  the  Defendant,  it  accrued  above  six  years  before  the  filing  of  the  bill  and 
the  suing  out  and  serving  of  process  :  and  I  think  that  that  averment  is  sufficient, 
and  that  it  was  not  necessary  to  allege  that  the  account  did  not  contain  an  item 
relating  to  any  transaction  that  took  place  within  the  six  years. 

The  plea  then  goes  on  to  aver  (unnecessarily  as  I  think)  that  the  Plaintiffs 
conjunctively  had  not  been  under  any  of  the  disabilities  mentioned  in  the  statute. 
That  averment,  if  it  had  been  necessary,  ought  to  have  been  made  respecting  the 
Plaintiffs  severally.  But  it  is  not  necessary  in  pleading  the  statute  to  aver  that  the 
Plaintiff  has  not  been  under  any  disability,  unless  something  is  shewn  on  the  bill 
from  which  it  can  be  inferred  that  the  Plaintiff  has  been  under  some  disability.  That 
averment,  therefore,  was  superfluous,  but  it  does  not,  I  think,  vitiate  the  plea. 

The  same  observation  applies  to  the  second  part  of  the  plea.  Lord  Tenterden's 
Act  .says  that  no  acknowledgment  shall  take  a  case  out  of  the  operation  of  the 
statute  of  James  unless  it  be  made  in  writing.  The  bill,  however,  does  not  allege 
that  any  acknowledgment  has  been  made  ;  and,  therefore,  this  part  of  the  plea 
may  be  characterized  as  an  anticipation  of  a  defence  that  might  be  set  up  to  the 
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plea,  and,  consequently,  it  is  surplusage.     Upon  the  whole,  I  do  not  think  that  this 
plea  is  otherwise  than  good. 

Plea  allowed  with  liberty  to  amend. 

[346]    Anonymous.    Feb.  16,  1837. 

Guardian.     Infant. 

If  a  female  guardian  marries  it  is  a  matter  of  course  to  appoint  a  new  guardian. 

A  lady,  who  had  been  appointed  guardian  to  an  infant,  married. 
The  Vice-Chancellor  [Sir  L.  Shadwell],  on  the  application  of  Mr.  Hetherington, 
said  that  it  was  quite  of  course  to  appoint  a  new  guardian  in  such  a  case. 

[346]    Dawson  v.  Dawson.    Feb.  22,  1837. 

Vendor  ami  Purchaser.     Option  to  Purchase. 

Testator  devised  a  house  to  trustees,  upon  trust  to  permit  his  son,  at  any  time  within 
three  months  after  his  death,  to  become  the  purchaser  thereof,  at  the  price  of 
£1000  ;  and  to  sell  and  convey  the  same  to  his  son,  his  heirs,  Ac.  But  should  his 
son  not  complete  such  purchase  within  the  three  months,  then  the  trustees  were, 
within  12  months  from  the  testator's  death,  to  sell  the  house  by  auction.  The  son, 
within  two  months  from  his  father's  death,  declared  to  the  trustees  his  intention  to 
purchase  the  house  at  the  sum  mentioned,  but  they  did  not  deliver  the  title-deeds 
to  their  solicitor,  or  instruct  him  to  prepare  the  conveyance  until  the  last  day  of 
the  three  months ;  and  the  son  did  not  pay  any  part  of  the  purchase-money,  nor 
was  any  conveyance  executed  to  him  within  the  three  months.  Held,  that  he 
could  not  enforce  his  option. 

Roger  Dawson,  by  his  will,  dated  the  30th  of  March  1836,  devised  as  follows : — 
"  I  give  and  devise  unto  and  to  the  use  of  my  sons,  John  Dawson  and  Joseph  Dawson, 
and  John  Bazley  White,  their  heirs  and  assigns,  all  that  my  freehold  house  and 
•remises  in  High  Street,  in  the  borough  of  Southwark,  now  in  the  tenure  or 
eupation  of  my  said  son  Joseph,  with  the  appurtenances,  upon  trust  to  permit  my 
>aid  son  Joseph,  at  any  time  within  three  months  after  my  decease,  to  become  [347] 
the  purchaser  of  the  same  at  or  for  the  price  or  sum  of  £1000,  and  to  sell  and 
absolutely  convey  the  same  unto  my  said  son  Joseph,  his  heirs  and  assigns,  or  as  he 
or  they  shall  direct.  But  should  my  said  son  Joseph  not  complete  such  purchase 
within  three  months  from  my  decease,  then  I  direct  that  the  said  John  Dawson, 
Joseph  Dawson  and  J.  B.  White  shall,  within  12  months  after  my  decease,  absolutely 
sell  and  dispose  of  the  same  by  public  auction  or  private  contract  as  they  shall  deem 
best,  and  for  such  price  and  prices  as  to  them  shall  seem  reasonable,  and  do  and  shall 
stand  jxissessed  of  the  monies  to  arise  from  such  sale  as  part  of  my  residuary  personal 
estate."     And  the  testator  appointed  the  trustees  the  executors  of  his  will. 

The  testator  died  on  the  20th  of  April  1836;  and  (as  the  bill  stated  and  the 
answer  admitted),  within  two  months  afterwards,  Joseph  Dawson,  the  Plaintiflf 
verbally  communicated  to  his  co-trustees  his  intention  to  purchase  the  house  at  the 
price  mentioned  in  the  will,  and  the  co-trustees  assented  thereto ;  and  from  that  time 
considered  that  they  had  actually  sold  the  house  to  the  Plaintiff.  He,  however,  did 
not  pay  any  part  of  the  purchase-money  :  and  his  co-trustees  waited  until  the  last 
day  of  the  three  months  before  they  delivered  to  their  solicitor  the  title-deeds  of  the 
house,  and  instructed  him  to  prepare  the  conveyance  to  the  Plaintiff :  and  they  did 
not  deliver  to  their  solicitor  the  probate  copy  of  the  will  until  a  week  after  the  three 
months  had  expired. 

The  conveyancer  before  whom  the  abstract  was  laid  having  expressed  a  doubt 
whether  a  good  title  could  be  made  to  the  house,  in  consequence  of  the  Plaintiff 
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having  suffered  the  three  months  to  elapse  without  having  completed  his  purchase  ; 
and  some  of  the  parties  inte-[348]-rested  in  the  testator's  residuary  estate  being 
infants,  the  bill  was  filed  by  Joseph  Dawson  against  his  co-trustees  and  the  parties 
interested  in  the  residuary  estate,  in  order  to  obtain  the  opinion  of  the  Court  upon 
the  point. 

Mr.  Knight  and  Mr.  Collins,  for  the  Plaintiff,  said  that  the  Court  did  not  regard 
time  in  suits  for  specific  performance  ;  and  that  the  Plaintiff  had  declared  his  option 
within  the  three  months ;  that  the  testator  had  not  used  the  words,  "  complete  such 
purchase,"  in  their  ordinary  sense ;  and  that  it  was  not  a  new  proposition  but  only 
the  converse  of  the  preceding  proposition.     Earl  of  Eadnor  v.  Shafto  (11  Ves.  448). 

Mr.  Turner,  for  the  Defendants  the  trustees. 

Mr.  Messiter  and  Mr.  Heathfield,  for  the  other  Defendants. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  testator  has  expressed  himself 
thus  :  "Upon  trust  to  permit  my  said  son  Joseph,  at  any  time  within  three  months 
after  my  decease,  to  become  the  purchaser  thereof  at  or  for  the  price  or  sum  of 
,£4000."  It  is  true  that  the  son  was  allowed  the  three  months  to  become  the 
purchaser;  hnt,  imiiut  facie,  the 'becoming  the  purchaser  would  include  not  only  the 
payment  of  the  purchase-money,  but  also  the  taking  of  the  conveyance.  Then  the 
testator  goes  on  to  say,  "and  to  sell  and  absolutely  convey  the  same  unto  my  said 
son  Joseph,  his  heirs  and  assigns,  or  as  he  or  they  shall  direct :  but  should  my  said 
son  Joseph  not  complete  such  purchase  within  three  months  from  my  decease."  Now 
[349]  the  words,  "but  should  my  said  son  not  complete  such  purchase,"  are  negative 
words ;  and  the  testator,  when  he  uses  them,  points  at  some  act  to  be  done,  which 
he  describes  as  the  completion  of  the  purchase.  The  whole  sentence  must  be  taken 
together :  the  son  was  to  pay  the  money  and  then  the  trustees  were  to  convey  the 
house  to  him.  The  son  ought,  at  the  least,  to  have  placed  the  purchase-money  under 
the  control  of  the  trustees :  but  no  such  act  was  done.  How  then  can  a  purchase  be 
said  to  be  completed  where  there  was  no  conveyance  on  the  one  side  and  no  payment 
of  purchase-money  on  the  other'?  A  mere  verbal  notification  of  an  intention  to 
purchase  cannot  be  .said  to  be  a  completion  of  the  purchase. 

Bill  dismissed. 

[349]    Williams  v.  Corbet.     Feb.  20,  1837. 

[S.  C.  6  L.  J.  Ch.  (N.  S.)  182.     Cf.  Foster  v.  Elsley,  1881,  19  Ch.  D.  518.] 

Audito/r. 

Testator  devised  his  estates  to  trustees  in  trust  to  apply  the  rents  in  paying  off 
incumbrances,  and  directed  them  to  employ  A.  to  audit  their  accounts,  and  to  allow 
him  a  proper  salary.  Held,  that  the  trustees  could  not,  arbitrarily,  remove  A. 
from  his  office ;  but  that  he  was  entitled  to  hold  it  as  long  as  he  was  willing  and 
able,  and  to  receive  an  adequate  salary. 

Sir  Corbet  Corbet  devised  his  real  estates  to  trustees  in  trust  to  let  the  same,  and, 
out  of  the  income,  to  keep  down  the  interest  of  such  sums  as  should  be  charged 
thereon  at  his  death,  and  to  pay  all  taxes,  rates  and  other  outgoings  payable  in 
respect  thereof  and  the  expenses  of  keeping  his  mansion-house  in  repair,  and  also  the 
wages  and  salaries  of  auditors,  receivers,  stewards  and  bailifts  who  should  from  time 
to  time  be  employed  in  the  execution  of  the  trust  thereby  created,  [350]  and  to 
accumulate  the  surplus  income  of  his  estates  until  the  same  should  amount  to  a 
sufficient  sum  to  pay  off  the  mortgages  and  incumbrances  thereon,  and  then  to  apply 
the  same  accordingly ;  and,  subject  thereto,  he  devised  his  estates  to  Richard  Corbet 
and  his  sons  in  strict  settlement. 

The  testator,  by  a  codicil,  appointed  the  Plaintiff  (who  was  a  barrister)  to  be  the 
auditor  of  the  accounts  of  his  estates  during  the  execution  of  the  trusts  of  his  will : 
and  he  directed  his  trustees  to  pay  to  the  Plaintiff  such  annual  remuneration  as  it 
was  usual  for  an  auditor  to  receive ;    and,  in  case  the  Plaintiff  or  any  subsequent 
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auditor  should  refuse  to  accept  such  oflSce,  or  become  incapable  or  unwillin''  to 
exercise  the  duties  thereof,  he  requested  his  trustees  to  appoint  a  barrister  of  known 
judgment  and  integrity  to  be  the  auditor  of  his  said  accounts,  and  directed  them  to 
allow  such  auditor  such  remuneration  as  aforesaid,  and  to  submit  their  accounts  once 
in  every  year,  to  the  auditor  for  the  time  being. 

The  Plaintiff  audited  the  accounts  for  some  years  after  the  testator's  death  and 
received  a  salary  of  £50  per  annum  for  so  doing.  Some  differences  having  subse- 
quently arisen  between  him  and  the  trustees,  one  of  them  wrote  to  him  stating  that 
it  was  their  intention  to  remove  him  from  his  oflBce  and  to  appoint  some  other  person 
in  his  place.  The  bill  was  thereupon  filed,  praying  that  the  trustees  might  be 
restrained  from  carrying  their  intention  into  effect,  and  that  they  might  be  decreed 
to  lay  their  accounts,  from  time  to  time,  before  the  Plaintiff,  and  to  allow  him  a 
proper  remuneration  for  auditing  them.  The  trustees  in  their  answer  charged  the 
Plaintiff  with  negligence  and  improper  conduct  in  discharging  the  duties  of  his  office. 

[351]  The  cause  now  came  on  to  be  heard. 

Mr.  Knight,  Mr.  Jacob  and  Mr.  Duckworth,  for  the  Plaintiff,  relied  on  Hibhert  v. 
Hibbert  (3  Mer.  681). 

Sir  William  Home,  Mr.  Wigram,  Mr.  G.  Richards  and  Mr.  Teed,  for  the  Defendants, 
contended  that  the  trustees  had  the  same^power  of  removing  the  Plaintiff  as  they  had 
of  discharging  a  steward  or  bailiff. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  There  is  not  the  slightest  ground  for 
imputing  anything  improper  to  Mr.  Williams.  [His  Honor  then  read  the  will  and 
codicil.]  Under  this  codicil,  Mr.  Williams  has  as  much  right  to  be  the  auditor  as 
any  one  of  the  devisees  has  to  the  real  estates. 

The  testator,  when  he  directed  that  Mr.  Williams  should  be  employed  to  audit 
the  accounts  of  his  estates  and  be  allowed  a  proper  remuneration  for  his  trouble, 
clearly  intended  to  confer  a  benefit  upon  him.  The  trustees,  therefore,  were  not 
justified  in  attempting  to  remove  him  :  but  he  is  entitled  to  be  continued  as  auditor, 
and  to  be  allowed  a  proper  remuneration,  the  amount  of  which  must  be  fixed  by  the 
Master. 

[352]     Booth  v.  Creswicke.(I)    March  3,  8,  1837. 

Mortgagor  and  Mortgagee. 

After  decree  in  a  suit  by  a  second  mortgagee,  to  redeem  the  first  and  foreclose  the 
subsequent  mortgagees,  one  of  the  subsequent  mortgagees  assigned  his  interest  in 
the  premises  to  A.  A.  then  filed  a  bill  against  all  the  parties  to  the  former  suit, 
praying  to  be  entitled  to  the  benefit  of  that  suit,  and  to  redeem  the  mortgagees 
who  were  prior  to  himself,  and  to  foreclose  the  others.  The  bill  was  dismissed  as 
against  all  the  Defendants  except  the  assignor ;  and  A.  was  declared  to  be  entitled 
to  stand  in  his  place,  and  to  use  his  name  in  the  further  prosecution  of  the  first 
suit. 

A  bill  was  filed  by  a  second  mortgagee,  praying  to  redeem  the  first  mortgagee  and 
to  foreclose  the  mortgagor  and  subsequent  mortgagees.  After  the  decree  had  been 
made  in  that  suit  Humphrey  Creswicke,  one  of  the  subsequent  mortgagees,  assigned 
his  interest  in  the  mortgaged  premises  to  James  Booth,  who  thereupon  filed  a  bill 
against  all  the  parties  to  the  former  suit,  praying  that  he  might  be  decreed  to  be 
entitled  to  the  benefit  of  that  suit,  and  to  redeem  such  of  the  mortgagees  as  were 
entitled  to  priority  over  him,  and  to  foreclose  the  subsequent  mortgagees. 

The  Vice-Chanxellor  dismissed  the  second  bill  as  against  all  the  Defendants 
thereto  except  Humphrey  Creswicke,  with  costs,  and  referred  it  to  the  Master  to  take 
an  account  of  what  was  due  to  Booth  for  principal  and  interest  on  his  mortgage,  and 
to  tax  him  his  costs  of  the  second  suit,  and  ordered  that,  upon  Humphrey  Creswicke 
paying  to  Booth  the  amount  of  such  principal,  interest  and  costs,  and  also  what  he 

{\)  Ex  relatume. 
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should  pay  to  the  other  Defendants  for  their  costs  in  the  second  suit,  within  six 
months  after  the  Master  should  have  made  his  report,  Booth  should  reconvey  the 
mortgaged  premises  to  Humphrey  Creswicke;  but  that,  in  default  of  Creswicke 
paying  to  Booth  such  principal,  interest  and  costs  at  the  time  aforesaid,  he  should 
stand  foreclosed ;  and,  in  case  of  such  foreclosure,  Booth  was,  as  against  [353] 
Humphrey  Creswicke,  declared  to  be  entitled,  in  right  of  his  mortgage  security,  to 
the  benefit  of  the  decree  and  proceedings  in  the  first  suit,  and  to  stand  in  the  place 
and  to  use  the  name  of  Creswicke  in  the  further  prosecution  of  the  proceedings  in  the 
first  suit ;  and,  in  the  meantime,  Booth  was  to  be  at  liberty  to  attend  the  taking  of 
the  accounts  in  that  suit. 

Mr.  Knight,  Mr.  Jacob,  Mr.  Chandless  and  Mr.  Cooke  were  counsel  in  the  cause. 

[353]    Smith  v.  Smith.    March  8,  1837. 

[S.  C.  6  L.  J.  Ch.  (N.  S.)  175.  Distinguished  In  re  Potter's  Trud,  1869,  L.  E.  8  Eq. 
59 ;  In  re  Hannam  [1897],  2  Ch.  43,  in  which  case  (p.  45)  Collins  v.  Johnson,  8  Sim. 
356,  n. ;  4  L.  J.  Ch.  (N.  S.)  226  is  also  referred  to.] 

Will.     Construction. 

Testator  gave  his  residuary  estate  to  trustees,  in  trust  for  His  wife  for  life,  and,  after 
her  death,  to  divide  it  amongst  all  his  children  who  might  be  then  living  ;  the  shares 
of  such  of  them  as  should  then  have  attained  21  to  be  paid  to  them  within  three 
months  after  his  wife's  death,  and  the  shares  of  the  others,  on  their  attaining  21,  or 
to  the  survivors  of  them  in  case  of  the  death  of  any  of  them  in  his  wife's  lifetime 
and  without  leaving  issue.  Provided  that  if  any  of  his  children  who  should  die  in 
his  wife's  lifetime  should  have  left  issue,  such  issue  should  have  their  parent's 
share.  The  testator's  wife  survived  him.  One  of  his  children  who  was  living  at 
the  date  of  his  will  died  in  his  lifetime  leaving  issue.  Held,  that  the  issue  were 
entitled  to  a  share  of  the  residue. 

George  Smith,  by  his  will,  dated  the  29th  of  November  1814,  gave  the  residue  of 
his  real  and  personal  estate  to  trustees,  their  heirs  and  assigns,  in  trust  to  sell  his 
freehold,  copyhold  and  leasehold  estates,  and  to  get  in  his  personal  estate,  and  to 
place  out  the  monies  thereby  arising  in  the  usual  manner  :  and  he  directed  his  trustees 
to  stand  possessed  of  such  monies  and  of  the  securities  in  which  the  same  should  be 
invested,  upon  trust,  in  the  first  place,  to  pay  thereout  all  his  just  debts  and  testa- 
mentary expenses,  and  in  the  next  place,  the  pecuniary  legacies  thereinbefore  by 
him  given,  and  then,  with  the  interest  and  dividends  of  the  residue,  to  pay  an  annuity 
of  £200  thereinbefore  given  [354]  to  his  wife,  and,  after  payment  and  satisfaction 
thereof,  to  pay  and  apply  the  remaining  interest  and  dividends  unto  and  for  the  use 
of  his  wife  during  her  life,  and,  after  her  decease,  upon  trust  to  pay  and  divide  the 
whole  of  such  remaining  trust  funds  unto  and  amongst  all  and  every  his  children 
who  might  he  then  living,  share  and  share  alike,  the  shares  of  such  of  them  as  should  have 
then  attained  their  respective  ages  of  21  years  to  be  paid  and  transferred  within  three 
months  after  the  decease  of  his  wife,  and  the  shares  of  the  others  or  other  of  them 
to  be  paid  and  transferred  on  their  severally  attaining  the  said  age,  or  unto  or  amongst 
the  survivors  or  survivor  of  them,  in  case  of  the  death  of  any  of  them  in  the  lifetime 
of  his  wife  and  without  leaving  lawful  issue  of  his  or  their  body  or  bodies,  except  the 
share  of  Mary  Ann  Bain  (one  of  his  daughters),  which  he  directed  should  remain 
funded,  and  the  interest  and  dividends  thereof  be  paid  to  her,  for  her  separate  use 
during  her  life,  and,  after  her  death,  the  principal  to  be  divided,  in  like  manner, 
amongst  her  children  at  their  respective  ages  of  21  years;  and  in  case  there  should 
be  no  such  child  who  should  live  to  attain  such  age,  the  share  of  Mary  Ann  Bain  of 
and  in  such  trust  premises  to  be  divided  equally  amongst  such  of  his  children  as 
should  be  living  at  the  death  of  Mary  Ann  Bain,  or  at  the  death  of  her  issue  as  aforesaid, 
as  the  case  might  happen.  Provided  that  in  case  any  or  either  of  his  children  who  should 
happen  to  die  in  the  lifetime  of  his  wife  should  have  left  issue  of  his  or  their  body  or  bodies, 
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then  he  declared  his  will  to  be  that  such  issue  should  have  and  be  entitled  to  such  sh.ue 
or  shares  of  and  in  the  said  trust  premises,  as  his,  her  or  their  deceased  parent  or  parents 
would  have  had  and  been  entitled  to  under  his  will,  if  living,  such  share  or  shares  to 
be  [355]  transferred  to  such  issue  at  such  age  or  time  as  thereinbefore  declared  with 
respect  to  the  transfer  of  their  parents'  share. 

The  testator  died  in  1820  :  and  his  widow  died  in  1827.  The  testator  had  eight 
children  li\'ing  at  the  date  of  his  will.  Seven  of  them  survived  their  mother.  The 
other  attained  21,  but  died  in  the  testator's  lifetime,  leaving  one  son,  William  Smith. 

On  the  hearing  of  a  petition  presented  by  the  seven  surviving  children,  the  ques- 
tion was  whether  William  Smith  (who,  as  well  as  his  uncles  and  aunts,  had  attained 
21)  was  entitled  to  a  share  of  the  residuary  fund. 

Mr.  Knight  and  Mr.  Chandless,  for  the  Petitioners,  said  that  the  issue  of  a  child 
were  not  objects  of  the  original  gift,  but  were  intended  to  take  by  way  of  substitution 
for  their  parent ;  and,  consequently,  that  the  issue  of  a  child  could  not  take,  unless 
there  was  a  possibility  of  the  parent's  taking :  that  as  William  Smith's  father  died  in 
the  testator's  lifetime,  he  never  had  any  possibility  of  taking,  and,  therefore,  William 
Smith  was  not  entitled  to  participate  in  the  fund.  They  relied  on  Thornhill  v.  Thomhill 
(4  Madd.  377)  as  being  precisely  in  point;  and  they  cited  also  Butter  v.  Ommanci/  {i 
Kuss.  70),  JVaugh  v.  JVaugh  (2  Myl.  &  Keen,  11),  and  Tytherleigh  v.  Harbin  {ante,  vol. 
6,  p.  329). 

Mr.  Jacob  and  Mr.  Girdlestone,  for  William  Smith,  said  that  Tliornhill  v.  Thornhill 
had  been  overruled  by  [356]  Sir  C.  C.  Pepys,  M.R.,  in  the  case  of  Collins  v.  Johnson,(\) 
which  was  not  reported. 

(1)  The  reporter  has  been  furnished,  by  his  friend  Mr.  Nicholl,  with  the  following 
note  of  this  case  : — 

Collins  V.  Johnson.     Rolls.     July  3,  1835. 

Thomas  Johnson,  by  his  will,  dated  5th  January  1831,  gave  legacies  to  several  of 
his  nephews  and  nieces,  and,  amongst  them,  to  his  niece,  Catherine  Barratt,  £100,  and 
to  his  nephew,  William  Hughes,  £250.     The  will  contained  the  following  clauses  : — ■ 

"  But  in  case  any  or  either  of  ray  nephews  or  nieces  before  named  should  depart 
this  life  before  his,  her  or  their  said  legacy  or  legacies,  sum  or  sums  of  money,  shall 
become  due  and  payable,  without  leaving  issue  lawfully  begotten,  then  upon  trust 
that  my  executors  and  the  survivor  of  them  shall  divide  such  legacy  or  legacies,  sum 
or  sums  of  money  of  him,  her  or  them  so  dying  without  issue  as  aforesaid,  in  such 
manner  and  to  such  person  or  persons  as  hereinafter  mentioned  (that  is  to  say),  upon 
trust  to  pay  and  divide  the  legacy  or  legacies,  sum  or  sums  of  money  of  him,  her  or 
them  so  dying  and  leaving  issue  as  aforesaid,  unto  such  his,  her  or  their  issue,  share 
and  share  alike  (if  more  than  one),  the  payment  thereof  to  be  made  to  such  of  them 
as  shall  not  have  attained  their  several  ages  of  21  years  to  be  postponed  until  they 
shall  respectively  have  attained  that  age,  but  the  interest  to  be  applied  for  their 
maintenance." 

"And  as  to  the  rest,  residue  and  remainder  of  the  said  trust  monies,  including 
any  or  either  of  the  before-mentioned  legacies,  sum  or  sums  of  money,  which  may 
lapse  by  the  death  of  any  or  either  of  my  said  nephews  and  nieces  without  issue  as 
hereinbefore  mentioned."  [Here  followed  a  gift  over.]  The  will  then  proceeded  as 
follows : — 

"  And  I  hereby  declare,  and  my  will  is,  that  the  whole  of  the  property  I  have 
hereinbefore  bequeathed  to  my  wife  for  her  life,  on  her  decease  shall  be  equally  divided 
between  the  several  persons  herein  mentioned  to  whom  I  have  given  legacies  to  be 
received  by  them,  share  and  share  alike,  in  like  manner  between  the  survivors  and 
survivor  of  them  at  the  time  of  such  her  decease,  according  to  the  trusts  hereinbefore 
declared  respecting  the  said  legacies." 

Catherine  Barratt  and  William  Hughes  both  died  in  the  lifetime  of  the  testator, 
leaving  issue. 

One  of  the  questions  in  the  suit  was  whether  the  issue  of  Catherine  Barratt  and 
William  Hughes  were  entitled  to  be  substituted  for  their  parents  in  the  residue  given 
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[357]  The  Vice-Chancellor  [Sir  L.  Shadwell].  I  think  that  the  decision  in 
Thoiiihill  V.  Thmnhill  is  wrong. 

The  testator  in  this  case  seems  to  me  to  have  meant  that  if  a  child  died  and  left 
issue,  the  issue  should  take,  although  the  child  could  not ;  and  my  opinion  [358] 
further  is  that  the  event  that  has  happened  is  not  only  within  the  general  meaning, 
but  also  within  the  words  of  the  will.     (See  Giles  v.  Giles,  post,  p.  360.) 

Declare  that  the  fund  is  distributable  in  equal  eighth  parts  amongst  the  seven 
surviving  children  and  William  Smith. 

[358]     Glascott  v.  Lang.(I)     March  15,  1837. 

[S.  C.  affirmed,  3  My.  &  Cr.  451 ;  48  E.  R.  1000.] 

Jurisdiction.     Admiralty  Court.     Bottomry  Bojul. 

If  a  bottomry  bond  has  been  fraudulently  obtained,  this  Court  has  jurisdiction  to 
restrain  proceedings  on  it  in  the  Admiralty  Court. 

Motion  by  the  obligor  in  a  bottomry  bond  to  restrain  the  Defendant,  who  was 
alleged  to  have  obtained  the  bond  by  fraud,  from  proceeding  to  enforce  it  in  the 
Admiralty  Court. 

The  motion  was  opposed  on  the  ground  that  the  Admiralty  Court  was  the  proper 
Court  for  trying  the  question,  and  that  the  Plaintiff  was  attempting  to  supersede  the 
jurisdiction  of  that  Court. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  he  had  no  doubt  that  this 
Court  had  jurisdiction  to  interfere  in  a  case  of  fraud  to  restrain  proceedings  on  a 
bottomry  bond  ;  and  as  it  appeared  by  the  affidavits  in  support  of  the  motion  that 
there  was  ground  for  suspecting  that  the  bond  had  been  fraudulently  obtained,  he 
should  grant  the  injunction  on  the  Plaintiff  paying  the  money  secured  by  the  bond 
into  Court. 


[359]     Clay  v.  Pennington.     March  17,  1837. 

Infant.     Maintenance. 

An  infant's  share  of  a  residue,  amounting  to  £125,  ordered  to  be  paid  to  his  father,  on 
account  of  the  expenses  (which  the  father  had  been  forced  to  borrow  money  to 
defray)  of  the  infant's  outfit  and  passage  to  India. 

See  a  report  of  the  hearing  of  this  cause,  ante,  vol.  7,  page  370.  The  cause  now 
came  on  for  further  directions ;  and,  at  the  same  time,  one  of  the  parties  interested 

by  the  will,  it  being  apprehended  that,  inasmuch  as  a  life  interest  in  the  whole  of  the 
testator's  property  was  given  to  his  widow,  no  substitution  could  be  made  for  the 
is.sue  of  any  nephew  or  niece  who  might  have  died  in  the  lifetime  of  the  testator. 
Thm-nhill  v.  Thornhill,  4  Madd.  377.     Corhyn  v.  French,  4  Ves.  418. 

Mr.  Sidebottom  and  Mr.  Blenman,  for  the  issue  of  C.  Barratt  and  W.  Hughes, 
cited  Bone  v.  Cook,  M'Clell.  168.     Howes  v.  Herring,  M'Clell.  &  You.  295. 

The  decree  declared  that  according  to  the  true  construction  of  the  will,  the  testator 
intended  that  William  Hughes  and  C.  Barratt,  deceased,  should  be  entitled  to  shares 
of  his  residuary  real  and  personal  estate,  together  with  the  other  nephews  and  nieces 
named  as  legatees  in  the  will.     And  His  Honor  did  declare  that  according  to  the  true 

construction  of  the  said  will  the  said  Defendants,  Hughes  and  Barratt, 

were  entitled  to  be  substituted  for  their  respective  parents,  and  to  receive  the  respective 
shares  of  the  said  testator's  residuary  real  and  personal  estate  which  their  respective 
parents  would  have  been  entitled  to  if  they  had  survived  the  said  testator. 

(1)  Ex  relatione. 


8  SIM.  360.  GILES   V.    GILES  143 

in  the  testator's  residuary  estate,  who  was  an  infant,  joined  with  his  father  in 
petitioning  the  Court  that  his  share,  amounting  to  about  £125,  might  be  paid  to  his 
father  on  account  of  the  expenses  (which  the  father  had  been  forced  to  borrow  money 
to  defray)  of  the  outfit  and  passage  of  the  son  to  India,  whither  he  had  gone  as  a 
ciidet  in  the  Company's  service. 

The  ViCE-CH.iNCELLOR  [Sir  L.  Shadwell]  made  an  order  according  to  the  prayer. 

Mr.  Knight,  Mr.  Turner,  Mr.  Girdlestone,  Mr.  Ellis,  Mr.  Teed  and  Mr.  Torriano, 
were  counsel  in  the  cause. 


[360]     Giles  v.  Giles.    March  21,  Ajn-il  6,  1837. 

[S.  C.  6  L.  J.  Ch.  (N.  S.)  176 ;  1  Jur.  234.     See  In  re  Potter's  Trust,  1869,  L.  R.  8  Eq. 
58 ;  In  re  Lucas's  IFill,  1880-81,  17  Ch.  D.  792.] 

JVill.     Construction. 

Testator  bequeathed  his  residue  to  trustees,  in  trust  for  all  his  children  living  at  the 
decease  of  his  wife,  as  tenants  in  common  ;  and  if  any  such  children  should  die 
before  his  wife,  and  should  leave  issue,  then  the  children  of  such  his  son  or  daughter 
should  be  entitled  to  the  portion  of  such  his  son  or  daughter  who  might  be  deceased 
before  the  decease  of  his  wife ;  provided  that  until  the  portions  thereby  provided 
for  any  of  the  said  children  of  his  said  sons  or  daughters  who  might  have  died  before 
their  mother,  should  become  vested,  it  should  be  lawful  for  his  trustees  to  apply  the 
interest  of  the  portion  to  which  any  such  child  might  be  entitled  in  expectancy  for 
the  maintenance  of  such  child.  The  testator,  at  the  date  of  his  will,  had  four  sons 
and  one  daughter,  and  he  had  another  daughter  who  was  then  dead,  leaving  children 
who  survived  the  testator.  Held,  that  those  children  were  entitled  to  a  share  of  the 
residue. 

George  Giles,  Esq.,  by  his  will,  dated  the  30th  of  January  1836,  devised  to  his  wife 
Charlotte  Giles,  his  son  Edward  Galley  Giles,  and  his  brother  Francis  Giles,  in  fee,  all 
his  freehold  and  copyhold  estates  at  Enfield,  in  Middlesex,  in  trust  to  sell  the  same 
with  all  convenient  speed  after  his  decease,  and  to  stand  possessed  of  the  money 
arising  from  the  sale,  upon  the  trusts  thereafter  declared  of  the  residue  of  his  property  : 
and  he  gave  to  the  same  three  persons  in  fee  all  his  freehold  estates  in  Kent,  Surrey, 
Sussex  and  Dorsetshire,  in  trust  for  his  wife  for  life,  and  after  her  decease,  in  trust 
that  Edward  Galley  Giles  and  Francis  Giles  should  sell  the  same  with  all  convenient 
speed  ;  pro\-ided  that  all  or  any  of  his  last-mentioned  estates  might  be  sold  during  the 
lifetime  of  his  wife,  with  her  consent ;  and  in  case  all  or  any  of  them  should  be  sold, 
he  directed  that  the  money  arising  therefrom  should  be  invested  in  the  Government 
stocks  or  funds  in  the  names  of  his  wife  and  of  Edward  Galley  Giles  and  Francis 
Giles,  upon  trust  to  permit  his  wife  to  receive  the  dividends  thereof  during  her  life, 
and,  after  her  decease,  upon  trust  to  stand  possessed  of  the  capital  upon  the  trusts 
thereafter  declared  as  to  the  residue  of  his  property.  And  he  gave  to  his  wife  the 
sum  of  £500,  to  be  paid  to  her  within  [361]  one  month  after  his  decease ;  and  he  also 
gave  to  her  all  his  household  furniture,  wines,  plate,  linen,  carriages,  horses  and  all 
other  his  effects  in  and  about  his  dwelling-house  at  Enfield,  and  all  his  farming  stock 
at  the  same  place,  and  also  all  his  furniture  and  effects  in  and  about  his  houses  at 
Brighton  and  Tonbridge,  and  all  his  farming  stock  at  his  farm  at  Tonbridge  :  and  he 
gave  all  the  residue  of  his  personal  estate  and  effects  to  his  wife  and  to  Edward  Galley 
Giles  and  Francis  Giles,  upon  trust  that  they  and  the  survivors  and  survivor  of  them, 
his  executors,  administrators  and  assigns,  should  stand  possessed  thereof  in  trust  for 
ail  and  every  the  children  and  child  of  his  body  living  at  the  time  of  the  decease  of  his  wife, 
equally  to  be  divided  between  or  amongst  such  children,  if  more  than  one,  share  and 
share  alike,  and  if  ani/  such  children  or  diild  should  he  deceased  lefme  his  wife,  and  such 
children  r/r  child  should  leave  issue  of  their,  his,  or  her  body  lawfully  begotten,  then  the 
children  or  child  of  such  his  son  or  daughter  should  be  entitled  to  the  portion  of  such 
his  son  or  daughter  who  might  be  deceased  before  the  decease  of  his  wife,  upon  their 
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attaining  the  age  of  21  years :  provided  that,  until  the  portions  therein  provided  for 
any  of  the  said  children  of  his  said  sons  or  daughters  who  might  have  died  before 
their  mother,  should  become  vested,  it  should  be  lawful  for  his  trustees  or  trustee  for 
the  time  being  to  apply  the  interest  of  the  portion  or  portions  to  which  any  such  child 
or  children  might  be  entitled  in  expectancy,  for  the  maintenance  and  education  of 
such  child  or  children  :  and  he  declared  that  his  trustees  or  trustee  for  the  time  being 
might  advance  the  whole  or  any  part  of  such  expectant  portion  or  portions  of  any 
such  child  or  children,  for  his,  her  or  their  advancement  and  establishment  in  the 
world  :  and  he  empowered  his  trustees,  during  his  wife's  life,  to  lease  his  estates  for 
any  term  [362]  not  exceeding  seven  years :  and  he  appointed  his  wife  and  Edward 
Galley  Giles  and  Francis  Giles  the  executrix  and  executors  of  his  will. 

The  testator  died  on  the  1st  of  February  1836,  leaving  his  wife  and  four  sons  and 
one  daughter  him  surviving  ;  and  they  were  the  only  children  of  the  testator  who 
were  living  at  the  date  of  his  will.  The  testator,  however,  had  had  another  daughter, 
who  died  on  the  5th  of  May  1834,  leaving  four  children  surviving  her,  and  who 
survived  the  testator  also. 

The  bill  was  filed  by  the  testator's  widow  against  her  co-trustees  and  co-executors, 
and  also  against  the  surviving  children  and  the  children  of  the  deceased  child  of  the 
testator,  charging  that  the  children  of  the  deceased  child  alleged,  that  according  to 
the  true  construction  of  the  will,  they  were  entitled  to  or  interested  in  some  share  or 
shares  of  the  testator's  estate,  but  that  the  Plaintiff  was  advised  that,  by  the  terms  of 
the  will,  they  were  excluded  from  any  right,  share  or  interest  to  or  in  the  testator's 
estate.  The  bill  prayed  that  the  will  might  be  established  and  the  trusts  performed, 
and  that  the  rights  and  interests  of  all  parties  to  and  in  the  testator's  estate  and 
effects  might  be  ascertained  and  declared. 

Mr.  Knight  and  Mr.  Bacon,  for  the  Plaintiff. 

Mr.  Wigram  and  Mr.  Evans,  for  the  testator's  survi\'ing  children. 

The  testator,  in  this  case,  left  several  children,  all  of  whom  were  living  when  he 
made  his  will.  He  had  had  another  child,  who  was  then  dead  and  had  left  children  : 
and  the  question  is  whether  the  children  of  the  deceased  child  are  entitled  to  take 
under  the  gift  over  in  the  will.  [363]  There  are  only  two  classes  of  cases  in  which 
the  issue  of  a  deceased  child  have  been  admitted  to  share  with  the  surviving  children 
of  the  testator :  first,  where  there  has  been  a  bequest  originally  to  the  children  and 
the  issue  concurrently  :  secondly,  where,  by  the  words  of  the  bequest,  the  issue  of  such 
of  the  children  as  may  die  are  substituted  for  their  parents.  Ti/therleigh  v.  Harbin 
(ante,  vol.  6,  p.  329),  Smith  v.  Smith  {ante,  p.  353),  Bone  v.  Cooke  (Maclel.  168  ;  S.  C.  13 
Price,  332),  IVaugh  v.  Wangh  (2  Myl.  &  Keen,  41).  In  every  case  in  which  the 
words  have  been  similar  to  those  in  the  present  will,  the  issue  have  been  excluded. 
The  tesator,  in  this  case,  intended  to  benefit  such  only  of  his  children  as  were  living  at 
the  date  of  his  will  and  the  issue  of  such  of  those  children  as  might  afterwards  die  ;  and, 
consequently,  the  issue  of  the  child  that  was  dead  at  the  date  of  the  will  are  excluded 
from  participating  in  his  property ;  for  that  child  was  herself  incapable  of  taking. 
The  cases  that  support  distinctly  the  construction  which  we  contend  for  are  Chnstopher- 
son  V.  Naylw  (1  Mer.  320),  Butter  v.  Ommaney  (4  Russ.  70),  and  Thornhill  v.  Thornhill 
(4  Madd.'377). 

Mr.  Jacob  and  Mr.  Rogers  appeared  for  the  children  of  the  testator's  deceased 
daughter :  but 

The  Vice-Ghancellor  [Sir  L.  Shadwell],  without  hearing  them,  said  :  This  case 
is  quite  different  from  those  cases  which  have  been  very  properly  cited  and  arranged 
by  the  counsel  for  the  surviving  children.  The  only  question  is  whether  the  special 
language  which  is  found  in  this  will  does  not,  of  necessity,  compel  me  to  hold  that 
the  [364]  true  meaning  of  the  testator  was  to  make  a  pro\asion  for  all  the  issue  of  any 
children  that  he  had  had  or  might  have,  who  had  died  or  might  die  before  the  death 
of  his  wife.  Now  he  had  four  sons  and  two  daughters ;  and  I  should  observe  that 
in  all  the  parts  of  the  will  which  precede  the  residuary  bequest  there  is  no  mention 
made  of  any  son  or  daughter  except  only  one  son,  Edward,  who  was  a  trustee.  It  is 
necessary  to  advert  to  that  circumstance  in  order  to  put  an  interpretation  upon  the 
other  words  which  I  shall  observe  upon  presently.  He  makes  the  residuary  bequest 
in  the  following  words  :  "  In  trust  for  all  and  every  the  children  and  child  of  my  body 
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li\nng  at  the  time  of  the  decease  of  my  dear  wife,  equally  to  be  divided  between  or 
amongst  such  children  (if  more  than  one),  share  and  share  alike,  as  tenants  in  common." 
Now  if  that  had  stood  alone  no  question  could  have  arisen ;  but  then  the  testator 
proceeds,  "and  if  any  such  children  or  child  shall  be  deceased  before  my  dear  wife" 
( which  is  an  utter  impossibility,  and  it  shews  that  the  testator  was  glancing  at  some- 
thing which  he  had  not  expressed),  "and  such  children  or  child  shall  leave  issue  of 
their,  his  or  her  body  lawfully  begotten,  then  the  children  or  child  of  such  my  son  or 
daughter  shall  be  entitled  to  the  portion  of  such  my  son  or  daughter  who  may  be 
deceased  before  the  decease  of  my  dear  wife  upon  their  attaining  the  age  of  21  years  : 
provided  alwavs  that,  until  the  portions  hereinbefore  provided  for  any  of  the  said 
children  of  my  said  sons  or  daughters  "  (he  having  but  one  daughter  living  at  the 
time),  "  who  may  have  died  before  their  mother,  shall  become  vested,  it  shall  be 
lawful  for  my  trustees  or  trustee  for  the  time  being  to  apply  the  interest  and 
di\'idends  of  the  portion  or  portions  to  which  any  such  child  or  children  may  be 
entitled  in  expectancy  for  the  maintenance  and  education  of  such  child  or  children." 
[365]  I  have  looked  through  the  will  from  the  beginning,  in  order  to  see  whether 
there  had  been  any  mention  previously  made  of  sons  and  daughters  so  as  to  account 
'  r  the  testator's  making  use  of  the  words  such  and  saul  when  he  here  speaks  of  them  : 
id  I  find  that  there  is  no  mention  made  of  any  son  or  daughter  except  the  son 
.  hvard.  The  consequence  therefore  is  that  no  other  meaning  can  be  affixed  to  the 
'  ords  "said  sons  or  daughters,"  but  that  meaning  which  is  before  expressed,  namely, 
children  or  child  ;  and,  if  that  is  the  case,  and  you  find  that  he  had  four  sons  and  two 
daughters,  and  that  one  daughter  was  dead  (though  it  is  very  true  that  these  words 
may  be  taken  to  refer  to  a  "future  daughter  that  might  be  born),  yet  it  is  obvious 
that  the  testator  must  have  had  more  in  his  mind,  the  remembrance  of  the  child  that 
bad  been  born  and  died,  than  the  anticipation  of  a  future  child  to  be  born  and  be  a 
laughter. 

The  language  of  this  will  is  excessively  inaccurate  :  but  it  seems  to  me  that  there 
is  no  way  of  doing  justice  to  the  testator's  intention  but  by  saying  that  he  has  made 
a  provision  for  the  issue  as  well  of  the  daughter  who  had  died,  as  of  any  other  son 
or  daughter  who  might  thereafter  die. 

In  all  cases  like  the  present,  it  may  be  reasonably  supposed  that  the  testator 
intends  as  much  to  provide  for  his  grandchildren  by  a  deceased  child  as  he  does  for 
his  grandchildren  by  a  child  then  living  but  which  may  thereafter  die.  And  I  decide 
this  case  without  meaning  to  infringe  upon  the  rule  which  is  deducible  from  the  cases 
that  have  been  cited  :  for  my  opinion  is  that,  looking  at  the  language  of  this  will 
altogether,  the  true  construction  of  it  is  that  the  testator  adverted  [366]  as  much  to 
I  the  children  of  the  daughter  who  had  died  as  he  did  to  the  children  who  had  survived 
1    but  might  die. 

Declare  that  the  children  of  the  deceased  daughter  are  entitled  to  a  share  of  the 
testator's  residuary  estate. 

[366]    The  Attorxey-General  v.  LE^^^N.(1)    April  7,  1837. 

[S.  C.  C.  P.  Coop.  51 ;  6  L.  J.  Ch.  (N.  S.)  204;  1  Jur.  234.] 

Charity.     Construdion  of  59  Geo.  3,  c.  12. 

The  59th  Geo.  3,  c.  12,  does  not  extend  to  charity  lands  which  are  devoted  to  other 
purposes  besides  those  to  which  poor's  rates  and  church  rates  are  applicable. 

!  The  information  prayed,  amongst  other  things,  that  trustees  might  be  appointed  of 

certain  charitv  lands,  partly  freehold  and  partly  copyhold,  situate  in  the  parish  of 
Wickham  Market  in  Suffolk.  By  the  decree  it  was  referred  to  the  Master  to  inquire 
and  certify  who  were  the  trustees  in  whom  the  charity  estates  were  then  vested  ;  and 

(1)  This  and  some  of  the  following  cases  are  contained  also  in  the  reports  lately 
published  by  C.  P.  Cooper,  Esq. 
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it  was  ordered  that  the  Master  should  appoint  such  and  so  many  fit  and  proper 
persons  as  he  should  think  proper  to  be  the  future  trustees  of  the  charity  lands. 

The  Master  found  that  by  an  ancient  deed  then  in  the  possession  of  the  vestry 
cleik  of  the  parish  of  Wickham  Market,  and  therein  stating  a  grant  made  in  the  33d 
year  of  the  reign  of  King  Henry  the  6th,  and  by  the  will  of  Robert  Christnesse  of 
Wickham  Market  aforesaid,  dated  the  16th  of  September  1464,  and  by  the  will  of 
Ann  Barker,  dated  the  15th  of  August  1730,  and  from  the  court  rolls  of  the  manor  of 
Wickham,  that  several  pieces  or  parcels  of  land  had  been  [367]  from  time  to  time 
devised,  granted  and  bequeathed  to  certain  persons  in  the  said  deeds,  wills  and 
grants  particularly  named,  upon  certain  trusts  for  the  reparation  of  the  church  of 
Wickham  Market  aforesaid  and  the  relief  of  the  poor  of  that  parish,  either  in  the 
workhouse  or  otherwise ;  for  binding  one  poor  boy  apprentice  in  each  year  from  the 
parish,  for  instructing  the  poor  of  the  parish,  and  for  other  charitable  purposes  in 
the  parish  which,  it  was  stated  to  the  Master,  were  not  known  ;  and  which  several 
pieces  or  parcels  of  land  then  constituted  the  lands  called  the  old  town  lands  and  the 
new  town  lands.  And  the  Master  further  found  that  divers  admissions  of  certain  of 
the  inhabitants  of  the  parish  to  the  said  lands,  or  to  such  part  thereof  as  was  of 
copyhold  tenure,  had  been  from  time  to  time  had,  in  order,  as  was  stated,  to  avoid  a 
forfeiture  thereof  to  the  lord  of  the  manor ;  and  that  the  last  of  such  admissions  was 
at  a  court  baron  of  the  manor  which  was  holden  on  or  about  the  6th  of  November 
1787,  when  William  Salmon,  William  Damant,  Stephen  Blincoe  and  Samuel  Salmon 
the  younger,  inhabitants  of  Wickham  Market,  and  the  Defendants,  John  Paternoster, 
Thomas  Butcher,  James  Churchyard,  Thomas  Gall  and  Stephen  Virtue  were  admitted 
tenants  to  such  parts  of  the  lands  as  were  of  copyhold  tenure  as  trustees  thereof  :  and 
the  Master  further  found  that  of  the  several  trustees  so  admitted,  four  of  them, 
namely,  William  Salmon,  William  Damant,  Stephen  Blincoe  and  Samuel  Salmon  the 
younger,  were  dead,  and  that  the  Defendants,  Thomas  Butcher,  J.  Churchyard,  T. 
Gall  and  S.  Virtue,  as  the  survivors  of  such  trustees,  had,  since  their  appointment  as 
such  trustees,  continued  to  act  in  the  trusts  as  to  so  much  and  such  parts  of  the  said 
lands  as  were  of  copyhold  tenure  :  and  that  it  could  not  then  be  ascertained  in  whom 
the  freehold  lands  or  the  legal  estate  in  fee  [368]  thereof  was  then  vested  ;  but  that 
for  a  great  many  years  past  the  said  freehold  lands  and  the  rents  thereof  had  been 
under  the  direction,  controul  and  administration  of  the  churchwardens  for  the  time 
being  of  the  parish  of  Wickham  Market,  and  had  been  managed,  applied  and  disposed 
of  by  them  accordingly,  subject  to  the  superintendence,  direction  and  approbation  of 
the  parish  in  vestry  assembled.  And  the  Master  was  of  opinion  that  as  well  the 
freehold  as  the  copyhold  hereditaments  were,  under  the  provisions  of  an  Act  of  the 
59th  Geo.  3d.,  intituled  "  An  Act  for  the  Eelief  of  the  Poor,"  then  vested  in  the 
churchwardens  and  overseers  of  the  parish  of  Wickham  Market,  subject,  however,  to 
the  charitable  uses  for  which  the  same  were  so  devised,  granted  and  bequeathed  as 
aforesaid  :  and  therefore  the  Master  had  not  proceeded  upon  that  part  of  the  order 
which  directed  him  to  appoint  trustees  thereof.  The  cause  now  came  on  for  further 
directions. 

Mr.  Cooper  and  Mr.  Anderdon,  for  the  relators.  By  59  Geo.  3,  c.  12,  ss.  10  and 
12,  churchwardens  and  overseers  are  empowered  to  purchase  lands  for  the  building 
of  workhouses,  and  for  employing  the  poor.  The  1 7th  section,  however,  is  more 
extensive.  It  enacts:  "That  all  buildings,  lands  and  hereditaments,  which  shall  be 
purchased,  hired  or  taken  on  lease  by  the  churchwardens  and  overseers  of  the 
poor  of  anj'  parish,  by  the  authority  and  for  any  of  the  purposes  of  this  Act, 
shall  be  conveyed,  demised  or  assured  to  the  churchwardens  and  overseers  of 
the  poor  of  every  such  parish  respectively,  and  their  successors,  in  trust  for  the 
parish."  This  section,  so  far,  relates  only  to  lands  purchased  or  hired  for  the 
purposes  mentioned  in  the  preceding  sections  of  the  Act.  It  then  proceeds  to  enact, 
"that  such  churchwardens  and  overseers  of  the  poor  and  their  [369]  successors  shall 
and  may,  and  they  are  hereby  empowered  to  accept,  take  and  hold,  in  the  nature  of  a 
body  corporate,  for  and  on  behalf  of  the  parish,  all  such  buildings,  lands  and  heredita- 
ments, and  also  all  oilier  buildings,  lands  and  hereditaments  belonging  to  such  parish :  and 
in  all  actions,  suits,  indictments  and  other  proceedings  for  or  in  relation  to  any  such 
buildings,  lands  or  hereditaments,  or  the  rent  thereof,  or  for  or  in  relation  to  any 
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other  buildings,  lands  or  hereditaments  belonging  to  such  parish,  or  the  rent  thereof, 
and  in  all  actions  and  proceedings  upon  or  in  relation  to  any  bond  to  be  given  for  the 
faithful  execution  of  the  office  of  an  assistant  overseer,  it  shall  be  sufficient  to  name 
the  churchwardens  and  overseers  of  the  poor  for  the  time  being,  describing  them  as 
churchwardens  and  overseers  of  the  poor  of  the  parish  for  which  they  shall  act,  and 
liming  such  parish  ;  and  no  action  or  suit,  indictment  or  other  proceeding  shall  cease, 
abate  or  be  discontinued,  quashed,  defeated  or  impeded  by  the  death  of  the  church- 
wardens and  overseers  named  in  such  proceeding,  or  the  deaths  or  death  of  any  of 
them,  or  by  their  removal  or  the  removal  of  any  of  them  from  or  the  expiration  of 
their  respective  offices."  The  case  of  Loe  v.  Hilei/  (10  Barn.  &  Cress.  885)  decides 
that  this  Act  applies  to  lands  originally  vested  in  trustees  for  the  benefit  of  a  parish, 
and  that  its  operation  is  not  confined  to  lands,  the  profits  of  which  are  applicable 
-  lely  to  the  relief  of  the  poor,  but  that  it  embraces  all  property  that  is  held  for 

irish  purposes.     The  Master's  report  is  therefore  right. 
Sir  W.  Home  and  Mr.  Younge,  for  the  Defendants.     By  the  59  Geo.  3  the  church- 
wardens and  overseers  are  converted  into  a  body  corporate.     Now  a  corpora-[370]- 
tion  cannot  hold  copyhold  lands :  the  report,  therefore,  is  clearly  wrong  so  far  as  it 
•   lates  to  such  of  the  lands  in  question  as  are  of  copyhold  tenure.     Some  of  the 

irposes  to  which  the  profits  of  the  lands  in  question  are  applicable  are  not  within 

ly  of  the  Acts  for  the  relief  of  the  poor  :  and,  consequently,  the  finding  of  the  Master 
-  wrong  with  respect  to  the  freeholds  as  well  as  the  copyholds. 

The  Vice-Chancellor  [Sir  L.  Shadwell].     As  far  as  the  copyholds  are  concerned, 
I  am  clearly  of  opinion  that  the  Legislature  could  not  intend,  b^'  the  Act  that  has 

en  referred  to,  to  vest  lands  of  that  tenure  in  the  churchwardens  and  overseers  of  a 

aish. 
Supposing  that  the  Court  of  King's  Bench  was  right  in  deciding  that  the  Act 
extends  to  lands  the  profits  of  which  are  applicable  to   the  same  purposes  as  the 
church  rates  (a  question  which  it  is  not  necessary  for  me  to  decide),  I  am  of  opinion 

hat  the  Act  does  not  extend  to  lands,  the  profits  of  which  are  applicable  to  other 

irposes  besides  those  for  which  the  poor's  rates  and  church  rates  are  raised. 
Declare  that  the  estates  in  question  are  not  vested  in   the  churchwardens  and 
overseers  of  the  poor  of  Wickham  Market ;  and  refer  it  back  to  the  Master  to  review 
his  report. 

[371]     The  Earl  of  Milltown  v.  Stewart.     April  12,  1837. 

Injundion.     Decree  in  Ireland. 

In  June  1827  M.,  an  Irish  nobleman,  joined,  as  surety,  in  a  bond  given  by  L.  to  S. 
L.  died  in  May  1829.  In  January  1832  S.  brought  an  action  on  the  bond,  in 
Ireland,  against  M.,  and  M.  then  filed  a  bill  against  S.  in  the  Irish  Court  of 
Chancer}'  for  an  injunction,  on  the  ground  that  the  bond  was  given  for  a  gambling 
debt.  S.  appeared  to  the  bill,  and  in  February  1832  the  injunction  issued  restrain- 
ing execution  in  the  action.  S.  did  not  proceed  to  trial,  and  stood  out  all  process 
of  contempt  for  want  of  answer.  In  June  1833  the  bill  was  ordered  to  be  taken 
pro  confesso  against  him,  unless,  on  being  served  with  the  decree,  he  should  shew 
cause  to  the  contrary.  In  October  1833  the  decree  was  served  upon  him  ;  and,  two 
days  afterwards,  he  died,  without  having  shewn  cause.  In  1837  his  representatives 
(who  had  proved  his  will  in  England  only)  brought  an  action  against  M.  on  the 
bond.  M.  then  filed  a  bill  in  this  country  for  an  injunction,  on  the  ground  before 
mentioned.  The  answer  stated  that  the  Defendants  believed  that  S.  gave  a  fair 
valuable  consideration  for  the  bond,  but  that  the  Defendants  were  ignorant  of  the 
circumstances  under  which  it  was  given  and  of  the  consideration  for  it ;  and  it 
admitted  that  the  Defendants  had  destroyed  S.'s  books,  but  denied  that  those  books 
shewed  how  the  debt  arose.  Held,  that  the  decree  in  Ireland,  though  not  conclusive, 
afforded  sufficient  evidence  for  granting  the  injunction  in  this  country,  especially  as 
the  Defendants  were  ignorant  as  to  the  consideration  given  for  the  bond,  and  had 
destroyed  S.'s  books. 
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In  June  1827  H.  Leeson,  the  PlaintiflF's  brother,  requested  the  Plaintiff  to  join 
him  in  a  bond  to  R.  Stewart,  of  Chelsea,  for  certain  sums  which  H.  Leeson  represented 
he  had  lost,  to  Stewart,  on  bets  at  horse-races  and  at  games  of  chance,  and,  at  the 
same  time,  assured  the  Plaintiff  that  he  would  never  be  called  on  to  pay  the  amount. 
The  PlaintiflF  accordingly  joined  with  his  brother  in  executing  a  bond  to  Stewart, 
conditioned  for  payment  of  £2400  and  interest,  on  the  19th  of  June  1828. 

Leeson  died  on  the  29th  of  May  1829.  The  Plaintiff  never  heard  further  of  the 
bond  until  September  1831,  when  he  was  applied  to  for  payment  on  Stewart's  be- 
[372]-half,  although  he  was  convinced  that  Leeson  had,  long  before,  satisfied  the  debt.  | 
In  January  1832  Stewart  brought  an  action  on  the  bond  against  the  Plaintiff,  in  the  i 
Court  of  King's  Bench  in  Ireland ;  and  thereupon  the  Plaintiff  filed  a  bill  against  him 
in  the  Court  of  Chancery  in  Ireland,  stating  to  the  effect  aforesaid,  and  praying  that 
the  bond  might  be  given  up  and  cancelled,  and  for  an  injunction  to  restrain  the  action. 
On  the  2d  of  Febiuaiy  1832  Stewart  appeared  to  the  bill,  but  he  never  answered  it; 
and  on  the  7th  of  the  same  month  the  Plaintiff'  obtained  an  injunction  restraining 
Stewart  from  issuing  execution  in  the  action  until  answer  and  further  order ;  but  he 
was  to  be  at  liberty  to  proceed  to  trial.  Stewart  having  stood  out  all  process  of 
contempt,  it  was  ordered,  on  the  29th  of  June  1833,  that  the  bill  should  be  taken 
pro  confesso  against  him,  and  that  he  should  bring  in  the  bond  and  deposit  it  with  the 
proper  officer  of  the  Court,  in  order  that  the  same  might  be  given  up  and  cancelled, 
or  otherwise  dealt  with,  as  the  Court  might  think  fit ;  and  it  was  further  ordered 
that  the  Plaintiff  might  make  up  and  enroll  a  decree  with  costs  against  Stewart, 
unless,  on  his  being  served  with  the  decree  and  a  sulpiena  for  that  purpose,  he  should 
shew  good  cause  to  the  contrary  on  some  certain  day  in  the  then  next  Michaelmas  term, 
to  be  mentioned  in  the  subpana ;  but,  before  he  was  to  be  permitted  to  shew  such 
cause,  he  was  to  purge  his  contempt,  and  to  pay  to  the  Plaintiff  the  full  costs  out  of 
pocket  of  obtaining  the  decree. 

On  the  17th  of  October  1833  Stewart  was  served  with  a  copy  of  the  decree,  and 
with  the  subpmna ;  and,  on  the  19th,  he  died  without  having  shewn  cause  against  the 
decree,  or  proceeded  to  trial  in  the  action.  The  [373]  Defendants  were  his  executors  ; 
and,  in  November  1833,  they  proved  his  will  in  England,  but  not  in  Ireland.  In 
February  1837  they  brought  an  action,  in  the  Court  of  Exchequer  in  England,  against 
the  Plaintiff,  to  recover  the  £2100,  with  interest  from  the  date  of  the  bond.  The 
bill  in  this  cause  was  thereupon  filed,  and,  after  stating  as  above,  it  charged  that 
Stewart  never  gave  any  good  or  valuable  consideration  for  the  bond  :  and  that  the 
Defendants  had,  in  their  possession,  betting  and  other  books,  &c.,  belonging  to  their 
testator,  from  which  the  truth  of  the  matters  aforesaid  would  appear :  and  it  prayed 
that  the  Plaintiff  might  have  the  benefit  of  the  decree  in  Ireland  ;  that  the  bond 
might  be  cancelled,  and  that  the  Defendants  might  be  restrained  from  proceeding  in 
their  action. 

The  answer  stated  that  Stewart  annexed  to  his  will  a  list  of  his  property  and  of 
his  demands  against  certain  individuals,  and  that  such  list  contained  the  bond  in 
question,  with  an  allegation  that  the  Plaintiff  made  his  brother's  death  an  excuse  for 
not  paying  the  bond  ;  that  the  Defendants  had  taken  possession  of  Stewart's  papers, 
and,  amongst  them,  of  the  bond  in  question,  and  two  copies  of  letters  written  by 
Stewart  to  the  Plaintiff  relative  to  the  bond,  and  a  copy  or  extract  of  some  letter, 
written  by  Stewart  to  his  solicitor  or  some  third  person,  relative  to  some  bill  filed 
against  him  with  respect  to  the  bond,  and  also  a  document  purporting  to  be  a  copy 
of  a  decree  nisi,  made  by  the  Master  of  the  Rolls  in  Ireland  on  the  29th  of  June  1833, 
in  a  cause  therein  stated  to  be  depending  between  the  Plaintiff  and  Stewart,  together 
■with  a  copy  of  the  subpmna  to  shew  cause  against  such  decree,  dated  the  12th  October 
1833  ;  and  that  such  document  contained  statements  relative  to  a  bill  filed  by  the 
Plaintiff  against  Stewart,  which  appeared  to  have  been  to  [374]  the  effect  mentioned 
in  the  bill  in  this  suit ;  but  the  Defendants,  except  as  therein  appeared,  were  wholly 
ignorant  as  to  the  truth  or  falsehood  of  the  statements  contained  in  such  documents: 
that,  in  or  about  February  1833,  one  of  the  Defendants  heard  Stewart  say  to  several 
persons  that  the  bond  debt  due  from  the  Plaintiff  had  never  been  paid,  and  that  he 
intended  to  go  to  Ireland  to  obtain  justice  ;  but  that  Stewart  was  shortly  afterwards 
taken  dangerously  ill,  and  was  not  allowed  by  his  medical  attendants  to  attend  to 
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business  ;  that  the  Defendants  believed  that  Stewart  gave  full,  fair  and  valuable 
consideration  for  the  bond,  because  he  was  frequently  in  the  habit  of  lending 
considerable  sums  of  money  to  many  of  his  friends,  and  that  upon  such  occasions  he 
took  from  them  bonds  or  other  securities  of  a  like  nature  ;  that  the  Defendants 
believed  that  the  bond  had  not  been  satisfied,  for  no  trace  of  the  receipt  of  the  money 
could  be  found  in  Stewart's  cash-books,  or  in  his  banker's  accounts :  that  there 
were  among  Stewart's  papers  at  the  time  of  his  death  several  memorandum  books, 
memoranda  and  notes  relating  solely  to  bets  on  horse  races  between  him  and  divers 
individuals,  and  containing  calculations  upon  horse  races,  and  that  the  Defendants 
carefully  examined  such  memorandum  books,  memoranda  and  notes,  but  the  same  did 
not  in  any  manner  shew  how  the  debt  for  which  the  bond  was  given  arose,  or  what 
was  the  consideration  for  the  bond,  or  (with  the  exception  of  the  fact  that  Stewart 
had  betted  on  horse  races)  the  truth  of  any  of  the  matters  mentioned  in  the  bill  :  and 
that  one  of  the  Defendants  being  fully  aware,  as  the  fact  was,  that  such  memorandum 
looks,  &c.,  were  totally  useless,  and  related  solely  to  claims  which  were  irrecoverable 
at  law,  did,  at  sundry  times  in  or  about  the  year  1835,  destroy  the  whole  thereof  as 
waste  paper ;  that  the  Defendants  [375]  were  entirely  ignorant  of  all  the  facts  con- 
tained in  the  bill,  and  of  the  circumstances  under  which  the  bond  was  given,  and  of 
the  consideration  for  it,  except  as  before  mentioned,  or  as  appeared  by  the  before- 
iiicntioned  documents,   which  they  still  had  in  their  possession. 

Mr.  Knight  and  Mr.  Purvis,  for  the  Plaintiff,  now  moved  for  the  injunction. 
They  relied  on  the  decree  and  proceedings  in  the  suit  in  Ireland,  and  said  that  if 
Stewart  had  given  a  good,  legal  consideration  for  the  bond,  he  would  have  answered 
the  bill  filed  against  him  in  that  country,  and  would  not  have  allowed  the  injunction 
to  remain  in  force  from  February  1832  until  October  1833. 

Mr.  Jacob  and  Mr.  Hetherington,  for  the  Defendants,  contended  that  the  allega- 
tions in  the  bill  upon  which  the  Plaintiff  sought  to  obtain  the  injunction  were  not 
admitted  by  the  answer:  that  the  effect  of  a  decree  taken  p?-o  confesso  in  Ireland 
was  essentially  different  from  the  effect  of  a  similar  decree  in  England,  inasmuch  as 
the  former  was  conditional  only  in  the  first  instance,  and,  unless  confirmed,  was 
inconclusive;  liei/noUs  v.  Dillon  (1  Molloy,  55);  and  they  cited  the  following  passage 
from  the  judgment  in  Ball  v.  Slorie  (1  Sim.  &  Stu.  210) :  "  It  has  been  insisted  that 
this  Court  ought  to  follow  the  Court  of  Equity  in  Ireland,  by  granting  the  injunction 
which  is  sought  for  by  the  Plaintiff,  without  entering  into  the  merits  of  the  case.  I 
cannot  entertain  that  opinion.  An  interlocutory  order  of  the  Court  of  Chancery  in 
Ireland  can  only  be  regarded  here  as  an  authority,  and  not  as  binding  upon  the  Court ; 
although  a  final  judgment  of  that  Court,  in  a  case  in  which  it  has  concurrent  jurisdic- 
tion, might  tie  entitled  to  different  consideration." 

[376]  The  Vice-Ch.ancellok  [Sir  L.  Shadwell].  I  do  not  think  that  Ball  v. 
■>ii>rie  is  analogous  to  the  present  case.  There  the  Plaintiff'  had  not  fully  stated  the 
merits  of  his  case  upon  his  bill,  but  relied  upon  what  had  taken  place  in  the  Court 
of  Chancery  in  Ireland. 

The  question  here  is  not  whether  the  decree  and  proceedings  in  Ireland  are 
conclusive,  but  whether  they  must  not  be  taken  as  furnishing  some  degree  of  evidence 
of  the  facts  stated  in  the  bill.  And,  in  my  opinion,  the  decree  nisi  in  Ireland  must  be 
taken  as  affording  some  evidence  on  which  this  Court  is  bound  to  act,  especially  in  a 
case  where  the  Defendants  are  ignorant  of  the  facts,  and  have  destroyed  the  testator's 
books  which  might  have  thrown  light  upon  the  matters  in  question  in  the  suit. 
Besides,  the  Defendants  ought  to  have  proved  the  will  in  Ireland,  and  to  have 
proceeded  on  the  bond  in  that  country  ;  instead  of  which  they  proved  the  will  in 
England  only,  and  took  the  opportunity,  when  Lord  Milltown  was  in  England,  of 
suing  him  on  the  bond  in  this  country. 

Injunction  granted.(l) 

(1)  Affirmed  by  the  Lord  Chancellor;  see  3  Myl.  &  Craig,  18.     [40  E.  R.  830.] 
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[377]      THE  ATTOKNKY-GKNEKAL  ^•.  THE  SKINX^.s'  CoMPAKY.      E.r  parte  WATKINS. 

'■"''•'  April  15,  liso/. 

[S.  C.  1  C.  P.  Cooper  1.] 

Agent.     Privilege.     Arrest. 
K      V  -f..  ,vl,r,  hnrl  retired  from  practice  was  taken  on  an  attachment  for  non-pay- 

Sc"bLl..  »f  £  Z°  H  "fo^b^dTrge  4b.'le  »aa.  ei.ber  b,  .be  C«„„ 

of  Chancery  or  by  the  House  of  Lords. 
The  information  had  been  ordered  to  be  taken  oflF  the  file,  and  the  costs  of  the 
Attornev  General  and  the  Defendants  to  be  paid  by  the  relator  and  his  solicitor 
Mns  X  relator  afterwards  took  the  benefit  of  the  Insolvent  Debtors  Act ;  and 
Wakn  ceased  to  practice  as  a  solicitor  and  to  take  out  his  certificate.  The  costs 
not  havr,g  been  pad,  an  attachment  for  them  was  issued  against  Watkins  ;  and  he 
°as  takeTupon  l,  within  half  an  hour  after  he  had  left  the  House  o  Lords,  and  as 
he  was  quitting  a  public-house  at  the  corner  of  a  street  leading  out  of  Piccadilly, 
into  which  he  had  gone  for  the  purpose  of  procuring  a  glass  of  beer,  as  he  was 
returning'  to  his  residence  at  Kensington,  after  having  attended,  as  agent  to  the 
Appellant,  on  the  hearing  of  an  appeal  from  the  Court  of  Exchequer  in_  Ireland. 
Watkins  did  not  go  the  shortest  way  home  (which  was  through  &t.  James  s  Park), 
but  went  along  Parliament  Street,  the  Haymarket  and  Piccadilly  ;  and  he  stopped  to 
speak  to  several  persons  on  his  road.  On  being  arrested,  he  insisted  that  he  was 
privile^^ed  from  arrest,  on  the  ground  that  he  was  returning  home  after  having 
attended  in  the  House  of  Lords  as  before  mentioned,  and  desired  the  officer  to 
conduct  him  to  the  Lord  Chancellor,  who  was  then  presiding  in  the  House  of  Lords, 
in  order  that  he  might  apply  for  his  discharge  :  the  officer,  however,  took  him  to  the 

Fleet  prison. 

On  the  14th  of  April  Mr.  Cooper  obtained  an  order  from  the  Lord  Chancellor  that 
Watkins  should  be  dis-[378]-charged,  unless  the  Defendants  should  shew  good  cause 
to  the  contrary. 

Mr.  Betheil  now  shewed  cause,  by  permission,  before  the  Vice-Chaneellor. 

If  Watkins  was  privileged  from  arrest,  a  contempt  has  been  committed,  not 
against  this  Court,  but  against  the  House  of  Lords,  and,  consequently,  the  applica- 
tion for  his  discharge  ought  to  have  been  made  to  that  House.  In  List's  case  (2  V.  & 
B.  373)  Lord  Eldon  says :  "  If  a  person  going  to  make  an  aflidavit  before  a  Master 
was  arrested,  this  Court  would  discharge  him  ;  but  a  Judge  would  not :  as  the 
application  must  be  to  that  Court  of  which  the  proceeding  is  a  contempt."  I  contend, 
however,  that  as  Watkins  had  ceased  to  be  a  solicitor,  he  was  not  entitled  to  the 
privilege  ;  and,  if  he  was,  that  he  cannot  claim  the  benefit  of  it ;  for,  first,  he  did  not 
go  the  shortest  way  home :  secondly,  he  stopped  to  speak  to  several  persons,  and, 
thirdly,  he  went  out  of  his  way  into  the  public-house. 

Mr.  Cooper,  for  Watkins.  The  party  claiming  to  be  privileged  from  arrest  may 
apply  for  his  discharge  either  to  the  Court  which  he  has  been  attending,  or  to  the 
Court  from  which  the  process  issued.  The  privilege  is  not  confined  to  soHcitors,  but 
extends  to  barristers  on  the  Circuit,  witnesses  on  trials,  parties  to  arbitrations,  and 
creditors  of  bankrupts.  Walker  v.  Wehh  (3  Anst.  941),  Randall  v.  Gurney  (3  Barn.  & 
Aid.  2.52),  Piickeits  v.  Gurney  (7  Pri.  699). 

Parliamentary  agents  are  not  required  to  be,  and  many  of  them  are  not  solicitors. 
The  privilege  is  more  [379]  for  the  benefit  of  the  party  than  of  the  solicitor  or  agent  : 
and,  unless  it  existed,  justice  could  not  be  duly  administered.  If  Parliament  had  been 
prorogued  on  the  day  after  the  arrest,  and  Watkins  could  not  have  obtained  his 
discharge  except  by  an  order  of  the  House  of  Lords,  he  must  have  remained  in  prison 
until  the  next  session. 

If  the  road  that  Watkins  took  was  not  the  shortest,  it  was  one  that  any  person 
might  have  fairly  taken  :   nor  was  there  any  unreasonable  delay  or  deviation  on  his 
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nart  He  swears  that  he  merely  stopped  to  speak  to  one  or  two  friends  whom  he 
net' on  his  wav  home:  and  that,  being  much  exhausted  by  his  long  attendance  m 
the  House  of  Lords,  he  went  into  the  public-house,  which  was  not  more  than  two 
vards  from  PiccadiUv,  in  order  to  procure  some  refreshment.  ,,,,,,,.    p       , 

•  The  Vice-Ch.xn6ellor  [Sir  L.  Shadwell  .  1  entertain  no  doubt  that  this  Court 
has  jurisdiction  to  discharge  Mr.  Watkins  ;  ^r  the  process  on  which  he  was  arrested 
issued  out  of  this  Court.  He  might,  with  equal  propnet.^  have  apphed  for  his  dis- 
charge to  the  House  of  Lords ;  %r  it  appears,  by  his  affidavit  (which  is  uncontra- 
dh:texl),  that,  when  he  was  arrested,  he  had  been  attending  the  hearing  of  an  appeal 
in  that' House  as  agent  to  the  Appellant. 

It  was  said  thai  he  had  forfeited  his  privilege  because  he  did  not  take  the  shortest 
road  to  his  residence  at  Kensington,  and  because  he  stopped  to  speak  to  some  of  his 
^uaintance  in  the  street,  an5  deviated  from  his  course  by  g^'"?  '"^°  tl^,«;  P;^W'c- 
house  Now,  although  the  road  that  Mr.  ^^atklns  chose  may  not  have  been  the 
shortst  possble,  it  ^is  one  which  is  not  unusually  chosen  and  which  he  therefore 
mSit  reionabh-  and  [380]  fairly  take.  And  I  do  not  think  that  his  stopping  to 
sn^k  to  some  persons  of  his  acquaintance  whom  he  met  on  his  way  honie,  or  his 
fating,  for  a  vard  or  two,  from  his  course,  in  order  to  procure  the  refreshment  o 
which  he  stood  in  need,  are  sufficient  grounds  for  depriving  h.m  of  the  benefit  of  his 

privilege. 

Order  absolute. 

[380]    Dryden  i:  Frost.    April  22,  1837. 

Cmstrudion  of  3  <l-  4  IF.  4,  c.  94,  5.  27.     Depositions. 

Althouc^h  it  is  directed  by  3  &  4  W.  4,  c.  94,  s.  27,  that  all  depositions  of  witnesses 
examined  in  the  Court  of  Chancery  shall  be  taken  in  the  first  person,  the  enactment 
refers  only  to  depositions  taken  before  the  Examiners. 

An  objection  was  made  to  the  reading  of  depositions  taken  before  commissioners 
in  the  country,  because  they  were  taken  in  the  third  person,  and  not  in  the  fiist,  as 
directed  by  the  3  &  4  Will.  4,  chap.  94,  sec.  27 

But  The  Vice-Chancellor  [Sir  L.  Shadwell]  overruled  the  objection,  saying  that 
the  section  alluded  to  referred  only  to  depositions  taken  before  the  Examiners. 

Mr.  Knight  and  Mr.  Duckworth. 

Mr.  Temple  and  Mr.  J.  J.  Jervis. 

rsail    In  the  Matter  of  The  Charity  of  W.  Phillipott.     And  in  the  Matter  of 
^\n  ACT  Passed  in  the  52d  Year  of  Geo.  3.  c  101      And  in  the  Matter  of 
An  Act  of  the  5th  &  6th  Will.  4,  c.  76.     Apnl  19,  1837. 

Jurisdidion.     Charily. 

New  trustees  of  a  charity  were  appointed  under  the  Municipal  Corporation  Act.^^T^ 
trustees  afterwards  presented  a  petition  under  the  o2  Geo.  3,  c.  101,  stating  that  it 
wLcloubu   whether  the  legal  estate  in  the  charity  property  was  vested  m  them 
an^  that    h    town  council  ctaimed  certain  powers  adversely  to  the  trustees ;  and 
S  incr  several  other  doubtful  and  difficult  questions  relating  to  the  chanty.     Held 
thaTthe  Court  had   no  jurisdiction  to  decide  questions  of  such  a  nature  upon 
petition. 

William  Phillipott,  by  his  will,  dated  the  18th  of  March  1556,  devised  an  alms- 
hou  e  wh^ch  he  had  ejected  in  Newark-upon-Trent,  and  certain  messuages  lands  and 
oE  h  rediuments,  to  the  alderman  and'l2  assistants  of  that  town  and  the:r  succes- 
sors for  the  lodging  and  maintenance  of  five  poor  men,  to  be  nominated  by  the  aldei 
mS  ;Tth  the  acfvic'e  of  the  assistants,  of  12  persons  called  <^o^X:it.£2:T::l 
Newark,  and  of  two  of  the  commons  of  the  town  to  be  elected  by  the  aldeman  aiiU 
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J  u       ■^^^A  fV„t  thp  two  rharaberlains  of  Newark  should  receive  the 
rents  of  the  estates,  ana  appiy  ^  j    account  for  the  rents  received  by 

CS  e'rSder"  d  htaSanJ  tt^cUutors,  the  vicar  and  two  of  the 
commons  o  the  town  to  be  elected  by  the  whole  of  the  commoners,  w.th  the  consent 
ofX  alderman  and  his  assistants.  The  testator  then  dn-ected  the  chamberlain  to 
pay  certat  yearly  sums  to  the  five  poor  men,  to  the  usher  of  the  grammar  school  at 
Krko^the  alderman,  vicar  and  two  commoners  and  to  the  auditor  o  their 
account  ,  and  that  they  should  retain  certain  sums  [382]  for  their  own  use  ;  and  after 
reciting  Ihat  he  had  given  certain  other  lands  to  the  alderman  and  his  assistants  and 
their  successors,  he  declared  that  the  alderman  and  three  of  the  assistants  with  the 
advice  of  the  vicar  and  the  two  commoners  elected  by  the  conimoners  of  the  town, 
should  yearly  bestow  £5  out  of  the  rents  of  the  last-mentioned  lands  in  paving  the 
town  •  and  that  the  chamberlains  should  receive  and  account  for  the  rents  of  those 
lands 'before  the  alderman,  assistants,  coadjutors,  vicar  and  commoners,  and  that  the 
residue  of  the  rents  should  be  applied  towards  the  maintenance  of  the  almshouse  and 
the  lands  belonging  thereto,  and  towards  the  fifteenths  and  tenths,  or  other  like 
charges  of  the  town,  as  the  most  need  should  require. 

In  1732  an  information  was  filed  against  the  Corporation  of  Newark  for  the 
rec'ulation  of  the  charity ;  and,  by  the  decree  made  in  1738,  it  was  directed  that,  in 
future,  the  almsmen  should  be  chosen  by  the  mayor  and  aldermen  of  Newark  and  12 
persons  paying  to  the  church  and  poor,  to  be  chosen  by  them  instead  of  the  12 
coadjutors,  and  by  the  vicar  and  two  commoners,  to  be  chosen  as  after  mentioned ; 
and  that  the  12  persons  substituted  for  the  coadjutors  should  remain  in  office  during 
their  lives,  unless  they  should  leave  Newark,  or  be  chosen  aldermen  or  chamberlains  ; 
that  the  inhabitants  of  Newark  paying  to  the  church  and  poor  should  nominate  four 
commoners,  two  of  whom  were  to  be  selected  by  the  mayor  and  aldermen,  and  were 
to  remain  in  office  during  their  lives  and  residence  in  Newark  ;  that  no  leases  should 
be  granted  of  the  charity  estates  without  the  privity  and  consent  of  the  mayor  and 
aldermen ;  that  the  £5  given  by  the  will  for  paving  the  streets  should  be  laid  out  by 
the  surveyors  of  the  highways  of  Newark  in  such  manner  and  in  such  places  [383]  as 
should  be  approved  of  by  the  mayor  and  three  senior  aldermen,  the  vicar  and  the 
commoners.  The  decree  then  directed  the  chamberlains  to  pay,  out  of  the  rents 
received  by  them,  certain  sums  to  the  almsmen,  the  mayor,  usher,  vicar  and  com- 
moners, and  to  retain  certain  sums  for  their  own  use ;  and  to  pass  their  accounts 
before  the  mayor,  aldermen,  vicar,  two  commoners  and  the  12  men  chosen  instead  of 
the  coadjutors.  The  decree  concluded  by  directing  that  the  surplus  of  the  rents 
should  be  annually  laid  out  in  such  manner  as  the  mayor,  aldermen  and  two  com- 
moners should  deem  to  be  most  agreeable  to  the  intent  of  the  founder,  and  for  the 
common  good  of  the  town  of  Newark. 

In  pursuance  of  a  local  Act  of  Parliament,  passed  in  the  13th  Geo.  3,  a  town  hall 
and  certain  other  buildings  were  erected  on  part  of  the  charity  lands  ;  and  the  Cor- 
poration of  Newark  had  ever  since  occupied  the  town  hall,  but  without  paying  any 
rent  for  it.  In  1799  part  of  the  estates  was  sold  for  redeeming  the  land  tax,  and  the 
surplus  proceeds  were  invested  in  £423  three  per  cents,  in  the  name  of  the  mayor  and 
aldermen.  In  December  1836  the  Petitioners,  together  with  four  other  persons,  were 
appointed  trustees  of  the  charity  estates  under  the  Municipal  Corporation  Act,  5  &  6 
Will.  4,  c.  76.  y  i-  > 

The  petition,  after  stating  as  above,  alleged  that,  by  reason  of  the  provisions  of  the 
last-mentioned  Act,  and  of  the  appointment  of  the  Petitioners  and  the  other  persons 
before  mentioned  as  trustees  of  the  charity  in  the  place  of  the  corporation,  numerous 
doubts  and  difficulties  were  created  as  to  the  management  of  the  charity  estates  and 
the  administration  of  the  funds  and  income  of  the  chanty  according  to  the  directions 
of  the  decree  [384]  of  1738;  and  considerable  doubts  existed  as  to  the  powers  and 
duties  of  the  Petitioners,  as  such  trustees,  with  respect  to  such  management  and 
administration;  and  that,  as  the  decree  was  made  with  reference  to  the  corporation 
being  the  trustees  of  the  charity,  many  of  the  directions  therein  contained  had  become 
inapphcab  e,  since  the  charity  had  been  placed  under  the  administration  of  individual 
trustees  ;  that  the  Petitioners  were  ad^^sed  that  they  and  their  co-trustees  ought,  when 
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any  vacancies  occurred  amongst  the  persons  substituted  for  the  coadjutors,  or  in  the 
two  commoners,  to  fill  up  the  vacancies  in  the  manner  directed  by  the  decree,  or  other- 
wise, that  directions  ought  to  be  given  for  regulating  the  manner  in  which  such 
vacancies  should  be  filled  up  ;  that,  previously  to  the  passing  of  the  Municipal  Corpora- 
tion Act,  the  mayor  and  aldermen  elected,  pursuant  to  the  decree,  Thomas  Caparn, 
James  Wilson,  James  Betts,  and  nine  other  persons,  instead  of  the  twelve  coadjutors ; 
that  Wilson  and  Betts  had  since  died,  and  no  persons  had  been  chosen  in  their  stead  : 
that  Caparn  had  lately  been  elected  an  alderman  of  Newark,  and  that  it  was  doubtful 
whether  he  had  not  become  disqualified  thereby  from  acting  as  one  of  the  persons 
substituted  for  the  coadjutors;  that,  prior  to  the  passing  of  the  last-mentioned  Act, 
two  persons  named  Branston  and  Gilstrap  were  chosen  by  the  then  mayor  and  aldermen 
to  be  the  two  commoners,  but  that  they  had  lately  been  elected  town  councillors,  and 
that  it  was  doubtful  whether  they  had  not,  thereby,  become  disqualified,  according  to 
the  decree,  from  acting  as  commoners :  that  none  of  the  inhabitants  of  Newark  paid 
or  were  liable  to  pay  church  rates  :  that,  if  Caparn,  Branston,  and  Gilstrap  had  become 
disqualified,  the  Petitioners  and  their  co-trustees  were  entitled  to  choose  two  persons 
in  their  place,  according  to  the  directions  in  [385]  the  decree  ;  or,  otherwise,  that 
directions  ought  to  be  given  as  to  the  mode  in  which  those  vacancies  ought  to  be 
8upplied|:  that  the  town  council  insisted  that,  by  the  operation  of  the  Municipal  Corpora- 
tion Act,  they  were  entitled  immediately  to  elect  12  persons  in  the  place  of  those  who 
on  the  1st  of"  August  1836  were  substituted  for  the  coadjutors,  and  that  they  were 
also  entitled  to  elect  two  commoners  in  the  place  of  Branston  and  Gilstrap :  that  it 
was  also  doubtful  by  what  persons  divers  other  duties,  by  the  decree  directed  to  be 
performed  by  the  mayor  and  aldermen,  ought  to  be  performed,  and  in  what  persons 
divers  powers,  by  the  decree  vested  in  the  mayor  and  aldermen,  were  then  vested  : 
that  for  many  years  there  had  been  no  chamberlain  of  Newark,  but  a  person  appointed 
by  the  corporation  and  styled  chamberlain  had  received  the  rents  of  the  charity 
estates  :  that  the  Petitioners  conceived  that  the  decree  directed  the  rents  to  be  received 
by  the  chamberlains,  as  being  officers  of  the  corporation,  the  [then  trustees  of  the 
charity  :  and  they  submitted  that  the  corporation,  having  ceased  to  be  such  trustees, 
the  chamberlain  ought  not  to  continue  to  receive  the  rents,  but  the  Petitioners  and 
their  co-trustees  ought  to  appoint  a  receiver :  that,  by  reason  of  the  altered  state  of 
circumstances  since  the  decree,  and  of  the  operation  of  the  Municipal  Corporation  Act, 
it  had  become  necessary  that  some  further  directions  should  be  given  for  the  future 
management  of  the  charity  and  the  distribution  of  the  funds  thereof. 

The  petition  prayed  that  the  powers  and  duties  of  the  Petitioners  and  their 
co-trustees  might  be  ascertained  and  declared,  and  that  all  proper  directions  might  be 
given  for  the  future  management  of  the  charity  and  the  proper  distribution  and 
application  of  the  funds  thereof ;  and  that,  if  necessary,  it  might  be  referred  to  the 
Master  [386]  to  approve  of  a  scheme  for  that  purpose,  having  regard  to  the  decree  of 
1738,  and  to  the  provisions  of  the  Municipal  Corporation  Act,  and^to  the  substitution 
of  the  Petitioners  and  their  co-trustees  for  the  corporation. 

Mr.  Jacob  and  Mr.  Blunt,  for  the  Petitioners,  said  that  all  the  directions  of  the 
will  and  decree  were  founded  on  the  assumption  that  the  corporation  were  to  continue 
trustees  of  the  charity  ;  and  that,  as  20  individuals  had  been  appointed  trustees  in  lieu 
of  the  corporation,  those  directions  had  become  inconsistent  with  the  actual  trust ; 
and,  consequently,  it  had  become  necessary  either  that  the  powers  and  duties  of  the 
new  trustees  should  be  declared,  or  that  a  scheme  should  be  framed  for  the  application 
of  the  charity  funds,  in  order  to  meet  the  altered  circumstances  of  the  trust :  that 
there  could  be  no  doubt  that  the  Court  had  jurisdiction  to  do  what  was  asked,  upon 
a  petition  presented  under  the  52  Geo.  3,  c.  101  ;  for  the  Kespondents  did  not  claim 
adversely  to  the  charity,  but  the  only  question  was  as  to  the  regulation  of  the  charity 
and  what  particular  persons  were  to  perform  particular  duties ;  and  that,  in  this  case, 
there  had  been  a  clear  breach  of  trust,  as  the  corporation  had  been  permitted  to  occupy 
the  town  hall  without  paying  any  rent  for  it.  In  re  Berkhampstead  free  School  (2  V. 
&  B.  13-1);  In  re  Uptm  Warren  (1  Myl.  &  Keen,  410);  Ex  parte  Fowlser  (1  Jac.  & 
Walk.  70). 

Sir  William  Home,  Mr.  Knight  and  Mr.  Bird,  for  the  Respondents,  the  Town 
Council  of  Newark. 
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[387] 


In  this  case  the  corporation  were  trustees  jointly  with  other  persons ;  and 
ther-efore,  this  case  falls  withif.  the  73d  and  not  the  71st  section  of  the  Mum.pal 

*^ThTs'court  has  no  jurisdiction  to  interfere  upon  a  petition  presented  under  the 
52  Geo    3  c    101,  except  in  plain  and  simple  cases.     The  C<y,-porahm  of  Ludlow  v. 

%t"Csf  .^'ofnia'ion'tould  hardly  embrace  the  relief  prayed  by  this  petition 
It  states  that  numerous  doubts  and  difficulties  exist  as  to  the  management  of  the 
Lrty  es  ates  a"d  the  administration  of  the  income,  and  as  to  the  powers  and  duties 
of  thcM,ew  trustees ;  and  that  it  was  doubtful  whether  certain  persons,  who  had  been 
chosen  coadjutors  and  commoners,  had  not  become  disqualified  by  being  elected 
members  of  the  new  corporation,  and  that  the  right  to  elect  the  coadjutors  and  com- 
moners was  claimed  by  the  town  council  adversely  to  the  trustees.  The  petition  also 
raises  a  question  as  to  the  right  of  the  chamberlain  to  continue  in  receipt  of  the  rents 
That  question  alone  puts  this  case  out  of  the  jurisdiction  of  the  Court  under  the  52 
Geo  3  Besides,  it  is  extremely  doubtful  in  whom  the  legal  estate  in  the  charity 
property  is  now  vested.  The  71st  section  of  the  Municipal  Corporation  Act  took  the 
legal  estate  out  of  the  old  corporators  ;  but  it  does  not,  expressly,  vest  it  in  the  new 
trustees,  and  it  is  extremely  doubtful  whether  it  is  vested  in  them  or  in  the  Crown  or 
in  the  heir  of  the  founder.(l)  That  is  another  ques-[388]-tion  which  of  itself  is 
sufficient  to  take  this  case  out  of  the  52  Geo.  3.  Besides,  Caparn,  Gilstrap  and 
Branston  have  not  been  served  with  this  petition ;  and,  if  they  had  been,  the  questions 
raised  are  much  too  difficult  and  complicated  to  be  decided  on  the  hearing  of  a  petition. 

[389]  The  Vice-Chancellor  [Sir  L.  Shadwell]  observed,  in  the  course  of  the  argu- 
ment, that  if  it  was  admitted  that  A.  was  a  trustee,  and  the  only  question  was  what  he 
ought  to  do,  then  the  case  was  within  the  52  Geo.  3,  c.  101  :  but  if  A.  claimed  to  be 
a  trustee  and  another  person  claimed  an  adverse  power,  then  it  was  a  case  that  must 
be  decided  by  an  information  and  not  by  a  petition.  His  Honor  afterwards  delivered 
judgment  as  follows  : — 

I  have  not  the  slightest  doubt  that  the  time  will  arrive  when  the  Court  will  do 
what  is  asked  by  this  petition,  namely,  grant  a  reference  to  the  Master  to  approve  of 
a  scheme  adapted  to  the  present  condition  of  the  charity.  But  the  question  is  whether 
I  can  do  so  upon  a  petition  presented  under  the  52d  Geo.  3d,  c.  101.     Now  it  is 

(1)  That  section  enacts,  "that  in  every  borough  in  which  the  body  corporate,  or 
any  one  or  more  of  the  members  of  such  body  corporate,  in  his  or  their  corporate 
capacity,  now  stands  or  stand,  solely  or  together  with  any  person  or  persons  elected 
solely  by  such  body  corporate,  or  solely  by  any  particular  number,  class  or  description 
of  members  of  such  body  corporate,  seized  or  possessed  for  any  estate  or  interest 
whatsoever,  of  any  hereditaments,  or  any  sums  of  money,  chattels,  securities  for  money 
or  any  other  personal  estate  whatsoever,  in  whole  or  in  part,  in  trust  for  the  benefit 
of  any  charitable  uses  or  trusts  whatsoever,  all  the  estate,  right,  interest  and  title, 
and  all  povyers  of  such  body  corporate,  or  of  such  member  or  members  of  such  body 
corporate,  in  respect  of  the  said  uses  and  trusts,  shall  continue  in  the  persons  who,  ab 
the  time  of  the  passing  of  this  Act,  are  such  trustees  as  aforesaid,  notwithstanding 
that  they  may  have  ceased  to  hold  any  office,  by  virtue  of  which,  before  the  passing 
of  this  Act,  they  were  such  trustees,  until  the  1st  day  of  August  1836,  or  until 
Parliament  shall  otherwise  order,  and  shall,  immediately  thereupon,  utterly  cease  aud 
determine:  Provided  always  that  if  any  vacancies  shall  be  occasioned  among  the 
charitable  trustees  for  any  borough  before  the  said  1st  day  of  August,  it  shall  be  law- 
ful for  the  Lord  High  Chancellor  or  Lords  Commissioners  of  the  Great  Seal  for  the 
time  being,  upon  petition  in  a  summary  way,  to  appoint  another  trustee  to  supply 
such  vacancy  ;  and  every  person  so  appointed  a  trustee  as  last  aforesaid  shall  be  a 
trustee  until  the  time  at  which  the  person  in  the  room  of  whom  he  was  chosen  would 
regularly  have  ceased  to  be  a  trustee,  and  he  shall  then  cease  to  be  a  trustee  ;  pro- 
vided also,  that  if  Parliament  shall  not  otherwise  direct  on  or  before  the  said  1st  day 
ot  August  1636  the  Lord  High  Chancellor  or  Lords  Commissioners  of  the  Great  Seal 
sha  1  make  such  orders  as  he  or  they  shall  see  fit  for  the  administration,  subject  to 
such  charitable  uses  or  trusts  as  aforesaid,  of  such  trust  estates  " 
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stated  that  it  is  exceedingly  doubtful  in  whom  the  legal  estate  in  the  charit}'  property 
~  now  vested.  Frimd  facie,  one  would  have  thought  that  if  the  Municipal  Corporation 
.Vet  had  directed  the  estate  of  the  corporation  to  cease  and  the  Lord  Chancellor  to 
appoint  new  trustees  in  their  stead,  the  necessary  eifect  would  be  to  leave  the  estate 
no  longer  in  the  old  corporation,  but  to  vest  it  in  the  newly-appointed  trustees, 
although  there  are  no  express  words  for  that  purpose.  But  when  it  is  said  that  there 
is  a  variety  of  opinions  on  the  point,  I  can  easily  understand  that  it  is  an  exceedingly 
doubtful  question  where  the  legal  estate  is ;  and  it  would  be  quite  futile  for  the  Court 
to  direct  a  scheme  before  it  has  ascertained  whether  the  legal  estate  is  in  those  persons 
who,  by  the  constitution  of  the  charity,  ought  to  have  it.  The  Court,  before  it  can 
decide  that  point,  must  have  before  it,  not  only  the  persons  exercising  the  duties  of 
trustees  by  way  of  management,  but  also  the  persons  in  receipt  of  the  rents  by  virtue 
of  the  legal  estate.  But  I  cannot  help  observing  that  it  is  singular  that  certain  [390] 
persons  should  be  exercising  the  duties  of  trustees  without  having  the  power  of 
receiving  the  rents. 

The  petition  represents  that  an  adverse  claim  is  set  up  by  the  town  council,  who 
insist,  in  opposition  to  the  trustees,  that  they  have  a  right  to  elect  twelve  persons  in 
place  of  the  coadjutors.  That  is  by  no  means  a  question  to  be  decided  offhand  ;  but 
it  is  one  which,  if  made  bond  fide,  must  be  decided  before  the  Court  can  direct  a 
scheme.  Questions  are  raised  as  to  the  rights  of  Caparn,  Branston  and  Gilstrap ;  but 
those  persons  have  not  been  served  with  this  petition.  Those  questions  must  be 
decided  before  I  can  direct  a  scheme.  The  petition  represents  that  it  is  doubtful  who 
are  the  persons  by  whom  divers  duties,  by  the  decree  directed  to  be  performed  by 
the  mayor  and  aldermen,  ought  now  to  be  performed,  and  in  what  persons  divers 
powers,  by  the  decree  vested  in  the  mayor  and  aldermen,  are  now  vested  ;  and  that 
for  many  years  past  there  has  been  no  chamberlain  of  Newark,  but  a  person  appointed 
by  the  corporation  and  styled  the  chamberlain  has  received  the  rents  of  the  charity 
estates.  The  petition  also  represents  a  sort  of  general  case  that  arises  in  respect  of 
the  non-payment  of  rent  due  for  the  town  hall.  These  are  questions  which  cannot 
be  settled  except  by  an  infonnation  which  should  be  filed,  not  only  against  the  town 
council  and  the  trustees  who  have  been  appointed  by  the  Lord  Chancellor,  but  also 
against  those  who  are  in  any  way  supposed  to  have  vested  in  them  the  legal  estate 
of  the  charity  propertj- ;  and  then,  if  any  of  those  persons  do  not  admit  themselves 
to  have  the  character  of  trustees,  the  Court  may  extract  from  them  the  legal  estate 
if  they  have  it.  But  I  do  not  apprehend  that  I  can,  upon  petition,  direct  the  legal 
estate  to  be  taken  out  of  persons  who  claim  it  adversely.  That  is  the  point  [391] 
decided  in  the  Ludlow  Chaiity  case.  In  that  case  Lord  Eldon  and  Lord  Kedcsdalc 
are  reported  to  have  said  that  the  Act  of  the  52d  Geo.  3  was  meant  to  apply  to  simple 
cases  :  and  I  understand  them  to  mean  cases  simple  in  respect  of  the  parties  upon 
whom  the  petition  is  meant  to  operate,  as  when  some  of  several  trustees  have  com- 
mitted a  breach  of  trust.  But  if  an  individual  not  a  trustee  has  done  any  act  for 
which  he  may  be  made  answerable,  that  is  a  case  which  ought  to  be  remedied  by 
information  and  not  by  petition.  In  the  same  manner  a  case  may  arise  of  great 
intricacy  with  respect  to  the  administration  of  the  charity  property,  but  not  with 
respect  to  the  parties  to  administer  it :  and  there  also  the  proceeding  by  petition 
would  not  be  proper.  So  also,  if  the  case  were  one  in  which  adverse  rights  were  to 
be  decided,  that  would  not  be  a  simple  case,  and,  therefore,  it  would  not  be  a  fit 
subject  for  a  petition. 

Upon  the  face  of  this  petition  there  is  much  labour  to  shew  the  multitude  of 
questions  that  may  arise;  and  there  is  so  much  ground  for  contending  that  there  are 
other  persons  interested  in  the  discussion  of  those  questions  who  are  not  parties  to 
this  petition  that  it  appears  to  me  that  I  cannot,  after  the  decision  in  the  Ludlow 
case  exercise  the  jurisdiction  by  petition  on  this  occasion. 

Those  who  present  petitions  in  difficult  and  complicated  cases,  after  the  opinions 
of  Lord  Eldon  and  Lord  Redesdale  upon  the  impropriety  of  petitions  in  such  cases, 
are  so  well  known  to  the  profession,  must  take  the  consequences.  I  cannot,  in  this 
case,  direct  the  costs  to  be  paid  out  of  the  charity  property ;  more  especially  as  the 
counsel  in  the  support  of  the  petition  have  stated  [392]  that  it  is  not  known  in  whom 
the  charity  property  is  vested,  or  how  it  is  to  be  got  at.  The  petition,  therefore,  must 
be  dismissed  with  costs  to  be  paid  by  the  Petitioners. 
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[392]    In  the  Matter  of  Kichard  Wilson's  Estate     And  in  the  Matter  of 
KiCHARD  Gathorne,  an  Infant.     Nov.  23,  26,  18^8. 

Cmstmdim  of  \st  &  U  Vict.  c.  69.     Infant  Trustees  and  Mortgagees. 

Although  the  3d  sect,  of  1st  &  2d  Vict.  c.  69,  provides  that  the  11th  Geo  4  and  1st 
Will  4  c  60,  and  the  4th  &  5th  Will.  4,  c.  23,  shall  not  be  construed  to  extend 
to  any  case  of  a  person  dying  seized  of  any  land  by  way  of  mortgage,  other  than 
such  as  are  in  that  Act  expressly  provided  for,  yet  that  section  does  not  repeal  any 
part  of  the  two  other  Acts ;  and,  therefore,  the  cases  of  a  mortgagee  dying  leaving 
an  infant  heir,  or  where  it  is  uncertain  whether  he  left  an  heir,  are  not  afifected  by 
the  first-mentioned  Act. 

In  the  first  case  Kichard  Wilson,  deceased,  had  made  a  mortgage  in  fee  to  one 
Wright,  also  deceased.  Wilson's  executors  paid  the  mortgage  mcjney  to  Wright's 
administrator ;  and,  as  it  could  not  be  discovered  whether  Wright  had  left  an  heir,  a 
petition  was  presented  by  the  person  entitled  to  the  mortgaged  estate  under  Wilson's 
will,  praying  that  some  person  might  be  appointed  in  place  of  the  heir  to  convey  the 
estate  to  the  Petitioner.  The  petition  was  intituled  in  the  matter  of  Wilson's  estate, 
and  also  in  the  matter  of  11  Geo.  4,  and  1  Will.  4,  c.  60,  and  of  4  &  5  Will.  4,  c.  23, 
and  of  1  it  2  Vict.  c.  69. 

In  the  second  case  Jonathan  Pool,  deceased,  had  made  a  surrender  in  fee,  by  way 
of  mortgage,  of  a  copyhold  estate  to  Elizabeth  Gathorne,  also  deceased.  Pool's 
executor  paid  the  mortgage  money  to  Elizabeth  Gathorne's  executor.  Elizabeth 
Gathorne  having  died  intestate  as  to  the  mortgaged  estate  leaving  an  infant  heir,  who 
was  afterwards  admitted  tenant  to  the  estate,  a  petition  was  presented,  under  the  11 
Geo.  4  and  [393]  1  Will.  4,  c.  60,  by  the  person  entitled  to  the  estate  under  Pool's 
will,  praying  that  the  infant  heir  might  be  ordered  to  surrender  the  estate  to  the 
Petitioner. 

It  will  be  observed  that,  in  the  first  case,  it  was  uncertain  whether  the  mortgagee 
had  left  an  heir,  and  that,  in  the  second  case,  the  heir  of  the  mortgagee  was  an  infant : 
and,  as  neither  of  those  cases  is  expressly  provided  for  by  the  first  section  of  the  1st 
&  2d  Vict.  e.  69,  and  as  the  third  section  of  that  Act  declares  that  the  therein-recited 
Acts  of  the  11th  Geo.  4  and  1st  Will.  4,  c.  60,  and  4th  &  5th  Will.  4,  c.  23,  shall 
not  be  construed  to  extend  to  any  case  of  a  person  dying  seized  of  any  land  by  way 
of  mortgage,  other  than  such  as  are  thereinbefore  expressly  provided  for,  a  doubt  was 
raised,  on  the  hearing  of  the  petitions,  whether  the  Court  was  not  deprived  of  its 
power  to  relieve  the  Petitioners  under  the  recited  Acts.(l) 

Mr.  E.^  Montagu  appeared  in  support  of  the  first  petition,  and 

Mr.  Walker,  in  support  of  the  second. 

The  Vice-Chancellor  [Sir  L.  Shad  well]  said  that  the  3d  section  of  1st  &  2d 
\  ict.c.  69  seemed  to  have  repealed  the  11th  Geo.  4  and  1st  Will.  4,  c.  60,  and  4th 
\-  oth  Will.  4,  c.  23,  so  far  as  those  Acts  related  to  mortgagees  and  [394]  their 
heirs ;  but  that  he  did  not  think  it  was  intended  to  have  that  effect :  and,  therefore, 
he  would  consult  the  Master  of  the  Rolls  upon  the  subject. 

M  f  ""■  ?l'x.  ^^f  Vice-chancellor  [Sir  L.  Shadwell].  I  have  consulted  the 
Master  ot  the  KoUs  relative  to  the  construction  that  ought  to  be  put  upon  the  3d 
section  of  the  1st  &  2d  Vict.  c.  69,  and  his  Lordship  has  informed  me  that  that 
section  was  not  intended  to  repeal  any  part  of  the  two  former  Acts,  but  that  those 
Acts  are  to  be  construed  just  as  before,  and  that  the  first-mentioned  Act  is  intended 
to  apply  to  tho.se  cases  only  which  it  expressly  provides  for.     It  was  never  meant, 


Kecn^OS     n.f  r      '  ef  ?  ^"^'^''"^'  ^  ^y''  *  ^een,  25;    In  re  Dearden,  3  Myl.  & 
not  within' imp    'V^'^fT'w^ff'  ^°^-  -5'  P-  320,  that  the  heirs  of  mortg;gees  were 
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therefore,  that  such  a  construction  should  be  put  upon  it  as  would  prevent  the  former 
Acts  from  applying  to  the  case  of  an  infant  heir  of  a  mortgagee. 

The  third  section  was  introduced  into  the  Act  by  Sir  E.  Sugden,  in  order  to 
confine  its  application  to  those  cases  which  are  expressly  mentioned  in  it. 

The  two  former  Acts  being  remedial  Acts,  I  have  always  thought  that  it  would 
have  been  better  originally  to  have  construed  them  liberally,  rather  than  encumber 
them  with  explanatory  and  additional  enactments ;  and,  when  the  present  difficulty 
was  suggested  to  me,  it  appeared  to  me  unreasonable  that  an  Act  which  was  meant 
to  provide  for  cases  which  it  was  supposed  the  former  Acts  omitted  to  provide  for 
should  receive  a  construction  narrowing  instead  of  extending  their  operation.  Iq 
Gathorne's  case,  therefore,  I  make  the  order. 

[395]  The  case  of  Wilson's  estate  was  this  :  it  was  uncertain  whether  the  person 
who  was  the  mortgagee  had  left  an  heir ;  and  Lord  Langdale  thinks  that  though  ib 
is  not  within  the  1st  &  2d  Vict.  c.  69,  yet  it  is  within  the  11th  Geo.  4  and  1  Will.  4, 
c.  60 ;  and  therefore,  I  make  the  order  in  that  case  also.     See  the  next  case. 


[395]     Ex  parte  Foley.     JViw.  29,  1838. 

nth  Geo.  4  and  1  IF.  4,  c.  60.     Trustee. 

Where  a  person  has  been  ordered,  under  11th  Geo.  4  and  1st  W.  4,  c.  60,  s.  8,  to 
convey  trust  property  in  the  place  of  a  refusing  trustee,  it  is  not  necessary  that  he 
should  execute  a  new  deed  reciting  the  order,  but  he  may  execute  the  deed 
tendered  to  the  trustee,  and  it  should  be  expressed  in  the  attestation  clause,  that 
he  has  executed  it  in  the  place  of  the  trustee,  in  pursuance  of  the  order. 

All  the  trustees  of  a  settlement,  except  one,  being  dead,  a  deed  for  appointing 
new  trustees  and  conveying  the  trust  property  to  them  was  executed  by  the  party 
empowered  to  appoint  the  new  trustees ;  but  the  surviving  trustee,  on  the  deed 
being  tendered  to  him,  refused  to  execute  it.  A  petition  was  thereupon  presented 
under  the  11  Geo.  4  and  1  Will.  4,  c.  60,  s.  8,  praying  that  a  person  named  in  the 
petition  might  be  appointed  in  the  place  of  the  surviving  trustee,  to  convey  the 
trust  property  to  the  new  trustees. 

Mr.  Lefroy,  who  appeared  in  support  of  the  petition,  said  that  a  doubt  was 
entertained  as  to  whether  the  person  to  be  appointed  to  convey  the  property,  ought 
for  that  purpose  to  execute  the  deed  that  had  been  tendered  to  the  surviving  trustee, 
or  whether  he  ought  to  execute  a  new  deed,  reciting  the  order  made  on  the  petition 
and  indorsed  on  the  tendered  deed. 

The  Vice-Ch.\ncellor  said  that  all  that  was  necessary  was  that  the  person 
appointed  to  convey  the  property  [396]  should  execute  the  tendered  deed,  and  that 
it  should  be  expressed  in  the  attestation  clause,  that  he  had  executed  it  in  the  place 
of  the  refusing  trustee,  in  pursuance  of  the  order  made  on  the  petition. 

[396]     Xaylor  v.  Wellington.     April  20,  1837. 

Injunction.     Affidavits. 

A  special  injunction  had  been  obtained  against  four  Defendants,  who  were  co-partners, 
to  restrain  them  from  doing  an  act  jointly.  Three  of  the  Defendants  had  answered, 
but  the  fourth  had  not.  Held,  that  the  Plaintiff  might  read  affidavits  in  opposition 
to  a  motion  by  the  three  to  dissolve  the  injunction  against  the  four. 

There  were  four  Defendants  in  this  case,  who  were  co-partners  as  manufacturers 
of  steel.  The  Plaintiff  had  obtained  an  injunction  to  restrain  them  from  stamping 
certain  marks  and  names  on  the  steel  manufactured  by  them.  Three  of  the  Defen- 
dants had  answered  the  bill,  but  the  fourth  had  not.  The  three  Defendants  that  had 
answered  now  moved  to  dissolve  the  injunction  as  against  the  four. 
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.  Mr.  Jacob,  in  support  of  the  motion  entitled  to  read  the  affidavits 

Mr.  K.>ight,  for  the  Pl'^^^tiff  contended  that  he^w^^^^^^^^  ^^^^  ^^^  injunction 

in  opposition  to  the  mot.on  ;  f'^'J^'^'^^ToiZ  Kershaw  v.  iMathews  (1  Russ.  361), 

"f  "ford  mo'ctld'^'-Tti  ugh  to  s^;  that  Briggs  has  not  answered  ;  and 
where  Lord  hldon,  L/.,  saw  .     i^  o  araument  of  a  mot  on  like  this,  be  regarded 

the  answer  "^ -«  ?f  ^t^t^re  s  aiw^^^  -^^o  has  not  answered." 

merely  as  an  affidaMt,  when  ^^^^^^^  ^^^,  ,,3^  and  the  present  was  obvious  ; 

.  T  t  W  pi  Iff  rS?!  wl  movin  against  the  Defendant  who  had  not  answered 
for  there  the  Plaintiff  L^'J  7' ""  ,  „%^5  answered  and,  therefore,  the  former  was 
as  well  as  against  the  Defeudant  who  had  answered  a     ,  ,.^  ^^^^  ^^^^^  ^^^^ 

tie  three  Def^i^dants  who  had  answered ;  and  the  fourth,  who  had  not  answered,  was 

"°'th^e'vice.Chancellor  [Sir  L.  Shadwell]  ruled  that  the  Plaintiff  was  entitled  to 
read  the  affidavits  as  against  a  motion  to  dissolve  the  joint  injunction. 

[397]    Susannah  Jones  v.  Egberts.    A^ml  28,  1837. 

rFollowed,  Toghill  v.  Grant,  1840,  2  Beav.  262 ;  48  E.  R-  1181.  See  Cardale  v.  Ball, 
'•  1843,  4  Q.  B.  613 ;  Ecid  v.  Burrows  [1892],  2  Ch.  415.] 

Solicitor.     Agent.     Taxation. 

This  Court  has  jurisdiction  to  order  an  agent's  bill  to  be  taxed,  on  the  application  of 
the  solicitor  who  employed  him,  on  the  latter  paying  the  amount  of  the  bill  into 
Court. 

In  183.5,  Edwards  Jones,  the  Plaintiff's  solicitor,  employed  Messrs.  H.  Jones  &  J. 
Fay  of  Ruthin,  in  Denbighshire,  solicitors,  as  his  country  agents  in  this  cause.  In  the 
course  of  the  cause,  Jones  &  Fay  received  from  the  Defendants  £250  on  E.  Jones's 
account,  and  out  of  that  sum  they  retained  £70  on  account  of  their  bill  of  costs 
for  business  in  the  cause  done  for  E.  Jones.  On  the  3d  of  January  1837  Jones  & 
Fay  delivered  their  bill  to  E.  Jones ;  and  on  the  30th  of  that  month  he  obtained  an 
order  in  the  cause,  that  it  might  be  referred  to  the  Master,  m  receiving  proof  of  payment 
or  tender  by  him  to  Jones  &  Fay  of  £73,  4s.  8d.,  the  amount  of  their  bill,  to  tax  the 
same  as  between  solicitor  and  client.  This  order  was  made  on  an  e.z  parte  motion, 
supported  by  an  affidavit  stating  as  above,  and  adding  that  E.  Jones  was  ready  to 
pay  to  Jones  &  Fay  the  remaining  £3,  4s.  8d  of  their  bill. 

[398]  Jones  &  Fay  now  moved  to  discharge  that  order. 

Mr.  Jacob,  for  Jones  &  Fay.  The  order  is  irregular  on  four  grounds  :  first,  it  was 
obtained,  not  by  the  Plaintiff,  but  by  her  solicitor ;  secondly,  it  is  an  order  for  the 
taxation  of  an  agent's  bill ;  thirdly,  it  ought  to  have  been  made,  if  at  all,  on  special 
motion  and  on  payment  of  the  money  into  Court;  fourthly,  it  is  an  order  for  the 
taxation  of  an  agent's  bill,  as  between  solicitor  and  client. 

The  first  statute  relating  to  the  taxation  of  solicitors'  bills  is  2  Geo.  2,  c.  23. 
Subsequently  to  that  another  statute  (12  Geo.  2,  c.  13)  was  passed,  which  enacts 
that  the  former  statute  "  shall  not  extend  to  any  bill  of  fees,  charges  and  disburse- 
ments that  are  now  or  shall  hereafter  become  due  from  any  attorney  or  solicitor  to 
any  other  attorney,  or  solicitor  or  clerk  in  Court,  but  that  every  such  attorney 
solicitor  or  clerk  in  Court  may  use  such  remedies  for  the  recovery  of  his  fees,  charges 
and  disbursements  against  such  other  attorney  or  solicitor,  as  he  might  have  done 
before  the  making  of  the  said  Act."  In  the  earliest  cases,  it  was  laid  down  that  an 
agents  bill  could  not  be  taxed  :  afterwards,  however,  it  was  decided  that  the  Courts 
might,  under  their  general  jurisdiction  over  solicitors  and  attornies,  order  an  agent's 
bill  to  be  taxed,  but  not  without  payment  of  the  amount  of  the  bill  into  Court.  The 
tendency  of  the  late  cases  has  been  to  narrow  the  limits  within  which  the  jurisdiction 
of  the  Courts  over  solicitors  and  attornies  is  to  be  exercised  with  respect  to  money 
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matters ;  and  it  is  now  held  that  an  agent's  bill  cannot  be  taxed.  In  Lees  v.  Nuttall 
:  Myl.  &  Keen,  284)  the  point  was  raised,  but  as  the  order  was  [399]  discharged,  it 
was  not  necessary  to  decide  it ;  besides,  in  that  case,  the  solicitor  was  the  Defendant 
in  the  cause.  The  question  came  distinctly  before  the  Court  of  Common  Pleas,  in 
IFeymouth  v.  Knipe  (3  Biug.  New  Cases,  387) ;  and  the  Judges  of  that  Court  were 
of  opinion  that  the  only  authority  possessed  by  them  for  ordering  the  taxation  of  an 
attorney's  bill  was  conferred  by  statute;  and  that,  as  the  6th  section  of  12  Geo.  2, 
c.  13,  had  expressly  exempted  agents'  bills  from  the  operation  of  the  former  statute 
of  2  Geo.  2,  c.  23,  s.  23,  they  had  no  power  to  refer  those  bills  to  the  prothonotary 
for  taxation. 

Under  the  order  now  sought  to  be  discharged,  the  Master  has  no  power  to 
commence  the  taxation  until  he  has  received  proof  of  payment  or  tender  of  the 
£3,  is.  8d. ;  but  he  is  to  receive  that  proof  in  the  absence  of  the  other  party,  and 
then  he  is  to  issue  his  warrant.  The  order  is  so  plainly  erroneous  in  this  respect 
that,  if  this  were  the  only  objection  to  it,  it  ought  to  be  discharged. 

Mr.  Knight  and  Mr.  Ayrton,  in  support  of  the  order.  The  mere  circumstance  that 
the  order  was  not  properly  obtained  «•  parte  will  not  induce  the  Court  to  discharge 
it.     Hovrell  v.  Edmunds  (4  Russ.  67). 

This  Court  has  been  long  in  the  habit  of  exercising  a  jurisdiction  with  respect  to 
the  taxation  of  bills  of  costs,  independent  of  the  statute  ;  and  it  has  never  hesitated 
to  exercise  that  jurisdiction  in  a  case  between  solicitor  and  agent  relating  to  business 
done  in  this  Court.  Notwithstanding  what  is  said  in  JVeyviouth  v.  Knipe,  this  Court 
does  exercise  a  power  not  given  by  the  sta-[400]-tute.  Ostle  v.  Christian  (1  Turn.  & 
Kuss.  324),  Comer  v.  Hake  (2  Cox,  173).  The  retainer,  by  the  agent,  of  £70,  on 
account  of  his  bill,  brings  this  case  within  the  principle  of  In  re  Barker  (ante,  vol.  6, 
p.  476).  The  bill  is  a  regular  bill  in  the  cause,  and  it  is  headed  as  such  ;  and,  if  it 
cannot  be  taxed,  then  Edward  Jones  will  be  liable  to  have  his  bill  of  costs  taxed  by 
his  client,  and  will  have  to  pay  to  his  agents  the  full  amount  of  their  bill. 

The  Vice-Chaxcellor  [Sir  L.  Shadwell].  For  a  series  of  years  it  has  been  the 
established  practice  of  this  Court  to  direct  the  taxation  of  an  agent's  bill,  on  the 
application  of  the  solicitor  who  employed  him.  That  practice  was  recognised  as 
established  by  Lord  Thurlow  in  the  case  of  Comer  v.  Hake  in  1789  ;  and  it  is  plain, 
from  the  mode  in  which  Lord  Eldon  treats  the  subject  in  Ostle  v.  Christian,  that,  in 
his  opinion,  it  was  the  undoubted  practice  of  this  Court  to  direct  the  taxation  of  an 
agent's  bill.  If  then  I  find  that  this  practice  has  prevailed  in  this  Court  for  a  long 
series  of  years,  it  appears  to  me  that  I  am  bound  to  adopt  and  follow  it,  notwith- 
standing the  opinion  expressed  by  the  Judges  of  the  Court  of  Common  Pleas  in 
Weymouth  v.  Knipe. 

The  only  question  then  is  whether  the  order  sought  to  be  discharged  is  wrong  on 
the  face  of  it,  inasmuch  as  it  leaves  the  Master  at  liberty  to  receive  proof  of  the 
payment  or  tender  of  the  £3,  4s.  8d.,  in  the  absence  of  the  party  whose  bill  was  to 
be  the  subject  of  the  taxation.  Now  I  cannot  but  think  that  the  order  is  erroneous 
in  this  respect ;  and,  consequently,  it  must  be  discharged  with  costs. 

[401]  Edward  Jones  afterwards  presented  a  petition,  which  was  intituled  in  the 
cause  and  also  in  the  matter  of  Messrs.  Jones  &  Fay  ;  and,  after  stating,  amongst 
other  things,  that,  on  the  28th  of  April  last,  the  Petitioner  tendered  the  £3,  4s.  8d. 
to  the  town  agent  of  Jones  &  Fay  for  their  use,  it  prayed  that  such  tender  might, 
under  the  circumstances  stated  in  the  petition,  be  deemed  to  be  a  good  and  sufficient 
equitable  tender  to  Jones  &  Fay;  or,  in  case  the  Court  should  judge  otherwise,  then 
that,  on  the  Petitioner  bringing  the  £3,  4s.  8d.  into  Court,  it  might  be  referred  to 
the  Master  to  tax  Jones  &  Fay's  bill. 

Mr.  Knight  and  Mr.  Aj^rton,  for  the  Petitioner,  relied  on  Binsted  v.  Barefoot 
(1  Dick,  112;  see  Beam.  Costs,  306,  307),  in  which  an  order  was  made  by  the  M.R., 
on  the  6th  of  December  1745,  for  the  taxation  of  an  agent's  bill ;  and  on  the  17th  of 
July  1746  Lord  Hardwicke,  C,  refused  to  discharge  the  order.  They  cited  also  Corner 
V.  Hake,  Ostle  v.  Christian,  Lees  v.  Nuttall,  and  In  re  Barker. 

Mr.  Jacob  and  Mr.  Edwards,  for  Jones  &  Fay,  said  that  the  report  of  Corner  v. 
Hake  was  erroneous  (see  Beam.  Costs,  308),  and  that  Dickens's  report  of  Binsted  v. 
Barefoot  and  the  entry  of  that  case  in  Reg.  Lib.  were  at  variance  with  each  other ; 
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tbat  Osile  V.  O^ristian  aod  Lees.  « ^-.t^Sin^gtTtt^^^^^^^^  bS 

;t\~i  of  ttbiil  waTno\  directed  \o  be  paid  into  Court.     They  oted  also 

[4UZJ  iHi,  viut^^n.  L   ^    ■        ■     .i^j    Qourt,  that  it  is  the  practice  of 

l'^rttirri^rlike^?^p^:s^nt:'^;  opinion  is  that  I  am^bound  by 
Aa^hTs  taken  place  here;  and  that  it  is  of  little  importance  to  inquire  how  the 

^"■"tw  we  h"e' firsfthrorder  made  by  the  Master  of  the  Rolls  in  1745  and  then 
in  1746  In  attempt  was  made  before  Lord  Hardw.cke  to  discharge  that  order,  but 
the  attempt  did  not  succeed.  That,  therefore,  was  a  recognition  by  Lord  Hardwicke 
that  the  order  at  the  Rolls  was  right.  Then,  settuig  aside  the  case  before  Lord 
Thurlow,  wWch  seems  to  be  incorrecUy  reported,  we  find  Lord  Eldon  stating,  mOstle 
V  ChrUian,  that  a  solicitor  cannot  obtain  the  taxation  of  his  agents  bi  1  without 
bringing  the  amount  into  Court.  It  would  have  been  quite  frivoous  for  that  great 
Jud^e  so  to  state,  if  his  opinion  had  been  that  the  bill  could  not  be  taxed  whether 
the  money  was  brought  into  Court  or  not.  We  are,  therefore  warranted  in  con- 
cluding that  it  was  his  Lordship's  opinion,  in  the  abstract,  that  the  Court  had 
iurisdiction,  on  the  application  of  a  solicitor,  to  tax  his  agent's  bill.  Then,  in  Lees  v. 
Nuttall,  the  latter  part  of  the  judgment  of  the  present  Lord  Chancellor,  when  Master 
of  the  koUs,  necessarily  shews  that  it  was  his  Lordship's  opinion  that  this  Court  had 
iurisdiction'todirect  an  agent's  bill  to  be  taxed  on  the  application  of  the  solicitor, 
provided  the  amount  of  the  bill  was  brought  into  Court ;  and  his  Lordship  discharged 
the  order  in  that  case,  not  on  the  ground  that  the  Court  had  no  jurisdictiou,_but  on 
the  special  circumstances  and  merits  of  the  case.  That  opinion,  unquestionably, 
binds  me.  . 

[403]  I  can  easily  understand  that  this  Court  might  have  assumed  a  larger  jurisdic- 
tion than  the  Courts  of  Common  Law  ;  as  it  has  often  taken  the  lead  and  suggested  to 
the  Legislature  what  ought  to  be  done.  As,  for  instance,  in  cases  of  set-ofl'  and  of  land- 
lords taking  advantage  of  breaches  of  covenants  for  payment  of  rent,  this  Court  did 
interfere  long  before  there  was  any  statutory  interference.  It  is  reasonable,  therefore, 
to  suppose  that,  before  either  of  the  statutes  of  Geo.  2  were  passed,  this  Court  had 
the  jurisdiction  which  it  is  now  called  upon  to  exercise  ;  and  there  is  nothing  in  either 
of  those  statutes  to  take  away  that  jurisdiction.  When  the  Court  says  that  the 
taxation  is  to  take  place  on  the  amount  of  the  bill  being  brought  into  Court,  it  is 
taking  a  course  which  is  quite  independent  of  either  of  the  statutes. 

I  am  of  opinion,  therefore,  that  the  jurisdiction  does  exist;  and,  consequently,  on 
payment  or  tender  to  Mr.  Williams,  the  town  agent  of  Messrs.  Jones  &  Fay,  of  the 
amount  of  the  bill  remaining  unpaid  (such  payment  or  tender  to  be  verified  by 
affidavit),  let  the  bill  be  taxed,  and  reserve  costs. 

[404]     CHILLINGWORTH  V.  Chillingwokth.     Maij  3,  1837. 

Annuity.     Usury. 

A.  applied  to  B.  to  lend  him  £400  on  mortgage  of  certain  leasehold  houses ;  but  B. 
refused.  It  was  then  agreed  that  A.,  in  consideration  of  the  £400,  should  grant  to 
B  two  annuities  of  £21  each  for  40  years,  to  be  issuing  out  of  the  houses.  Held, 
that  the  transaction  was  usurious. 

By  an  indenture  of  the  27th  of  February  1802,  a  piece  of  ground  at  Newington  in 
burrey,  with  the  messuage  erected  thereon  bv  William  Chillingworth,  were  demised 
to  h,m  for  61  years,  from  Christmas  Day  1801,  at  the  rent  of  £12  ;  and,  by  another 
indenture  of  the  <th  of  August  1802,  another  piece  of  ground  at  the  same  place, 
together  with  the  two  messuages  covenanted  to  be  erected  thereon  by  Chillingworth, 
were  demised  to  him  for  the  same  term,  at  the  rent  of  £11    8s 
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By  an  indenture  of  the  8th  of  February  1812,  after  reciting  the  two  former 
indentures,  and  that  Robert  Fisher,  since  deceased,  had  agreed  with  Chillingworth 
for  the  purchase  of  an  annual  rent-charge  of  £21,  for  40  years  from  the  25th  of 
December  then  last,  to  be  secured  upon  and  issuing  out  of  the  piece  of  ground  demised 
by  the  first  indenture  and  the  messuages  and  buildings  thereon  erected,  and  also  for 
the  purchase  of  a  like  rent-charge  of  £21  for  the  same  term,  to  be  secured  upon  and 
issuing  out  of  the  piece  of  ground  demised  by  the  second  indenture,  and  the  messuages 
or  tenements,  erections  and  buildings  since  erected  thereon ;  and  that  the  said  respec- 
tive annuities  should  be  so  granted  at  the  price  or  sum  of  XlOO ;  Chillingworth,  in 
consideration  of  the  £400  paid  to  him  by  Fisher,  granted  to  Fisher,  his  executors,  &c., 
for  the  term  of  40  years,  to  be  computed  from  the  25th  of  December  then  last,  two 
several  annual  rent-charges  or  yearly  sums  of  £21  each,  to  be  issuing  and  payable  out 
[405]  of,  and  charged  and  chargeable  upon  the  several  and  respective  pieces  of  ground, 
messuages  and  premises  demised  by  the  indentures  of  lease  respectively,  that  is  to 
say,  the  first-mentioned  rent-charge  of  £21  to  be  issuing  out  of  and  charged  upon  the 
premises  comprised  in  the  first^mentioned  indenture  of  lease,  and  the  second  rent- 
charge  of  £21  to  be  issuing  out  of  and  charged  upon  the  premises  comprised  in  the 
secondly -mentioned  indenture  of  lease  ;  to  hold  the  annuities  from  the  25th  day  of 
December  then  last  for  the  term  of  40  years,  the  first  payment  thereof  to  be  made  on 
the  2r)th  of  March  then  next  ;  and  Chillingworth  therein-  covenanted  for  payment  of 
the  annuities,  and  demised  the  leasehold  premises  to  a  trustee  for  40  years  and  a  half 
from  the  25th  of  December  then  last,  upon  certain  trusts  for  further  securing  the 
annuities. 

Chillingworth  died  in  1820.  The  annuities  were  paid  during  his  lifetime  ;  and, 
after  his  death,  his  widow  and  executrix  continued  to  pay  them  until  the  29th  of 
September  1821. 

The  present  suit  was  instituted  for  the  administration  of  Chillingworth 's  estate  ; 
and  the  usual  decree  in  such  a  case  having  been  made,  the  Master,  after  reporting  as 
above,  found,  by  the  affidavit  of  the  grantor's  son,  that  he  was  present  at  an  interview, 
which  took  place  in  or  a  little  prior  to  February  1812,  between  the  grantor  and 
Fisher,  and  that  the  grantor  then  applied  to  Fisher  to  lend  him  £400,  by  way  of 
mortgage  upon  some  leasehold  property  of  the  grantor,  which  Fisher  declined  to  do, 
and  that,  thereupon,  the  grantor  asked  Fisher  if  he  would  lend  the  £400  by  way  of 
annuity,  to  which  Fisher  replied  that  he  had  no  objection  to  lend  the  £400  at  an 
interest  of  10  guineas  per  cent,  per  annum  ;  that  it  [406]  was  then  agreed  that  Mr. 
Lilley,  a  solicitor,  who  was  concernetl  for  Fisher,  should  draw  up  the  necessary 
securities  ;  that  the  deponent  was  afterwards  informed  by  Fisher  that  Lilley  had 
advised  Fisher  that,  inasmuch  as  the  ainiuity  might  be  paid  off  on  notice,  it  would  be 
better  to  do  it  by  way  of  rent-charge  for  40  years  at  40  guineas  per  annum  ;  that  this 
plan  was  acceded  to  by  the  grantor,  and  it  was  agreed  that  he  should  secure  to 
Fisher  the  interest  of  10  guineas  percent,  per  annum  on  the  £400  to  be  so  advanced 
and  lent  by  Fisher,  upon  the  leasehold  premises  at  Newington,  and  that  the  necessary 
deeds  should  be  prepared  by  Lilley,  and  that  thereupon  the  deed  of  the  8th  of 
February  1812  was  prepared  and  executed.  The  Master  further  found  that  the 
deponent  positively  stated  that  the  transaction  was,  bond  fide,  a  loan  of  money,  the 
repayment  of  which  was  to  be  secured  by  a  charge  of  10  guineas  per  cent,  per  annum 
for  40  years. 

The  Master  then  found,  by  the  affidavit  of  Lilley,  that  Lilley  had  read  the  former 
affidavit,  and  that,  from  the  length  of  time  which  had  elapsed  since  the  transactions 
therein  mentioned  took  place,  he  had  no  recollection  of  the  circumstances,  or  of  any 
communication  made  to  him  by  Fisher,  as  to  advancing  any  money  to  the  grantor  by 
way  of  mortgage  at  five  per  cent,  per  annum,  or  on  annuity  at  £10,  10s.  per  cent,  per 
annum,  or  relating  to  the  purchase  made  by  Fisher  of  two  rent-charges  of  £21  each 
for  40  years,  except  as  in  the  deed  of  the  8th  of  February  1812  mentioned:  that 
Lilley  had  perused  the  draft  of  the  deed,  and  also  the  deed  itself  by  which  the  rent- 
charges  were  made  payal>le,  and  that  neither  the  draft  nor  the  deed  shewed  any 
alteration,  so  as  to  induce  the  belief  that  any  other  contract  had  V)een  originally 
entered  into  between  the  grantor  and  Fisher,  than  [407]  that  which  afterwards  took 
effect  on  the  execution  of  the  deed  ;  that  Lilley  further  stated  that  the  deed  did  not 
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.      ,  .      f  Uo^„•Don  thp  mrties  that  the  same  was  a  loan  of  money 

contain  or  imply  any  contract  ^'^t^^^"  ^f  i™,^^^^  ,„o„ey  then  advanced  should 
at  4'in   10<!  ner  cent  per  annum,  so  tnat  tne  principdi  uiu.ic_y  ^^    , 

t  e  ther  direc  ly  or  indirectly,  repaid  ;  and  that,  although  the  annual  payment  to  be 
mldJ  to  lusher  vas  at  the  rate  of  £10,  10s.  per  cent,  per  annum,  yet  the  principal 
made  to  i  isner  wa^s  returned  but  the  transaction  was  intended  to  be  a 

money  advanced  was  not  ^o  be    etm„ea   d  ^_^^  ^^^  ^^  ^^  ^^^^^.^^ 

The  Master  ultimately  found  that  £588  were  due  to  Fisher  sexecuors  for  o6 
quarterly  payments  of  the  two  annuities,  from  the  'lUh  of  June  1821  to  the  24th  of 

'^"'ihe^'piaintiff  excepted  to  the  report,  insisting  that  the  Master  ought  to  have 
found  that  nothing  was  due  in  respect  of  either  of  the  rent-charges. 

Mr  Knicrht,  Mr.  Moore  and  Mr.  Girdlestone,  in  support  of  the  exception 
The  question  is  whether  the  transaction  between  Chillmgworth,  the  father,  and 
Fisher  was  not  usurious.  The  price  paid  by  Chillingworth  was  £400 ;  and  he 
purchased  for  it  a  sum  certain  of  £1680  :  but  that  sum  was  thrown  over  a  space  of 
40  years  at  the  rate  of  £42  a  year.  There  was  no  risk  or  contingency  in  the  trans- 
action In  Doe  V.  Gooch  (3  Barn.  &  Aid.  664)  Bayley,  J.,  is  reported  to  have  [408] 
said  :  "In  that  case  the  principal  is  in  hazard  from  the  uncertani  duration  of  life. 
Here  it  is  in  the  nature  of  an  annuity  for  years  ;  and  there  is  no  case  in  which  such  an 
annuity  has  been  held  not  to  be  usurious,  where,  on  calculation,  it  appeared  that  more 
than  the  principal,  together  with  legal  interest,  is  to  be  received." 

In  the  affidavit  made  by  Chillingworth,  the  son,  there  is  a  positive  statement  that 
the  original  negotiation  was  for  a  loan  of  £400,  to  be  secured  by  way  of  mortgage  on 
the  property  out  of  which  the  annuity  was  afterwards  granted.     Fereday  v.  Wightwick 

(1  Kuss.  &  Myl- -iS)- 

Mr.  Campbell,  in  support  of  the  report.     The  transaction  in  question  is  perfectly 

unimpeachable.     The  deed  of  February  1812  recites  that  Fisher  had  contracted  with 

Chillingworth,  the  father,  for  the  purchase  of  a  rent-charge  of  £21   for  foi'ty  years, 

to  be  secured  upon  and  issuing  out  of  the  premises  demised  by  the  first  indenture  of 

lease,  and  also  for  the  purchase  of  a  like  rent-charge  of  £21   for  a  like  term  of  40 

years,  to  be  secured  upon  and  issuing  out  of  the  premises  demised  by  the  second 

indenture  of  lease,  and  that  those  annuities  should  be  granted  at  the  price  of  £400 ; 

and  then  Chillingworth  grants  the  two  annuities  to  Fisher,  to  be  issuing  out  of  the 

leasehold  premises ;  and  the  only  covenant  is  the  usual  covenant  to  pay  the  annuities. 

The  statute  against  usury  has  no  bearing  on  the  present  case.  The  language  of 
that  statute  shews  that  it  does  not  apply  to  a  case  where  there  is  no  loan,  and  money 
is  not  forborne.  How  can  money  be  forborne  where  it  is  not  [409]  to  be  returned  at 
all?  Where  the  negotiation  is  for  the  purchase  of  an  annuity,  the  getting  a  good 
liargain  does  not  make  the  transaction  usurious ;  and  all  that  can  be  .said  with  respect 
to  this  transaction  is  that  it  is  a  good  bargain.  The  annuities  are  charged  on  three 
houses  of  no  great  value ;  and  the  security  is  wearing  out.  The  principal  therefore 
is  put  in  hazard. 

The  proposition  laid  down  by  Bayley,  J.,  in  Doe  v.  Gooch,  is  opposed  both  by 
earlier  and  later  authorities.  In  Symonds  v.  Cockerill  (Noy.  153)  a  rent-charge  of  £20 
a  year  for  eight  years  was  granted  for  £100  ;  and  the  reporter  adds  this  note  :  "  And 
this  difference  was  agreed  by  the  Court.  If  the  original  contract  was  to  have  a  rent- 
charge,  as  in  our  case,  that  is  not  usury  but  a  good  bargain  and  pennyworth."  The 
next  authority  is  Tanfield  v.  Finch  (C'ro.  Eliz.  27).  There  £.566  were  given  for  an 
annuity  of  £120  for  23  years  ;  and,  afterwards,  the  grantor,  for  the  assurance  of  the 
annuity,  infeoffed  the  grantee  of  land  worth  £100  a  year,  upon  condition  that,  if  the 
money  were  not  paid,  it  should  be  to  the  use  of  the  grantee  in  fee.  And  all  the 
Judges  held  that  it  was  no  usury,  for  the  mortgage  was  only  for  the  assurance  of  the 
annuity.  And,  at  the  end  of  the  case,  there  is  the  following  note  :  "  In  Dodur  Goad's 
case,  inn  19  Ehz.  in  the  Exchequer,  in  an  information  for  usury,  Popham  and 
Flowden  held  that,  if  a  man  giveth  £100  for  an  annuity  of  £20  per  annum,  this  is 
not  usury  ;  for  he  shall  never  have  his  stock  of  £100  again."  In  Fuller's  case  (4  Leon. 
-08)  It  was  held  that  if  one  give  £300  to  another,  to  have  an  annuity  of  £50  assured 
to  him  for  100  years,  if  he,  his  wife  and  four  of  his  children  so  long  shall  live,  this 
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is  not  within  the  Statute  of  Usury.  The  next  case  is  The  [410]  King  v.  Drury  (2 
Levinz.  7).  There  A.  having  a  lease  of  a  house  for  40  years  agreed  to  assign  it  to 
B.  for  £300  ;  but  B.  not  having  the  money,  C.  paid  it  and  took  the  assignment  to 
himself,  and  then  let  the  house  to  B.  at  a  rent  of  £30  per  annum  ;  and  C.  covenanted 
that  if,  at  the  end  of  four  years,  B.  paid  the  £300,  then  the  rent  should  cease,  and 
he  would  convey  the  residue  of  the  term  to  B.  And  Lord  Chief  Justice  Hale  held 
that  it  was  not  usury  ;  for  B.  was  not  obliged  to  pay  the  £300  to  C,  but  it  was  at 
his  election  to  pay  it  if  he  would,  and  determine  the  rent  by  that  means  and  have 
the  term.  So  that  it  was  no  more,  in  etiect,  than  a  bargain  for  an  annuity  of  £30 
for  39J  years,  for  £300,  to  be  secured  in  the  manner  stated,  determinable  sooner  if 
the  grantor  pleased.  But  the  grantee  had  no  remedy  for  his  £300,  and  could  not 
recover  it,  unless  the  grantor  thought  fit  to  pay  it  back  at  the  end  of  four  years.  The 
last  case  is  a  recent  one  :  Ferguson  v.  S/nany  (3  Nev.  &  Man.  66.5  ;  S.  C.  1  Adol.  & 
Ell.  576).  There  A.,  in  consideration  of  £200,  granted  to  B.  an  annuity  or  rent- 
charge  of  £20  for  60  years,  charged  upon  certain  messuages ;  and  the  transaction  was 
not  held  to  be  usurious. 

The  case  Voe  v.  Gooch  is  different  in  its  circumstances  from  the  present.  The 
instruments  by  which  the  transaction  was  carried  into  effect  were  a  disguise  in  order 
to  hide  the  real  object  of  the  parties,  which  was  a  loan  ;  and,  besides,  there  was  a 
clause  of  repurchase  ;  and  Lord  Tenterden,  C.J.,  in  his  judgment,  uses  the  following 
words  :  "  L'nder  the  terms  of  the  agreement,  I  thought  that  Hammond  would, 
necessarily,  be  compelled  to  repurchase."  Consequently  the  annuity  was  [411]  given 
for  money  forborne,  and  the  transaction  was,  therefore,  usurious.  In  Feredai/  v. 
/riyi/ifiVA- £4000  were  paid  for  an  ainuiity  of  £664,  18s.  for  Hi  years;  and  pro- 
missory notes  were  given  for  securing  the  half-yearly  pa3'ments  of  the  annuity  ;  and 
it  appeared  that  those  payments  would  amount  to  £4000  with  interest  at  nearly  £12 
per  cent,  per  annum.  The  judgment  of  Sir  J.  Leach,  M.K.,  is  very  short ;  and,  in 
the  commencement  of  it,  His  Honor  expresses  his  intention  to  disregard  the  old  cases 
that  had  been  cited.  That  case  has  not  been  followed.  The  only  case  that  has  since 
occurred  is  Fergtisim  v.  Sjnamj.  I  have,  therefore,  in  my  favour  all  the  old  cases  and 
also  the  latest  case,  which  re-establishes  the  authority  of  the  old  cases  against  the 
decision  of  Sir  J.  Leach. 

W.  Chillingworth,  the  father,  died  in  1820.  He  paid  the  annuities  during  his  life  ; 
and,  after  his  death,  his  widow  and  executri.x  continued  to  pay  them.  From  1812 
until  1835  (when  the  bill  in  this  suit  was  filed)  no  attempt  was  made  to  impeach  the 
transaction  ;  and  now  it  is  attempted  to  be  impeached  on  the  recollection  of  Chilling- 
worth,  the  son,  of  a  conversation  which,  he  says,  he  was  present  at  between  his  father 
and  the  grantee  in  or  before  February  1812.  It  appears,  however,  from  Lilley's 
affidavit,  that  the  transaction  was,  in  reality,  such  as  it  appears  on  the  face  of  the 
deed  ;  and,  that  being  so,  it  is  wholly  unimpeachable.  At  all  events,  this  Court  will 
not  annul  a  contract  under  seal  upon  loose  evidence  of  a  conversation  that  took  place 
25  years  ago. 

The  Yice-Chanxellor  [Sir  L.  Shadwell].  In  the  ca.se  of  Ferguson  v.  Sprang, 
which  came  before  the  Court  of  K.B.  on  demurrer.  Lord  Denman,  C.J.,  say.s,  [412] 
"The  question  in  this  case  is  whether  it  ought  not  to  have  been  pleaded  that  this 
was  a  usurious  contract.  To  that  point  the  judgment  of  Leach,  M.R.,  in  Feredai/  v. 
If'ightwkk,  is  no  authority.  The  Master  of  the  Rolls  may  have  acted  in  the  capacity 
of  a  Court  and  of  a  jury  also.  If  the  nature  of  the  transaction  is  equivocal,  we  cannot, 
sitting  as  a  Court  of  law,  determine  that  the  transaction  is  usurious.  It  appears  to 
me  that  this  deed  is  not,  on  the  face  of  it,  necessarily  void.  Whether  or  not  it  is  a 
cloak  for  usury  depends  upon  whether  the  money  to  be  paid  will  exceed  £5  per  cent, 
upon  the  sum  advanced  ;  and  it  is  too  much  for  the  Court  to  take  upon  itself  that 
inquiry,  and  to  say  that  the  transaction  is,  at  all  events,  usurious."  And  Mr.  Justice 
Taunton  says :  "  It  is  difficult  for  us  to  say  by  how  much  this  reservation  of  £20  a 
year  for  60  years  will  exceed  the  amount  of  the  principal  and  interest  at  £5  per  cent. 
We  cannot  compute  it.  It  is  too  difficult  a  question  for  the  Court  to  take  judicial 
notice  of.  If  this  was  a  question  whether  ten  was  more  than  five,  or  that  two  and 
two  made  four,  the  Court  would  take  judicial  notice  of  it.  Here  the  question  depends 
on  a  difficult  calculation,  and  ought  therefore  to  be  inquired  into  by  a  jury."     No 
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'  •  ,  -J  J  ,„  Ku  whifh  one  is  to  determine  whether  a  proposition  in 
rule,  however,  is  laid  down  by  ^  ^*^  °"'  J„-q„  j^  Js  not  necessary  to  ascertain  by 
arithmetic  is  difficult  or  not;  '^"'1'  "4°P^7„-;  „  nu^^ber  of  years  will  exceed  the 
how  much  the  payments  of  an  ^nm.   y  for  a-rv  g'je"  J    ^^^^  .^  ^.jj  ^^^^^^ 

principal  money  paid  with  "^ter  ^ to"   t  a   Ave  per  m    ,  ^^.^^^^^j^  ^^^^^^     ^^^ 

il  SnSrr  o^  ^^^  itrelttt  teV  cent,  for  40  years  -uld  amount 
the  principal  sum  ui  ^t  j       would  amount  to  ilb80. 

■"  S  S.;  r wISieT iS  »  .  in  ?™ .»  V.  ^p-,  CO,,..;,,  the  pi.h  of 

[413]  W  "^f  /"^  ^o/"  ^  ^  of  the  Kolls  sat  as  a  ury  as  well  as  a  Judge,  as  I  do. 
^'^Siintro^   th?  on>  ts  af^davit,  swears  thit  the  original  application  wa. 

Ohillingworcn   lu  ,  ^      jj^       ^t  to  turn  it  into  an  annuity  ;  and  LiUey 

t:  T'co  radfc  ;  Chillingworth^peaks  of.  He  says  only  that  he  has  na 
recoil  ct  0^0  the  circumstances^f  the  transaction  ;  therefore  I  must  take  what 
Chillingrrth  says  to  be  true ;  and,  consequently,  I  shall  allow  the  exception. 

[413]    Taylor  v.  The  Attorney-General.    May  5,  1837. 

Cmstrudim.     Crown  Orant.     Petition  of  Pdght. 

A  lease  granted  by  the  Crown  of  all  mines  in  the  province  of  Nova  Scotia,  held  to 
include  mines  in  the  island  of  Cape  Breton.  . 

Course  of  proceeding  by  a  subject  to  enforce  a  claim  to  property  as  against  the 
Crown. 

The  island  of  Cape  Breton  is  separated  from  Nova  Scotia  by  a  strait  which,  at 
one  part  of  it,  is  not  more  than  a  league  broad  ;  and,  prior  to  178-i,  they  formed  one 
colony.  But  in  that  year  the  island  was,  for  the  purposes  of  Government,  separated 
from  the  mainland;  and  that  separation  continued  until  1820.  In  1788  His  late 
Majesty  King  George  the  Third  intended  to  make  a  grant  or  lease  of  mines  in  Nova. 
Scotia  to  the  late  Duke  of  York  ;  but  His  Majesty  did  not  carry  his  intention  into- 
effect.  In  1820  it  was  deemed  expedient  to  re-annex  Cape  Breton  to  Nova  Scotia; 
and,  in  August  of  that  year,  the  Secretary  of  State  for  the  Colonies  sent  the  following- 
despatch  to  the  Lieutenant-Governor  of  Nova  Scotia  and  its  dependencies  : — "  Sir, — L 
had  the  honour  of  intimating  to  you,  previous  to  your  departure  from  this  country^ 
the  decision  to  which  His  Majesty  [414]  had  come  of  re-annexing  the  island  of  Cape^ 
Breton  to  Nova  Scotia  ;  and  you  must  have  observed  the  alterations  which  had,  in 
consequence,  been  made  in  your  commission  and  instructions.  His  Majesty  considers, 
it  most  desirable  that  this  arrangement  should  be  no  longer  delayed,  and  has  com- 
manded me  to  instruct  you  to  take  into  your  immediate  consideration  the  measures., 
which  may  be  necessary  to  give  effect  to  His  Majesty's  instructions.  For  this  purpose 
it  will  be  necessary  that  you  should,  in  the  first  place,  direct  the  issue  of  writs  for  the 
election  of  two  members  from  the  county  of  Cape  Breton  to  sit  in  the  Legislative 
Assembly  of  Nova  Scotia  ;  and  in  this  you  will  follow  the  course  adopted  in 
(1)  where  two  members   were   actually   so   returned.     Upon    this   you   will 

dissolve  the  Council  at  Cape  Breton,  appointing,  however,  to  seats  in  the  Council  of 
Nova  Scotia,  any  one  or  more  members  whose  knowledge  of  the  local  interests,  or 
whose  merits  in  other  respects  entitle  them  to  that  distinction.  The  object  being  to 
make  the  island,  in  eirry  respect,  an  integral  part  of  Nova  Scotia,  it  will  be  for  you  to- 
consider  of  the  measures  which  it  will  be  necessary  for  the  Legislature  of  Nova  Scotia 
to  adopt,  in  order  to  give  effect  to  this  intention.  You  will  at  once  see  the  necessity 
of  either  applying  to  Cape  Breton  the  laws  actually  applicable  to  other  parts  of  Nova 
Scotia,  or  of  giving,  by  some  legislative  Act,  legal  validity,  for  the  future,  to  the 
several  ordinances  passed  since  by  the  Governor  and  Council  of  Cape  Breton,  and 
under  which  that  colony  has  hitherto  been  administered.  It  will  be  for  the  Legis- 
lature to  decide  upon  which  of  these  two  courses  it  may  be  most  expedient  to  adopt  ;. 
but  I  cannot  withhold  my  opinion  that  it  will  be  far  more  advisable  to  follow  that 


(1)  A  blank  was  left  here. 
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which  would  place  the  whole  of  the  province  under  one  [415]  and  the  same  system 
of  law.  With  respect  to  the  administration  of  justice,  it  will  only  be  necessary  to 
provide  that  the  Judges  of  Nova  Scotia  should  extend  their  regular  circuits  to  Cape 
Breton,  in  order  to  secure,  to  the  inhabitants,  every  facility  which  they  have  any 
title  to  expect." 

In  October  1820  the  lieutenant-governor,  in  compliance  with  these  instructions, 
issued  a  proclamation,  which  was  partly  as  follows :— "  Whereas  His  Majesty,  with  a 
view  to  promote  the  welfare  and  mutual  interests  of  his  faithful  and  loyal  subjects  of 
Nova  Scotia  and  Cape  Breton,  hath  been  graciously  pleased  to  direct  that  the  island 
of  Cape  Breton  should  be  re-annexed  to  the  Government  of  Nova  Scotia,  and  the  same 
island  should  from  henceforth  be  and  remain  an  integral  part  of  the  Gova-ninent  of  Nova 
Scotia :  I  do,  therefore,  in  pursuance  of  His  Majesty's  instructions,  and  by  and  with 
the  ad\"ice  of  His  Majesty's  Council,  declare  that  the  island  of  Cape  Breton  is,  and 
from  henceforth  shall  be  and  remain,  a  several  and  ilistinct  county  of  the  province  of 
Nova  Scotia,  to  be  called  and  known  by  the  name  of  the  county  of  Cape  Breton,  and 
to  be  represented,  and  the  civil  Government  thereof  to  be  administered  in  like 
manner  as  the  other  counties  in  the  province  are  administered  and  governed." 

In  December  1S20  an  .\ct  of  the  Assembly  of  Nova  Scotia  was  passed,  extending 
the  laws  and  ordinances  of  that  country  to  Cape  Breton. 

On  the  death  of  King  George  the  Third,  the  Duke  of  York  applied  to  His  late 
Majesty  King  George  the  Fourth  to  grant  him  a  lease  of  mines  in  Nova  Scotia ;  and, 
in  reference  to  that  application,  the  Lords  of  the  Treasury  made  the  following  minute, 
.lated  the  29th  [416]  March  182.5: — "  V'arious  applications  have  been  made  to  their 
Lordships  since  the  termination  of  the  war  in  1815,  for  grants  of  mines  in  Nova 
Scotia,  New  Brunswick  and  Cape  Breton,  and,  amongst  others,  an  application  from 
Mr.  Adam,  on  behalf  of  His  Koyal  Highness  the  Duke  of  York,  in  the  year  1815, 
'untle'l  upon  an  intention  of  His  Majesti/s  Government  in  the  year  1788,  to  recommend  to 
!['<  hife  Majesti/  to  make  a  grant  to  Hi<  Royal  Highness  of  mines  in  Nora  Scotia,  but  which 
\'  I-  never  perfected.  In  consequence  of  these  applications,  the  attention  of  their 
Luniships  has  been  directed  to  this  subject,  with  a  view  of  considering  in  what  mode 
such  mines,  if  any  shall  exist,  may  be  rendered  most  productive  in  aid  of  those 
-orvices  to  which  resources  of  this  description  have,  by  law  or  usage,  been  rendered 
-ipplicable.  In  the  result  of  the  inquiries  which  their  Lordships  have  directed  to  be 
made  upon  this  subject,  it  appears  to  be  clearly  established,  not  only  by  original 
communications  addressed  to  His  Royal  Highness  the  Duke  of  York  in  the  year  1788, 
which  have  been  laid  before  their  Lorships,  but  also  by  the  draft  (1)  of  an  intended 
grant  of  mines  in  Nova  Scotia,  which  was  submitted  for  the  approval  of  His  late 
Majesty's  Attorney -General  in  the  year  1792,  and  which  has  been  found  deposited  in 
the  Patent  Office,  that  it  was  His  late  Majesty's  gracious  intention,  at  that  period, 
that  a  grant  should  be  made  of  certain  mines  in  the  province  of  Nova  Scotia  to  His  Koyal 
Highness  for  his  life,  and  for  21  years  after  his  decease,  under  certain  reservations 
and  limitations  specified  in  the  said  draft.  The  Chancellor  of  the  Exchequer  states 
to  the  Board  that  he  has  communicated  with  Sir  Charles  Long  (who  was  one  of  the 
secretaries  of  the  Treasury  at  the  time  when  the  .said  [417]  draft  of  the  intended 
1,'rant  to  His  Koyal  Highness  the  Duke  of  York  appears  to  have  been  under  the 
consideration  of  His  late  Majesty's  then  Attorney-General),  and  that  Sir  Charles  has 
a  distinct  and  perfect  recollection  that  such  a  grant  was  then  intended  to  be  made  to 
His  Royal  Highness.  Under  these  circumstances,  my  Lords  are  of  opinion  that  His 
late  Majesty's  gracious  intentions  in  regard  to  the  grant  of  mines  in  the  province  of 
Nova  Scotia  in  favour  of  His  Roval  Highness  the  Duke  of  York,  must  be  considered 
as  clearly  established  ;  and  the  Chancellor  of  the  Exchequer  having  represented  to 
the  Board  that  His  Royal  Highness  has  lately  applied  to  the  Earl  of  Liverpool,  Earl 
Bathurst  and  himself  for  the  fulhlment  of  His  late  Majesty's  gracious  intentions  ia 
His  Royal  Highness's  favour,  my  Lords  request  that  the  Earl  of  Liverpool  and  him- 
self will  submit  to  His  Majesty  their  humble  recommendation  that  His  late  Majesty's 
gracious  intentions  may  now  be  carried  into  effect,  with  such  reservations  as  to  rent 

(1)  This  draft  was  not  produced. 
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or  produce  as  may  be  usual  in  leases  of  mines  or  minerals  similarly  circumstanced  in 

'"''ol'^^^'^'^mt^'t^^er  minute  was  made  by  the  Lords  of  the 
Un  the  .K  01  lu.iy  x  fnllnu-s  •— "  Mv^  Lords  advert  to  their  minute  of  the 
IrSi:  htr^vlllS?^  tt  t;:sted  tS  Ea.  of  Liverpool  and  the  Chancellor 
;f  the  Exchequer  to  submit  to  His  Majesty  their  humble  recommencLation  that  H,s 
ktc  Ma  ety"  gracious  intentions  that  a  grant  should  be  made  to  H.s  Royal  Highness 
he  Duke  of  vSrk,  of  certain  mines  in  the  province  of  ^ova  Scotia,  should  be  carried 
'o  etfect,  with  such  reservations  as  to  rent  or  produce  as  may  be  usual  in  leases  of 
nes  or  minerals  similarly  circumstanced  in  any  of  His  Majesty  s  colonies  abroad. 
The  Chancellor  of  the  Exchequer  states  to  the  [418]  board  that  their  humble  recom- 
mendation having  been  laid  before  His  Majesty,  His  Majesty  has  been  graciously 
nleased  to  si-nifV  his  approbation  of  such  grant,  and  that  the  Chancellor  of  the 
Exchequer  hat  had  communication  with  Earl  Bathurst  on  the  subject  of  this  grant, 
the  purport  and  result  of  which  he  stated  to  the  board.  My  Lords  having  taken  into 
their  consideration  (with  reference  to  the  said  communication  of  the  Chancellor  of 
the  Exchequer  with  Earl  Bathurst)  all  the  local  and  other  circumstances  which 
connect  themselves  with  a  grant  of  this  description  in  a  foreign  colony  which  has 
hitherto  been  wholly  unexplored  with  regard  to  any  mines  or  minerals,  and  especially 
the  very  "reat  expense  which  must  obviously  be  incurred  in  an  undertaking  to  be 
commenced  in  a  country  where  roads  and  other  means  of  ready  communication  are,  io 
a  considerable  degi'ee,  unformed,  and  in  which  the  greater  proportion  of  the  miners 
and  other  individuals  to  be  employed,  must  be  sent  from  this  country  and  provided 
with  habitations  and  the  means  of  subsistence  before  any  return  whatever  of  profit 
could  be  expected  to  arise  from  it,  are  of  opinion  that  the  reservations  usually  made 
in  "rants  of  mines  in  Great  Britain,  do  not  afford  any  just  criterion  whereby  a 
satisfactory  decision  might  be  formed  as  to  the  reservations  proper  to  be  made  in 
leases  of  mines  of  the  description  of  those  now  proposed  to  be  granted,  and  their 
Lordships,  having  consulted  with  persons  best  competent  to  afford  them  information 
on  the  subject,  are  of  opinion  that  the  following  terms  may  be  deemed  just  and 
equitable,  both  as  regards  the  interests  of  the  Crown  and  the  reasonable  expectations 
of  His  Koyal  Highness  the  Duke  of  York,  and  that  those  terms  may  be  considered  as 
generally  applicable  to  all  grants  of  mines  and  minerals  similarly  circumstanced  in 
any  of  His  Majesty's  foreign  colonies  and  possessions,  sub-[419]-ject  only  to  such 
deviations  as  may  be  rendered  expedient  by  local  or  other  special  circumstances. 
The  terms  are  as  follows,  viz. — 1st.  The  grant  to  include  the  right  of  working  all 
mines  and  iiiinerak  of  every  description  in  the  province  of  Nova  Scotia,  with  the  exception 
only  of  such  mines  of  coal  as  may  be  now  under  lease  to,  or  opened  and  in  course  of 
working  by  any  person  or  persons  whomsoever  under  any  grants  or  licences  from  the 
Crown.  2d.  The  grant  to  be  for  a  term  of  five  years,  at  a  rent  of  £1  per  annum, 
and  then  for  a  further  term  of  31  years  (making  36  years  in  the  whole)  under  the 
several  reservations  after  mentioned.  3d.  The  reservations  to  commence  after  the 
expiration  of  the  term  of  five  years,  to  be  as  follows,  namely,  £1  per  annum  and 
l--20th  part  in  weight  of  all  metals,  after  the  ore  has  been  smelted  and  the  metals 
rendered  marketable  in  a  metallic  state,  and  Is.  per  ton  on  all  coals  not  used  and 
consumed  for  the  purpose  of  working  the  mines  or  smelting  the  ore,  but  raised  for 
the  purpose  of  sale.  The  grant  to  contain  such  covenants  and  conditions  as  are  usual 
in  similar  cases,  or  as  may  be  deemed  expedient  by  the  law  officers  of  the  Crown. 
My  Lords  request  the  Chancellor  of  the  Exchequer  will  be  pleased  to  submit  the 
above  terms  to  His  Koyal  Highness  the  Duke  of  York,  as  those  which  have  appeared 
to  their  Lorships,  on  the  fullest  consideration  of  the  subject,  to  be  just  and  equitable, 
both  as  regards  the  interests  of  the  Crown  and  the  reasonable  expectations  of  His 
Koyal  Highness." 

Accordingly,  letters  patent,  dated  the  2.5th  of  August  1826,  were  made,  in  the 
form  of  an  indenture,  between  King  George  the  Fourth  of  the  one  part,  and  the  Duke 
of  \ork  of  the  other  part ;  and  thereby  King  George  the  Fourth,  of  Ms  especial  grace, 
certamknmiMge  and  mere  motion,  and  in  consideration  of  the  rents  "thereby  reserved, 
and  [420]  of  the  covenants  and  agreements  therein  contained,  on  the  part  of  the  Duke 
ot  lork,  his  executors,  &c,,  to  be  observed  and  performed,  granted  and  demised  to 
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:  u"  duke,  his  executors,  &c.,  all  the  mines  of  gold  and  silver,  coal,  ironstone,  limestone, 
slatestone,  slaterock,  tin,  copper,  lead  and  all  other  mines,  minerals  and  ores, 
belonging  to  His  Majesty,  within  the  pivrinte  of  Xom  Scotia  (save  as  thereinafter 
mentioned),  and  also  full  liberty  to  dig,  open  and  work  such  mines  and  minerals,  and 
also  to  make  sufficient  pit  I'oom,  ground  room  and  heap  room,  within  the  said  prorince, 
for  laying  atid  placing  such  minerals,  and  also  to  erect  within  the  sml  province  or  an;/ 
part  or  parts  thereof,  all  such  gins,  engines,  &c.,  as  should  be  needful  for  opening, 
working  or  draining  the  mines,  and  for  smelting  and  converting  the  minerals  into 
metals,  save  and  except  out  of  the  grant  thereby  made  all  such  mines  as,  by  virtue  of 
any  leases  or  grants  from  the  King  or  any  of  his  predecessors,  or  any  governor  or 
governors  of  th«  said  prorim-e,  had  been  opened  and  were  then  in  course  of  working  by 
any  person  or  persons  whomsoever.  To  hold  the  said  mines  and  minerals,  powers 
and  authorities  unto  the  duke,  his  executors,  Arc,  for  60  years,  to  be  computed  from 
the  day  of  the  date  of  the  lettei-s  patent,  yielding  and  rendering  unto  His  Majesty, 
his  heirs  and  successors,  yearly  on  the  24rth  of  June,  at  Halifax,  in  the  said  produce 
of  Xoca  Scotia,  through  the  hands  or  by  the  receipt  of  the  Govei'nor  or  Lieutenant- 
Governor  of  Nova  Scotia  aforesaid,  the  several  yearly  rents  thereinafter  mentioned 
(that  is  to  say)  during  the  whole  of  the  term  of  GO  years,  the  }'early  rent  of  £1,  and, 
after  the  end  of  five  years  from  the  date  of  the  indenture,  and  thenceforth  yearly  on 
the  24th  day  of  June,  and  in  addition  to  the  aforesaid  yearly  rent,  also  rendering  and 
delivering  unto  His  Majesty,  his  heirs  and  successors,  at  the  pit's  mouth,  or  at  the 
smelting-house  [421]  as  the  Governor  or  Lieutenant-(Jovernor  of  the  said  prori  nee  of  A^oni 
Scotia  for  the  time  being  should  direct,  l-20th  part  of  all  the  gold,  silver,  lead,  copper  and 
other  ores  and  minerals  (excepting  iron  ore,  ironstone  and  coal)  which  should  be  gotten 
out  of  the  mines,  and  also,  after  the  end  of  five  years  from  the  date  thereof,  and  thence- 
forth yearly  on  the  24th  of  June,  yielding  and  rendering  unto  His  Majesty,  his  heirs 
or  successors,  the  rent  of  4d.  for  every  ton  of  iron  ore  or  ironstone,  and  the  rent  of 
Is.  for  every  ton  of  coals  which  should  be  gotten  out  of  the  mines  :  and  the  duke 
covenanted  to  pay  the  rents  and  deliver  the  portions  of  minerals  thereby  reserved, 
and  to  keep  accounts  of  the  minerals  gotten  by  him  ;  and  that  it  shouUl  be  lawful  for 
the  Governor  or  Lieutenant-Governor  of  Nova  Scotia  for  the  time  being,  or  such  person 
as  he  should  appoint,  to  inspect  and  take  copies  of  such  books  ;  and  that  the  duke 
would,  on  the  first  Monday  in  August  in  every  year,  deliver  to  the  governor  or 
lieutenant-governor  affidavits  to  be  made  by  two  credible  persons  principally  employed 
in  the  working  and  management  of  the  mines,  that  the  entries  made  in  such  books 
contained  a  full  and  true  account  of  the  (juantities  of  all  the  ores  and  minerals 
extracted  in  every  year,  which  affidavits  should  be  duly  sworn  before  the  Governor 
or  Lieutenant-Governor  of  Sora  Scotia,  or  before  some  magistrate  in  the  province,  and 
also  that  it  should  be  lawful  for  any  inspector  appointed  by  the  King  or  by  the 
governor  of  ths  province  ;  for  the  time  being,  at  any  time  when  the  shafts  of  the  mines 
should  be  at  work,  to  descend  into  the  mines  and  see  that  the  same  were  regularly 
and  fairly  wrought.  And  it  was  provided  that  the  grant  should  be  void  in  case  the 
duke  should  not  perform  the  covenants  therein  contained,  or  should  not,  within  a 
certain  time,  open  and  diligently  work  the  mines :  and  also  that  the  grant 
should  not  pre-[422]-vent  His  Majesty  from  entering,  by  his  agents  atid  workmen, 
upon  all  or  any  of  the  lands  in  the  province  of  Nora  Scotia,  and  searching  for  and 
opening  any  mines  or  minerals,  or  from  granting  to  any  other  person  or  persons 
any  mines  or  minerals  which  should  be  so  discovered  in  any  place  or  places 
within  the  grant,  but  so  as  that  notice  in  writing  should  first  be  given  by  the 
Governor  or  Lieutenant-Governor  for  the  time  being  of  Nova  Scotia,  to  the  duke, 
of  the  discovery  of  such  last-mentioned  mines,  and  so  as  that  the  duke  should  refuse 
or  neglect,  within  12  calendar  months  from  the  receipt  of  such  notice,  to  work  the 
same. 

The  bill,  which  was  filed  by  the  Duke  of  York's  executors  in  November  1834, 
alleged  that  at  the  time  of  making  the  letters  patent  the  island  of  Cape  Breton  was 
a  county  and  an  integral  part  of  the  province  of  Nova  Scotia  called  the  county  of 
Cape  Breton,  and  that,  by  force  of  the  letters  patent,  the  Duke  of  York  becamejpossessed 
of  or  entitled  to  all  the  mines  of  gold,  silver,  coal,  &c.,  and  all  other  mines,  minerals 
and  ores  belonging  to  His  Majesty,  in  that  part  of  the  province  of  Nova  Scotia  which 
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/•  n        Tj^^f^n  •  that  the  duke  died  in  January  1827,  and, 
was  called  the  county  of  Cape  Breton  .tha    ^he  duKe  ^^^^  ^^  ^^y  ^^.^^ 

on  his  death,  a  claim  ^^as  -nade  on  the  part  ot  ^'^  ^^^J      -^    ^  ^       ^^^i„,,  ^^^ich  is 

t-n    ,n  thp  nrovince  of  Nova  Scotia,  as  were  in  tudi-  yd.n,Kji  ""=  i 

A:c.,  in  ttie  pro\  nee  ui  ixw  '       ,     j^  ^^    j      accordance   with    such    claim,   a 

the  Defendants  R-'J'^'^.B'-.dg   ■!(    ;h^^^^^  ^^^  ^^^^^^ 

Third  to\rant\o  the  Duke  of  York  a  lease  of  the  mmes,  &c  in  the  prov  nee  of 
xNova'Scotia,  excluding  that  part  of  it  which  is  called  Cape  Breton,  and  that  King 
George  the  Fourth  did  not  intend,  by  the  letters  pate-i^.to  grant  to  the  duke  a 
TeZ%i  any  mines,  minerals  or  ores,  except  those  which  King  George  the  Third  had 
intended  to  lease,  but  only  to  carry  such  intention  into  eflfect ;  and  tjiat  it  was 


insisted,  on  behalf  of  His  Majesty,  that  the  letters  patent  were  void  so  far  as  they 
comprised  the  mines,  &c.,  in  that  part  of  the  province  of  Nova  Scotia  which  is  called 
Cape  Breton  :  that  King  George  the  Third  did  propose  to  grant  to  the  Duke  of  York 
a  lease  of  some  mines,  but  neither  the  extent  of  the  grant  nor  the  district  to  be 
included  therein,  nor  any  of  the  other  particulars  thereof,  were  fixed  or  determined, 
except  that  Halifax  in  Nova  Scotia  had  been  mentioned,  generally,  as  designating 
the  part  of  the  world  in  which  the  mines  intended  to  be  leased  were  situate  :  that, 
on  the  decease  of  King  George  the  Third,  the  duke  applied  to  Kmg  George  the 
Fourth  to  grant  him  a  lease  of  all  the  mines  in  the  province  of  Nova  Scotia,  and  that 
His  Majesty  agreed  so  to  do,  and  made  the  letters  patent  in  performance  of  such 
agreement,  and  intended  thereby  to  grant  to  the  duke  a  lease  of  all  the  mines  in  the 
province,  including  that  part  of  it  which  is  called  Cape  Breton  ;  and  that  the  intention 
of  King  George  the  Fourth  was  not  and,  in  fact,  could  not  be  under  the  circumstances 
aforesaid  limited  or  affected  by  any  previous  intention  of  King  George  the  Third, 
except  so  far  as  such  previous  intention  might  have  been  the  motive  that  induced 
King  George  the  Fourth  to  make  the  letters  patent :  that  in  June  1834  the  Plaintiffs 
presented  their  petition  to  His  Majesty,  in  his  High  [424]  Court  of  Chancery,  stating 
the  letters  patent  and  the  claim  made,  on  the  part  of  His  Majesty,  to  the  mines  in 
Cape  Breton,  and  praying  that  His  Majesty  would  be  graciously  pleased  to  order 
that  right  be  done  in  the  matters  aforesaid,  and  to  endorse  his  royal  declaration  to 
that  effect  on  the  petition,  and  to  refer  the  same  to  the  Lord  Chancellor  in  the  Court 
of  Chancery,  and  that  the  Plaintiffs  might  thenceforth  prosecute  their  complaint  in 
such  Court  against  the  Attorney-General  as  representing  the  rights  and  interests  of 
His  Majesty,  and  also  against  such  other  persons  as  might  be  necessary  and  proper 
according  to  the  rules  of  equity,  and  that  they  might  be  at  liberty  to  make   the 
Attorney-General  a  party  thereto,  and  to   pray  and  obtain  such   relief  in    matters 
therein  mentioned  as  should  be  just:  that  His  Majesty  was  pleased  to  return  the 
following  answer  to  such  petition:  "Let  right  be  done:"  that,  in  consequence  of 
such  answer,  the  Plaintiffs  presented  their  petition  to  the  Lord  Chancellor,  praying 
that  they  might  be  at  liberty  to  file  a  bill  in  the  Court  of  Chancery  against  the 
Attorney-General,  as  representing  the  rights  and  interests  of  His   Majesty  in   the 
premises,  and  also  against  such   other  person   or  persons  as  might   be   necessary, 
praying  for  such  relief  in  the  matters  aforesaid  as  might  be  just ;  and,  by  an  order 
dated  the  4th  July  1834,  his  Lordship  was  pleased  to  order  the  same  accordingly: 
that  the  Plaintiff's  had  applied  to  the  Attorney-General  and  requested  him  to  advise 
His  Majesty  that  their  right  to  the  mines  in  Cape  Breton  was  clear  and  established, 
but  he  had  refused  so  to  do. 

The  bill  prayed  that  it  might  be  declared  that  the  letters  patent  were  valid  to  all 
intents  and  purposes  according  to  the  true  tenor,  purport  and  effect  thereof,  and  that 
the  duke  thereby  became,  and  that  the  Plaintiffs,  [425]  as  his  personal  representatives, 
then  were  entitled  to  the  mines,  minerals  and  ores  in  that  part  of  the  province  of 
Nova  Scotia  which  is  called  the  county  of  Cape  Breton;  and  that  the  lease  made 


(1)  This  was  a  mistake.     An  agreement  for  a  lease  to  Rundell  and  Bridge  had 
been  entered  into,  but  no  lease  had  been  actually  granted. 
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to  the  Defendauts,  Rundell  ami  Bridge,  was  void,  and  that  the  counterpart  thereof  in 
their  possession  might  be  cancelled. 

The  AriOKNEYGENEKAL,  ill  his  answer,  said  that  the  intention  of  King  Geoi'ge 
the  Third  to  grant  a  lease  of  mines  in  Nova  Scotia  to  the  Duke  of  York  had  no 
reference  to  Cape  Breton  or  to  any  mines  therein.  He  then  set  forth  the  two 
Treiisury  minutes,  and  added  that,  although  Cape  Breton  had  been  then  recently 
annexed,  as  a  county,  to  the  province  of  Nova  Scotia  for  the  purpose  of  Government, 
the  intention  to  grant  a  lease  to  the  duke  of  mines  in  Nova  Scotia  was  founded  on 
the  original  intention  in  1788,  and  that  it  was  not  adverted  to,  on  either  side,  that 
the  lease  was  to  include  mines  in  Nova  Scotia  as  comprising  Cape  Breton,  and  that 
the  negociation  for  the  lease  proceeded  with  reference  to  the  original  intention  in 
1788,  when  Cape  Breton  formed  no  part  of  the  province:  that,  at  the  date  of  the 
letters  jiatent.  Cape  Breton  was,  as  to  Government  only,  and  not  as  to  locality  or 
territorial  boundary  or  in  any  other  respects,  an  integral  part  of  or  within  the 
province  of  Nova  Scotia ;  and  that  the  words  "  Nova  Scotia  ''  were  used  in  the  letters 
patent  as  descriptive  of  locality  only,  and  not  of  political  limits ;  and  that  a  grant  by 
the  Crown  ought  to  be  construed  strictly  and  ought  not  to  be  extended  by  doubtful 
words  :  that  if  the  letters  patent  did,  by  their  purport,  include  mines  in  Capo  Breton, 
the  King  must  be  taken  to  have  been  deceived  or  surprised,  and  the  same  were,  to 
that  extent,  void. 

[426]  -Mr.  Knight,  Mr.  Wigram  and  Mr.  James  Kussell,  for  the  Plaintitts.  The 
question  is  whether  the  mines  in  Cape  Breton  are  inchuled  in  the  letters  patent. 
The  lease  thereby  granted  is  not  a  lease  of  bounty,  but  is  founded  on  onerous  and 
valuable  reservations  depending  on  the  profitable  working  of  the  mines.  It  gives 
the  Crown  the  power  of  inspecting  the  mines  and  checking  the  accounts,  and  of 
preventing  the  duke  from  keeping  any  mines  unworked,  by  reserving  the  privilege 
of  resuming  such  mines  as  the  duke  might,  after  notice,  decline  to  work :  antl,  there- 
fore, the  Crown  could  compel  the  lessee  to  make  the  lease  profitable  to  the  lessor. 
The  lease  contains  no  reciuU  of  any  promise  or  contract,  or  of  any  such  intention  on 
the  jjart  of  King  George  the  Third,  as  has  been  alleged  ;  and  if  there  was  any  such 
intention,  no  one  can  tell,  with  any  degree  of  precision,  what  it  was.  Supposing 
that  that  intention  could  be  distinctly  define<l,  what  was  there  to  prevent  the  Grown 
from  making,  in  1826,  a  more  extensive  grant  than  was  contemplated  in  1788? 

Cape  Breton  is  divided  from  the  mainland  by  a  very  narrow  strait;  and  it  might 
as  well  1)6  contended  that  the  Isle  of  Wight  forms  no  part  of  England,  as  that  Cape 
Breton  forms  no  part  of  Nova  Scotia.  They  formed  one  colony  and  one  Government 
until  1784,  when  it  was  thought  convenient  to  separate  them  for  the  purpose  of 
Government.  In  1820  (which  was  six  years  before  the  lease  was  made)  the  old  state 
of  things  was  restored  ;  but  during  the  interval  between  1784  and  1788  Cape  Breton 
remained  part  of  Nova  Scotia,  except  for  particular  purposes  of  (Government ;  and 
there  can  be  no  doubt  that,  after  the  re-ainiexation  took  [427]  place.  Nova  Scotia 
included  Cape  Breton  for  every  possible  purpose.  The  Colonial  Secretary,  in  his 
despatch  of  August  1820,  says  that  the  object  of  His  Majesty  was  to  make  Cape 
Breton,  in  every  respect,  an  integral  part  of  Nova  Scotia,  and  the  lieutenant- 
governor,  in  the  proclamation  which  he  issued  in  pui'suance  of  that  despatch,  declared 
that  the  island  of  Cape  Breton  should,  from  thencefoith,  be  and  remain  a  distinct 
county  of  the  jnviinre  of  \om  Srutia,  which  woitls  are  the  very  same  as  are  used  in  the 
subsequent  grant  of  1826  ;  and  it  is  very  remarkable  that  theie  is  no  instance  in 
which  the  word  procince  is  omitted,  excejit  where  the  governor  or  lieutcTiant-governor 
is  mentioned  ;  and  there  the  entire  province,  including  Ca[)e  Breton,  must  of  necessity 
be  intended  ;  for  there  was  no  governor  or  lieutenant-governor  of  Nova  Scotia  exclusive 
of  Cape  Breton.  Besides,  in  some  parts  of  the  grant,  the  governor  and  lieutenant- 
governor  are  styled  the  governor  and  lieutenant-governor  of  the  said  province,  and, 
in  others,  the  governor  and  lieutenant-governor  of  the  said  pioviiice  of  Nova  Scotia. 
Therefore  the  lease  in  1826  of  all  the  mines  in  the  province  of  Nova  Scotia  included 
the  mines  in  Cape  Breton.     Martyn  v.  M'Cullork  (1  Moore's  Privy  Council  Cases,  308). 

The  Defendants  hardly  venture  to  suggest  that  the  language  of  the  instrument 
does  not  include  those  mines  ;  but  they  .say  that  the  King  was  deceived  in  his  grant, 
taking  those  words  in  their  technical  meaning  and  not  as  imputing  any  fraud  or 
V.-C.  IV.— 6* 
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Ciown  were  L^^oJ  "«  j^    ^    ^    ^i^ig  Court  could  touch  or  reduce  the  rights 

,vh.ch,  even    n    a^our  of  the  U  ov^n  ^^^  ^^^^^^    ^^^^^^_  ^^.^^^  ^^^^^^^^^ 

T^t^^S^  tMs  dSr'Sfion,  are  laid  don.  in  L.-d  Chandos'sa.e^  Rep 
Sr  'S,  as  to  the  said  three  objections  (that  the  King  was  deceived  in  his  grant 
fn  the  in1  ances  put),  it  was  considered  how  much  of  the  said  recital  was  the  suggestion 
of  he  party  and  how  much  the  affirmation  of  the  King  himself.  And,  as  to  that,  it 
wa  resdved  that  the  recital  of  the  estate  tail,  and  that  the  patentee  had  surrendered 
01  delivered  the  said  letters  patent  to  the  Chancellor  to  be  cancelled,  both  these  were, 
in  iud-^ment  of  law,  the  information  and  suggestion  of  the  party  ;  but  the  clause 
Tirtuiecujm  (we  were  seised  in  our  demesne  as  of  fee)  was  but  the  collection  of  the 
Kin-  himself,  as  a  consequence  on  the  surrender;  in  which  the  King  mistook  the  law. 
Also  the  party  informed  the  King  that  he  had  delivered  the  letters  patent  to  the 
Chancellor  to  be  cancelled  ;  upon  which  the  King  affii-meth  {qua;  quulcm  litem  patentes 
mUunc  d  ibidem  cancelM  fuer)  that  is  not  the  information  of  the  party,  but  the  affirma- 
tion of  the  King ;  and  the  collection  or  the  affirmation  of  the  King  (on  the  information 
of  the  party)  when  it  is  not  made  any  part  of  the  consideration,  shall  not  avoid  his 
o-rant.  For  all  that  the  party  had  informed  was  true,  and  the  error  was  in  the  conse- 
quent or  collection  which  the  King  made  upon  it ;  then,  for  as  much  as  the  party  had 
truly  informed  the  King  of  the  estate  tail,  and  of  the  delivery  of  his  letters  patent  to 
be  cancelled ;  although  the  King  hath  mistaken  the  law,  or  the  matter  in  fact,  in  that 
case,  it  being  no  part  of  the  consideration,  shall  not  [429]  avoid  his  grant  ;  for  no 
fault  was  in  the  party."  Again,  in  the  2d  Institute,  page  496,  Lord  Coke  says : 
"  Here  is  an  excellent  rule  for  construction  of  the  King's  letters  patents,  not  only  of 
liberties,  but  of  lands,  tenements  and  other  things  which  he  may  lawfully  grant,  that 
they  have  no  strict  or  narrow  interpretation  for  the  overthrowing  of  them,  sed 
secundum  eai-undem  pknihulinem  judicentur,  that  is,  to  have  a  liberal  and  favourable 
construction  for  the  making  of  them  available  in  law  usque  ad  plenitudinem,  for  the 
honour  of  the  King."  In  the  King  v.  Kemp  (1  Lord  Raym.  49,  51)  the  law  is  thus 
expressed.  "Secondly;  in  what  manner  these  letters  patent  of  the  King  shall  be 
construed,  when  he  is  mistaken  in  his  own  words  and  affirmation.  And  he  said 
that  it  is  a  rule  in  law  that  where  the  King  is  not  deceived  by  the  suggestion  of  the 
party,  and  it  appears,  by  the  letters  patent,  that  the  intent  of  the  King  was  that  the 
patentee  should  take,  such  construction  shall  be  made,  that  the  grant  shall  not  be  void." 

The  Defendants  rest  their  defence  wholly  upon  the  expression  in  the  Treasury 
minute  of  March  1825,  that  the  application  made  on  behalf  of  the  duke  was  founded 
on  an  intention  of  His  Majesty's  Government  in  1788  to  recommend  to  His  late 
Majesty  to  make  a  grant  to  the  duke  of  mines — not  the  mines — in  Nova  Scotia,  but 
which  was  never  perfected.  The  draft  which  is  mentioned  in  the  minute  to  have  been 
found  deposited  in  the  Patent  Office  is  not  produced ;  nor  have  the  Defendants 
examined  either  Sir  C.  Long  or  Mr.  Adam  ;  so  that  there  is  nothing  to  shew  what 
mines  were  then  intended  to  be  granted,  or  on  what  terms  the  grant  was  to  be  made.  , 
But,  before  the  De-[430]-feiidants  can  sustain  their  defence,  they  must  fully  inform 
the  Court  what  the  particulars  of  that  intended  grant  were  ;  otherwise  the  Court  will 
have  nothing  to  guide  it  in  cutting  down  a  specific  and  perfect  grant  made  38  years 
afterwards.  The  minute  itself  shews  that  the  rent  and  reservations  as  to  produce 
remained  unsettled,  and,  consequently,  that  there  was  no  pre-existing  contract.  That 
such  was  the  case  appears  also  from  the  minute  of  May  1825.  The  term  there  proposed 
is  thirty-six  years ;  but  the  term  actually  granted  was  60  years. 

[The  Vice-Chancellor.  The  last  clause  in  that  minute  shews  that  it  was  intended 
to  be  nothing  more  than  a  proposal  to  the  Duke  of  York.] 

It  IS  plain  that  it  was  merely  a  proposal,  and  that  it  was  afterwards  departed  from. 
It  nowhere  appears  that  the  Lords  of  the  Treasury,  in  1825,  meant  to  do  no  more  than 
what  the  Government,  in  1/88,  intended  to  recommend  to  King  George  the  Third. 
m^w  n        ;^  '.'^•^'"■^T''^'^  tbat  the  name  "Nova  Scotia,"  as  used  in  1825, 

2lf  Xn  S'  T"^^^"}^  f  1°"''  ^'°'''^  ^'  "^'^'1  i°  1788-     But  it  does  not  follow 
that,  when  the  Lords  of  the  Treasury  are  speaking,  in  1825,  of  what  was  intended 
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with  regard  to  Nova  Scotia  in  1788,  they  must  mean  the  Nova  Scotia  of  178S  rather 
than  the  Nova  Scotia  of  1825.  They  may  have  meant  either;  but  there  is  no 
evidence  to  shew  what  it  was  that  they  did  mean.  Even  in  1788  the  term  Nova 
>cotia  might  have  properly  included  Cape  Breton.  But,  supposing  that  the  intention 
.'f  1788  had  reference  to  the  mainland  only,  what  is  there  to  shew  that  the  grant  of 
1S26  was  meant  to  be  confined  to  that  which  was  the  subject  of  a  floating  intention 
■1  1788'  Whatever  the  intention  of  1788  may  [431]  have  been,  it  is  evident  that 
!ie  terras  of  the  ultimate  agreement  were  not  governed  by  it;  for  those  terms  vary, 
11  many  most  important  particulars,  from  the  terms  which  are  said  to  have  been  in 
i;ontemplation  in  1788. 

The  Soucitor-Gexer.\l  and  Mr.  Wray,  for  the  Defendants.  The  present  bill, 
as  appears  from  the  statements  in  it,  is  grounded  on  a  regular  application  by  a  petition 
of  right.  In  construing  grants  made  by  the  Crown,  it  is  a  principle  of  law  that,  if 
two  constructions  can  be  put  upon  them,  that  construction  is  to  be  adopted  which  is 
most  favourable  to  the  Crown.  That  doctrine  will  appear,  on  consideration,  to  have 
been  adopted  with  a  view  to  the  benefit  of  the  subject.  In  early  times,  almost 
the  whole  revenue  of  the  kingdom  was  derived  from  the  territorial  possessions  of  the 
Crown  ;  and,  therefore,  by  a  variety  of  devices  and  maxims  of  law,  every  sort  of 
difficulty  was  interposed,  in  order  to  prevent  the  Crown  from  alienating  its  possessions. 
At  present,  we  know  that  the  Crown  cannot  alienate  any  of  its  possessions  in  this 
country.  The  first  question  then  is  whether,  having  regard  to  this  principle,  anything 
passed,  by  these  letters  patent,  except  mines  in  Nova  Scotia  proper.  Cape  Breton, 
though  made  part  of  the  province  of  Nova  Scotia  for  political  purposes,  still  remains, 
acconling  to  the  common  understanding  of  mankind,  a  distinct  colony.  It  does  not 
constitute  pwrt  of  Nova  Scotia,  as  the  Isle  of  Wight  does  of  England,  although  it  is 
subject  to  the  jurisdiction  of  Nova  Scotia.  The  situation  of  it  with  respect  to  that 
country  resembles  the  situation  of  Sicily  with  respect  to  Italy,  rather  than  that  of 
the  Isle  of  Wight  with  respect  to  England.  Now  no  one  can  say  that  Sicily  forms 
part  of  Italy  ;  neither  can  it  be  [432]  said  with  propriety  that  Cape  Breton  forms 
part  of  Nova  Scotia.  In  C<jmyns's  Digest  ("Grant."  (G.  12.)),  the  law  is  thus  laid 
down  :  "If  the  King's  grant  can  enure  to  two  intents,  it  shall  be  taken  to  the  intent 
that  makes  most  for  the  King's  benefit.  And,  therefore,  it  shall  be  construed  strictly  ; 
as,  if  the  King  grant  a  manor  purchased  by  him  with  all  franchises  belonging,  &c., 
the  franchises  in  the  hands  of  the  feofTer  do  not  pass ;  for,  by  the  purchase  of  the 
King,  they  are  reannexed  to  the  Crown.  If  he  grant  a  manor  with  all  lands,  &c., 
accepted  or  reputed  as  parcel,  nothing  passes  which  is  not  parcel  in  truth  and  of  right. 
And  it  must  have  l>een  parcel  time  out  of  mind." 

[The  ViCE-CnASCELLOR.  That  is  a  proposition  which,  when  applied  to  an 
American  colony,  must  be  applied  with  a  little  mollification.] 

Now  here  is  a  grant  of  all  mines  within  the  province  of  Nova  Scotia.  What  is  the 
meaning  of  "  the  province  of  Nova  Scotia  I  "  There  is  a  certain  peninsula  called  Nova 
Scotia,  and  there  is  a  closely  adjoining  island  which,  for  the  purposes  of  Government,  has 
been  annexed  to  Nova  Scotia,  but  which  has  always  borne  a  name  of  its  own,  and  which, 
until  a  very  recent  period,  has  had  a  Government  of  its  own.  Then  shall  the  King,  when 
he  grants  all  the  mines  in  the  province  of  Nova  Scotia,  be  held  to  mean  in  the  province 
of  Nova  Scotia  proper,  or  in  the  province  of  Nova  Scotia,  including,  as  part  of  that 
pro\'ince,  an  island  which  is  not  geographically,  but  is  politically,  part  of  the  province  ? 

[The  Vice-Ch.\scellor.  Then  the  question  will  be  whether,  on  the  2.5th  of 
August  1826,  there  was  any  other  [433]  province  of  Nova  Scotia  than  that  which 
comprehended  Cape  Breton.] 

There  is  no  doubt  that  there  was  no  other  province  of  Nova  Scotia ;  but  "  the 
province  of  Nova  Scotia "  would  not  have  been  an  inaccurate  description  of  Nova 
Scotia  exclusive  of  Cape  Breton.  The  object  in  descrilting  the  locality  of  the  mines 
was  to  f)oint  out  where  the  subject  of  the  grant  was  situate  ;  therefore,  the  parties 
must  be  supposed  to  have  attached  a  local  and  not  a  political  meaning  to  the  words 
which  they  used  forjthat  purpose.  Suppose  that  the  King  were  to  grant  all  the  mines 
situate  in  the  county  of  Lancaster,  and  that,  before  the  grant  was  made,  there  had 
been  an  Act  of  Parliament  enacting  that  the  Isle  of  Man  should  be  within  the  baili- 
wick of  the  Sheriff  of  Lancashire ;  could  it  be  contended,  as  against  the  Crown,  that 


172 


TAYLOR   r.    ATTORNEY-GENERAL  «  SIM.  434 

the  grant  of  the  mines  in  the  county  of  Lancaster  would  include  every  mine  that 
•"'^.!r^K.S;:^S;:or'Th:'^sS:p^e t;ds  us^  in  the  grant  are  not  "  Nova 
SCO  ii  ■  sin  ,.ly  to  "  the  province  of  Nova  Scotia."  Those  words  have  reference  to 
thriLenncnt  It  may  be  said  that  if  the  Crown  intended  only  o  grant  all  the 
'>l,  Vh,  PoiH.tr/ commonly  called  Nova  Scotia,  there  would  have  been  no 
r::i^  u'  g  tho7ord° "'"p^vLe  ;"  but,  when  that  term  is  used,  the  question 
s  whether  something  more  is  not  intended  than  merely  Nova  bcotia.]. 

Tie  od''provnice"  is  as  applicable  to  the  one  as  the  other  ;  but,  ,f  there  was 
any  doubt  upon  the  subject,  it  is  removed  when  we  look  at  the  two  Treasury  minutes. 
The  Hrst  be-ii.s  thus  :  "Various  applications  [434]  have  been  made  to  their  Lordships, 
since  the  termination  of  the  war  in  Ksl5,  for  grants  of  mines  in  Nova  Scotia,  New  Bruns_ 
wick  and  Cai)e  Breton,  aii.l,  amongst  others,  an  application  from  Mr.  Adam  on  belialt 
of  His  Koval  Higluiess  the  Duke  of  York,  in  the  year  1615,  founded  upon  an  intention 
of  His  Majesty's  Government,  in  the  year  1788,  to  recommend  to  His  late  Majesty  to 
make  a  <rrant  to  His  Koyal  Highness  of  mines  in  Nova  Scotia.  It  is  manifest,  there- 
fore tha't  at  that  time  tbe  Lords  of  the  Treasury  considered  Nova  Scotia  and  Cape 
Breton  to  be  two  distinct  colonies,  and  that  they  were  describing  the  mines  with 
reference  to  their  locality  and  not  with  regard  to  their  political  circumstances  :  and 
the  intention  which  King  George  the  Third  is  said  to  have  entertained  in  1788  of 
making  a  grant  of  mines  in  Nova  Scotia  must  have  been  an  intention  to  make  a  grant 
of  mines  in  what  constituted  Nova  Scotia  at  that  time.  Taking  the  two  minutes 
together,  it  is  perfectly  clear  that  there  was  no  intention  on  the  part  of  the  Treasury 
to  extend  the  locality  that  had  been  contemplated  in  the  reign  of  George  the  Third. 

It  was  said  that  we  ought  to  have  examined  Sir  Charles  Long  and  Mr.  Adam  ; 
but  there  would  have  been  no  use  in  examining  them,  for  they  could  have  told  us 
nothing  beyond  what  is  contained  in  the  Treasury  minutes. 

In  Martijn  v.  M'Cullock  certain  duties  were  to  be  levied  on  spirits  in  the  islands  of 
Guernsey,  Jersey,  and  Alderney,  according  to  certain  rates :  and  it  is  perfectly 
obvious,  having  regard  to  the  object,  which  was  the  raising  of  a  revenue,  that  the 
term  "Guernsey  "  must  include  every  island  that  was  subject  to  the  Government  of 
Guernsey.  Suppose,  however,  that  a  testator,  having  lands  in  Guern-sey  and  also 
lands  in  Herm,  were  to  devise  [435]  all  his  lands  in  Guernsey  to  A.,  and  all  his  other 
lands,  wheresoever  situate,  to  B.,  it  would  be  impossible  to  contend  that,  because 
Herm  was  subject  to  the  jurisdiction  of  Guernsey,  the  lands  in  Herm  would  pass 
under  the  devise  of  lauds  in  Guernsey.  The  case  put  bears  a  very  strong  analogy  to- 
the  case  now  before  the  Court. 

The  Vice-Ch.\ncellor.  At  present,  as  I  understand,  no  lease  has  been  granted 
to  Messrs.  Kundell  and  Bridge ;  and,  therefore,  all  that  I  have  to  do  is  to  put  a  con- 
struction on  the  language  of  the  letters  patent.  The  only  question  then  is  whether 
there  is  any  amliiguity  on  the  face  of  them.  In  the  Treasury  minutes  which  have 
been  referred  to  there  appears  to  be  some  inconsistency.  The  minute  of  the  29th  of 
March  182-5  begins  with  mentioning  an  application  made  for  a  grant  of  mines  in  Nova 
Scotia,  New  Brunswick  and  Cape  Breton.  These  countries  are  there  spoken  of  in  a 
popular  way,  and  they  are  spoken  of  in  1825  by  some  members  of  His  Majesty's 
Government  who  ought  to  have  known  what  had  taken  place  during  the  year  1820 
when  the  annexation  of  Cape  Breton  to  the  province  of  Nova  Scotia  took  place.  Then 
the  minute  proceeds  in  these  words  :  "Founded  upon  an  intention  of  His  Majesty's 
Government,  in  the  year  1788,  to  recommend  to  His  late  Majesty  to  make  a  grant  to 
His  Koyal  Highness  of  mines  in  Nova  Scotia."  There  the  locality  of  the  mines  is 
spoken  of  in  a  general  way.  Allusion  is  then  made  to  the  draft  of  an  intended  grant 
of  mines  in  Nova  Scotia.  What  that  grant  was  I  do  not  know  ;  what  the  draft  was 
1  do  not  know ;  it  is  not  produced.  The  minute  then  proceeds  to  state  that  it  was 
His  late  ilajesty  s  gracious  intention  at  that  period  to  grant  certain  mines  in  the 
province  of  iNova  Scotia.  Now,  prima  facie,  when  the  Lords  of  the  Treasury  are 
L4^bJ  speaking  of  the  intention  of  King  George  the  Third,  in  the  year  1788,  to  make 
a  grant  ot  mines  in  the  province  of  Nova  Scotia,  I  must  conclude  that  they  were 
speaking  of  what  was  His  Majesty's  intention  with  reference  to  what  was  then  the 
province  of  Nova  Scotia.     Then  they  say :  "Under  these  circumstances,  my  Lords 
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are  of  opinion  that  His  late  Majesty's  gracious  intentious  in  regard  to  the  grant  of 
mines  in  the  province  of  Xova  Scotia,  in  favour  of  His  Royal  Highness  the  Duke  of 
York,  must  be  considered  as  clearly  established."  Then,  in  the  Treasury  minute  of 
the  3d  of  May  1825,  their  Lordships  advert  to  their  former  minute,  wherein  they 
requested  Lord  Liverpool  to  submit  to  His  Majesty  King  George  the  Fourth  their 
humble  recommendation  that  His  late  Majesty's  gracious  intention  that  a  grant  should 
be  made  to  His  Royal  Highness  the  Duke  of  York  of  certain  mines  in  the  province  of 
Xova  Scotia  should  be  carried  into  eftect.  And  then  they  proceed  to  say  :  "  The 
terms  which  are  proposed  are  as  follows,  namely,  first,  the  grant  to  include  the  right 
of  working  all  mines  and  minerals  of  every  description  iu  the  province  of  Nova 
Scotia ; "  and  then  they  mention  further  terms  ;  and  all  of  them  are  mentioned  for 
the  purpose  of  being  submitted  to  the  consideration  of  His  Royal  Highness  the  Duke 
of  York.  Now  admitting  that  it  may  have  been  the  intention  of  the  Lords  of  the 
Treasury  at  the  time  when  they  made  these  minutes  to  make  a  grant  of  those  mines 
only  which  were  in  the  old  province  of  Xova  Scotia ;  yet  who  can  tell  what  was  the 
liiscussion  that  took  place  in  consequence  of  the  submission  of  those  terms  to  the 
l>uke  of  York  .'  Xo  one  can  tell :  all  that  appears  is  that,  after  the  terras  had  been 
submitted  to  the  Duke  of  York,  the  letters  patent  of  the  25th  of  August  1826  were 
made,  on  which  the  question  in  the  cause  arises. 

[437]  In  the  first  place  the  instrument  contains  no  recital  at  all.  It  witnesses 
that  our  Sovereign  Lord  the  King  has  granted  certain  mines  belonging  to  His 
Majesty  within  the  province  of  Xova  Scotia  in  America.  Xow,  at  that  time,  what 
was  the  province  of  Xova  Scotia  /  It  was  a  province  that  comprised  as  part  of  it 
Cape  Breton.  For,  when  we  look  at  that  which  is  strictly  evidence,  namel}',  the  pro- 
ilamation  and  the  Act  of  the  Colonial  Assembly,  I  think  there  cannot  be  a  doubt  that 
Cape  Breton  was  meant  to  become  and  did  become  part  of  the  province  of  Xova 
Scotia.  The  proclamation  sUites :  "That  His  Majesty,  with  a  view  to  promote  the 
welfare  and  mutual  interests  of  his  faithful  and  loyal  subjects  of  Xova  Scotia  and 
Cape  Breton,  hath  been  graciously  pleased  to  direct  that  the  island  of  Cape  Breton 
should  be  reannexed  to  the  Government  of  Xova  Scotia,  and  the  same  island  should, 
from  henceforth,  be  and  remain  an  integral  part  of  the  Government  of  Xova  Scotia. 
I  do,  therefore,  in  pursuance  of  His  Majesty's  instruction.s,  and  by  and  with  the 
advice  of  His  Majesty's  Council,  declare  that  the  island  of  Cape  Breton  is  and  from 
henceforth  shall  be  and  remain  a  several  and  distinct  county  of  the  province  of  Xova 
Scotia,  to  be  called  and  known  by  the  name  of  the  county  of  Cape  Breton."  How 
does  it  become  a  county  of  the  province  of  Xova  Scotia  except  by  becoming  a  part  of 
the  province  of  Xova  .Scotia !  And  that  it  was  distinctly  understood  so  to  be  by  the 
local  Government  in  Xova  Scotia  is  put  beyond  all  doubt  when  we  look  at  the  Act  of 
the  local  Legislature  which  was  passed,  and  which,  I  presume,  had  the  ratification  of 
His  Majesty.  This  Act  recites  :  "  Whereas  His  Majesty  has  been  graciously  pleased 
to  reannex  the  i.sland  of  Cape  Breton  as  an  integral  part  of  the  province,  and  a  distinct 
and  several  county  thereof,  to  be  called  and  known  by  the  name  of  the  county  of  Cape 
Breton  :"  and  [438]  then  it  proceeils  to  make  a  provision,  the  clear  effect  of  which  is 
to  extend  the  institutions  which  were  then  existing  in  old  Xova  Scotia  to  Cape 
Breton,  and  to  abolish  the  institutions  which  then  existed  in  Cape  Breton  for  the 
administration  of  justice  and  various  other  purposes  ;  so  that,  when  one  looks  at  the 
proclamation  and  the  Act  of  the  local  Legislature,  it  is  beyond  all  doubt  that  the 
province  of  Xova  Scotia  does,  necessarily,  comprehend,  as  part  of  it.  Cape  Breton. 
I  have  very  carefully  looked  at  every  part  of  the  letters  patent  in  which  reference  is 
made  either  to  the  province  or  to  Xova  Scotia ;  and  the  expressions  I  find  are, 
"within  the  province  of  Xova  Scotia,"  or  "the  said  province,"  or  "Xova  Scotia" 
alone.  But,  whenever  Xova  Scotia  is  mentioned  without  the  word  province,  it  is  so 
mentioned  as  to  shew  that  it  must,  of  necessity,  mean  the  province  of  Xova  Scotia. 
The  first  passage  in  the  redden/lum  is  "yielding  and  paying  unto  His  Majesty,  his 
heirs,  &c.,  at  Halifax  in  the  said  province  of  Xova  .Scotia,  through  the  hands  or  by 
the  receipt  of  the  governor  or  lieutenant-governor  of  Xova  Scotia  aforesaid."  Xow 
there  was  not,  nor  ever  could  be,  after  the  proclamation  and  the  Act  of  Assembly, 
any  other  governor  nor  lieutenant-governor  than  of  the  province  of  Xova  Scotia ; 
and  there  was  no  other  Xova  Scotia  than  this,  and  therefore  the  expression,  "The 
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Governor  or  I^eutenant^vernor  of    N^o^ScoUV'  i^  ^^ 

"Governor  or  L-eutenan  Go„^^^^^  P-.nc^e^^  ^^  ^^^  ^^^^  instrument. 

expressions  occur  several  times  after^varasniP  ^^^  ^         ^^^^^^  ^^^^^^^ 

It  '■^PPe-'-^  ^™'^^f'^'ft°!'tS     I  adSThat  a  question  might  be   raised  by 
patentdoes  not  admit  of  q^^^^^^^^      wlge  which  is  used  in  the  [439]  Treasury 

Sfs  bi  I  h  rt£  her^^  is^suc'h  authority  as  the  proclamation  and  the 
A  of  4sembly  afford  as  to  what  is  to  constitute  the  pro^-ince  of_  Xova  bcotia  you 
Tre  not  atlberty  to  say  that  any  question,  in  point  of  law,  arises  on  the  letters 
Ttent  If  hereLre,  I  am  to  give  an  opinion,  the  only  opinion  that  I  can  give  is 
?hr  hose  mines  whi  h  are  locally  situate  in  what  was  once  Cape  Breton,  but  is  now 
part  of  the  province  of  Nova  Scotia,  are  comprised  in  the  demise,  made  by  the  letters 
patent,  of  all  the  mines  in  the  province  of  Nova  Scotia. 

[439]    Nanney  v.  Vaughan.    June  8,  1837. 
Injundim. 

A.  covenanted  with  B.  and  C.  to  pay  them  an  annuity,  in  trust  for  D.  The  annuity 
being  in  arrear,  and  C.  declining  to  take  steps  to  recover  the  arrears,  B.  brought 
an  action,  for  that  purpose,  against  A.,  in  the  names  of  himself  and  C.  A.  then 
filed  a  bill  against  B.,  C.  and  D.,  alleging  that  the  covenant  had  been  obtained  by 
fraud,  and  praying  for  an  injunction  to  restrain  the  action  :  and  he  afterwards 
obtained  injunctions  against  B.  and  G.  separately.  B.,  having  put  in  his  answer, 
moved  to  dissolve  the  injunction  issued  against  himself :  but  the  motion  was  ordered 
to  stand  over  until  C.'s  answer  was  in. 

The  answers  of  all  the  Defendants  having  been  filed,  both  the  injunctions  were 
dissolved,  on  a  motion  by  D.  supported  by  his  own  answer. 

By  the  settlement  on  the  marriage  of  the  Defendant  Vaughan,  the  Plaintiff's 
nephew,  with  the  daughter  of  the  Defendant  Massey,  the  Plaintiff'  covenanted  with 
Massey  and  with  the  Defendant,  Williams,  to  pay  them  an  annuity,  in  trust  for  the 
intended  husband  and  wife.  The  annuity  having  fallen  in  arrear,  and  Williams  (who 
was  the  confidential  solicitor  of  the  Plaintiff",  and  had  been  employed  by  him  to 
negociate  the  terms  of  the  settlement  and  to  prepare  the  deed)  having  declined  to  take 
any  steps  to  enforce  the  payment  of  it,  an  action  for  the  arrears  was  brought  against 
the  Plaintiff  by  Massey,  in  the  names  of  himself  and  Williams.  The  bill  was  there- 
upon filed,  alleging  that  the  action  was  [440]  brought  at  the  instigation  of  Vaughan, 
and  praying  that  the  settlement  might  be  set  aside  on  the  ground  that  it  had  been 
obtained  from  the  Plaintiff"  by  false  representations  and  deceit,  and  that  Massey  and 
Williams  might  be  restrained  from  prosecuting  the  action.  The  Plaintiff  afterwards 
obtained  a  separate  order  for  an  injunction  against  each  of  the  last-named  Defendants. 
Massey,  having  put  in  his  answer,  obtained  the  usual  order  nisi  for  dissolving  the 
injunction  which  had  issued  against  him. 

Mr.  Spence  and  Mr.  James  Russell,  for  the  Defendant  Massey,  now  moved  to 
make  that  order  absolute. 

Mr.  Knight,  Mr.  Jacob  and  Mr.  Bethell,  for  the  Plaintiff,  said  that  Williams  had 
not  filed  his  answer :  that,  as  he  was  employed  to  negociate  and  prepare  the  settlement, 
be  was  most  likely  to  be  acquainted  with  the  particulars  of  the  case,  and  therefore 
the  motion  ought  not  to  be  proceeded  with,  until  it  was  known  what  Williams  had  to 
state,  as  otherwise  the  Court  would  be  acting  in  ignorance  of  what  was  most  material 
to  be  known. 

Mr.  Spence  contended  that,  as  Massey  had  put  in  his  answer,  he  was  entitled  to 
move  to  dissolve  the  injunction  which  had  issued  against  him  separately. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  It  is  represented,  by  the  counsel  in 
^3if^^^  °*.  ^^^  motion,  that  Massey  is  willing  to  proceed  with  the  action,  but  that 
\Villiams  IS  not;  and,  supposing  that  to  be  the  case,  still,  unless  the  injunction  is 
dissolved  as  against  Williams  as  well  as  Massey,  Massey  cannot  proceed  with  the  action 
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without  being  guilty  of  a  contempt,  as  he  must  proceed  in  the  joint  names  of  himself 
ml  Williams. 

[441]  This  case  must  be  managed  in  the  same  manner  as  the  case  of  Montagm  v.  Hill 

;  Kuss.   128)  was.     There,  not  only  the  party  who  was  the  Plaintiff  at  law  in  name 

Illy  had  put  in  his  answer,  but  also  the  party  who  was  the  Plaintiff  at  law  in  substance, 

had  put  in  his  answer ;  and,  consequently,  the  Court  was  enabled  to  judge  of  the  real 

!  ights  of  the  parties  and  the  true  merits  of  the  case.     So,  in  this  case,  in  order  to 

liable  me  to  decide  as  to  the  right  of  Massey  to  dissolve  the  injunction,  all  the  facts 

.:id  circumstances  of  the  case  must  be  fully  before  me.     The  motion  must,  therefore, 

:.ind  over,  until  Williams  has  tiled  his  answer. 

Massey  s  motion  was  not  renewed  :  but,  the  answers  of  all  the  Defendants  having 
•en  filed,  Vaughan  and  wife  served  the  Plaintiff  with  notice  of  a  motion,  on  their 
half,  to  dissolve  the  injunction,  and  of  their  intention  to  read  their  own  answer  in 
>  ipport  of  the  motion. 

The  motion  was  heard  on  the  5th  of  August,  and  the  injunction  was  then  dissolved. 
(See  Joseph  V.  Douhkday,  1  V.  &  B.  497.) 

[442]     Fryer  r.  Buttar.     Jane  10,  1837. 

[See  In  re  Parry,  1889,  42  Ch.  D.  579 ;  Harbin  v.  Masterman  [1896],  1  Ch.  362.] 

Will.     Construction.     Annuity. 

Testator  gave  to  M.  W.  an  annuity  of  £40  for  her  life,  payable  out  of  his  stock  of  long 
annuities;  and  directed  that  at  M.  W.'s  death  the  princif)al  out  of  which  the 
annuity  arose  should  go  to  his  ne.\t  of  kin  then  living ;  and  he  further  directed 
that  the  annuity  should  be  secured  on  his  stock  of  long  ainmities.  The  testator 
die^i  possessed  of  £509  long  annuities.  Held,  that  a  fund  for  payment  of  the 
annuity  ought  to  be  provided  in  the  three  per  cents.,  and  that  the  money  reijuired 
for  that  purpose  ought  to  be  raised  by  the  sale  of  part  of  the  long  annuities,  and 
that  the  remainder  of  the  long  annuities  formed  part  of  the  testator's  residuary 
estate. 

Edward  Fryer,  the  testator  in  the  cause,  left  to  his  wife,  for  her  life,  the  rents  of 
his  lands,  the  interest  of  his  monies  in  the  funds  and  of  all  his  other  monies,  with  the 
exception  of  such  bequests  as  he  should  thereafter  name.  He  then  gave  several  specific 
and  pecuniary  legacies;  and  .afterwards  bequeathed  as  follows:  "To  my  servant, 
Mary  Watson,  I  bequeath  an  annuity  of  £14  a  year  to  be  paid  during  the  life  of  my 
wife ;  and,  at  the  decease  of  my  wife,  I  leave  the  said  Mary  Watson  the  further  sum 
of  £26,  making  together  an  annuity  of  £40  a  year  payable  out  of  my  stock  of  long 
annuities,  during  the  said  Mary  Watson's  life  : "  and,  after  making  a  precisely  similar 
bequest  to  his  other  servant,  Mary  Clarke,  he  proceeded  thus :  "  And,  in  case  of  the 
death  of  the  one  or  the  other,  the  said  Mary  Watson  or  Mary  Clarke,  my  will  is  that 
the  survivor  shall  enjoy  the  the  annuity  of  the  other  as  well  as  her  own,  that  is,  £80 
a  year  for  her,  the  survivor's,  life ;  and,  at  the  death  of  the  survivor,  the  principal 
out  of  which  the  whole  annuity  of  £80  arose  to  go  to  my  nearest  of  kin,  who  may  be 
then  living.  These  annuities  of  £80  are  to  be  secured,  at  the  decease  of  my  wife,  on 
my  stock  of  long  annuities,  and  made  payable  to  the  said  Mary  Watson  and  Mary 
Clarke  half-yearly."  The  testator  bequeathed  the  residue  of  his  property  to  the 
Plaintiff  and  to  the  Defendant,  W.  V.  Fryer. 

The  testator  died  possessed  of  £509  long  annuities.     His  wife  died  in  his  lifetime. 

The  question  was  whether  £80  of  the  testator's  long  annuities  ought  to  be  set 
apart  to  answer  the  annuities  [443]  given  to  Mary  Watson  and  Mary  Clarke,  in  which 
case  they  would  run  the  risk  of  the  long  annuities  expiring  in  their  lifetimes ;  or 
whether  their  annuities  were  a  charge  upon  the  whole  of  the  testator's  long  annuities. 

The  Vice-Ch.vnx'ELLOR  held  that  a  sum  of  three  per  cent,  stock  producing  £80  a 
year  ought  to  be  purchased  with  money  to  be  raised  by  sale  of  a  sufficient  part  of  the 
long  annuities;  and  that  the  dividends  of  such  stock   ought  to  be  paid  to  the 
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.nnuitants  and   to   the  -f  or  c.   them     a^ 

fl^r'rt^  w'f  fI-vI^:  fe"  ti   ef  ^^o"ftaTrhl%esidu^  legatees  under  the  will. 

|ittt;«rv  aSS,  1  Myln.  &  Craig,  lU;  and  Vincent  v.  Ne.co>nLe,  1  Youn. 

^^^Mr  Wi<rram  and  Mr.  Paidall,  for  the  Plaintiff.  ,    ,,       r.  ,     •  •,         r       .v, 

Mr    K^ghrMr.  James   Russell,    Mr.  Stephens,    and   Mr.    Colendge,   for   the 

Defendants. 

[443]    KusT  V.  Baker.    June  10,  1837. 

JFill.     Consirudion.     Presumption  of  Death. 

Testator  by  his  will,  dated  in  1828,  bequeathed  a  fifth  of  his  residue  to  W.  R.,  E.  R 
and  J.  R.,  and  all  the  children  of  J.  R.  the  elder,  and  the  issue  of  such  of  his 
.  children  as  should  have  departed  this  life,  such  issue  to  take  such  portion  of  the 
fifth  as  their  parents  would  have  taken  if  living.  The  testator  died  in  1829. 
J  R  the  elder  had  two  children  besides  those  named  in  the  will.  One  of  them, 
N  R  went  abroad  in  1809,  and  had  not  been  heard  of  since  1815.  Both  before 
and  after  the  testator's  death  endeavours  were  made  by  inquiries  and  advertise- 
ments to  ascertain  whether  N.  R.  were  living  or  dead,  but  without  success.  Held, 
that  he  must  be  presumed  to  have  died  before  the  date  of  the  will,  but,  neverthe- 
less, that  his  children  were  entitled  to  the  share  which  he  would  have  taken  if  he 
had  siH'vived  the  testator. 

James  Carter,  by  his  will,  dated  the  27th  of  December  1828,  bequeathed  one-fifth 
part  of  his  residuary  personal  estate  unto  and  equally  between  William  [444]  Rust, 
Edward  Rust  and  John  Rust,  and  all  and  every  other  the  children  of  John  Rust,  of 
Great  Waltham,  in  the  county  of  Essex,  miller,  and  the  issue  of  such  of  his  children 
(^.^■  shmihl  haw  depaiied  this  life,  such  issue,  nevertheless,  to  take  equally  between  them 
such  portion  only  of  the  .said  fifth  part  or  .share  as  his  or  their  parent  or  parents 
would  have  taken  if  living. 

The  testator  died  on  the  12th  of  April  1829. 

John  Rust,  the  father,  had  two  children  besides  those  named  in  his  will,  namely, 
George  Rust  and  Nathan  Rust.  In  1809  Nathan  Rust,  who  had  previously  married 
Sarah  Rust,  quitted  this  country  and  went  to  the  United  States  of  America,  and 
resided  for  .some  time  in  New  York  under  the  name  of  Nathan  Perry.  About  a 
twelvemonth  after  he  had  left  England  he  wrote  to  his  wife  requesting  her  to  join 
him  in  America ;  which  she  declined  to  do.  She  occasionally  received  letters  from 
him  afterwards,  until  the  end  of  the  year  1815.  The  last  letter  was  dated  New 
York,  8th  of  September  1815.  It  was  addressed  to  her  under  the  name  of  Sarah 
Gurney,  and  contained  the  following  passage: — "You  must  direct  tome  asunder: 
you  must  remember  that,  unless  the  postage  is  paid,  they  will  not  come  ; "  and  then 
the  following  address  was  added  :  "N.  Rust  per  packet."  Since  that  time  no  tidings 
had  been  received  of  N.  Rust  by  any  person  whatsoever ;  although,  both  before  and 
after  the  testator's  death,  diligent  inquiry  had  been  made  to  ascertain  whether  he 
was  living  or  dead;  and  in  November  1829  the  testator's  executors  advertised  for 
him  in  several  newspapers  published  in  London,  and  in  the  counties  of  Essex  and 
Hertfordshire,  where  he  had  resided  ;  and  in  1835  they  advertised  for  him  in  the 
New  York  papers,  but  without  effect. 

The  bill  was  filed,  in  May  1837,  by  his  two  children,  against  Sarah  Rust,  the 
executors  of  the  will,  and  the  [445]  other  four  children  of'john  Rust,  the  father, 
alleging  that  Nathan  Rust  died,  or,  under  the  circumstances  before  mentioned,  must 
be  presumed  to  have  died  in  the  testator's  lifetime,  and  that  thereby  and  under  the 
bequest  in  the  will  the  share  of  the  testator's  residuary  estate  to  which  he  would 
have  been  entitled  if  he  had  survived  the  testator  then  belonged  to  the  Plaintiffs. 
Ihe  bill  prayed  for  a  declaration  that,  in  the  events  that  had  happened  and  under 
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iie  will,  the  Plaintiffs  were  entitled  to  the  share  of  the  testator's  residuary  estate 
which  their  father  would  have  taken  if  he  had  survived  the  testator. 

The  Defendants  admitted  the  facts  stated  in  the  bill ;  and  Sarah  Rust  did  not 
dispute  the  fact  of  her  husband's  death,  but  submitted  whether,  under  the  circum- 
.>unces  before  mentioned  and  in  the  absence  of  an}-  direct  proof  as  to  the  time  of 
her  husband's  death,  it  must  not  be  presumed  that  he  survived  the  testator  and 
afterwanls  died  intestate,  in  which  case  she  would  be  entitled  to  a  share  of  the  fund 
in  dispute,  under  the  Statute  of  Distributions. 

The  cause  was  heard  as  a  short  cause.  It  was  the  wish  of  all  parties  that  the 
case  should  be  decided  upon  the  allegations  in  the  bill,  in  order  to  save  the 
expense  of  inquiries. 

Mr.  Knight  and  Mr.  Elmsley,  for  the  Plaintiffs,  said  that  the  presumption  of 
death  arose  at  the  end  of  seven  years  after  the  party  was  last  heard  of :  and,  there- 
fore, it  must  be  presumed  that  N.  Rust  died  in  18:i-J,  which  was  before  the  date  of 
the  will ;  and,  consequently,  that  the  Plaintiffs,  as  the  issue  of  a  child  of  John  Rust, 
the  father,  who  had  departed  this  life,  were  entitled  to  participate  in  the  one-fifth  of 
the  testator's  residuary  estate. 

Mr.  W'igram,  for  the  surviving  children  of  John  Rust,  the  father,  contended  that 
as  N.  Rust  must  be  presumed  [446]  to  have  died  before  the  date  of  the  will,  he  was 
himself  incapable  of  taking  under  it,  and  therefore  his  issue  could  not  take  by  way 
of  substitution  for  him.      U'aiujh  v.  H'auf)h  ('_'  Myl.  iV:  Keen,  41). 

Mr.  Jacob  and  Mr.  Hood,  for  Sarah  Rust,  said  that  N.  Rust  might  be  presumed 
to  have  died  after  the  testator,  but  not  before. 

The  Vice-Chancellok  [Sir  L.  Shadwell].  From  what  is  stated  in  the  bill,  I 
must  hold  that  Nathan  Rust  died  before  the  date  of  the  will,  and  that  his  issue  are 
entitled  according  to  the  prayer  of  the  bill.  (See  Smith  v.  Smith,  aide,  353  ;  and  Giles 
V.  Giles,  ante,  360.) 

[446]     Archer  r.  Jegox.     June  10,  Jub/  14,  1837. 

[S.  C.  6  L.  J.  Ch.  (N.  S.)  340 ;  1  Jur.  792.     See  Heasman  v.  Pearse,  1871, 
L.  R.  11  Eq.  537.     In  re  Milne,  1887,  57  L.  T.  829.] 

inil.     Conslrw.tion. 

Testator  gave  £7000  in  trust  for  his  sister  for  life,  and,  after  her  decease,  for  her 
husband  for  life,  and,  after  his  decease,  for  his  nephew  and  nieces,  the  children  of 
his  sister  who  should  be  then  living.  The  husband  died  leaving  five  children  by 
his  wife ;  then  one  of  the  children  died,  and,  afterwards,  the  wife.  Held,  that  the 
deceased  child  took  a  vested  interest  in  one-fifth  of  the  fund. 

Joseph  Moser,  by  his  will,  dated  the  10th  of  April  1817,  gave  £7000  stock  to  his 
executors,  in  trust  to  pay  the  dividends  thereof  to  his  sister  Elizabeth,  the  wife  of 
John  Graham,  to  and  for  her  separate  use  for  her  life,  and  not  to  be  subject  to  the 
debts,  contracts  or  engagements  of  her  then  present  or  any  future  husband  that  she 
might  intermarry  with  :  and,  from  and  after  the  death  of  his  said  sister,  then  upon 
further  trust  to  pay  the  dividends  of  the  stock  to  the  said  J.  Graham  for  his  life  ; 
and,  from  and  immediately  after  his  decease,  the  testator  gave  the  .said  £7000  stock, 
and  the  interest  and  dividends  thereof,  unto  his  nephew  and  nieces,  the  [447] 
children  of  his  said  sister,  who  shmiU  then  be  tiling,  to  be  shared  and  divided  equally 
between  them  share  and  share  alike. 

The  testator  died  in  1819.  John  Graham  died  shortly  afterwards,  leaving  a  son 
and  four  daughters  surviving  him.  Mrs.  Graham  died  in  September  1830.  One  of 
her  daughters  died  in  her  lifetime.  The  question  was  whether  that  daughter  took  a 
vested  interest  in  one-fifth  of  the  £7000,  or  whether  the  fund  was  wholly  divisible 
amongst  the  four  children  who  survived  their  mother. 

Mr.  Wakefield  and  Mr.  Lee,  for  the  representatives  of  the  deceased  daughter, 
said   that,  according   to   the   grammatical   construction    of   the    will,   the   deceased 
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,  ,  ■  .      „f  in  tiip  f„ncl  •  for  the  word  then  referred  to  the  last 
l^airli^h^^S^SathVi^^^^^  Lu^J^r  V.  Bar.an  (1  Cox.  .50), 

-tr^cS;»Ka?S>dfor.e^^^^ 

the  children's  shares  was  contrngenton^^^^^^^^  ^^i  j^^^^,^^^^  .  ^^  ^^ 

testator  clearly  contemplated  ^^^^  ^^"^  Jf"-^^' ,  ^  art  of  her  life  interest;  and 
had  provid^l  against  a  f^Jl^^J^^^a^^^^hi  dr  %y  he^r  second  husband,  and  all  the 
:aif^  S  ^tinS  h^:^  "'^^  Hfeti^e,  .t  was  clear  that  the  children 

rl481  THE  Vice  Chancellor  [Sir  L.  Shadwell].  The  safest  rule  m  construu,g 
wills  is  to  ake  the  words  according  to  their  ordinary  meaning,  unless  there  is  some- 
ThinVelse   n  the  will  which  shews  that  they  were  not  meant  to  be  so  taken. 

ft  po  ibe  that  the  testator  may  have  meant  that  ^^^f^  ^^ildren  only  should 
take  who  should  be  living  at  the  death  of  the  survivor  of  Mr^and  Mrs.  Graham ; 
but  he  has  not  said  so.  He  certainly,  however,  contemplated  her  marrying  again 
He  says  ''Upon  trust  that  my  executors  do  and  shall  receive  the  interest  and 
dividends  thereof,  as  the  same  shall  become  due,  and  pay  the  same  from  time  to 
Ume  when  receiv;d,  unto  my  sister  Elizabeth,  the  wife  of  John  Graham  to  and  for 
her  own  sole  and  separate  use  and  benefit,  for  and  during  the  term  of  her  natural 
life  and  not  to  be  subject  or  liable  to  the  debts,  contracts  or  engagements  of  her 
present  or  any  future  husband  that  she  may  intermarry  with  ;  but  her  receipt  alone, 
notwithstanding  any  such  coverture,  shall  be  a  good  and  sufficient  discharge  to  my 
executors  for  the  same ;  and,  from  and  immediately  after  the  death  of  my  said  sister, 
upon  further  trust  to  pay  the  interest  and  dividends  of  the  said  £tOOO  stock  unto 
the  said  John  Graham,  during  the  term  of  his  natural  life  ;  and,  from  and  immediately 
after  his  decease,  I  give  and  bequeath  the  said  £7000  stock  and  the  interest  and 
dividends  thereof  unto  my  nephew  and  nieces,  the  children  of  my  said  sister,  who 
shall  then  be  living."  There  the  word  then  necessarily  refers  to  the  antecedent, 
"after  his  decease." 

Declare  that  the  fund  is  divisible  into  five  shares,  and  that  the  representatives  of 
the  deceased  daughter  are  entitled  to  one  of  those  shares.  (See  Smith  v.  Smith,  ante, 
p.  3.53 ;  and  Giles  v.  Giles,  ante,  360.) 

[449]    Taylor  D.  Salmon.    Jitme  15,  1837. 
Practice.     Contempt.     Pro  Confesso.     New  Orders. 

A  Defendant  who  is  in  contempt  for  want  of  answer  filed  his  answer,  and  obtained 
an  order  to  clear  his  contempt,  and  paid  the  costs.  The  answer  was  insufficient. 
Held,  that  the  contempt  was  not  cleared. 

A  Defendant  who  was  in  contempt  for  want  of  answer  filed  his  answer,  and  obtained 
an  order  to  clear  his  contempt,  and  paid  the  costs.  The  answer  was  excepted  to, 
and  the  Defendant  submitted  to  the  exceptions,  whereupon  a  sequestration  issued, 
and  afterwards  the  bill  was  ordered  to  be  taken  pro  confesso.  Before  that  order  was 
drawn  up  and  served,  the  Defendant  answered  the  exceptions.  The  answer  was 
taken  oft'  the  file. 

The  Defendant  not  having  put  in  his  answer,  the  Plaintiff  obtained,  first,  an 
attachment  and,  afterwards,  an  order  for  a  serjeant-at-arms  against  him.  On  the  12th 
of  May  the  serjeant-at-arms  returned  nan  est  inventus.  On  the  same  day  the  Defen- 
dant filed  his  answer  ;  and  on  the  day  following  the  Defendant  obtained  an  order  to 
clear  his  contempt,(l)  and  paid  the  costs.       On  the  25th  of  May  the  answer  was 

(1)  The  order  is  in  the  following  form  :  "Upon  a  motion  this  day  made  unto  this 
Court,  by  Mr.  ,  of  counsel  for  the  Defendant,  it  was  alleged  that  an  attach- 

ment having  issued  against  the  Defendant  for  want  of  his  answer  to  the  Plaintififs 
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excepted  to.  On  the  2d  of  June  the  Defendant  submitted  to  answer  the  exceptions. 
On  the  3d  the  PhiintiflF  obtained  an  order  for  a  sequestration  (see  the  8th  and  9th 
Orders  of  18i!8  and  the  2-lth  Order  of  1831),  and  on  the  6th  he  obtained  an  order 
for  taking  the  bill  pro  confesso,  but  that  order  was  not  drawn  up  and  served  until  the 
Sth.     On  the  Tth  the  Defendant  filed  his  farther  answer. 

Mr.  Wakefield,  for  the  Defendant,  now  moved  to  discharge  the  orders  for  a 
sequestration  and  for  taking  the  [450]  bill  pro  confesso  for  irregularity.  He  referred 
to  the  18th  Order  of  1833,  and  said  that  the  Defendant  was  not  in  contempt  when  the 
order  for  a  sequestration  was  made  ;  for  he  had  put  in  his  answer,  and  obtained  an 
order  to  clear  his  contempt,  and  paid  the  costs. 

Mr.  Knight  and  Mr.  Loftus  Wigram,  for  the  Plaintifl". 

The  Yice-Ch.\ncellor  [Sir  L.  Shadwell].  The  Defendant,  being  in  contempt  for 
want  of  answer,  put  in  an  insutficient  answer,  and  then  obtained  an  order  to  clear  his 
contempt.  But  an  insufficient  answer  is  no  answer,  and,  consequently,  the  order  did 
not  clear  his  contempt. 

Motion  refused  with  costs. 

June  16.  Mr.  Ktiight  and  Mr.  Loftus  AVigram  now  moved  that  the  further 
answer  might  be  taken  oft"  the  file,  on  the  grountl  that  it  had  been  put  in  after  the 
bill  had  been  ordered  to  be  taken  pro  confesso.  They  cited  Loriiiier  v.  Lorimer  (1  Jac. 
&  Walk.  284),  Aberdeen  v.  JFaikin  (ante,  vol.  6,  p.  146),  and  James  v.  Cresfnmcke  {ante, 
vol.  7,  p.  143). 

Mr.  Wakefield  and  Mr.  AVray,  for  the  Defendant,  relied  on  the  Defendant's  having 
cleared  his  contempt,  and  on  the  order  for  that  purpose  remaining  undischarged. 
They  referred  to  the  Sth  Order  of  1828  and  the  18th  Order  of  1833,  and  said  that 
the  object  of  those  orders  was  to  give  the  Defendant  an  opportunity  of  putting  in  a 
further  answer.  They  referred  also  to  the  judgments  in  IFiUiams  v.  Thompson  (1  Co.\, 
413  ;  and  2  Bro.  C.  C.  279),  and  Hearne  v.  Ogilne  (11  Yes.  77). 

[451]  The  Vice-Ch.anceixor  [Sir  L.  Shadwell].  There  is  this  fallacy  in  your 
argument.  You  speak  of  a  Defendant  having  cleared  his  contempt  by  putting  in  his 
answer.  But  I  apprehend  that  a  Defendant  does  not  clear  his  contempt  by  putting 
in  his  answer  and  paying  the  costs,  unless  the  answer  is  sufficient.  It  is  plain  that 
the  8th  and  9th  Orders  of  1828  and  the  18th  Order  of  1833  refer  to  a  case  where  a 
Defendant  is  not  in  contempt :  but  the  24th  Order  of  1831  refers  to  a  case  where  the 
Defendant  is  in  contempt.  The  language  of  that  last  order  is  unambiguous,  and  it 
appears  to  me  to  be  right  to  make  an  order  to  take  the  answer  olF  the  file.  (See  3 
Myl.  &  Craig,  109.) 

[451]     L.\XG  V.  Lang.     June  22,  1837. 

[S.  C.  6  L.  J.  Ch.  (N.  S.)  324 ;  1  Jur.  472.] 

Widow.     Construction.     Settlement. 

A.,  a  domiciled  Englishman,  married  a  lady  at  the  Mauritius,  where  the  French  law 
was  in  force.  By  their  settlement  (which  was  in  the  French  language  and  form) 
they  declared  that  they  intended  to  marry  according  to  the  laws  of  England,  the 
benefit  of  which  they  reserved  to  themselves  the  power  of  claiming :  and  it  was 
stipulated  that  A.  should  invest,  in  certain  securities,  £4000  (the  property  of  the 

bill,  directed  to  the  Sheriff  of  ,  the  said  Defendant  was  arrested  thereon  : 

that  the  said  Defendant  has  since  put  in  his  said  answer,  as  by  the  Six  Clerks'  certificate 
appears,  and,  therefore,  it  was  prayed  that  the  said  Defendant  may  be  discharged  out 
of  the  custody  of  the  said  sheriff  upon  payment  of  costs  of  the  said  contempt. 
Whereupon  and  upon  hearing  the  Six  Clerks'  certificate  read,  this  Court  doth  order 
that  the  said  Defendant,  on  paying  or  tendering  the  costs  of  his  said  contempt,  be 
discharged  out  of  the  custody  of  the  said  Sherifl'  of  ,  as  to  his  said 

contempt." 
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ladv  which  he  acknowledged  he  had  received  from  her),  and  that  she  should  receive 
fincome  on  her  sole  receipts,  for  her  maintenance  a.jd  personal  wants  and  th^ 
on  her  dvin>'  in  A.'s  lifetime  without  leaving  issue  by  him  the  capital  should 
belonAo  hini :  and  if  A.  did  not  invest  the  £4000  in  his  hfet.me,  she  was  to  be  at 
liber  y  to  take  it  out  of  his  assets  on  his  death.  A^  died  intestate  in  h.s  wife  s  life- 
time He  never  received  the  £4000,  nor  invested  a  sum  to  that  amount.  He  d 
that  his  widow  was  entitled  to  be  paid  the  £4000  out  of  h.s  assets,  and  also  to 
receive  her  distributive  share  of  the  residue. 

In  1830  Henry  Lang,  a  British  subject,  domiciled  in  England  and  a  lieutenant  in 
the  Xavv,  was  stationed  with  his  ship  at  the  Mauritius,  where  he  married  Mary  Philip. 
The  laws  then  in  force  there  were  similar  to  [452]  those  of  France.  In  contempla- 
tion of  the  marriage  a  settlement,  or  agreement  for  a  settlement,  in  the  irench 
lan-uaKe,  was  executed  by  the  parties,  in  such  manner  as  to  be  valid  according  to  the 
la«^  of  the  island.  It  was  as  follows  :  "There  shall  not  be  any  community  of  pro- 
perty between  the  intended  husband  and  wife,  who  mean  to  marry  agreeably  to  the 
laws"  and  customs  of  England,  the  benefit  of  which  they  reserve  to  themselves  the 
power  of  claiming  as  occasion  may  require  for  the  exercise  of  their  rights  ;  and,  con- 
sequently, neither  of  them  shall  be  answerable  for  the  debts  contracted  by  the  other 
prior  or  subsequent  to  the  marriage.  The  property  of  the  intended  wife  consists, 
first,  of  her  paraphernalia,  furniture  and  trinkets,  a  statement  of  which  has  not  been 
made  out,  because  their  existence  is  proved  by  authentic  lists  ;  2dly,  of  the  sum  of 
£4000  sterling,  which  is  her  own  private  property,  as  arising  from  her  savings  and 
economy,  and  which  she  has  delivered  to  her  intended  husband,  who  acknowledges 
the  receipt  of  it  and  consents  to  remain  charged  therewith  by  the  sole  fact  of  the 
solemnization  of  their  marriage.  This  sum  shall  be  invested  by  the  intended  husband 
in  the  purchase  of  lands  or  inscriptions  in  the  Great  Book,  or  in  some  other  investment 
approved  by  the  intended  wife ;  and  if,  on  the  day  of  the  decease  of  the  husband,  such 
investment  should  not  have  been  effected,  it  shall  be  optional  for  the  intended  wife 
to  retake  the  said  sum  of  £4000  sterling  out  of  the  clearest  property  of  her  husband. 
An  inventory  shall  be  made  of  all  articles  liable  to  be  consumed  that  may  devolve  to 
the  intended  wife  during  the  marriage.  The  intended  wife  is  authorized  to  receive 
on  her  sole  receipts,  of  whom  it  may  concern,  the  interest  of  the  said  sum  of  £4000 
sterling,  in  order  to  provide  for  her  own  maintenance  and  her  personal  wants.  In 
case  the  intended  wife  should  happen  to  die  before  [453]  her  intended  husband, 
without  leaving  any  issue  of  the  marriage,  she  does  hereby  make  donation  unto  him 
of  the  said  sum  of  £4000  sterling,  in  absolute  proprietorship,  but  such  donation  shall 
become  null  in  case  there  should  be  children  born  or  to  be  born  of  the  saiii  marriage  ; 
but  it  would  resume  its  full  force  and  validity  if  such  children  should  happen  to  die 
during  their  minority,  or  even  when  of  age  without  having  legally  disposed  thereof." 

There  was  no  issue  of  the  marriage.  "H.  Lang  died  in  September  1832,  domiciled 
in  England,  and  intestate ;  and  his  widow,  who  was  the  Defendant  in  the  cause,  took 
out  administration  to  him.     The  Plaintiffs  were  his  next  of  kin. 

_  The  bill  alleged  that  although  the  laws  which,  at  execution  of  the  settlement,  were 
in  force  in  the  Mauritius,  were  similar  to  those  of  France,  yet  the  construction  of  the 
settlement  and  of  the  provisions  thereof,  and  the  distribution  of  Lang's  personal  estate, 
ought  to  be  determined  according  to  the  laws  of  England  ;  that  the  £4000  or  any 
other  sum  was  never  paid  or  accounted  for  to  Lang  by  or  on  behalf  of  the  Defendant; 
and  that  the  Defendant  claimed  to  retain  the  £4000  out  of  his  effects  as  a  debt,  and 
also  one  moiety  of  the  residue  of  his  effects,  under  the  Statute  of  Distributions,  as  his 
widow. 

:  The  bill  prayed  that  the  rights  and  interests  of  all  parties  in  Lang's  personal 
estate  might  be  ascertained  and  declared;  and  that  it  might  be  declared  that  the 
provision  made  by  the  settlement  for  the  Defendant  was  in  bar  of  any  claim  which 
she  might  be  entitled  to  make  upon  Lang's  estate  as  his  widow  ;  and  that  she  was  not 
entitled  to  retain  out  of  it  any  greater  sura  than  the  £4000  and  the  interest  (if  any) 
nnfnl  .°"'  "''i'"  ^^^^^  f'?  ^^'^  ^°"''^  ^^°"'^  ^c  of  Opinion  that  the  provision  did 
b.  thr^MH^'  %  .V""*"  ''TV  '^'"  ^^"^  '*  "^'S^'^  1'°  declared  that  the  agreement 
in  the  settlement,  on  the  part  of  Lang,  had  been  performed  or  satisfied,  and  that  the 
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Defendant  was  not  entitled  to  retain  the  £4000  as  a  debt  out  of  Lang's  personal  estate, 
under  the  settlement,  and  also  a  moiety  of  the  residue  as  his  widow,  under  the  Statute 
of  Distributions :  or  that  it  might  be  declared  that  the  Defendant  was  entitled  to 
retain,  as  a  debt,  so  much  only  of  the  £4000  as  was  actually  paid  or  accounted  for  to 
Lang  by  her  or  on  her  behalf. 

The  Defendant,  in  her  answer,  submitted  whether  the  construction  of  the  settlement 
or  of  the  pro\-isions  thereof  ought  to  be  determined  according  to  the  laws  of  England. 
She  said  that  all  the  necessary  negociations  and  transjictioiis  previous  to  and  at  the 
time  of  the  marriage,  including  the  preparation  of  the  settlement  and  the  requisite 
steps  to  render  it  valid  and  etiectual  according  to  the  laws  of  the  Mauritius  and  to 
secure  to  her  the  marriage  portion  of  £4000,  were  duly  performed  by  legal  and 
accredited  agents  of  Lang  and  herself,  and  that  it  was  intended  that  the  settlement 
and  Lang's  being  a  party  to  and  executing  the  same  and  thereby  acknowledging  the 
receipt  of  the  marriage  portion  should  constitute  an  effectual  security  to  the  Defen- 
dant for  the  same,  as  a  debt  upon  his  estate  ;  that  the  £4000  was  not,  in  fact,  paid  to 
Lang,  but  that  the  expressions  in  the  settlement  as  to  that  sum  were  used  for  the 
purpose  of  creating  a  valid  claim  to  that  amount,  ou  her  behalf,  agaiust  Lang's  assets, 
according  to  the  law  and  custom  of  France  and  the  Mauritius  ;  and  that,  by  the  settle- 
ment, a  debt  in  respect  thereof  was  as  effectually  created  by  him  in  her  favour  as  if 
the  sum  had  actually  [455]  been  paid  :  that  the  meaning  and  operation  of  the  clauses 
and  provisions  was  that  the  payment  of  the  £4000  should  be  secured  to  her  in  the 
event  of  her  husband  dying  without  issue  of  the  marriage,  so  as  that  the  same  should 
constitute  and  be  considered  as  a  debt  payable  out  of  the  most  available  part  of  his 
estate  :  that  she  claimed  to  retain  the  £4000  as  a  debt,  with  interest  from  her  marriage 
and  also  one  moiety  of  the  residue  of  her  late  husband's  estate,  as  her  distributive 
share  thereof  as  his  widow.(l) 

(1)  The  following  case  was  stated  by  the  Plaintiffs,  for  the  opinion  of  a  French 
advocate,  as  to  the  rights  of  the  parties. 

After  setting  forth  the  settlement,  the  case  proceeded  thus  :  "  It  is  understood  that 
no  sum  of  £4000  (as  mentioned  in  the  settlement)  was  paid  over,  by  the  wife  to  the 
husband,  upon  the  marriage,  and  that  the  wife  had  no  fortune  at  that  time.  Mr.  Lang 
died  in  September  1832,  intestate  and  without  issue,  and  his  widow  obtained  letters 
of  administration  to  his  effects  in  England.  Mr.  Lang  was  entitled,  under  the  will  of 
his  father  who  died  in  1828,  to  some  considerable  legacies,  which  will  ultimately  greatly 
exceed  £4000 :  part  of  the  bequest  (£3.500  and  upwards)  has  already  been  paid  to 
Mrs.  Lang.  Some  further  sums  having  now  become  payable,  it  is  necessary  to  ascertain 
what  share  of  her  late  husband's  estate  Mrs.  Lang  will  be  entitled  to  claim  as  her  own 
property  :  and  the  question  arises  as  between  Mrs.  Lang,  claiming  as  the  widow  of 
her  late  husband,  and  the  mother,  brothers  and  sisters  of  Mr.  Lang,  claiming  as  his 
next  of  kin. 

"  1st.  Whether  Mr.  Lang's  estate  is  bound  by  the  statement  in  the  settlement,  so 
as  that  it  stands  charged  with  the  £4000,  and  entitles  Mrs.  Lang  to  such  £4000 
absolutely,  although  such  statement  in  the  settlement,  as  to  that  sum  having  been 
paid  over  by  her  on  the  marriage,  "oe  incorrect?  2dly.  What  is  the  effect  of  the 
stipulation  in  the  settlement  that  'i/  n'lj  aura  pan  de  f.oinmunauh'  de  hiens'  between  the 
husband  and  wife  :  and  3dly.  You  will  please  to  advise,  generally,  as  to  the  respective 
rights  of  the  parties  in  the  property  of  the  late  Mr.  Lang." 

Opinion. 

"The  undersigned,  having  perused  the  case  containing  a  copy  of  the  marriage 
contract  entered  into  in  the  island  of  the  Mauritius,  on  the  6th  of  November  1830, 
between  Lieutenant  Henry  Lang  and  Miss  Mary  Anne  Philip,  upon  the  questions 
submitted,  is  of  the  following  opinion  :  He  begins  by  observing  that  the  marriage 
contract  is  so  worded  as  to  be  contradictory  to  itself ;  since  the  parties  commence  by 
declaring  that  they  mean  to  marry  according  to  the  laws  and  customs  of  I^igland, 
whereas  by  the  context  of  the  marriage  contract,  especially  by  the  proviso  against 
community  of  property,  and  by  the  fact  that  no  trustee  is  named,  it  is  evident  that  it 
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[456]  Mr.  G.  ^^^^^^l^^^^^^J^l^tlnstruea,  and  the  rights 
The  settlement,  though  made  a   thJLam^  ^^^  ^^^^  ^^  ^     ^^^^      ^^  ^^^ 

_.  the  parties  must  be  'ie-[457]-teimmefl  accoi      p  possession  of    the 

time  when  the  settlement  was  mad     the   f  ^""J '^  ^^f,  ,^„ded  to  marry  according 

death,  have  stipulated,  ."\'f ''''  ^"^^^  ,^3  regulated  by  the  law  of  their  native 
the  distribution  of  f '^^  .P^^'  dLosed  of  ac  o?d  ng  to  that  law.  In  this  case  the 
country  their  property  7?^^^ ^^  P.^^J^^^jSe^;';,  ^English  both  at  the  time  of  the 
^Si^:;:i^atra:^:h:;:'ean  trlbtthei^fore  that  the  rights  of  the 

''''±:::^:S:tl£e^lf^^ten.^e,  to  retain  the  ^4000  out  of 
her  ate  husband's  assets.  She  agreed  to  pay  the  £4000,  but  she  never  paid  it ;  can 
she  then  be  entitled  to  retain  that  sum,  without  having  performed  her  part  of  the 
contract  on  which  she  now  insists^  The  answer  alleges  that  the  requisite  steps  were 
taken  to  render  the   settlement  valid   and  effectual   according  to  the  law  of   the 

was  the  French  Code  Civil  then  in  force  in  the  Mauritius,  which  the  parties  intended 
to  take  as  the  rule  of  their  engagements.  Taking  this  for  granted,  the  undersigned 
replies  to  the  questions  as  follows :  1st.  As  the  contract  declares  that  the  intended 
wife  has  transferred  the  sum  of  £4000  to  the  intended  husband,  who  acknowledged  it 
and  rendered  himself  liable  for  it  in  pursuance  of  the  fact  of  the  celebration  of  the 
raarria!,'e,  it  is  impossible  to  raise  a  doubt  as  to  this  point.  It  comes  within  the  Article 
1,341  of  the  late  Civil  Code,  which  provides  that,  when  the  sum  in  question  exceeds 
1.50  francs,  no  proof  shall  be  admissible  in  opposition  to  the  written  agreement. 
The  application  of  this  article  is  the  more  clear  as,  on  the  one  hand,  the  marriage 
contract  adds  that  if,  at  the  date  of  her  husband's  decease,  the  £4000  should 
not  be  laid  out,  his  widow  shall  recover  this  sum  out  of  the  most  accessible  part 
of  his  property ;  and,  on  the  other  hand,  upon  the  supposition  that  the  gift  here 
was  only  colourable,  there  is  no  French  rule  of  law  to  render  such  a  donation  invalid. 
Mrs.  Lang  has  therefore  a  clear  right  to  the  restoration  of  the  £4000.  2dly.  The 
proviso  against  community  of  property  enables  either  husband  or  wife  to  acquire 
or  receive  real  and  personal  property  during  the  marriage,  for  his  or  her 
own  and  separate  benefit,  excluding  the  right  of  the  other  to  any  interest  therein. 
3dly.  In  defining  the  rights  of  Mrs.  Lang,  the  undersigned  will  at  the  same  t^ime  have 
sutificiently  defined  those  of  the  heirs  of  the  husband ;  with  regard  to  this,  the  under- 
signed is  of  opinion  that  Mrs.  Lang  is  entitled  as  follows :  1st.  For  the  trousseau  (the 
wearing  apparel  (*) ),  the  value  of  w'hich  not  being  fixed  by  the  marriage  contract, 
nnist  be  so  by  the  authentic  documents  therein  mentioned.  2d.  To  the  entire  sum  of 
£4000.  3d.  To  the  legal  interest  upon  this  sum  during  the  marriage,  provided  the 
wife  has  given  no  discharge  for  it.  This  is  grounded  upon  the  exfiress  clause  in  the 
contract,  which  entitles  the  wife  to  the  receipt  of  the  interest  upon  her  sole  discharge. 
4th.  To  all  the  property  of  which  the  wife  became  possessed,  by  purchase  or  other- 
wise, during  the  marriage,  and  which  has  been  received  or  recovered  by  the  husband  ; 
and  this  according  to  the  inventories  or  other  documents  which  may  particularize 
the  value  of  them.  .3th.  By  the  terms  of  the  Articles  1461  and  1481  of  the  Code 
Civil,  the  widow  is  entitled  to  board  and  lodging,  for  the  period  of  three  months  and 
forty  days,  in  the  house  of  the  husband,  and  to  the  expense  of  her  mourning  accord- 
ing to  the  circumstances  of  the  husband.  To  more  than  this  the  widow  has  no  right. 
To  the  remainder  of  the  fortune  of  the  husband  after  these  deductions,  the  heirs  of 
the  latter  will  be  entitled."  (Signed)         "J.  M.  Delagrange." 

(*)  The  term  "  trousseau  "  includes  wearing  apparel,  household  linen  and  other 
useful  and  ornamental  articles,  which  the  wife  brings  with  her  on  her  marriage. 
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Mauritius  and  to  secure  to  the  Defendant  the  £4000  as  a  debt  upon  her  husband's 
estate  ;  and  that  the  expressions  in  the  settlement  as  to  the  £4000  were  used  for  the 
purpose  of  creating  a  valid  claim,  on  Mrs.  Lang's  behalf,  against  her  husband's  assets, 
iccording  to  the  law  and  custom  of  France  and  the  Mauritius.  But,  for  the  reasons 
'L-fore  mentioned,  the  laws  or  customs  of  France  or  the  Mauritius  have  nothing  to  do 
with  the  question  ;  the  settlement  must  be  interpreted  according  to  the  law  of  England 
and  eflect  must  be  given  to  it  according  to  that  law  only.  If  Mrs.  Lang  had  filed  a 
bill  against  her  [459]  husband  in  his  lifetime,  to  compel  him  to  invest  the  money,  she 
would  have  been  met  by  the  defence  that  she  had  not  paid  the  money,  and,  therefore, 
had  not  put  it  in  her  husband's  power  to  make  the  investment.  It  is  an  established 
principle  of  this  Court,  that  it  is  the  duty  of  a  party  who  is  attempting  to  enforce  a 
contract  to  shew  that  he  has  performed  his  part  of  it.  We  contend,  therefore,  that 
as  the  £4000  was  never  brought  into  settlement  by  Mrs.  Lang  or  by  anyone  on  her 
behalf,  she  is  not  entitled  to  retain  that  sum  out  of  her  husband's  assets.  We  admit, 
however,  that  if  she  is  not  entitled  to  the  £4000  she  will  be  entitled  to  her  distributive 
share  of  her  husband's  estate.  Gambler  v.  Gambier  (ante,  vol.  7,  p.  263),  Leman  v 
niiitleij  (4  Russ.  423). 

Supposing,  however,  that  Mrs.  Lang  is  entitled  to  the  £4000,  she  is  excluded 
from  taking  anything  more  out  of  her  husband's  estate.  The  settlement  provides 
that  there  shall  be  no  community  of  property  between  the  parties,  and  that  an 
inventory  shall  be  made  of  all  articles  liable  to  be  consumed  which  shall  devolve  to 
the  wife  during  the  marriage.  It  then  directs  that  the  £4000  shall  be  invested,  and 
that  the  wife  shall  receive  the  income  of  it  to  provide  for  her  support  and  personal 
wants.  Then,  if  she  dies  in  her  husband's  lifetime  without  leaving  issue  of  the 
marriage,  she  makes  a  donation  of  the  money  to  him.  The  husband  is  allowed  the 
whole  of  his  life  to  make  the  investment ;  and,  if  it  should  not  have  been  made  at  his 
death,  then  the  wife  is  to  be  at  liberty  to  take  the  £4000  out  of  his  most  available 
assets.  This  provision  has  reference  to  what  the  wife  was  to  receive  at  her  husband's 
death  ;  and,  taking  the  whole  of  the  contract  together,  if  she  is  entitled  to  [460]  the 
£4000,  she  is  e.vcludcd  from  taking  anything  more  out  of  her  husband's  estate.  At 
any  rate,  she  is  not  entitled  both  to  the  £4000  and  to  her  distributive  share ;  but, 
according  to  the  cases  that  have  been  decided  in  this  Court,  the  husband  must  be 
taken  to  have  satisfied  the  £4000  by  suffering  a  moiety  of  his  residue  to  devolve 
upon  his  wife.  In  Blandy  v.  U'ulmore  (1  P.  ^\.  324)  the  Lord  Chancellor  says:  "I 
will  take  this  covenant  not  to  be  broken  ;  for  the  agreement  is  to  leave  the  widow 
£620.  Now  the  intestate,  in  this  case,  has  left  his  widow  £620  and  upwards,  which 
she,  as  administratrix-,  may  take  presently  upon  her  husband's  death.  Wherefore  let 
her  take  it ;  but  then  it  shall  be  accounted  as  in  satisfaction  of,  and  to  include  in  it, 
her  demand  by  virtue  of  the  covenant.  So  that  she  shall  not  come  in  hrst  as  a 
creditor  for  the  £620,  and  then  for  the  moiety  of  the  surplus."  In  Lee  v.  Cox  & 
D'Arawla  (3  Atk.  419)  Lord  Hardwicke,  C,  says  :  "  I  am  of  opinion,  upon  the  strength 
of  the  authorities  which  have  been  cited,  that  the  Defendant,  Martha  Cox,  is  not 
entitled  to  the  £1000  and  the  distributive  share,  likewise,  of  C.  H.  Lee's  personal 
estate.  I  am  of  this  opinion,  too,  from  the  reasoning  of  the  thing.  It  is  natural  to 
think  this  was  only  to  secure  a  provision  to  the  wife,  without  any  intention  of  the 
husband  to  leave  it  as  a  debt.  I  go  likewise  upon  the  foundation  of  the  Court's 
leaning  against  double  provisions  and  double  satisfactions  ;  in  such  a  case  they  consider 
the  intention  of  the  parties ;  for,  where  it  is  left  to  arise  out  of  his  estate  after  his 
death,  and  meant  only  to  secin-e  a  provision  for  the  wife,  the  Court  will  regard  it  in 
no  other  light."  The  next  ca.se  i.--  Guii/ushore  v.  Chalk  (10  Ves.  1 ;  see  p.  13).  There 
Lord  Eldon  says  that  Blundy  v.  [461]  fruiinvre,  Lee  v.  Cac  d;  D'Aranda,  and  the  other 
cases  which  his  Lordship  refers  to,  are  distinct  authorities  that,  where  a  husband 
covenants  to  leave  or  pay  at  his  death  a  sum  of  money  to  a  person,  who,  independent 
of  that  engagement,  by  the  relation  between  them  and  the  provision  of  the  law 
attaching  upon  it,  will  take  a  provision,  the  covenant  is  to  be  construed  according  to 
that ;  and  his  Lordship  held  that  the  intestate's  widow  was  not  entitled  to  what  her 
husband  had,  by  their  settlement,  covenanted  should  be  paid  to  hereby  his  heirs,  &c., 
within  six  months  after  his  death,  and  also  to  her  distributive  share  of  his  personal 
estate.     In  GoUsnwl  v.   Goldsmid  (1  Swans.  211;  see  217  and  220)  Sir  T.  Plumer, 
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.■  i,„=  Kopn  at  rest  more  than  a  century  ;  and  that  the  rule 
M.R.,  says  that  the  question  ^^  ,^^^.^"  f  X;VkU)^v,  in  the  case  of  absolute  intestacy, 
clearly  is  that  the  d'^tributive  shaie  o      he  wid         ^^^  ^^^^^^^^^  ^^^  undertaken  that 

is  considered  as  performance  °f^^<=°frh  provided  that  her  share  is  equal  to  that 
she  should  receive  a  fi^f.^^rb^Si^t^iifve  share  to  which  Mrs.  Lang  is  entitled  is  to 
sum.    These  cases  shew  that  tb;  7;V^^"'^     j,,  ^he  settlement ;  and,  consequently, 

be  taken  by  her  n,  Ff-~  °,^,,fro\rh-  distributive  share, 
she  is  not  entitled  to  the  iWUU  ana  a  su  ^j^     settlement  begins  with 

Mr.  Jacob  and  Mr.  ^t.iar     foi   ^^e  Defendant  ^^^^^  ^^^^^  ^.^^^^^  ^^ 

declaring  that  ^beparties  intend  to  nmrryacc^^^^^^         ^^^  ^^  ^^^_^^     ^^^ 

England,  the  benefit  of  which  they  i^eserve  to  everything  else  that  the 

Derendant,  therefore,  IS  entited  to     e      0         ,h^^^^        the  property  of  the  wife 

law  of  England  g'^^^,  .^  J,\Vint  oTa  sum  of  £4000,  which  she  has  delivered  to 
^:t;:i  ~^J  S^LS^^^^^^ST.^  unt™;;  but  .  ^known  to  be  so 

'-  ^rSa;^ltit£"£th^Siis  life  to  do  it  in  ;  but  the  intention  of 

the  part.e    was  that  he  should  invest  the  sum  immediately  after  the  marriage,  and 

Eat^?he  wi  e   hould  receive  the  income  of  it  for  her  separate  use,  m  effect  during 

She  coverUire.     The  recital  and  the  acknowledgment  by  the  husband  created  a  debt 

^^^FThf  ViSchancellor.  The  question  is  whether  the  settlement  is  not  to  be 
construed  in  the  same  way  as  if  the  husband  had  covenanted  with  a  trustee  to  pay 
£4000  and  that  it  should  be  invested,  and  the  income  paid  to  the  wife,  for  the  purposes 

""^'The  settlement,  instead  of  providing  that  the  wife  shall  take  the  £4000  in  lieu  of 
her  thirds,  expressly  stipulates  that  she  shall  take  that  sum  and  also  whatever  else 
she  would  be  entitled  to  according  to  the  law  of  England. 

In  Blamh/  v.  Widmore  the  husband  agreed,  in  case  his  wife  should  survive  him,  to 
leave  her  £620.  The  husband  died  intestate  in  the  lifetime  of  his  wife,  and  her 
distributive  share  of  his  personal  estate  exceeded  £620.  There  the  right  of  the  wife 
did  not  and  could  not  arise  [463]  until  the  death  of  the  husband,  and  he  did  leave 
her  more  than  £620,  and,  consequently,  the  agreement  was  literally  performed.  In 
Li'e  V.  Cm  &  D'Amnda,  the  covenant  was  not  to  take  effect  except  ou  the  death  of 
the  husband  in  the  lifetime  of  the  wife ;  and,  in  that  case  also,  there  was  a  literal 
performance  of  the  covenant.  Here  the  wife  had  a  right  to  have  the  £4000  paid 
and  invested  indanler,  and  the  dividends  paid  to  her  during  the  coverture.  We 
submit,  therefore,  that  Mrs.  Lang  is  entitled  to  the  £4000  and  also  to  her  distributive 


share. 


snare. 

Mr.  Richards,  in  reply.  If  Mrs.  Lang  had  applied  to  this  Court  to  compel  her 
hu.sband  to  invest  the  £4000,  the  Court  would  not  have  decreed  him  to  do  so,  as  she 
had  never  given  him  the  means  of  making  the  investment,  and,  consequently,  she 
would  have  been  asking  for  the  performance  of  a  contract  which  she  herself  had  not 
performed  on  her  part.  If,  however,  she  might  have  applied  to  this  Court  in  her 
husband's  lifetime,  she  never  did  apply.  She  was  at  liberty  to  forego  the  paj'ment  of 
the  dividends,  if  she  pleased  to  do  so  ;  and,  as  she  did  not  insist  on  the  investment, 
she  must  be  taken  to  have  forgone  them.  It  is  clear  that  the  husband  had  the  whole 
of  his  life  to  make  the  investment ;  for  the  settlement  provides  that,  in  case  he  did 
not  invest  the  sum,  she  was  to  take  it  out  of  his  assets. 

The  Vice-Ch.\ncellor  [Sir  L.  Shadwell].     This  is  not  a  case  of  much  dithculty. 

It  is  plain,  on  the  face  of  this  instrument,  that  no  such  objection  ever  could  have 
been  made  as  Mr.  Richards  supposes  might  have  been  made,  namely,  that  the  [464] 
wife  had  not  paid  the  £4000.  The  husband  acknowledged  that  he  had  received  the 
consideration,  although  in  fact  he  had  not ;  but  there  was  no  surprise  or  deceit 
practised  upon  him  in  that  respect.  And  we  find  that,  though  he  had  not  received 
it,  he  proceeded  to  make  a  stipulation  as  to  the  investment  of  the  sum,  which,  as  it 
seems  to  me,  never  was  intended  by  the  parties  should  depend  for  its  validity 
the  fact  of  there  having  been  any  previous  actual  payment.     The  husband  conse 


on 
consents, 
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in  the  first  place,  to  be  charged  with  the  sum  of  £4000 ;  and  then  there  is  a  stipula- 
tion (in  terms  applicable  to  the  French  law,  but  certainly  informal  according  to  the 
English  law)  by  means  of  which  we  collect,  upon  the  whole,  that  the  £4000  was  to 
be  invested.  But  the  Courts  of  this  country,  if  they  had  had  to  direct  the  investment, 
would  have  directed  it  to  be  made  according  to  the  English  law ;  that  is,  not  in  the 
French  funds,  but  in  the  three  per  cent,  stock  of  the  kingdom. 

Then  it  is  provided  that  the  wife  shall  have  the  interest  for  her  separate  use 
during  her  life  :  not  in  those  words  certainly,  but  in  French  words  which  no  one 
can  read  without  seeing  that  they  convey  that  meaning  to  the  mind  of  an  English 
lawyer. 

Then  there  is  a  proviso  that  this  fund  shall  go  to  the  children  of  the  marriage,  in 
the  event  of  their  being  any,  or  to  their  issue  if  they  should  die  under  21,  leaving 
issue.  1  mention  that  only,"  because  it  is  apparent  on  the  settlement  that  there  is  a 
provision  made,  not  only  for  the  wife,  but  also  for  the  children  of  the  marriage  in 
a  given  event.  The  event  happened  in  which  it  is  provided  by  the  settlement  that 
the  £4000  should  go  to  the  wife  ;  and  I  think  that  if  the  wife  had  tiled  a  bill  (living 
the  hus-[465]-band)  to  compel  him  to  make  the  investment,  the  Court  would  have 
considered  that  the  husband  had  entered  into  a  contract,  which  was  to  be  fulfilled  in 
his  lifetime,  and  would  have  compelled  him  to  produce  the  £4000,  and  to  make  the 
investment. 

If  that  be  the  right  conclusion,  such  cases  as  BUiuly  v.  JFuimore  and  Lee  v.  Cox, 
d-  D'Aranda  have  no  application  to  the  subject ;  because  those  cases  decide  only  that, 
where  the  husband  has  bound  himself  to  fulfil  some  obligation  by  the  payment  of 
money,  or  by  doing  an  act  equivalent  to  the  payment  of  money  at  the  time  of  his 
death  (whether  it  be  at  the  time  of  his  death,  or  within  six  months  after,  makes  no 
difference),  that  obligation  is  satisfied  if,  by  dying  intestate,  he  allows  the  law  to 
confer  a  benefit  on  the  covenantee  equivalent  to  that  which  he  had  bound  himself  to 
confer.  Those  cases  have  no  reference  to  the  subject,  there  being  in  this  case  an 
obligation  on  the  husband  to  produce  the  sum  in  question  :  and  in  my  view  it  is  the 
same  thing  as  if  there  had  been  a  convenant  with  a  trustee  to  make  a  settlement  of 
that  sum  in  the  manner  provided  for  ;  and  then,  if  the  husband  had  died  intestate, 
the  trustee  would  have  taken  from  his  assets  what  was  sufficient  for  the  purpose,  and 
the  wife  would  have  been  at  liberty  to  take  her  share  of  the  residue  under  the  Statute 
of  Distributions. 

Declare  that  the  widow  is  entitled  to  the  £4000,  with  interest  at  £4  per  cent,  from 
her  husband's  decease,  and  also  to  her  distributive  share  of  his  personal  estate. 


[466]    The  Attorney-General  v.  Cradock.    June  24,  1837. 
Practice.     Plea  and  Pleading. 

A  plea  purported  to  be  the  joint  and  several  plea  of  several  Defendants,  but  was 

sworn  to  bv  some  of  them  only.     The  Court  refused  to  order  it  to  be  taken  off 

the  file. 
A  demurrer  for  multifariousness,  filed  by  one  of  the  Defendants,  was  allowed.     The 

other    Defendants  then  pleaded  the  allowance  of  that  demurrer.     The  plea  was 

overruled. 

S.  Cradock,  one  of  the  Defendants,  had  demurred  to  the  information  for  multi- 
fariousness;  and  the  Vice-Chancellor  allowed  the  demurrer.(l)  Afterwards  a  joint 
and  several  plea  was  filed  on  behalf  of  the  other  persons  named  as  Defendants.  The 
plea  was  sworn  to  by  all  those  persons  except  one,  who  had  died  a  few  days  before 
the  information  was  filed. 

Mr.  Wigram  and  Mr.  Smythe,  for  the  Plaintiff,  now  moved  that  the  plea  might 

(1)  The  Vice-Chancellor's  order  was  reversed  by  the  Lord  Chancellor.  See  3  Myl. 
&  Craig,  85. 
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be  taken  off  the  file,  on  the  grcK.cl  that  -e^of  the  P-ties  by^ho.  it  purported  to 
be  filed  had  -^ -^J,"  ;V.?J(    M  dt     5^^  v.  Eea.H2  V.  &'b.  ^10). 

"^^'^Sl/  KnT'lIt  aSi  &r  BethTfor  the  Defendai'ts,  said  that  the  plea  was  good  as 

'"  "^^XZSZ^^]^  L.  Shadwell].  The  case  of  Done  v.  Bead  is  against 
the  application,  in  support  of  which  it  has  been  cited._ 

I,  Hams  V  James  the  answer  professed  to  be  a  joint  answer  only.  _         _ 

J67]  It  is  singular  that  Cooke  v.  JFestaU,  which  has  been  relied  on  as  precisely  in 
point  should  have  been  decided  on  the  authority  of  two  cases  in  the  Exchequer, 
neither  of  which   is  reported.     Moreover,   that  case  is  inconsistent  with  Dme  v. 

^'"iiope  v.  Farnf  was  decided  by  Sir  Thomas  Plumer,  V.-C,  in  1813,  and  Cooke  v. 
fFestall  was  decided  by  the  same  learned  Judge  in  1816.  Those  two  cases  are 
contrary  the  one  to  the  other :  and  if  I  am  to  choose  between   them,  I  prefer  the 

decision  in  1813.  ,-,.,,  i      ^i       i      ^    i     <.  i 

As  far  as  the  present  objection  is  concerned,  I  will  not  order  the  plea  to  be  taken 

ofl!'  the  file. 

Motion  refused.  i     t,       n     i    i 

Jub/  3,  4.  The  plea  now  came  on  to  be  argued.  It  stated  that  Oradoek, 
having  been  served  with  process,  appeared  and  filed  a  general  demurrer  to  the 
information  :  it  then  stated  the  contents  of  the  demurrer,  that  it  was  argued  and 
allowed,  and  that  the  order  allowing  it  was  drawn  up,  passed  and  entered  and  still 
remained  unreversed  ;  and  that  Cradock  had  thereby  ceased  to  be  a  party  Defendant 
to  the  information. 

Mr.  Knight,  Mr.  Jacob  and  Mr.  Bethell,  in  support  of  the  plea,  said  that  the 
information  "prayed  two  different  sorts  of  relief,  one  against  Cradock,  and  the  other 
against  the  rest  of  the  Defendants  (see  3  Myl.  &  Craig,  89  and  90) :  that  Cradock, 
by  the  allowance  of  his  demurrer,  had  obtained  a  decision  that  the  record  was 
improperly  constituted  ;  and,  therefore,  the  relators  ought  to  have  amended  the 
informa-[468]-tion  bv  strikin"  out  that  portion  of  the  relief  which  affected  him. 
Tarletm  v.  Hornby  (I'Youn.  &"Coll.  333). 

Mr.  Wigram,  Mr.  C  Eichards  and  Mr.  Smythe  appeared  in  support  of  the 
information. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  Is  there  any  precedent  for  such  a  plea 
as  this  1  The  case  of  Tarleton  v.  Hornby  bears  no  resemblance  to  the  present  case. 
There  the  bill  was  filed  against  the  assignees  of  a  bankrupt ;  and  the  case  against  all 
of  them  was  one  and  the  same  ;  and,  consequently,  a  decision  that  there  was  no 
equity  against  one  of  them  was,  in  effect,  a  decision  that  there  was  no  equity  against 
the  others.  But  it  by  no  means  follows  as  a  necessary  consequence  that,  in  every 
case  in  which  a  bill  is  multifarious  as  to  one  of  the  Defendants,  it  is  multifarious  as 
to  the  rest. 

The  effect  of  allowing  the  demurrer  is  that  the  information,  as  against  the 
Defendant  who  filed  the  demurrer,  is  out  of  Court ;  and  this  plea  is  a  plea  virtually 
alleging  that  the  allowance  of  the  demurrer  was  wrong. 

_  My  present  impression  is  that  the  plea  is  bad  ;  but  I  will  not  overrule  it  without 
giving  the  Defendants  an  opportunity  of  searching  for  precedents. 

July  10.  The  plea  was  again  mentioned  on  this  day  :  but  no  precedents  were 
produced  in  .support  of  it. 

[469]  The  Vice-Chancellor  [Sir  L.  Shadwell].  The  opinion  which  I  before 
expressed  remains  the  same. 

What  is  brought  forward  by  this  plea,  which  is  a  plea  to  the  whole  information, 

hs  that  a  certain  Defendant  has  demurred,  and  that  the  demurrer  has  been  allowed. 

^„L    '^''''k"  "'"^  ^''f  ^  P''^^  ^°  ^'^•^  ^^l^°>e  information  is  right,  because  a  certain 

heTpn'll  ^''I'.^P^P'''^  "^^"^^  ^  P^^'^y  ^°  't.     According  to  the  prayer,  relief  may 

ZFclTJ.  ^V?°''  Tu"''  "'  ''^'"^  ^'■=^^1°«1^  h^^  "0  interest  or  concern  :  and  it  L 

concern  rpli!?'  '''  .'^  """'^  °^  *''"  ™^"«''^  '"  ^^^^-^^  Cradock  has  an  interest  or 
concern,  relief  may  not  be  given  as  against  the  trustees. 
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Tarktim  v.  Homhy  was  a  very  different  case.  There  Lord  Lyndhurst,  C.B.,  held 
that,  as  the  demurrer  hail  been  allowed  as  to  the  responsible  assignee,  the  case  had 
been  already  decided ;  and,  therefore,  it  ought  not  to  proceed  as  to  the  other 
assignees. 

Plea  overruled. 


[470]     ScHOLEFiELD  r.  He.\field.     Nov.  15,  1838. 

Consimdion  of  \\  (?.  4  and  1  U'.  4,  c.  47.     Infant  Heir.     Mortgagor  and  Mortgagee. 

In  a  suit  by  an  equitable  mortgagee  against  the  infant  heir  of  the  mortgagor,  the 
estate  was  directed  to  be  sold,  as  being  most  beneficial  to  the  infant ;  and  under 
11  Geo.  4  and  1  W.  4,  c.  47,  the  infant  was  directed  to  convey  the  estate  to  the 
purchaser. 

Under  the  decree  made  on  the  hearing  of  this  cause  (see  ante,  vol.  7,  p.  669)  the 
estate  was  sold,  and  the  mortgagee  who  had  obtained  permission  to  bid  at  the  sale 
became  the  purchaser.  He  then  presented  a  petition  in  the  cause,  praying  that  the 
infant  heir  might  be  ordered  to  convey  the  estate  to  him.  (See  11  G.  4  and  1  W.  4, 
c.  47,  s.  11.) 

Mr.  Knight  Bruce  and  Mr.  Sharpe,  in  support  of  the  petition,  said  that  by  the 
decree  the  estate  was  directed  to  be  sold  forthwith,  notwithstanding  the  infancy  of 
the  heir,  and,  therefore,  it  followed,  as  of  course,  that  the  Court  had  jurisdiction 
under  11  G.  4  and  1  W.  4,  c.  47,  s.  11,  to  direct  the  infant  heir  to  convey  the  estate 
to  the  purchaser. 

Mr.  Jacob,  for  the  heir,  said  that  this  case  was  not  within  the  11  G.  4  and  1  W. 
4,  c.  47,  as  the  suit  was  instituted  by  an  equitable  mortgagee  to  compel  payment  of 
his  own  debt  only,  and  that  the  Act  did  not  apply  except  where  the  object  of  the 
suit  was  to  compel  payment  of  the  debts  due  to  the  general  creditors  of  the  deceased. 
Price  v.  Carrer  (3  Myl.  A:  Craig,  1-57). 

The  Vice-Chancellor  said  that  the  statement  of  what  had  passed  between  the 
Lord  Chancellor  and  himself  (ante,  vol.  7,  p.  670)  was  correct :  that  the  llth  section 
of  the  Act  pronded  for  the  case  of  an  estate  being  decreed  to  be  sold  for  the 
satisfaction  of  any  debt  in  the  singular  number,  as  well  as  of  debts  :  that  in  this  case 
the  estate  had  been  sold  for  the  satisfaction  of  a  debt,  and,  therefore,  the  case  was 
within  the  Act,  and,  consequently,  an  order  must  be  made  according  to  the  prayer  of 
the  petition. 

[471]     WiLLiA.M.s  i'.  Jones.     Dec.  13,  1838. 

11  (;.  4  and  I  jr.  4,  c.  36.     Practice.     Contempt. 

The  Plaintiff  served  the  Defendant,  who  was  in  custody  for  want  of  appearance, 
with  notice  to  enter  her  appearance  within  14  days  ;  and  on  her  not  having  done 
so,  he  moved  that  the  Junior  Six  Clerk  might  be  directed  to  enter  her  appearance 
for  her.  In  the  meantime,  however,  she  had  been  discharged,  because  the  Plaintiff 
had  not  brought  her  to  the  Bar  of  the  Court  within  30  days  from  the  time  of  her 
being  in  custody.  Held  that,  as  the  Defendant  was  no  longer  in  custody,  the  Court 
had  no  authority  to  make  the  order. 

The  Defendant  had  been  taken  on  an  attachment  for  want  of  appearance,  and 
was  afterwards  lodged  in  Lancaster  gaol.  The  Plaintiff,  in  order  to  save  expense, 
did  not  bring  the  Defendant  into  Court  by  habeas  wr/)i(.-.-,  but  whilst  she  was  in  custody 
he  served  her  with  notice  to  enter  her  appearance  under  11  G.  4  and  1  W.  4,  c.  36,  s.  11. 
The  Defendant  not  having  entered  her  appearance  within  the  time  allowed  by  the  Act, 
the  Plaintiff  moved  that  the  Junior  Six  Clerk  might  be  directed  to  enter  an  appear- 
ance   for  her.     Before,  however,  the    motion  was  made,  the  sheriff  had  discharged 
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the  Defendant  out  of  custody  because  the  Plaintiff  had  not  brought  her  to  the  Bar  of 
Se  Court  w"thin  the  time  prescribed  by  the  15th  section  of  the  Act,  rule  5. 

ThTvice  Chancellor  was  of  opinion  that,  as  the  Defendant  was  no  longer  in 
custoiy,  hlhad  no  authority  to  direct  an  appearance  to  be  entered  for  her,  and 
refused  the  motion. 

Mr.  Cooper,  for  the  Plaintiff. 

[472]    The  Attokney-General  t).  PouLDEN.    June  29,  1837 . 

Charity.     Mortmain  Ad. 

A  conveyed  a  piece  of  ground,  by  bargain  and  sale  enrolled,  to  trustees  for  charitable 
purposes ;  but  he  retained  possession  of  the  deed  and  of  the  land  for  more  than  20 
years  afterwards,  and  then  the  trustees  reoonveyed  the  land  to  him.  After  A.  s  death 
his  heir  agreed  to  sell  the  land  to  B.  An  information  was  then  filed  against  the 
heir  and  B.,  claiming  the  land  on  behalf  of  the  charity  ;  but  the  Court  held  that 
the  conveyance  to  the  trustees  was  void ;  as  it  was  to  be  inferred,  from  the  circum- 
stances above  mentioned,  that  there  was  a  secret  trust  for  A. 

By  an  indenture  of  bargain  and  sale,  dated  the  21st  of  March  1800,  Thomas 
Fitzherbert  conveyed  to  George  Daysh,  F.  Booth  and  George  Poore,  in  fee,  a  piece 
of  ground  in  the  parish  of  Portsea  in  Hampshire,  in  trust  to  permit  a  competent  part 
thereof  to  be  used  as  the  site  of  12  almshouses  to  be  built  according  to  the  plan  annexed 
to  the  indenture,  and  to  permit  the  houses  to  be  occupied  by  four  poor  men,  four 
poor  widows  and  four  poor  single  women  of  the  age  of  50  years  or  upwards,  who 
should  have  been  born  in  the  parish  of  Portsea  or  have  been  resident  there  for  10 
years  ne.xt  before  their  admission,  and  to  permit  the  residue  of  the  piece  of  ground 
to  be  allotted  into  gardens  so  that  there  might  be  a  garden  to  each  almshouse ;  and 
to  permit  the  vicar  of  the  parish,  or  his  curate,  and  also  the  officiating  ministers 
of  St.  John's  and  St.  George's  chapels  in  Portsea,  and  the  churchwardens  and  the 
impropriator  of  the  great  tithes  of  the  parish  or  his  lessee,  to  be  governors  and 
managers  of  the  charity,  with  power  to  elect  the  persons  who  should  occupy  the 
almshouses;  and,  until  the  almshouses  should  be  finished,  to  permit  the  piece  of  ground 
to  be  applied  to  such  charitable  purposes  as  the  governors  for  the  time  being  should, 
by  writing  under  their  hands,  direct;  and  Fitzherbert  thereby  declared  that  the 
expense  of  building  the  almshouses  should  not  exceed  £2000,  and  that  the  same 
should  be  defrayed  out  of  such  money  as  he  should  from  time  to  time  advance  for 
that  purpose,  and  also  out  of  such  legacies  or  sums  of  money  as  he  had  given,  and 
from  time  to  time  should  give  to  the  trustees,  and  also  out  of  any  other  money  which 
from  time  to  time  should  be  con-[473]-tributed  or  subscribed  for  that  purpose.  The 
deed  then  contained  rules  and  regulations  for  the  management  and  government  of 
the  charity ;  and  it  was  duly  executed  and  enrolled  in  the  manner  required  by  the 
Mortmain  Act  (9  Geo.  2,  c.  36) ;  but  Fitzherbert  kept  possession  of  it  and  also  of  the 
piece  of  ground. 

By  an  indenture  of  bargain  and  sale,  dated  the  4th  of  June  1821,  and  enrolled  in 
Chancery  on  the  20th  of  the  same  month,  after  reciting  the  former  indenture ;  that 
Poore,  one  of  the  trustees,  was  dead  ;  that  no  fund  was  "ever  provided  for  the  erection 
ot  the  almshouses  ;  that  it  was  Fitzherbert's  intention,  by  his  will  or  a  codicil  thereto, 
to  provide  a  fund  for  that  purpose,  but  which  was  not  to  be  so  applicable  till  after 
tne  decease  of  certain  persons  to  whom  he  intended  to  bequeath  annuities  for  their 
nves  to  be  secured  upon  the  fund ;  that  the  possession  of  the  piece  of  ground  was 
never  delivered  to  the  trustees,  nor  was  it  intended  that  they  should  have  possession 
!Li""ki     ,'r  u'  '^'  ^'■''*'^'°"  °f  ^^lie  almshouses  should  fall  in  and  become 

r^ipnrfM  °'  that  Fitzherbert  had  continued  and  then  was  in  possession  and 
mlK  .  ?  ^  V^'  P'''  °^  S™""^  -■  ^^^^  the  parties  were  advised  that  doubts 
,^f  nnf  v'"  T"  '''''f^u'''  ""^'''  t^^  circumstances  before  stated,  the  former  deed 
nurno^i  nnn/"  TV  fu^^  'u'^  Fitzherbert,  being  desirous  of  carrying  the  benevolent 
purposes  contemplated  by  that  deed  into  effect,  in  a  different  form  and  manner,  but 
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without  providing  for  the  erection  of  almshouses  or  in  anywise  affecting  any  lands  or 
tenements,  Daysh  and  Booth  had,  at  his  request,  agreed  to  reconvey  the  piece  of 
ground  to  him :  it  was  witnessed  that  they  did  bargain  and  sell  the  piece  of  ground 
to  him  in  fee. 

[474]  Fitzherbert,  by  his  will,  dated  the  8th  of  June  1821,  directed  his  executrixes 
and-  e.\ecutors  to  set  apart  or  invest  in  the  names  of  Daysh,  Booth  and  Alexander 
Poulden  £10,000  four  per  cents.,  as  a  fund  to  answer  the  annuities  given  by  his  will : 
and  he  devised  all  his  real  estates  in  the  island  of  Portsea  to  his  sisters,  Mary  Fitz- 
herbert and  Jane  Fitzherbert  in  fee,  and  appointed  them,  and  also  Daysh,  Booth  and 
Alexander  Poulden,  executrixes  and  executors  of  his  will. 

The  testator,  by  a  codicil,  dated  the  11th  of  June  1821,  directed  that  Daysh, 
Booth  and  Poulden  should  stand  possessed  of  the  £10,000  four  per  cents.,  subject  to 
the  annuities  charged  thereon  by  his  will,  in  trust,  to  accumulate  the  dividends  until 
one-half  thereof  should  have  fallen  in  by  the  termination  of  the  annuities,  and  then 
to  apply  such  moiety  of  the  dividends,  and  also  such  further  parts  thereof  as  should 
from  time  to  time  fall  in  by  the  termination  of  the  annuities,  and  the  whole  of  the 
dividends,  when  the  annuities  should  have  determined,  for  the  maintenance  and 
support  of  five  poor  men,  ten  poor  widows  and  five  poor  single  women,  who  should 
be  of  the  age  of  50  years  or  upwards  and  born  in  the  parish  of  Portsea  ;  and  that  the 
vicar  of  the  parish  and  the  officiating  ministers  of  St.  John's  and  St.  George's  chapels 
in  the  town  of  Portsea,  and  the  officiating  minister  of  every  new  church  or  chapel 
which  might  be  thereafter  erected  within  the  parish,  and  the  churchwardens  of 
Portsea,  should  be  the  governors  and  directoi-s  of  the  charity  :  and  the  codicil  con- 
tained various  rules  and  regulations  similar  to  those  contained  in  the  indenture  of 
March  1800. 

The  testator  died  on  the  30th  January  1822,  leaving  his  two  sisters  his  co-heirs ; 
and  after  his  death  his  [475]  executrixes  and  executors  invested  £10,000  four  per 
cents,  in  their  names  according  to  the  directions  of  the  will  and  codicil. 

Jane  Fitzherbert  afterwards  died  intestate  as  to  her  real  estates,  leaving  her 
sister  Mary  her  heir  at  law.  Mary  Fitzherbert  afterwards  died,  having  by  her  will, 
dated  the  29th  May  1831,  devised  her  real  estates  to  William  Tirenian,  Alexander 
Poulden  and  George  Poulden,  in  fee,  in  trust  to  sell  the  same.  Daj-sh  and  Booth 
afterwards  died,  and  Tireman  and  George  Poulden  were  appointed  trustees  of  the 
testator's  will  in  their  place.     Tireman  died  in  December  1833. 

The  information  was  filed  against  Alexander  and  George  Poulden  and  C.  C. 
Askew,  to  whom  the  Pouldens  in  execution  of  the  trusts  of  Mary  Fitzherbert 's  will 
had  agreed  to  sell  the  piece  of  giound  for  £225.  The  ijuestions  raised  by  the  in- 
formation were,  fiist,  whether,  by  means  of  the  reconveyance  of  June  1821,  and  by 
the  trusts  of  the  testator's  will  and  codicil,  the  trusts  of  the  indenture  of  March  1800 
had  been  destroyed,  or  whether  the  reconve\'ance  was  fraudulent  and  void  as  against 
the  charity  :  secondly,  whether  it  was  not  the  testator's  intention  that  the  charity 
should  have  the  piece  of  ground  and  also  the  benefits  conferred  by  the  will  and  codicil, 
or  whether  he  intended  the  latter  to  be  in  lieu  or  satisfaction  of  the  former. 

Mr.  Gurney  appeared  for  the  relators. 

Mr.  Cooper  and  Mr.  Witham,  for  the  Defendants  A.  and  G.  Poulden,  said,  first, 
that  the  deed  of  IfiOO  was  valid  notwithstanding  the  testator  retained  possession 
of  it  and  of  the  piece  of  ground  until  his  death,  and  consequently  the  reconveyance 
of  1821  was  inoperative  :  [476]  that,  after  the  deed  of  1800  was  enrolled,  the  trustees 
might  have  taken  proceedings  for  establishing  the  charity  and  carrying  the  trusts 
of  that  deed  into  effect ;  that  it  provided  that  the  expense  of  erecting  the  almshouses 
should  be  defrayed  out  of  such  money  as  the  founder  should  from  time  to  time 
advance  for  that  purpose,  and  also  out  of  any  other  money  which  from  time  to  time 
should  be  contributed  or  subscribed  for  that  purpose  ;  and,  therefore,  it  was  clear 
that  any  person  might  have  subscribed  the  money  and  then  become  relators  in  an 
information  for  carrying  the  charity  into  effect :  'Doe  v.  Pitcher  (3  M.  &  S.  407) ;  in 
which  case  Lord  Ellenborough  considered  that  the  conduct  of  the  parties  to  the 
deed  was  immaterial,  and  that  all  that  was  required  was  that  there  should  be  a 
power  in  a  Court  of  Justice  to  enforce,  as  against  the  donor,  the  deed  that  he  had 
executed. 
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PIDDING   V.    HOW 

1.  1  u„  fVio  rlflprl  and  bv  the  codicil  were  very 

Secondly,  that  the  J-^-^H £  pefs  n^vh^-e  to\e  the  governors  a/d 

nearly  the  same  as  to  the  °bJ'^cts  tne  p  ^^^  ^^  ^he  charities,  and  that 

directors,  and  the  rules  and  ;;«g"'f  ^"^g^°  j   ed^oth'to  the  land  and  to  the  benefits 

deed  of  1800  and  of  the  land,  [477]  f°J J"°fj^;"^"j  ^^  {^^  it  must  be  inferred  that 

void. 

[477]    PiDDiNG  «■.  How.     June  17,  19,  21,  1837. 
r«    P    fi  T     T    Ch    ^N    S  )  345.     See  The  Leather  Cloth  Company  v.  Tlie   American 

^Si-^vi  'lA  1^65,  11  H.  L.  C  542;  ^]^;^^^.t:ri^^^ 
1865,  36  L.  J.  Ch.  229 ;  Ford  v.  Foster,  1872,  L.  K.  7  Oh.  bi5  ,  iiwo  v.  Viinn,  i»yu, 

15  App.  Cas.  262.] 

Injunction.     Misrepresentation. 

The  Plaintiff  had  made  a  new  sort  of  mixed  tea,  and  sold  it  under  the  name  of 
"Howqua's  Mixture;"  but,  as  he  had  made  false  statements  to  the  public  as  to  the 
teas  of  which  his  mixture  was  composed  and  as  to  the  mode  in  which  they  were 
procured,  the  Court  refused  to  restrain  the  Defendant  from  selling  tea  under  the 
same  name,  until  the  Plaintiff  had  established  his  title  at  law. 

In  1832  the  Plaintiff  began  to  sell  in  London  a  mixed  tea,  composed  of  many 
different  sorts  of  black  tea,  under  the  name  of  Howqua's  Mixture,  in  packages  weigh- 
inf  a  catty  (1)  each,  and  having  Chinese  characters  and  the  figures  of  a  male  and 
female  Chinese  on  three  of  the  sides,  and  a  printed  label  containing  the  words 
"  Howqua's  Mixture  "  and  some  other  particulars  relating  to  the  tea  on  the  fourth 
side.  The  Defendant  having  sold  tea  under  the  same  name  and  in  packages  with 
labels  resembling  those  used  by  the  Plaintiff,  the  Plaintiff  obtained  an  ex  parte 
injunction  to  restrain  him  from  so  doing.  The  Defendant  now  moved  to  dissolve  the 
injunction. 

The  case  made  by  the  Plaintiff  was  that  the  mixture  in  question  was  originally 
made  by  one  of  the  Hong  merchants  at  Canton,  named  Howqua,  for  his  own  private 
use;  that  the  Plaintiff' when  he  was  at  Canton  had  been  intimate  with  Howqua,  and 
had  frequently  drunk  tea  made  from  the  mixture  at  his  house  ;  that,  having  ascertained 
the  particular  kind  of  tea  which  gave  to  the  mixture  its  peculiar  flavour,  he  in  1832 
purchased  from  Howqua  and  brought  to  England  a  large  quantity  of  that  tea  and 
also  of  other  black  teas,  and  made  a  mixture  of  them  similar  to  that  used  by  Howqua, 
and  that  he  had  con-[478]-tinued  to  sell  large  quantities  of  it,  under  the  name  and 
in  the  packages  before  mentioned. 

The  Plaintiff,  in  his  labels  and  advertisements,  intimated  that  the  mixture  was 
made  by  Howqua  in  Canton,  and  was  purchased  from  him  and  imported  into  this 
country  by  the  Plaintiff,  in  the  packages  in  which  it  was  sold  :  that  the  tea  which 
gave  it  its  peculiar  flavour  was  very  rare  and  high  priced  even  in  China,  and  was 
grown  in  only  one  province  of  that  country,  named  Kyiang  Nan ;  and  that  it  could 
not  be  procured  in  England  at  any  price. 

The  affidavits  on  the  Defendant's  behalf  were  made  by  persons  some  of  whom  had 
been  acquainted  with  Howqua.  Tfiey  stated  that  the  m'ixed  tea  sold  by  the  Plaintiff 
as  Howqua's  Mixture  was  neither  made  nor  used  by  Howqua  :  that  it  was  composed 
of  scented  Orange  Pekoe  (which  gave  it  its  peculiar  flavour)  and  of  other  black  teas 

(1)  A  catty  is  a  Chinese  weight  equal  to  1^  lb. 
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of  the  ordinary  kinds :  that  Orange  Pekoe  was  not  considered  in  China  to  be  one  of 
the  best  teas;  and  that  that  sort  of  tea  had  been  imported  into  and  sold  in  Englaiul 
previously  to  1832,  and  had  been  since  generally  imported  and  sold  by  persons 
engaged  in  the  tea  trade  :  that  no  black  tea,  but  only  green  tea,  was  produced  in  the 
province  of  Kyiang  Nan  :  that  the  Plaintifl'did  not  purchase  the  teas  from  which  the 
mixture  was  made  from  Howqua,  or  import  them  from  China,  but  that  he  purchased 
them  in  England,  and  that  the  packages  in  which  the  mixture  was  sold  were  made, 
not  in  China,  but  in  England. 

Mr.  Jacob  and  Mr.  Cankrien,  for  the  Defendant,  said  that  the  Plaintiff  had  no 
exclusive  right  to  use  the  name  of  Howqua,  or,  at  all  events,  none  such  as  a  Court  of 
Equity  would  protect  ;  that  the  mixture  was  neither  [479]  used  nor  made  by  How([ua, 
nor  were  the  teas  of  which  it  was  composed  purchased  of  him  ;  nor,  in  short,  had  the 
Plaintiff  any  connexion  whatever  with  How([ua  ;  that  the  Plaintiff  had  made  use  of 
representations  for  the  purpose  of  deluding  the  public,  and  the  Court  would  not  allow 
any  person  to  have  a  monopoly  of  a  particular  mode  of  effecting  that  object.  -Hogt/ 
V.  Kirbi/  (8  Ves.  2 1 .5). 

Mr.  Knight,  Mr.  Willcock  and  Mr.  Taylor,  for  the  Plaintiff,  said  that,  supposing 
the  mixture  not  to  have  been  made  or  used  by  Howqua  but  to  have  been  invented  by 
the  Plaintiff,  yet  the  Plaintiff,  by  having  sold  it  for  several  years  under  the  name  of 
Howqua's  Mixture,  had  acquired  a  property  in  that  name,  and,  consequently,  was 
entitled  to  the  exclusive  use  of  it. 

Thk  Vice-Ch.\ncellor  [Sir  L.  Shadwellj.  The  view  that  I  have  taken  of  this 
case  is  this.  The  Plaintiff  having  acquireil,  either  by  some  communication  from 
Howqua  or  in  some  other  manner,  the  method  of  compounding  a  mi.xed  tea,  which 
has  been  so  agreeable  to  the  public  as  to  induce  them  to  purchase  it,  began,  some 
years  ago,  to  sell  it  under  the  name  of  Howqua's  Mixture  :  and  the  Defendant,  finding 
that  the  Plaintiff's  mixture  was  in  considerable  demand,  has  recently  begun  to  sell  a 
mixture  of  his  own,  which  I  take  to  be  different  from  the  Plaintiff's,  under  the  same 
designation.  I  apprehend  that,  primd  facie,  the  Defendant  was  not  at  lil)orty  to  do 
that.  There  has  been,  however,  such  a  degree  of  representation,  which  I  take  to  be 
false,  held  out  to  the  public  about  the  mode  of  procuring  and  making  up  the  Plaintiff's 
mixture,  that,  in  my  opinion,  a  Court  of  Equity  ought  not  to  interfere  to  protect  the 
Plaintiff  until  he  has  established  his  title  [480]  at  law.  As  between  the  Plaintiff  and 
the  Defendant,  the  course  pursueil  by  the  Defendant  has  not  been  a  proper  one :  but 
it  is  a  clear  rule,  laid  down  bv  Courts  of  Ecjuity,  not  to  extend  their  protection  to 
persons  whose  case  is  not  founded  in  truth.  And,  as  the  Plaintiff  in  this  case  has 
thought  fit  to  mix  up  that  which  may  be  true  with  that  which  is  false,  in  introducing 
his  tea  to  the  public,  my  opinion  is  that,  unless  he  establish  his  title  at  law,  the  Court 
cannot  interfere  on  his  behalf. 

What,  therefore,  I  intend  to  do  is  to  dissolve  the  injunction,  and  to  give  the 
Plaintiff  liberty  to  bring  such  action  as  he  may  be  advised.  Let  there  be  liberty  to 
both  parties  to  apply  ;  and  reserve  the  consideration  of  costs. 

[480]     Jaquet  v.  Lewis.    July  4,  1837. 

Debtor  and  Creditor.     Bond.     Parish  Officers. 

A  parish  being  indebted  to  A.  for  repairs  done  to  the  church,  the  parishioners  agreed 
at  a  vestry  that  the  parish  officers  should  give  a  bond  for  the  amount ;  that  A. 
should  give  the  parish  12  months'  notice  when  he  required  payment,  and  that  the 
parish  should  be  at  liberty  to  pay  the  debt  by  instalments  :  and,  at  another  vestry 
held  shortly  afterwards,  it  was  resolved  that  the  obligors  should  be  indemnified  by 
the  parishioners  and  out  of  the  rates,  and  the  parish  officers  for  the  time  being  were 
authorized  and  directed  to  pay  the  interest  and  the  principal,  when  required,  out 
of  the  rates.  A.,  who  was  himself  a  parishioner,  and  several  of  the  other 
parishioners,  signed  both  the  agreement  and  resolution ;  and  he  received  the 
interest  on  his  debt  for  several  years,  and  part  of  the  principal  also,  out  of  the 
rates,  and   never  called   on  the  obligors  to  pay  the  interest.     Held,  that,  as  the 


jg2  JAQUET   V.    LEWIS  8  SIM.  481. 

parishioners  had  no  power  to  bind  the  parish  the  obligors  were  not  exempted  from 
their  liaSy  on  the  bond,  notwithstanding  A.  had  signed  both  the  agreement  and 
the  resolution. 

In  1810  a  parish  in  Essex  being  indebted  to  Johnson,  one  of  the  parishioners  for 
repairing  the  church  and  building  a  workhouse  it  was  agreed  at  a  vestry  that  the 
pari  h  officers  should  give  him  a  bond  for  the  [481]  amount ;  that  he  should  give  the 
mrish  1-^  months'  notice  when  he  required  payment,  and  that  the  parish  should  be 
at  liberty  to  pay  the  debt  by  instalments.  This  agreement  was  entered  in  the  vestry 
book,  and  signed  by  the  parishioners  present,  and  also  by  Johnson.  Shortly  after- 
wards another  vestry  was  held,  at  which  it  was  resolved  that  Wright  and  Jaquet,  who 
were  the  parish  officers  who  had  given  the  bond,  should  be  indemnified  by  the 
parishioners  and  out  of  the  rates:  and  the  parish  officers  for  the  time  being  were 
authorized  and  directed  to  pay  the  interest,  and  the  principal  when  demanded,  out  of 
the  rates.  This  resolution  also  was  entered  in  the  vestry  book,  and  signed  by  Johnson 
and  the  other  parishioners  present.  During  Johnson's  lifetime  the  interest  on  the 
bond  was  paid  to  him  out  of  the  parish  rates ;  and,  after  his  death,  the  interest  and 
part  of  the  principal  were  paid  to  his  executrix  out  of  the  same  fund. 

The  executrix  having  brought  an  action  against  Jaquet  for  the  principal  and 
interest  remaining  due  on  the  bond,  the  bill  was  filed  by  Jaquet  against  her,  and  also 
ao-ainst  Wright's  executors  and  the  other  parishioners  who  had  signed  the  agreement 
and  resolution,  alleging  that  Johnson,  by  signing  these  documents,  had  agreed  to 
accept  payment  of  what  was  due  to  him  out  of  the  parish  rates,  and  had  precluded 
himself  from  suing  on  the  bond  ;  and  praying  that  the  bond  might  be  cancelled,  and 
for  an  injunction  to  restrain  the  action  ;  or,  at  all  events,  that  the  parties  who  had 
signed  the  agreement  and  resolution  might  be  decreed  to  contribute  to  the  payment 
of  what  remained  due  to  Johnson's  estate. 

Mr.  Knight  and  Mr.  Rogers,  for  the  Plaintiif,  and  Mr.  G.  Richards,  for  Wright's 
executors. 

[482]  The  debt  for  which  the  bond  was  given  was  contracted,  not  by  Jaquet  and 
Wright,  but  by  the  parish.  Johnson  was  a  party  both  to  the  agreement  and  to  the 
resolution.  By  the  former  he  agreed  to  give  12  months'  notice  to  the  parish  officers 
for  the  time  being,  when  he  should  require  payment  of  what  was  due  to  him  ;  and  he 
also  bound  himself  to  accept  payment  from  the  parish  by  instalments.  It  is  plain, 
therefore,  that  he  gave  credit,  not  to  the  obligors,  but  to  the  parish.  What  right  then 
can  his  executrix  have  to  rely  on  the  credit  of  the  individuals,  whose  credit  the 
testator  himself  never  trusted  to'? 

The  resolution  also  shews  that  Johnson  trusted  the  parish  and  not  the  obligors. 
It  directs  the  parish  officers  for  the  time  being  to  pay  the  interest  and  the  principal, 
when  demanded,  out  of  the  rates,  and  it  directs  also  that  the  parties  who  had  given 
the  bond  should  be  indemnified  out  of  the  rates.  Johnson  was  a  party  to  that 
resolution  by  which  the  parish  came  under  a  liability  to  him,  and  he  contracted  that 
the  parties  who  had  given  the  bond  should  be  indemnified.  How  then  can  his 
executrix  be  entitled  to  sue  those  parties  ;  more  especially  as  they  have  never  been 
called  upon  to  pay  the  interest,  but  both  Johnson  and  his  executrix  have  received  it 
for  25  years,  and  she  has  received  part  of  the  principal  also,  out  of  the  rates  of  the 
parish. 

If,  however,  the  Court  should  think  that  the  executrix  is  entitled  to  sue  on  the 
bond,  the  Plaintiff  has  a  right  to  contribution,  as  against  all  the  parishioners  who 
were  present  at  the  vestries. 

The  Vick-Cil4Ncellor  [Sir  L.  Shadwell].  The  giving  of  the  bond  shews,  imniA 
Jacie  that  it  was  the  intention  of  the  parties  that  the  obligors  should  [483]  be  liable 
on  the  bond;  and  there  is  no  expression,  either  in  the  agreement  or  in  the  resolurion, 
wbich  shews  that  the  bond  was  to  be  considered  as  mere  waste  paper,  or  that  the 
the'debt"'^'''  "      *'^"^''  ^^"^  agreement  and  resolution  undertook  personally  to  pay 

Johnson  left  it  to  the  parishioners  to  make  such  resolurions  as,  it  was  thought, 
would  have  the  effect  of  binding  the  parish;  but  he  never  meant  to  exempt  the 
obligors  from  their  personal  liability  under  the  bond.     He  acceded  to  those  resolutions 

? 
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so  far  only  as  they  would  bind  the  parish  :  and  as  the  parishioners  had  no  power  to 
bind  the  parish,  the  liability  of  the  obligors  remains  unaffected. 

Bill  dismissed  with  costs. 

Sir  William  Home,  Mr.  Wakefield,  Mr.  Lovat,  Mr.  Koe,  Mr.  Blunt  and  Mr.  Craig 
appeared  for  all  the  Defendants  except  Wright's  executors ;  but  the  Court  decided 
without  hearing  them. 


[483]    Pettley  r.  The  Eastern  Counties  Railw.w  Company.    Jan.  15,  1839. 

Waste.     Injundion.     Practice. 

An  injunction  to  restrain  the  pulling  down  of  houses  granted  on  an  ex  parte  motion, 
although  the  Defendants  had  appeared. 

The  Plaintiff  was  the  owner  of  certain  houses  in  Spitalfields,  and  had  agreed  to 
sell  them  to  the  Defendants,  at  a  price  to  be  fixed  by  arbitrators.  Before  the  award 
was  made  the  Defendants  began  to  pull  down  the  houses :  upon  which  the  bill  was 
filed  praying  for  an  injunction  to  restrain  them  from  so  doing.  The  De-[484]-fendants 
entered  their  appearance  on  the  day  on  which  the  bill  was  filed ;  and  on  the  same 
day,  but  after  the  Defendants  had  appeared, 

Mr.  Wigram  and  Mr.  Parry,  for  the  Plaintitf,  moved,  e.r  parte,  for  the  injunction. 
They  cited  AlUr  v.  Jones  (15  Ves.  605),  Harrison  v.  Cockerill  (3  Mer.  1). 

Motion  granted. 

[485]    Ball  r.  Harris.    July  4,  1837. 

[S.  C.  aflarmed,  4  My.  &  Cr.  264 ;  41  E.  R  103  (with  note).] 

Charge  of  Debts.     Trustee. 

Testator  devised  his  estates,  subject  to  debts,  to  a  trustee  in  trust  tor  several  persons 
in  succession,  and  appointed  the  trustee  and  his  widow  his  executor  and  executrix. 
Held,  that  the  trustee  had  powe*  to  mortgage  the  estates  to  secure  money  which 
he  had  borrowed  for  the  purposes  of  the  will. 

The  trustee,  under  a  power  of  sale  in  the  will,  sold  part  of  the  estates,  and  invested 
the  proceeds  in  the  purchase  of  another  estate,  which  was  conveyed  to  him,  to  the 
uses,  upon  and  for  the  trusts,  &c.,  of  the  will.  Held,  that  the  purchased  estate 
must  be  taken,  for  all  intents  and  purposes,  as  if  it  had  been  devised  by  the  will, 
and,  consequently,  that  the  trustee  had  the  same  power  to  mortgage  it  as  he  had 
to  mortgage  the  devised  estates. 

The  will  of  Richard  Perrey  was  dated  the  14th  of  July  1826,  and  was  partly  as 
follows: — "First,  I  direct  all  my  just  debts,  funeral  and  testamentary  expenses  and 
the  charges  of  the  probate  of  this  my  will  to  be  paid.  I  give  to  my  daughter  Ann 
Shewell,  wife  of  Nathan  Shewell,  a  legacy  of  £50  for  her  own  use  absolutely.  I  give 
to  my  executors  hereinafter  named  a  legacy  of  £30,  upon  trust  to  be  paid  and  applied 
by  them,  for  the  benefit  of  my  son,  William  Wareing  Perrey,  in  such  manner  as  they, 
in  their  discretion,  shall  think  proper.  I  give  unto  my  said  son,  William  Wareing 
Perrey,  one  annuity  of  £50,  during  his  natural  life.  [486]  I  give  and  devise  unto 
my  said  daughter,  Ann  Shewell,  my  messuage  or  dwelling-house  and  garden,  with  the 
•appurtenances,  situate  at  Holt  Hill,  during  her  natural  life  :  and  I  declare  and  direct 
that  the  same  shall  be  held  and  enjoyed  by  my  said  daughter,  Ann  Shewell,  for  her 
sole  and  separate  use,  and  that  the  same  shall  not  be  subject  or  liable  to  the  debts, 
control,  engagements  or  disposition  of  her  present  or  any  future  husband.  As  to  my 
said  house  and  garden  at  Holt  Hill  aforesaid,  and,  from  and  immediately  after  my 
decease,  as  to  all  the  rest,  residue  and  remainder  of  my  estate  and  my  effects  whatso- 
ever and  wheresoever,  both  real  and  personal,  I  give,  devise  and  bequeath  the  same 
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■„.  T     iV,        „„,i  WilHam  Harris,  their  heirs,  executors,  &c.,  to 

„„to  my  friends  Thomas  Leaho^  and  A^  I'--  J^^^^'  ^eathom  ai'id  William  Harris, 
hold  the  same  unto  and  to  the  "«f  °  ^/^  f  ^  ^^  and  shall  permit  my  wife,  Mary 
their  heirs,  executors,  .Vc    upon  ^  "«t  ^hat  they  do  a  P    ^^^  ^_^^y  ^^^^^  y^ 

Perrey,  and  her  assigns  ^°  ^old  and  en py  th    sa^e^  ^^.^^  ^^^>  ^^^  ^^.^  ^.^^ 

nevertheless  to  the  payment  of  ^^e  saK  -uin  uty  oi  y  ^^^^  ^^^ 

and  from  and—  .a  d^^  ,„d  .^hall  pern/t  my 

r^l  M  i^JshewellThoZLn  vvido;,  and  her  assigns  to  hold  and  enjoy  the 
daughter  Mary  She  we  11  ^^°"  P^™';^'™  g,  ^eless  to  the  payment  of  the  said  annuity 
TmV  saS'so^    d      om'^^l  i^^^^^  after  the  dLLeof  my  said  daughter 

Mar/ Shew  n  Thompson,  upon  trust  that  they,  the  said  Thomas  Leathom  and 
SnrHlrris,  their  heirs,  &e.,  do  and  shall  stand  seised  and  possessed  thereof  in 
tut  for  my  granddaughter  Elizabeth  Ann  Shewell  Perrey  Thompson,  her  he.rs, 
exec. tors,  admmistrators'and  assigns  absolutely  for  ever,  but  subject  nevertheless  to 
the  myraent  of  the  said  annuity  "[487]  to  my  said  son,  and  to  become  vested  m  her 
on  her  attaining  the  age  of  21  years,  and  to  be  coivveyed  assigned  or  transferred 
accordingly  afte"  the  decease  of  my  said  daughter,  Mary  Shewe  Thompson ;  and 
upon  further  trust  that  they,  the  said  Thomas  Leathom  and  \\  illiam  Harris,  their 
heirs  &c.,  do  and  shall,  after  the  decease  of  my  said  wife  and  my  said  daughter, 
Mary  Shewell  Thompson,  pay  and  apply  the  whole  or  a  competent  part  of  the  rents, 
interests,  dividends  and  annual  produce  of  the  residue  of  my  estate  and  eflfects,  for 
the  maintenance  and  education  of  my  said  granddaughter,  until  she  shall  attain  the 
acre  of  21  years ;  but  if  my  said  granddaughter  shall  happen  to  die  before  she  shall 
attain  the  age  of  21  years,  and  my  said  wife  and  my  said  daughter,  Mary  Shewell 
Thompson,  shall  be  then  dead,  then  upon  trust  that  they,  the  said  Thomas  Leathom 
and  William  Harris,  their  heirs,  &c.,  do  and  shall  sell  and  absolutely  dispose  of  such 
parts  of  the  said  residue  of  my  estate  and  effects  as  are  or  shall  be  in  their  nature 
saleable  and  as  shall  not  have  been  sold  under  the  power  hereinafter  given  for  that 
purpose,  and  do  and  shall  collect  and  get  in  the  other  parts  of  the  residue  of  my 
estate  and  effects,  and  do  and  shall  lay  out  and  invest  in  their  names,  in  or  upon  any 
of  the  Pariiamentary  stocks  or  public  funds  of  Great  Britain,  or  at  interest  upon. 
Government  or  real  securities  in  England,  so  much  of  the  money  to  arise  from  such 
sale  and  collection,  the  dividends  and  interest  whereof  will  amount  to  the  clear  yearly 
sum  of  X50,  and  do  and  shall,  by,  with  and  out  of  the  said  dividends  or  interest, 
pay,  unto  my  said  son,  the  said  annuity  of  £50  hereinbefore  devised  to  him :  and 
upon  trust  that  they,  the  said  Thomas  Leathom  and  William  Harris,  their  heirs,  &c., 
do  and  shall  pay,  distribute  and  divide  the  monies  to  arise  by  or  from  such  sale  and 
collection,  subject  never-[488]-theless  to  the  payment  of  the  said  annuity  to  my  said 
son  as  aforesaid,  unto,  between,  or  amongst  the  person  or  persons  who  shall  be  my 
next  of  kin,  according  to  the  Statute  of  Distributions  of  Intestates'  Effects.  And  I  do 
hereby  declare  and  direct  that  the  provision  hereby  made  for  my  said  daughter,  Mary 
Shewell  Thompson,  and  my  said  granddaughter,  shall  he  for  their  own  respective  sole, 
and  separate  use  and  benefit,  anci  that  the  same  shall  not  be  subject  or  liable  to  the 
debts,  control,  engagements  or  disposition  of  any  husband  or  husbands  with  whom 
they  may  respectively  marry.  And  I  do  hereby  authorize  and  empower  my  said 
trustees,  at  any  time  or  times  during  the  continuance  of  the  trusts  hereby  reposed  ia 
them,  with  the  consent  of  my  said  wife  and  my  said  daughter,  Mary  Shewell  Thompson, 
during  their  joint  lives,  and  of  the  survivor  of  them  during  her  life,  and,  after  the 
decease  of  the  survivor  of  them,  then  at  their  or  his  discretion,  to  make  sale  of, 
dispose  and  convey  all  or  any  of  the  messuages,  lands,  tenements  and  hereditaments. 
hereby  devised,  and  the  fee-simple  and  inheritance  thereof,  to  any  person  or  persons, 
either  together  or  in  parcels,  and  by  public  sale  or  private  contract,  and  for  such  price 
or  prices  as  to  my  said  wife  or  my  said  daughter,  Mary  Shewell  Thompson,  or  the 
survivor  of  them,  shall  seem  reasonable :  and  also,  with  the  consent  of  my  said  wife 
and  my  said  daughter,  Mary  Shewell  Thompson,  or  the  survivor  of  them  as  aforesaid, 
and,  alter  the  decease  of  the  survivor  of  them,  then  at  their  or  his  discrerion,  to  lay 
out  and  invest  all  or  any  part  of  the  monies  which  shall  arise  and  be  received  under 
the  trusts  of  this  my  will  in  the  purchase  of  any  other  messuages,  lands,  tenements, 
or  hereditaments,  being  fee-simple,  to  be  situate  in  England  or  Wales,  and  again. 
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with  the  like  consent  or  at  the  discretion  of  my  said  trustees  as  aforesaid,  to  sell, 
i!is-[489]  pose  of  and  convey  such  last-mentioned  messuages,  lands,  tenements  and 
hereditaments  in  manner  aforesaid  :  and  I  do  hereby  further  declare  and  direct  that 
all  the  said  messuages,  lands,  tenements  and  hereditaments  purchased  as  aforesaid, 
.nd  the  purchase-monies  of  all  the  said  messuages,  lands,  tenements  and  hereditaments 
'Id  by  my  said  trustees  as  aforesaid,  shall  be,  remain,  continue  and  enure  to  the 
■  irae  uses  and  intents  and  purposes,  or  such  of  them  as  are  then  subsisting  and 
capable  of  taking  effect,  and  as  near  as  the  nature  of  the  estates  will  admit  of,  as 
my  messuages,  lands,  tenements,  and  hereditaments  hereby  de\'ised,  before  the  sales 
thereof,  and  the  said  trust  monies,  before  they  were  invested  in  the  purchase  of  the 
said  messuages,  lands,  tenements  and  hereditaments,  were  severally  subject  and  liable 
to :  provided  also  that  it  shall  and  may  be  lawful  for  my  said  trustees,  with  the 
consent  of  my  said  wife  and  my  said  daughter,  Mary  8hewell  Thompson,  or  the 
8ur\-ivor  of  them  as  aforesaid,  to  lay  out  and  invest  all  or  any  of  the  trust  monies, 
in  their  or  his  names  or  name  in  or  upon  any  of  the  Parliamentary  stocks  or  public 
funds  of  Great  Britain,  or  upon  Government  or  real  securities,  and  do  and  shall  stand 
possessed  thereof,  and  of  the  interest,  dividends  and  annual  produce  thereof,  upon 
the  trusts  hereinbefore  declared  concerning  the  residue  of  my  estate  and  effects,  or 
such  of  them  as  are  then  subsisting  and  capable  of  taking  effect.''  The  testator  then 
declared  that  the  receipts  of  his  trustees  should  be  sufficient  discharges  to  the 
purchasers  of  the  premises  thereby  made  saleable ;  and  he  directed  his  trustees  to 
apply  so  much  of  the  rents  and  profits  of  his  messuages  and  tenements  as  they  should 
think  necessary,  in  keeping  the  same  in  repair  and  insured  from  fire,  and  he  appointed 
his  trustees  and  his  wife,  5lary  Perrey,  executors  and  executrix  of  his  will. 

[490]  The  testator  died  in  January  1828  ;  and  Harris  and  Mary  Perrey  proved  his 
will.  In  February  1828  Leathom  disclaimed  the  trusts  of  the  will.  In  the  same 
year  Harris,  with  the  consent  of  Mary  Perrey  and  Mary  Shewell  Thompson, 
agreed  with  J.  Hughes  for  the  purchase  of  certain  houses  and  pieces  of  land, 
situate  in  Toxteth  Park  near  Liverpool,  for  the  sum  of  £1050,  which  was  part  of 
the  testator's  estate  or  of  the  proceeds  thereof ;  and  Harris  thereupon  entered  into 
and  had  been  ever  since  in  possession  of  the  purchased  premises ;  and  by  indentures 
of  lease  and  release,  dated  the  24th  and  25th  of  April  1829  (to  which  Mary  Perrey  and 
Mary  S.  Thompson  were  parties)  Hughes  conveyed  the  purchased  premises  to  Harris 
and  his  heirs,  to  the  several  uses,  upon  the  trusts,  and  for  the  several  ends,  intents  and 
purposes,  and  subject  to  the  powers,  provisoes,  limitations  and  declarations  contiiined 
in  the  testator's  will,  or  so  many  of  them  as  were  then  subsisting  and  capable  of 
taking  effect.     Afterwards  Mary  S.  Thompson  married  Thomas  Warrington. 

In  February  18.31  Harris,  with  the  privity  and  consent  of  Mrs.  Perrey  and  Mrs. 
Warrington,  borrowed  £400  of  the  Plaintiff  /or  the  jnirjioses  of  the  teMator'^will,  and,  to 
secure  the  repayment  of  that  sum  with  interest,  deposited  with  the  Plaintiff  the  title- 
deeds  of  the  purchased  premises,  and  delivered  to  the  Plaintiff  a  memorandum  signed 
by  himself  and  by  Mrs.  Perrey  and  Mrs.  Warrington,  similar  in  its  contents  to  the 
memorandum  after  mentioned.  In  July  1831  Harris  borrowed  of  the  Plaintiff  upon 
the  security  of  the  deeils  the  further  sum  of  £200  for  the  purposes  of  the  will,  and 
delivered  to  the  Defendant  a  memorandum  in  the  following  words :  "  I,  the  under- 
signed William  Harris,  sole  acting  devisee  in  trust  of  the  last  will  and  testament  [491] 
of  Richard  Perrey  deceased,  do  hereby  acknowledge  to  have  deposited  the  accompany- 
ing deeds  relating  to  houses  and  land  in  Uexter  Street,  Toxteth  Park,  with  Mr.  Ball, 
as  security  for  the  repayment  to  him  of  the  sum  of  £600  and  interest  after  the  rate 
of  £5  per  cent,  per  annum,  now  lent  and  advanced  to  me  and  Mrs.  Mary  Perrey,  as 
executor  and  executrix  of  the  said  Kichard  Perrey  deceased,  for  the  purpose  of 
effecting  the  trusts  of  his  said  will.  And  we  the  undersigned  Mary  Perrey  and  Mary 
Shewell  Warrington  do  hereby  testify  our  consent  to  such  deposit  being  made  of  the 
said  deeds,  and  do  declare  that  no  power  of  the  sale  shall  be  exercised  over  the  houses 
and  land  thereby  conveyed,  except  subject  to  the  repayment  to  the  said  James  Ball 
of  the  said  sum  of  £600  and  interest  as  aforesaid.  Dated  this  21st  day  of  July  1831." 
When  this  memorandum  was  delivered  to  the  Plaintiff  it  was  signed  by  Harris  only ; 
but  on  the  same  day  the  Plaintiff  procured  it  to  be  signed  by  Mrs.  Perrey  and  Mrs. 
Warrington. 
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Afterwards  Mrs  Perreydied^ndH^^^^^^  ^TMrr'^^Hngton,   Elizabeth  Ann 
The  bill  -•'^^  fil-^d  aga  "St  ^^'^^^%^^^,^^>,d.nghlev\  her  first  husband, 
ShewellPerrey  Thompson  wl^ovas^Mrs^W^  |       ^^  ^^^^^  ^^■ 

^.  t:^o^^^^^^^^^  Mr^:  Sheweft  Mrs.  Warrington  and 
W  ham  W  Perrev  were  the  testator's  next  of  kin,  and,  as  such  as  well  as  m  respect 
of  theT  legacies  a.Kl  other  interests  under  the  will  they  claimed  some  interest  m  the 
01  tneir  legaoies  ^i  nravin"  that  the  Defendants  might  be  decreed  to 

rvtTtrPM^fh^  interest  on  [4I2]  the  aforesaid 

LJuriV  together  fvith  his  costs  of  the  suit ;  and,  in  default  thereo  ,  that  Harris  and 
all  othJ  proper  parties  might  be  decreed  to  convey  the  purchased  premises  to  the 
PlaSutf  in  fee,  and  that  the  Defendants  might  be  foreclosed  from  all  right  and  equity 
of  redemption  therein  ;  or,  otherwise,  that  the  premises  might  be  sold  and  all  proper 
parties  be  decreed  to  join  in  the  conveyance  thereof;  and  that  out  of  the  monies 
arisin-  therefrom  the  amount  of  the  principal,  interest  and  costs  might  be  paid  :  and 
that  a" receiver  of  the  rents  might  be  appointed  in  the  meantime. 

Mr  and  Mrs.  Shewell  and  W.  W.  Perrey  insisted,  by  their  answer,  that  Harris  had 
no  power  under  the  will,  either  with  or  without  the  consent  of  Mrs.  Perrey  and  Mrs. 
Warrington  to  make  the  deposit  mentioned  in  the  bill,  and  that  the  Plaintiff  ought 
to  be  considered  as  holding  the  deeds  as  a  trustee  for  the  persons  interested  in  the 
testator's  estates,  and  ought  to  be  compelled  to  deliver  them  up  for  the  benefit  of 

those  persons.  .      r    i.     j     j  j 

The  question  was  whether  the  security  made  by  the  deposit  of  the  deeds  was  good 
as  against  any  of  the  parties  beneficially  interested  under  the  will,  except  Mrs.  Perrey 
and  Mrs.  Warrington. 

Mr.  Knight  and  Mr.  Walker,  for  the  Plaintiff.  The  bill  is  filed  in  order  to  obtain 
the  benefit  of  the  security  given  to  the  Plaintiff;  and  the  question  is  as  to  the  e.xtent 
of  that  security.  That  it  would  prevail  against  the  life-estate  of  Mrs.  Warrington 
there  can  be  no  doubt :  for  the  testator  gave  the  residue  of  his  real  and  personal  estate 
in  trust  for  Mrs.  Warrington  for  her  life,  for  her  separate  use,  and  she  was  privy  and 
consenting  to  the  transaction  and  signed  the  memorandum.  The  only  question, 
therefore,  is  whether  the  secu-[493]-rity  is  binding  on  the  inheritance  or  corpus  of  the 
property  to  which  the  deeds  relate  1 

The  first  passage  in  the  will  clearly  creates  a  charge  of  the  testator's  debts  on  his 
real  estates.  If  then  the  property  to  which  the  deeds  relate  had  been  part  of  the 
testator's  original  estates,  there  can  be  no  doubt  that  Harris,  in  respect  of  that  charge, 
would  have  had  a  right  to  mortgage  that  property  for  payment  of  the  testator's  debts. 
The  property,  in  fact,  was  not  part  of  the  testator's  original  estates  ;  but  it  was 
purchased  with  part  of  the  produce  of  those  estates ;  and,  as  those  estates  were  subject 
to  the  charge  of  debts,  the  property  purchased  with  their  proceeds  must  become 
subject  to  the  same  charge.  The  property,  too,  was  conveyed  to  Harris  upon  the 
trusts  and  for  the  purposes  of  the  will ;  and  one  of  those  trusts  and  purposes  was  the 
payment  of  the  testator's  debts.  The  memorandum  also  states  expressly  that  the  £G00 
was  lent  to  Harris  and  Mrs.  Perrey,  as  the  executor  and  executrix  of  the  testator,  for 
the  purpose  of  effecting  the  trusts  of  his  will.  [The  Vice-Chancellor.  Is  there  any 
evidence  that  at  the  time  of  the  transaction  in  1829  there  were  no  debts  remaining 
unpaid  ]]  There  is  no  such  evidence,  nor  is  there  any  evidence  that  at  the  time  when 
the  deposit  was  made  there  were  no  such  debts :  and  if  there  had  been  any  such 
evidence,  it  would  not  have  been  sufficient  to  deprive  the  Plaintiff  of  the  benefit  of  his 
security ;  for,  as  the  will  contains  a  general  charge  of  debts,  it  must  have  beeu  also 
shewn  that  the  Plaintiff,  when  he  lent  his  money,  knew  that  no  debts  remained  unpaid. 
By  that  general  charge  he  was  exempted  from  the  necessity  of  ascertaining  that  there 
were  debts  remaining  unpaid.     Shaw  v.  Boner  (1  Keen,  .5.59). 

[494]  The  power  of  sale  contained  in  the  will  authorizes  the  trustees  to  sell  from 
time  to  time.  That  power  was  intended  to  be  ancillary  to  the  purposes  of  the  will  : 
and  a  power  to  sell  includes  a  power  to  mortgage. 

Mr.  K.  Parker  appeared  for  the  Defendant  Harris. 
,„.,i^''-  Jf  "b  and  Mr.   Spurrier,   for  the  Defendants   Mr.   and  Mrs.   Shewell  and 
\\  ilham  Wareing  Perrey.     The  Plaintiff  Ball  may  have  a  claim  to  the  estate  to  which 
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the  deeds  relate  as  against  Mrs.  Warrington  ;  but  the  question  is  whether  he  has  any 
claim  to  the  corjui/  of  the  estate,  that  is,  whether  he  has  any  claim  as  against  the  heir 
and  next  of  kin  of  the  testator. 

It  has  been  said  that  the  will  contains  a  general  charge  of  debts :  it  is  uncertain, 
however,  whether  the  Court  would  now  hold  that  the  introductor_v  words  in  this  will 
ilo  charge  the  real  estates.  But  admitting,  for  the  sake  of  the  argument,  that  the 
words  relied  on  do  create  a  charge  of  debts,  yet  they  do  not  confer  on  Harris  a  power 
to  sell  the  estates :  for,  if  an  estate  is  devised  to  a  trustee  in  trust  for  A.,  B.  and  C, 
subject  to  a  charge  of  debts,  the  rule  is  that  the  charge  does  not  give  the  trustee 
power  to  sell  the  estate,  but  only  gives  him  a  power  to  give  receipts  for  the  purchase- 
money  which  will  be  good  as  against  the  creditors.  The  charge  exempts  the  purchaser 
from  liability  to  the  creditors,  but  it  does  not  confer  a  right  to  sell  the  estate  as 
against  the  cestui  que  trusts.  It  is  true  that  Harris  had  a  power  of  sale,  but  that  power 
did  not  arise  until  the  claims  of  all  the  creditors  were  satisfied.  The  power  of  sale 
was  given,  not  for  payment  of  debts,  but  to  enable  the  trustee,  with  the  consent  of  the 
parties  interested,  to  change  the  investment  of  the  testator's  [495]  property.  The 
Plaintiff  had  information  that  Harris  had  had  in  his  hands  funds  for  the  purchase  of 
estates  for  the  trust  :  and,  consequently,  that  all  the  creditors  were  satisfied,  ^\'hen 
we  look  at  the  conveyance  to  Harris  ( 1 )  we  see  that  the  charge  is  not  transferred  to 
the  new  estate ;  but  the  purchase  is  made  for  the  uses  and  trusts  of  the  will,  that  is, 
the  uses  and  tru.^ts  expressly  declared  by  the  will,  or,  in  other  words,  the  uses  and 
trusts  to  which  the  residue  is  subjected.  The  word  "  residue  '  means  that  portion  of 
the  estate  which  remains  after  payment  of  debts  and  legacies ;  and  the  trusts  of  the 
residue  attach  on  a  fund  which  is  free  both  from  debts  and  legacies. 

The  questions  as  to  the  sale  of  the  original  estates,  and  as  to  the  sale  of  an  after- 
purchased  estate,  are  totally  different.  A  creditor  would  not  have  followed  the  after- 
purchased  estate,  except  under  very  special  circumstances,  that  is,  unless  he  had  shewn 
that  there  were  no  other  assets  that  could  be  made  available  to  the  satisfaction  of  his 
demand.  The  Plaintiff  had  notice  [496]  that  there  had  been  sutticient  assets  in  the 
hands  of  Harris  to  enable  him  to  buy  more  land  ;  at  the  least,  therefore,  he  was  bound 
to  inquire  whether  the  money  which  he  lent  was  wanted  to  pay  the  testator's  debts  ; 
and  unless  it  turns  out,  on  inquiry,  that  some  part  of  the  money  was  applied  for  that 
purpose,  the  security  is  not  binding  on  any  persons  except  those  who  signed  the 
memorandum. 

Mr.  Stuart,  for  the  Defendants,  Mr.  and  Mrs.  'Warrington  and  Miss  Thompson. 
This  case  is  perfectly  new  in  this  respect,  namely,  that  the  deeds  which  were  the 
subject  of  the  deposit  relate  to  property  purchased  by  the  trustee  in  the  execution  of 
the  trusts  of  the  will.  The  transaction  with  Ball  did  not  take  place  until  three  years 
and  a  half  after  the  testator's  death  :  what  reason  could  there  be  for  supposing  that 
there  were  any  debts  then  remaining  unpaid  ?  The  property  to  which  the  deeds 
relate  must  have  been  considered,  at  one  time,  as  clear  property.  [The  Vice-Chan- 
CELLOR.  Harris  might  have  made  the  purchase  under  the  impression  that  all  the 
debts  had  been  paid  ;  although  it  afterwards  turned  out  that  that  was  not  the  case  : 
or  it  might  have  been  prudent  in  him  to  make  the  purchase,  although  he  was  uncertain 
whether  all  the  debts  had  been  paid  or  not.]  There  is  no  pretence  for  charging  Mrs. 
Warrington  as  having  made  an  appointment.     The  advance  was  not  made  to  her,  but 

(1)  The  bill  stated  the  conveyance  as  it  is  set  forth  in  the  text;  but,  in  fact, 
it  recited  the  will  as  follows  : — Whereas  Richard  Perrey,  late,  &c.,  by  his  last  will  and 
testament,  &c.,  after  bequeathing  an  annuity  and  several  legacies  as  therein  specified, 
gave  and  de^nsed  all  the  residue  and  remainder  of  his  estate  and  effects,  both  real  and 
personal,  unto  his  friends  Thomas  Leathom,  of,  &c.,  and  the  said  William  Harris,  their 
heirs,  Ac,  upon  the  trusts  and  for  the  several  ends,  intents  and  purposes  by  the  said 
testator,  in  and  by  his  .said  will  expressed  and  declared  of  and  concerning  the  same. 
Then  followed  a  recital  of  the  power  to  invest  the  monies  to  be  received  under  the 
trusts  of  the  will  in  the  purchase  of  lands,  and  to  sell  the  latids  so  purchased  ;  and 
that  Harris,  with  the  consent  of  Mrs.  Perrey  and  Mrs.  Warrington,  and  in  exercise  of 
the  said  power  enabling  him  in  that  behalf,  had  agreed  with  Hughes  for  the  purchase 
of  the  premises  in  Toxteth  Park. 
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to  Harris  and  Mrs.  Perrey  as  the  executor  and  executrix  of  the  will ;  and  she  merely 
oonsented  to  a  deposit  of  the  deeds.  i       j    r^ 

The  Vice-chancellor  [Sir  L.  Shadwell].  The  estate  which  was  purchased  after 
the  testator's  death  must  be  taken,  for  all  intents  and  purposes  as  ,  [497]  it  had  been 
devised  by  the  will ;  and  it  is  manifest  that  Harris,  who  had  the  legal  fee,  was  com- 
petent to  mortgage  that  estate  to  any  person  who  would  advance  money  for  the 
benefit  of  the  testator's  estate.  _  ,.,,-<.  j        t 

If  there  had  been  some  fact  existing  at  the  time  when  the  deposit  was  made,  of 
which  Ball  might  have  had  notice,  it  might  be  proper  to  direct  an  inquiry;  but  the 
form  of  the  second  suit  (1)  shews  that  the  fact  of  which  it  is  said  that  Ball  might  have 
had  notice  was  a  fact  of  which  no  one  could  possibly  have  had  notice. 

Where  a  trustee  represents  that  he  wants  money  for  the  purposes  of  the  will,  and 
deposits  deeds  for  securing  the  money,  the  mortgage  is  perfectly  good,  except  that  the 
depositary  has  not  got  the  legal  estate. 

Declare  that  the  title-deeds  relating  to  the  estate  in  question  m  this  cause  having 
been  deposited  by  the  said  Defendant  William  Harris,  with  the  consent  of  Mary 
Perrey  deceased  and  the  Defendant  Mary  Shewell  Warrington,  in  the  hands  of  the 
Plaintiff,  the  Plaintiff  is  entitled  to  be  considered,  in  this  Court,  as  if  he  was  a  mort- 
gagee of  the  premises  therein  comprised.  Refer  it  to  the  Master  to  take  an  account  of 
what  is  due  to  the  Plaintiff'  for  principal  money  advanced  on  the  deposit  and  for 
interest  thereon,  and  to  tax  the  Plaintiff  his  costs  of  this  suit ;  and,  upon  the  Defen- 
dants or  either  of  them  paying  to  the  Plaintiff'  what  shall  be  found  due  to  him  for 
principal,  interest  and  costs  as  aforesaid,  within  six  months  after  the  Master  shall 
have  made  his  report,  at  such  time  and  place,  &c.,  it  is  ordered  that  the  [498] 
Plaintiff  do  deliver  up  all  deeds  and  writings  in  his  custody  or  power  relating  thereto, 
upon  oath,  to  the  said  Defendants,  or  any  or  either  of  them,  or  to  whom  they  shall 
appoint :  but  declare  that,  in  default  of  such  payment,  the  Plaintiff  will  be  entitled  to 
the  said  premises  free  and  clear  of  and  from  all  right,  title,  interest  and  equity  of 
redemption  of,  in  and  to  the  same,  and  to  have  an  absolute  conveyance  in  fee  thereof 
accordingly ;  and  in  that  case  it  is  ordered  that  all  proper  parties  do  execute  such 
conveyance  to  the  said  Plaintiff,  his  heirs  and  assigns,  the  same  to  be  settled  by  the 
said  Master.  Refer  it  to  the  Master  to  appoint  a  receiver  of  the  rents  and  profits  of 
the  estate,  &c.  And  this  decree  is  to  be  binding  on  the  Defendant,  the  infant,  unless 
she,  on  being  served  with  a  subjxcna  to  shew  cause  against  the  same,  shall,  within  six 
months  after  she  shall  have  attained  her  age  of  21  years,  shew  unto  this  Court  good 
cause  to  the  contrary.(2) 

[499]    Lucis  r.  CoMERFORD.     iVoy.  8,  1790. 

[S.  C.  8  L.  J.  Ch.  (N.  S.)  131  ;  1  Ves.  jun.  235;  30  E.  R.  318;  3  Bro.  C.  C.  166; 
29  E.  R.  469.  Overruled,  Moore  v.  Greg,  1848,  2  Ph.  717;  41  E.  R.  1120;  Cox  v 
Bishop,  1857,  8  De  G.  M.  &  G.  825;  44  E.  R.  608.  See  M'Creiqht  v.  Foster,  1870, 
L.  R.  5  Ch.  607,  n.] 

'This  case  is  reported  in  I  Ves.  jun.  235,  and  3  Bro.  C.  C.  166 ;  and  the  decision 
in  l-luikt  v.  Bcnllnj  (reported  ante,  vol.  7,  p.  149)  was  grounded  upon  it.  That 
<lecision  was  alarming,  in  its  consequences,  to  the  public,  and  more  especially  to  persons 
ill  trade,  who  are  in  the  habit  of  taking  deposits  of  leases  to  secure  debts  due  to  them  : 
and,  moreover,  it  was  not  satisfactory  to  the  profession ;  and,  therefore,  the  case  of 
Mooresv.  Cheat  (reported  i)o.s/,  p.  508)  was  brought  before  the  Court,  although  it  was 
precisely  similar,  in  all  its  material  particulars,  to  Fliqht  v.  Bentleii 

Doubts  having  been  entertained  as  to  the  correctness  of  the  reports  of  Lucas  v. 

(I)  This  was  a  suit  instituted  by  Miss  Thompson  and  W.  W.  Perrey,  for  the 
execution  "^  t^^t-^tot^  will  established  and  the  trusts  of  it  carried  into 

^hJ^LtZ^f^'f  ^""f'^fM^^  ^-  Heafield  (reported  ante,  p.  470,  but  decided  after  the 
aboNe  case)  the  day  to  shew  cause  ought  not  to  have  been  given  to  the  infant. 
Ihe  above  decision  was  affirmed  by  the  Lord  Chancello?  in  M   T    1838 
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Comerford,  the  leading  counsel  for  the  Defendant  in  Moores  v.  Choal  procured  a  copy 
of  the  former  case  tobe  made  from  Reg.  Lib.;  and  the  reporter  has  been  enabled,  by 
his  kindness,  to  give  the  following  account  of  it. 
The  bill  was,  in  substance,  as  follows :  — 

F.  Atkinson,  being  seised  in  fee  of  four  messuages  and  a  wharf,  in  Lambeth,  by  an 
indenture  of  the  28th  of  September  1773,  demised  them  to  K.  Stapleton,  for  71  years 
from  the  following  day,  at  the  annual  rent  of  14  guineas  for  the  first  10  years,  at  a 
peppercorn  rent  for  the  11th  year,  and  at  the  annual  rent  of   12  guineas  for  the 
remainder  of  the  term  :  and  Stapleton,  for  himself,  his  heirs,  executors,  administrators 
and  assigns,  covenanted  with  Atkinson,  his  heirs  and  assigns,  amongst  other  things, 
that,  in   the  11th  year  of  the  [500]  term,  he,  his  executors,  administrators  or  assigns 
would,  at  their  o\vn  expense,  take  down  the  demised  messuages  and  build  four  others 
in  their  place,  and  also  repair  the  wharf,  and  keep  them  in  repair  during  the  remainder 
of  the  term.     Stapleton  entered  into  possession  or  receipt  of  the  rents  and  profits  of 
the    demised    premises,    and    afterwards   became    insolvent    and    absconded,    and 
subsequently  died,  having  appointed  the  Defendants  Steele  and  Bourke  his  executors. 
In  March  1776  the  Defendant  Comerford  entered  into  possession  or  receipt  of  the 
rents  and  profits  of  the  premises,  haiing iltaineJ  an  ossii/nnunt  tlureof  from  Stapleton. 
In  May   1782  the  Plaintifl'  agreed  with  Atkinson  to  purchase  the  premises  subject  to 
the  lease,  and  paid  the  purchase-money  :  and,  by  lease  and  release,  of  the  28th  and 
29th  of  that  month,  Atkinson  conveyed  the  premises  to  the  Plaintiff"  and  his  heirs, 
subject   to  the  lease.     Soon  after  the  execution   of   the   conveyance,  the    Plaintiff 
authorized  G.  East  to  receive  the  rent  of  the  premises,  as  his  agent ;  and  East  received 
the  14  guineas  a  year  from  Comerford,  and,  for  some  time,  regularly  paid  over  the 
rent  to  the  Plaintiff:  but,  alx)ut  March  or  April  1784,  he  absconded,  and  thereupon 
the  Plaintiff  authorized  T.  Salusbury  to  receive  the  rent  for  the  residue  of  the  term. 
Salusbury  applied  to  Comerford  forthe  rent,  but  Comerford  assured  Salusbury  that 
he  had  paid  the  rent  to  East  up  to  Midsummer  1784,  and  offered  to  pay  14  guineas, 
which  he  pretended  was  the  rent  from  Midsummer  1784  to  Midsummer  1785;  and 
Salusbury,  being  unacquainted  with  the  purport  of  the  lease,  and,  particularly,  not 
knowing  that  the  rent  reserved  from  Michaelmas  1784  for  the  residue  of  the  term 
was  only  12  guineas  a  year,  received  the  14  guineas,  and  on  the  14th  of  July  1785 
gave  Comerford  a  receipt  for  that  sum,  as  a  year's  rent  from  Midsummer  1784  to 
Mid-[501]sammer  1785;   and  Salusbury  soon  afterwards  pa.ssed  his  accounts  with 
the  Plaintiff,  when  the  Plaintiff  discovered  the  misUke,  and  thereupon  applied   to 
Comerford  to  rectify  it,  and  to  produce  the  receipt  for  the  money  which  he  pretended 
he  had  paid  to  East ;  and  also  to  rebuild  the  messuages  according  to  the  covenant  in 
the  lease,  and  to  pay  to  the  Plaintiff  the  reserved  rent  accrued  due  according  to  the 
terras  of  the  lease :  but  Comerford  refused  to  comply  with  the  Plaintiffs  requests,  and 
insisted  that  he  was  not  absolutely  entitled  to  the  benefit  of  the  lease,  but  was  only  a 
mortgagee  in  possession,  and  was  not  bound  by  any  of  the  covenants,  and  particularly 
that  "he  was    not  bound   to  rebuild   the  premises :    but  the  Plaintiff  charged   that 
Comerford  was  bound  to  perform  the  covenants,  or,  at  least,  durim/  /tis  adual  jiossessian 
ami  enjoyment  of  the  preinu'eg ;  and  that,  according  to  the  terms  of  the  lease,  the  lessee 
and  his  assigns  were  to  pay  the  rent  of  14  guineas  during  the  first  10  years  of  the 
term,  which  expired  at  Michaelmas  178.3,  and,  for  the  Uth  year,  a  peppercorn  rent 
only,  and,  during  the  remainder  of  the  term,  the  rent  of  12  guineas,  and  that,  in  the 
11th  year,  the  lessee,  his  executors,  administrators  or  assignees,  were  to  pull  down 
and  rebuild  the  premises ;  and  that  Comerford,  as  assignee  in  possession  of  the  lease  or 
otherwise  claiming  the  benefit  thereof,  was  bound  by  the  covenants  therein  contained, 
and  ought  to  pay  the  rent  and  perform  the  covenants  on  the  assignee's  part  to  be 
performed:    that  Comerford,  claiming  the  benefit  of  the  lease,  ought  to  be  compelled 
specifically  to  perform  the  covenant  for  rebuilding  the  messuages,  and  that  Steele  and 
Bourke,  as  Stapleton's  executors,  or  some  other  persons  or  person  were  or  was  entitled 
to  the  said  beneficial  interest  in  the  lease  subject  to  .some  mortgage  or  security  to 
Comerford,  and  ought  to  perform  the  covenants  out  [502]  of  Stapleton's  assets :  that 
Comerford  ought  to  be  charged  with  the  covenants  as  assignee  of  the  lease,  and  if  not, 
yet,  at  least,  he  ought  to  be  answerable  for  the  rents  and  profits  of  the  premises  since 
he  had  been  in  possession,  and  ought,  oat  of  such  rents  awl  profits,  to  perform  the 
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covenants ;  and  that  such  rents  and  profits  had  greatly  exceeded  any  money  which 
was  due  to  him  from  Stapleton,  and  the  same,  from  March  17/6  to  March  1788, 
amounted  to  £1200  and  upwards.  .,,    „     .  x 

The  bill  prayed  that  Comerford  might  be  decreed  specifically  to  perform  the 
covenant  to  rebuild  the  messuages ;  or,  if  he  should  not  be  deemed  bound  to  perform 
the  covenants  as  assignee  of  the  lease,  then  that  he  might  be  decreed  to  account  for 
the  rents  and  profits  of  the  premises  received  by  him,  and  to  apply  the  same  in  per- 
formance of  such  covenants,  as  far  as  the  same  would  extend,  and  to  make  good  the 
deficiency,  or  to  relinquish  all  benefits  arising  from  the  lease ;  and  that  Steele  and 
Bourke  might  be  decreed,  out  of  Stapleton's  assets,  to  perform  such  covenants  so  far 
as  the  same  should  not  be  performed  by  the  means  aforesaid  ;  and,  in  case  they  should 
not  have  assets  for  that  purpose,  then  that  the  lease  might  be  delivered  up,  and  that 
the  fair  rent  and  value  of  the  premises  from  the  commencement  of  the  lease  might  be 
accounted  for;  and  for  further  relief. 

Comerford,  by  his  answer,  admitted  the  seizin  of  Atkinson,  the  granting  of  the 
lease,  and  the  entry  into  and  the  continuance  in  possession  of  the  premises  by 
Stapleton,  until  the  Defendant  was  put  into  possession  thereof.  He  said  that,  in 
March  1776,  he  lent  Stapleton  £100,  and  thereupon,  by  a  deed  dated  the  28th  of 
that  month,  Stapleton  bound  himself  to  the  Defendant,  in  the  [503]  penalty  of  £200, 
for  the  repayment  of  the  £100  with  interest,  on  the  28th  of  March  1777,  and 
covenanted  with  the  Defendant  that  the  demised  premises  and  the  indenture  of  lease 
should  be  subject  and  liable  to  and  charged  with  the  payment  of  the  £100  and 
interest,  and,  about  the  same  time,  deposited  the  lease  with  the  Defendant,  and  put 
him  in  possession  and  receipt  of  the  rents  of  the  premises,  in  order  that  he  might 
repay  himself  the  £100  and  interest  out  of  the  rents;  and  that  the  Defendant  had 
been  ever  since  in  the  possession  and  receipt  of  the  rents  and  profits  of  the  premises, 
as  the  mortgagee  thereof ;  that  Stapleton  never  made  any  conveyance  or  assignment 
of  the  premises  to  the  Defendant,  nor  was  the  Defendant,  nor  did  he  consider  himself 
to  be  the  owner  thereof,  nor  had  he  any  right  or  interest  therein  except  as  mortgagee 
thereof  in  manner  before  mentioned.  Comerford  then  admitted  the  insolvency  and 
death  of  Stapleton,  the  conveyance  of  the  premises  to  the  Plaintiff,  the  allegations 
respecting  East  and  Salu.sbury,  and  that  the  Plaintiff  did  apply  to  the  Defendant  to 
pull  down  and  rebuild  the  messuages  according  to  the  covenant  in  the  lease  ;  and 
that,  not  being  owner  of  the  premises,  and  having  no  other  right  or  interest  therein 
than  as  such  mortgagee  as  aforesaid,  he  refused  to  comply  therewith  ;  and  he  insisted 
that  he  was  not  bound  to  rebuild  the  messuages,  and  that  he  was  not  in  any  manner 
bound  by  the  covenant ;  but  he  was  willing  to  pay  the  arrears  of  the  rent  reserved 
by  the  lease  ;  and  he  insisted  that  he  ought  not  to  be  compelled  specifically  to  perform 
the  covenant  to  pull  down  and  rebuild  the  messuages. 

Steel  and  Bourke,  in  their  answer,  said  that  Stapleton  died  insolvent,  and  that 
they  had  not  nor  were  ever  likely  to  have  any  assets  of  his  wherewith  to  satisfy  any 
[504]  claim  or  demand  which  the  Plaintiff  might  have  against  them  as  the  executors 
of  Stapleton,  in  respect  of  the  lea.se,  if  any  such  claim  he  had  ;  they  renounced  all 
beneficial  or  other  interest,  if  any  such  they  ever  had,  in  or  to  any  lease  of  the 
premises  ;  and  they  said  that,  if  Atkinson  or  the  Plaintiff  had  received  from  Comerford  ' 
any  rent  in  respect  of  the  premises,  they  had  acknowledged  and  accepted  him  as 
tenant  thereof,  and  he  was  the  only  person  to  whom  the  Plaintiff  could  resort,  and 
from  whom  he  could  have  the  relief  prayed  by  his  bill.  i 

Comeiford,  by  his  further  answer,  said  that  he  was  only  mortgagee  in  possession  * 
of  the  premises,  and  was  not  bound  to  rebuild  the  same ;  hut  he  denied  that  he  ■pretended 
that  he  was  not  bound  by  any  other  covenants  in  the  lease,  inasmuch  as  he  was  ready  and 
willing  and  submitted  to  perform  and  fulfil  the  same  as  long  as  he  should  remain  in  the  actual  . 
possession  and  enjoyment  of  the  premises.  He  said  that  he  was  willing  to  account  for  the 
rents  and  profits  of  the  premises  since  he  had  been  in  the  possession  and  receipt 
thereof ;  and  insisted  that  he  ought  and  was  at  liberty  to  apply  the  same  towards 
discharge,  in  the  first  place,  of  the  interest,  and  then  of  the  principal  due  to  him ; 
that  the  rents  and  profits  received  by  him  amounted,  in  the  whole,  to  £121,  10s.,  or 
thereabouts,  after  deducting  taxes  and  repairs,  and  had  not  been  sufficient  to  pay  the 
rent  reserved  by  the  lease  and  the  principal  and  interest  due  to  him. 
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The  decree  directed  St€ele  and  Bourke  to  assign  the  lease  to  Comerford  at  Comer- 
ford's  expense,  and  that  he  should  execute  a  counterpart  thereof,  the  assignment  to 
be  settled  by  the  Master  in  case  the  parties  differed  [505]  about  the  same  ;  and  that 
the  Plaintiff  should  pay  the  costs  of  Steele  and  Bourke,  and  have  them  over  again 
from  Comerford,  and  that  Comerford  should  pay  the  Plaintiff's  costs ;  and  any  of  the 
parties  were  to  be  at  liberty  to  apply. 

The  following  note  of  Lucas  v.  Comerfonl,  copied  from  Sir  S.  Eomilly's  manuscripts, 
is  published  by  the  permission  of  Mr.  John  Komilly. 

Francis  Atkinson,  being  seised  in  fee  of  four  houses  at  Lambeth,  demised  them 
by  indenture,  dated  28th  September  1773,  to  Richard  Stapleton,  his  executors,  adminis- 
trators and  assigns,  for  a  term  of  seventy-one  years,  at  the  rent  of  £1-1  for  the  first 
ten  years,  at  a  peppercorn  rent  for  the  eleventh  year,  and  the  rent  of  £12,  12s.  for 
the  residue  of  the  term.  In  the  lease  there  was  a  covenant  by  Stapleton  for  himself, 
his  executors,  administrators  and  assigns,  that  he  would,  in  the  eleventh  year  of  the 
term,  pull  down  the  houses  on  the  premises  and  rebuild  four  other  houses  on  the  land, 
of  the  value  therein  named.  Atkinson  afterwards  conveyed  the  estate,  subject  to  this 
lease,  to  the  Plaintiff.  Stapleton,  the  lessee,  being  indebted  to  Comerford  in  the  sum 
of  £100,  gave  him  a  bond  for  that  sum,  and  in  the  bond  was  contained  a  covenant 
that  these  premises  should  be  charged  with  the  debt :  and  Stapleton  delivered  the 
lease  to  Comerford.  Soon  afterwards  Stapleton  died  insolvent,  and  his  administrators 
suffered  Comerford  to  take  possession  of  the  estate,  and  he  had  been  ever  since  in  the 
receipt  of  the  rents  and  profits  of  it. 

The  Plaintiff  filed  this  bill  against  Comerford  and  the  administrators  of  Stapleton, 
stating  the  above  facts,  [506]  and  praying  that  Comerford  might  be  decreed  specifi- 
cally to  perform  the  covenant  to  rebuild,  or,  in  default  of  that,  that  satisfaction  might 
be  made  to  him  out  of  the  personal  estate  of  Stapleton.  Comerford,  by  his  answer, 
submitted  to  perform  the  other  covenants  in  the  lease,  but  insisted  that  he  was  not 
bound  to  perform  the  covenant  to  rebuild. 

Mitford  and  Richards,  for  Plaintiff,  contended  that,  if  there  had  been  a  legal 
assignment  of  the  lease  from  Stapleton  to  Comerford,  Comerford  would  be  compellable, 
in  this  Court,  specifically  to  perform  the  covenant  to  rebuild  :  that  the  Court  would 
compel  specific  performance  of  such  covenant  appeared  by  the  case  of  I'/ie  City  of 
London  v.  Xa^h,  1  Vez.  12,  and  3  Atk.  512,  in  which  Lord  Hardwicke  says  that  the 
Court  will  decree  a  specific  performance  of  a  covenant  to  rebuild,(l)  though  not  of  a 
covenant  to  repair ;  and  that  Comerford  was  an  equitable  assignee,  and  therefore 
subject,  in  this  Court,  to  every  burthen  to  which  a  legal  assignee  would  be  subject. 

Lord  Ch.\n'CELLOR.  I  don't  feel  myself  inclined  to  follow  the  doctrine  of  Lord 
Hardwicke.  I  don't  see  how  this  Court  is  to  conduct  the  building  of  a  house  any 
more  than  the  repairs  of  it.  The  only  relief  I  can  give  is  to  compel  the  Defendant, 
Comerford,  to  take  an  assignment  of  the  lease  from  the  administrators  of  Stapleton, 
and  then  leave  the  Plaintiff  to  bring  his  action  ;  for  though  I  am  not  sure  that  the 
Plaintiff  would  not  [507]  be  able  to  recover  at  law,  even  though  there  were  no  actual 
assignment,  and  that  the  Court  would  not,  upon  the  Defendant's  answer,  preclude 
him  from  saying  that  he  was  not  an  assignee  of  the  lease,  yet  I  think  this  Court 
ought  not  to  leave  him  in  that  situation  ;  and  that  the  Plaintiff  is  entitled,  under  the 
prayer  for  general  relief,  to  have  a  decree  to  compel  Comerford  to  accept  an  assign- 
ment, and  the  other  Defendants  to  assign.  It  is  quite  impossible  that  Comerford 
should  not  be  subject  to  this  covenant  ;  he  cannot  take  the  interest  in  the  estate  and 
refuse  the  burthen. 

Mansfield,  for  Defendant  Comerford.  I  don't  think  it  will  be  worth  our  while  to 
take  an  assignment ;  we  had  better  give  up  our  debt. 

Lord  ChanX'ELLOR  [Thurlow],  If  you  did  you  must  account  for  the  rents 
you  have  received,  for  you  have  not  a  title  to  anything  but  subject  to  the  prior 
engagement  to  rebuild  ;  but  I  think  you  are  not  now  at  liberty  to  refuse  to  accept  an 
assignment.     If  you  had  had  a  legal  assignment  you  must  have  been  bound  by  the 

(1)  "  If  a  man  promise  me  to  make  me  a  house  which  he  does  not  do,  I  shall  have 
remedy  by  subprena." — Brooke,  Conscience,  p.  14.  5  Vin.  Ab.  535,  p.  1 ;  Mosely  v. 
Virgin,  3  Ves.  184. 

V.-C.  IV.— 7* 
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covenant;  and,  having  an  equitable  assignment,  you  are  to  be  considered  exactly  in 
'''  S^K^^/:^^s^S  7'i^n  should  execute  an  assignment  of  the 
lease  to  Comerford. 

[508]    MooRES  V.  Choat.    Feb.  19,  20,  1839. 

re  p  a  T  T  Ph  /N  S  ">  128  ■  3  Jur.  220.  Followed,  Cox  v.  Bishop,  1857,  8  De  G. 
^   M  &  G.  825  ;  44  E.  R.  608.'     See  3PCreight  v.  Foster,  1870,  L.  E.  5  Ch.  607,  n.] 

Eguitable  Mortgage.     Deposit.     Lease.     Administration.     Personal 
Representative.     Parties. 

A  deposit  of  a  lease  by  way  of  equitable  mortgage  does  not  render  the  depositary 
liable  for  the  rent  and  covenants.  ,    ,      ,  ,      .i,-   .         .     . 

Bill  by  a  lessor  against  an  equitable  mortgagee  of  the  lease  and  a  third  party  to 
whom  letters  of  administration  to  the  deceased  lessee  had  been  granted,  limited  to 
attend  supply,  substantiate  and  confirm  the  proceedings  in  the  suit  or  in  any  other 
suits  concerning  the  premises  until  a  final  decree  should  be  made  and  fully  com- 
pleted, praying  that  the  depositary  might  be  decreed  to  take  an  assignment  of  the 
lease.  '  Semhle,  that  the  letters  of  administration  did  not  give  the  third  party  any 
interest  in  the  term  or  in  any  of  the  assets  of  the  deceased  ;  and,  consequently, 
that  the  suit  was  defective  in  respect  of  parties. 

By  an  indenture,  of  the  27th  of  August  1829,  the  Plaintiff  demised  to  L.  Andrews 
two  messuages  in  Poplar,  Middlesex,  fo'r  21  years,  from  the  24th  of  June  then  last,  at 
the  yearly  rent  of  £46  ;  and  Andrews,  for  himself,  his  heirs,  executors,  administrators 
and  assigns,  covenanted  with  the  Plaintiff,  his  executors,  administrators  and  assigns, 
to  pay  the  rent,  rates  and  taxes,  and  to  keep  the  premises  in  repair. 

On  the  execution  of  the  lease,  Andrews  entered  into  possession  of  the  premises, 
and  he  continued  in  possession  until  his  death.  He  died  on  the  18th  of  March  1837, 
intestate  and  insolvent;  and  in  July  1838,  when  the  bill  was  filed,  £249,  lis.  6d. 
were  due  for  rent  of  the  premises  accrued  in  his  lifetime  and  since  his  death ;  and  the 
premises  were  greatly  out  of  repair.  In  November  1837  the  Plaintiff  applied  to 
Andrews's  widow  to  deliver  up  the  lease  and  possession  of  the  premises ;  and  he  then 
discovered  that,  in  December  1830,  Andrews  deposited  the  lease  with  George  Mash, 
as  a  security  for  £55  lent  to  him  by  Mash.  In  November  1831  Mash  died,  having 
appointed  the  Defendant  Choat,  and  W.  Lock,  deceased,  his  executors ;  and  they 
proved  his  will.  In  February  1837  Lock  died.  On  Mash's  death  [509]  Choat,  who 
was  the  acting  executor,  took  and  had,  ever  since,  retained  possession  of  the  lease,  as 
a  security  for  the  £55,  the  whole  of  which  remained  due  from  Andrews's  estate  to 
Choat,  as  the  surviving  executor  of  Mash.  In  March  1838  the  Plaintiff's  solicitor 
gave  notice  to  Choat  that,  unless  he  delivered  up  the  lease,  the  Plaintiff  would  hold 
him  personally  responsible  for  the  rent  and  covenants.  In  April  1838  Choat's 
solicitor  wrote  to  the  Plaintiff's  solicitor,  stating  that  Choat  never  had  been  in  posses- 
sion of  the  premises,  and  that,  if  the  Plaintiff  would  pay  £10  in  part  of  the  debt  due 
to  Mash's  estate,  the  lease  should  be  given  up ;  this  offer,  however,  was  not  accepted, 
and  consequently  Choat  refused  to  deliver  up  the  lease. 

In  June  1838  letters  of  administration  to  Andrews,  limited,  as  the  bill  stated, 
"  to  attend,  supply,  substantiate  and  confirm  the  proceedings  that  should  or  might 
thereafter  be  had  in  this  suit,  or  in  any  other  causes  or  suits  which  might  be,  there- 
after, commenced  or  carried  on  in  this  Court  or  any  other  Court  or  Courts,  between 
the  said  parties  or  any  other  parties,  touching  and  concerning  the  premises,  until  a 
final  decree  should  be  had  and  made  therein,  and  the  said  decree  carried  into  execution, 
and  the  execution  thereof  be  fully  completed,  but  no  further  or  otherwise,"  were 
granted  to  the  Defendant  Sharp,  who,  as  the  bill  alleged,  thereby  became  the  legal 
personal  representative  of  Andrews,  and  could  make  a  valid  and  effectual  assignment 
of  the  lease  and  the  term  thereby  granted  to  Choat. 
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The  bill  prayed  that  Choat  might  be  decreed  to  pay  the  £2i9,  lis.  6d.  to  the 
Plaintiff,  and  to  put  the  premises  in  repair ;  and,  if  necessary,  that  he  miE;ht  be 
decreed  to  take  an  assignment  of  the  lease,  and  that  the  [510]  Plaintiff  might  be  at 
liberty  to  bring  one  or  more  action  or  actions  against  him,  on  the  covenants  in  the 
lease,  and  that  he  might  be  restrained  from  setting  up  as  a  defence  thereto  that  no 
assignment  of  the  lease  had  been  made  to  Mash  ;  and  that  he  might  pay  the  costs  of 
the  suit  and  of  the  assignment. 

Choat  demurred  for  want  of  equity,  and  because  Andrews's  real  representative 
and  Lock's  personal  representative  were  not  made  parties  to  the  suit.  The  two 
latter  causes  of  demurrer  were  not  much  insisted  on  ;  but  two  other  causes  were 
assigned  ore  tenus,  namely,  that  the  person  in  possession  of  the  premises  was  not  made 
a  party ;  and  because  there  was  no  personal  representative  of  Andrews  who  had  any 
interest  in  the  term,  or  in  his  personal  estate  in  general. 

Mr.  Jacob  and  Mr.  Rogers,  in  support  of  the  demurrer.  It  does  not  clearly 
appear  by  the  bill  who  is  in  possession  of  the  premises ;  but  it  is  proposed  that  that 
person,  whoever  it  may  be,  should  live  rent  free  ;  as  the  bill  asks  that  Choat  may  be 
decreed  to  pay  the  rent.  [The  Vice-Ch.\XCELLOR.  It  is  to  be  inferred,  from  the 
bill,  that  Andrews's  widow  is  in  possession  of  the  premises ;  for  the  bill  states  that, 
after  Andrews's  death,  the  Plaintiff  applied  to  his  widow  to  deliver  up  to  the  Plaintiff 
the  possession  of  the  demised  premises.  If  she  was  once  in  possession,  she  must  be 
taken  to  be  still  in  possession.]  Choat  is  the  executor  of  Mash  ;  but  it  docs  not 
clearly  appear  whether  or  not  the  Plaintiff  means  to  contend  that  Choat  is  personally 
liable  to  him.  If  the  liability  was  incurred  by  taking  the  deposit,  then  it  would  fall 
on  Mash's  assets  ;  but  if  it  arose  on  Cheat's  subsequent  refusal  to  deliver  up  the  lease, 
then  it  must  [511]  fall  on  Choat  personally.  The  Plaintiff  seems  to  think  that  the 
liability  was  incurred  by  the  refusal  to  deliver  up  the  lease ;  as  he  prays  that  Choat 
may  pay  the  rent,  but  does  not  ask  that  he  may  pay  it  out  of  Mash's  assets.  If  that 
is  right,  then  a  similar  liability  would  attach  on  solicitors  who  claim  a  lien  on  their 
clients'  deeds  and  papers.  'The  executor  of  a  lessee  is  not  liable  to  the  landlord 
except  to  the  amount  of  assets  possessed  by  the  executor,  or  rents  received  bv  him  ; 
but  in  this  bill  there  is  no  allegation  either  of  assets  possessed  or  of  rents  received  by 
Choat. 

The  Plaintiff's  counsel  will  rely  on  the  case  of  Fliglil  v.  Bentleij  {ante,  vol.  7,  p.  149). 
That  case  was  decided  without  any  gi-eat  argument,  upon  the  authority  of  Lucas  v. 
Comerfard  (3  Bro.  C.  C.  166  ;  1  Ves.  jun.  23.5,  and  ante,  pp.  499,  oOo) ;  and  it  is  in 
fact  a  mere  echo  of  that  case ;  but  the  Court  was  not  well  informed  what  the  facts 
in  Lucas  v.  Comerford  really  were  ;  for  that  case  appears  to  have  been  represented  to 
the  Court,  as  if  there  was  no  distinction  between  it  and  Flujht  v.  Bevtleij.  We  have 
procured  a  copy  of  Lums  v.  Comerford  from  Keg.  Lib.,  from  which  it  appears  that  it 
differs  in  one  or  two  important  particulars  from  Flight  v.  Bentley,  and  also  from  the 
present  case ;  and  we  shall  be  able  to  shew  that  the  Defendant  there  had  placed 
himself  in  a  position  very  different  from  that  of  the  Defendant  either  in  Flight  v. 
Bentley  or  in  the  present  case.  It  does  not  appear  from  the  report  in  Ves.  jun.  that 
the  Defendant  had  taken  possession  of  the  premises ;  but  that  fact  does  appear  from 
the  report  in  Brown.  [The  Vice-Ch^^scellor.  I  suppose  that  Lord  Thurlow 
alludes  to  that  fact  when  he  refers  to  what  was  stated  in  the  answer.  [512]  His 
Lordship  says,  that  he  rather  thinks  upon  reading  the  answer,  that  the  Plaiiitifl's 
could  recover  at  law  without  the  assignment.  The  report  in  Ves.  jun.  contains  a 
remarkable  statement,  namely,  that  the  Defendant  admitted  that  he  was  bound  to 
perform  the  other  covenants  of  the  lease,  but  insisted  that  he  was  not  bound  to 
rebuild.  How  was  the  Court  to  deal  with  a  person  who  thus  attempted  to  split  a 
lease  ?  In  that  case,  too,  the  Defendant  had  continued  to  pay  the  rent  for  a  consider- 
able length  of  time ;  and  the  bill  charged  that,  as  he  was  in  possession  of  the  lease 
and  claimed  the  benefit  of  it,  he  ought  to  pay  the  rents  and  perform  the  covenants, 
at  least  during  his  actual  possession  and  enjoyment  of  the  premises ;  and  that  he 
ought  to  be  charged  with  the  covenants  in  the  lease  as  assignees  thereof ;  and  if  not, 
yet,  at  all  events,  he  ought  to  be  answerable  for  the  rents  and  profits  of  the  premises 
since  he  had  been  in  possession  thereof,  and  ought  out  of  such  rents  and  profits 
to  perform  the  covenants;   and  that  such  rents  and  profits  had  greatly  exceeded 
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any  money  that  was  due  to  him  from  the  depositor  And  then  the  b>ll  prayed  that 
ifLmerford  should  not  be  deemed  bound  to  perform  the  covenants  as  assignee  of 
the  lease  he  might  be  decreed  to  account  for  the  rents  and  profits  of  the  premises 
received  by  hin?,  and  to  apply  the  same  in  performance  of  such  covenants  as  far  as 
the  same  would  extend,  and  to  make  good  the  deficiency,  or  to  re  inquish  all  benefits 
arisin-  from  the  lease.  It  is  obvious  that  there  ^yas  a  great  deal  of  justice  both  in 
those  "charges  and  in  the  prayer  of  the  bill.  It  did  not,  as  is  the  case  here,  seek  to 
make  a  Defendant  who  had  taken  possession  of  a  mere  piece  of  parchment  responsible 
for  the  rent  and  covenants.  Comerford  had  been  in  the  actual  pernancy  of  the 
profits  •  and  Lord  Thurlow  would  not  allow  him  to  take  [513]  the  profits  and  keep 
the  landlord  out,  without  taking  on  himself  the  obligations  of  the  lease.  There  was 
c^reat  moral  justice  in  that  decree ;  although  the  principle  of  it  may  be  questionable 
m  one  or  two  particulars  ;  for  Lord  Thurlow  decreed  the  representatives  of  Stapleton 
to  execute,  and  Comerford  to  take,  an  assignment  of  the  lease.  That  is  the  only 
instance  in  which  this  Court  ha.s,  on  the  application  of  a  Plaintiff,  decreed  an  assign- 
ment between  two  Defendants,  in  pursuance  of  a  dealing  between  those  Defendants 
exclusively.  It  is  the  only  case  in  which  a  third  person  has  been  allowed  to  enforce 
performance  of  a  contract  between  two  others.  According  to  the  report  in  Ves.  jun., 
his  Lordship  is  made  to  say  :  "  As  he  has  a  title  in  equity  to  have  a  legal  conveyance, 
I  must  consider  him  as  having  it."  It  is  a  strong  doctrine  to  say  that  a  party  who 
has  a  title  to  a  legal  conveyance  is  to  be  considered  as  having  it ;  but  it  has  never 
been  held,  either  before  or  since,  that  a  party  who  has  a  title  to  a  legal  conveyance 
is  to  be  considered  as  having  it,  except  as  between  the  parties  to  the  contract  and  their 
representatives. 

That  part  of  the  decree  which  directs  the  assignment  to  be  made  seems  to  have 
been  but  lightly  considered  ;  for  Stapleton's  executors,  by  whom  the  assignment  was 
to  be  made,  disclaimed  all  interest  in  the  lease,  the  existence  of  which  they  treated 
as  doubtful.  Besides,  it  does  not  appear  whether  the  assignment  was  to  be  absolute 
or  by  way  of  mortgage.  A  deposit  of  a  deed  for  securing  a  debt  is  only  a  contract 
for  a  mortgage,  and  a  mortgage  of  a  lease  is  always  made  by  experienced  persons, 
not  by  assignment,  but  in  the  form  of  an  under-lease ;  and  it  is  made  in  that  form 
for  the  express  purpose  of  protecting  the  mortgagee  from  being  liable  to  the  landlord 
under  the  covenants  in  the  original  lease.  [514]  What  pretence  then  was  there  for 
compelling  the  depositary  to  take  an  assignment  of  the  lease  '  If  there  had  been  an 
express  agreement  for  an  assignment,  the  landlord  could  not  have  enforced  it.  Even 
where  a  contract  has  been  entered  into  between  two  persons  for  the  benefit  of  a 
third,  that  third  party  cannot  enforce  it.  Ex  parte  Feele  (6  Ves.  604),  Garrard  v. 
Lord  Lauderdale  {ante,  vol.  3,  p.  1 ),  IValwyn  v.  Coutts  {ante,  vol.  3,  p.  1  -4  ;  and  3  Mer. 
707),  Coll/ear  v.  The  Countess  of  Mulgrare  (2  Keen,  81),  Ex  parte  Williams  (Buck.  13). 

The  consequences  of  holding  that  the  equitable  mortgagee  is  to  be  liable  to  the 
landlord  for  the  rent  and  covenants  will  be  most  extensive ;  for  there  must  be  a 
mutuality  between  them,  and  the  landlord  must  be  liable  to  the  equitable  mortgagee 
for  the  covenants  on  the  landlord's  part.  Again ;  if  an  assignee  assigns  over,  he  is 
no  longer  liable  ;  if  then  he  agrees  to  assign  or  mortgage  his  lease,  is  it  to  be  considered 
as  a  legal  assignment,  for  the  purpose  of  releasing  the  assignor  as  well  as  making  the 
equitable  assignee  liable  I  The  landlord  cannot  have  the  benefit  both  ways ;  but  if 
the  equitable  assignment  gives  him  a  remedy  against  the  assignee,  it  must  take  away 
his  remedy  against  the  assignor. 

There  is  another  part  of  the  decree  in  Lucas  v.  Comerfmxl  which  seems  rather 
extraordinary.     Comerford  was  ordered  to  pay  the  costs  of  the  assignment  and  the 
costs  of  the  executors  of  the  mortgagor ;  whereas  he  ought  not  to  have  been  ordered  ' 
to  pay  those  costs  at  all ;  or,  if  he  was  ordered  to  pay  them,  he  ought  to  have  been 
directed  to  add  them  to  his  debt. 

[515]  In  mikins  v.  Fry  (1  Mer.  244;  see  266)  Sir  W.  Grant,  M.R.,  seems  to 
consider  that  an  equitable  assignee  of  a  lease  does  not  become  liable  to  the  rent  and 
covenants  of  the  lease.  There  the  assignees  of  the  bankrupt  had  only  an  equitable  ; 
interest ;  and  His  Honor  says :  "  But  supposing  that,  with  regard  to  assignees  in 
general,  it  were  a  matter  of  doubt  whether  they,  having  once  taken  to  the  bankrupt's 
lease,  could  get  rid  of  the  liability  to  be  sued  by  afterwards  parting  with  that  lease  ; 
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yet  these  assignees  never  were,  at  any  moment,  liable  to  be  sued  upon  any  one  of 
the  covenants  in  the  lease;  because  it  never  could  be  alleged,  as  against  them,  that 
all  the  estate,  right  and  interest  of  the  bankrupt  in  the  premises  came  to  and  vested 
:i  them,  which  it  is  necessary  to  declare  in  order  to  maintain  an  action,  against  an 
i-signee,  upon  a  covenant.  They  take  nothing  from  the  bankrupt  but  a  mere  equity 
of  redemption  :  for  he  himself  had,  before  his  bankruptcy,  assigned  away  the  whole 
legal  estate."  That  proves  that  the  parties  who  are  equitably  interested  in  a  lease 
:e  not  the  parties  whom  the  landlord  has  a  right  to  sue.  How  can  it  be  contended 
that  an  equitable  mortgagee  becomes  entitled,  immediately,  to  the  entire  interest  of 
the  mortgagor,  when  he  has  no  right  even  to  require  an  assignment '.  He  may  file  a 
■ill  for  a  foreclosure,  according  to  some  authorities,  or  for  a  sale,  according  to  others. 
.  I'arker  v.  HoH^jiehl,  2  Myl.  &  Keen,  419 ;  Brockkhurst  v.  Jessop,  ante,  vol.  7,  p.  438.) 
But,  whichever  course  he  takes,  the  mortgagor  may  pay  him  off;  for  the  Court  always 
directs,  in  the  first  instance,  an  account  to  be  taken  and  payment  to  be  made  of  what 
is  due  to  him ;  and,  in  default  of  payment,  it  decrees  either  a  sale  or  a  foreclosure. 
If  it  decrees  a  [516]  sale,  he  never  can  become  the  owner;  and,  if  it  decrees  a  fore 
closure,  he  does  not  become  the  owner  until  he  has  perfected  his  decree.  What 
species  of  ownership  then  has  an  equitable  mortgagee  f  In  Metcalfe  v.  The  Archbishop 
of  i'ork  (1  Myl.  A:  Craig,  .347  ;  see  5-57)  the  Lord  Chancellor  says :  "  It  was  then  said, 
for  the  Defendants,  that  all  equitable  charges  rest  on  specific  performance.  This  is 
by  no  means  so.  The  equitable  incumbrancer  has  totally  different  remedies.  What 
right  has  an  equitable  mortgagee  by  a  deposit  of  deeds  to  ask  for  a  legal  mortgage?" 
If  the  equitable  mortgagee  of  a  lease  has  a  right  to  ask  either  for  a  sale  or  for  a  fore- 
closure, and  the  mortgagor  has  a  right  to  pay  him  off,  what  right  has  the  landlord  to 
step  in  and  say  to  the  mortgagor :  "  I  do  not  regard  your  option,  but  will  compel  you 
to  take  an  assignment  ? "  or  what  right  has  he  to  deprive  the  mortgagor  of  his  right 
to  pay  off  the  mortgagee  1 

lu  Sparke.^  v.  Smith  (2  Vern.  275)  the  Court  dismissed  a  bill  filed  by  a  lessor  to 
compel  a  mortgagee  who  had  taken  a  legal  assignment  of  the  lease  to  perform  the 
covenants  in  the  lease,  on  the  ground  that  the  mortgagee  never  had  been  in  possession 
or  receipt  of  the  rents  of  the  premises.  The  case  of  Jenkirts  v.  Portman  (1  Keen,  435 ; 
see  454)  is  very  complicated  in  its  circumstances  ;  but  it  goes  no  further  than  Lucas 
V.  Comerford  and  Flight  v.  Bentlry.  The  only  important  part  of  it  is  that  in  which 
Lord  Langdale,  M.K.,  says :  "  It  does  not  ap{)ear  to  me  that  the  fact  of  a  mortgagee 
by  assignment  of  a  leasehold  interest  taking  actual  possession  is  more  important  in 
equity  than  it  is  at  law." 

[517]  Ne.\t,  as  to  the  want  of  parties. 

As  the  bill  seeks  to  charge  Choat  in  his  character  of  executor  of  Mash,  he  has  a 
right  to  insist  that  the  representatives  of  Lock,  his  co-executor,  should  be  before  the 
Court ;  and  he  also  has  a  right  to  have  the  representatives  of  Andrews  made  parties, 
in  order  to  give  effect  to  his  remedy  over. 

And,  moreover,  the  person  in  possession  of  the  piemises  ought  to  be  a  party ;  for, 
according  to  Luras  v.  Coinerfonl,  that  person  is  primary  liable  to  the  Plaintiff ;  and,  if 
the  Defendant  is  decreed  to  pay  the  rent  (as  the  bill  prays  he  may  be),  he  will  have 
a  remedy  over  against  that  person.  Besides,  when  we  go  to  repair  the  premises,  the 
person  in  possession  may  treat  us  as  trespassers,  as  we  have  not  got  any  legal  title. 

Again  ;  the  bill  asks  that  Choat  may  be  decreed  to  take  an  assignment  of  the 
lease  ;  but  there  is  no  person  before  the  Court  who  can  assign  the  term.  The  letters 
of  administration  which  have  been  granted  to  Sharp  do  not  vest  in  him  any  estate 
or  interest  in  the  property  of  the  intestate.  He  could  not  bring  an  action  to  recover 
a  shilling  of  the  assets.  The  Ecclesiastical  Court  might  have  granted  to  Sharp  letters 
of  administration  limited  to  the  term  ;  and  then  he  would  have  had  an  interest  in  the 
lease ;  or  the  Plaintiff,  as  a  creditor  of  the  intestate,  might  have  obtained  a  general 
administration  to  him.  But  the  administration  that  has  been  granted  merely  entitles 
the  administrator  to  appear  as  such  before  this  Court.  The  words:  "Until  a  final 
decree  shall  be  had  and  made  therein  and  the  said  decree  carried  into  execution,  and 
the  execution  thereof  be  fully  completed,  but  no  further  or  otherwise,"  only  designate 
the  time  [518]  during  which  his  oflSce  is  to  continue.  The  administrator  is  not  to  be 
active  in  carrying  the  decree  into  effect ;  but  he  is  to  appear  before  this  Court  as 
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administrator,  until  the  decree  shall  have  been  made  and  the  execution  of  it  completed  ; 
and  then  his  office  is  to  cease.  Should  the  decree  affect  any  of  the  property  of  the 
intestate,  then  some  other  administrator  must  be  appointed.  Besides,  it  is  important 
that  the  general  administrator  should  be  before  the  Court,  as  there  may  be  assets  to 

pay  the' rent.  ^    ,      ,  ...      rr.,     ,    ^     ^  .    i  • 

Mr.  Knight  Bruce  and  Mr.  Chandless,  in  support  of  the  bill,  ihe  facts  stated  in 
the  extract  of  Lucas  v.  Comerfml  from  Keg.  Lib.  are  omitted  in  the  reports  of  that 
case,  because  they  were  immaterial  to  the  decision.  It  has  been  said  that,  in  that 
case,  Comerford  was  in  possession  of  the  premises  and  admitted  that  he  was  bound  to 
perform  some  of  the  covenants  in  the  lease,  but  insisted  that  he  was  not  bound  to 
perform  the  covenant  to  rebuild,  and  that  those  were  the  grounds  of  the  decision. 
But  if  we  look  at  the  report  in  Ves.  jun.  we  see  that  Lord  Thurlow  founds  his  judgment 
on  a  principle  which  has  nothing  to  do  with  either  of  those  facts.  HisLordship  declares 
that  he  will  not  take  any  notice  of  the  covenants,  and  rests  his  judgment  on  this 
principle,  namely,  that  as  Comerford  had  a  title  in  equity  to  a  legal  conveyance,  the 
Court  must  consider  him  as  having  it.  The  circumstance  of  Comerford  being  in 
possession  was  immaterial ;  for,  at  law,  if  a  lease  is  assigned,  the  assignee  is  liable 
for  the  rent  and  covenants,  although  he  may  not  be  in  possession.  In  Flight  v.  Bentleij 
the  depositary  was  not  in  possession  ;  nor  did  that  case  differ,  in  any  material  circum- 
stance, from  the  present.  The  next  case  is  Jenkins  v.  Pmiman.  There,  as  well  as  in 
Flight  [519]  v.  Bmtley,  possession  by  the  equitable  incumbrancer  was  not  considered 
as  a  material  ingredient ;  but  he  was  held  to  be  liable,  whether  he  was  in  possession 
or  not.  If  a  creditor  of  a  lessee  chooses  to  take  a  deposit  of  the  lease  as  a  security 
for  the  money  due  to  him  and  refuses  to  deliver  up  the  lease,  the  landlord  is  entitled 
to  consider  him,  to  all  intents  and  purposes,  as  an  assignee.  The  landlord  has  nothing 
to  do  with  the  relative  rights  between  the  depositor  and  the  depositee  ;  all  that  he  has 
to  do  is  to  find  out  who  is  the  assignee  of  the  lease. 

Then  there  are  four  other  causes  of  demurrer  assigned  :  two  on  the  record,  and 
two  ore  iemis.  One  of  those  causes  is  that  the  representative  of  Lock  is  a  necessary 
party.  But  may  not  a  party  who  has  a  demand  against  the  estate  of  a  testator  con- 
fine his  remedy  to  the  surviving  e.xecutor,  and  claim  the  benefit  of  the  assets  so  far  as 
that  executor  has  possessed  them  ^  Besides,  the  bill  alleges  that  Choat  was  the  acting 
executor,  that  he  took  possession  of  the  lease,  refuses  to  deliver  it  up,  and  claims 
the  benefit  of  it ;  and  the  bill  seeks  to  charge  him  personally  as  being  the  holder  of 
the  lease. 

Another  cause  of  demurrer  is  that  the  real  representative  of  Andrews  is  not  a 
party.  It  does  not,  however,  appear  that  Andrews  left  any  real  estate  ;  and  the  bill 
alleges  that  he  died  insolvent. 

Then  with  respect  to  the  two  causes  of  demurrer  assigned  ore  terms.  It  was  said 
that  the  person  in  possession  of  the  demised  premises  ought  to  have  been  made  a 
party  to  the  suit.  But  the  bill  does  not  suggest  that  anyone  is  in  possession  of  those 
premises.  [The  Vice-Chancellor.  The  Plaintiff  states  that,  after  Andrews's  death, 
he  applied  to  his  widow  to  deliver  up  [520]  possession  of  the  premises.  Is  it  not 
then  reasonable  to  infer  that  she  was  in  possession  1  And  if  she  was  once  in  posses- 
sion, she  must  be  taken  to  be  still  in  possession  unless  the  contrary  is  shewn.]  A 
statement  that  a  person  has  been  requested  to  deliver  up  possession  of  the  premises 
cannot  be  taken  on  the  argument  of  a  demurrer  at  least,  as  an  allegation  that  the 
person  applied  to  is  in  possession  of  the  premises  :  and  if  the  widow  is  in  possession 
of  the  premises,  she  has  no  legal  right  to  deal  with  the  possession.  The  party  who 
would  have  that  right  would  be  the  general  administrator  to  the  intestate.  The 
Ecclesiastical  Court  would  not  grant  a  general  administration  to  us,  as  we  were 
Plaintiffs  in  this  suit.  Caivthmii  v.  Chalie  (2  Sim.  &  Stu.  127).  We  did  apply  for  letters 
of  administration  limited  to  the  term,  but  the  Court  would  not  grant  them,  as  the 
term  was  not  a  mere  trust  term.  When  it  becomes  necessary  to  deal  with  Andrews's 
property,  the  Ecclesiastical  Court  will  grant  a  more  extended  administration.  Choat, 
as  a  creditor  of  Andrews,  might  have  obtained  general  letters  of  administration  to  his 
estate :  but  the  letters  of  administration  that  have  been  granted  were  the  only  ones 
that  we  could  obtain  ;  and,  consequently,  the  demurrer  which  is  grounded  on  the 
limited  nature  of  the  administration  cannot  be  sustained.     [The  Vice-Chancellor. 
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Vou  ask  that  Choat  may  be  decreed  to  pay  the  £249,  lis.  6d.  That,  of  course,  means 
out  of  the  assets  of  Andrews  ;  for  the  greater  part  of  that  sum  accrued  due  in  his 
lifetime.]  We  say  that  Choat  is  personally  liable  for  the  .£249,  lis.  6d.  as  holding 
the  lease  and  refusing  to  deliver  it  up.  Burton  v.  Barclai/  (7  Biug.  745),  Treineere  v. 
MorUon  (1  Bing.  N.  0.  89),  Xation  v.  Tozer  (1  Crompt.  Mees.  &  Eos.  172). 

[521]  The  Vice-Ch.\xcellor  [Sir  L.  Shadwell].  This  case  is,  in  substance,  a 
I  eheariiig  of  Flight  v.  Bentleii :  and  1  really  must  say  that  I  feel  that  the  decision  in 
that  case  cannot  be  supported ;  and  how  it  came  to  be  made,  in  the  manner  in  which 
it  stands  in  the  rep)ort,(l)  I  am  at  a  loss  to  comprehend.  What  renders  it  [522]  more 
!  emarkable  is  that  I,  long  ago,  made  a  comparison  between  the  two  reports  of  Lucas 
v.  Comerford  in  Vesey  and  in  Brown  :  and  in  the  margin  of  my  copy  of  Brown's 
lieport,  I  made  a  note  of  the  circumstiinces  of  that  case  as  they  were  to  bo  collected 
from  the  two  reports.  That  note  is  as  follows  : — "  It  appears,  from  the  report  in 
1  Ves.  jun.  235,  that  the  Defendant  by  his  answer  admitted  that  he  was  bound  to 
perform  the  other  covenants  in  the  lease,  but  insisted  he  was  not  bound  to  rebuild  the 
houses:  and  Lord  Thurlow  seems  to  have  made  his  de-[523]-cision  on  that  admission." 

(1)  As  some  doubt  seems  to  be  expressed  as  to  the  accuracy  of  the  report  of 
Fli'jht  V.  Bentley,  the  reporter  begs  to  observe  that  Mr.  Knight  Bruce  and  Mr.  Kogers, 
who  were  opposed  to  each  other  in  Moores  v.  Choat,  were  two  of  the  counsel  in  Flight 
V.  Bcntky,  but  neither  of  those  gentlemen,  in  arguing  Moores  v.  Choat,  called  in 
question  the  correctness  of  the  report  of  Flight  v.  Bentley. 

The  following  is  a  copy  of  the  decree  in  that  case  : — 

"  This  Court  doth  declare  that  the  Defendants  John  Falshaw  Pawson  and  John 
Woolmer  are  liable  to  the  covenants  of  the  indenture  of  lease  in  the  pleadings 
mentioned,  bearing  date  the  17th  day  of  November  1S24 :  and  this  Court  doth  order 
that  the  PlaintifTs  bill  do  stand  dismissed  out  of  this  Court,  as  against  the  Defendants 
Thomas  Allan  and  Edward  Smith,  the  assignees  of  James  Postlethwaite  in  the  plead- 
ings named,  with  costs  to  be  taxed  by  the  blaster  of  this  Court  in  rotation  :  and  it  is 
ordered  that  the  Plaintitl's  supplemental  bill  do  also  stand  dismissed  out  of  this  Court, 
against  the  Defendants  thereto,  with  costs  to  be  ta.xed  by  the  said  Master  :  and  this 
Court  doth  order  and  decree  that  the  said  Defendants  do  pay  to  the  Plaintiff  the  sum 
of  £50,  the  amount  of  the  two  quarters'  rent  of  the  premises  comprised  in  the  said 
lease  from  Midsummer  1832  to  Christmas  1832 :  and  it  is  ordered  that  it  be 
referred  to  the  Master  of  this  Court  in  rotation  to  take  an  account  of  the  rents  and 

frofits  of  the  said  premises  since  Christmas  in  the  said  year  1832,  received  by  the 
'laintiff,  or  by  any  other  person  or  persons  by  his  order  or  for  his  use,  or  which, 
without  his  wilful  neglect  or  default,  he  might  have  received,  he,  by  his  counsel,  sub- 
mitting to  such  account :  and  it  is  ordered  that  it  be  referred  to  the  said  Master  to 
inquire  whether  the  Plaintiff  has  properly  laid  out  and  expended  any  and  what  sum 
or  sums  of  money  in  the  repairs  of  the  said  premises,  having  regard  to  the  covenants 
of  the  said  lease  :  and  it  is  onlered  that  the  amount  of  the  said  rents  and  profits  so 
received  by  the  said  Plaintiff",  or  which,  without  his  wilful  neglect  or  default,  he 
might  have  received,  be  deducted  from  the  rent  which  has  become  due  from  the  said 
Defendants,  John  Falshaw  Pawson  and  John  Woolmer,  since  Christmas  1832  :  and  it 
is  ordered  that  the  balance  thereof,  together  with  what  the  said  Master  shall  find  to 
have  been  properly  laid  out  and  expended  by  the  said  Plaintiff,  in  the  said  repairs  as 
aforesaid,  be  paid  by  the  said  Defendants  to  the  said  Plaintiff:  and  it  is  ordered  that 
it  be  referred  to  the  Master  to  tax  the  Plaintiff  his  costs  of  these  suits :  and  it  is 
ordered  that  such  costs  when  so  taxed  be  paid  by  the  said  Defendants,  J.  F.  Pawson 
and  J.  Woolmer,  together  with  what  the  Plaintiff  shall  so  pay,  unto  the  said  Defen- 
dants Thomas  Allan  and  Edward  Smith,  the  assignees  of  the  said  James  Postlethwaite, 
for  their  costs  of  this  suit,  and  also  so  much  of  what  he  shall  so  pay  to  the  said 
Defendants  Da\ad  Evans,  Edward  Wilson,  James  Brand,  and  Moses  Asher  Goldsmid, 
the  assignees  of  the  Defendant  John  Bentley,  for  their  said  costs  as  have  been 
incurred  up  to  and  inclusive  of  the  filing  of  their  answer.  And,  for  the  better  taking 
the  said  accounts  and  discovery  of  the  matters  aforesaid,  the  parties  are  to  produce 
before  the  said  Master,  upon  oath,  all  books,  &c. :  and  any  of  the  parties  are  to  be  at 
liberty  to  apply  to  this  Court  as  there  shall  be  occasion." 
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There  was  also  another  important  fact  in  that  case,  which  is  omitted  m  the  report  m 
Yes,  but  is  mentioned  in  the  report  in  Brown,  namely,  that  the  Defendant  was  in 
possession  of  the  premises  comprised  in  the  lease.  I  cannot  comprehend  how,  with 
those  circumstances  affecting  the  case  of  Lncas  v.  Comerprd,  the  decision  in  Flight  v. 
I>ntkv  ever  came  to  be  made ;  and  I  must  say  that  that  decision,  as  it  appears  in  the 
report,  is  supported  neither  by  Lucas  v.  Comerford  nor  by  any  principle  recognized  by 

'^I  understand  the  law  to  be  as  it  has  been  stated  by  Mr.  Jacob,  namely,  that  if  a 
lessee  contracts  to  sell  his  lease,  and  another  party  contracts  to  purchase  it  of  him,  it 
would  be  contrary  to  the  established  principles  of  a  Court,  either  of  law  or  equity,  to 
say  that  thereupon  any  right  or  equity  arose,  to  the  landlord,  either  to  compel  the 
purchaser  to  take  an  assignment  of  the  lease,  or  to  compel  the  seller  to  assign  it.  No 
such  case  ever  arose  :  for  no  equity  could  arise  to  the  landlord  to  interfere,  in  conse- 
(luence  of  such  a  contract  between  the  lessee  and  the  intended  assignee.  The 
depositary  of  a  lease  for  securing  a  debt  has  a  right  to  file  a  bill  for  a  foreclosure 
and  to  have  the  lease  assigned  to  him,  or,  if  he  has  an  agreement  for  a  sale,  he  may 
file  a  bill  for  a  specific  performance  :  but  he  is  not  bound  to  do  either  ;  and,  until  he 
exercises  his  option,  or  takes  possession  of  the  tenements  comprised  in  the  lease,  he 
stands,  to  all  intents  and  purposes,  in  the  character  of  an  entire  stranger  to  the 
tenancy,  and  the  landlord  has  no  right  whatever  to  interfere  with  him. 

In  Lucas  v.  Comerfmrl  there  was  a  complete  constitution  of  debt ;  and  there  was 
a  covenant  by  the  lessee  that  the  lease  should  be  subject  to  the  debt.  The  De-[524]- 
fendant,  too,  was  in  possession  of  the  demised  premises,  and,  by  his  answer,  he 
admitted  his  liability  to  perform  some  of  the  covenants  in  the  lease,  but  insisted  that 
he  was  not  bound  to  perform  the  covenant  to  rebuild  the  houses  :  and  Lord  Thurlow, 
on  a  review  of  all  the  circumstances  of  that  case  (not  one  of  which  exists  here  except 
the  deposit)  made  a  decree  which  gave  to  the  landlord  the  benefit  to  be  derived  from 
investing  the  depositary  of  the  lease  with  the  character  of  legal  assignee,  which,  to  a 
certain  extent,  the  depositary  had  before,  for  he  was  in  possession  of  the  premises, 
and  had  submitted  to  perform  some  of  the  covenants  in  the  lease. 

My  opinion  is,  on  general  grounds,  that  this  is  a  case  in  which  the  Court  cannot 
interfere  against  Mr.  Choat :  and  Lucas  v.  Comerford  is  no  authority  for  any  such 
interference,  as  the  two  cases  differ  so  materially  from  each  other  in  their  circum- 
stances. 

Two  causes  of  demurrer  have  been  assigned  ore  tenus ;  and  though  I  think  that 
there  is  some  weight  in  them,  it  is  unnecessary  for  me  to  pronounce  any  decision 
respecting  them,  as  it  would  not  affect  the  question  of  costs  ;  for  as  there  was  the 
case  of  Flight  v.  Beniley  in  print,  which  may  have  misled  the  PlaintiflF,  I  think  it  right 
to  allow  the  demurrer  on  the  record  without  costs.  i 

As  I  understand  the  case  of  Jenkins  v.  Portman,  Lord  Langdale  might  ha\'e  made 
his  decision  just  as  he  did  if  Flight  v.  Bentley  had  never  existed  ;  and,  therefore,  I 
decide  this  case  without  meaning  to  interfere  with  the  decision  in  Jenkins  v.  Portman. 

[525]    DucKLE  v.  Baines.    July  7,  10,  1837. 

Agreement.     Heir.     Vendor-  and  Purchaser. 

A.,  when  tenant  for  life  only  of  an  estate,  agreed  to  sell  the  fee  to  B.  B.  devised  the 
estate  to  C.  A.  some  years  afterwards  acquired  the  fee,  and  conveyed  the  estate 
to  B.     Held,  that  it  did  not  pass  by  B.'s  will. 

Li  1807  Kobert  Duckle  contracted,  in  writing,  with  John  Payne  for  the  purchase 
of  an  estate  in  Lincolnshire  for  £8000.  One  moiety  of  that  sum  was  paid  by  Robert 
Duckle,  and  the  other  moiety  by  Thomas  Duckle,  in  pursuance  of  a  verbal  agreement 
between  them  that  Thomas  Duckle  should  be  considered  as  the  purchaser  of  a  moiety 
of  the  estate. 

_      At  the  time  when  the  contract  between  Payne  and  Robert  Duckle  was  entered 
anto  the  former  had  a  life  interest  only  in  the  estate,  nor  did  he  acquire  any  larger 
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interest  until  some  time  in  the  year  1816.     In  1813  Thomas  Duckle  devised  all  his 

ites  to  bis  sons,  the   Plaintift'  John    Duckle,  and  Thomas  Duckle  the  younger, 

uiUy,  as  tenants  in  common  in  fee.  In  1816  John  Payne  and  Sarah,  his  wife, 
\\  illiam  Payne,  John  Payne  the  youuEcer,  Henry  Payne,  Thomas  Payne,  Elizabeth 
r.iyne,  Sarah  Payne  the  younger,  and  Maria  Payne(i)  joined  in  levying  a  fine  and 
txoouting  a  deed  to  lead  the  uses  thereof,  by  which  the  estate  was  conveyed  and 
.i—ured  to  John  Paj-ne  the  elder,  in  the  usual  manner  to  bar  dower.  In  February 
1-19  John  Payne  the  elder  appointed  and  conveyed  the  estate  to  Robert  Duckle  in 
'    e  manner.     In  May  1820  Thomas  Duckle  the  elder  died,  without  having  taken  a 

iveyance  of  the  moiety  of  the  estate  agreed  to  be  purchased  by  him,  leaving  the 
i'laintiff  John  Duckle,  his  eldest  son,  his  [526]  heir  at  law.  In  1833  Thomas  Duckle 
the  younger  died,  having  de%nsed  one-fourth  of  the  estate  to  the  Defendant  Thomas 
Duckle  Baines,  subject  to  a  legacy  of  £1500  to  the  Defendant  Ann  Duckle. 

The  bill  alleged  that  Thomas  Duckle  the  elder  had  no  interest  in  the  estate 
vested  in  him  at  the  date  of  his  will,  and  that  Robert  Duckle  was  a  trustee,  of  one 
moiety  thereof,  for  the  Plaintiff  as  the  heir  at  law  of  Thomas  Duckle  the  elder,  and 
praying  that  Robert  Duckle  might  be  decreed  to  convey  one  moiety  of  the  estate  to 
the  Plaintiff  in  fee. 

Robert  Duckle  admitted  the  contract  between  himself  and  Thomas  Duckle  the 
elder,  and  submitted  to  convey  one  moiety  of  the  estate  as  the  Court  should  direct. 

Mr.  Knight,  Mr.  Jeremy  and  Mr.  Loftus  Wigram,  for  the  Plaintiff,  said  that 
Thomas  Duckle  the  elder,  at  the  time  when  he  made  his  will,  could  have  no  devisable 
interest  in  the  moiety  of  the  estate  which  he  had  contracted  to  purchase,  inasmuch 
as,  at  that  time,  Payne,  the  vendor,  had  no  such  interest  in  the  estate  ;  and  that,  if 
Robert  Duckle  the  elder  had  any  devisable  interest,  the  form  of  the  conveyance  to 
Robert  Duckle  would  have  revoked  the  devise.     (See  Sugd.  Pow.  8th  edit.  170.) 

Mr.  AVakefield  and  Mr.  Grrdlestone,  for  the  Defendants  Thomas  Duckle  Baines 
and  Ann  Duckle,  said  that  the  question  was  not  whether  Payne,  at  the  time  when 
he  agreed  to  sell  the  estate  to  Robert  Duckle,  had  a  good  title,  but  whether  the 
contract  between  him  and  Robert  Duckle  was  not  a  binding  contract :  that  a  party 
[527]  may  validly  contract  to  sell  a  larger  interest  in  an  estate  than  he  has  at 
the  date  of  the  contract,  and  that  he  may  enforce  a  specific  performance  of  the 
contract,  if  he  can  make  out  a  title  at  any  time  before  the  suit  instituted  by  him  for 
that  purpose  is  finally  disposed  of.  Boehm  v.  ll'iMil  (1  Jac.  Ix  Walk.  419).  Pat(m  v. 
Eixien^  (Madd.  &  Geld.  256). 

Mr.  James  Russell,  for  Robert  Duckle. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that,  until  1816,  Payne,  the  vendor, 
did  not  himself  acquire  any  interest  in  or  power  over  the  estate  which  enabled  him  to 
dispose  of  the  fee,  and  therefore,  at  the  time  when  he  contracted  to  sell  the  estate  to 
Robert  Duckle,  and  when  Thomas  Duckle  the  elder  made  his  will,  Payne  was 
incapable  of  conferring  any  such  interest  or  power  upon  any  other  person ;  and, 
consequently,  the  moiety  of  the  estate  which  Thomas  Duckle  the  elder  agreed  to 
purchase  did  not  pass  by  his  will,  but  the  Defendant  Robert  Duckle  was  a  trustee 
of  that  moiety  for  the  Plaintiff,  his  heir  at  law. 


[528]     Poole  v.  Mar.sh.     July  11,  1837. 

Parties.     Ejectment. 

Where  a  bill  is  filed  to  restrain  an  ejectment,  the  tenant  must  be  made  a  party,  unless 
the  landlord  has  been  admitted  to  defend  the  action. 

The  Defendant  having  brought  an  ejectment  against  the  Plaintiffs  tenant,  the 
Plaintiff,  before  he  had  made  himself  a  Defendant  to  the  action,  filed  a  bill  to  restrain 
it,  but  did  not  make  the  tenant  a  party ;  and  on  that  account  the  Defendant 
demurred. 

(1)  It  did  not  appear  what  interest  these  parties  had  in  the  estate. 
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Mr.  Jacob,  in  support  of  the  demurrer,  referred  to  Laivley  v.  JFaMen   (3  Swans. 

"Mr.  Knieht  and  Mr.  G.  Richards,  in  support  of  the  bill.  ,  •,  .    i     .v. 

The  Vice-chancellor  [Sir  L.  Shadwellj.  I  have  always  considered  it  to  be  the 
practice  to  make  the  tenant  a  party  to  a  bill  to  restrain  an  ejectment,  except  where 
the  landlord  has  been  admitted  to  defend  the  action. 

[529]     CooKSON  V.  CooKSON.     July  11,  12,  1837. 

[Not  followed.  Cox  v.  Willoughhy,  1880,  13  Ch.  D.  863.] 

Cmversim.     Partners  and  Partnership.     Pre-emption. 

A.  carried  on  trade  upon  land  of  which  he  was  seised  in  fee.  Afterwards  he  took  one 
of  his  sons  into  partnership  for  24  years,  and  conveyed  to  him,  in  fee,  certain  shares 
in  the  land  ;  and,  by  their  articles  of  partnership,  they  covenanted  that  the  land 
should,  at  all  times  thereafter,  be  held  as  partnership  property,  and  be  considered 
and  treated  as  part  of  the  joint  stock  of  the  trade ;  and  it  was  provided  that  if 
either  partner  died  or  retired  during  the  24  years,  his  co-partner  might  purchase 
his  share  at  the  sum  stated  to  be  its  value  in  the  last  yearly  accounts.  In  the 
course  of  the  24  years  £1700  was  expended,  out  of  the  partnership  funds,  in  build- 
ing on  the  land.  After  the  expiration  of  the  24  years,  and  until  A.'s  death,  he  and 
his  son  continued  to  carry  on  their  trade  on  the  land  without  entering  into  any 
new  agreement.  Held,  that  the  son's  right  of  pre-emption  as  to  his  father's  share 
of  thestock,  including  the  land,  expired  with  the  term  of  24  years,  and  that,  all  the 
debts  of  the  partnership  having  been  paid,  A.'s  share  of  the  land  retained  its 
original  character  and  descended  to  his  heir. 

Isaac  Cookson  the  elder,  previously  to  the  year  1803,  carried  on  the  business  of  a 
bottle  manufacturer  at  Newcastle-upon-Tyne,  and  used,  solely  for  the  purposes  of  his 
trade,  certain  freehold  messuages,  warehouses,  buildings,  parcels  of  ground  and  other 
hereditaments,  in  and  near  Newcastle,  of  which  he  was  seised  in  fee,  subject,  as  to 
part,  to  a  mortgage  for  £3500  and  interest.  In  1803  he  took  his  son,  the  Defendant 
Isaac  Cookson  the  younger,  into  partnership  with  him,  and  agreed  to  give  I.  Cookson 
the  younger  six  32d  parts  of  the  stock,  property  and  effects  of  the  business  and  of  the 
profits  thereof  as  from  the  1st  of  January  1803,  and  to  convey  to  I.  Cookson  the 
younger  six  32d  parts  of  the  before-mentioned  hereditaments,  discharged  of  the 
£3500  and  interest ;  and  it  was  also  agreed  between  them  that  the  hereditaments 
should  continue  to  be  used  as  a  manufactory  for  carrying  on  the  trade,  and  should  be 
considered  as  part  of  the  joint  stock  of  the  business.  The  father  and  son  accordingly 
became  partners  together  for  24  years,  as  from  the  1st  of  January  1803 ;  and  by 
indentures  of  lease  and  release,  dated  the  8th  and  9th  of  October  1804,  the  father,  in 
consideration  of  natural  love  and  [530]  affection  for  his  son,  conveyed  to  his  son  in 
fee,  freed  from  the  £3500  and  interest,  six  undivided  32d  parts  of  the  hereditaments 
which  were  described  as  being  then  used  as  a  glass  bottle  manufactory  :  and  by 
articles  of  co-partnership,  dated  the  14th  of  January  1805,  after  reciting  that  it  was 
the  intention  of  the  parties  that  the  six  32d  parts  of  the  hereditaments  should  be  con- 
veyed to  and  vested  in  the  son,  his  heirs  and  assigns,  and  that  the  remaining  twenty- 
sis  32d  parts  should  remain  vested  in  the  father,  his  heirs  and  assigns,  but,  in  both 
instances,  to  be  had,  taken  and  enjoyed  as  part  of  the  joint  stock  in  the  partnership  business; 
and  that  the  father  and  son  had  carried  on  trade  in  partnership  as  manufacturers  of  , 
glass  bottles,  in  and  upon  the  hereditaments,  from  the  1st  of  January  1803,  and  had 
agreed  to  continue  partners  in  that  business  from  that  day  for  the  term  of  24  years : 
it  was  witnessed  that,  in  pursuance  of  the  aforesaid  intentions  of  and  agreements' 
between  the  parties,  and  for  carrying  the  same  more  completely  into  execution,  they 
covenanted  with  each  other  that  they  had,  since  the  1st  of  January  1803,  been,  and 
they  and  their  respective  executors  and  administrators  would  be  and  continue  partners 
in  the  before-mentioned  business  for  24  years  from  the  1st  of  January  1803  ;  the  joint 
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trade  tx)  be  carried  on  at  Newcastle  with  such  joint  stock  or  capital  as  the  partners 
for  the  time  being  should  from  time  to  time  deem  expedient :  and  that  the  parties 
should,  at  all  times  during  the  continuance  of  the  co-partnership,  and  at  the  ceasing, 
dissolving  or  other  eventual  determination  thereof,  hold,  enjoy  and  be  interested  in 
the  joint^'stoek  and  trade,  and  all  monies,  goods,  wares,  merchandizes,  specialties, 
commodities,  debts  and  other  etiects  which  should  from  time  to  time  be  in  or  belong- 
ing to  the  joint  stock  and  trade,  and  all  gains  and  profits  to  arise  therefrom,  in  [531] 
the  shares  before  mentioned  :  and  that  all  sums  of  money,  charges  and  disbursements, 
that  should  at  any  time  thereafter  be  necessary  to  be  laid  out  in  and  about  the  joint 
trade,  stock  and  dealings,  should,  at  all  times  during  the  partnership,  be  allowed  and 
sustained  by  and  out  of  the  whole  joint  stock  and  trade,  and  the  gains  and  protits 
thereof,  so  as  each  of  the  parties  should  pay  his  share  thereof  in  the  proportions 
aforesaid  ;  and  that,  in  case  of  the  death  of  either  of  the  partners  during  the  co- 
partnership, his  executors,  administrators  or  assigns  should  be  entitled  to  his  share 
and  proportion  of  all  the  joint  stock  and  effects  in  manner  therein  and  hereinafter 
mentioned,  and  without  any  right  of  survivorship  in  the  other  of  them  ;  and  that 
books  should  be  provided  in  which  entries  should  be  made  of  all  particulars  of  all 
monies  received  and  paid,  and  of  all  goods,  wares  and  commodities  bought  and  sold, 
received  in  and  delivered  out,  and  of  all  other  matters  and  things  conducing  to  the 
manifesting  the  state  and  atfairs  of  the  partnership ;  and  that  the  partners  should,  on 
the  1st  of  January  in  every  year,  account  together  and  fully  state  a  true  and  par- 
ticular account  in  writing  of  their  joint  stock  and  trade,  and  all  monies,  goods,  debts 
and  etfects  belonging  thereto,  and  of  all  debts  then  due  for  or  on  account  of  the  same, 
so  as  it  might  plainly  appear  what  the  state  and  condition  of  the  joint  stock  and 
trade  then  was,  and  should  enter  in  the  journal  the  particulars  of  the  residue  or 
balance  of  every  such  account ;  and  that,  at  the  expiration  of  the  co-partnership,  the 
partners  should  make  up,  settle  and  sign  a  final  account  of  the  joint  stock  and  trade, 
and  all  monies,  debts,  goods,  specialities,  profits  and  effects  then  belonging  thereto, 
and  also  of  and  concerning  all  debts,  sum  and  sums  of  money,  losses,  charges,  damages 
and  expenses  which  should  be  by  the  partners  due  [532]  or  owing  to  any  person  or 
persons,  or  which  the  partners  should  have  suffered  or  sustained  ;  and  that,  as  soon 
a.s  conveniently  might  be  after  such  final  account  should  be  settled  and  signed, 
payment  should  be  made  of  all  debts  or  sums  of  money  which  should  be  then  due 
from  the  partnership,  to  any  person  or  persons  whomsoever,  on  account  of  the  joint 
trade,  and  that  payment,  division,  partition  and  delivery  should  be  made  l)y  and 
between  the  partners,  at  their  common  office  or  such  other  place  as  they  should  agree 
upon,  of  all  the  stock,  monies,  goods,  wares,  merchandizes  and  effects  which  might 
then  belong  to  the  partnership,  in  proportion  to  their  respective  shares  in  the 
stock  and  trade  ;  and  that  it  should  be  lawful  for  either  of  the  partners,  before  the 
expiration  of  the  24  years,  to  assign  or  transfer,  in  his  lifetime,  or  to  bequeath  at  his 
decease,  his  shares  unto  a  son  or  sons,  and  that  such  son  or  sons  should,  upon  such 
assignment  being  made  or  such  bequests  taking  effect,  become  a  partner  or  partners  in 
the  joint  trade,  in  the  proportion  or  proportions  of  the  share  or  shares  or  part  or  parts 
so  assigned  or  bequeathed,  but  subject  to  the  covenants,  clauses,  and  agreements  in 
the  articles  contained  ;  and  that  if,  at  any  time  before  the  expiration  of  the  24  years, 
either  of  the  partners  should  be  desirous  to  sell  and  dispose  of  his  share  or  shares 
in  the  joint  stock  and  trade  other  than  to  a  son  or  sons,  or  in  case  any  partner 
should  die  before  the  expiration  of  the  term  without  having  bequeathed  his  share 
of  the  joint  stock  and  trade  to  a  son  or  sons  as  aforesaid,  then  the  partner  so 
desirous  to  sell  and  dispose  of  such  share  or  shares  as  aforesaid,  or  the  executors  or 
administrators  of  the  partner  so  dying  without  having  bequeathed  his  share  of  the 
joint  stock  and  trade  to  a  son  or  sons  as  aforesaid,  should  give  20  days'  notice,  of 
such  desire  or  death,  to  the  other  or  surviving  partner  who  might,  if  be  should 
[533]  think  fit,  purchase,  accept,  or  take  such  share  or  shares  or  so  much  and  such 
part  or  parts  thereof  as  should  not  then  have  been  assigned  or  bequeathed  to  a  son  or 
sons  as  aforesaid,  unto  him,  at  such  price  as  the  full  value  of  the  .same  share  or  shares 
or  such  part  or  parts  thereof  as  aforesaid,  should  amount  to,  according  to  the  yearly 
account,  made  and  subscribed  as  therein  mentioned,  for  the  year  ending  the  1st  day 
of  January  next  preceding  such  notice  ;  but  in  case  no  such  account  should  then  have 
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been  made  and  signed,  then  the  share  or  shares  of  the  said  freehold  hereditaments  and 
premises  should  be  so  purchased  and  taken  at  a  proportionable  part  of  the  sum  at 
which  the  same  hereditaments  and  premises  were  valued  in  the  last  yearly  account 
which  should  then  have  been  subscribed  by  the  partners,  and  the  other  stock,  debts 
and  effects  at  such  sums  as  the  same  should  then  be  actually  worth  ;  and,  in  case 
there  should  be  any  doubt  or  difference  respecting  the  value  of  the  said  stock,  debts 
and  other  effects,  then  the  same  should  be  ascertained  by  arbitrators ;  and  that  the 
party  so  giving  notice  as  aforesaid  should,  upon  payment  of  the  purchase-money, 
grant,  assign  and  release,  unto  the  party  so  accepting  and  purchasing  such  share  or 
shares,  his  executors  and  administrators,  all  his  or  their  part  or  parts,  share  or  shares, 
right,  interest  and  demand  whatsoever,  from  the  day  of  such  purchase,  of  and  in  the 
jomt'stock  and  trade,  and  the  monies,  goods,  wares,  debts  (other  than  such  debts  as 
thereinafter  mentioned),  gains  and  other  effects  and  estates  whatsoever  which,  at  the 
time  of  such  notice,  were  in  or  belonging  to  the  partnership,  or  jointly  owing  or 
belonging  to  the  partners  upon  account  of  the  joint  trade  and  stock ;  and,  in  case 
either  of  "the  partners,  or  the  executors  or  administrators  of  a  deceased  partner,  should, 
in  consequence  of  such  notice,  sell  and  dispose  of  his  share  or  [534]  shares  in  the 
stock  and  trade  as  aforesaid,  then  all  such  bad  and  desperate  debts  as  should  not  have 
been  reckoned  as  good,  and,  as  such,  cast  up  and  included  in  the  yearly  account  to  be 
made  and  stated  as  aforesaid,  should,  with  all  convenient  speed,  be  divided  or 
distributed  among  the  party  or  parties  so  giving  and  receiving  such  notice,  in  pro- 
portion to  their  respective  shares  and  interests  in  the  joint  stock  and  trade ;  and  that, 
thereupon,  the  parties  so  giving  and  receiving  such  notice  as  aforesaid  should  give 
unto  each  other  and  their  respective  executors  and  administrators  full  power  and 
authority  to  sue  for,  get  in  and  recover  his  and  their  debts  allotted  to  them  respec- 
tively ;  and  that  in  case  neither  of  such  partners,  after  such  notice  as  aforesaid,  should 
be  willing  to  become  the  purchaser  of  the  shares  and  interests  of  the  other  of  them 
so  minded  to  sell  or  dying,  then  it  should  be  lawful  for  the  party  giving  such  notice 
to  sell  and  dispose  of  his  share  and  interest  in  the  stock  and  trade  to  any  person  or 
persons  of  general  fair  character,  and  that  the  persou  or  persons  who  should  become 
the  purchaser  or  purchasers  of  the  share  or  shares  so  sold  should  be  admitted  into 
the  partnership,  but  under  and  subject  to  the  same  covenants,  clauses  and  agreements 
as  were  contained  in  the  articles  :  and  that  the  partners,  or  their  respective  executors, 
administrators  or  assigns,  should  not  sell  or  dispose  of  his  and  their  shares  of  the 
joint  stock  and  trade  or  any  part  thereof,  otherwise  than  as  aforesaid.  And  the 
articles  further  witnessed  that  the  parties  thereto,  in  pursuance  of  the  agreements  and 
for  the  considerations  therein  mentioned,  did  thereby,  for  themselves  respectively,  and 
for  their  respective  heirs,  executors,  &c.,  covenant  with  each  other  and  their  several 
heirs,  executors,  &c.,  that  the  freehold  hereditaments  should,  at  all  times  thereafter,  he 
held  and  accepted  as  partnership  property,  and  be  [535]  considered  and  treated  as  part  of  the 
joint  stock  of  the  partnership  trwie,  according  to  the  several  shares  and  interests  of  the 
partners  therein. 

In  1818  I.  Cookson  the  elder  agreed  to  give  to  his  son  three  other  32d  shares  in 
the  business,  and  also  in  the  freehold  premises ;  and,  in  pursuance  of  that  agreement, 
indentures  of  lease  and  release,  dated  the  1st  and  2d  of  January  1818,  were  made 
between  them,  and  thereby,  after  reciting  the  indentures  of  the  Sth  and  9th  of 
October  1804,  and  that  I.  Cookson  the  elder  had  paid  off  the  £3500  and  interest, 
and  that  he  was  then  seised  in  fee-simple  of  twenty-six  32d  shares  in  the  heredita- 
ments and  premises,  and  that  he  had  agreed  to  convey  three  of  those  32d  shares  to 
his  son  ;  it  was  witnessed  that,  in  consideration  of  his  natural  love  and  affection  for 
his  son,  he  conveyed  those  three  32d  shares  to  his  son  in  fee:  and  by  another 
indenture,  dated  the  3d  of  January  1818,  after  reciting  the  indentures  of  the  8th  and 
9th  of  October  1804,  the  articles  of  co-partnership  and  the  indentures  of  the  1st  and 
2d  of  January  181S,  and  that  it  was  the  intention  of  the  parties  that  the  three  32d 
shares  of  the  freehold  premises  should  be  vested  in  the  son,  his  heirs  and  assigns,  and 
that  the  rest  of  the  father's  shares  should  remain  vested  in  him,  his  heirs  and  assigns, 
but,  m  both  instances,  to  be  had,  taken  and  enjoyed  as  part  of  the  joint  stock  in  the  partner- 
ship trade  or  business :  it  was  witnessed  that  the  father,  in  consideration  of  his  natural 
love  and  affection  for  his  son,  assigned  to  his  son,  his  executors,  &c.,  three  32d  parts 
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of  the  joint  trade  or  business  and  the  capital,  stock,  monies,  goods,  wares,  merchan- 
dizes, specialties,  commodities,  utensils,  materials,  debts,  and  all  other  the  effects, 
matters  and  things  belonging  thereto,  under  and  subject,  nevertheless,  to  such 
regulations,  restrictions  [536]  and  agreements  as  were  contained  in  the  articles ;  and 
the  father  and  son  thereby  covenanted  with  each  other  that  they,  their  executors 
and  administrators,  should,  immediately  after  the  date  of  the  now  stating  deed,  be 
interested  in  the  joint  trade  or  business  and  the  capital,  stock,  monies,  goods,  wares 
and  merchandizes,  specialties,  commodities,  utensils,  materials,  debts,  and  all  other 
the  effects,  matters  and  things  which  then  were  or  should,  from  time  to  time,  be  in  or 
belonging  thereto,  and  also  all  gains  and  profits  thereof,  and  should  be  liable  and 
accountable  for  all  losses,  damages,  expenses,  purchases,  payments,  claims  and  demands 
concerning  the  same,  in  the  shares  following  (that  is  to  say),  the  father  in  twentv- 
three  32d  parts,  and  the  son  in  the  remaining  nine  3'2d  parts. 

The  father  and  son  continued  to  carry  on  the  business  under  the  articles  (with 
such  variation  in  their  shares  as  before  mentioned)  until  the  1st  of  January  1827, 
when  the  term  of  2-1  years  expired.  In  the  course  of  that  term  £1700  and  upwards 
were  expended,  out  of  the  funds  of  the  partnership,  in  erecting  new  buildings  and 
making  other  improvements  upon  the  premises.  After  the  expiration  of  the  terra 
the  father  and  son  continued  to  carry  on  the  business  in  partnership  together,  without 
entering  into  any  new  articles,  in  the  same  manner  as  they  had  done  during  the 
term  :  and,  from  the  commencement  of  the  partnership,  they  held  and  used  the 
freehold  premises  for  the  purposes  of  their  trade  alone ;  and  the  estimated  value 
of  those  premises  was  entered  in  the  books  and  accounts  of  the  partnership  as  part 
of  the  capital  or  joint  stock,  and  was  treated  and  considered  in  all  respects  as  part 
thereof. 

I.  Cookson  the  elder  died  intestate  on  the  13th  of  December  1831,  leaving  John 
Cookson,  his  eldest  son,  [537]  his  heir,  and  si.x  other  children  who,  with  their  elder 
brother,  were  his  next  of  kin.  John  Cookson,  Isaac  Cookson  and  one  of  the  other 
children  took  out  administration  to  their  father.  All  the  debts  due  from  the  trade 
at  the  intestate's  death  were  paid  ;  and  Isaac  Cookson  the  younger  remained  in 
possession  of  the  stock,  including  the  land,  and  continued  to  carry  on  the  trade  on 
his  own  account. 

The  bill  was  filed  by  the  intestate's  five  youngest  children,  against  their  brothers 
John  and  Isaac,  praying  that  it  might  be  declared  that  the  intestate's  twenty-three 
32d  shares  in  the  freehold  premises  formed  part  of  the  stock-in-trade  of  the  partner- 
ship at  the  intestate's  death,  and  that,  as  such,  John  Cookson  had  no  beneficial 
interest  therein  as  the  intestate's  heir ;  and  that  the  whole  of  the  trading  concern 
might  be  sold  and  the  proceeds  be  divided  between  the  intestate's  estate  and  the 
Defendant  Isaac  Cookson,  according  to  their  respective  shares  and  interests  therein  ; 
and  that  it  might  be  declared  that  the  Defendant  Isaac  Cookson  had  no  right  of 
pre-emption  as  to  his  father's  shares  in  the  trading  concern,  including  the  freehold 
premises. 

Sir  \V.  Home,  Mr.  Burge  and  Mr.  Purvis,  for  the  Plaintiffs.  The  articles  recite 
that  it  was  the  intention  of  the  parties  that  the  freehold  premises  should  be  had,  taken 
and  enjoyed  as  part  of  the  stock  of  the  partnership ;  and  the  parties  covenant  that 
those  premises  shall,  at  all  times  thereafter,  be  held  and  accepted  as  partnership 
property,  and  be  considered  and  treated  as  part  of  the  joint  stock  of  the  partnership 
trade.  It  was  impossible  for  the  parties  to  have  expressed  more  clearly  their  [538] 
intention  to  convert  the  land  into  personalty.  The  articles  also  provide  for  the  case 
of  a  partner  wishing  to  retire  from  the  partnership  or  dying ;  and  they  stipulate  that 
his  share  of  the  stock,  that  is,  of  all  the  partnership  property  blended  together, 
whether  real  or  personal  in  its  nature,  should  be  offered  for  sale  by  the  retiring  partner 
or  the  executors  of  the  deceased  partner,  as  the  case  might  be,  to  the  continuing  or 
surviving  partner,  at  the  sum  stated  to  be  its  value  in  the  yearly  account  signed  on 
the  1st  of  January  next  preceding;  but,  if  no  such  account  should  have  been  signed, 
then  that  the  retiring  or  deceased  partner's  share  of  the  land  might  be  taken  by  his 
co-partner  at  a  proportionable  part  of  the  sum  at  which  the  land  was  valued  at  the 
last  yearly  account,  and  his  share  of  the  other  stock,  debts  and  effects,  at  the  sum 
which  it  should  be  then  actually  worth.     During  the  whole  of  the  partnership  the 
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land  was  used  exclusively,  for  Je  Purpo- „^^^^^^^ 

"'InlTlK'tlergave  to  the  son  three  additional  shares  in  the  partnership; 
«nd  certa  n  deeds  were  then  executed  for  the  purpose  of  vesting  those  shares  in  the 
son  •  i?every  othe  respect,  however,  those  deeds  were  in  perfect  conformity  with  the 
son.  ^'^.^''^2^..  M^r^av9r  the  deed  of  the  3d  of  January  1818  recites,  expressly, 
S^ftwItreinStorof  the  pities  that  the  three  32d  shares  of  the  freehold 
Semses  should  be  vested  in  the  son,  his  heirs  and  ^n^and  that  the  remaining 
Cyhree  bares  therein  should  remain  vested  in  [539]  the  fa  her  his  heirs  and 
assi"?s  but  in  both  instances,  to  be  had,  taken  and  enjoyed  as  part  of  the  ]oint  stock 

"'  tlE:i:^SSr ^re  may  be  between  this  case  and  any  of  the  ^gd^  c^ 
that  difference  is  in  favour  of  the  proposition  which  we  contend  for.  The  land  was 
acquired  and  used  for  the  purposes  of  the  trade ;  a  right  of  pre-emption  was  given  to 
th  surviving  or  continuing  partner ;  in  the  case  of  a  partner  dying,  the  persons  who 
were  to  deal  with  his  share  were  his  personal,  not  his  real,  representatives ;  and  in 
order  that  there  might  not  be  any  possibility  of  doubting  as  to  the  intention  of  the 
parties,  an  express  covenant  was  inserted  in  the  articles  that  the  land  should  be  held 
as  partnership  property,  and  be  considered  and  treated  as  part  of  the  joint  stock  of 
the  partnership.  Toimsend  v.  Devannrs  (1  Mont,  on  Partnership,  Appen.  9J  J  and  1 
Eoper  on  Husband  and  Wife,  Jacob's  edit.  346,  note) ;  Paplcy  v.  Watmom-th  (7  Ves. 
i4-  see  Rawlall  v.  Puindall,  ante,  vol.  7,  p.  271).  In  this  latter  case  the  land  was 
not  'purchased  by  the  partners  for  the  purposes  of  trade,  l)ut  was  devoted  by  the 
oricrinal  owner  to  those  purposes ;  and  it  was  held  on  that  ground  to  have  been  con- 
verted into  personalty.  So,  in  this  case,  I.  Cookson  the  elder,  who  was  the  original 
owner  of  the  land,  devoted  it  to  the  purposes  of  the  trade,  and,  on  taking  his  son  into 
partnership  with  him,  he  and  his  son  bound  themselves  to  hold  it,  not  in  its  original 
character,  but  as  personal  estate.  [The  Vice-Chancellor.  Is  there  any  stipulation 
in  the  articles  of  1805  that,  when  the  partnership  ceases,  the  land  shall  be  soldi] 
[540]  There  is  no  stipulation  exactly  in  those  terms  ;  but  there  is  an  express  provision 
by  which  a  right  of  pre-emption'as  to  the  shares  of  a  deceased  or  retiring  partner  is 
secured  to  the  surviving  or  continuing  partner.  In  Fdplcy  v.  Watenmrth  an  option  to 
purchase  the  shares  of  a  deceased  partner  in  the  freehold  estate  was  given  to  the 
survivors,  and  it  was  inferred  from  that  circumstance  that  the  parties  intended  to 
convert  the  freeholds  into  personalty.  It  may  be  said  that  the  provision  as  to  the 
right  of  pre-emption  did  not  remain  in  force  after  the  expiration  of  the  original  term 
of  24  years ;  but  if  the  parties  continued  to  trade  upon  the  old  premises,  just  in  the 
same  manner  as  they  did  before,  is  it  not  to  be  inferred  that  they  meant  the  original 
articles  to  remain  in  force  in  every  particular  ?  [The  Vice-Chancellor.  How  can 
it  be  contended  that  the  stipulation  in  the  articles,  as  to  what  was  to  be  done  in  the 
event  of  either  of  the  partners  dying  during  the  term  of  2-1  years,  is  applicable  where 
neither  of  the  partners  died  until  after  the  expiration  of  the  term  ?  Is  there  any 
case  in  which  it  has  been  decided  that  real  estate,  in  its  original  nature,  has  changed 
its  quality,  where  it  was  neither  Ipurchased  out  of  the  partnership  funds,  nor  was 
required  to  be  sold  for  partnership  purposes,  after  the  termination  of  the  partnership, 
that  is,  where  it  was  not  required  to  be  sold  for  payment  of  debts,  or  for  any  of  the 
other  purposes  of  the  partnership  I  ] 

Mr.  Knight,  for  the  Defendant  John  Cookson.     There  is  no  such  case. 

Mr.  Jacob  and  Mr.  Wilbraham,  for  the  Defendant  Isaac  Cookson.  AYe  have  to 
contend,  first,  that  the  land  was  con-[541]-verted,  absolutely,  into  personalty,  by  the 
articles ;  and,  secondly,  if  it  was  not,  that  our  client  still  has  the  option  to  purchase 
his  father's  shares  in  it,  and  that,  when  he  exercises  that  option,  it  will  be  converted 
into  personalty.  Toimley  v.  Bedwell  (14  Yes.  .591).  If  a  party  has,  by  contract,  bound 
himself  to  submit  to  a  sale  of  his  land,  he  has  converted  it  into  personalty.  Isaac 
Cookson  the  younger  had  not  the  slightest  intention  of  acquiring  real  estate  as 
such  ;  he  acquired  it  for  the  purpose  of  carrying  on  the  trade  ;  and  his  father  must 
be  held  to  have  done  the  same.     If  land  is  acquired  and  used  for  the  purposes  of 
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trade,  it  becomes  as  much  part  of  the  stock  as  if  it  had  been  purchased  out  of  the 
funds  of  the  partnership. 

The  articles  begin  with  reciting  that  it  was  the  intention  of  the  parties  that  the 
land  should  be  had,  taken  and  enjoyed  as  part  of  the  joint  stock  :  and,  at  the  end 
oi  the  instrument,  there  is  an  express  covenant  that  at  all  times  thereafter  it  should 
It'  held  and  accepted  as  partnership  property,  and  be  considered  and  treated  as  part 
•'  the  joint  stock  of  the  trade.  That  covenant  is  the  only  instance  in  which  the 
;rs  are  mentioned  in  the  operative  part  of  the  deed,  and  they  are  there  mentioned 
!y  for  the  purpose  of  being  precluded  from  making  anj-  claim  to  the  land  :  as 
:  cnership  property,  they  were  to  have  nothing  to  do  with  it.  The  first  stipulation 
;:;  the  articles  is  that  the  father  and  son,  and  their  respective  executors  and  adminis- 
tTitors,  should  continue  partners  for  24  years.  It  was  not  a  partnership  which  was 
be  dissolved  by  the  death  of  either  of  them  ;  but  they  and  their  executors  and 
■uinistrators  were  to  continue  partners  for  the  24  years.  If  then  the  father  had 
d  during  the  first  12  years  of  the  term,  his  share  in  the  [542]  partnership  property, 
...eluding  the  corpus  or  inheritance  of  the  estate,  would  have  devolved  upon  his 
executors  or  administrators;  and,  during  the  remaining  12  years,  the  estate  must 
have  remained  in  the  trade,  subject  to  all  the  debts,  losses  and  other  contingencies 
of  the  trade,  and  subject  to  be  sold  in  order  to  pay  those  debts  and  losses  and  also 
any  balance  that  might  be,  eventually,  found  due  to  the  son.  The  articles  then 
provide  that  all  sums  of  money,  charges  and  disbursements  whatsoever  that  should 
at  any  time  thereafter  be  necessary  to  be  laid  out  in  and  about  the  trade,  should, 
at  all  times  during  the  continuance  of  the  partnership,  be  allowed  and  sustained  out 
of  the  stock.  The  land,  therefore,  was  devoted  to  all  the  partnership  liabilities.  It 
is  then  provided  that,  in  case  of  the  death  of  either  of  the  partners  during  the  term, 
his  executors  or  adminisiralors  shall  be  entitled  to  his  share  of  all  the  joint  stock.  What 
is  that  but  a  declaration  that  the  land  shall  be  personal  property  I  It  is  dedicated, 
in  Mo,  to  the  partnership  demands,  and  then  it  is  said  that  on  the  death  of  either 
of  the  partners  his  share  shall  go  to  his  executors  or  administrators.  The  articles 
next  point  out  what  is  to  be  done  at  the  expiration  of  the  term.  The  partners  are  to 
make  out  an  account  of  all  the  assets  of  the  partnership  (including,  of  course,  the 
land,  which  was  before  declared  to  be  part  of  the  assets)  and  also  an  account  of  all 
the  debts,  losses,  Ac,  of  the  jmrtnership ;  and  then  payment  is  to  be  made  of  all 
debts  due  to  any  person  or  persons  whomsoever  on  account  of  the  trade.  So  that 
the  whole  property  of  the  partnership  is  to  be  applicable  to  satisfy  the  demands  of 
every  person  upon  the  partnership,  which,  of  necessity,  includes  what  might  be 
found  due  to  one  of  the  partners.  Perhaps  it  may  be  said  that  the  winding  up  of 
the  partnership  is  not  to  take  place  by  sale,  in  the  ordinary  [543]  way,  but  by 
division,  j>arlilion  and  delivery.  Now  what  division  or  partition  of  the  land  could 
be  made  at  the  office  of  the  partnership !  Besides,  it  might  turn  out  that  the  assets 
were  less  than  the  debts  due  from  the  partnership ;  and  then  either  partner  would 
have  a  right  to  say  that  the  land,  as  well  as  the  rest  of  the  stock,  should  be  sold  for 
payment  of  the  debts.  In  Cook  v.  CoUingrulge  (Jac.  607  ;  see  620)  the  articles  of 
partnership  provided  that,  upon  the  expiration  of  the  partnership  term,  the  stock-in- 
trade  should  be  divided,  in  specie,  amongst  the  partners :  but  Lord  Eldon  said  that 
that  was  not  practicable :  and,  therefore,  the  partnership  must  be  wound  up  in  the 
ordinary  way,  that  is,  by  a  sale  of  the  stock.  Moreover,  in  this  case,  it  became 
important  in  the  course  of  the  trade  to  make  additional  buildings  and  other  improve- 
ments upon  the  land ;  and  the  money  expended  for  those  purposes  came  out  of  the 
partnership  funds.  The  additions  and  improvements  were  made  for  the  benefit  of 
the  trade,  not  for  the  benefit  of  the  heir ;  and  the  increased  value  of  the  land  became 
part  of  the  profits  of  the  trade.  How  then  is  each  party  to  have  his  share  of  the 
money  so  expended,  except  by  selling  the  property  and  each  party  drawing  out  his 
share  of  the  proceeds  ?  Then  the  articles  provide  that  if,  during  the  term,  either 
partner  should  be  desirous  of  selling  his  share  to  any  person  except  a  son,  or  shuuhl 
die  without  having  bequeathed  his  share  to  a  son,  the  partner  so  desirous  to  sell  his 
share,  or  the  executors  or  administrators  of  the  deceased  partner,  shall  give  notice  of  such 
desire  or  death  to  the  other  partner,  and  the  sale  of  the  deceased  partner's  share  in 
the  inheritance  of  the  land  is  to  be  carried  into  effect  and  completed  by  his  execufms 
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m-  administratm-s  We  submit,  therefore,  as  the  land  was  subjected,  by  the  [544] 
Trtii  to  thr-ightsof  executors  or  administrators,  to  the  expenditure,  debts  and 
bs  e  of  the  partnership,  to  a  power  of  sale  given  to  the  executors  or  admmistrators 
and  to  the  payment  of  the  balances  due  to  the  partners,  and,  as  the  affairs  of  the 
partnership  could  not  be  wound  up  without  a  sale,  that  it  was  converted  by  the 
articles  into  personalty  ;  and,  if  it  was  once  converted,  it  cannot  be  reconverted 
without  the  consent  of  both  parties.  r  <.u     4.  c 

The  parties  continued  to  carry  on  the  trade  after  the  expiration  of  the  term  of 
24  years  That  was  a  prolongation  of  the  term  ;  and,  as  they  carried  on  the  trade 
in  the  same  manner,  precisely,  as  they  bad  done  before,  all  the  provisions  of  the 
articles  attached  upon  them.  If  the  land  was  not  converted  by  the  articles,  it  will 
be  converted  as  soon  as  Isaac  Cookson  the  younger  shall  have  exercised  his  option  to 

purchase  his  father's  share.  ,T^rJ.Tl,^-l  u  ^ 

Mr  Knight  and  Mr.  Mathews  appeared  for  the  Defendant  John  Oookson  ;  but 
The   Vice-Chancellor   [Sir   L.    Shadwell]    without    hearing   them,   said:    The 
question  is  whether,  for  all  purposes  whatever,  the  shares  which  Isaac  Cookson  the 
elder  had  in  his  freehold  estate  are  to  be  considered  as  personal  estate. 

In  the  first  place,  those  cases  can  hardly  be  said  to  bear  upon  the  subject,  the 
foundation  of  which  is,  in  effect,  that  freehold  tenements  were  purchased  for  the 
benefit  of  the  partnership  out  of  the  partnership  assets  :  because  Isaac  Cookson  the 
elder  was,  originally,  solely  seised  in  fee  of  the  freehold  tenements  in  question ;  and 
in  the  year  1804  he  voluntarily  conveyed  to  his  son  six  32d  parts  of  those  freehold 
tenements,  and  afterwards  he  executed  the  instrument  of  the  Uth  of  January  1805, 
[545]  which  formed  the  articles  of  partnership,  upon  which,  alone,  the  question  can 
be  said  to  turn.  Before  the  partnership  expired,  that  is,  in  the  year  1818,  by  deeds 
of  the  1st  and  2d  of  January  in  that  year,  Mr.  Isaac  Cookson  the  elder  conveyed 
three  other  32d  parts  of  the  same  freehold  tenements  to  his  son  :  and  then  another 
instrument  was  made,  dated  the  3d  of  January  1818,  which,  in  eflect,  declared  what 
should  be  the  state  of  the  partnership,  as  between  the  father  and  son,  with  reference 
to  the  three  shares  which  had  newly  accrued  to  the  son. 

Now,  in  this  case,  the  whole  benefit  which  the  son  took  proceeded  from  the  father 
by  way  of  bounty  exclusively ;  and  there  was  no  application  of  partnership  assets  to 
the  purchase  of  the  land  in  question  for  the  purposes  of  the  partnership.     But  the 
articles  of  the  Uth  of  January  1805,  after  reciting  the  preliminary  matter,  and  that 
I.  Cookson  the  elder  was  seised  in  fee-simple  of  the  other  twenty-six  undivided  32d 
parts  or  shares  in  the  premises,  proceed  as  follows  : — "And  whereas  it  is  the  intention 
of  the  parties  hereto  that  the  six  32d  parts  or  shares  of  and  in  the  said  hereditaments 
and  premises  comprised  in  the  said  recited  indentures  should  be  conveyed  to  and  vested 
in  the  said  Isaac  Cookson  the  younger,  his  heirs  and  assigns,  and  that  the  remaining 
twenty-six  32d  parts  or  shares  thereof  and  therein  should  remain  vested  in  the  said 
Isaac  Cookson  the  elder,  his  heirs  and  assigns,  but,  in  both  instances,  to  be  had,  taken 
and  enjoyed  as  part  of  the  joint  stock  in  the  partnership  trade  or  business."     Then 
the  parties  proceed  to  declare  that  they  will  be  partners  for  the  term  of  2-1  years  from 
the  1st  of  January  1803  ;  and  there  are  the  usual  clauses  which  do  not  appear  to  me 
to  aft'ect  the  case  ;  and  there  are  other  clauses  directing  yearly  accounts  to  be  taken. 
Then  there  is  the  [546]  clause  providing  for  what  shall  be  done  at  the  expiration  of 
the  partnership ;  and  it  seems  to  me  that  that  clause  and  the  last  clause  of  all  in  these 
articles  are  the  only  ones  which  it  is  necessary  to  consider ;  because  the  clauses  which 
relate  to  what  was  to  be  done  if,  at  any  time  before  the  expiration  of  the  term  of  24 
years,  either  of  the  parties  should  be  desirous  to  sell  his  share,  or  should  die  without ., 
having  bequeathed  his  share  to  a  son,  are  clauses  which  apply  only  to  the  specific  case  1 
which  is  there  pointed  out,  and  do  by  no  means,  even  by  reference,  apply  to  the  case  ; 
which  did  happen,  namely,  to  the  case  that  the  original  term  of  24  years  did  actually': 
expire,  and  that  the  father  and  .son  continued  to  carry  on  the  partnership  business  . 
without  any  new  stipulation  until  the  death  of  the  father  in  1831.     It  seems  to  me 
that  the  effect  in  law  was  this,  namely,  that  inasmuch  as,  when  they  continued  to  i 
carry  on  the  partnership  after  the  expiration  of  the  original  term,  without  entering 
into  any  new  stipulations,  the  stipulations  that  were  in  the  old  articles  did  apply,  as  j 
far  as  they  could  ;  but  the  stipulation  with  respect  to  the  purchase  of  a  deceased 
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irtner's  share  could  not  apply ;  inasmuch  as  that  stipulation  had  reference  only  to 
the  contingency  of  one  of  the  partnere  dying  during  the  continuance  of  the  term; 
and,  therefore,  the  only  material  clause  is  that  which  directs  what  was  to  be  done  at 
the  expiration  of  the  partnership.     That  clause  provides  that,  at  the  expiration  of 
the  partnership,  the  partners  should  meet  and  account  together,  and  that  all  debts 
le  from  the  partnership  should  be   paid,   and   that  then   true   payment,   division, 
irtition  and  delivery  should  be  made,  by  and  between  the  partners,  at  their  common 
:Hce  or  such  other  place  as  they  shall  agree  upon,  of  all  such  stock,  monies,  goods, 
ires,  merchandizes  and  effects  which  might  then  belong  to  the  partnership,  in  pro- 
■rtion  to  their  re-[547]spective  shares.  "Now,  in  the  case  of  Cook  v.  Collingridge,  to 
which  Mr.  Jacob  referred,  the  case  was  not  incumbered  with  the  difficulty  of  there 
being  any  freehold  tenement  as  part  of  the  partnership  property  ;  but  the  partners 
had  leaseholds  and  a  variety  of  chattel  property,  of  all  sorts  and  descriptions,  things 
it  a  personal  nature,  and  things  almost  of  an  indescribable  nature,  contracts  with 
istomers  and  so  on  ;  and  the  articles  of  partnership  there  directed  that  the  property 
-iiould  be  divided,  received  and  uken  by  the  parties  according  to  their  respective 
iterests;  and  Lord  Eldon  observed,  with  great  reason,  that  it  was  very  difficult  to 
■ply  the  exact  language  of  that  sentence  to  some  of  the  particulars  of  which  the 
iitnership  property  consisted;  so  that  nothing  could  be  directed  except  a  sale.     In 
■is  case,  I  do  not  lay  stress  on  the  word  partition  as  pointing  to  any  particular  mode 
:  dealing  with  the  real  estate.     There  is,  however,  a  direction  that  there  shall  be 
ivment,  division,  partition  and  delivery  ;  and,  if  the  state  of  the  partnership  assets 
ere  such  as  that  it  was  not  necessary  to  sell  the  whole,  but  it  was  possible  to  divide 
-  me  things  by  delivery,  there  seems  to  be  no  reason  why  that  mode  should  not  be 
lopted,  and  the  other  things  not  capable  of  delivery  might  be  sold,  and  the  produce 
ivided.     But  what  strikes  me  as  the  law  applicable  to  the  case  is  this,  namely,  that 
w  which  Sir  William  Grant  laid  down  in  Bell  v.  Phijn  (7  Ves.  453).     In  that  case 
rsons  who  were  in  partnership  as  merchants  joined  with  another  person  in  buying 
.1  estate  as  tenants  in  common,  the  merchants  buying  2-3ds  and  the  other  party 
tying  l-3d;    and  Sir  W.  Grant  says:  "Suppose  this  was  partnership  property,  I 
:.ul)t  whether  the  consequence  is  a  conversion.     There  was  no  occasion  to  call  for  it 
[548]  for  any  of  the  purposes  of  the  partnership.     It  remains  clear.     Each  might 
have  entered  into  the  enjoyment  of  his  share.     Then  suppose  all  die,  why  is  it  to  be 
considered  personal  property — something  ditterent  from  what  it  really  is,  as  between 
the  real  and  personal  representatives  '  "     So  it  appears  to  me  in  this  case  ;  when  the 
partnership  terminated,  it  is  not  suggested  that  there  was  any  necessity  for  a  sale  of 
a  particle  of  the  assets  for  the  purpose  of  paying  the  partnership  debts.     The  conse- 
quence therefore  is  that  that  which  unquestionably  was  originally  freehold  property 
will  remain  freehold  property  in  the  two  different  parties,  that  is,  that  the  share  of 
I.  Cookson  the  elder  will  descend  to  his  heir  or  go  according  to  his  will ;  and  Isaac 
Cookson   the   younger  will  retain  his  nine  32d  shares  as  freehold    estate ;   and    so 
with  respect  to  many  other  articles  which  may  belong  to  the  partnership,  but  which  it 
may  not  be  necessary  to  sell  ;  they  may  be  divided  between  the  father's  estate  and 
the  son  in  proportion  to  their  shares. 

Then  it  was  said  that  the  clause  at  the  end  of  the  articles  must  be  taken  as  shew- 
ing that,  for  all  intents  and  purposes  and  for  all  time,  the  effect  of  this  dealing 
between  the  father  and  son  was  to  make  the  father's  twenty-six  32d  shares  personal 
property.  Now  that  clause  is  as  follows  : — "  And  it  is  hereby  further  witnessed  that 
the  said  Isaac  Cookson  the  elder,  and  Isaac  Cookson  the  younger,  in  pursuance  of 
the  agreements  and  for  the  considerations  hereinbefore  mentioned  and  contained,  do 
hereby,  for  themselves  respectively,  and  for  their  respective  heirs,  executors  and 
administrators,  covenant,  promise,  declare  and  agree  to  and  with  each  other,  and 
their  several  heirs,  executors  and  administrators,  that  the  hereditaments  and  premises 
hereinbefore  mentioned  to  be  vested  in  the  parties  hereto  as  aforesaid  shall,  at  all 
times  [549]  hereafter,  be  held  and  accepted  as  partnership  property,  and  be  considered 
and  treated  as  part  of  the  joint  stock  of  the  aforesaid  partnership  trade,  according  to 
the  several  shares  and  interests  of  the  said  partners  therein,  as  hereinbefore  mentioned 
and  conuined." 

Now  I  understand  that  covenant  as  having  a  very  distinct  meaning,  namely,  that 
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during  the  partnership,  and,  if  necessary  for  partnership  purposes  after  the  expiration 
of  the  partnership  the  shares  which  the  father  and  the  son  had  respective  yshond 
be  considered  as  personal  estate:  but  it  would  be  quite  absurd  to  say  that  that 
covenant  shall  be  so  extended  as  that,  though  the  partnership  expired,  and  though 
the  land  was  not  required  to  be  sold  for  partnership  purposes,  it  should  have  the  effect 
of  making  that  which  was  unquestionably  land  m  its  own  nature  absolutely  personal 
estate,  not  for  any  beneficial  purpose  to  the  father  or  to  the  son  but  for  the  purpose 
of  makin-  a  sort  of  unnatural  and  unnecessary  conversion  of  real  assets  into  personal 
as  between  the  real  and  personal  representatives  of  the  two  partners  respectively. 
This  would  be  a  nonsensical  construction  in  ray  opinion  :  and  that  the  parties  did  not 
so  consider  it  is  pretty  evident  from  the  way  in  which  the  remaining  26  shares  of  the 
father  were  dealt  with.  For,  when  you  look  at  what  took  place  in  1818,  you  find  that 
the  father  then  agreed,  voluntarily,  to  increase  the  shares  of  the  son  in  the  partner- 
ship and  in  the  freehold  property ;  and  the  conveyance  was  made  as  upon  the  former 
occasion,  commencing  with  a  recital  that  the  father  was  seised  in  fee-simple  of  twenty- 
six  3-\l  shares :  and  then  he  is  made  to  convey  three  of  his  shares,  just  in  the  same 
manner  as  if  he  was  holding,  unfettered  by  any  stipulation  whatever,  the  twenty-six 
32d  shares  which  remained  vested  in  him. 

[550]  The  parties  then  have  another  deed  of  the  3d  of  January  1818,  in  which 
the  conveyance  of  the  three  additional  shares  is  recited,  and  they  go  on  to  declare 
that  the  additional  shares  shall  be  held  subject  to  the  stipulations  which  existed  in 
the  former  articles  of  partnership. 

In  the  first  place,  therefore,  there  was  no  purchase  of  the  land  out  of  partnership 
assets  for  partnership  purposes,  and  there  are  no  stipulations,  in  the  articles  of  partner- 
ship, which,  upon  a  fair  construction,  can  be  said  to  have  this  effect,  namely,  as 
between  the  real  and  personal  representatives  of  Mr.  I.  Cookson  the  elder,  of 
converting  the  real  estate  into  personalty,  and  it  was  not  necessary,  for  any  partner- 
ship purpose,  that  there  should  be  any  conversion. 

Therefore,  my  opinion  is  that  the  original  character  of  the  shares  remaining  in 
Isaac  Cookson  the  elder  continued  after  his  death,  and,  consequently,  that  his  heir 
at  law  is  entitled  to  them. 


[551]    OwDEN  V.  Campbell.    April  26,  28,  July  17,  1837. 
Husband  and  Wife.     Pleading.     Parties.     Misjoinder.     Will.     Construction.     Legacy. 

Husband  and  wife  ought  not  to  join  as  Co-plaintiffs  in  a  suit  relating,  exclusively,  to 
the  wife's  separate  property. 

Testatrix  gave  to  her  executors  such  a  sum  of  money  as,  at  her  decease,  would 
purchase  £2500  three  per  cents.,  and  directed  them  to  invest  it  in  their  names,  and 
to  pay  the  dividends  to  A.  for  life.  She  then  gave  several  pecuniary  legacies,  and 
directed  all  the  above-mentioned  legacies  to  be  paid  within  three  months  after  her 
death.  The  executors  were  unable  to  get  in  the  assets  until  four  years  after  the 
testatrix's  death,  at  which  time  the  three  per  cents,  had  risen.  Held  that  the 
direction  for  payment  of  the  legacies  did  not  apply  to  the  first  bequest ;  but  that 
A.  was  entitled  to  have  the  full  sum  of  £2-500  stock  purchased,  and  to  be  paid  the 
amount  of  the  dividends  from  the  testatrix's  death. 

The  testatrix  in  this  cause  gave  to  her  executors  such  a  sum  of  money  as,  at  the 
time  of  her  decease,  would  purchase  £2500  three  per  cent,  consols,  and  directed  them 
to  invest  it  in  that  stock,  in  their  names,  and  to  pay  the  dividends  to  Mrs.  Owden 
for  her  life,  for  her  separate  use ;  and  that,  after  Mrs.  Owden's  decease,  the  said 
principal  sum  of  £2500  should  sink  into  her  residuary  estate  :  and,  after  giving 
several  pecuniary  legacies,  she  directed  that  all  the  above-mentioned  legacies  should 
be  paid  within  three  months  after  her  decease  :  and  she  gave  the  residue  of  her  estate, 
and,  after  Mrs.  Owden's  decease,  the  sum  of  £2500  stock  to  her  executors. 

The  testatrix  died  in  1830.  At  that  time  a  fund  which  con.stituted  nearly  the 
whole  of  her  assets  was  the  subject  of  litigation  in  the  Court  of  Chancery ;  and  it  did 
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not  become  available  to  tbe  purposes  of  her  will  until  the  litigation  terminated  in 
1834. 

In  December  of  that  year  the  bill  in  this  cause  was  filed  by  Mr.  and  Mrs.  Owden 
against  tbe  executors,  [552]  praying  that  the  executors  might  be  decreed  to  purchase 
the  £2500  consols  out  of  the  testatrix's  assets,  and  to  pay  the  dividends  to  Mrs. 
Owden  for  her  life,  for  her  separate  use. 

Mr.  Knight  and  Mr.  Mathews,  for  the  Defendants,  said  that,  as  the  suit  related, 
exclusively,  to  Mrs.  Owden's  separate  property,  her  husband  ought  not  to  have  been 
joined  with  her  as  a  Plaintifl'  in  the  suit ;  but  the  bill  ought  to  have  been  filed  by  Mrs. 
Owden,  by  her  next  friend,  and  her  husband  ought  to  have  been  made  a  Defendant : 
and  they  "contended  that,  on  account  of  the  misjoinder,  the  bill  ought  to  be  dismissed. 
Siffd  v.  Phelps  (ante,  vol.  7,  p.  239),  Huphes  v.  Evans  (1  Sim.  &  Stu.  185),  Beeix  v. 
Dalbv  (2  Sim.  &  Stu.  464). 

Mr.  Jacob  and  Mr.  Lynch,  for  the  Plaintiff's,  said  that  Mr.  Owdon  admitted  the 
right  of  his  wife,  and  prayed,  expressly,  that  the  dividends  of  the  £2500  stock  might 
be  paid  to  her  for  her  separate  use  :  that  suits  respecting  the  rights  of  married  women 
were  always  instituted  by  them  and  their  husbands  jointly,  except  where  the  husband 
claimed  adversely  to  his  wife,  which  was  not  the  case  here.  (Mitf.  Treat.  3d  edit.  22  ; 
4th  edit.  28.)  Sini/fh  v.  Myers  (3  Matld.  474),  Mallack  v.  Gallon  (3  P.  W.  352),  Slinson 
V.  Jshlei/  (5  Russ!  4).  In  Simuns  v.  Horwoo>l  (1  Keen,  7)  the  Master  of  the  Rolls 
did  not  consider  that  the  joining  of  the  husband  and  wife,  as  Co-plaintitfs,  in  a  suit 
relating  to  the  wife's  separate  property,  was  an  objection  to  making  a  decree,  but  that 
it  was  an  objection  to  making  a  decree  in  favour  of  the  husband.  Laird  v.  [553] 
Tobin  (1  MoUoy's  Rep.  543).  In  FerrLi  v.  Foky  (not  reported)  an  objection  similar  to 
the  present  was  mafle,  but  the  Lord  Chancellor  expressed  an  opinion  against  it. 

The  Vice-Chaxcellor  [Sir  L.  Shadwell].  It  is  manifest,  if  there  is  a  contest 
between  the  husband  and  wife,  that  the  interest  of  the  wife  requires  that  her  husband 
should  be  made  a  Defendant.  But  here  the  objection  is  taken  by  the  Defendants  and 
not  by  the  wife,  and  the  question  is  whether  the  interest  of  the  Defendants  does  not 
require  that  the  husband  should  be  made  a  Defendant.  A  suit  by  husband  and  wife  is 
the  suit  of  the  husband;  and,  if  the  bill  is  dismissed,  or  a  decree  is  made  adverse  to  the 
claims  of  the  wife,  the  wife  may  file  a  fresh  bill  by  her  next  friend,  in  which  case  the 
Defendants  would  be  doubly  vexed.  The  question,  therefore,  is  whether  the  suit 
ought  not  to  be  so  constructed  as  that,  if  the  bill  should  be  dismissed  or  a  decree 
should  be  made  adverse  to  the  wife,  she  would  be  bound  by  it.  As,  however,  it  has 
been  said  that  the  Lord  Chancellor  has  expressed  an  opinion  upon  the  point,  I  will 
ascertain  what  that  opinion  is  before  I  decide  upon  the  objection. 

April  28.  The  Vice-Chancellor  [Sir  L.  Shadwell].  I  have  conversed  with  the 
Lord  Chancellor  upon  the  objection  that  was  raised  in  this  case,  and  as  to  the  opinion 
which  his  Lordship  was  said  to  have  expressed  upon  the  point.  His  Lordship  said 
he  had  no  recollection  that  he  had  expressed  any  such  opinion  ;  so  far  frorn  it  that 
he  was  rather  disposed  to  hold  that,  if  husband  and  wife  join  as  Co-plaintiffs  in  a 
suit  relating  [554]  exclusively  to  the  wife's  separate  property,  the  bill  ought  to  be 
dismissed,  m  the  husband  has  no  interest  in  the  subject-matter  of  the  suit. 

In  this  case,  however,  I  do  not  feel  disposed  to  order  the  bill  to  be  dismissed  ; 
although  I  am  of  opinion  that  the  record  has  been  improperly  constructed.  Therefore, 
on  the  Plaintiffs  paying  the  costs  of  the  day,  I  will  give  leave  to  amend  the  bill  by 
striking  out  the  name  of  the  husband  as  a  Plaintiff",  substituting  a  next  friend  to  the 
wife  and  making  the  husband  a  Defendant.(l) 

(1)  See  Baffdy  v.  King,  1  Keen,  601  ;  Wake  v.  Parker,  2  Keen,  59.  In  England 
and  IFife  v.  DmcTis  (PioUs,  15th  March  1839),  an  objection  similar  to  that  in  the  above 
case  was  raised  by  the  answers  of  the  Defendants  Downs  and  Alexander,  and  insisted 
on,  at  the  hearing,  as  a  ground  for  dismissing  the  bill.  The  Master  of  the  Rolls 
refused  to  dismiss  the  bill,  but  ordered  that,  on  the  Plaintiff,  Mr.  ilngland,  giving 
security  for  the  costs  already  incurred,  and  for  any  additional  costs  that  might  be 
occasioned  in  consequence  of  the  amendment  after  mentioned,  Mrs.  England  should 
be  at  liberty  to  amend  the  bill  by  striking  out  her  husband's  name,  adding  a  next 
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July  17.     The  bill  having  been  amended  as  above  mentioned,  the  cause  again  came 

on  to  be  heard.  .        .       .        ,,     ^    ^  .  •  ,    j     n,  . 

The  three  per  cent,  consols  had  risen  in  price  since  the  testatrix  s  death  ;  and 

[555]  Mr.  Jacob  and  Mr.  Lynch  contended  that,  nevertheless,  Mrs.  Owden  was 
entitled  to  have  £2500  of  that  stock  purchased,  and  also  to  be  paid  the  amount  of  the 
dividends  which  would  have  accrued  thereon,  in  case  the  purchase  had  been  made 
immediately  after  the  testatrix's  death. 

Mr.  Knight  and  Mr.  Mathews  said  that  the  legacy  in  question  was  a  gift,  not  of 
£2500  consols,  but  of  a  sum  of  money  the  amount  of  which  was  to  be  regulated  by 
the  price  of  consols  at  the  time  of  the  testatrix's  death,  that  is,  of  such  a  sum  of 
money  as,  at  the  testatrix's  death,  would  have  purchased  £2500  consols  ;  and  that 
Mrs.  Owden  was  entitled  to  interest  at  four  per  cent,  on  that  sum  from  the  end  of  a 
year,  or,  at  the  earliest,  from  the  end  of  three  months  after  the  testatrix's  death. 

Mr.  Willcock,  for  the  Defendant  Mr.  Owden. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  It  is  impossible  to  read  this  will  with- 
out perceiving  that  the  testatrix  meant  that  the  dividends  of  the  £2500  stock  should 
become  payable  to  Mrs.  Owden  from  the  day  of  her  death,  and  that  there  should  be 
always  standing,  in  the  name  of  her  executors,  such  a  sum  of  stock  as  would  be  suffi- 
cient to  produce  those  dividends.  Any  dealing,  therefore,  with  the  assets,  which 
would  produce  less  than  that  amount  of  stock,  would  not  provide  that  fund  which  the 
testatrix  meant  should  be  always  standing  in  the  names  of  her  executors. 

The  direction  to  pay  the  legacies  within  three  months  after  the  testatrix's  death 
does  not  apply  :  for  there  was  no  payment  to  be  made  to  Mrs.  Owden,  once  for  all ; 
[556]  but  the  executors  were  to  purchase  £2500  three  per  cents.,  and  were  to  continue 
to  pay  the  dividends  to  Mrs.  Owden  during  her  life. 

At  the  end  of  her  will  the  testatrix  says  :  "  As  to  all  the  rest,  residue  and 
remainder  of  my  estate  and  effects,  and,  after  the  decease  of  the  said  Caroline  Owden, 
as  to  the  said  sum  of  £2500  three  per  cent,  consolidated  Bank  annuities,"  &c.  There- 
fore, from  first  to  last,  she  keeps  in  view  that  there  was  always  to  be,  as  part  of  her 
personal  estate  (subject  to  the  payment  of  the  dividends  to  Mrs.  Owden),  a  sum  of 
£2500  three  per  cents,  purchased  with  part  of  her  assets.  The  consequence  is  that 
(subject  to  the  payment  of  the  legacy  duty)  Mrs.  Owden  is  entitled  to  have  £2500 
three  per  cents,  purchased,  and  also  to  be  paid  the  amount  of  the  dividends  that  would 
have  become  due  on  that  sum  in  case  it  had  been  purchased  immediately  after  the 
testatrix's  death. 


[557]    Holme  v.  Williams.    March  22,  1839. 

Debtor  and  Creditor.     Infant  Heir  or  Deiisee.     Construction  of  \\  Geo.  4  and 

1  JVill.  4,  c.  47. 

Where  it  is  necessary  to  resort  to  the  real  estates  of  a  deceased  debtor  for  payment 
of  his  debts,  the  Court  may  direct  the  money  to  be  raised  by  mortgage  instead  of 
sale,  and  may  also  direct  the  infant  heir  or  devisee  of  the  debtor  to  convey  the 
estates  to  the  mortgagees. 

This  was  a  creditor's  suit :  and,  on  the  cause  coming  on  for  further  directions. 
It  was  said  that  it  would  be  beneficial  to  the  devisees  of  the  deceased  debtor's  estates 
(some  of  whom  were  infants)  that  the  money  required  for  payment  of  debts  should 
be  raised  by  mortgage  instead  of  sale  of  the  estates  :  but  a  doubt  was  expressed  as  to 
whether  the  Court  could,  under  11  Geo.  4  and  1  Will.  4,  c.  47,  s.  11,  direct  the  infant 

friend  and  making  her  husband  a  Defendant  (the  amendment  to  be  made  within  two 
months  after  the  order  should  have  been  drawn  up),  and  that  the  Defendants  Downs 
and  Alexander  should  have  the  costs  of  the  day  :  as,  however,  the  question  as  to  the- 
validity  of  trusts  for  separate  use  was  pending  before  the  Lord  Chancellor  in  TuUett  v. 
Armstrong  and  other  cases,  the  order  was  directed  not  to  be  drawn  up  until  the  last 
day  of  the  following  term. 


I 


8  SIM.  558.  BROOKS    V.    HAIGH  221 

Jevisees  to  join  in  conveying  the  estates  to  the  mortgagee,  inasmuch  as  that  Act  does 
not,  iu  express  terms,  authorize  the  Ck)urt  to  direct  infants  to  convey  estates,  except 
where  they  are  decreed  to  be  :<old  for  satisfaction  of  debts. 

The  Vice-Ch.vncellor  [Sir  L.  Shadwell]  said  that  a  mortgage  was,  at  law,  a 
conditional  sale,  and  therefore  he  was  of  opinion  that  he  had  jurisdiction,  under  the 
Act,  to  decree  the  estates  of  deceased  debtors  to  be  mortgaged  for  satisfaction  of  their 
debts,  and  also  to  direct  their  infant  heirs  or  devisees  to  convey  the  estates  to  the 
mortgagee. 

Mr.  Puller,  for  the  Plaintiflfs. 

Mr.  Wright,  for  the  Defendants. 


[558]     Brooks  r.  Haigh.    March  25,  1839. 

Practice.     New  Orders.     Injunction. 

Plaintiff  obtained  the  common  injunction  for  stay  of  execution,  and  soon  afterwards 
served  the  Defendants  with  notice  of  a  motion  to  stay  trial.  On  the  evening  before 
the  motion  was  to  have  been  made,  the  Defendant  filed  his  answer,  to  which  the 
Plaintiff  excepted,  and  then  obtained  an  order,  as  of  course,  to  refer  the  answer 
instanter  for  insufficiency.     Held,  that  the  order  was  regular. 

On  the  16th  of  March  1839  the  Plaintiff  obtained  the  common  injunction  for  stay 
of  execution  in  an  action  brought  by  the  Defendants ;  and  shortly  afterwards  he 
served  the  Defendants  with  notice  of  a  motion,  to  be  made  on  the  20th,  to  extend 
the  injunction  to  stay  trial.  On  the  evening  of  the  19th  the  Defendants  filed  their 
answer.  The  Plaintiff  excepted  to  it,  and,  on  the  22d,  obtained  an  order,  as  of  course, 
for  referring  the  answer  instanter  for  insufficiency.  The  Plaintiff  now  moved  to  dis- 
charge that  order  for  irregularity. 

Mr.  Jacob  and  Mr.  Mylne,  in  support  of  the  motion,  said  that  the  meaning  of  the 
words  "unless  in  injunction  causes,"  in  the  5th  Order  of  1828,  was  that,  in  injunction 
causes,  the  old  practice  with  respect  to  referring  answers  for  insufficiency  should 
remain  unaltered  ;  that,  where  a  Defendant  filed  his  answer  in  time  to  prevent  the 
Plaintiff  from  obtaining  the  common  injunction  and  the  Plaintiff  excepted  to  the 
answer,  he  was  at  liberty  to  refer  the  answer  instanter ;  that  if  the  Plaintiff  was  in 
possession  of  the  common  injunction,  and  the  Defendant,  on  putting  in  his  answer, 
moved  to  dissolve  it,  and  the  Plaintiff  shewed  exceptions  for  cause,  then  a  special 
order  was  made  to  refer  the  answer  instanter;  but  if,  as  in  the  present  case,  the 
Plaintiff  was  in  possession  of  the  common  injunction  and  there  was  no  shewing  of 
cause,  the  Plaintiff  was  not  at  liberty  to  refer  the  answer  instanter ;  Candler  v.  Parting- 
Urn  (Madd.  k  Geld.  102;  1  Smith's  Prac.  281);  there  Sir  John  Leach,  V.-C,  said: 
"Here  the  Plaintiff  is  in  possession  of  the  injunc-[559]-tion,  and  the  special  reason 
for  the  reference  instarder  has  no  application  to  the  present  case ;  and  the  order  is 
therefore  irregular  and  must  be  discharged."  At  all  events,  the  motion  to  refer  the 
answer  instanter  ought  to  have  been  made  upon  notice. 

Mr.  Knight  Bruce  and  Mr.  Geldart,  for  the  Plaintiff,  said  that  this  case  was  within 
the  spirit  and  reason  of  the  rule  by  which  Plaintiffs  in  injunction  causes  are  allowed 
to  refer  answers  instanter  for  insufficiency ;  that  the  reason  of  the  rule  was  to  prevent 
Defendants  in  injunction  causes  from  gaining  time,  by  putting  in  insufficient  answers ; 
that,  in  this  case,  the  common  injunction  was  not  obtained  until  after  the  declaration 
in  the  action  had  been  delivered,  and  consequently  it  did  not  stay  trial ;  that  the 
Plaintiff  was  entitled  to  stay  the  trial  of  the  action  when  the  answer  came  in ;  and 
he  would  be  entitled  to  an  order  for  that  purpose  as  soon  as  he  should  shew  that  the 
exceptions  had  been  allowed ;  that  the  injunction  in  Candler  v.  Partington  gave  the 
Plaintiff  everything  that  he  wanted  for  the  purpose  of  avoiding  delay  ;  but  that  was 
not  the  case  here  ;  and,  therefore,  the  expression  used  by  Sir  John  Leach  in  that  case 
did  not  apply ;  that  a  Plaintiff  in  an  injunction  cause  was  entitled  to  the  benefit  of 
the  exception  in  the  Fifth  Order,  where  the  injunction  obtained  was  incomplete,  that 
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is    where  it  did  not  give  the  Plaintiff  all  the  advantage  that  he  could  be,  by  any 
possibility,  entitled  to.     iMimnings  v.  Jdaiasm  {ante,  vol.  1,  p.  510). 

The  Vice-Chancellor  [Sir  L.  Shad  well].  This  case  bears  no  analogy  to  the  case 
in  which  a  Defendant,  after  putting  in  his  answer,  obtains  an  order  [560]  «es»  to  dis- 
solve the  iniunction  and  the  Plaintiff  shews  exceptions  for  cause  against  the  order 
bein-  made  absolute.  Both  parties  are  then  before  the  Court;  and  consequently  the 
orde?  to  refer  the  answer  instanter  is  made  in  the  presence  of  both  ot  them. 

I  have  always  understood  that  it  is  a  motion  of  course  in  injunction  causes  to 
refer  answers  instanter;  but  the  reason  for  doing  it  does  not  exist  where  the  common 
iniunction  would  stay  all  proceedings  in  the  action.      P™na  facie,  however,   the 
common  injunction  does  not  stay  all  proceedings,  as  the  Plaintiff  at  law  may  proceed 
to  trial  •  the  common  injunction,  therefore,  is  one  which  is  not  so  complete  as  it  may 
be  made  by  extending  it  to  stay  trial.     Consequently,  the  reason  assigned  by  Sir 
John  Leach  in   Gawller  v.  Partington  for  referring   answers   instanter  does  exist  m 
this  case  ;  for  here  the  Plaintiff  is  not  in  possession  of  the  injunction  to  stay  trial.    : 
Therefore  the  principle  of  that  case  is  entirely  in  favour  of  the  Plaintiff;   and  my    , 
opinion  is  that  the  order  sought  to  be  discharged  is  right ;  and  the  present  application   ; 
must  be  refused  with  costs. 

[561]     Mackinley  v.  Sison.     July  13,  1837. 

[S.  C.  1  Jur.  558.] 

Fawer.     Appointment.     Construction.     Will.     Publication. 

Testator  gave  to  trustees  a  sum  of  three  per  cents,  in  trust  for  his  daughter  for  life, 
and,  after  her  decease,  in  trust  for  such  persons  and  for  such  purposes  as  she  should, 
either  by  deed,  or  by  her  will  signed  and  j^Mished  by  her  in  the  presence  of  and 
attested  by  two  witnesses,  appoint,  and,  in  default  of  appointment,  in  trust  for  her 
children ;  but,  if  she  should  leave  no  child,  then  in  trust  for  the  testator's  other 
daughters  and  their  children.  The  daughter,  by  her  will,  which  was  expressed  to 
be  signed  and  sealed  only,  but  which  was  attested  by  three  witnesses,  gave  several 
pecuniary  legacies,  and  directed  them  to  be  paid  out  of  the  monies  invested  in  her 
name  in  the  fmir  per  cent.  Government  securities.  The  daughter  died  unmarried.  She 
had  no  four  per  cents,  standing  in  her  name,  nor  was  there  any  property  to  satisfy 
the  legacies,  except  the  three  per  cents,  standing  in  the  names  of  the  trustees  of 
her  father's  will.  Held,  that  the  power  was  not  confined  to  the  daughter's  children, 
but  was  general ;  and  that  her  will  was  a  due  execution  of  it. 

Thomas  Burnett,  by  his  will,  dated  the  21st  of  October  1819,  gave  his  residuary 
estate  to  trustees,  in  trust  to  invest  the  same  or  the  proceeds  thereof  in  real  or 
Government  securities  in  their  names,  and  to  pay  the  dividends  and  interest  thereof 
to  his  wife  for  her  life,  and,  after  her  decease,  as  to  the  sum  of  £50  long  annuities,  then 
standing  in  the  testator's  name,  upon  trust  to  pay  the  dividends  or  annual  produce 
thereof  to  such  person  or  persons  as  his  daughter  Eliza  Sison,  then  the  wife  of  William 
Sison,  should,  notwithstanding  her  then  or  any  future  marriage,  by  any  note  or  writ- 
ing signed  by  her,  appoint,  and,  after  her  decease,  upon  trust  to  transfer  the  capital 
of  such  long  annuities  to  such  person  or  persons,  for  such  intents  and  purposes,  and 
in  such  parts,  shares  and  proportions,  manner  and  form,  and  with,  under  and  subject 
to  such  conditions  and  restrictions,  as  his  said  daughter,  whether  sole  or  married,  by 
any  deed  or  deeds,  instrument  or  instruments  in  writing,  to  be  by  her  sealed  and 
delivered  in  the  presence  of  and  to  be  attested  by  two  or  more  credible  witnesses,  or, 
in  and  by  her  last  will  and  testament  in  writing,  or  any  writing  or  writings  purporting 
to  be  or  being  in  the  nature  of  her  last  will  and  testament,  to  be  [562]  by  her  signed 
and  jiuhlished  in  the  presence  of  and  to  be  attested  by  the  like  number  of  witnesses, 
should  direct  or  appoint,  give  or  bequeath  the  same  ;  and,  in  default  of  such  direction 
or  appointment,  gift  or  bequest,  or  in  case  of  any  such  which  should  not  amount  to  a 
complete  disposition  of  the  whole  of  such  long  annuities,  then,  as  to  the  whole  or  so 
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much  and  such  part  thereof  as  should  be  so  unappoiuted  or  undisposed  of  as  aforesaid, 
in  trust  for  all  and  every  the  child  or  children  of  his  said  daughter  by  her  then  or  any 
future  husband,  who,  being  a  son  or  sous,  should  live  to  attain  the  age  of  21  years, 
,  r,  being  a  daughter  or  daughters,  should  live  to  attain  that  age  or  be  previously 
a-ried,  in  manner  and  in  the  shares  and  proportions  thereiu  mentioned;  and,  as  to 
h  further  part  of  the  residue  of  the  aforesaid  stocks,  funds  and  securities  as  should, 
ai  the  then  current  price  of  the  market,  be  of  the  value  of  £2000  sterling,  upon  trust, 
after  the  decease  of  his  wife,  to  pay  and  apply  the  di\-idends  and  interest  thereof  for 
the  separate  use  of  his  daughter,  Mary  Ann  Burnett,  during  her  life,  independently  of 
any  husband  with  whom  she  might  intermarry,  in  the  same  manner  as  was  therein- 
liofore  directed  with  respect  to  the  dividends  and  annual  produce  of  the  £50  long 
"iiuiities  thereinbefore  directed  to  be  paid  and  applied  unto  and  for  the  sole  and 
jiarate  use  and  benefit  of  his  daughter  Eliza  Sison  ;  and,  after  the  decease  of  his 
1  ighter,  Mary  Ann  Burnett,  the  testator  directed  the  trustees  to  stand  possessed  of 
10  capital  of  the  last-mentioned  stocks,  funds  and  securities,  under  and  subject  to 
the  like  power  of  direction,  limitation  and  appointment  by  the  said  Mary  Ann 
Burnett,  whether  sole  or  married,  and,  in  default  of  and  subject  to  such  direction, 
limitation  or  appointment,  upon  the  like  trusts  for  all  and  every  her  child  and 
children  who,  being  a  son  or  sons,  should  [563]  live  to  attain  the  age  of  21  years,  or, 
being  a  daughter  or  daughters,  should  live  to  attain  that  age  or  to  be  married,  and 
in  the  same  manner,  in  all  respects,  as  were  thereinbefore  mentioned  with  respect  to 
the  £50  long  annuities  bequeathed  for  the  benefit  of  Eliza  Sison  and  her  child  or 
children.  And,  after  making  similar  bequests  in  favour  of  his  two  other  daughters 
and  their  children,  the  testator  provided  that  in  case  any  of  his  daughters  should  die 
without  having  a  son  who  should  attain  21,  or  any  daughter  who  should  attain  that 
age  or  be  married,  then  not  only  the  original  share  or  shares  thereby  provided  for 
such  daughter  or  daughters,  but  also  the  share  or  shares  accrued  under  that  clause, 
should  be  held  by  his  trustees  upon  the  same  trusts  and  subject  to  the  same  directions 
for  the  benefit  of  his  other  daughters  and  their  children  as  were  thereinbefore  declared 
with  regard  to  the  original  shares  thereby  provided  for  his  daughters  and  their 
children  respectively. 

The  testator  died  on  the  13th  of  October  1821.  His  widow  died  on  the  20th  of 
October  1833.  The  trustees  of  his  will  set  apart  £2279,  10s.  three  per  cent,  consols 
(being  equivalent  at  the  widow's  decease  to  £2000  sterling)  to  answer  the  bequest 
contained  in  his  will  in  favour  of  Mary  Ann  Burnett. 

Mary  Ann  Burnett  died  unmarried  in  March  1837,  having  made  a  will  in  the 
following  words : — 

"I,  Mary  Ann  Burnett,  spinster,  do  declare  this  to  be  my  last  will  and  testament, 
and  do  hereby  bequeath  my  property  as  follows  : — To  my  sister,  Eliza  Sison,  the  sum  of 
JB200  :  to  my  two  sisters,  Emma  Charlotte  Burnett  and  Caroline  Mary  Frances  Burnett, 
each,  the  sum  of  £300  sterling  :  to  my  four  brothers,  Duncan  [564]  Pringle  Burnett, 
Henry  Peter  Dickason  Burnett,  William  Hope  Whidby  Buniett  and  Charles  Mountford 
Burnett,  each  and  respectively,  the  sum  of  £200  sterling :  to  my  niece,  Eliza  Burnett, 
the  sum  of  19  guineas:  to  Marianne  Burnett,  the  wife  of  my  brother,  Charles 
Burnett,  the  sum  of  19  guineas  :  to  m\'  friend,  Louisa  Meynell  Travis  Belcombe, 
the  sum  of  £100  sterling :  to  my  friends,  Emma  Evans  and  Amelia  White,  each,  the 
sum  of  19  guineas.  All  these  above-mentioned  bequests  to  be  paid  out  of  the  monies 
inresied  in  my  name  in  Vie  four  per  cent.  Government  securities.  I  hereby  appoint  Henry 
Peters  Dickason  Burnett  and  Louisa  Meynell  Travis  Belcombe  to  be  joint  executors 
and  residuary  legatees.  Signed  and  sealed  this  4th  day  of  December  in  the  year  of  our 
Lord  1833,  Mary  Ann  Burnett.  Witness,  James  Terthewey,  Mary  Williams,  Robert 
Bulcock." 

Mary  Ann  Burnett  was  not,  either  at  the  date^of  her  will  or  at  her  death,  possessed 
of  or  entitled  to,  nor  had  she  any  power  to  appoint  or  dispose  of,  any  four  per  cent, 
stock  or  other  Government  securities,  nor  had  she  any  property  whatsoever  to  satisfy 
the  bequests  contained  in  her  will,  except  the  £2279,  10s.  three  per  cent,  consols 
standing  in  the  names  of  the  trustees  of  her  late  father's  will. 

The  bill  was  filed  by  two  of  the  trustees  of  the  testator's  will  against  the  other 
trustee,  and  also  against  Mary  Ann  Burnett's  surviving  sisters  and  the  other  legatees 
or  appointees  under  her  will :  and  the  questions  were. 
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First  whether  under  her  late  father's  will,  she  had  a  general  power  of  appoint 
ment  over  the  £2279,  10s.  [565]  three  per  cents.,  or  only  a  power  to  appoint  that  fund 
amonest  her  children'  in  case  of  her  leaving  any  ^         ^         .„  , 

Second,  whether  if  she  had  such  general  power,  her  will  was  a  due  execution 

r     'f  7 

Mr  W.  R.  Ellis,  for  the  Plaintiflfs.  .„     ,  „,         *        t,        <.^         <.     a  a 

Mr  Wieram  for  the  claimants  under  the  will  of  Mary  Ann  Burnett,  contended 
that  she  hid  a 'general  power  of  appointment  over  the  £2279  10s.  stock  and  that 
she  had  duly  exercised  that  power:  for,  first,  she  had  no  stock  to  which  the  words 
"  the  monies  invested  in  my  name  in  the  four  per  cent.  Government  securities,  could 
refer  except  the  stock  in  question,  and,  therefore,  her  will  contained  a  sufficient 
reference  to  the  fund  over  which  she  had  the  power ;  and  secondly,  that  though  her 
will  was  not  expressed  to  be  published,  yet  she  had  done  what  amounted  to  publica- 
tion for  in  the  body  of  it  she  had  declared  it  to  be  her  will,  and  had  signed  it  in  the 
presence  of  the  witnesses.     Lempriere  v.  Falpy  (ante,  vol.  5,  p.  108  ;  see  119),  Doe  v. 

Burdelt  (4  Adol.  &  Ell.  1).  ,     ,       ,  .   ,  •  •         •  .  -a  .v  ^ 

Mr  Knight  and  Mr.  G.  Richards,  for  the  testatrix  s  surviving  sisters,  said  that 
under  the  first  part  of  the  testator's  will  the  power  given  to  his  daughters  was 
certainly  general,  but  by;the  subsequent  part,  which  must  be  taken  with  the  preceding 
part,  the  power  was  confined  to  the  children  of  the  daughters.  In  Bri4ow  v.  Warde 
(^  Ves  iun.  336),  words  quite  as  general  as  those  in  the  present  case  were  held  to  give 
a' particular  power.  There,  in  the  first  part  of  the  deed,  the  power  was  given  ia 
general  terms,  but,  as  the  property  was  given  in  default  of  appointment  to  the 
children  of  the  marriage,  the  [566]  Lord  Chancellor  held  that  the  children  were  the 
only  objects  of  the  power.  In  this  case,  not  only  are  the  shares  of  the  daughters 
given  to  their  children  in  default  of  appointment,  but  there  is  a  proviso  in  the 
subsequent  part  of  the  will  which  declares  that  if  any  of  the  daughters  should  die' 
without  having  a  son  who  should  attain  21,  or  a  daughter  who  should  attain  that  age 
or  be  married,  the  shares,  as  well  original  as  accrued,  of  such  daughters,  should  be 
held  by  the  trustees  upon  the  same  trusts  for  the  benefit  of  his  other  daughters,  and 
of  their  respective  children  as  were  thereinbefore  mentioned,  with  respect  to  the 
original  shares  thereby  provided  for  his  daughters  and  their  children  respectively. 

The  next  question  is  whether  the  property,  the  subject  of  the  power,  has  been  so 
described  by  the  testatrix  as  to  make  her  will  operate  upon  it.  She  has  directed  her 
bequests  to  be  paid  out  of  the  monies  invested  in  her  name  in  the  four  per  cent. 
Government  securities.  She  had,  however,  no  stock  in  the  four  per  |cents.  or  in  any 
other  fund  standing  in  her  name.  The  stock  over  which  she  had  the  power  of 
appointment  consisted  of  three  per  cent,  consols,  and  remained  in  the  names  of  the 
trustees  of  her  father's  will.  The  testatrix,  therefore,  has  not  duly  pointed  out  the 
fund  which  she  was  empowered  to  dispose  of. 

Lastly,  the  power  was  to  be  exercised  by  a  will  signed  and  published  in  the 
presence  of  two  or  more  witnesses ;  but  the  will  in  question  was  merely  signed  and 
sealed  by  the  testatrix.  We  submit,  therefore,  that  the  power  has  not  ,been  duly 
exercised,  and,  consequently,  that  the  parties  to  whom  the  stock  is  given  over  in 
default  of  appointment,  under  the  original  will,  are  entitled  to  it. 

[567]  Mr.  C.  H.  Maclean  appeared  for  one  of  the  trustees  who  was  made  a 
Defendant. 

The  V ice-Chancellor  [Sir  L.  Shadwell].  It  is  plain  that  the  clause  in  the 
father's  will  by  which  the  power  is  created  contains  no  restriction  whatsoever  as  to  the 
persons  who  were  to  be  the  objects  of  it ;  and  it  was  very  reasonable  that  the  father  ' 
should  give  such  a  power  to  his  daughter,  as  it  would  have  enabled  her  to  make  a  : 
beneficial  arrangement  on  her  marriage,  by  appointing  the  fund  to  her  husband  in 
consideration  of  his  making  a  settlement  upon  her.  By  the  express  words  of  the 
father's  will,  the  gift  over  to  the  children  is  to  take  eflect  only  in  the  event  of  there 
being  no  appointment,  gift  or  bequest  by  the  daughter,  in  pursuance  of  the  power  : 
and  the  benefit  intended  for  the  children  is  in  no  degree  incon.sistent  with  the  power. 
The  subsequent  proviso  is  merely  a  modification  of  that  which  was  to  take  place  in 
case  of  there  being  no  appointment. 

I  was  much  struck  with  that  part  of  the  judgment  in  Bristow  v.  Warde,  in  which 


8  SIH.  363. 


MACKINLEY    V.    SISON  225 


Lord  Rosslyn  says :  "  The  articles  were  made  in  order  to  secure  a  provision  for  the 
intended  wiie  and  the  issue  of  the  marriage.  That  is  the  object  of  all  marriage 
articles  ;  particularly  here,  where  equal  sums  were  brought  in,  by  both  parties,  to  be 
settled  for  the  family  :  but  it  was  coutended  that  the  power  here  is  indefinite  as  to 
its  objects.  It  would  be  a  forced  construction  of  articles  to  hold  that  a  provision  to 
be  made  for  children,  in  default  of  appointment  to  be  equally  distributable,  in  the 
case  of  an  appointment,  should  be  subject  to  his  debts  ;  which  would  be  the  necessary 
consequence  of  holding  that  he  had  an  indefinite  power  of  appointing,  only  providing 
for  the  jointure  of  the  [568]  wife  :  for  if  he  had  that  indefinite  power,  it  would  be 
assets  ;  he  might  appoint  to  anyone  ;  his  creditors  could  aflect  it ;  and,  if  he  executed 
his  power  for  the  children,  the  children  must  take  it  subject  to  the  debts  of  the  father. 
It  is  not  the  natural  frame  of  such  a  settlement,  nor  is  it  the  construction  of  the  words 
of  this.  It  is  clear  the  power  of  appointment  is  not  indefinite ;  but  is  confined  to 
the  issue."  Now  I  cannot  help  observing  that,  upon  referring  to  the  articles  which 
are  stated  in  the  commencement  of  the  report,  it  appears  to  me  strange  to  say  that 
the  construction  to  which  his  Lordship  alludes  was  not  the  natural  construction  of 
the  words  of  the  instrument.  It  is  plain,  however,  that  the  construction  which  his 
Lordship  put  upon  the  articles  was  adopted  by  him,  mainly  on  the  ground  that  the 
nature  and  purposes  of  the  instrument  required  it.(l)  The  case  of  Biidowe  v.  Warde, 
therefore,  is  not  applicable  to  the  present  case. 

The  ne.xt  question  is  as  to  the  execution  of  the  ptower.  The  father's  will  requires 
that  the  power  shall  be  exercised  by  his  daughter,  either  by  a  deed  or  instrument  in 
writing  to  be  by  her  sealed  and  delivered  in  the  presence  of  and  to  be  attested  by 
two  or  more  witnesses,  or  by  her  last  will  and  testament  in  writing,  or  any  writing 
purporting  to  be  or  being  in  the  nature  of  her  last  will  and  testament,  to  be  by  her 
signed  and  published  in  the  presence  of  and  to  be  attested  by  the  like  number  of 
witnesses.  Now  I  find  no  legal  definition  or  explanation  of  the  meaning  of  the  term 
"  publication,"  and,  therefore,  if  it  appears  that  a  tesUtrix  [569]  has  produced  her 
will  to  witnesses  and  has  signed  and  sealed  it  in  their  presence,  and  they  have  attested 
that  she  has  done  so,  I  must  take  it  that  she  has  published  the  document  in  their 
presence.  I  am  of  opinion,  therefore,  that  the  power  has  been  duly  exercised  in  point 
of  form. 

The  last  question  is  whether  the  testatrix  has  sufficiently  described  the  fund  upon 
which  her  power  was  intended  to  operate.  By  her  will  she  has  given  a  variety  of 
pecuniary  legacies,  and  has  directed  them  to  be  paid  out  of  the  monies  invested  in 
her  name  in  the  four  per  cent.  Government  securities.  Now  there  were  no  four  per 
cent.  Government  securities  standing  in  her  name  :  but  the  bill  alleges  and  the  answers 
admit  that  the  testatrix  had  not,  at  the  time  of  making  her  will,  or  at  her  decease, 
any  right,  title  or  interest  in,  or  any  power  of  appointing  or  disposing  of,  by  will  or 
otherwise,  any  Bank  annuities,  stocks,  funds  or  Government  or  other  securities  except 
the  £2279,  10s.  three  per  cent,  consols  standing  in  the  names  of  the  trustees,  nor  had 
she,  either  at  the  time  of  making  her  will,  or  at  her  death,  or  at  any  other  time,  any 
property,  of  any  kind  or  description  whatsoever,  to  satisfy  the  bequests  in  her  will, 
save  the  £2279,  10s.  three  per  cents.  As,  therefore,  the  testatrix  had  no  property  to 
pay  the  legacies  given  by  her  will,  except  the  fund  which  had  been  appropriated  by 
the  trustees  under  her  father's  will,  my  opinion  is  that  the  description  contained  in 
her  will,  though  erroneous,  sufficiently  points  out  the  subject  upon  which  she  meant 
her  power  to  operate ;  and  therefore  the  execution  of  the  power  is  good  both  in  form 
and  substance. 

(1)  Sir  Edward  Sugden,  in  his  observations  on  the  case  referred  to,  adds  in  a  note  : 
"This  case,  however,  must  not  be  considered  as  establishing  a  general  rule."  See 
Treat.  Pow.  4th  edit.  463. 
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[570]    Vestris  v.  Hooper.(1)    June  7,  1837. 

Practice.     Bankrupt.     Dismmal. 

Plaintiff  filed  a  bill  and  obtained  an  injunction  to  restmn  the  Defendant  from  pro- 
ceedL  agaLst  her  at  law.  Afterwards  the  Plaintiff  became  bankrupt  and  the 
Defendant  served  her  assignees  with  notice  of  a  mot.on  .that  they  might  file  a 
supplemental  bill  within  ascertain  time,  or  that  the  bil  might  be  dismissed.  No 
uEpleraental  bill  was  filed,  but  the  assignees  consented  to  an  order  of  dismissal 
The  Plaintiff  was  not  served  with  notice  of  the  motion  to  dismiss ;  and,  on  that 
account,  the  order  was  discharged. 

The  bill  was  filed  for  an  injunction  to  restrain  the  Defendant  from  proceeding  with 
an  action  which  he  had  commenced  against  the  Plaintiff  The  injunction  was  subse- 
ciuently  obtained.  Pending  the  suit  the  Plaintiff  became  bankrupt ;  upon  which  the 
Defendant  served  the  assignees  with  notice  of  a  motion  that  the  bill  might  be  dismissed 
unless  they  should  file  a  supplemental  bill  within  a  certain  time.  A  supplemental 
bill  however,  was  not  filed ;  but  the  assignees  consented  to  an  order  for  dismissing 
the'bill.  The  Plaintiff  was  not  served  with  notice  of  the  motion  upon  which  that 
order  was  obtained,  and,  on  that  account, 

Mr.  Knight  and  Mr.  G.  Richards,  for  the  Plaintiff,  moved  to  discharge  the  order 

for  irregularity.  ,    ,    ,  ^t      -^,^  ■  ^cc 

Mr.  Jacob  and  Mr.  Goodeve,  for  the  Defendant,  contended  that,  as  the  Plaintiff 

had  become  bankrupt,  it  was  not  necessary  to  serve  her  with  notice  of  the  motion 

to  dismiss,  but  that  her  assignees  were  competent  to  consent  to  the  dismissal  of  the 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that,  although  the  Plaintiff  had 
become  bankrupt,  she  had  an  interest  in  sustaining  the  suit;  for  the  Defendant  might 
decline  to  go  in  under  the  fiat,  and  might  elect  to  proceed  against  her  personally,  and 
therefore  she  ought  to  have  been  served  with  notice  of  the  motion  to  dismiss. 

Order  of  dismissal  discharged. 

[571]    Ward  v.  Audland.    Juhj  U,  1837. 

[S.  C.  C.  P.  Coop.  146 ;  47  E.  R.  441.     For  subsequent  proceedings, 
see  8  Beav.  201 ;  50  E.  R.  79 ;  16  M.  &  W.  862.] 

Voluntary  Settlement. 

A.  assigned  choses  in  action  and  other  personal  chattels  to  a  trustee,  in  trust  for 
himself  for  life,  and,  after  his  death,  for  his  nephew  and  niece.  Some  years  after- 
wards he  made  a  will,  bequeathing  the  settled  property  to  other  persons.  After 
his  death  the  trustee  and  cestui  que  trusts  filed  a  bill  against  the  executors  and  the 
legatees,  praying  that  the  deed  might  be  established,  that  an  account  might  be 
taken  of  A.'s  personal  estate,  and  that  the  executors  might  deliver  over  the  residue 
to  the  trustee.  The  bill  was  dismissed.  But,  if  the  bill  had  been  filed  by  the 
trustee  alone  for  indemnity  against  conflicting  claims,  or  by  the  cestui  que  trusts 
alone,  to  have  the  benefit  of  the  deed,  the  Court  would  have  granted  relief.     Semhle. 

By  an  indenture,  dated  the  7th  of  July  1826,  and  expressed  to  be  made  between 
W.  Whitelock  of  the  first  part,  William  Turner  Ward  and  Margaret,  his  wife,  and 
Mary  Hervey,  widow,  of  the  second  part,  and  Joseph  AVard  of  the  third  part,  after 
reciting  that  Whitelock  was  then  possessed  of  or  interested  in  divers  sunjs  of  money 
out  at  interest  upon  securities,  and  also  of  and  in  household  goods,  furniture,  plate, 
linen  and  china,  and  of  a  policy  of  insurance  upon  his  own  life,  and  of  other  personal 

(\)  Ex  relatione. 
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estate  and  effects,  and  being  desirous  of  making  a  provision  for  William  Turner  Ward 
and  Margaret,  his  wife,  and  Mary  Hervey  (his  nieces  and  only  near  relations),  had 
proposed  to  assign  and  transfer  all  his  personal  estate  and  etfects  for  their  benefit, 
after  his  death,  in  manner  thereinafter  mentionetl ;  Whitelock,  in  consideration  of 
his  natural  love  and  affection  for  his  nieces,  and  for  their  advancement  and  mainten- 
ance in  life,  assigned  to  Joseph  Wai-d,  his  executors,  administrators  and  assigns,  all 
and  singular  his  household  goods,  furniture,  plate,  linen  and  china,  live  and  dead 
stock,  effects,  books,  prints  and  pictures,  and  also  all  sums  of  money  then  due  or 
owing  to  him,  or  which  might  at  any  time  thereafter  become  due  or  owing  to  him, 
with  all  policies  and  other  securities  for  the  same,  and  all  other  the  personal  estate 
and  effects  whatsoever,  whereof  he  then  was,  or  at  any  time  thereafter,  [572]  might 
be  possessed  of,  interested  in  or  entitled  unto,  and  in  whose  hands,  custody  or  power 
the  same,  or  any  of  them,  were  then  or  might  thereafter  come  or  be,  together  with 
the  several  mortgages  and  all  other  securities,  deeds,  evidences  and  writings  what- 
soever relating  to  the  premises  in  his  custody  or  power  which  he  could  come  by 
without  suit ;  to  hold  the  premises  thereby  assigned  to  J.  Ward,  his  executors, 
administrators  and  assigns,  to  the  use  and  benefit  of  Whitelock  for  his  life,  and,  after 
his  decease,  then  as  to  one  moiety  thereof,  to  the  use  and  behoof  of  W.  T.  Ward  and 
Margaret,  his  wife,  their  executors,  itc,  absolutel}^  and,  as  to  the  other  moiety  thereof, 
to  the  only  absolute  use  and  behoof  of  Mary  Hervev,  her  executors,  Ac,  absolutely, 
subject  nevertheless  to  the  proviso  following,  that  is  to  say,  that  in  case  W.  T.  Ward 
and  Margaret,  his  wife,  or  Mary  Hervey,  should  die  in  Whilelock's  lifetime  leaving 
issue  them  surviving,  then  the  part  or  share  of  them  or  her  so  dying,  of  and  in  the 
estate  and  effects  thereinbefore  limited  to  the  parent  or  parents  so  dying,  should  go 
to  the  said  issue  in  equal  shares  as  tenants  in  common,  if  more  than  one,  and,  if  only 
one  such  child,  then  to  such  only  child,  his  and  her  executors,  &c.,  absolutely  :  and  in 
case  W.  T.  Ward  and  Margaret,  his  wife,  or  Mary  Hervey,  should  die  in  Whiteloek's 
lifetime  without  leaving  such  issue  them  or  her  surviving,  then  that  the  part  or  share 
of  the  effects  thereinbefore  limited  to  or  for  the  use  of  them  or  her  so  dying  should 
go  to  the  survivor  of  W.  T.  Ward  and  Margaret,  his  wife,  and  Mary  Hervey,  their  and 
her  executors,  &c.  And  Whitelock  gianted,  bargained,  sold  and  assigned  to  J.  Ward, 
his  executors,  itc,  all  the  hereditaments  of  or  to  which  he  was  seised  or  entitled  in 
mortgage,  or  which  were  vested  in  him  by  way  of  mortgage  for  any  term  of  years, 
in  fee  or  otherwise,  and  [573]  particularly  described  in  the  several  indentures  of 
mortgage ;  to  hold  the  same  unto  J.  Ward,  his  executors,  &c.,  for  the  remainder  of 
the  several  terms  of  years  (1)  created  by  such  indentures,  but  subject  to  such  right  of 
redemption  as  was  subsisting  under  the  same,  and  subject  also  to  the  trusts  in  the  now 
stating  indenture  declared  concerning  the  sums  of  money  secured  by  such  mortgages. 
And  Whitelock  declared  that  J.  Ward's  receipts  should  be  good  discharges  for  the 
principal  money  and  interest,  stocks,  funds,  debts  and  sums  of  money  due  or  belonging 
to  him  :  and  he  appointed  J.  Ward  his  attorney  to  sue  for,  recover  and  receive  all  the 
■debts,  sums  of  money  and  personal  estate  and  effects  so  due  or  lielonging  to  him,  and 
to  sign  receipts  for  the  same  in  his  name :  and  he  covenanted  with  J.  Ward  for  the 
further  assignment  and  transfer  of  the  premises  by  himself,  his  heirs,  executors  and 
administrators  and  all  persons  claiming  under  him. 

This  deed  was  executed  by  Whitelock  and  J.  Ward  ;  and,  immediately  afterwards, 
Whitelock  delivered  it  to  J.  Ward,  who  had  kept  possession  of  it  ever  since. 

Mary  Hervey  died  in  Whiteloek's  lifetime.  Whitelock  died  in  June  183G.  After 
his  death  it  was  discovered  that  he  had  made  a  will,  dated  the  5th  of  July  183.3,  and 
•commencing  as  follows  : — 

"  I  will,  order  and  direct  all  my  just  debts,  funeral  and  testamentary  expenses  to 
be  fully  paid  and  satisfied  by  my  executors  hereinafter  named.  I  give,  devise  and 
bequeath  unto  the  Reverend  Wm.  Fisher  Audland  and  Robert  Moser,  gent.,  and  to 
their  heirs,  executors,  arlministrators  and  assigns,  according  to  the  several  natures  and 
tenures  thereof  respectively,  all  my  estate,  right,  title  and  interest  of  and  in  all  the 
several  closes,  [574]  inclosures  and  parcels  of  land  called  the  Rookings,  situate  in 
Underbarrow  in  the  county  of  Westmoreland,  together  with  the  principal  money  and 

(1)  So  in  brief. 
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interest  secured  to  me  thereon  by  mortgage,  also  the  sum  of  £300  m  the  three  per 
cent,  consolidated  Bank  annuities,  naw  standing  m  vuj  name  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  with  all  my  estate  and  interest 
therein  and  thereto,  also  all  my  right  and  interest  of  and  in  any  instrument  or  policy 
of  assurance  by  which  my  life  is  insured  in  the  Norwich  Union  Life  Insurance  Society 
Office  in  the  sum  of  £1000,  and  also  the  said  sum  of  £1000  thereby  secured,  and  all 
other  the  sums  which  shall  or  may  become  payable  or  be  recoverable  and  be  received 
upon  or  by  virtue  of  the  said  policy  of  assurance,  and  all  benefit  and  advantage  thereof, 
upon  the  several  trusts  and  to  and  for  the  several  ends  intents  and  purposes  herein- 
after declared  concerning  the  same.  I  give  and  bequeath  all  my  household  goods  and 
furniture,  plate,  linen  and  china,  books,  prints  and  pictures,  clothes  and  wearing 
apparel  and  all  other  the  residue  of  my  estate  and  effects  whatsoever  and  wheresoever, 
and  of  'what  nature  and  kind  soever  the  same  may  be,  of  which  I  may  be  possessed 
or  entitled  unto,  in  possession,  reversion,  remainder  or  expectancy  at  the  time  of  my 
decease,  and  not  hereinbefore  disposed  of,  unto  the  said  William  F.  Audlaud  and 
Robert 'Moser,  their  executors  and  administrators,  upon  and  for  the  several  trusts, 
intents  and  purposes  hereinafter  declared  concerning  the  same."  The  testator  then 
declared  trusts  in  favour  of  William  Whitelock  Hervey  and  Dorothy  Ann  Hervey,  the 
children  of  his  niece,  Mary  Hervey ;  and  he  appointed  Audland  and  Moser  executors 

of  his  will.  i_.    X 

The  testator's  personal  property  was  much  more  than  sufficient  to  pay  his  funeral 
and  testamentary  ex-[575]-penses  and  debts.  It  consisted  of  the  particulars  mentioned 
in  his  will  and  of  cash  in  his  house  and  at  his  banker's. 

The  mortgage  mentioned  in  the  will  was  a  mortgage  in  fee  of  a  customary  estate  ; 
and  the  deeds  relating  to  it  as  well  as  the  policy  of  insurance  were  in  the  testator's 
custody,  and  after  his  death  his  executors  took  possession  of  them.  Both  the 
mortgage  and  policy  were  dated  prior  to  the  deed  of  July  1826. 

The  bill  was  filed  by  Joseph  Ward  and  W.  Turner  Ward  and  Margaret,  his  wife, 
against  Audland,  Moser,  W.  Whitelock  Hervey  and  Dorothy  Ann  Hervey;  and 
after  stating  that  the  executors  had  possessed  themselves  of  the  testator's  personal 
estate  to  an  amount  more  than  sufficient  to  pay  his  funeral  and  testamentary  expenses 
and  debts,  and  charging  that  the  deed  of  July  1826  was  valid,  and  in  no  way  defeated 
or  invalidated  by  the  will ;  it  prayed  that  the  deed  might  be  established  and  the 
trusts  carried  into  execution  ;  and  that  an  account  might  be  taken  of  the  testator's 
personal  estate  which  had  been  possessed  by  the  executors,  and  also  of  his  debts  and 
funeral  expenses,  and  that  the  residue  might  be  ascertained,  and  that  the  executors 
might  be  decreed  to  deliver  up  the  same  to  Jo.seph  Ward. 

The  cause  was  heard  as  a  short  cause. 

Mr.  Cooper  and  Mr.  K.  Parker,  for  the  Plaintiffs,  contended  that  the  deed,  though 
voluntary,  wds  not  revoked  by  the  will,  but  that  the  executors  of  the  settlor  ought, 
to  make  over  the  settled  property  to  Ward,  the  trustee  ;  they  admitted,  however, 
that  the  property  was  subject  to  the  payment  of  the  settlor's  debts.  [576]  Boughton 
V.  Bmighkyn,  {\  Atk.  625),  Villers  v.  Beaumont  (1  Vern.  100),  Uniacke  v.  Giles  (2  Molloy, 
257;  see  also  Sear  v.  Ashwcll,  3  Swans.  411,  note;  and  Bolton  v.  Bolton,  Ibid.  414,  note). 

Mr.  Jacob  and  Mr.  Walker  appeared  for  the  Defendants  Audland  and  Moser, 
and  Mr.  G.  Richards,  for  the  Defendants  William  Whitelock  Hervey  and  Dorothy 
Ann  Hervey,  but 

The  Vice-Chancellor  [Sir  L.  Shadwell],  without  hearing  them,  said  that  there 
was  no  equity  for  the  Court  to  interfere,  but  what  the  Plaintiffs  got  by  their  deed 
they  might  maintain  by  their  deed.(l) 

Bill  dismissed  with  costs. 

(1)  The  Plaintiffs  appealed  to  the  Lord  Chancellor  from  the  above  decision.  (See 
C.  P.  Cooper's  Reports,  146.)  The  Appellants  abandoned  their  claim  to  the  £30a 
consols,  because  that  sum  had  not  been  transferred  by  the  settlor  to  Ward  the  trustee  ;, 
but  they  contended  that  they  were  entitled  to  the  mortgage,  the  fruits  of  the  policy 
and  the  furniture,  &c.  At  the  commencement  of  the  argument  there  is  the  following 
passage,  which  it  is  submitted  is  supported  by  authority  :  "  It  must  now  be  considered 
as  the  settled    rule,  with  regard  to  voluntary  deeds,  that,  where  the  right  of  the- 
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[578]     Hyde  v.  Prick.     Hart  v.  Cradock,    July  14,  15,  1837. 
Interest.     Annuity.     Judgment  Debt. 

Ill  1795  an  annuity  was  granted  for  the  grantor's  life,  and  was  secured  by  a  bond  and 
by  a  warrant  of  attorney,  on  which  judgment  was  entered  up.  The  grantor  died 
intestate  in  It-lO,  at  which  time  the  annuity  was  greatly  in  arrear.  The  grantor's 
assets  consisted  solely  of  a  fund  in  Court  which  had  been  accumulating  from  the 
grantor's  death.  Xo  administration  was  taken  out  to  the  grantor  until  1834. 
Held,  that  the  grantee  was  entitled  to  be  paid  the  arrears  of  the  annuity,  with 
interest  at  five  per  cent,  from  the  death  of  the  grantor. 

Many  of  the  provisions  of  3  &  4  Will.  4,  c.  42,  though  made  with  reference  to 
pi-oceedings  at  law,  will  be  adopted  by  this  Court. 

On  the  19th  of  June  1779  Wm.  Price  and  Mary,  his  wife,  having  agreed  to  live 
separate  from  each  other,  a  deed  of  separation  was  e.xecuted  by  them  and  other  parties. 
By  a  deed,  dated  the  20th  of  January  1794,  William  Price,  in  lieu  of  the  provision 
made  for  his  wife  by  the  former  deed,  assigned  £2500  stock  to  a  trustee,  in  trust 
to  apply  the  dividends  for  her  maintenance  and  support,  during  the  joint  lives  of 

Plaintiff  rests  merely  in  contract,  where  no  estate  passes  but  there  is  merely  an 
agreement  as  to  convey  land,  to  transfer  stock,  to  assign  a  bond  debt  or  other  chose  in 
action,  this  Court  will  not  interfere.  This  is  the  principle  upon  which  the  recent 
decisions  in  different  branches  of  the  Court  have  proceeded.  But  the  case  is  widely 
changed  where  there  has  been  actually  a  conveyance  of  the  land,  a  transfer  of  the 
stock  or  an  assignment  of  the  chose  in  action  ;  there  the  cestui  que  ii-ust  may  sustain 
a  suit  against  the  trustee,  and  the  trustee  may  file  his  bill  to  have  protection  and 
indemnity  against  conflicting  claimants."  It  was  also  contended  that  the  furniture, 
though  retained  by  the  settlor,  passed  by  the  deed,  as  the  retainer  was  consistent  with 
the  [577]  deed.  See  EllL9ni  v.  Ellison,  6  Ves.  656  ;  Pulvfrto/l  v.  Pxilrertofl,  18  Ves. 
84 ;  forUscue  v.  Barndt,  3  Myl.  &  Keen,  36.  The  Lord  Chancellor  said  he  regretted 
that  he  could  not  put  the  parties  in  a  situation  to  have  their  rights  decided,  but  that 
he  saw  no  way  of  doing  it,  looking  at  the  state  of  the  pletulings  before  him ;  that,  if  the 
Plaintills  were  right  in  their  facts  and  their  law,  they  were  in  error  as  regarded  the 
form  of  the  suit ;  that  the  bill  was  not  one  by  which  a  trustee  called  upon  the  Court, 
by  reason  of  the  difficulty  arising  from  the  nature  of  the  trust  and  the  conflicting 
claims  of  parties,  to  lend  him  its  aid  and  protection  ;  that,  had  the  bill  been  one  of  that 
kind,  making  the  cedui  que  trusts  Defendants  instead  of  making  some  of  them  Co- 
plaintiffs,  and  stating  that  the  trusts  could  not  be  carried  into  execution  without  the 
assistance  of  Cfjuity,  inasmuch  as  the  executors  and  the  persons  claiming  beneficially 
were  quarrelling  amongst  themselves,  the  Court  might  have  done  something ;  it  might 
have  directed  some  inquiries  before  the  Master,  which  would  have  eventually  enabled  it 
to  give  suitable  relief.  The  bill  claims  the  residue,  and  the  Plaintiffs  feel  themselves 
bound  to  admit  that  whatever  they  are  entitled  to  is  only  after  the  debts  shall  be 
satisfied.  On  that  head  inquiry  would  be  requisite.  It  might  be  contended  that  the 
property  assigned  is  not  subject  to  debts  incurred  since  the  date  of  the  deed.  In- 
formation might  be  requisite  as  to  whether  there  were  debts  when  the  deed  was  made 
12  years  ago  and  the  amount.  But,  as  this  bill  cannot  enable  the  Court  at  any  period 
to  decide  on  the  merits,  it  is  useless  to  consider  what,  if  it  had  been  properly  framed, 
assuming  the  facts  and  arguments  on  the  Plaintiff's  behalf  are  correct,  the  inquiry 
ought  to  have  been.  According  to  those  arguments  the  trustee  can  recover  at  law. 
Why  does  he  come  here,  then,  for  the  recovery  of  mere  choses  in  action  and  personal 
chattels,  for  that  is  the  object  of  the  bill  in  its  present  shape?  What  aid  does  he 
want  from  this  Court  ?  Why  does  he  not  bring  his  action  at  law  ?  The  bill  is  eijually 
defective  if  looked  at  as  the  bill  of  the  cestui  que  truds.  In  such  a  bill  as  that  the 
trustee  would  be,  of  course,  the  principal  Defendant.  The  Vice-Chancellor's  decree 
dismissing  the  bill  must  be  confirmed,  except  that  it  must  be  without  prejudice  to  the 
institution  of  any  other  suit. 
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himself  and  his  wife;  and  in  case  John  Price,  their  son  should  survive  his  mother 
then  in  trust,  after  her  decease,  to  transfer  the  stock  to  him;  but  in  case  he  should 
die  before,  then  in  trust,  after  the  decease  of  Mrs.  Price,  to  transfer  the  stock  to 
William  Price,  his  executors,  &c.  ,   t  i,     r.  ■       ■ 

By  an  indenture  of  the  25th  of  May  1795,  Mary  Price  and  John  Price  in  con- 
sideration of  £560  (which  was  raised  for  purchasing  a  commission  in  the  Army  for 
John  Price)  granted  to  William  Hyde  an  annuity  of  £70  during  their  joint  lives  and 
the  life  of  the  survivor,  and  charged  it  upon  the  £2500  stock  ;  and  for  further  secur- 
m<r  the  annuity  they,  at  the  same  time,  executed  to  Hyde  a  bond  in  the  penalty  of 
£f200,  and  also  a  warrant  of  attorney  for  confessing  judgment  against  them,  at  his 
suit,  for  the  same  amount.  ,    ^  ,      ^  .        .  -j       .•  .    p-,,^ 

[579]  In  August  1795  Mary  Price  and  John  Price,  in  consideration  ot  £240, 
granted  to  Thoinas  Shearcroft  an  annuity  of  £30  during  their  lives  and  the  life  of 
the  survivor,  and  charged  and  secured  it  in  the  same  manner  as  the  former  annuity. 
In  Trinity  term  1795  judgment  was  entered  up  on  both  the  warrants  of  attorney. 

Hyde's  annuity  being  in  arrear,  he,  in  June  1796,  filed  the  bill  in  the  first  cause 
against  Mr.  and  Mrs.  Price,  John  Price,  Shearcroft  and  the  trustee  of  the  deed  of 
January  1794,  praying  that  the  £2500  stock  might  be  transferred  to  the  Accountant- 
General,  and  the  dividends  applied  in  payment  of  the  arrears  and  future  payments  of 
his  annuity. 

In  June  1797  the  cause  was  heard  before  Lord  Alvanley,  M.R.,  who  dismissed  the 
bill  so  far  as  it  sought  payment  of  the  annuity,  out  of  the  stock,  during  the  life  of 
Mrs.  Price,  inasmuch  as  no  trust  was  created  by  the  deed  of  1794  for  her  separate 
use,  and  therefore  she  had  no  dominion  over  the  dividends  of  the  stock,  but  the 
trust  created  by  that  deed  was  for  her  maintenance  and  support,  in  which  her  husband 
had  an  interest  as  well  as  herself.  His  Lordship,  however,  held  that  the  grants  of 
the  annuities  were  good  so  far  as  they  affected  the  contingent  interest  of  John  Price  ; 
and  that,  if  he  survived  his  mother,  the  fund  would  be  amenable  to  the  annuities. 
The  decree  therefore  directed  the  bill  to  be  dismissed  so  far  as  it  sought  payment  of 
Hyde's  annuity  out  of  the  fund  during  Mrs.  Price's  life  ;  that  the  fund  should  be 
transferred  to  the  Accountant-General,  and  that  the  dividends  should  be  paid  to  the 
trustee  of  the  deed  of  1794,  to  be  applied  by  him  for  the  maintenance  of  Mrs.  Price 
during  her  [580]  life,  with  liberty  for  her,  if  she  survived  her  husband,  and  also  for 
Hyde  and  William  Price,  after  her  death,  or  any  other  person  interested  in  the  fund, 
to  apply  to  the  Court  as  they  should  be  advised.     (See  Ht/de  v.  Price,  3  Ves.  437.) 

In  October  1798  William  Price  died.  In  1801  John  Price  left  this  country  and 
went  to  Cape  Coast  Casstle  in  Africa,  where  he  died  in  June  1802.  In  March  1810 
Mrs.  Price  died  at  Ghent,  intestate.  William  Price  had  made  a  will,  but  it  contained 
no  disposition  of  his  residuary  estate,  and,  consequently,  the  £2500  stock,  which 
formed  part  of  the  residue,  became  divisible  between  Mrs.  Price  and  John  Price  under 
the  Statute  of  Distributions. 

Hart,  the  Plaintiff  in  the  second  cause,  was  the  personal  representative  of  Hyde's 
residuary  legatee,  and,  as  such,  was  a  creditor  upon  the  estates  of  Mrs.  Price  and 
John  Price,  in  respect  of  the  arrears  of  the  annuity  of  £70  ;  and,  in  that  character, 
he  had  applied  to  the  Ecclesiastical  Court  for  letters  of  administration  to  Mrs.  Price 
and  her  sons,  but  without  success.  On  the  4th  of  February  1834  (up  to  which  time 
there  had  been  no  personal  representative  of  either  Mrs.  Price  or  her  son)  letters  of 
administration  to  Mrs.  Price,  and,  on  the  14th  of  March  following,  letters  of  adminis- 
tration to  her  son,  were  granted  to  Mr.  Maule,  the  Solicitor  to  the  Treasury,  on  behalf 
of  the  Crown. 

The  fund  in  Court  had  gone  on  accumulating  ever  since  Mrs.  Price's  death. 

In  May  1834  Hart  filed  his  bill  against  Cradock  (who  was  the  personal  representa- 
tive of  William  Price),  Brown  [581]  and  wife,  who  were  the  personal  representatives 
of  Shearcroft,  and  Temple,  who  was  the  personal  representative  of  Hyde,  but  had 
refused  to  take  any  steps  to  recover  the  arrears  of  the  annuity  of  £70.  The  bill 
alleged,  as  a  reason  for  the  late  institution  of  the  suit,  that  the  Plaintiff,  sometime 
ago,  applied  to  the  Ecclesiastical  Court  for  letters  of  administration  to  Mrs.  Price  and 
her  son,  but  was  unable  to  obtain  them,  and  that  there  had  been  no  personal  repre- 
sentative of  either  of  them,  until  the  letters  of  administration  were  granted  to  Mr. 
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Maule ;  and  it  prayed  that  an  account  might  be  taken  of  what  was  due  in  respect  of 
the  annuity  of  £70  and  the  interest  accrued  thereon,  such  interest  to  bo  calculated  from 
time  to  time  as  the  annuity  became  due,  or  in  such  other  manner  as  to  the  Court 
should  seem  just ;  and  that  what  should  be  found  due  might  be  paid  to  the  Plaintiff 
out  of  the  personal  estate  of  John  Price,  including  his  interest  in  the  £2500  stock  (1) 
and  the  accumulations  thereof  ;  and  that  the  suit  might  be  deemed  and  taken  to  be 
supplemental  to  the  suit  of  Hyde  v.  Fiice,  and  that  the  last-mentioned  suit  might  be 
revived. 

On  the  11th  of  February  1S35  the  cause  was  heard  before  Sir  John  Leach,  M.R., 
and  it  was  then  insisted,  on  behalf  of  Mr.  Maule,  that  the  claims  of  the  Plaintiff  and 
of  the  Defendants  Brown  and  wife  were  barred  by  the  Statute  of  Limitations  ;  but 
His  Honor  held  that  the  statute  did  not  begin  to  run  until  the  letters  of  administra- 
tion to  John  Price  were  granted,  and  declared  that  the  Plaintiff  was  to  be  considered 
as  a  creditor  of  John  Price,  in  respect  of  the  securities  granted  to  Hyde  ;  and  referred 
it  to  the  Master  to  take  an  account  of  what  was  due  to  the  Plaintiff  for  principal 
and  int':re.<l  on  such  securities,  and  to  certify  how  much  was  due  for  [582]  principal 
and  inttre-'it,  up  to  the  time  of  making  his  report,  to  the  Plaintiff  and  the  Defendant 
William  Brown  and  Mary,  his  wife,  in  respect  of  the  annuities  of  £70  and  £30,  with 
liberty  to  state  special  circumstances. 

The  Master  reported  that  judgments  were  entered  up  on  the  warrants  of  attorney, 
in  Trinity  term  1795,  for  £1200  and  £480,  being  the  penalties  of  the  bonds  given 
to  Hyde  and  Shearcroft  respectively  ;  and  that  the  arrears  of  their  annuities,  up  to 
Mrs.  Price's  death,  amounted,  respectively,  to  £1035,  8s.  4d.  and  £437,  10s.  ;  and 
that  those  sums  were  due  to  Hart  and  Brown  and  wife  respectively. 

To  this  report  Hart  and  Brown  and  wife  excepte<l,  on  the  ground  that  the  Master 
ought  to  have  allowed  interest,  on  the  suras  reported  due,  at  five  per  cent,  or,  at  the 
least,  at  four  per  cent.,  from  Mrs.  Price's  death. 

Mr.  Jacob  and  Mr.  G.  Richards,  for  the  Plaintiff,  and  Mr.  Cooper  and  Mr.  Simpson, 
for  the  Defendants  Brown  and  wife.  Hyde,  being  unable  to  obtain  payment  of  his 
annuity,  filed  his  bill  to  establish  it  as  against  the  dividends  of  the  £2500  stock  and  the 
contingent  interest  of  John  Price  in  the  capital  of  that  fund.  Hyde  was  not  guilty 
of  any  laches;  for  his  annuity  was  granted  in  1795,  and  he  filed  his  bill  in  1796. 
The  Court,  however,  dismissed  the  bill,  so  far  as  it  sought  to  affect  Mrs.  Price's 
life  interest,  on  the  ground  that  the  provision  made  for  her  by  the  deed  of  1794 
was  intended  for  her  maintenance  and  support ;  but,  as  the  annuity  was  charged  on 
John  Price's  interest,  the  fund  was  ordered  into  Court.  John  Price  died  in  1805, 
and  .Mrs.  Price  in  1810,  and,  Mr.  Price  being  then  dead  without  having  disposed  of 
[583]  his  reversionary  interest  in  the  stock,  one-third  of  the  capital  belonged  to  Mrs. 
Price  s  estate,  and  two-thirds  to  John  Price's  estate.  There  was  no  other  property 
out  of  which  the  annuities  could  be  paid.  Hart  applied  for  letters  of  administration 
to  John  Price,  but  was  unable  to  obtain  them  ;  and  no  administration  to  John  Price 
was  taken  out  until  1834,  when  Maule  took  it  out  on  behalf  of  the  Crown.  The  con- 
sequence is  that  the  fund  remained  in  Court,  and  has  gone  on  accumulating  ever 
since  Mrs.  Price's  death.  The  Master  has  found  certain  sums  to  be  due  for  arrears 
of  the  annuities,  and  we  claim  interest  on  those  sums  from  Mrs.  Price's  death,  which, 
it  must  be  observed,  the  decree  expressly  directed  the  Master  to  allow.  But  we  do 
not  claim  interest  on  the  sums  reported  due  as  being  arrears  of  annuities.  In  March 
1810  the  annuities  ceased  to  exist,  and  the  suras  in  question  then  became  ordinary 
debts  secured  by  bonds  and  judgments.  Where  actions  are  brought  on  judgments, 
juries,  almost  universally,  give  interest  in  the  shape  of  damages,  unless  there  ha.sbeen 
laches  on  the  part  of  the  creditor.  Here  there  has  been  no  laches ;  for  the  fund  which 
constitutes  the  whole  of  the  debtor's  assets  has  remained  in  Court,  and  no  administra- 
tion was  taken  out  to  the  debtor  until  1834.  Thcnnas  v.  Edwards  (3  Anst.  804) 
M'Clure  v.  Dunkin  (1  East,  436).  There,  interest  was  given  beyond  the  penalty  of  the 
bond.  If  a  creditor  obtains  interest  on  a  judgment  debt  when  he  is  Plaintiff  in  an 
action,  he  ought  to  be  allowed  it  when  he  is  Plaintiff  in  a  suit  in  equity.  Where  the 
decree  is  in  the  common  form  and  directs  the  Master  to  compute  interest  on  such  of 

(1)  John  Price  left  no  property  except  his  share  of  this  fund. 


232  HYDE   V.    PRICE  8  SIM.  584. 

the  debts  as  carry  interest,  he  can  compute  interest  on  those  securities  only  which,  on 
the  face  of  them,  carry  interest ;  but  the  case  is  [584]  different  where,  as  in  this  case, 
a  single  creditor  files  a  bill  and  prays  to  be  paid  his  principal  and  interest.  The 
present  is  not  a  suit  in  the  common  form  :  it  has  for  its  object  the  payment  of  the  debts 
of  these  two  creditors,  and  of  no  others.  It  is  a  contest  simply  between  those  two 
creditors  and  the  personal  representative  of  the  debtor.  In  such  a  case  this  Court 
will  give  interest  on  a  judgment  debt,  as  a  Court  of  law  would  have  done,  the  property 
out  of  which  the  debt  is  to  be  paid  having  been  so  situated  that  no  diligence  on  the 
part  of  the  creditor  would  have  enabled  him  to  obtain  payment  at  an  earlier  period. 
Stikman  v.  AsMown  (2  Atk.  477),  Atkinson  v.  Atkinson  (1  Ball.  &  Beatt.  238).  The 
latter  case  is  another  instance  in  which  interest  was  given  beyond  the  penalty  of  the 
bond.  Gaunt  v.  Taylor  (3  Myl.  &  Keen,  302)  was  a  common  creditor's  suit,  and  the 
ordinary  decree  was  made  for  taking  an  account  of  debts.  The  Master  had  allowed 
a  judgment  creditor  interest  on  his  debt,  upon  which  the  Plaintiff  excepted  to  the 
report ;  and  Sir  John  Leach,  M.R.,  allowed  the  exception.  In  that  case  the  judgment 
was  obtained  only  in  1830,  so  that  there  had  been  no  great  delay  in  paying  the  debt ; 
and  the  action  was  brought  against  the  executors,  and  not  against  the  debtor  himself. 
The  Master  of  the  Rolls,  however,  seems  to  have  considered  that,  in  some  cases,  the 
Master  ought  to  allow  interest  on  a  judgment  debt.  His  Honor  says  :  "  A  judgment 
debt  is  satisfied,  both  at  law  and  in  equity,  without  the  payment  of  interest,  imless  an 
action  be  brought,  cm  the  judgment,  to  recover  damages.  If  an  action  at  law  were  brought 
on  a  judgment,  and  it  was  afterwards  sought  to  restrain  the  action  by  injunction  in 
equity,  I  am  of  opinion  that  such  injunction  should  not  [585]  be  granted  without 
imposing  upon  the  debtor  the  condition  of  paying  that  interest  which,  without  the 
interference  of  the  Court  of  Equity,  the  creditor  would,  in  such  case,  recover  at  law 
in  the  shape  of  damages  ;  and  this  appears  to  have  been  the  reason  why  interest 
on  the  judgment  was  given  by  the  Court  of  Exchequer  in  the  case  of  Thomas  v.  Edwards. 
In  this  case,  however,  no  action  at  law  has  been  brought  on  the  judgment  so  as  to 
found  the  claim  for  interest ;  and  the  exceptions  to  the  Master's  report  must  therefore 
be  allowed."  Here  the  Plaintiff  stands  precisely  in  the  situation  contemplated  by  the 
Master  of  the  Rolls  in  Gaunt  v.  Tai/lor.  The  principle  is  the  same  both  at  law  and  in 
equity  ;  and  whether  the  judgment  creditor  proceed  by  action  at  law  or  by  bill  in 
equity  must  be  wholly  immaterial. 

Besides,  the  fund  itself,  which  is  the  only  property  of  the  debtor,  has  gone  on 
accumulating,  and  has  nearly  doubled  itself ;  and  yet  it  is  said  that  our  debt  is  to 
remain  the  same.  The  bill,  too,  prayed  for  interest ;  and  there  is  a  special  direction 
in  the  decree  to  compute  how  much  is  due  for  principal  and  interest  on  the  securities. 

Supposing,  however,  that  we  are  not  entitled  to  interest  according  to  the  old  law, 
we  are  entitled  to  it  under  the  recent  statute,  3  &  4  W.  4,  c.  42.  The  28th  section 
of  that  Act  enacts :  "  That,  upon  all  debts  or  sums  of  money  payable  at  a  certain 
time  or  otherwise,  the  jury  on  the  trial  of  any  issue,  or  on  any  inquisition  of  damages, 
may,  if  they  shall  think  fit,  allow  interest  to  the  creditor  at  a  rate  not  exceeding  the 
current  rate  of  interest  from  the  time  when  such  debts  or  sums  certain  were  payable, 
if  such  debts  or  sums  be  payable  by  virtue  of  some  written  instrument  at  a  certain 
time,  or,  [586]  if  payable  otherwise,  then  from  the  time  when  demand  of  payment 
shall  have  been  made  in  writing,  so  as  such  demand  shall  give  notice  to  the  debtor 
that  interest  will  be  claimed  from  the  date  of  such  demand  until  the  term  of  payment." 
This  Act  has  a  retrospective  operation  :  it  refers  to  all  actions  to  be  brought  for  the 
recovery  of  debts,  whether  due  before  the  passing  of  the  Act,  or  to  become  due  after- 
wards ;  and  this  Court  must  necessarily  adopt  the  alteration  which  this  statute  has 
introduced  at  law. 

The  following  cases  also  were  cited  in  the  course  of  the  ar£;ument :  Booth  v.  Lei/cester 
(1  Keen,  247),  Laivson's  case  {ante,  vol.  3,  p.  299),  Bann  v.  Dalzell  (3  Carr.  &  Payne, 
3/6),  Duke  of  Bedford  v.  Coke  (2  Vez.  116),  Grosvenor  v.  Cooke  (1  Dick.  305),  Gibson  v. 
Bgerton  {Ibid.  408),  Kettleby  v.  Kettleby  (2  Dick.  514),  Creuze  v.  Hunter  {2  Yes.  juu.  157), 
Deschainps  v.  Fanneck  {Ibid.  716),  Mackworth  v.  Thomas  (5  Ves.  329),  Moore  v.  Markna- 
mara  (1  Ball.  &  Beatt.  309),  Berringtonv.  Evans  {I  Younge,  276),  Legatt  v.  Shewell  (Gilb. 
Rep  141),  Batten  v.  Earnley  (2  P.  W.  163),  Ferrers  v.  Ferrers  (Ca.  temp.  Talb.  2), 
'•itapleton  v.  Conway  (1  Vez.  427),  Morris  v.  Dillingham  (2  Vez.  170),  The  Drapers'  Com- 
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ani/ V.  Daiis  (2  Atk.  211),  Xewman  v.  AuHng  (3  Atk.  579),  Roliinson  v.  Cumming 
(2  Atk.  409),  Gran/  v.  ffran/  (3  Russ.  598  :  and  ante,  vol.  3,  p.  340),  Shepherd  v.  Macreth 
(2  H.  Black.  284),  Anon.  (1  Salk.  154),  Elliol  v.  Z>arw  (Bunb.  23),  BmUli/  v.  .S?Z-[587]- 
lamv  (2  Burr.  1094),  i^nf  Lon,<dale  v.  CAurcA  (2  T.  R.  388),  Anderson  v.  Bwi/er  (1  Scho. 
&  Lef.  301),  Durall  v.  T^ts'v  (Show.  P.  C.  15),  Jewlwine  v.  Agate  (ante,  vol."  3,  p.  129), 
Morse  V.  Faulkner  (3  Swanst.  429),  Kirwane  v.  jy/ufe  (4  Bro.  P.  C.  532),  Godfrei/  v. 
jratsm  (3  Atk.  517),  Hillhouse  v.  Dam  (1  M.  &  S.  69). 

Mr.  Bacon,  for  the  Defendant  Temple. 

The  Soucitor-General  and  Mr.  Wray,  for  the  Defendant  Maule.  Mr.  Maule 
is  a  party  to  the  second  suit  only :  but  neither  in  that  suit  nor  in  the  suit  of  Ili/de  v. 
Price  is  any  notice  taken  of  the  judgments.  [The  Vice-Ch.\NCELLOK.  Nothing  is 
said  about  either  of  the  judgment-s  in  the  suit  of  Ili/de  v.  Price ;  but  the  bill  in  Hart 
V.  Cradock  mentions  the  Plaintifl"s  warrant  of  attorney  ;  and  the  decree  declares  that 
the  Plaintiff  is  to  be  considered  as  a  creditor  of  John  Price  in  respect  of  the  securities 
granted  to  W.  Hyde,  and  refers  it  to  the  Master  to  take  an  account  of  what  is  due  to 
the  Plaintiff  for  principal  and  interest  on  such  securities :  the  words  of  the  decree, 
therefore,  include  the  Plaintiff's  judgment.]  The  first  suit  was  entirely  di.sposed  of. 
The  second  suit,  though  alleged  to  be  supplemental  to  the  first,  has  nothing  whatever 
to  do  with  it.  The  second  suit  seeks  payment  of  the  arrears  of  the  annuity  out  of 
the  whole  personal  assets  of  John  Price  :  the  original  suit  sought  to  charge  a  particular 
fund  only  ;  and  it  is  by  mere  accident  that  the  Plaintiff  has  a  right  to  go  against  a 
share  of  that  fund. 

[588]  John  Price  had  not  only  rendered  his  interest  in  the  fund  liable  to  pay  the 
annuity,  but  he  had  also  rendered  himself  liable  :  consequentl}*  there  was  a  right  of 
action  against  him  in  1801,  and  on  his  death  in  1802  there  was  a  right  of  suit  against 
his  assets.  It  was  said  that  he  died  without  assets;  but  in  1801  he  had  become 
entitled  to  a  share  of  the  fund  as  ne.xt  of  kin  of  his  father,  and  in  1810  his  interest 
in  that  share  vested  in  possession,  and,  at  all  events,  the  Plaintiff  might  then  liave 
instituted  this  suit.  It  is  alleged  that  there  was  no  peisonal  representative  of  John 
Price;  but  the  Plaintiff'  does  not  explain  why  there  was  none  from  1810  to  1834. 
All  that  he  says  is  that  he,  some  time  ago,  applied  for  letters  of  administration  to 
John  Piice,  but  that  the  Ecclesiastical  Court  refused  to  grant  them  to  him  ;  the 
Court  surely  would  have  granted  letters  of  administration  for  the  purposes  of  the 
suit. 

In  this  case  there  has  been  no  delay  or  dilatory  proceeding  on  the  part  of  the 
debtor ;  but  all  the  delay  has  been  on  the  part  of  the  creditor ;  and,  consequently, 
this  is  not  a  case  in  which  the  Court  will  give  interest  on  a  judgment  debt. 

The  direction  to  take  an  account  of  what  was  due  for  principal  and  interest  was 
inserted  in  the  decree  as  a  matter  of  course.  The  Court  could  not  mean  to  adjudicate 
upon  so  important  a  point,  without  having  anything  before  it  to  warrant  that 
adjudication  :  and  such  a  direction  does  not  authorize  the  Master  to  allow  interest 
unless  the  party  is  fairly  entitled  to  it.  Hamilton  v.  Houghton  (2  Bligh,  169).  Interest 
is  never  given  on  a  judgment  debt  where,  as  in  this  case,  the  special  circum-[589]- 
stances  are  irrespective  of  the  conduct  of  the  creditor.  Besides,  the  parties  who  have 
excepted  to  the  report  do  not  ask  for  interest  on  the  sums  for  which  their  judgments 
were  entered  up,  but  for  the  sums  for  which  they  say  their  judgments  were  to  stand 
as  securities.  The  principle  upon  which  interest  is  given  on  a  judgment  is  that,  after 
judgment  recovered,  transit  in  rem  judicatam ;  and,  if  a  party  is  driven  to  bring  an 
action  on  his  judgment,  it  is  competent  to  the  jury  to  give  him  interest,  in  the  name 
of  damages,  on  what  has  been  improperly  withheld  from  him.  But  this  is  not  a  case 
for  giving  interest ;  for  the  judgments  in  question  are  not  judgments  that  have 
decided  what  is  due  to  the  parties :  they  are  judgments  for  collateral  matters,  and 
were  intended  merely  to  enable  the  parties  to  recover  what  they  might  establish  to  be 
due  to  themselves  aliuwle.  In  Deschamj/s  v.  J'anneck  (2  Ves.  jun.  716)  Lord  Lough- 
borough, C,  refused  to  give  interest  on  a  judgment  upon  assets  (piando  acciilerint, 
although  that  is  the  very  ca.se  in  which  a  Court  of  Equity  would  give  interest  on  a 
judgment,  if  it  could.  In  Thomas  v.  Edivards  (3  Anst.  804)  the  party  did  not  choose 
to  let  the  cause  go  to  trial,  but  applied  to  a  Court  of  Equity  for  relief ;  and,  in  such 
a  case,  interest  will  be  given   on  a  judgment  debt.      So  also  where  the  debtor  has 
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1  ■  ,„„  rioiaYT  V.T7  hrincrino'  a  writ  of  error,  interest  will  be  given.     In 

Srv^^'JTrM^f  ¥'K Jen^S  §ir  John  Leach  refused  to  give  interest  on  the 
Sgment.  His  Honor  says:  "At  law  a  judgment  does  not  carry  interest;  but 
i.te^est  may  be  recovered  at  law  in  the  shape  of  damages  by  an  actK.n  on  the  judg- 
ment Interest  will  also  be  given,  at  law,  on  a  judgment  at  law  when  the  effect  of 
the  judgment  has  [590]  been  impeded  by  a  course  of  dilatory  and  vexatious  proceed- 
ings on  the  part  of  the  debtor.  It  appears,  by  the  authorities  which  have  been  cited 
that  equity,  in  this  respect,  follows  the  law ;  and,  as  a  general  rule,  a  judgment 
creditor  is  not  allowed  interest  on  his  judgment  debt  in  the  Master  s  office.  The  .same 
vexatious  course  of  proceeding  which  would  entitle  the  creditor  to  interest  at  law  will 
certainly  entitle  him  to  interest  on  his  judgment  in  equity  Benmgton  v.  Evans 
(I  Younge  276)  is  an  authority  to  the  same  eff^ect.  It  would  be  ridiculous  to  say 
that  in  this  case  there  have  been  any  dilatory  or  vexatious  proceedings  on  the  part  of 
the  debtor  The  parties  excepting  to  the  report  have  never  been  delayed  or  impeded 
from  obtaining'  satisfaction  of  their  demands  out  of  the  assets  of  John  Price  ;  and  the 
Court  cannot  allow  interest  on  their  debts  without  overruling  the  decision  in  Gaunt  v. 

''■'^The  recent  statute  (3  &  4  W.  4,  c.  42)  does  not  at  all  contemplate  judgment  debts. 
Its  object  is  merely  to  allow  juries  to  give  interest,  where  parties  have  contracted,  by 
some  written  instrument,  to  pay  money  on  a  certain  day,  and  the  instrument  is  silent 
as  to  interest.     It  does  not  at  all  alter  the  law  with  respect  to  judgment  debts. 

Mr.  Jacob,  in  reply,  said  that,  by  the  Act,  juries  were  empowered  to  allow  interest 
on  debts  payable  by  virtue  of  some  written  instrument ;  that  the  Plaintifl"s  debt  was 
payable  by  virtue  of  a  deed,  a  bond  and  a  warrant  of  attorney ;  that,  although  the 
Act  referred  to  proceedings  at  common  law  only,  yet  Courts  of  Equity  would  adopt 
its  provisions  by  way  of  analogy  ;  and  that,  when  Courts  of  Equity  were  paying 
debts  out  of  [591]  assets,  they  were  not  administering  equity  but  common  law. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  should  be  very  unwilling  to  let  my 
judgment  rest  merely  upon  the  words  which  are  found  in  the  decree. 

The  decree  declares  that  Hart  is  to  be  considered  a  creditor  in  respect  of  the 
securities  granted  to  William  Hyde  in  the  pleadings  mentioned,  and  refers  it  to  the 
Master  to  take  an  account  of  what  is  due  to  the  Plaintiff'  for  principal  and  interest 
on  such  securities ;  and  then  it  directs  the  Master  to  calculate  and  certify  how  much 
is  due  for  principal  and  interest  from  the  estate  of  John  Price,  up  to  the  time  of 
making  his  report,  unto  the  Plaintiff  and  the  Defendants,  and  W.  Brown  and  Mary, 
his  wife,  in  respect  of  the  several  annuities  of  £70  and  £30  in  the  pleadings 
mentioned;  and  the  Master  is  to  be  at  liberty  to  state  special  circumstances. 

Although  I  do  not  rely  upon  the  words  in  the  decree,  which  direct  interest  to  be 
calculated,  yet  it  is  impossible  not  to  see  that  the  counsel  who  framed  the  minutes  on 
the  one  side,  and  who  accepted  them  on  the  other,  must  have  taken  it  for  granted 
that  interest  would  appear  to  be  due  on  the  securities  that  were  given  for  the 
annuities.  But,  without  resting  upon  that,  I  have  to  observe  that  the  decree  declares 
that  Hart  is  to  be  considered  a  creditor  of  John  Price  in  respect  of  the  securities 
granted  to  Hyde  in  the  pleadings  mentioned  ;  and  although,  in  point  of  fact,  the 
pleadings  in  the  cause  of  Hart  v.  Cradock  did  not  mention  the  security  of  the  judg- 
ment, yet  they  mentioned  that  which,  almost  as  a  matter  of  course,  produces  a 
judgment ;  for  they  mentioned  that  a  warrant  of  attorney  was  given  by  John  [592] 
Price  to  Hyde  :  and  why  was  it  given  except  that  judgment  might  be,  if  necessary, 
entered  upon  it?  It  appears,  too,  from  the  Master's  report,  that  a  judgment  was 
entered  up,  not  only  on  behalf  of  Hyde,  but  also  on  behalf  of  Shearcroft,  under  whom 
the  Defendants  Brown  and  wife  claim. 

Then  what  are  the  circumstances  of  the  case  with  respect  to  the  position  of  the 
fund.  The  fund  came  into  possession  on  the  death  of  Mrs.  Price  in  1810;  and, 
previous  to  that  time,  by  reason  of  the  proceedings  in  the  first  suit  of  Hi/dc  v.  Price, 
the  fund  had  come  into  Court ;  and,  consequently,  from  the  time  of  her  death  the 
fund  produced  dividends  which  were  accumulated  in  this  Court. 

The  question  is  a  question  solely  between  two  persons  who  claim  as  creditors  and 
a  person  who  is  merely  a  dry  legal  administrator ;  and  there  is  no  conflict  between 
the  persons  who  make  the  claim  ou  the  exceptions  and  other  creditors  ;  which,  I 
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think,  makes  a  very  material  difference  with  respect  to  a  portion  of  the  Plaintiffs 
demand,  which  may  depend  upon  the  discretion  of  the  Court. 

It  appears  that  the  annuities  are  wholly  in  arrear,  not  one  farthing  has  ever  been 
paid,  and  that  the  fund  has  gone  on  increasing  for  many  years ;  and  it  is  asked,  as 
against  the  finding  of  the  Master,  that  the  parties  excepting  may  be  allowed  interest 
on  the  arrears  of  the  annuities. 

I  will  first  consider  the  case  with  reference  to  the  law  as  it  stood  before  the 
passing  of  the  Act  of  3  &  4  W.  4,  c.  42.  That  law  is  correctly  stated  in  the  judgment 
which  was  [593]  given  bj*  Sir  John  Leach  in  Gaunt  v.  Taylor.  His  Honor  says  :  "  At 
law  a  judgment  does  not  carry  interest,  but  interest  may  be  recovered  at  law,  in  the 
shape  of  damages,  by  an  action  on  the  judgment."  It  seems  to  be  but  reasonable 
that  if  interest  might  be  recovered  at  law,  if  an  action  were  brought  on  the  judgment, 
it  ought  also  to  be  recoverable  in  a  case  where  the  position  of  the  assets  would  not 
render  an  action  on  the  judgment  advisable,  but  would  make  a  bill  in  equity  the 
proper  remedy.  In  this  case  the  bill  was  filed  in  the  beginning  of  the  year  1834. 
Then,  supposing  that  the  late  Act  had  not  been  passed,  there  is  that  step  taken  which 
is  equivalent  to  the  bringing  of  an  action ;  for,  if  an  action  could  have  been  brought 
at  law,  under  such  circumstances  as  affect  this  case,  it  would  have  been  extremely 
reasonable  to  allow  the  jury  to  give  interest  upon  the  judgment  by  way  of  damages  : 
and  it  appears  to  me  to  be  contrary  to  the  plain  justice  of  the  case  (if  this  Court  is  to 
exercise  a  discretion)  that  it  should  not  allow  these  parties  interest  on  the  amount 
of  the  arrears  of  the  annuities. 

The  case,  however,  is  put  in  a  more  favourable  position  for  the  exercise  of  that 
discretion  in  favour  of  the  claimants,  by  reason  of  the  fact  that  the  Act  of  the  3  &  4 
W.  4,  c.  42,  was  in  force  when  the  bill  in  the  second  suit  was  filed.  By  the  28th 
section  of  that  Act  it  is  enacted  that,  itc,  &c.  This  is  a  remedial  Act,  and  I  cannot 
help  thinking  that  it  is  absolutely  necessary  for  this  Court  to  adopt  many  of  the 
provisions  of  it  as  well  as  of  the  27th  chapter  of  the  same  session,  changing,  of  course, 
the  mere  formal  language,  and  adapting  it  to  the  practice  of  this  Court.  I  think  that 
if,  after  this  statute  had  passed,  an  action  could  have  been  brought  on  the  judgment, 
[594]  there  would  be  no  question,  but  any  Judge  would  have  allowed  the  jury  to 
exercise  their  discretion  upon  the  point  of  interest. 

My  opitiion,  upon  the  whole,  is  that  the  Master  has  taken  a  very  narrow  view  of 
the  case,  and  that  the  exceptions  taken  to  the  disallowance  of  the  interest  must  be 
allowed. 

It  also  seems  to  me  that  I  must  treat  this  as  a  legal  demand.  It  is  not  like  the 
case  Oif  a  Court  of  Equity  dealing  with  a  legacy  or  any  other  subject  of  an  equitable 
nature  ;  but  it  is  a  mere  debt,  and  I  think  that,  as  such,  interest  at  5  per  cent,  should 
be  allowed  from  the  decease  of  Mrs.  Price. 


[594]     Clough  v.  Dixon.     July  17,  1837. 

[S.  C.  affirmed,  3  My.  &  Cr.  490  ;  40  E.  R.  1016  (with  note).     For  subsequent 
proceedings,  see  10  Sim.  564.] 

Executors  and  Administrators.     Devastavit.     Feme,  Coverte. 

A.  and  B.,  the  wife  of  C,  took  out  administration  to  an  intestate.  A.  and  C,  with 
the  knowledge  of  B.,  and  for  the  purpose  of  distribution  amongst  the  next  of  kin, 
sold  out  stock  belonging  to  the  intestate,  and  paid  the  proceeds  into  a  bank,  to  the 
joint  account  of  A.  and  C.  ;  and  they  agreed  that  all  cheques  on  the  bank  should 
be  signed  by  them  jointly.  Soon  afterwards  all  the  next  of  kin  (except  one  who 
was  abroad,  but  was  expected  to  return  shortly)  were  paid  their  shares,  and  a  sum 
was  reserved  in  the  bank  to  answer  the  share  of  the  absent  party.  C.  died,  and  10 
months  afterwards  A.  drew  out  the  reserved  sum  and  absconded.  Held,  that  C.'s 
estate  was  answerable  for  the  loss  ;  but  the  question  as  to  B.'s  liability  was 
reserved. 
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Ou  the  •■>9th  of  November  1829  Ann  Dixon  died  intestate  as  to  her  residuary 
estate  (which  consisted  pdncipally  of  stock  in  the  funds),  lea^-ing  two  children  and 
nineteen  grandchildren  her  next  of  kin.  Letters  of  administration  to  the  deceased 
were  granted  to  her  children,  T.  R.  Dixon  and  Emily,  the  wife  of  John  Bond.  [595] 
Dixon  and  John  Bond,  in  right  of  and  with  the  consent  of  his  wife,  possessed  them- 
selves of  the  intestate's  estate,  and  sold  out  the  stock,  and  in  May  1831  they  paid  the 
proceeds  into  Child's  banking-house  to  their  joint  account,  with  a  view  to  the  same 
being  distributed  amongst  the  next  of  kin  ;  aud  it  was  agreed  between  them  that  all 
cheques  to  be  drawn  upon  Child  &  Co.  should  be  signed  by  them  jointly.  In  the 
course  of  a  few  months  all  the  next  of  kin  except  Louisa  Eeuell  Clough,  the  wife  of 
John  Clou':'h,  were  paid  their  distributive  shares  by  cheques  signed  as  before  men- 
tioned. mI-.  and  Mrs.  Clough  being  expected  to  return  shortly  from  India,  the  sum 
of  £1348  was  allowed  to  remain  in  Child's  bank  to  answer  Mrs.  Clough's  share.  On 
the  15th  of  December  1831  Bond  died.  In  October  and  November  following,  Dixon 
drew  out  the  £13-ls,  and  early  in  1834  he  absconded. 

Mr.  aud  Mr.  Clough,  having  changed  their  plans,  did  not  arrive  in  England  until 
the  15th  of  DecembeV  1833.  In  June  following  they  filed  the  bill  in  this  cause 
against  Mrs.  Bond,  her  late  husband's  executors,  and  Dixon  (who  was  out  of  the 
jurisdiction)  praying  for  payment  of  Mrs.  Clough's  share,  and  seeking  to  charge  Mrs. 
Bond  and  her  late  h'usband's  executors  with  the  sum  drawn  out  by  Dixon. 

Mr.  Knight  and  Mr.  Walker,  for  the  Plaintiffs.  Almost  the  whole  of  the 
intestate's  property  was,  at  her  death,  invested  in  the  funds,  where  it  was  secure  and 
produced  dividends.  It  was  afterwards  sold  out  and  placed  in  a  bank,  where  it  was 
insecure  and  produced  no  interest ;  and  it  was  placed  at  the  disposal  of  the 
administrator  and  of  the  husband  of  the  administratrix  ;  and,  consequently,  it  was 
not  under  the  protec-[596]-tion  of  the  personal  representatives.  Salway  v.  Salwaij 
(2  Russ.  &  Myl.  215).  That  was  a  prodigiously  strong  case:  for  there  the  protec- 
tion of  the  fund  was  increased  :  but  here  it  was  diminished.  In  that  case  the  receiver 
was  held  to  be  liable  because  the  fund  was  not  under  the  legal  protection. 

Mrs.  Bond  concurred  in  obtaining  the  administration  and  in  the  disposal  of  the 
funded  property.  It  was  a  devastavit  on  her  part  to  place  the  assets  under  the 
control  of  Dixon  and  her  husband.  She  was  aware  that  the  money  had  been  paid 
into  Child's,  but,  neither  in  her  husband's  lifetime,  nor  even  after  his  death,  did  she 
take  any  step  to  place  the  fund  in  a  state  of  security.  As  the  Plaintiffs  were  in 
India,  their  share  ought  to  have  been  invested  in  stock.  Macdonnell  v.  Harding  (anti', 
vol.  7,  p.  178),  Adair  v.  Shaio  (1  Scho.  &  Lef.  243). 

Mr.  Whitmarsh  and  Mr.  Whitmarsh,  jun.,  for  the  executors  of  Mr.  Bond.  The 
greatest  care  was  taken  by  Mr.  Bond  to  secure  the  fund.  It  was  paid  into  Child's 
bank  to  the  joint  account  of  Bond  and  Dixon  ;  and  it  was  agreed  that  all  cheques  to 
be  drawn  on  the  bank  should  be  signed  by  them  jointly.  The  stock  was  necessarily 
sold  out,  and  the  money  placed  in  the  bank  for  the  purpose  of  distribution.  The 
distribution  immediately  commenced,  and  the  next  of  kin,  except  Mrs.  Clough,  were 
paid  their  distributive  shares.  She  and  her  husband  were  then  expected  to  return 
shortly  from  India :  but  they  changed  their  plans  and  did  not  return  until  the  end 
of  1833.  In  Macdmnell  v.  Hardinij  the  payment  to  the  bankers  [597]  was  an 
unnecessary  act :  but  here  the  residue  could  not  have  been  distributed  without 
selling  the  stock  and  paying  the  money  into  the  bank,  and,  therefore,  those  acts  were 
necessary  to  the  winding  up  of  the  intestate's  affairs. 

Mr.  Jacob,  for  Mrs.  Bond.  The  Plaintiffs  seek  to  charge  Mrs.  Bond  with  what 
was  received,  not  by  her,  but  by  her  husband.  She  was  a  married  woman  when  the 
administration  was  granted  :  she  did  not  marry  first  and  then  take  out  administration. 

The  fund  was  properly  paid  into  Child's,  "in  the  names  of  Bond  and  Dixon  ;  for 
Bond  was,  practically,  the  administrator  during  his  life  :  and  the  money  was  properly 
placed  in  the  names  of  the  parties  who  were  to  have  the  management  "aud  disposal  of 
it.  It  is  like  the  case  of  an  executor  appointed  for  a  limited  period,  as,  for  instance, 
during  the  minority  of  another  :  in  such  a  case  the  money  of  the  deceased  ought  to 
be  placed  in  the  name  of  the  executor  for  the  time  being.  At  all  events,  it  is 
premature  to  attempt  to  charge  Mrs.  Bond,  until  the  usual  accounts  have  been  taken.  I 

The  Vice-Chanx-ellor  [Sir  L.  Shadwell].     It  was  contended,  on  behalf  of  Bond's  I 
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executors,  that  he  had  protected  the  fund  to  the  best  of  his  power.  But  when  he 
paid  the  fund  into  Child's  banking-house  to  the  joint  account  of  himself  and  Dixon, 
he  did  an  act  by  means  of  which  the  whole  fund,  immediately  ou  his  death,  came 
under  the  control  of  Dixon.  It  does  not  difl'er,  in  substance,  from  his  having  handed 
over,  as  the  last  act  of  his  life,  the  whole  fund  to  Dixon.  Bond's  estate,  therefore,  is 
clearly  answerable  for  the  money  which  was  drawn  out  by  Dixon. 

[598]  I  have,  however,  considerable  doubt  whether,  in  a  case  like  the  present, 
where  the  Plaintifl"  claims  as  one  of  the  next  of  kin  of  the  intestate,  the  Court  can 
make  Mrs.  Bond  responsible  for  the  'lenutarit  which  was  the  act  of  her  husband. 

Then  the  question  is  whether  Mrs.  Bond  is  liable,  because,  after  the  death  of  her 
husband,  she  took  no  step  to  remove  out  of  the  power  of  her  coadministrator  that 
fund  which  her  husband  had  placed  in  his  power.  I  doubt  whether  the  Court  could 
proceed  against  her  in  respect  of  her  non-action  :  and,  therefore,  it  seems  to  me  that 
all  that  I  can  do  at  present  is  to  decree  an  "account  to  be  taken  of  the  assets  received 
by  Mr.  and  Mrs.  Bond  and  Dixon,  or  any  of  them,  and  to  declare  that  the  executors 
of  Mr.  Bond  are  answerable,  out  of  his  assets,  for  the  sum  of-  £1348  which  was 
drawn  out  of  Child's  bank  by  Dixon,  with  interest  at  four  per  cent,  from  the  time  it 
was  drawn  out :  and  I  shall  resen-e  the  question  as  to  the  liability  of  Mrs.  Bond, 
until  after  the  Master  shall  have  made  his  report.  That  question  ought  to  be 
reserved  in  the  very  words  in  which  the  question  is  reserved  in  Adair  v.  Shaw. 

I  do  not  think  that  the  reasoning  of  Lord  Redesdale  is  satisfactory,  where  he  says 
that  a  married  woman,  an  executrix,  would  be  responsible  to  the  creditors  of  the 
testator,  after  the  coverture,  for  a  denislarit  committed  by  her  husband  during  the 
coverture.  (See  1  Scho.  A:  Lef.  257.  The  decision  in  the  case  reported  above  was 
affirmed  bv  the  Lord  Chancellor.     See  3  Mvl.  &  Craig,  490.) 


[599]     W.\RREN  r.  T.WLOR.     July  25,  1837. 

Evidence. 

A.  and  B.  were  co-partners.  A.  retired,  and  B.  took  C.  into  partnership  with  him. 
That  partnership  was  dissolved,  and  then  B.  became  bankrupt.  Held,  that  B.  was 
not  a  good  witness  to  prove  an  agreement  alleged  by  A.  to  have  been  made  with 
him  by  B.  and  C.  to  indemnify  him  against  the  debts  of  the  first  partnership. 

The  Plaintiff  and  one  Wood  had  been  co-partners  in  trade.  The  Plaintiff  retired, 
and  thereupon  Wood  took  the  Defendant  Taylor  into  partnership  with  him,  and  it 
was  alleged  that  Wood  and  Taylor,  in  consideration  of  the  Plaintiff  relinquishing  his 
share  of  the  business,  agreed  by  parol  to  give  the  Plaintiff  their  joint  and  several 
bond  to  indemnify  him  against  the  debts  due  from  the  firm  of  Warren  &  Wood. 
The  partnership  between  Wood  and  Taylor  was  afterwards  dissolved  ;  and  Wood 
became  bankrupt ;  but  it  did  not  appear  that  he  had  obtained  his  certificate.  The 
bill  was  filed  to  compel  a  specific  performance  of  the  agreement  to  give  the  bond  of 
indemnity. 

Wood  had  been  examined  as  a  witness  to  prove  the  agreement ;  but  on  the 
hearing  of  the  cause, 

Mr.  Jacob  and  Mr.  Lowndes,  for  the  Defendant,  objected  to  his  evidence,  on  the 
ground  that  it  tended  to  diminish  a  liability  to  which  he  was  then  subject. 

Mr.  Cooper  and  Mr.  James  Russell,  for  the  Plaintiff,  said  that  Wood's  evidence 
did  not  tend  to  benefit  his  estate,  inasmuch  as  his  liability  would  remain  the  same 
whether  a  debt  due  from  the  firm  of  Warren  it  Wood  were  proved  by  the  creditor 
against  Wood's  estate,  or  whether  Warren  or  Taylor  paid  it ;  for  they  would  be 
entitled  to  stand  in  the  place  of  the  creditor  and  prove  the  amount  under  the  fiat  : 
and  consequently  the  extent  of  Wood's  liability  would  remain  the  same,  and  the 
[600]  only  difference  would  be  with  respect  to  the  person  to  whom  he  was  liable. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  It  seems  to  me  that  so  far  as  Wood's 
-evidence  tends  to  throw  liability  on  Taylor  it  tends  to  exonerate  Wood ;  and  if  it 
exonerates  him  it  cannot  be  received. 


238  SHARPLEY   V.    PEERING  8  SIM.  600. 

[600]     Sharpley  v.  Perring.(I)    July  29,  1837. 

Practice.     Injunction. 

Where  an  injunction  has  been  obtained  to  restrain  an  action  brought  by  a  cestui  que 
trust  in  the  name  of  his  trustee,  a  special  application  may  be  made  to  dissolve  it ; 
and  it  is  not  necessary  to  obtain  an  order  msi,  and  then  to  move  to  make  it 
absolute. 

The  bill  was  filed  against  a  cestui  que  trust  and  his  trustee  to  restrain  an  action 
brought  by  the  former  in  the  name  of  the  latter. 

The  injunction  having  been  obtained, 

Mr  Jacob  now  made  a  sjxcial  motion  to  dissolve  it.  .... 

Mr  G  L  Russell,  contra,  said  that  the  usual  order  for  dissolving  the  injunction 
nisi,  ought  to  have  been  obtained  first,  and  then  a  motion  ought  to  have  been  made 
to  dissolve  it  absolutely.  . 

Mr.  Jacob,  in  reply,  contended  that,  under  the  circumstances  of  the  case,  a  special 

application  was  regular  :  and 

The  Vice-Ghancellor  [Sir  L.  Shadwell]  so  ruled. 

[601]     Blundell  v.  Winsor.     August  1,  1837. 

rS.  C.  6  L.  J.  Ch.  (N.  S.)  364  ;  1  Jur.  .589.     See  Ex  parte  Aston,  1859, 
5  Jur.  (N.  S.)616.] 

Joint  Stock  Company.     Fraud. 

A  joint  stock  company  formed  for  working  gold  mines  in  North  America,  the  shares 
of  which  might  be  increased  to  an  unlimited  extent,  and  were  made  assignable  at 
the  discretion  of  the  holders,  was  held  to  be  illegal  and  fraudulent ;  and  a  demurrer 
to  a  bill  filed  by  one  of  the  shareholders  against  the  others  for  the  purpose  of 
carrying  into  efl'ect  a  dissolution  of  the  company  was  allowed. 

The  Plaintiff  was  one  of  the  members  of  a  company  or  partnership  called  "  The 
Anglo-American  Gold  Mining  Association,"  and  the  Defendants,  who  were  23  in 
number,  were  the  other  members. 

The  bill  stated  that  in  November  1833  the  Plaintiflf,  together  with  the  Defendant 
John  Penman,  and  George  Alfred  Muskett  and  several  other  persons,  formed  them- 
selves into  a  co-partnership,  society,  or  company  under  the  title  or  denomination 
before  mentioned,  and  that  by  an  indenture,  dated  the  1st  of  November  1833,  and 
made  between  Penman  of  the  first  part,  Muskett  of  the  second  part,  the  several  other 
persons  whose  names  and  seals  were  thereunto  set  and  affixed  (except  Penman, 
Muskett  and  the  Defendant  Thomas  Bridges)  of  the  third  part,  and  Thomas  Bridges 
of  the  fourth  part,  after  reciting  that  the  parties  of  the  first,  second  and  third 
parts  had  lately  agreed  to  form  a  company  for  the  purpose  of  working  gold  mines  in 
the  United  States  of  America :  it  was  witnessed  that,  for  the  purpose  of  establishing 
and  regulating  the  company,  and  in  order  to  ascertain,  define  and  settle  the  rights, 
interests  and  liabilities  of  the  several  parties  interested  in  respect  thereof,  it  was 
agreed  that  the  parties  of  the  first,  second  and  third  parts,  and  all  persons  who  should 
thereafter  become  subscribers  to  or  interested  in  the  capital  of  the  company,  and  who 
were  thereby  described  as  shareholders,  should,  so  long  as  they  possessed  any  share 
of  the  capital  of  the  company,  be  and  continue,  until  dissolved  under  the  provisions 
thereinafter  in  that  behalf  contained,  [602]  a  company  or  partnership  under  the  name 
before  mentioned ;  that  the  object  of  the  company  should  be  the  working  of  gold 
mines  in  the  United  States  of  America,  and  the  reduction  and  sale  of  that  precious 

(1)  Ex  relatione. 
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metal  and  all  other  valuable  products  of  the  mines ;  that  Penman  should  be 
superintendent  of  the  company,  Muskett,  trustee  and  treasurer,  and  he  and  Peinnan 
directors  ;  that  the  capital  should  be  £6000,  which  should  be  considered  as  divided 
ito  60  shares  of  £100  each,  and  be  numbered  from  1  to  60  (all  which  shares  had 
■oen  taken  and  subscribed  for  by  the  parties  of  the  first,  second  and  third  parts); 
!iat  it  should  be  lawful  for  the  shareholders,  at  a  meeting  to  be  called  for  that  purpose, 
«c'  ant/  time  and  from  time  to  time  to  increase  the  capital  to  anij  amount  that  might  be  agreed 
upon  hij  creating  an  wldilional  number  of  £100  shares,  such  additional  shares  to  be 
numbered  from  60  progressively  forward  ;  that  the  shares,  as  well  original  as  additional, 
should  and  might  he  assigned  and  dispa-^ed  of  by  deed  or  will  or  oth'rwise  to  any  other 
person  or  persons  at  the  duicretion  of  the  holders  thereof,  but  no  shares  should  be  divisible 
into  any  fractional  part ;  that  an  instalment  of  £25  per  cent,  should  be  paid  upon 
each  share  to  the  trustee  and  treasurer  immediately  before  the  execution  of  the 
deed :  that  the  trustee  and  treasurer  should  be  at  liberty  to  require  payment  of  all 
future  instalments  at  such  times  and  in  such  manner  as  he  should  think  proper  ;  that 
Penman,  in  consideration  of  his  services  as  superintendent  of  the  company,  should  be 
entitled  to  one-fourth  part  of  the  gains  and  profits  thereof,  before  any  division  should 
be  made  among  the  shareholders ;  that  during  the  first  three  years  of  the  existence 
of  the  company,  such  period  to  be  calculated  from  the  commencement  of  its  opera- 
tioii.s  in  America,  the  three-fourths  of  the  gains  and  profits,  after  providing  for 
[603]  the  share  agreed  to  be  allowed  to  Penman,  should  be  divided  into  two  equal 
parts,  one  whereof  should  be  employed  in  extending  the  operations  of  the  company 
accoixling  to  Penman's  directions,  and  the  other  of  such  parts,  together  with  the 
entirety  of  the  gains  and  profits  after  the  expiration  of  the  three  years  and  after 
making  the  allowance  to  Penman,  should  be  divided  among  the  shareholders, 
accoriling  to  the  number  and  amount  of  their  shares  ;  that  Penman  should  be  the 
superintendent  of  the  company,  and  should  be  bound  by  the  several  rules,  regulations 
and  provisions  next  thereinafter  contained  (that  is  to  say)  inasmuch  as  the  parties  of 
the  second  and  third  parts  had  been  mainly  induced  to  become  sharelwlders  in  coruietpience 
of  the  representation  made  by  Penman  that  there  were  gold  mines  in  rariou^s  parts  of  the 
United  States  of  America  which  might  be  taken  and  profitably  worked  by  the  company, 
and  that  he  was  competent  and  willing  to  superintend  the  working  of  the  mines  and 
the  general  management  of  the  company's  aflairs  in  America,  it  was  agreed  between 
the  parties  thereto  that  Penman  should,  as  soon  as  conveniently  might  be  after  the 
execution  of  the  deed,  repair  to  the  United  States  and  endeavour  to  obtain  an 
eligible  situation  for  carrying  on  the  operations  of  the  company,  and  that,  for  the 
purpose  of  enabling  them  to  commence  operations,  the  trustee  and  treasurer  might 
forthwith  advance  him  £600,  and,  in  order  to  carry  on  such  operations,  Penman 
should  be  at  liberty  to  draw  upon  the  trustee  and  treasurer  for  such  sums  as  he 
might  from  time  to  time  require  ;  that  Muskett  should  be  the  trustee  and  treasurer  of 
the  company  ;  that  an  absolute  and  entire  dissolution  of  the  company  might  take 
place  by  a  resolution  of  the  majority  of  the  shareholders  present  at  three  successive 
meetings  to  be  held  for  that  purpose,  the  last  of  which  [604]  meetings  should  appoint 
three  of  the  shareholders,  of  whom  the  trustee  and  treasurer  for  the  time  being  should 
be  one,  for  the  purpose  of  carrying  such  dissolution  into  effect,  and  the  affairs  of  the 
company  should  be  thereupon  wound  up,  and  the  a.ssets  of  the  company,  after 
satisfying  their  debt.s  and  liabilities,  should  be  divided  among  the  shareholders  in 
proportion  to  their  shares,  and  any  special  meeting  of  the  shareholders  duly  convened 
for  that  purpose  might  declare  the  accounts  of  the  company  finally  closed  and  the 
assets  fully  aidministered,  and  the  superintendent,  trustee  and  treasurer,  and  all  other 
parties  released  and  discharged  from  all  future  liabilities  and  engagements,  actions,  suits, 
clainvi  and  demands,  under  or  by  virtue  or  in  consequence  of  the  deed,  or  of  any  other  deed  or 
engagement  entered  into  by  them  in  cannenon  with  or  reference  to  the  affairs  of  the  company, 
and  that  (he  superintendent,  trustee  and  treasurer  arul  all  other  parties  shoidd  be  released  and 
discharged  according  to  such  resolution,  and  on  the  terms  and  under  the  mo<lifications 
thereof :  and  the  parties  of  the  first,  second  and  third  parts  covenanted  with  Bridges 
(who  was  thereby  made  trustee  of  the  covenant  on  behalf  of  the  shareholders)  to  pay 
the  instalments  on  their  respective  shares,  and  to  observe  all  the  rules  and  regulations 
of  the  deed,  so  far  as  the  same  related  to  their  shares  therein,  or  to  their  rights, 
privileges  or  liabilities  as  shareholders. 
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The  bill  then  stated  that,  pursuant  to  the  provisions  of  the  deed  60  shares  of 
£100  each  were  subscribed  for  and  taken  by  various  persons,  and  that  £100  was  paid 
upon  each  share  ;  that,  shortly  after  the  date  of  the  deed,  Penman  proceeded  to  Aorth 
Carolina  as  superintendent  of  the  company,  and  there  commenced  the  operations  of 
the  company,  and  that,  to  enable  him  so  [605]  to  do,  Muskett,  from  time  to  time 
supplied  him  with  money  out  of  the  funds  of  the  company ;  that  in  September  1834 
Muskett  resigned  his  office  of  trustee  and  treasurer,  and  that,  at  a  meeting  he  d  on 
the  29th  of  that  month,  140  new  shares  were  created,  and  the  riaintitt  and  the 
Defendants  Smith  and  Magnus  were  appointed  directors,  trustees  and  treasurers  in 
the  room  of  Muskett ;  that  Muskett's  accounts  had  been  finally  settled  and  closed, 
and  he  had  been  duly  and  absolutely  discharged  from  all  liability  in  respect  of  his 
office  of  trustee  and  treasurer ;  that  Penman,  in  carrying  on  the  affairs  of  the  com- 
pany in  America,  contracted  for  the  purchase  of  several  mines  and  shares  of  mines, 
and  incurred  liabilities  on  the  part  of  the  company  to  a  very  large  amount,  and,  m 
consequence  thereof,  the  shareholdens,  in  December  1835,  became  greatly  dissatisfied 
with  his  conduct;  that,  at  a  meeting  held  on  the  17th  of  December  1835,  Penman 
was  removed  from  his  office  as  a  director  and  superintendent  of  the  company,  in 
consequence  of  his  having  drawn  bills  of  exchange  on  the  Plaintiff,  on  account  of  the 
company,  far  exceeding  the  amount  of  the  subscribed  capital,  and  also  for  having 
expressed  his  intention  of  withholding  the  company's  property  unless  an  exorbitantly 
large  sum  was  paid  to  him ;  that,  in  the  latter  end  of  1836,  the  capital  of  the  company 
was  increased  by  the  issue  of  11  new  shares,  all  of  which  were  duly  paid  for;  that, 
after  the  dismissal  of  Penman,  it  was  discovered,  on  investigating  the  affairs  of  the 
company,  that  the  claims  on  the  company  greatly  exceeded  the  amount  of  the  assets, 
and  that  it  would  be  for  the  interest  of  the  shareholders  that  the  company  should  be 
dissolved  ;  that,  at  meetings  held  in  March  1837,  it  was  resolved  by  a  majority  of  the 
shareholders  present  that  the  company  should  be  dissolved,  and  that  the  Plaintiff 
and  the  Defendants,  Hea-[606]-thorn  and  Smith,  should  be  appointed  trustees  for 
carrying  the  resolution  into  effect  according  to  the  provisions  of  the  deed  of  settle- 
ment :  that  all  the  capital  of  the  company  had  been  expended,  and  the  objects  of  the 
company  had  totally  failed,  and  no  gains  or  profits  had  been  realized  by  their 
operations  :  that  there  were  211  shares  in  the  capital  of  the  company,  and  that,  on 
the  day  on  which  the  dissolution  was  finally  resolved  upon,  those  shares  were  held  by 
the  Plaintiff  and  by  the  Defendants,  and  that  there  was  not  any  other  person  who,  at 
the  time  of  the  filing  of  the  bill,  was  in  any  manner  interested  in  or  liable  in  respect 
of  the  affairs  of  the  company  as  a  shareholder  thereof  or  otherwise  as  a  partner 
therein  ;  that  the  Plaintift'  had  been,  from  time  to  time,  called  upon  to  satisfy  the 
demands  of  the  creditors  of  the  company  ;  that  the  Defendant,  Winsor,  had  brought 
an  action  against  the  Plaintiff  and  the  Defendants,  Smith  and  Penman,  for  the 
recovery  of  X300  claimed  to  be  due  to  him  in  consequence  of  Penman  having  engaged 
him  as  clerk  to  the  company  ;  that  the  Plaintiff  was  totally  unable  to  carry  into  effect 
the  complete  and  proper  dissolution  of  the  company  ;  and  that,  if  the  accounts  of 
the  dealings  and  transactions  of  the  company  were  taken,  a  sum  exceeding  £300 
would  be  found  due  from  Winsor  to  the  company. 

The  bill  prayed  that  the  company  might  be  declared  to  be  dissolved,  and  that  the 
property  and  effects  of  the  company  might  be  sold,  and  that  an  account  might  be 
taken  of  all  the  debts  that  were  due  from  the  company  from  the  formation  thereof, 
and  of  all  their  dealings  and  transactions,  and  that  the  monies  to  be  realized  by  the 
sale  of  the  property  and  effects  of  the  company  might  be  applied,  so  far  as  the  same 
would  extend,  in  payment  of  such  debts ;  that  Winsor  and  the  several  other  [607] 
Defendants  who  were  shareholders  in  the  company  might  be  decreed  to  contribute 
their  respective  shares  of  the  losses  of  the  company,  and  that  the  affairs  of  the 
company  might  be  wound  up,  and  that  Winsor  might  be  enjoined  from  prosecuting 
his  action. 

Winsor  demurred  to  the  bill, 
First,  for  want  of  equity  ; 

Secondly,  because  Muskett  was  not  made  a  party  :  and 

Thirdly,  because  those  persons  who  had  formerly  been,  but,  at  the  time  when  the 
comiiany  was  dissolved,  had  ceased  to  be  shareholders,  were  not  made  parties. 


8  SIM.  608  BLUNDELL   V.    WINSOR  ,241 

Mr.  Knight  and  Mr.  Cole,  in  support  of  the  demurrer.  First.  The  association  in 
[uestion  is  plainly  illegal.  The  parties  have  arrogated  to  themselves  a  corporate 
.  haracter,  and  have  made  their  shares  assignable  without  any  control  on  the  part  of  the 
irtners  at  large.  In  all  legal  partnerships  the  admission  of  new  partners  is  made 
oiibject  to  restriction  and  control.  The  Babble  Act  (6  Geo.  1,  c.  18)  has  been  repealed 
by  6  Geo.  4,  c.  91  :  but  when  that  Act  was  in  force  all  associations  were  considered  to 
be  within  in  it,  where  the  parties  assumed  to  act  in  a  corporate  character,  or  made 
their  shares  transferable  without  restriction.  That  Act  did  only  what  the  common 
law  had  done  before,  except  that  it  imposed  certain  penalties  ;  and  all  undertakings 
that  were  within  it  were  void  at  common  law.  The  6  Geo.  4,  c.  91,  by  which  the 
Bubble  Act  is  repealed,  recites  at  follows: — "And  whereas  it  is  expedient  that  so 
much  of  [608]  the  said  recited  Act  as  is  above  set  forth  should  be  repealed  ;  and 
that  the  said  several  undertakings,  attempts,  practices,  acts,  matters  and  things 
aforesaid  should  be  adjudged  and  dealt  with  in  like  manner  as  the  same  might 
have  been  adjudged  and  dealt  with  according  to  the  common  law,  notwithstanding 
the  said  Act."  That  recital  was  introduced  by  Lord  Eldon  when  the  bill  was  in  the 
House  of  Lords.  (See  George  on  Joint  Stock  Companies,  80.)  It  appears,  from 
the  languaiie  of  the  deed  and  of  the  bill,  that  no  gold  mines  had  been  discovered  in 
^orth  America  when  the  company  was  formed  ;  but  that  the  members  trusted  to  the 
representations  of  Penman  :  the  bill  also  states  that  all  the  Ciipital  of  the  company 
has  been  expended,  that  all  the  objects  of  the  company  have  entirely  failed,  and  that 
no  gains  or  profits  have  ever  been  realized  :  the  undertaking,  therefore,  was  clearly 
a  bubble.  The  Kinrj  v.  Doild  (9  East,  516),  The  King  v.  JCebb  (14  East,  406  ;  see 
41-3),  Buck  V.  Buck  (1  Campb.  N.  P.  C.  547  ;  see  note).  Kinder  v.  Taylor  (Collyer  on 
Partnersbi()s,  762),  Josephs  v.  Pebrer  (3  liarn.  &  Cress.  639),  Ellison  v.  Bignold  (2  Jac. 
A-  Walk.  510),  Durergia-  v.  Fellows  (5  Bing.  248). 

Secondly.  Muskett  and  the  other  [persons  who  have  assigned  their  shares  ought 
'  have  been  made  parties  to  this  suit.  The  bill  prays  for  an  account  of  all  the  debts 
due  from  the  company  from  the  time  of  its  formation.  That  account  cannot  be 
taken,  nor  can  the  other  relief  prayed  by  the  bill  be  granted  in  the  absence  of  the 
shareholders  who  have  assigned  their  shares.  Those  shareholders  still  continue  liable 
t'l  piv  the  debts  that  [609]  were  due  from  the  company  at  the  time  when  they 
a--  _  •  d  their  shares,  and  also  to  contribute  to  the  present  shareholders  for  such  of 
thuse  tlebts  as  they  may  have  already  paid  or  may  hereafter  pay.  Glassington  v. 
Thwailes  (2  Russ.  458). 

Mr.  Jacob  and  Mr.  W.  T.  S.  Daniel,  in  support  of  the  bill.  No  case  has  been 
cited  to  shew  what  the  law  was  before  the  passing  of  the  Bubble  Act.  That  Act  has 
been  repealed ;  but  what  was  the  use  of  repealing  it  if  the  law  was  to  remain  the 
same  as  it  was  before  the  repeal !  The  case  of  U'alburn  v.  Ingilby  (1  Myl.  A;  Keen, 
61  ;  see  76)  was  decided  after  the  Bubble  Act  had  been  repealed;  but  Lord 
Brougham,  C,  at  the  commencement  of  his  judgment,  says  that  the  demurrer  could 
not  be  sustained  on  any  notion  of  common  law  illegality.  In  that  case  the  number  of 
shares  was  20,000;  here  there  are  but  211  shares  and  but  23  shareholders.  Is  that 
number  so  large  as  to  make  the  company  a  nuisance  ?  At  the  time  when  the 
Bubble  Act  was  passed,  there  was,  as  appears  by  the  preamble,  a  great  number  of 
companies  in  existence  which  were  fraudulent ;  and  the  Act  declares  them  to  be  a 
nuisance  because  they  were  fraudulent,  not  because  the  shares  were  assignable 
without  the  privity  of  the  other  partners.  It  is  a  principle  of  our  law  to  make  all 
property  assignable  ;  and  there  is  no  reason  why  the  members  of  a  partnership  should 
not  stipulate  that  there  should  be  no  restriction  on  the  assignment  of  their  shares. 

The  next  objection  is  the  want  of  parties.  All  the  existing  shareholders  are 
before  the  Court :  but  it  is  said  that  Muskett  and  the  other  shareholders  who  have  [610] 
retired  from  the  company  ought  to  have  been  made  parties.  It  is  true  that,  in  some 
cases,  a  partner  may  be  liable  to  his  co-partners  although  he  has  quitted  the  firm  : 
but  the  question  here  is  whether,  assuming  all  the  allegations  in  this  bill  to  be  true, 
Muskett  and  the  other  shareholders  who  have  gone  out  ought  to  have  been  made 
parties.  In  Glcumngton  v.  Thwaites  the  bill  stated  a  case  of  liability  against  Phillips, 
and  treated  him  as  a  necessary  party  to  the  account.  In  that  case,  therefore, 
assuming  the  statements  in  the  bill  to  be  true,  he  was  a  necessary  party.     But  that  is 
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not  the  case  here  with  respect  to  Muskett  and  the  other  retired  shareholders  ;  for  the 
bill  states  that  Muskett  resigned  his  office  of  trustee  and  treasurer  in  183i,  and  that 
all  his  accounts  have  been  iinally  settled  and  closed,  and  that  he  has  been  duly  and 
absolutely  discharged  from  all  liability  in  respect  of  his  office :  and  the  bill  further 
states  that  there  was  not  any  person,  except  the  Plaintifl  and  the  Defendants,  who, 
at  the  time  of  filing  the  bill,  was  in  any  manner  interested  in  or  liable  in  respect  of 
the  affairs  of  the  company  as  a  shareholder  thereof,  or  otherwise  as  a  partner  therein. 
If,  therefore,  Muskett  and  the  other  retired  shareholders  had  been  made  parties,  they 
might  have  demurred  on  the  ground  that  the  bill  alleged  that  there  was  no  liability 
on  their  parts.  Besides,  there  is  no  allegation  in  this  bill  as  to  the  time  when  the 
losses  were  sustained  or  the  debts  incurred,  and,  therefore,  they  might  have  been 
sustained  and  accrued  after  Muskett  and  the  other  partners  quitted  the  firm.  Partners 
may  contract,  if  they  please,  that  a  retiring  partner  shall  be  no  longer  subject  to 
liability.  In  the  first  clause  in  the  deed  it  is  declared  that  the  continuing  to  be  a 
partner  shall  be  co-exten.sive  with  the  holding  of  a  share  ;  and  all  the  other  provisions 
of  the  deed  tally  with  the  notion  that  a  partner  [611]  who  has  assigned  his  share  is 
to  be  divested  of  all  liability.  On  a  dissolution  taking  place,  all  the  debts  and 
liabilities  of  the  partnership  are  to  be  satisfied  by  the  persons  who  are  shareholders 
at  the  time  ;  and  the  surplus  property  of  the  partnership  is  to  be  divided  amongst 
the  same  persons.  What  makes  this  still  more  clear  is  the  final  covenant  in  the  deed, 
by  which  each  party  covenants  that  he  will,  so  long  as  he  shall  hold  or  claim  any 
sum  or  interest  in  the  company  or  the  capital  thereof,  pay  the  instalments  or  sums  of 
money  which  shall  become  due  in  respect  of  the  shares  held  by  him,  at  the  time  and 
in  the  manner  thereinbefore  directed  and  appointed,  and  also  will,  in  all  things,  observe, 
perform,  confirm  and  abide  by  all  the  rules,  regulations  and  provisions  of  the  deed, 
so  far  as  the  same  shall  relate  to  any  share  held  or  claimed  by  him,  or  to  his  rights, 
duties,  privileges  or  liabilities  as  a  shareholder.  So  that  there  is  an  express  covenant 
that  the  partners  are  to  contribute  so  long  as  they  hold  shares  ;  but  they  are  not  to 
be  liable  to  contribute  after  they  have  assigned  their  shares.  If  there  were  any 
doubt  upon  the  point  it  is  removed  by  the  allegation  in  the  bill  that  there  is  no 
person,  except  the  Plaintiff  and  the  Defendants,  who  is  in  any  manner  interested  in 
or  liable  in  respect  of  the  affairs  of  the  company.  If  Muskett  or  any  of  the  other 
shareholders  who  have  assigned  their  shares,  were  to  be  sued  by  any  of  the  creditors 
of  the  company,  and  were  compelled  to  satisfy  their  demands,  they  would  only 
become  creditors  of  the  whole  company  :  they  would  not  be  necessary  parties  to  this 
suit,  as  it  seeks  only  for  contribution  :  but  they  would  then  be  in  the  situation  of  a 
surety  who  has  paid  the  debt  of  his  principal. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  cannot  but  think  that  the  deed  of 
November  1833,  [612]  by  which  the  company  was  established,  is,  on  the  face  of  it, 
illegal.  It  propo-ses  that  certain  persons  should  become  partners,  for  the  fanciful 
purpose  of  working  gold  mines  in  North  America ;  and  it  provides  that  the  parties  to 
the  deed  of  the  first,  second  and  third  parts,  and  all  persons  who  should  become  sub- 
scribers to  or  interested  in  the  capital  of  the  company,  should  so  long  as  they  possessed 
any  share  of  the  capital,  be  and  continue  a  company  or  partnership  under  the  name  of 
The  Anglo-American  Gold  Mining  Association.  It  then  provides  that,  in  the  first 
instance,  the  shares  should  not  exceed  60 ;  but,  in  the  subsequent  part  of  the 
instrument,  the  shareholders  are  empowered  to  increase  the  number  of  shares  to  an 
unlimited  extent,  and  a  great  number  of  additional  shares  have  been,  in  fact,  created. 
The  deed  also  provides  that  the  shares,  as  well  original  as  additional,  may  be  assigned 
or  disposed  of  by  deed  or  will,  to  any  person  o"r  persons,  at  the  discretion  of  the 
holders. 

The  fair  inference  to  be  drawn  from  the  provisions  of  this  deed  is  that  certain 
persons  were  to  form  a  company,  which  might  be  increased  to  an  unlimited  extent, 
and  that  the  shareholders  were  to  have  the  power  of  transferring  their  shares,  to 
whomsoever  they  pleased,  without  any  sort  of  control :  the  deed,  therefore,  necessarily 
represents  that  the  persons  who  should  assign  their  shares  would  get  rid  of  all  the 
liabilities  attached  to  them,  and  that  the  persons  who  should  take  their  shares  would 
take  them  just  as  the  assignors  held  them.  It  is  clear,  however,  that  this  could  not 
be  done.     In  my  opinion,  therefore,  the  deed  held  out  to  the  public,  as  an  induce- 
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:::ent  to  them  to  become  partners  in  the  working  of  these  imaginary  gold  mines,  a 
false  and  fraudulent  representation  that  they  might  continue  partners  in  the  under- 
[613]-taking  just  as  long  as  they  pleased,  and  then  get  rid  of  all  the  liability  that 
thev  had  incurred  by  transferring  their  shares  to  some  other  person. 

In  the  case  of  Durergier  v.  Fellows,  which,  it  must  be  observed,  was  decided  after 
the  Bubble  Act  had  been  repealed.  Lord  Chief  Justice  Best  says :  "  There  can  be  no 
transferable  shares  of  any  stock,  except  the  stock  of  corporations  or  of  joint  stock 
compainies  created  by  Acts  of  Parliament.  A\"hen  it  is  said  the  shares  were  to  be 
transferable,  that  must  mean  that  the  assignee  was  to  be  placed  in  the  precise  situation 
that  the  assignor  stood  in  before  the  assignment :  that  the  assignee  was  to  have  all 
the  rights  ofthe  assignor,  and  to  take  upon  him  all  his  liability.  Now  the  assignee 
can  join  in  no  action  for  a  cause  of  action  that  accrued  before  the  assignment.  Such 
rights  of  action  must  still  remain  in  the  assignor,  who,  notwithstanding  he  has  retired 
from  the  company,  will  still  remain  liable  for  every  debt  contracted  by  the  company 
before  be  ceased  to  be  a  member."     (See  5  Bing.  267.) 

All  these  reasons  are  applicable  to  the  present  case  :  and  my  notion  is  that  this 
deed  is  not  only  illegal  because  it  trenches  on  the  prerogative  of  the  King,  by  attempt- 
ing to  create  a  bo<ly  not  ha\-ing  the  protection  of  the  King's  charter,  the  shares  of 
which  might  be  assigned  without  any  control  or  restriction  whatsoever ;  but  also 
because  it  holds  out  to  the  public  a  false  and  fraudulent  representation  that  the  shares 
could  be  so  assigned. 

The  undertaking  in  question  appears  to  have  been  a  wild  project,  entered  into  by 
speculating  persons  for  the  [614]  purpose  of  deluding  the  weak  portion  of  the  public 
of  this  country,  who  too  often  allow  themselves  to  be  gulled  by  any  specious  scheme 
that  holds  out  a  prospect  of  gain  :  and  what  is  stated  to  have  taken  place  with  regard 
to  it  might  have  been  reasonably  expected,  namely,  that  all  the  capital  has  been 
expended,  and  no  profits  realized,  but  debts  and  liabilities  incurred  to  a  large  amount. 

The  more  such  schemes  are  discouraged  by  Courts  of  Justice,  the  better  it  will  be 
for  Her  Majesty's  subjects ;  and,  therefore,  I  shall  allow  the  demurrer  with  costs. 


[614]    Straus  r.  GrOLDSMiD.(l)    August  U,  1837. 

Chaiity.     Jews. 

A  bequest  to  enable  persons  professing  the  Jewish  religion  to  observe  its  rites,  is 
good. 

A  testator  bequeathed  one-third  of  his  residuary  personal  estate  in  the  following 
words  : — 

"  The  remaining  third  of  the  above  residue  to  be  given  to  the  rulers  and  wardens 
of  the  Great  Synagogue  in  this  City  of  London  in  the  manner  hereinafter  mentioned  : 
that  is  to  say,  the  interest  or  dividends  arising  from  this  third  to  be,  every  year  on 
the  eve  of  the  Passover,  distributed  at  least  among  10  worthy  men  who  have  wives 
and  children,  among  whom  there  ought  to  be  some  learned  men,  to  purchase  meat  and 
wine  fit  for  the  service  of  the  two  nights  of  Passover." 

Mr.  James  Russell  and  Mr.  Steer,  for  the  Plaintiff. 

Mr.  Goldsraid,  for  the  Defendant  Goldsmid. 

[615]  Mr.  Wray,  for  the  Attorney-General,  submitted  whether  this  bequest  was 
not  illegal,  according  to  the  doctrine  in  De  Costa  v.  De  Pax  (2  Swans.  487,  note).     But 

The  Yice-Chancellor  held  that  the  bequest,  being  intended  to  enable  persons 
professing  the  Jewish  religion  to  ob.serve  its  rites,  was  good. 

{\-)  Ex  relatione. 
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[615]    DoDD  I'.  Wake,    ^m^-jm/!  11,  1837. 

Will.     Cmsirudion.     Remoteness. 

Testator  gave  £30,000  unto  and  amongst  the  children  of  his  daughter  who  should  be 
living  at  the  time  the  eldest  should  live  to  attain  the  age  of  24  years,  and  the  issue 
of  such  of  them  as  might  be  then  dead,  to  be  equally  divided  among  them,  per 
stirpes  and  not  per  capita,  and  to  be  paid  to  them  respectively  when  and  as  they 
should  attain  24,  but  without  interest  in  the  meantime.  At  the  testator's  death 
his  daughter  had  three  children,  who  were  of  the  ages  of  13,  12  and  9.  Held,  that 
the  testator  intended  that  such  only  of  his  daughtei's  children  should  take,  as 
should  be  living  when  the  eldest  for  the  time  being  should  attain  24,  and,  conse- 
quently, that  the  bequest  was  too  remote. 

John  Dodd,  by  his  will,  dated  the  2.5th  of  August  1834,  bequeathed  as  follows  :— 
"  I  give  and  bequeath  the  legacy  or  sum  of  £30,000  of  lawful  English  money,  unto 
and  amongst  the  children  of  my  daughter  Mary  Maria,  the  wife  of  George  Anthony 
Wake,  who  shall  be  living  at  the  time  the  eldest  shall  live  to  attain  the  age  of  24 
years,  and  the  issue  of  such  of  the  children  of  my  said  daughter  as  may  then  happen 
to  be  dead  leaving  issue,  to  be  equally  divided  between  or  among  them,  share  and 
share  alike,  per  stirpes  and  not  per  capita,  as  tenants  in  common,  and  to  be  paid  and 
payable  unto  them  respectively  when  and  as  they  shall  respectively  attain  the  age  of 
24  years,  but  without  any  interest  in  the  meantime." 

[616]  The  testator  died  on  the  2d  of  September  1834.  Mrs.  Wake  had  issue 
three  children,  who,  at  the  testator's  death,  were  of  the  several  ages  of  13,  12  and  9 
years. 

The  bill  was  filed  by  the  trustees  and  executors  of  the  will  against  Mr.  and  Mrs. 
AVake  (who  were  interested  in  the  testator's  residuary  personal  estate)  and  their 
children,  to  have  the  rights  of  the  Defendants  ascertained  and  declared,  and  to  have 
the  trusts  of  the  will  carried  into  execution  under  the  decree  of  the  Court. 

On  the  cause  coming  on  for  further  directions,  the  question  was  whether  the 
bequest  in  favour  of  the  children  was  not  void  for  remoteness  ;  inasmuch  as  the  three 
children  who  were  living  at  the  testator's  death  might  all  die  under  the  age  of  24 
years,  and  then  the  legacy  could  not  vest  in  any  child  of  Mrs.  Wake  until  the  expira- 
tion of  24  years  and  upwards  after  the  testator's  death.  X 

Mr.  Knight  and  Mr.  Koe,  for  the  Plaintiffs.  f 

The  Solicitor-General  and  Mr.  James  Russell,  for  Mr.  and  Mrs.  Wake,  referred 
to  Leake  v.  Rohinsm  (3  Mer.  363). 

Mr.  Jacob  and  Mr.  Bailey,  for  the  children. 

The  Vice-Ghancellor  [Sir  L.  Shadwell].  The  testator  appears  clearly  to  have 
intended  that  only  those  children  of  his  daughter  should  take  who  should  be  alive 
when  the  eldest  child  for  the  time  being  should  attain  the  age  of  24  ;  and,  therefore, 
the  bequest  is  void  for  remoteness. 

\ 

[617]    Price  v.  Devvhurst.(I)    Apil  24,  1839.  ' 

Stat.  1 1  Geo.  4  and  1  IF.  4,  c.  60.     Construction.     Trustees  and  Mortgagees. 

The  object  of  the  11  Geo.  4,  and  1  W.  4,  c.  60,  was  to  provide  means  for  conveying 
the  %aZ  interest  only  in  property  ;  therefore,  an  assignment  of  a  mortgage  debt  by 
the  creditor  is  not  within  the  Act,  nor  does  the  Act  apply  to  conveyances  of  land 
out  of  the  Queen's  dominions. 

By  the  decree  in  this  cause  it  was,  amongst  other  things,  declared  that  the 
Defendants  were  trustees  for  the  Plaintiffs  of  any  estate,  righl  and  interest  in  the 

(1)  See  a  report  of  the  hearing  of  his  cause,  ante,  279. 
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mortgage  (1)  they  had  acquired  by  virtue  of  the  joint  will  of  Henry  Seaton  and 
Catherine,  his  wife,  or  the  confirmation  thereof  or  the  proceedings  in  the  Executors' 
I'ourt  of  Dealing;  and  that  the  mortgage  debt  due  from  Peter  Markoe,  and  all  the 
-  curities  for  the  same,  passed  under  the  will  of  Henry  Seaton,  bearing  date  the  5lh 
.  f  April  1814,  and  also  the  will  of  Catherine  Seaton,  bearing  date  the  2d  of  July 
1~^22,  and  the  codicil  thereto,  dated  the  1st  of  November  1S22,  and  belonged  to  the 
riaintiff,  Ann  Akers  Price,  as  the  personal  representative  of  Henry  and  Catherine 
>eaton  :  and  it  was  referred  to  the  Master  to  take  an  account  of  all  sums  of  money 
oeived   by   the  Defendants   Edward   Dewhurst   the  elder,   Edward   Dewhurst  the 

•  unger,  and  Benjamin  William  Pullau  and  Catherine,  his  wife,  late  Catherine  Akers, 
widow,  in  respect  of  the  mortgage  or  the  interest  thereof,  or  the  proceeds  of  any 
o>tates  charged  with  the  mortgage  ;  and  it  was  ordered  that  the  balance  which  should 
I'o  found  due  on  the  taking  of  such  account  should  be  paid,  by  the  last-named 
!  'efendants,  to  the  Plaintitls,  Price  and   wife,  as  such  personal   representatives  as 

•  .iresaid  ;  and  it  was  declared  that  the  same  Defendants  ought  to  make  and  execute, 
■•'  the  Plaintiffs,  in  right  of  the  [618]  Plaintiff,  Ann  Akers  Price,  as  such  personal 
representative  as  aforesaid,  all  such  powers  of  attorney,  deeds  of  assignment  or 
assurance  as  should  be  necessary  for  enabling  the  Plaintiffs  to  recover,  receive  and 
obtain  the  full  benefit  of  the  mortgage  debt  and  interest  and  the  securities  for  the 
same ;  and  it  was  referred  to  the  Master  to  settle  and  approve  of  such  powers  of 
attorney,  deeds  of  assignment  or  other  assurance,  if  the  parties  differed  about  the 
same  ;  and  it  was  ordered  that  the  same,  when  settled  and  approved  of,  should  be 
executed  by  the  last-named  Defendants,  or  such  of  them  as  the  Master  should  direct. 

The  Master  having  reported  that  he  had  settled  a  deed  of  assignment  and  a  power 
of  attorney  to  be  executed  by  the  last-named  Defendants,  the  Plaintiffs  presented  a 
petition  stating  that  Edward  Dewhurst  the  elder  was  residing  in  the  island  of  St. 
Croix,  and  that  Edward  Dewhurst  the  younger  had  been  resident  at  Southampton, 
but  had  recently  gone  to  reside  at  Avranche  in  France  in  order  to  avoid  executing 
the  assignment  and  power  of  attorney  ;  that  Benjamin  William  Pullan  was  confined 
in  a  lunatic  asylum,  and  that  his  wife  refused  to  state  where  he  was ;  that  she  was 
residing  at  York,  and  the  assignment  and  power  of  attorney  had  been  tendered  to 
her,  but  she  refused  to  execute  them.  The  petition  prayed  that  Master  Brougham,  or 
such  other  person  as  the  Court  might  think  proper,  might  be  appointed  to  execute  the 
assignment  and  power  of  attorney  in  the  names  of  the  Defendants. 

Mr.  Knight  Bruce,  for  the  Petitioners,  relied  upon  1 1  Geo.  4  and  1  W.  4,  c.  60, 
ss.  2,  5  and  8. 

Mr.  Jacob  and  Mr.  Sharpe,  for  the  Defendants,  said  that  the  Act  authorized  the 
execution  of  conveyances  [619]  and  assurances  only  ;  that  the  assignment,  which  had 
been  settled  by  the  Master,  contained  covenants  and  a  power  of  attorney,  which  the 
-Vet  did  not  authorize,  and  one  of  the  deeds  was  a  power  of  attorney  enabling  the 
attorney  to  sue  in  St.  Croix  ;  but  the  main  objection  was  that  the  Act  did  not  apply 
to  property  out  of  the  (Queen's  dominions  ;  that  Acts  of  Parliament  did  not  apply 
even  to  the  colonies,  unless  they  were  specially  named  ;  that  section  29  extended  the 
Act  to  the  colonies,  but  excluded  Scotland  ;  that  the  Act  was  passed  merely  to 
remedy  a  technical  difficulty  arising  out  of  the  practice  of  the  English  Courts ;  that 
the  decree  of  a  Court  of  Equity  vested  the  right,  but,  without  a  conveyance  of  the 
legal  estate,  the  party  could  not  sue  in  another  Court,  and  the  Act  was  passed  to 
remedy  that  technical  difficulty  ;  that  the  decree,  in  this  cause,  gave  the  Plaintiffs  as 
much  right  (if  any)  to  the  property  in  St.  Croix  as  the  deeds  would. 

Mr.  K.  Bruce,  in  reply.  The  Act  extends  to  property  in  every  part  of  the  world. 
The  29th  section  was  introduced  as  a  matter  of  precaution  only.  At  all  events  the 
debt  has  no  locality.  It  is  personal  property,  and  is  within  the  provisions  of  the  Act, 
even  if  the  conveyance  of  the  land  in  St.  Croix  is  not. 

The  Vice-Ch.vnx'ELLOR  [Sir  L.  Shadwell].  The  debt  is  a  debt  due  to  the 
Defendants  from  a  person  abroad,  and  it  has  its  locality  where  the  debtor  is. 

The  object  of  the  Act  is  to  provide  means  by  which  the  legal  interest  in  the 

(1)  The  mortgaged  estate  was  in  the  Danish  island  of  St.  Croix. 
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subiect  of  the  trust  or  mortgage  -y  be  conveyecl     The  legal  interest  in  this  debt 

Lnnnt  bp  poiivevecl  bv  the  creditor.— So  far  as  to  the  debt.  ,     .     i     j 

rRom  W  th  re  Dect  to  the  mortgage,  the  Act  was  never  meant  to  app  y  to  land 

teat  ^®f"°" ',''''"'    ,^^  1„  p^ecution  of  the  conveyance  in  question. 

""tisSss  the  pe£n  with  coras  to  all  the  parties  except  the  Defendant  Pullan, 

thelunaS  and.^as  to  him,  the  petition  must  go  back  to  the  Lord  Chancellors  paper. 

[620]      HOLLINGWORTH  V.  SiDEBOTTOM.      NoV.  8,  1837. 

Partition. 

One  of  three  tenants  in  common  of  an  estate  was  a  person  of  weak  intellect  ;  but  no 
commission  was  in  force  against  her.  On  a  bill  for  a  partition  being  hied  against 
her,  by  the  other  two,  the  Court  directed  a  commission  of  partition  to  issue,  and 
that  the  lands  should  be  held  in  severalty. 

A  testator  had  devised  his  real  estates  to  his  three  daughters  as  tenants  in  common, 
and  the  bill  was  filed,  by  two  of  them  against  the  third,  for  a  partition.  The  Defen- 
dant who  had  attained  her  majority,  was  a  person  of  weak  intellect,  but  had  not 
been  found  so  by  inquisition,  and  had  put  in  an  answer  by  a  guardian.  The  question 
was  whether  the  Court  would  make  a  decree  for  a  partition  as  against  her. 

Mr  Mylne,  for  the  Plaintiffs,  submitted  that  although  no  order  could  be  made  for 
a  conveyance  from  the  Defendant,  yet  the  Court  could  make  the  usual  order  for  a 
commission,  and  that  the  lands  should  be  held  in  severalty. 

Mr.  Duckworth  appeared  for  the  Defendant. 

The  Vice-Chan-cellor  [Sir  L.  Shadwell]  said  there  was  no  objection  to  make  such 
a  decree  as  was  proposed,  reserving  further  directions.  ■ 

[621]    HoRLOCK  V.  Priestley.     Nov.  10,  1837. 

rSee  Cook  v.  Hathway,  1869,  L.  E.  8  Eq.  616  ;  Boijnton  v.  Boynton,  1878-79, 
9  Ch.  D.  251 ;  -1  App.  Cas.  733.] 

Costs.      Executor. 

An  executor,  after  a  bill  filed  by  his  testator  had  been  dismissed  with  costs,  revived 
the  suit,  alleging  that  he  intended  to  appeal.  The  e.xecutor  was  ordered  to  pay  the 
costs  of  the  suit. 

The  bill  in  this  cause  had  been  dismissed  with  costs,  to  be  paid  by  the  Plaintiff. 
Shortly  afterwards  the  Plaintiff"  died,  having  appointed  one  Yarde  his  executor. 
After  the  Plaintiff's  death  the  costs  were  taxed  under  an  order  of  the  8th  of  August 
1836.  Yarde  revived  the  suit,  intending,  as  he  alleged,  to  appeal  from  the  decree  ;  he 
did  not,  however,  present  a  petition  of  appeal. 

Mr.  Wigram  and  Mr.  Turner,  for  the  Defendant  Mrs.  Priestley,  now  moved  that 
Yarde,  as  the  Plaintiff's  executor,  might  be  ordered  to  pay  to  Mrs.  Priestley,  within 
a  fortnight,  the  sum  at  which  her  costs  had  been  taxed.  They  said  that  as  Yarde 
had  revived  the  suit,  he  had  placed  himself  in  Horlock's  situation,  and,  therefore,  was 
liable  to  pay  the  costs  whether  he  had  assets  of  Horlock  or  not ;  that,  where  a  bill  filed 
by  an  executor  or  by  the  assignees  of  a  bankrupt  was  dismissed  with  costs,  the  Court 
never  referred  it  to  the  Master  to  inquire  whether  there  were  assets  of  the  testator,  or 
estate  of  the  bankrupt,  sufficient  to  pay  the  costs. 

Mr.  Piggott,  for  Yarde,  said  that  the  costs  were  a  debt  due  from  Horlock's  estate, 
and,  therefore,  Yarde  ought  not  to  be  ordered  to  pay  them  personally. 


it 
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The  Vice-Chaxcellor  [Sir  L.  Shadwell].  As  the  executor  of  Horlock  has  thought 
iper  to  revive  the  suit,  he  has  placed  himself  iu  the  same  situation  with  regard  to 
IS  Horlock  stood  in,  and  therefore  he  must  pay  the  costs. 

[622]    Heslop  r.  Metcalfe.    Xov.  13,  1837. 

>.  C.  affirmed,  3  My.  &  Cr.  183;  40  E.  R.  894  (with  note).     See  also  In  re  Hawkes 

[1898],  2  Ch.  18.] 

Solicitor  and  Client.     Lien. 

The  solicitor  for  the  Plaintiff  refused  to  proceed  with  the  suit  unless  his  client  would 
pay  him  the  costs  then  incurred  in  the  suit,  and  also  the  costs  of  an  action  at  law 
in  which  he  hatl  acted  as  attorney  for  the  client.  Held,  that  the  solicitor  was  not 
justified  iu  demanding  the  costs  of  the  action  as  well  as  the  costs  of  the  suit,  and, 
consequently,  that  he  had  discharged  himself ;  and  he  was  ordered  to  deliver  up 
the  papers  in  the  cause  to  the  client's  new  solicitor,  who  was  to  hold  them  subject 
to  the  lien  of  the  former  solicitor,  and  to  return  them  after  the  hearing  of  the 
cause. 

In  June  li^34  the  Plaintiff  employed  Mr.  Blunt  to  commence  and  prosecute  this 
suit  as  his  solicitor,  and  it  was  agreed  between  them  that  the  Plaintiff  should  pay 
to  Blunt  £30,  on  the  bill  being  filed,  and  should  afterwards  advance  money  for  the 
prosecution  of  the  suit,  in  the  best  way  he  could. 

The  bill  was  tiled  in  September  \t>H,  and  the  Plaintiff  paid  Blunt  the  £30,  and 
afterwards  continued  to  make  him  further  advances,  to  the  utmost  of  his  ability, 
amounting,  with  the  £30,  to  £80.  In  November  1835  Blunt  declined  to  proceed 
with  the  suit,  unless  the  Plaintiff  would  advance  him  the  further  sum  of  £10  to  pay 
the  expenses  of  certain  motions  to  be  made  in  the  cause.     The  Plaintiff  accordingly 

J  aid  the  £10,  which,  as  he  informed  Blunt,  he  had  been  compelled  to  borrow.  In 
anuary  1836  Blunt  delivered  to  the  Plaintiff  his  bill  of  costs  in  this  suit  and  also  in 
an  action  brought  by  the  Plaintiff  against  one  Blake,  up  to  Michaelmas  term  1835. 
The  amount  of  the  bill  was  £215.  The  charges  iu  it  for  this  suit  amounted  to  £177, 
and,  if  the  £80  had  been  deducted  from  that  sum,  there  would  have  been  a  balance 
of  £97  only  due  from  the  Plaintiff  to  Blunt  in  respect  of  the  suit.  Blunt  did  not 
make  any  further  demand,  or  again  refuse  to  carry  on  the  suit,  until  the  12th  of 
February  1836,  when  he  wrote  to  the  Plaintiff  as  follows: — "I  beg  to  say  I  have  no 
fouds  whatever  in  my  hands  available  to  the  progress  of  this  suit ;  I  request  therefore 
payment  of  the  balance  due  on  my  bill  of  costs  delivered  of  £215  [623]  and  the 
sabsequent  costs,  otherwise  you  must  abide  the  consequences."  On  the  15th  of 
February  the  Plaintiff  was  arrested  for  the  £215,  on  a  writ  issued  by  Blunt  three 
days  before  the  date  of  the  letter.  On  the  18th  of  March  Blunt  delivered  to  the 
Plaintiff  another  bill  of  costs  in  this  cause,  from  the  12th  of  November  1835  to  the 
15th  of  February  1836,  amounting  to  £36,  9s.  On  the  26th  of  May  Blunt  wrote  to 
the  Plaintiff  stating  that  he  had  received  from  his  Clerk  in  Court  a  note  inquiring 
whether  the  rules  in  this  cause  were  to  be  entered  in  that  term ;  and  adding  that  he 
should  proceed  no  further  in  the  cause  unless  the  request  in  his  letter  of  the  12th  of 
February  was  complied  with  before  one  o'clock  on  the  day  following.  On  the  receipt 
of  this  communication,  the  Plaintiff  instructed  Mr.  Green,  a  solicitor,  to  enter  the 
necessary  rules,  which  he  accordingly  did ;  and  in  the  following  Trinity  Vacation  the 
cause  was  set  down  for  hearing.  On  the  I8th  of  October  1836  Blunt,  without  any 
intimation  of  his  intention,  commenced  an  action  against  the  Plaintiff  for  his  second 
bill  of  costs. 

On  the  24th  of  June  1837,  at  which  time  it  was  expected  that  the  suit  would  be 
soon  heard,  and  it  being  necessary,  for  protecting  and  enforcing  the  Plaintiff's  rights, 
that  Green  should  have  possession  of  the  pleadings  and  other  documents  connected 
with  the  suit,  Green  applied  to  Blunt  to  deliver  them  to  him,  upon  his  undertaking 
to  hold  them  subject  to  any  lien  that  Blunt  might  have  thereon,  and  to  return  them 
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within  10  days  after  the  hearing  of  the  suit.  Blunt  refused  to  part  with  the  papers 
unti  his  costs  both  at  law  and  in  equity  were  paid  ;  but  said  he  would  allow  the 
Pla  ntiff  and  Green  to  peruse  and  take  copies  of  them  at  his  otiice  and  would  undertake 
to  pic  themat  the  [624]  hearing:  he  added  that  he  was  willing  to  proceed  with 
the  suit  if  the  Plaintiff  would  undertake  to  pay  the  costs  that  would  become  due  to 
him  by  reason  of  his  so  proceeding.  Green  wrote,  in  reply,  that,  after  the  corre- 
spondence that  had  taken  place  and  the  actions  that  had  been  brought,  it  was  futile 
to  suppose  that  the  proposal  to  proceed  with  the  suit  could  be  listened  to  ^either 
Green  nor  the  Plaintiff  having  received  any  further  communication  from  Blunt,  the 
Plaintiff  in  November  1837,  at  which  time  the  actions  brought  by  Blunt  were 
still  pending,  presented  a  petition  in  the  cause,  praying  that  Blunt  might  be  ordered 
to  deliver  to  Green  the  pleadings  and  office  copies  of  the  answers  in  this  cause,  and 
all  such  other  deeds,  papers,  documents  and  proceedings  in  or  connected  with  it, 
as  upon  inspection,  should  be  deemed  by  Green  to  be  necessary,  on  behalf  of  the 
Plaintiff  on  the  hearing  of  the  cause,  on  Green  giving  Blunt  his  written  undertaking 
to  receive  the  documents  subject  to  Blunt's  alleged  lien  thereon,  and  to  return  the 
same  whole  and  undefaced  within  10  days  after  the  hearing  of  the  cause,  and  that  Blunt 
micht  be  ordered  to  pay  the  costs  of  the  petition  and  consequent  thereon. 

°Mr.  Knight  Bruce,  for  the  Petitioner,  said  that  Blunt's  conduct  to  the  Plaintiff 
had  been  most  unjustifiable  ;  that  Green  could  not  conduct  the  suit  effectually,  without 
havin''  the  papers  referred  to  in  the  petition  ;  that  Colegrave  v.  Manleij  (Turn.  &  Russ. 
400)  shewed  that  the  solicitor's  lien  ought  not  to  prevent  the  client  from  having  the 
use  of  his  papers  ;  that,  in  that  case  as  in  this,  the  solicitor  had  offered  to  proceed  with 
the  suit,  and  yet  the  Court  directed  him  to  deliver  up  the  papers  upon  the  terms  [625] 
mentioned  in  the  order  ;  and  that  a  similar  order  ought  to  be  made  in  this  case,  except 
as  to  the  taxation  of  the  bills,  which  ought  not  to  be  directed,  as  it  would  interfere 
with  the  proceedings  in  the  pending  actions. 

Mr.  Jacob  and  Mr.  Addis,  for  Blunt.  The  practice  in  cases  like  the  present  has 
undergone  some  fluctuation.  In  Eof»  v.  Laugh/on  (1  V.  &  B.  349)  and  Commerell  v. 
Foi/nton  (1  Swans.  1)  the  solicitor  had  voluntarily  retired,  and  yet  Lord  Eldon  would 
not  order  him  to  part  with  the  papers,  but  directed  only  that  he  should  allow  them 
to  be  inspected  and  produce  them  at  the  hearing  of  the  cause  and  in  the  Master's 
office.  In  Colegrare  v.  Mankij  there  was  no  doubt  about  the  client's  ability  to  pay  the 
costs,  indeed,  he  offered  to  pay  them  when  taxed  :  but  here  the  Plaintiff  has  made 
no  such  offer ;  but,  on  the  contrary,  he  is  contesting  his  liability  to  pay  a  farthing  of 
the  costs.  In  that  case,  too,  the  withdrawal  of  the  .solicitor  in  no  way  arose  from  the 
act  of  the  client,  but  that  is  not  so  here.  How  can  it  be  said  that,  in  this  case.  Blunt 
has  voluntarily  and  arbitrarily  di.scharged  himself  ?  The  fact  is  that  it  is  Heslop  who 
has  discharged  Blunt  by  employing  another  solicitor  and  by  his  conduct  throughout 
the  proceedings  in  the  suit.  [The  Vice-Chancellor.  It  does  not  appear  that  any 
demand  of  money  was  made  by  Blunt,  specifically,  to  enable  him  to  carry  on  the  suit. 
Payment  for  what  had  passed  is  a  distinct  thing.]  A  solicitor  is  entitled  to  demand 
payment  of  his  bill  for  the  past,  and  also  to  demand  money  to  enable  him  to  proceed' 
with  the  suit.  Before  anything  took  place  in  the  nature  of  a  discontinuance,  the 
Plaintiff  and  Blunt  were  in  a  state  of  litigation  together  respecting  the  amount  of 
Blunt's  bill ;  [626]  and,  therefore,  it  followed,  as  a  necessary  consequence,  that  the 
relation  of  solicitor  and  client  between  them  must  be  dissolved.  Blunt  has  not 
voluntarily  and  arbitrarily  discharged  himself,  but  has  had  good  reason  to  retire ; 
and,  even  if  he  had  capriciously  discharged  himself,  he  could  not  be  compellable  to  do 
more  than  he  has  offered  to  do :  if  he  says  that  he  does  not  choose  to  accept  Mr. 
Green's  undertaking,  the  Court  cannot  compel  him  to  accept  it. 

In  Lord  v.  Wormleighton  (Jacob's  Rep.  580)  the  client  died,  and  his  executors  j 
employed  another  solicitor,  and  then  moved  that  the  former  solicitor  might  be  ordered 
to  permit  inspection  of  the  papers  and  documents  in  his  hands,  and  to  produce  them 
when  necessary  for  the  purposes  of  the  cause  :  but  Lord  Eldon  said  his  impression  was 
that  the  solicitor  ought  to  be  able  to  make  use  of  the  non-production  of  the  papers  in 
order  to  get  at  what  was  due  to  him,  and  declined  to  make  any  order.  In  Mtir  v. 
Mudie  (1  Sim.  &  Stu.  282)  the  precise  question  now  in  discussion  was  raised.  There 
the  solicitor  had  refused  to  act  any  longer  for  one  of  the  Defendants,  and,  consequently, 
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l;ad  discharged  himself;  and,  as  in  the  present  case,  the  application  was  that  the 
-  licitor  might  be  ordered  to  deliver  up  the  papers  to  his  client :  but  Sir  John  Leach, 
y.-C,  merely  ordered  him  to  permit  the  Defendant  to  inspect  them  at  all  reasonable 
mes.  In  Clatton  v.  Pardon  ( 1 )  Lord  Eldon  says :  "Every  attorney  has  a  right  to 
hold  papers  till  his  bill  is  paid  :  the  language  of  every  order  which  is  made  upon  the 
subject  is  that,  upon  payment  of  [627]  what  is  due,  the  papers  shall  be  delivered  over : 
I'Ut,  where  a  party  has  a  pressing  necessity  for  papers,  the  Court  will  order  them  to 
'■e  delivered  over  upon  a  deposit  being  made,  which  will  cover  not  only  what  is  due 
upon  the  bill,  but  what  may  be  due  for  the  costs  of  the  taxation."  In  this  petition 
no  offer  is  made  either  of  payment,  or  even  of  deposit. 

The  Vice-Chaxcellor  [Sir  L.  Shadwell].     The  question  is  whether,  in  this  case, 

I  am  to  make  an  order  in  the  terms  of  the  order  in  Culegrave  v.  Manky.     Lord  Eldon, 

I  understand,  made  the  order  in  that  case,  on  the  ground  that  the  solicitor  had 

-charged  himself :  and,  in  this  case,  no  circumstances  have  been  made  out  on  the 

It  of  Mr.  Blunt,  which  allow  me  to  say  that  he  has  not  discharged  himself.     In  my 

■iiiiiion,  when  Mr.  Blunt  demanded  payment  not  only  of  what  was  due  to  him  in  the 

suit,  but  also  of  what  was  due  to  him  in  the  action,  he  demanded  too  much  '^  for 

those  two  matters  ought  to  have  been   kept  separate  from  each  other.     Then,  in 

February  1836,  Mr.  Blunt  demanded  payment  of  the  balance  due  on  his  bill  which 

hail  been  delivered,  and  also  payment  of  the  subsequent  costs  of  the  suit ;  but  it  was 

nut  until  five  weeks  afterwards  that  he  delivered  his  bill  of  those  costs.     Then  he 

does  not  do  anything  further  until  May  1836,  when,  in  consequence  of  his  having 

been  asked  by  the  Clerk  in  Court,  whether  the  rules  in  the  cause  were  to  be  entered 

in  that  term,  he  says  that  he  will  proceed  no  further  in  the  cause  unless  the  request 

contained   in   his  letter  of  the  12th   of  February  were  complied  with.     Mr.  Blunt, 

therefore,  did  virtually  discharge  himself:  he  did  not  direct  the  rules  to  be  entered. 

[628]  This  case,  therefore,  is  brought  within  the  principle  upon  which  Lord 
Eldon  acted  in  Colec/rare  v.  Manleij.  It  is  sworn  and  not  contradicted  that  it  is 
necessary,  in  order  to  enable  the  PlaintiflTs  new  solicitor  to  proceed  with  the  cause, 
that  there  should  be  not  only  inspection,  but  actual  delivery  of  the  documents  to 
which  the  petition  relates ;  and,  therefore,  I  am  bound  to  make  an  order  similar  to 
that  made  by  Lord  Eldon  in  Cokgrave  v.  Mankij,  except  that  I  ought  not  to  make  an 
order  for  the  taxation  of  the  bills  of  costs,  because  the  parties  are  now  litigating  at 
law  as  to  whether  those  bills  ought  to  be  paid  or  not. 

The  next  question  is  whether  I  ought  to  order  Mr.  Blunt  to  pay  the  costs  of  this 
petition.  He  has,  as  it  seems  to  me,  discharged  himself  by  insisting  on  what  he  was 
not  entitled  to,  namely,  the  payment  of  the  costs  incurred  in  the  action,  and  also  of 
the  costs  incurred  in  the  suit  up  to  February  1836,  the  bill  of  which  was  not  delivered 
until  March  :  and,  as  there  has  been  no  conduct  on  the  part  of  Heslop  which  made  it 
right  that  Blunt  should  discharge  himself,  I  shall  make  an  order  similar,  in  every 
respect,  to  that  in  Cokgrave  v.  Mankij,  except  as  to  the  taxation  of  the  costs  ;  and  Mr. 
Green  must  give  an  undertaking  corresponding  with  the  undertaking  in  that  case. (2) 

[629]     In  re  Paddington  Charities.     Nov.  U,  Dec.  12,  1837. 

[S.  C.  7  L.  J.  Ch.  (N.  S.)  44 ;  2  Jur.  344.] 

Charity.     Stat.  59,  Geo.  3,  c.  12.     Construction. 

The  .59tb  Geo.  3,  c.  12,  s.  17,  does  not  apply  to  copyholds,  nor  to  freeholds  held  upon 
any  special  trust  for  a  parish. 

This  was  a  petition  to  confirm  the  Master's  report,  approving  of  certain  persons  as 
trustees  of  charity  estates,  consisting  of  freehold  and  copyhold  lands.     The  rents  of 

(1)  Turn.  &  Russ.  301  ;  see  304.  1  Archbold's  Pi'ac.  40 ;  Skek  v.  Scott,  2  Hogan's 
Rep.  141  ;  and  Lambert  v.  Buckinaster,  2  Barn.  &  Cress.  616,  were  also  referred  to  in 
the  course  of  the  argument. 

(2)  Affirmed  by  the  Lord  Chancellor.     See  3  Myl.  &  Craig,  183. 
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the  freeholds  were  to  be  applied  in  purchasing  bread  for  the  poor  of  the  parish,  and 
the  rents  of  the  copyholds  for  the  benefit  of  the  poor  of  the  parish  generally 

Mr  Eudall,  who  appeared  in  support  of  the  petition,  said  that  it  was  doubtful 
whether  the  estates  were  not  vested  in  the  churchwardens  and  overseers  of  the  parish, 
by  virtue  of  59  Geo.  3,  c.  12,  s.  17.  (See  Aitomey-Generaly.  Lemn  ante,  366  The 
17th  section  of  the  Act  will  be  found  in  p.  368.)  He  referred  to  Doe  v.  Hiley  (10 
Barn.  &  Cress.  885)  and  Ex  parte  Annesley  (2  You.  &  Coll.  3y0).  ' 

The  Vice-chancellor  [Sir  L.  Shad  well].  The  17th  section  of  the  59th  Geo.  3,  e. 
I'-'  appears  to  me  to  apply  to  freehold  lands  held  generally  in  trust  for  the  parish, 
and  the  cases  referred  to  prove  it :  but  those  cases  do  not  affect  copyholds  ;  and  I  still 
think  that  the  statute  does  not  apply  to  them.  Nor,  in  my  opinion,  does  the  statute 
apply  to  freeholds  held  upon  any  special  trust.  The  report  must,  therefore,  be 
confirmed. 

[630]     Metford  v.  Peters.     Dec  13,  1837. 

Practice.     Witness. 

A  witness  who  has  been  examined  before  the  hearing,  may  be  examined  before  the  ■ 
Master, /w  the  other  side,  without  the  leave  of  the  Court. 

Motion  to  suppress  the  depositions  of  a  witness  who  had  been  examined,  for  the 
Defendant,  before  the  hearing,  and  for  the  Plaintifi's,  in  the  course  of  the  proceedings 
before  the  Master  under  the  decree,  without  any  order  having  been  obtained  for  that 
purpose.  The  witness  had  been  examined  before  the  hearing,  to  prove  exhibits 
merely ;  but,  after  the  hearing,  he  was  examined  to  prove,  not  only  exhibits,  but  also 
the  important  point  in  the  cause. 

Mr.  Wigram  and  Mr.  Bethell,  for  the  Defendant,  in  support  of  the  motion,  cited 
Vauglian  v.  Lloyd  (1  Cox,  312),  Smith  v.  Gi-aham  (2  Swans.  264),  Roivley  v.  Adams 
(1  Myl.  &  Keen,  543),  and  IFormold  v.  Mackintosh  (Ibid.  545,  cited). 

Mr.  Knight  Bruce  and  Mr.  Hayter,  for  the  Plaintiff,  said  that  the  witness  was 
merely  an  exhibit  witness,  and,  therefore,  no  order  was  necessary.  Courtenay  v. 
Hoskins  (2  Russ.  253).  [The  Vice-Chancellor.  You  have  not  examined  him  in 
the  Master's  office  as  a  mere  exhibit  witness.]  The  witness  was  examined  for  the 
Defendant  before  the  hearing,  and  for  the  Plaintiff  after  the  hearing.  A  party  may 
examine  his  adversary's  witness  without  the  leave  of  the  Court.  Birch  v.  If'alker 
(2  Scho.  &  Lef.  518). 

[631]  Besides,  the  Defendant  has  by  his  conduct  waived  the  objection.  On  the 
loth  of  last  July  publication  passed  ;  on  the  22d  the  Defendant  took  copies  of  the 
depositions,  and  on  the  26th  a  warrant  was  taken  out  to  proceed  on  the  state  of 
facts ;  but  the  notice  of  the  present  motion  was  not  served  until  the  4th  of  November. 

Mr.  Wigram,  in  reply,  said  that  his  client  did  not  attend  the  warrant. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  My  impression  is  that  the  rule  only 
is  that  a  witness  who  has  been  examined  on  one  side  before  the  hearing  cannot  be 
examined  on  the  same  side  after  the  hearing,  without  a  special  order  for  that  purpose. 
The  reasoning  of  Sir  John  Leach,  M.E.,  in  Ilmdey  v.  Adams,  clearly  shews  this. 
His  Honor  says  :  "The  rule  is  well  settled  that  a  witness  who  has  been  examined  in 
the  cause  cannot  be  examined  again  before  the  Master  without  an  order ;  and  such 
order  is  in  general  accompanied  with  a  direction  that  he  shall  not  be  examined  upon 
any  points,  with  respect  to  which  he  has  been  previously  examined  in  the  cause  :  for 
it  would  be  too  dangerous  to  truth  and  justice  to  afford  such  a  witness  an  opportunity 
of  mending  his  testimony,  when  he  had  found,  by  the  evidence  on  the  other  side, 
where  the  weakness  of  the  case  lay."  That  shews  that  Sir  John  Leach  understood 
the  rule  as  I  do,  and  that  it  does  not  affect  this  case  where  the  witness  has  been 
examined  by  one  side  before  the  hearing,  and  by  the  other  side  after  the  hearing. 
He  IS  not  called  for  the  purpose  of  mending  his  evidence  given  before  the  hearing ; 
and  if  he  does  mend  it,  he  is  adverse  to  the  party  who  calls  him. 

[632]  Besides,  I  think  that  the  application  comes  too  late  ;  for  after  the  depositions 
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!;id  been  published  a  warrant  was  taken  out,  to  proceed  on  the  state  of  facts,  on  the 

th  of  July.     The  Defendant  might  have  attended  the  Master  on  that  day  and  then 

.11  le  the  objection  ;  instead  of  which  he  suffers  the  matter  to  proceed  until  the  -tth 

;  November,  and  thus  induces  the  Plaintiff  to  suppose  that  what  the  Master  had 

.me  was  to  stand. 

Motion  refused  with  costs. 


[632]     Hill  <.  Kimell.     \oi:  16,  1837. 

Motion.     Pnutice. 

Where  a  motion  is  to  be  made  by  leave  of  the  Court,  the  notice  ought  to  mention 
that  it  is  to  be  so  made,  otherwise  the  Defendant  may  disregai-d  it. 

In  this  case  the  Plaintiff  had,  by  leave  of  the  Court,  served  the  Defendant  with 
tice  of  a  motion  for  an  injunction  to  be  made  before  the  Defendant  had  appeared, 
■  1  on  a  day  not  appointed  for  the  hearing  of  motions;  but  the  notice  did  not 
ution  that  the  motion  was  to  be  made  by  special  leave  of  the  Court ;  and 

The  Vice-Ch.\ncellor  ruled  that,  on  account  of  that  omission,  the  Defendant 
is  at  liberty  to  disregard  the  notice. 

Mr.  Knight  Bruce,  Mr.  Stinton  and  Mr.  Wright  were  counsel  in  the  cause. 


[633]     Joxe-s  r.  Jones.     Dec.  IS,  1837  ;  Jan.  12,  1838. 

>.  C.  7  L.  J.  Ch.  (X.  S.)  164  ;  2  Jur.  589.     See  Ward  v.  Buncombe  [1893],  A.  C.  390.] 

Mortgage.     Fnoritij. 

A.  mortgaged  an  estate  first  to  B.,  secondly  to  C,  and  thirdly  to  D.,  by  virtue 
of  a  power  reserved  to  him  by  his  marriage  settlement.  C.  had  no  notice  of 
the  first  mortgage.  D.  had  notice  of  the  first,  but  not  of  the  second ;  and  he 
caused  a  notice  of  his  mortgage  to  be  indorsed  on  the  settlement,  which,  together 
with  the  title-fleeds,  was  in  the  possession  of  B.  Held,  that  D.  did  not  thereby 
gain  priority  over  C. 

By  the  decree  in  this  cause,  it  was  referred  to  the  Master  "  to  inquire  and  state 
what  mortgages  or  other  incumbrances  there  were  affecting  the  estates  of  the 
Defendant  Frederick  Lewis  Brown  and  Eliza  his  wife,  devised  to  or  in  trust  for 
Eliza  Brown  by  the  will  of  Thomas  Jones,  and  also  the  estates  of  the  same 
Defendants,  given  and  devised  to  or  in  trust  for  Eliza  Brown  for  her  life,  by  the 
will  of  James  Whitworth,  and  to  state  their  priorities  and  what  was  due  for  principal 
and  interest  thereon  respectively." 

The  Master  reported  in  substance,  as  follows  : — 

Thomas  Jones,  by  his  will,  dated  the  25th  May  1815,  devised  his  freehold 
messuages,  tenements  and  hereditaments  situate  in  the  town  and  county  of  Carmarthen 
or  elsewhere,  unto  Robert  Waters  and  William  Jones  and  their  heirs,  upon  trust  to 
pay  the  rents  thereof  to  Sarah  Harvey  for  her  life,  and  after  her  decease,  upon  trust, 
and  the  testator  devised  the  same  hereditaments  unto,  between  and  among  Mary 
Whitworth  and  Eliza  Whitworth,  to  hold  unto  and  to  the  use  of  them,  their  heirs 
and  assigns,  as  tenants  in  common  with  benefit  of  survivorship,  in  case  of  the  decease 
of  either  unmarried  and  without  issue,  and  without  having  disposed  of  her  share 
unto  the  survivor  of  them,  her  heirs  and  assigns  for  ever. 

James  Whitworth  being  seised  of  a  freehold  messuage  in  the  town  of  Carmarthen, 
called  Gell  Street  House,  by  [634]  his  will,  bearing  date  the  7th  December  1821, 
devised  it  to  the  said  Robert  Waters  and  John  Hughes  and  the  survivor  of  them, 
and  the  heirs  of  such  survivor,  upon  trust  for,  and  the  testator  devised  the  same  to 
Eliza  Whitworth  for  her  life,  with  remainders  over. 
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In  the  latter  part  of  the  year  1822,  Frederick  Lewis  Brown  married  Eliza 
Whitworth,  and,  in  contemplation  of  the  marriage,  indentures  of  lease  and  release,  , 
bearing  date  the  20th  and  21st  December  1822,  were  executed,  the  release  being  ] 
made  between  Eliza  Whitworth  of  the  first  part,  Frederick  Lewis  Brown  of  the 
second  part,  John  Lewis  and  William  Skyrne  of  the  third  part,  and  Robert  Waters 
and  John  Hughes  of  the  fourth  part,  and  thereby  Eliza  Whitworth  conveyed  the 
remainder  in  fee  expectant  upon  the  decease  of  Sarah  Harvey  in  one  uadivided 
moiety  of  the  premises  devised  by  Thomas  Jones,  unto  John  Lewis  and  William 
Skyrne  and  their  heirs,  to  such  uses  after  the  marriage,  as  Frederick  Lewis  Brown 
and  Eliza,  his  then  intended  wife,  by  any  deed  or  deeds,  instrument  or  instruments 
in  writing  to  be  by  them  signed,  sealed  and  delivered  in  the  presence  of,  and  attested 
by  two  or  more  credible  witnesses,  should,  from  time  to  time  jointly  appoint,  with 
divers  limitations  over. 

By  an  indenture,  bearing  date  the  24th  of  December  1824,  and  made  between 
Frederick  Lewis  Brown  and  Eliza  his  wife  of  the  one  part,  and  William  Jones  of  the 
other  part.  Brown  and  wife,  iu  consideration  of  £436,  lis.  6d.  paid  to  them  by 
William  Jones,  demised  the  Gell  Street  house  to  William  Jones  for  99  years,  if 
Eliza  Brown  should  so  long  live,  subject  to  the  proviso  for  redemption  after  mentioned  ; 
and  for  better  securing  the  repayment  of  the  £4.36,  lis.  6d.  with  interest.  Brown 
[635]  and  wife  jointly  appointed  one  undivided  half  part  of  the  premises  devised  by 
Thomas  Jones,  after  the  decease  of  Sarah  Harvey,  to  the  use  of  William  Jones  in  fee, 
subject  to  redemption  on  payment  by  Browu  and  wife,  or  either  of  them,  their  heirs, 
executors,  &c.,  to  William  Jones,  his  executors,  &c.,  of  the  £436,  lis.  6d.,  with 
interest  at  £5  per  cent. 

By  indentures  of  lease  and  release,  dated  the  14th  and  15th  of  November  1825, 
the  release  being  made  between  William  Jones  of  the  first  part.  Brown  and  wife  of 
the  second  part,  and  Jane  James,  widow,  of  the  third  part,  in  consideration  of  £436, 
lis.  6d.  paid  to  William  Jones  by  Jane  James,  and  of  the  further  sum  of  £223,  8s.  6d., 
paid  by  her  to  Brown  and  wife,  William  Jones  assigned  and  Brown  and  wife  confirmed 
the  Gell  Street  house  to  Jane  James,  her  executors,  &c.,  for  the  remainder  of  the 
term  of  99  years,  subject  to  the  proviso  for  redemption  after  mentioned  ;  and  William 
Jones  released  and  Brown  and  wife  jointly  appointed,  released  and  confirmed  to  Jane 
James  and  her  heirs  the  remainder  in  fee  expectant  on  the  decease  of  Sarah  Harvey, 
in  one  undivided  moiety  of  the  premises  devised  by  Thomas  Jones,  subject  to 
redemption  on  payment  by  Brown  and  wife,  or  either  of  them,  their  or  either  of 
their  heirs,  executors,  &c.,  to  Jane  James,  her  executors,  &c.,  of  £660,  with  interest 
at  £5  per  cent. 

By  an  indenture,  dated  the  14th  of  January  1826,  and  made  between  Brown  and 
wife  of  the  one  part,  and  John  Jones  of  the  other  part,  after  reciting  the  will  of 
Thomas  Jones,  and  that  Sarah  Harvey  was  then  in  possession  of  the  premises  devised 
thereby,  and  that  Eliza  Brown  had  not  disposed  of  her  reversion  in  the  moiety  of 
those  premises  expectant  on  the  decease  of  Sarah  [636]  Harvey,  and  after  also  reciting 
the  will  of  James  Whitworth  and  the  settlement  of  1822,  Brown  and  wife,  in  con- 
sideration of  £400  paid  to  them  by  John  Jones,  appointed  aud  demised  the  remainder 
in  fee  in  the  moiety  of  the  premises  devised  by  Thomas  Jones,  and  also  the  Gell  Street 
house,  unto  and  to  the  u.se  of  John  Jones  for  500  years,  subject  to  redemption  on 
payment  by  Brown  and  wife  or  one  of  them,  their  or  one  of  their  heirs,  executors, 
&c.,  to  John  Jones,  his  executors,  &c.,  of  £400,  with  interest  at  £5  per  cent. 

By  an  indenture,  dated  the  18th  January  1826,  and  made  between  Brown  and 
wife  of  the  one  part  and  John  Jones  of  the  other  part,  Brown  and  wife,  in  considera- 
tion of  £100  paid  to  them  by  John  Jones,  demised  and  appointed  all  the  premises 
comprised  in  the  indenture  of  the  14th  of  January  1826  to  John  Jones,  for  500  years, 
subject  to  redemption  on  payment  by  Brown  and  wife,  or  one  of  them,  their  or  one 
of  their  heirs,  executors,  &c.,  to  John  Jones,  his  executors,  &c.,  of  £100  with  lawful 
interest. 

The  report  then  proceeded  as  follows  : — 

"And  I  find  that  the  said  two  sums  of  £400  and  £100  were  paid  by  the  said 
John  Jones  to  the  said  Frederick  Lewis  Brown  and  Eliza  his  wife,  on  or  before  the 
respective  days  on  which  the  said  last-mentioned  indentures  respectively  bear  date, 
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ud  that  receipts  for  the  same  respectively,  signed  by  the  said  Frederick  Lewis  Brown 
vud  Eliza,  his  wife,  were  endorsed  thereon  ;  and  that  the  said  indentures)  of  the  1-tth 
.nd  ISth  of  January  1826  were  respectively  signed,  sealed  and  delivered  by  the  said 
'"rederick  Lewis  Brown  and  Eliza,  his  wife,  in  the  presence  of  two  or  more  credible 
vitnesses,  who  duly  [637]  attested  the  execution  thereof  respectively  by  the  same 
'Vederick  Lewis  Brown  and  Eliza,  his  wife,  and  that  the  said  two  last-mentioned 
ndentures  were  respectively  made  and  executed  to  the  said  John  Jones,  and  the 
aid  John  Jones  advanced  and  paid  the  said  sums  of  £400  and  £100,  without  any 
lOtice,  either  to  the  said  John  Jones  or  to  the  solicitor,  attorney  or  agent  of  the  said 
fobn  Jones,  of  any  charge  or  incumbrance  on  the  said  premises. 

"And  I  find,  from  the  deposition  of  John  Williams,  that,  previous  to  the  execution 
if  the  said  indenture  of  mortgage,  the  said  John  Jones  inquired  of  the  said  Frederick 
jewis  Brown  if  there  existed  any  incumbrances  on  the  said  mortgaged  premises  at 
he  time  the  said  John  Jones  obtained  such  two  last-mentioned  securities  from  the 
aid  Frederick  Lewis  Brown,  and  the  said  John  Jones  also,  previous  to  the  execution 
.f  the  said  indentures  of  mortgage,  caused  inquiries  to  be  made  of  the  said  John 
lughes  and  Kobert  \Vaters,(l)  as  to  whether  there  were  any  mortgages  or  incum- 
irances  upon  the  estates  mentioned  in  the  said  deeds  of  the  14th  and  18th  da^^s  of 
'anuary  1826,  and  the  said  John  ^\'illiams,  by  the  direction  of  the  said  John  Jones, 
ome  few  days  previous  to  the  said  14th  day  of  January  1826,  went  to  the  said  John 
iughes  and  Kobert  Waters  and  asked  each  of  them  if  there  was  or  were  any  mortgage, 
ncurabrance  or  incumbrances  upon  the  hereditaments  and  premises  mentioned  and 
lescribed  in  the  said  deeds  of  the  14th  and  18th  days  of  January  1826,  and  that  each 
if  them  declared  to  the  said  John  Williams  that  there  was  no  mortgage  or  any  other 
ncumbrance  to  [638]  their  knowledge,  and  each  of  them,  at  the  same  time,  assured 
he  said  John  \\  illiams  that  they  believed  that  there  was  no  mortgage  or  any  other 
lebt  or  incumbrance  upon  the  hereditaments  and  premises  mentioned  in  the  said 
leads  of  the  14th  and  18th  days  of  January   1826. 

"And  I  find  that  the  Defendant  John  Harris,  by  his  state  of  facts,  stated  that,  in 
he  latter  end  of  the  year  1826,  the  said  Frederick  Lewis  Brown  applied  to  the 
)efendant  John  Harris  to  lend  him  the  sum  of  £800,  and  proposed  to  John  Harris 
0  secure  such  sum  with  interest  by  a  mortgage  of  the  equity  of  redemption  of  all 
he  premises  comprised  in  the  indentures  of  the  24th  December  1824  and  15th 
November  1825  ;  that  John  Harris,  upon  such  application  being  made  to  him,  referred 
•Vederiek  Lewis  Brown  to  his  solicitor,  Mr.  James  Thomas,  and  Frederick  Lewis 
kown  furnished  Mr.  Thomas  with  copies  of  the  wills  of  the  testators,  Thomas  Jones 
.nd  James  Whitworth,  and  of  the  indentures  of  the  21st  December  1822  and  15th 
November  1825,  and  assured  Mr.  Thomas  and  also  John  Harris  that  there  was  no 
Dcumbrance  upon  the  said  premises  or  any  part  thereof,  save  only  the  said  mortgage 
lebt  to  the  said  Jane  James,  whereupon  Mr.  Thomas,  by  the  direction  of  John  Harris, 
'btained  an  inspection  of  the  indenture  of  the  21st  December  1822  and  the  title-deeds 
nd  writings  belonging  to  the  said  premises,  and  which  were  in  the  custody  of  the 
aid  William  Jones  as  the  solicitor  of  Jane  James,  in  order  to  ascertain,  for  the  safety 
'f  John  Harris,  whether  there  was  indorsed  upon  such  indenture  or  any  other  of  the 
itle-deeds  any  incumbrances  or  incumbrance  upon  the  premises  or  any  part  thereof, 
ither  previous  or  subsequent  to  the  deed  of  the  21st  of  December  1822,  when  Mr. 
Thomas  found  that  there  was  none,  and  asked  William  Jones  if  there  [639]  were  or 
vas  any  incumbrances  or  incumbrance  upon  or  affecting  the  premises  or  any  part 
hereof,  other  than  the  mortgage  of  the  15th  of  November  1825,  and  William  Jones 
old  Mr.  Thomas  he  knew  of  none ;  that  John  Harris  accordingly,  in  the  month  of 
N'ovember  1826,  lent  to  Frederick  Lewis  Brown  the  sum  of  £800;  that  thereupon 
■"rederick  Lewis  Brown  and  Eliza,  his  wife,  executed  indentures  of  lease  and  release, 
)earing  date  the  16th  and  17th  November  1826,  the  release  being  made  between 
•Vederick  Lewis  Brown  and  Eliza,  his  wife,  of  the  one  part,  and  John  Harris  of  the 
Ither  part,  and  thereby,  after  reciting  the  wills  of  Thomas  Jones  and  James  Whit- 
vorth,  the  indenture  of  the  21st  of  December  1822,  and  the  indentures  of  the  24th  of 
Jecember  1824  and  of  the  15th  of  November  1825,  it  was  witnessed  that,  in  con- 

(1)  It  did  not  appear  what  interest  these  parties  had  in  the  estates. 
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sideration  of  the  £800  paid  by  John  Harris  to  Frederick  Lewis  Browa  and  Eliza,  hisi 
wife  Frederick  Lewis  Brown  and  Eliza,  his  wife,  granted  to  John  Hams,  his  executors, 
*c  'their  full  and  absolute  equity  of  redemption  in  the  hereditaments  comprised  m 
the'raortcras/e  of  the  24th  of  December  1824,  to  hold  the  same,  subject  to  the  payment 
of  the  £660  and  the  interest  for  the  same  from  the  15th  of  November  then  last,  unto 
John  Harris'  his  executors,  Ac,  from  thenceforth  for  the  term  of  99  years,  if  Frederick 
Lewis  Brown  and  Eliza,  his  wife,  or  either  of  them  should  so  long  live,  subject  never- 
theless to  the  proviso  for  redemption  thereinafter  mentioned;  and,  for  more  satis-i 
factorily  securing  the  payment  of  the  £800  with  interest,  Frederick  Lewis  Brown  and  I 
Eliza   his  wife,  in  pursuance  of  the  authority  to  them  given  by  the  settlement  ofi 
December  1822,  appointed,  granted  and  confirmed  to  J.  Harris  and  his  heirs  theirj 
full  and  absolute  equity  of  redemption  in  the  remainder  in  fee,  expectant  upon  thel 
decease  of  Sarah  Harvey,  in  one  un-[640]-divided  moiety  of  the  hereditaments  com-1 
prised  in  the  settlement  of  December  1822,  to  hold  the  same  unto  and  to  the  use  ofl 
John  Harris,  his  heirs  and  assigns,  subject  to  redemption  on  payment  of  the  £8001 
with  interest:  And  I  find  that  the  indenture  of  the  17th  of  November  1826  wasj 
sio-ned,  sealed  and  delivered  by  Frederick  Lewis  Brown  and  Eliza,  his  wife,  in  the! 
presence  of  two  credible  witnesses,  who  duly  attested  their  execution  thereof ;  anC^ 
that  Harris,  on  the  I7th  of  November  1826,  caused  a  notice  of  the  last-mentioueo 
raorto-ao-e  to  be  indorsed  upon  the  settlement  of  December  1822.     And  I  find  that 
there^'are  the  several  mortgages  and  incumbrances  hereinbefore  particularly  mentioned 
afl'ecting  the  estates  and  premises  of  the  Defendants  Frederick  Lewis  Brown   and 
Eliza,  his  wife,  given  and  devised  to  or  in  trust  for  the  said  Eliza  Brown,  by  the  will 
of  Thomas  Jones,  and  also  the  estates  of  the  same  Defendants  given  and  devised  to 
or  in  trust  for  the  said  Eliza  Brown  for  her  life  by  the  will  of  James  Whitworth  :  and 
I  find  that  the  priorities  of  such  mortgages  are  as  follows  :  first,  the  mortgage  to  the 
said  Defendant  William  Jones,  and  afterwards  assigned  to  the  late  Defendant  Jane^ 
James  and  now  vested  in  the  Defendants  Thomas  Taylor  Webb  and  David  Jones  i 
second,  the  mortgage  to  the  .said  Defendant  John  Harris ;  and  third,  the  mortgaga 
to  the  said  Defendant  John  Jones,  and  now  vested  in  the  said  Plaintiffs."     The  Mastei| 
then  found  what  was  due,  for  principal  and  interest,  on  those  mortgages. 
To  this  report  the  Plaintiffs  excepted. 

Mr.  Knight  Bruce  and  Mr.  U.  liichards,  in  support  of  the  exception,  contended 
that  the  representatives  of  John  Jones  were  entitled  to  priority  over  Harris,  in-[641]| 
asmuch  as  his  mortgage  was  prior,  in  point  of  date,  to  Harris's ;  that  the  notice  whicn 
Harris  had  caused  to  be  indorsed  on  the  marriage  settlement  did  not  affect  Jones'l 
priority ;  because  the  doctrine  laid  down,  as  to  the  effect  of  notice,  in  Dearie  v.  Hdu 
(3  Russ.  1)  and  Loveridge  v.  Cooper  {Ibid.  30),  applied  to  assignees  of  choses  in  action 
and  not  to  mortgagees ;  and  they  relied  on  Peacock  v.  Burt  (Goote  on  Mortgages,  693)|l 
Mr.  Jacob  and  Mr.  Coleridge,  in  support  of  the  report,  contended  that  Harris,  bjl 
causing  the  notice  of  his  security  to  be  indorsed  on  the  marriage  settlement,  hacn 
gained  priority  over  John  Jones,  who  had  not  taken  that  precaution,  and  had  therebja 
enabled  Brown  and  wife  to  commit  a  fraud  upon  Harris.  They  relied  on  Dearie 
Hall,  Loveridge  v.  Cooper  and  Foster  v.  Blackstone  (1  Myl.  &  Keen,  297). 

The  Vice-Chancellor,  after  stating  the  substance  of  the  report  and  observinil 
that  there  was  no  covenant  for  title  in  the  deed  of  the  14th  of  January  1826,  and  thai 
the  only  covenants  in  it  were  for  payment  of  the  mortgage  money  and  interest,  fofl 
quiet  enjoyment  free  from  incumbrances  and  for  further  assurance,  continued  thus :— jl 
To  this  report  an  e.xception  is  taken  by  the  parties  who  claim  under  John  Jonesl 
insisting  on  their  priority  over  Harris  ;  and  the  question  is  whether  the  report  is  rightJ 
At  law  the  rule  clearly  is  that  different  conveyances  of  the  same  tenement  tak.J 
effect  according  to  their  priority  in  time.  If  a  man  seised  in  fee  first  grants  [6421 
one  term  of  years  and  then  another  term,  the  second  termor  cannot  enter  till  the  firs' 
term  has  ceased  by  effluxion  of  time,  surrender  or  otherwise.  8o,  if  freehold  interest'i 
are  carved  out  of  the  fee  by  different  conveyances,  the  estate  of  the  second  grante  i 
cannot  take  effect  in  possession  till  the  estate  of  the  first  has  in  some  measure  ceasedi 
The  effect  of  different  conveyances  is  the  same  as  if  different  successive  estates  wer|j 
granted  by  the  same  conveyance,  first  in  possession  and  then  in  remainder.  Equitij 
follows  the  law ;  and  where  the  legal  estate  is  outstanding,  conveyances  of  the  equii. 
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ible  interest  are  construed  and  treated  in  a  Court  of  Equityjin  the  same  manner  as 
onveyances  of  the  legal  estate  are  construed  and  treated  at  law.  In  Beckett  v.  Cordley 
1  Bro.  C.  C.  3-53),  which  Lord  Eldou  notices  in  Ej-  parte  Caicthorne  (1  Glyn.  &  Jam. 
240)  and  in  Martinez  v.  Cooper  (2  Russ.  214),  Lord  Thurlow  twice  decided  that  where 
he  legal  estate  was  outstanding  in  a  first  mortgagee  of  two  subsequent  equitable 
ncumbrancers,  he  who  is  prior  in  time  must  be  prior  in  equity.  His  words  are : 
The  second  equitable  incumbrancer  had  the  security  he  trusted  to.  He  knew  he 
.lad  not  the  legal  estate.  He  trusted  to  the  honour  of  the  borrower."  In  the  present 
sase  no  such  question  arises  as  is  noticed  in  IFilloughby  v.  JFilloughhij  (1  T.  R.  763- 
?72),  or  as  is  noticed  in  Evans  v.  Birknell  (6  Ves.  174-183),  where  Lord  Eldon  alludes 
■JO  what  fell  from  Mr.  J.  Buller  in  Goodtitle  v.  Morgan  (1  T.  R.  762) :  for  Harris,  the 
ihird  incumbrancer,  has  not  got  in  the  legal  estate,  nor  has  he  any  declaration  of  trust 
rom  the  holder  of  it,  nor  has  he  possession  of  the  mortgage  deeds  couve\'ing  the 
egal  estate  or  of  any  other  of  the  title-deeds.  He  gave  notice  of  his  [643]  incum- 
orance  to  the  first  mortgagee.  But,  according  to  what  the  present  Loni  Chancellor 
lecided  in  Peacock  v.  Burt,  such  notice  is  of  no  value.  The  fact  is  that,  upon  Harris's 
inswer  and  before  the  Master  as  well  as  in  the  argument  at  the  Bar,  the  case  of 
Harris  was  attempted  to  be  put  upon  the  decisions  in  Dearie  v.  Hall,  Loverulge  v. 
hooper,  and  Foster  v.  Blackstone,  decided  by  Sir  John  Leach  and  afterwards  by  the 
louse  of  Lords.  But  in  each  of  those  cases  the  subject  of  discussion  was  a  chose  in 
xtion.  According  to  what  is  said  by  Lord  Lyndhurst,  in  Foster  v.  Cockerell  (3  Clark 
li  Fin.  456),  in  moving  to  affirm  the  decree  in  Foster  v.  Black-stone,  and  according  to 
That  is  said  by  the  present  Lord  Chancellor  in  Peacock  v.  Burt  (p.  607  in  Mr.  Coote's 
■aluable  Treatise  on  Mortgages),  one  principle  established  by  Dearie  v.  Hall  and 
Loterulge  v.  Cooper  was  that,  in  order  to  complete  the  transfer  of  a  chose  in  action, 
lOtice  to  the  legal  holder  of  the  fund  is  necessarj'.  In  the  former  of  those  cases  Sir 
r.  Plumer  says  :  "  The  law  of  England  has  always  been  that  personal  property  passes 
)y  delivery  of  possession  :  and  it  is  possession  which  determines  the  apparent  owner- 
nip"  (3  Russ.  22),  and,  by  way  of  preserving  the  analogy  between  personal  chattels 
n  possession  and  choses  in  action,  he  says  :  "  Notice  is  necessary  to  perfect  the  title  ' 
that  is  to  a  chose  in  action)  "  to  give  a  complete  right  in  rem,  and  not  merely  a  right 
against  him  who  conveys  his  interest."  {Ibid.  24.)  But  what  is  stated  by  the  Lord 
3iancellor  in  Hiem  v.  Mill  (13  Yes.  119)  is  unquestionably  true  :  "There  is  a  marked 
'iistinction  between  a  real  estate  and  a  personal  chattel.     The  latter  is  held  by  pos- 

'on ;  a  real  estate  by  title."  In  Lorenlge  v.  Cooper  Sir  T.  Plumer  says  :  [644] 
'It  is  of  the  utmost  importance  to  the  interests  of  mankind  that  plain  and  clear  rules 
)f  property  should  be  laid  down,  and,  when  laid  down,  that  they  should  not  be 
'rittered  away  by  nice  and  frivolous  distinctions."  (3  Russ.  35.)  Broad  distinctions 
nust  be  preserved  ;  and  it  is  of  the  utmost  importance  that  an  equity  of  redemption 
)f  real  estate  should  not  be  taken  to  be  a  mere  equitable  interest  in  the  nature  of  a 
shose  in  action. 

The  case  before  me  is  a  case  of  real  estate,  not  of  a  chose  in  action.  John  Jones, 
•he  first  incumbrancer  on  the  equity  of  redemption,  took  his  title  by  the  conveyances 
rf  January  1826;  and  notice  or  possession  was  not  necessary  to  complete  his  title. 
Harris  took  his  title  by  a  subsequent  conveyance,  and  merely  gave  a  notice  which  did 
jiot  and  could  not  affect  Jones.  No  fraud  whatever  can  be  imputed  to  Jones.  He 
jnade  some  inquiry  and  was  misled.  He  was  the  innocent  subject  of  fraud,  and  not 
'he  doer  of  it :  and  in  my  opinion  the  exception  must  be  allowed. 
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A  being  entitled  to  £4500  secured  on  his  father's  estate,  and  payable  after  his 
father's  death,  borrowed  £1500  of  B.  and  assigned  to  him  the  £4500,  with  power 
to  sell  the  same  and  to  give  an  effectual  discharge  to  the  purchaser.  A.  afterwards 
borrowed  money  of  other  persons,  and  gave  similar  securities  to  them.  The  estate 
was  subsequently  sold  under  the  father's  will.  Held,  that  the  purchaser  of  the 
estate  could  not  safely  pay  the  whole  £4500  to  B.  on  his  sole  receipt ;  but  that  all 
the  other  persons  who  had  charges  on  that  sum  must  be  made  parties  to  the 
conveyance  and  give  receipts  for  the  portions  of  it  to  which  they  were  respectively 
entitled. 

A.  being  entitled  to  a  sum  of  money,  payable  at  a  future  time,  assigned  it  to  B.  and; 
C.  (who  were  bankers  and  co-partners)  to  secure  monies  to  be  advanced  by  them; 
or  either  of  them,  to  A.  C.  survived  B.  Held,  that  as  the  security  was  made  to  B.| 
and  C.  jointly,  C.  alone  could  give  a  sufficient  discharge  for  the  whole  amount  due 
on  the  security. 

A  lady  being  entitled  to  £2000  charged  on  her  father's  estates  and  payable  after  the 
decease  of  her  surviving  parent,   it  was  agreed  by  her  marriage  articles  that,  ij 
the  settlement  to  be  made  in  pursuance  thereof,  there  should  be  contained  a  powi 
enabling  her  father,  in  his  lifetime,  or  his  executors,  within  six  months  after  tl 
£2000  should  become  payable,  to  invest  that  sum  in  the  usual  securities,  in  t^ 
names  of  trustees  to  he  for  that  purpose  appointed,  and  for  the  trustees  or  the  survivi 
of   them,  from  time  to  time,  with  the  consent  of   the   husband  and  wife  or  tl 
survivor,  or  of  their  own  proper  authority,  as  the  case  should  happen,  to  chanj_ 
the  securities,  and  to  pay  the  interest  to  the  husband  for  life,  to  the  wife  for  lifi 
for  her  separate  use,  and  to  pay  the  principal  to  their  children,  and,  in  defaull 
of  children,  to  the  wife's  next  of  kin  or  personal  representatives.     The  husban^ 
died  leaving  his  wife  and  four   infant   children   surviving.     No  trustees  of   thi 
£2000  having  been  appointed,  the  wife,  after  her  husband's  death,  appointed  twi 
persons  to  be  such  trustees.     Held,  that  the  appointment  ought  to  have  been  madi 
by  the  husband  and  wife  jointly,  and  that  the  appointment  made  by  the  wife  w; 
invalid. 

The  late  H.  Z.  Jervis  having  devised  his  estates  to  the  Plaintiffs  in  trust  to  s^ 
the  Plaintiffs  agreed  to  sell  part  of  the  estates  to  the  Defendant ;  and  the  bill  m 

256 


9  SIM.  2.  BRASIER    V.    HUDSON  257 

filed  to  compel  a  specific  performance  of  the  contract.  At  the  hearing  of  the  cause, 
a  specific  performance  was  decreed,  and  it  was  referred  to  the  Master  to  settle  the 
conveyance.  The  Master  settled  the  conveyance  accordingly,  and  made  the  personal 
representatives  of  certain  persons  named  Francis  Euflbrd,  Thomas  Biggs,  William 
Walker  and  Henry  Jervis,  the  son  of  H.  Z.  Jervis  and  Sarah,  his  wife,  parties  to  it. 
On  the  hearing  of  exceptions  taken  by  the  Plaintiffs  to  the  Master's  report  the 
question  was  whether  the  personal  representatives  of  any  of  those  persons  [2]  were 
necessary  parties.     That  question  arose  under  the  following  deeds. 

By  indentures  of  lease  and  release,  dated  the  26th  and  27th  of  April  1803,  part  of 
the  estate  agreed  to  be  sold  was  conveyed  to  trustees  for  a  term  of  1000  years,  in 
trust,  within  six  months  after  the  decease  of  the  survivor  of  H.  Z.  Jervis  and  Sarah, 
his  wife,  to  raise,  by  sale  or  mortgage  of  the  term,  the  sum  of  £4500,  with  interest  from 
the  day  of  the  decease  of  the  survivor  of  H.  Z.  Jervis  and  Sarah,  his  wife,  and  to  pay 
the  same  to  Henry  Jervis,  his  executors,  &c.,  and,  subject  thereto,  to  H.  Z.  Jervis 
in  fee. 

By  an  indenture  of  the  19th  of  April  1806,  Henry  Jervis  assigned  the  £4.500  and 
interest  to  Thomas  Gent,  by  way  of  mortgage,  for  securing  the  repayment  of  XI .300 
with  interest :  and  the  trustees  assigned  the  term  of  1000  years  to  H.  Pipe,  in  trust 
to  raise  the  £4-500  by  sale  or  mortgage,  and,  after  retaining  the  expenses  of  the  trust, 
to  pay  Gent  the  £1500  and  interest  and  the  expenses  incurred  by  him  in  the  receipt 
and  recovery  thereof,  and  to  pay  the  overplus  to  Henry  Jervis :  and  Gent  and  Pipe, 
or  either  of  them,  their  or  either  of  their  executors,  administrators  or  assigns,  were 
empowered,  in  case  default  should  be  made  in  payment  of  the  £1500,  to  sell  the  £4500, 
and  the  term ;  and  it  was  declared  that  the  receipts  of  them  or  either  of  them,  their 
or  either  of  their  executors,  administrators  or  assigns,  should  be  good  receipts  or 
discharges  to  the  purchaser :  and  that  in  case  Gent,  his  executors,  &c.,  should  receive 
'  L'  £4500  and  interest,  or  any  part  thereof,  by  virtue  of  the  assignment,  he  and  they 
nould  stand  possessed  of  the  monies  to  arise  from  the  sale  or  sales  thereof,  upon  trust 
to  retain  and  [3]  pay  to  himself  and  Pipe  the  expenses  of  the  sale,  and,  in  the  next 
'lace,  to  retain  the  £1500  and  interest,  and  to  pay  over  the  residue  of  the  trust  monies 
I  any)  to  Henry  Jer\-is,  his  executors,  &c.  The  deed  also  contained  a  power  of 
attorney  from  Henry  Jervis  to  Gent,  enabling  Gent  to  sue  for  and  receive  the  £4500, 
and  to  give  receipts,  releases,  &c.,  for  the  same. 

By  an  indenture  of  the  11th  of  June  1808,  made  between  Henry  Jer\ns  of  the  one 
part,  and  Francis  Eufford  and  Thomas  Biggs,  bankers  and  co-partners,  of  the  other 
|iart,  Henry  Jervis  assigned  the  £4500  to  Rutford  and  Biggs,  with  full  power  to  them 
]■  the  survivor  of  them,  his  executors,  administrators  and  assigns,  in  the  name  or 
araes  and  as  the  attorney  or  attornies  of  Henry  Jervis,  his  executors  and  adminis- 
trators, to  receive  and  enforce  payment  of  the  £4500,  and  to  give  acquittances  or  dis- 
charges for  the  same,  without  any  obligation  on  the  part  of  the  persons  paying  the  same 
to  see  to  the  application  or  be  answerable  for  the  misapplication  or  non-application  of 
the  monies  paid  by  them  respectively  :  and  it  was  declared  that  Kuflford  and  Biggs, 
their  executors,  &c.,  should  stand  possessed  of  the  £4500,  upon  trust,  after  reimbursing 
Pipe  all  the  expenses  which  he  should  be  put  to  by  reason  of  the  trusts  of  the  deed 
of  April  1806,  and  after  paying  Gent  the  £y300  and  interest,  to  pay  to  W.  Walker  a 
bond  debt  of  £500  due  to  him  from  H.  Jervis,  and  then  to  retain  their  costs  of 
executing  the  trust  thereby  reposed  in  them,  and  in  the  next  place,  to  retain  to  them- 
selves, or  the  surtivor  of  them,  his  executors  or  administrators,  all  sums  of  money  not 
exceeding  £1500,  which,  at  the  time  of  receiving  the  thereby  assigned  monies,  should 
'";  due  to  them  or  the  surnror  of  them,  or  the  executors,  administrators  or  assigns  of 
ich  survivor,  by  [4]  reason  of  advances  made  to  Henry  Jervis,  and  upon  trust  to 
ly  the  overplus  to  Henry  Jervis,  his  executors,  &c. :  and  Eufford  and  Biggs,  or  the 
■  irvivor  of  them,  his  executors  or  administrators,  were  empowered,  without  any  con- 
sent or  concurrence  on  the  part  of  Henry  Jervis,  his  executors,  &c.,  to  raise,  by  .sale 
or  mortgage  of  the  £4500,  or  any  part  thereof,  such  sums  of  money  as,  from  time  to 
time,  should  be  due  to  Walker,  his  executors,  &c.,  and  also  to  Eufford  and  Biggs,  or 
the  survivor  of  them,  or  the  executors,  &c.,  of  such  survivor,  from  Henry  Jervis,  his 
heirs,  executors,  &c. :  and  it  was  declared  that  the  persons  who  should  become  the 
purcJiasers,  or  advance  any  sums  of  money  upon  the  security  of  the  £4500,  and  pay 
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their  monev  to  Eufford  and  Biggs  or  the  survivor  of  them,  or  the  executors,  &c  of 
such  survivor,  should  not  be  obliged  to  see  to  the  application  of  such  money,  or  be 
answerable  oi^  accountable  for  the  misapplication  or  non-applicat.on  thereof,  or  be 
required  to  see  that  any  previous  notice  of  sale  or  mortgage  had  been  given  to  Henry 
Jervis,  his  executors,  &c.,  or  be  obliged  to  inquire  whether  such  sale  was  necessary  for 
the  purposes  thereinbefore  expressed  ;  and  that  all  receipts  >•  the  purchase  or  mortgage 
money  which  should  be  given  by  Rufford  and  Biggs,  or  the  survivor  of  them,  his 
executors  .tc,  should  be  good  and  effectual  discharges  for  the  sums  therein  acknow- 
ledged to  be  received,  and  that  every  sale  which  should  be  entered  into,  and  assignment 
which  should  be  executed  bv  Rufford  and  Biggs,  or  the  survivor  of  them,  his  executors, 
administrators  or  assigns,  "should  be  binding  and  conclusive  on  Henry  Jervis,  his 
executors,  administrators  and  assigns.  „       ,  ,     ,  , 

The  £1500  due  to  Gent  was  paid  by  Richard  Croydon,  and  thereupon,  by  an 
indenture  of  the  27th  of  [5]  April  1809,  made  between  Gent  of  the  first  part.  Pipe 
of  the  second  part,  Henry  Jervis  of  the  third  part,  Croydon  of  the  fourth  part,  and 
John  Hudson  of  the  fifth  part,  Gent  and  Henry  Jervis  assigned  the  £4500  to 
Croydon;  and  Henry  Jervis  authorized  and  empowered  Croydon,  his  executors, 
administrators  and  assigns,  either  in  his  or  their  own  name  or  names,  or  in  the 
name  or  names  and  as  the  attorney  or  attornies  of  H.  Jervis,  his  executors,  or 
administrators,  to  recover  and  receive  the  £4500  and  interest,  and  to  give  receipts, 
acquittances  and  discharges  for  the  same  to  any  person  or  persons  whomsoever :  and 
Pipe  assigned  the  term'  of  1000  years  to  Hudson,  in  trust  to  raise  the  £-4500  by  sale 
or  mortgage,  and,  after  retaining  the  expenses  of  the  trust,  to  pay  the  £1500  and 
interest  to  Crovdon,  and  to  pay  the  overplus  (if  any)  to  Henry  Jervis  :  and  Croydon  and 
Hudson,  or  either  of  them,  their  or  either  of  their  executors,  administrators  or  assigns, 
were  empowered  to  sell  the  £4500  and  the  term  ;  and  it  was  declared  that  the  receipts 
of  them,  or  either  of  them,  their  or  either  of  their  executors,  administrators  or  assigns, 
should  be  good  discharges  to  the  purchasers  thereof;  and  that  if  Croydon,  his  executors, 
&c.,  should  receive  the  £4500  under  the  assignment  thereby  made  of  that  sum,  then 
he  and  they  should  stand  possessed  of  the  monies  to  arise  from  the  sale,  upon  trust  to 
retain  the  expenses  of  the  sale,  and  also  the  £1500  and  interest,  and  to  pay  the  over- 
plus (if  any)  to  Henry  Jervis,  his  executors,  &c.  :  and  it  was  declared  that  the  person 
or  persons  who  should  become  the  purchasers,  or  advance  any  money  upon  the  security 
of  the  £4500  and  premises  thereby  assigned,  and  pay  their  purchase-money  or  the  money 
advanced  by  them  to  Croydon  and  Hudson  or  the  survivor  of  them,  or  the  executors, 
&c.,  of  such  survivor,  should  not  be  [6]  obliged  to  see  to  the  application  of  the  same 
money,  or  be  answerable  or  accountable  for  the  misapplication  or  non-application 
thereof,  or  be  obliged  to  inquire  whether  the  sale  was  necessary  for  the  purposes  there- 
inbefore expressed,  and  that  the  receipts  which  should  be  given  for  such  purchase  or 
mortgage  money  by  Croydon  and  Hudson,  or  the  survivor  of  them,  his  executors,  &c., 
should  be  good  and  sufficient  discharges  for  the  sum  or  sums  thereby  acknowledged 
to  be  received,  and  that  every  such  sale  or  assignment  which  should  be  made  by 
Croydon  and  Hudson,  or  the  survivor  of  them,  his  executors,  &c.,  should  be  binding 
and  conclusive  on  Henry  Jervis,  his  executors,  &c.(l) 

H.  Z.  Jervis  survived  his  wife,  and  died  in  1821. 

By  an  indenture  of  the  9th  of  March  1824,  made  between  the  Plaintiffs  and  Henry 
Jervis  and  certain  other  persons,  it  was  agreed,  amongst  other  things,  that  a  suit 
which  had  been  instituted  by  Henry  Jervis  against  his  late  father  should  be  com- 
promised and  put  an  end  to,  that  the  father's  estates  should  be  sold  pursuant  to 
his  will,  and  that  Henry  Jervis  should,  if  required,  concur  in  the  sale  and  convevances 
ot  the  estates,  but  that  the  concurrence  of  him,  his  heirs,  executors  or  administrators, 
stiould  not  be  deemed  necessary  for  perfecting  the  title  of  the  purchaser,  the  same 
oeing  intended  for  the  further  satisfaction  and  content  only  of  the  purchaser. 

Henry  Jervis  afterwards  died.  Eufford,  Biggs  and  Walker  were  dead  also.  Biggs 
survived  Rufford.  °^ 

T  ^'^U^^  ^f^!^^  m"^  ^'^'■'"S  been  raised,  and  the  sums  secured  by  the  indentures  of 
June  180b  and  April  1809  being  still  unpaid,  the  Master  made  not  only  Croydon  and 

(1)  All  the  above  deeds  were  correctly  copied  from  the  papers  in  the  cause. 
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Hudson,  but  also,  as  has  been  before  mentioned,  the  personal  representatives  of 
Kuflbrd,  Biggs,  Walker  and  Henry  Jervis,  parties  to  the  draft  of  the  release  and 
assignment  of  the  estate  agreed  to  be  sold  to  the  Defendant.  The  Plaintiffs  excepted 
to  the  report  for  the  following  reasons : — 

First.  Because  the  representatives  of  Kufford  and  Biggs  were  made  parties  to  the 
draft  for  the  purpose  of  discharging  part  of  the  hereditaments  comprised  therein, 
from  the  £4500,  or  from  such  part  of  that  sum  as  they  were  interested  in  under  the 
indenture  of  the  11th  of  June  180S;  whereas  the  representatives  of  Rufford  and 
Biggs,  or  of  either  of  them,  were  not  necessary  parties  to  the  draft,  because,  under  the 
indenture  of  the  27th  of  April  1809,  Croydon,  who  was  made  a  party  to  the  draft, 
was  entitled  to  receive  the  whole  of  the  £4500,  and  was  empowered  to  give  a  good 
and  sufficient  receipt  and  discharge  for  the  same,  and  to  release  and  discharge  there- 
from the  hereditaments  charged  therewith  ;  and,  moreover,  he  was  the  only  necessary 
directing  party,  to  the  person  in  whom  the  term  of  1000  years  was  vested,  to  assign 
the  same  to  the  Defendant,  or  as  he  should  direct. 

Second.  Because  the  representatives  of  Walker  were  made  parties  to  the  draft,  for 
the  purpose  of  discharging  part  of  the  hereditaments  from  the  bond  debt  of  £500, 
further  secured  on  the  £4500  by  the  indenture  of  the  11th  of  June  1808  ;  whereas 
they  were  not  necessary  parties,  as  well  on  the  grounds  stated  in  the  first  reason,  as 
because  Walker  was  no  party  to  the  indenture  of  the  [8]  11th  of  June  1808,  nor  was 
any  estate  or  interest  in  the  hereditaments  vested  in  him,  nor  was  any  part  of  the 
j64500  made  payable  to  him,  his  executors,  administrators  or  assigns  thereby. 

Third.  Becau.se  the  administrator  of  Henry  Jervis  was  made  a  party  to  the  draft 
for  the  purpose  of  discharging  part  of  the  hereditaments  from  the  residue  of  the 
£4500  after  payment  of  the  charges  to  which  the  same  had  been  subjected  by  Henry 
Jervis ;  whereas  he  was  not  a  necessary  party,  as  well  on  the  grounds  stated  in  the 
first  reason  as  because,  by  the  indenture  of  the  9th  of  March  1824,  it  was  provided 
that  the  concurrence  of  Henry  Jervis,  his  heirs,  executors  or  administrators,  in  any 
eale,  conveyance  or  assignment  to  be  made  as  in  the  same  indenture  mentioned,  should 
not,  in  any  wise,  be  deemed  necessary  for  the  perfecting  the  title  of  the  purchaser  of 
the  premises  therein  comprised. 

Mr.  Knight  Bruce  and  Mr.  Coote,  for  the  Plaintiffs,  in  support  of  the  exceptions. 
By  the  draft  of  the  conveyance  as  now  settled  by  the  Master,  the  £4500  is  not  made 
payable  to  Croydon  alone,  but  is  parcelled  out  amongst  the  representatives  of  the 
several  puurne  incumbrancers.  Croydon  is  the  first  incumbrancer  on  the  sum  in  ques- 
tion :  and  we  contend  that  a  complete  conveyance  can  be  made  to  the  purchaser,  if 
the  whole  sum  is  paid  to  Croydon  and  he  gives  a  receipt  for  it.  The  language  of  the 
power  of  attorney  in  Croydon's  deed  is  much  more  extensive  than  that  which  is 
usually  found  in  deeds  of  the  like  nature.  Croydon  is  appointed  the  attorney  not 
only  of  H.  Jer\-is,  but  also  of  his  executors  and  administrators,  and  is  authorized, 
either  in  his  own  name  or  in  the  name  or  names  of  H.  Jervis,  his  executors  or  [9] 
administrators,  to  recover  and  receive  the  £4500,  and  to  give  receipts,  acquittances 
and  discharges  for  the  same  to  all  or  any  persons  or  person  whomsoever :  and  in  a 
anbsequent  part  of  the  same  deed,  the  receipt  or  receipts  of  Croydon  and  Hudson  or 
either  of  them  are  declared  to  be  good  discharges  to  the  purchaser.  The  word 
"purchaser"  means  any  person  who  should  pay  the  money.  Croydon  claims  under 
Oent,  who  had  the  same  powers  as  Croydon  has.  The  Court  has  no  juri.sdiction  in 
this  suit  to  compel  the  representatives  of  the  subsequent  incumbrancers  to  join  in 
the  conveyance  ;  and  if  they  are  necessary  parties,  a  new  bill  must  be  filed  against 
4ihem. 

Biggs  survived  Rufford,  and,  at  all  events,  the  representatives  of  the  latter  are 
not  necessary  parties  to  the  conveyance.  Their  security  was  made  to  them  as  joint- 
tenants,  not  as  tenants  in  common,  and  the  power  of  giving  receipts  was  given  to  them 
or  the  survivor  of  them. 

Then  with  respect  to  Walker's  representatives :  there  can  be  no  ground  whatever 
for  requiring  their  concurrence.  No  estate  or  interest,  either  in  the  £4500  or  in  the 
term  of  1000  years,  was  limited  to  Walker ;  the  payment  of  his  debt  was  provided 
for  by  a  deed  to  which  he  was  not  a  party ;  he,  therefore,  cannot  claim  the  benefit  of 
that  deed. 
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•U  all  events  the  representatives  of  Henry  Jervis  are  not  necessary  parties,  as  he 

I       1    r  Lrl  T.t  the  receipts  of  Croydon  and  of  Ruflbrd  and  Biggs,  or  the  survivor  of 

h:.'"  "    it  s  ffid^nttcharges'for  himself,  his  execators  and  administrators. 

Tioi  Mr  Jacob  and  Mr.  T.  H.  Hall  appeared  for  the  Defendant. 

fnl  V^CE  Chancellor  [Sir  L.  Shadwell].     Supposing   hat  the  power  of  attorney 

is  to  be  considered  in  a  Court  of  Equity  as  remaining  m  force,  notwithstanding  the 

kith  of  Henry  Jervis,  the  party  who  gave  that  power,  the  question  is  whether,  on 

account  of  the  difference  in  the  language  used  in  the  two  parts  of  the  deed,  the  party 

must     ot  be  taken  to  have  intended  that  there  should  be  an  inherent  difiference 

betveen  receipts  given  under  the  power  of  attorney  and  those  given  under  what  is 

uully  called  ^the  receipt  clause.     I  do  not  think  that  the  Court  has  ever  decided 

that  a  receipt  given  under  the  former  is  to  be  taken  as  equivalent  to  a  receipt  given 

under  the  latter.  „       ,  i  .,       ^i.      •  r. 

Bv  the  deeds  in  this  case,  the  receipts  of  Croydon  and  the  other  incumbrancers  on 
the  £4500  are  made  sufficient  discharges  in  the  event  only  of  the  principal  and 
interest  due  to  them  respectively,  being  raised  by  sale  or  mortgage  either  of  the 
£4.500  or  of  the  term  of  1000  years.  Consequently  the  receipt  clauses  in  those 
deeds  are  not  applicable  to  the  present  case,  where  the  money  for  which  receipts  are 
to  be  given  has  been  raised,  not  by  sale  or  mortgage  of  either  the  £4500  or  the 
term  but  by  a  sale  of  the  inheritance  of  the  estate.  I  think,  therefore,  that  Croydon 
cannot  give  a  discharge  for  the  whole  £4500 ;  and  that  all  the  other  persons  whom 
the  Master  has  made  parties,  exxept  Rufford's  representatives,  ought  to  remain  so. 

Although  the  deed  executed  to  Rufford  and  Biggs  was  to  secure  sums  advanced 
by  them  or  either  of  them,  yet,  as  the  security  was  made  to  them  jointly,  the  represen- 
tative of  the  survivor  is  capable  of  giving  a  discharge  [11]  for  the  whole,  as  he  is  a 
trustee  for  the  one  who  died  first ;  and,  consequently,  Ruti'ord's  representatives  are 
not  necessary  parties  to  the  conveyance.  f 


Ann  Emma  Jervis,  the  only  younger  child  of  H.  Z.  Jervis  and  Sarah,  his  wife, 
being  entitled  to  £2000,  charged  upon  the  estate  agreed  to  be  sold  and  payable  after 
the  decease  of  her  surviving  parent,  by  marriage  articles,  dated  the  •24th  of  July  1809, 
and  made  between  Henry  Jones  Williames  of  the  first  part,  H.  Z.  Jervis  of  the  second 
part,  and  Ann  Emma  Jervis  of  the  third  part,  after  reciting  that  a  marriage  was- 
intended  to  be  solemnized  between  H.  J.  Williames  and  Ann  Emma  Jervis,  H.  J. 
Williames  covenanted  with  H.  Z.  Jervis  to  settle  certain  estates  in  Montgomeryshire 
to  the  uses  therein  expressed  :  and  it  was  agreed  that,  in  the  settlement  to  be  made 
in  pursuance  of  the  articles,  there  should  be  contained  a  power  enabling  H.  Z.  Jervis, 
in  his  lifetime,  or  his  executors  and  administrators,  within  six  months  after  the  £2000 
should  become  due  and  payable,  to  invest  that  sum  in  the  usual  securities,  in  the 
names  of  tmsteea  to  he  fm-  that  purpose  appointed,  and  for  the  trustees  or  the  sui'vivor  of 
them  from  time  to  time,  with  the  consent  of  H.  J.  Williames  and  Ann  [12]  Emma,, 
his  intended  wife,  or  the  survivor  of  them,  or  of  their  own  proper  authority,  as  the- 
case  should  happen,  to  call  in  the  principal,  and  place  the  same  out  again  on  such  new 
or  other  securities  as  they  or  he  should  think  proper,  and  pay  the  income  thereof  to 
H.  J.  Williames  during  his  life,  and,  after  his  decease,  to  permit  Ann  Emma  Jervis 
to  receive  the  income  during  her  life,  and  her  receipt  alone,  notwithstanding  her 
future  coverture  and  whether  covert  or  sole,  to  be,  from  time  to  time,  a  sufficient 
discharge  to  the  trustees,  and  the  same  not  to  be  liable  to  the  debts,  control  or 
engagements  of  any  future  husband  ;  and,  after  the  decease  of  the  survivor  of  H.  J. 
Williames  and  Ann  Emma  Jervis,  to  pay  the  principal  to  such  one  or  more  of  the 
children  of  the  intended  marriage  in  such  .shares,  manner  and  form,  or  to  such  other 
uses  and  purposes  as  Ann  Emma  Jervis,  notwithstanding  her  coverture,  should  by 
deed  or  will  appoint,  and,  in  default  of  such  appointment,  upon  trust  to  pay  the  £2000,  M\t 
in  equal  proportions,  to  all  the  children  of  the  marriage  at  their  respective  ages  of  ill; 
21  years  or  days  of  marriage,  which  should  first  happen  ;  and,  in  case  there  should  be  ,Id 
no  such  children,  or,  being  such,  all  of  them  should  die  before  their  portions  became  illy 
payable  and  no  appointment  should  be  made  under  the  power  given  to  Ann  Emma  ''M{\ 
Jervis  then  upon  trust  to  pay  the  £2000  and  the  interest,  dividends  and  produca  ' 
thereof,  to  her  next  of  kin  or  per.sonal  representatives. 


D 
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The  marriage  took  effect,  but  no  settlement  was  executed  in  pursuance  of  the 
articles. 

Mr.  Williames  died  in  1819,  leaving  his  wife  and  four  children  by  her  him 
surviving.  In  1823  Mrs.  Williames  married  William  Butler;  and,  no  trustees  of  the 
£2000  having  been  appointed,  an  indenture,  dated  the  31st  of  [13]  July  1835  (at 
which  time  two  of  Mrs.  Butler's  children  by  her  former  husband  were  infants),  was 
made  between  the  Plaintiffs,  who  were  the  executors  and  trustees  of  the  will  of  H. 
Z.  Jervis,  of  the  first  part,  Mrs.  Butler  of  the  second  part,  and  J.  Miller  and  T. 
Beeston  of  the  third  part ;  and,  thereby,  the  Plaintiffs  (as  the  executors  of  H.  Z. 
■Terns)  and  Mrs.  Butler,  in  exercise  of  the  power  or  powers  to  them,  or  any  or  either 
■  if  them  for  that  purpose  given  by  the  articles,(l)  and  of  all  and  every  or  any  other 
powers  or  power,  Arc,  appointed  Miller  and  Beeston  to  be  the  trustees  in  whose  names 
the  £2000  should  be  invested  upon  the  trusts  thereof  declared  by  the  articles.  By  a 
•  leed-poU,  dated  the  18th  of  December  1836,  and  under  the  hands  and  seals  of  the 
Plaintiffs  and  Mr.  and  Mrs.  Butler,  after  reciting  that  it  had  been  objected  that  the 
indenture  of  July  183.5  was  not  an  effectual  appointment  of  Miller  and  Beeston  to  be 
trustees  of  the  £2000,  and  that  Mr.  Butler  ought  to  have  been  a  party  thereto,  and 
that  he  was  desirous  of  removing  such  objection  :  the  Plaintiffs  and  Mr.  and  Mrs. 
Butler,  in  exercise  of  all  powers  enabling  them  in  that  behalf,  appointed  Miller  and 
Beeston,  their  executors,  administrators  and  assigns,  to  be  the  trustees  in  whose  names 
the  £2000  should  be  invested,  and  directed  that  that  sum  should  be  paid  to  them, 
their  executors,  administrators  and  assigns,  and  be  invested  by  them  in  their  names, 
in  manner  and  upon  the  trusts  declared  by  the  articles  thereof. 

The  Defendant  objected  to  the  draft  of  the  conveyance  as  settled  by  the  Master, 
■ecause  the  £2000  was  charged  upon  the  estate  therein  comprised,  and  that  sum  was 
iy  the  articles  made  subject  to  [14]  certain  trusts,  and  some  person  or  persons  com- 
jietent  to  receive  the  same  and  to  discharge  the  premises  therefrom  ought  to  have  been 
made  a  party  or  parties  to  the  conveyance  :  whereas  no  such  person  or  persons  was  or 
were  a  party  or  parties  thereto. 

Mr.  Jacob  and  Mr.  T.  H.  Hall,  for  the  Defendant,  in  support  of  the  exception. 
The  question  is,  who  had  the  right  to  nominate  the  trustees  of  the  £2000 1  The 
marriage  articles  were  a  contract  between  the  father  and  daughter  and  the  intended 
husband.  They  would  be  the  persons  to  nominate  the  trustees,  if  they  were  all 
;ving;  but  the  father  and  Williames  are  dead.  If  trustees  are  to  be  appointed  and 
.ill  the  parties  interested  in  the  fund  are  xui  juris,  they  are  the  persons  to  appoint  the 
trustees  :  but  here  the  parties  interested  in  the  fund  are  Mrs.  Butler  and  her  children 
by  her  first  husband,  some  of  whom  are  infants.  Mr.  Butler  joined  in  the  appoint- 
ment :  but  he  had  no  interest  in  the  fund.  The  consequence  is  that  the  appointment 
that  has  been  made  is  invalid. 

Mr.  Knight  Bruce  and  Mr.  Coote,  for  the  Plaintiffs.  The  power  to  appoint  new 
trustees  is  usually  reserved  to  the  tenant  for  life  of  the  property.  Mrs.  Butler  is  the 
surviving  tenant  for  life  of  the  fund  in  question  ;  and,  as  it  is  settled  to  her  separate 
ise,  she  is  a  feme  sole  with  respect  to  it.  Therefore  the  appointment  of  the  trustees 
has  been  made  by  the  proper  person. 

The  Vice-Chaxcellor  [Sir  L.  Shad  well].  The  question  before  me  is  a  mere 
question  of  conveyance.  Of  course,  a  title  cannot  be  made  unless  the  £2000  is  paid 
off;  but  the  only  question  is,  what  hand  shall  appear,  on  the  conveyance,  as  the  hand 
to  receive  [15]  the  money  ;  and,  therefore,  the  question  is  a  mere  question  of  con- 
veyance, as  I  understand  it. 

Then  the  next  question  is  whether  it  is  competent  to  the  party  who  alone  is  now 
alive  to  nominate  trustees  under  the  articles  ?  Now  I  am  not  called  upon  to  decide 
the  question  whether  (if  it  is  said,  upon  articles,  that  trustees  are  to  be  appointed,  and 
that  is  all)  who  are  the  persons  to  appoint  those  trustees  ;  because  it  rather  appears 
to  me  that  these  articles  themselves  do  furnish  an  answer  to  the  question,  and  for  this 
reason,  namely,  because  they  provide  that  in  the  settlement  there  shall  be  contained 
a  power  enabling  the  father  or  his  executors,  within  a  certain  time,  to  invest  the  sum 
of  £2000  at  interest  in  Government  or  real  securities,  in  the  names  of  trustees  to  be 

(1)  No  such  power  was  given,  in  express  terms,  by  the  articles. 
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■  ^    1     „.,.!  tV,o,i  flip  artinlps  nroceed  thus  :  "  And  for  the  trustees 

Lirl  H  T  Williames  and  Ann  Emma,  his  intended  wife,  or  the  survivor  of  them,  or 
of  iiforth         r^^^^^^  the  case  shall  happen,  to  place  the  same  out 

alain  on  u  h  ne.-  or  other  stocks  or  funds,  or  on  Government  or  real  securities,  as 
?hey  or  he  shall  think  proper."  Here  then  the  articles  point  to  this  namely,  that 
here  is  to  be  an  operation  upon  the  trust  money,  after  the  payment,  ^vith  the  consent 
of  the  husband  and^-ife  or  the  survivor,  or  by  the  trustees  or  the  survivor ;  and  there 
Is  no  allusion  to  anything  to  be  done  by  the  husband  and  wife  or  the  survivor  till 
after  the  time  at  which  the  money  has  been  invested.  r  ^-l     t  *-v, 

I  am  not  bound  to  eive  any  opinion  as  to  whether  the  concurrence  of  the  father 
was  necessarv.  I  do  not  think  it  was ;  but  I  am  not  bound  to  give  my  opinion  on 
that  ri61  question.  I  cannot,  however,  but  think  that,  according  to  the  true  con- 
struction of  these  articles,  the  trustees,  in  the  first  instance  ought  to  have  been 
appointed  by  the  husband  and  wife  jointly:  and  I  am  not  at  liberty  to  say  that  it 
was  the  intention  of  the  parties  that,  if  the  trustees  were  not  nominated  by  the 
husband  and  wife  jointly,  the  nomination  by  either  of  them  should  be  good :  and, 
therefore,  my  opinion  is  that  what  has  taken  place  has  not  cured  the  difliculty  ;  but 
it  mav  be  remedied  bv  an  order  in  a  short  cause. 

Allow  the  exception  ;  and  refer  it  back  to  the  Master  to  review  his  report. 

[16]      BAINBRIDGE  V.  BAINBRIDGE.      NoV.  24,   1837. 

rS  C  7  L  J  Ch.  4 ;  2  Jur.  63.     Distinguished,  ilartin  v.  Hohsm, 
1873,  L.  E.  8  Ch.  401.] 

inn.     Cmstmdion. 

A  testatrix  being  entitled  to  her  son's  residuary  estate  (the  amount  of  which  was 
unascerUined  at  her  death)  bequeathed  as  follows  :— "  If  any  debts  due  me  at  my 
decease,  I  request  my  executors  will  collect  and  pay  into  the  hands  of  my  children." 
Held,  that  the  son's  residue  passed  by  the  bequest. 

Mrs.  Bolt,  being  the  residuary  legatee  of  her  deceased  sou,  made  her  will 
containing  the  following  bequest : — 

"  If  any  debts  due  me  at  my  decease,  I  request  my  executors  will  collect  and  pay 
into  the  hands  of  my  children."  At  Mrs.  Bolt's  death  the  amount  of  her  late  son's 
residuary  estate  was  unascertained,  and  no  part  of  it  had  been  paid  over  to  her.  The 
question  at  the  hearing  of  the  cause  was  whether  the  son's  residuary  estate  passed  by 
the  above-mentioned  bequest. 

Mr.  Knight  Bruce  and  Mr.  L.  AVigram,  for  the  Plaintiffs. 

Mr.  Wray  and  Mr.  Turner,  for  the  Defendants. 

[17]  The  Vice-Chaxcellor  [Sir  L.  Shadwell].  If  the  son's  executor  had  become 
bankrupt  whilst  the  residue  remained  in  his  hands,  it  would  have  been  a  debt  in 
equity,  and  would  have  been  provable  by  the  mother  as  a  debt  due  to  her  from  his 
estate.  I  am  of  opinion,  therefore,  that  the  son's  residue  did  pass,  b}-  the  mother's 
will,  as  a  debt  due  to  her. 

[17]    Irving  v.  Thompson.    July  25,  31,  1839. 
Discovery.    Pleading.    Parties. 

If  a  person  who  is  not  a  party  to  an  action  is  made  a  party  to  a  bill  of  discovery  in 
aid  of  the  defence  to  the  action,  he  may  demur,  notwithstanding  the  bill  charges 
that  he  is  interested  in  the  subject  of  the  action. 

Th_e  cases  of  The  Bishop  of  London  v.  Fytche,  1  Bro.  C.  C.  96,  and  Fenton  v.  Hughes, 
7  A  es.  287,  observed  upon,  and  the  reports  of  those  cases  corrected. 
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The  PlaintiflF  was  the  chairman  of  the  Alliance  Marine  Insurance  Company  ;  and, 
;i>  such,  was  empowered  to  sue  on  behalf  of  the  company.  The  Defendants  were 
H.  Thompson  and  C.  Kruger.  The  bill  alleged  that  in  August  1837  Thompson 
etiected  a  policy  of  insurance  with  the  compan_v,  on  a  foreign  ship  called  the 
'■  Gustav,"'  and  her  cargo  from  Dantzic  to  Hull ;  that  the  ship  was  lost  on  her  voyage, 
In-  the  perils  of  the  sea :  that  the  Defendants  ckiiiiml  to  be  soleli/  and  exclusiveli/  interested 
ill  all  the  benefit  to  be  derived  from  the  policy,  and  had  produced  certain  papers  to  the 
.tiipanti  in  support  of  a  claim  made  by  the  said  Defendant,(l)  as  after  mentioned,  for 
the  full  amount  insured  by  the  p)olicy,  and  by  one  of  such  papers  it  was  alleged  that 
the  goods  mentioned  in  the  policy  and  to  the  amount  therein  mentioned,  were  on 
bo:u-d  the  ship  previously  to  and  at  the  time  when  she  was  lost ;  that  the  companj- 
had,  recently  and  long  since  the  policy  was  eft'ected,  discovered,  and  the  fact  was  that 
the  ship  was  unseaworthy  when  she  left  Dantzic,  and  that  the  goods  mentioned  in 
the  policy  were  never  on  board  her ;  or,  if  they  had  been  put  on  board,  that  they 
were  unshipped,  [18]  and  were  not  on  board  when  she  was  lost ;  that  the  shipment  of 
goods  mentioned  in  the  policy  was  a  fraudulent  shipment ;  that,  in  Trinity  term  then 
last,  Thompson  commenced  an  action  in  the  Court  of  Exchequer  against  the  Plaintiff, 
for  the  purpose  of  recovering  the  sum  insured  from  the  companj-,  and  had  averred  in 
his  declaration  the  interest  in  the  ship  and  cargo  to  be  in  himself  and  Kruger  or  one  of 
tiiem.  The  bill  then  contained  various  charges  which,  if  admitted,  would  have  shewn 
that  the  vessel  was  unseaworthy,  and  that  the  goods  were  not  on  board  when  she  was 
liist ;  and  it  prayed  for  a  discovery  of  the  matters  alleged,  and  a  commission  to 
examine  witnesses  abroad  in  aid  of  the  defence  to  the  action,  and  for  an  injunction  to 
restrain  the  action.     Kruger  put  in  a  general  demurrer  to  the  bill. 

Mr.  Knight  Bruce  and  Mr.  Willcock,  in  support  of  the  demurrer,  said  that  the 
till  was  filed,  not  to  have  the  policy  delivered  up,  which  was  relief,  but  merely  for 
discovery  in  aid  of  the  defence  to  the  action  ;  that  no  person  who  was  not  a  party 
to  the  record  at  law  ought  to  be  made  a  party  to  such  a  bill,  and,  therefore,  Kruger 
had  been  improperly  made  a  party  to  the  bill  in  this  case  ;  that,  consistently  with  the 
allegations  in  the  bill,  Kruger  might  have  no  interest  in  either  the  ship  or  cargo,  but 
might  be  a  mere  witness.  Fenton  v.  Hughes  (7  Ves.  287),  Glyn  v.  Soares  (3  Myl.  & 
Keen,  4.50;  see  467,  469,  471),  Tooth  v.  The  Dean  and  Chapter  of  Canterbury  {ante, 
vol.  3,  p.  49). 

Mr.  G.  Kichards  and  Mr.  Stinton,  in  support  of  the  bill,  said  that  it  was  sufficiently 
averred  in  the  bill  that  Kruger  was  interested  in  the  subject-matter  of  the  [19] 
action  ;  that  though,  in  general  cases,  where  discovery  was  sought  in  aid  of  a  defence 
at  law,  it  was  not  allowable  to  make  any  person  who  was  not  a  party  to  the  record 
at  law  a  jjarty  to  the  record  in  equity,  yet  bills  for  discovery  in  aid  of  the  defence 
to  actions  on  policies  of  insurance  were  excepted  from  the  general  rule,  and  for  the 
kst  1-5  years  it  had  been  the  practice  in  the  Court  of  Exchequer  to  make  all  the 
persons  who  were  interested  under  the  policy  on  which  an  action  was  brought  parties 
to  the  bill  of  discovery,  whether  they  were  parties  to  the  record  at  law  or  not ;  that, 
formerly,  declarations  in  actions  on  policies  of  insurance  contained  several  counts, 
one  averring  the  interest  to  be  in  A.,  another  averring  it  to  be  in  B.,  and  so  on,  but 
since  the  new  rules  for  regulating  pleadings  at  law  had  been  made,  declarations  in 
actions  on  policies  of  insurance  were  not  allowed  to  contain  more  than  one  count  on 
the  same  policy,  and  ever  since  the  practice  had  been  to  aver  that  A.,  B.  and  C,  .some 
or  one  of  them  were  or  was  interested  in  the  vessel  insured ;  that  when  the  bill  in 
this  case  averred  that  Thompson  and  Kruger,  or  one  of  them,  claimed  to  be  interested 
in  the  ship  and  cargo,  it  adopted  the  language  of  the  declaration,  and  could  not, 
consistently  with  truth,  have  averred  otherwise.  Bell  v.  Ansley  (16  East,  141),  Glyn, 
V.  Soares  (1  Youn.  &  Coll.  644),  Janson  v.  Solarte  (2  Youn.  &  Coll.  127),  Kensington  v. 
White  (3  Price,  164). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  should  like  to  take  a  little  time 
before  I  decide  this  case  ;  for  I  wish  to  consult  the  registrar's  book  as  to  a  case  that 
I  have  in  my  mind  :  and  I  should  feel  a  delicacy  in  deciding  anything  that  might 
militate  against  the  [20]  decision  of  the  Lord  Chief  Baron  in  Glyn  v.  Soares,  more 

(1)  So  in  brief. 
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.specially  as  I  understand  that  an  appeal  from  his  decision  in   that  case   is  now 

P"Sf  31  VK"^^'cK-CHA°;icELi.OB.  The  bill  is  filed  by  the  chairman  of  the 
Alliance  Marine  Insurance  Company,  who,  by  the  Act  of  Par  lament  by  which  the 
company  was  established,  is  authorized  to  sue  on  behalf  of  the  company;  and  it 
Ssents  that  the  Defendant  Thompson,  on  the  26th  of  August  183/,  caused  a 
polky  o  be  effected  with  the  Alliance  Company  «"  ^he  ship  '' Gustav  (which 
appears  to  be  a  foreign  vessel),  and  on  certain  goods  on  board  ,t.  The  bill  then  states 
St  Thompson  and  a'person  of  the  name  of  Kruger  claimed  to  be  solely  and  exclusively 
interested  in  all  the  benefit  to  be  derived  from  the  policy  of  insurance,  and  that 
Thompson  and  Kruger  had  produced  certain  papers  to  the  Alliance  Company  in 
support  of  the  claim  "  made  h,/  the  said  Defeiuiant  as  hereinafter  mentioned  :  that,  I 
suppose,  means  Thompson.  And  then  it  states  that  the  company  have  recently  and 
long  since  the  policy  was  effected,  discovered,  as  the  fact  is,  that  the  goods  in  question 
were  either  never  shipped,  or,  if  they  were  shipped,  they  were  unshipped  before  the 
vessel  sailed  •  and  then  it  states  that  Thompson,  in  Trinity  term  last,  commenced  an 
action  on  the  plea  side  of  the  Court  of  Exchequer  against  the  Plaintiff,  for  the  purpose 
of  recovering  from  the  Alliance  Company  a  sum  of  £680  upon  the  policy,  "  and  has 
delivered  a  declaration  in  such  action,  and  in  such  declaration  has  averred  the  interest 
in  the  ship  and  in  the  goods  comprised  in  the  policy  to  be  in  himself,  the  said 
Defendant,  W.  Thompson,  and  Kruger,  or  one  of  them  : "  and  then  the  bill  avers  that 
the  ship  was  lost  by  the  perils  and  dangers  of  the  sea  ;  and  then  it  states  that  the 
[21]  Plaintiff,  on  behalf  of  the  company,  had  requested  Thompson  to  discontinue  the 
action  :  and  then  a  variety  of  circumstances  are  charged  to  shew  that  there  has 
been  a  fraud  committed  upon  the  Alliance  Company.  Nothing  particular  turns  upon 
that.  Then  it  charges  possession  of  books  and  papers,  and  prays  a  discovery  and 
injunction  :  and  to  this  bill  a  general  demurrer  has  been  put  in  on  the  part  of  Kruger. 

It  was  argued  before  me  that  this  demurrer  ought  to  be  overruled,  and  mainly 
upon  the  authority  of  a  case  that  recently  came  before  the  Lord  Chief  Baron  of  the 
Court  of  Exchequer,  the  case  of  Ghjn  v.  Soares.  The  circumstances  of  that  case  are 
extremely  long  and  extremely  complicated,  and  I  should  be  very  unwilling  to  be 
thought,  for  the  purpose  of  deciding  the  case  now  before  me,  to  give  any  opinion 
upon  the  Judgment  which  was  pronounced  in  that  case,  especially  as  his  Lordship's 
decision  is,  as  I  understand,  now  depending  before  the  House  of  Lords  upon  appeal. 
The  facts  of  the  case  of  Gli/n  v.  Soares  are  stated  both  in  Mylne  &  Keen,  and  also  in 
the  Reports  of  Younge  &  CoUyer  in  the  Court  of  Exchequer ;  and  I  should  mention 
that  it  occurred  to  me,  in  reading  the  case  as  it  is  reported  in  Mylne  &  Keen,  that  in 
page  453  there  is  a  passage  so  printed  as  certainly  to  create  a  difficulty  to  anyone 
who  reads  it  for  the  first  time.  It  is  this  :  In  page  453  it  is  stated,  "  that  in  filing  this 
bill  of  discovery  the  Plaintiffs,  the  bankers  (that  is  Glyn  &  Co.),  acted  merely  as 
they  were  advised  that  as  the  agents  of  the  Plaintiff,  Edward  Richardson,  they  were 
bound  to  do,  and  by  the  directions  of  Edward  Richardson,  who,  as  the  party  beneficially 
interested,  had  the  sole  management  of  the  action  in  aid  of  the  defence  to  which  the 
discovery  was  sought : "  whereas  what  is  meant  to  be  expressed,  is  that  he  had  [22] 
the  sole  management  of  the  defence  to  the  action  ;  because  he  was  the  party  who  was 
sued  at  law.  I  only  mention  it  because  it  created  a  very  great  difficulty  to  me  when 
I  was  reading  it  over,  and  it  is  evidently  a  mistake  arising  from  the  omission  of  some 
words.  However,  the  case  of  Gli/n  v.  Soares  depended  on  a  great  variety  of  complicated 
circumstances,  and  it  is  not  my  intention  to  give  any  opinion  upon  the  judgment. 
But  I  cannot  help  observing  upon  some  parts  of  it,  which  appear  to  me  to  have 
proceeded  on  a  mere  misapprehension  of  the  circumstances  of  the  cases  to  which  the 
learned  Lord  Chief  Baron  alludes. 

His  Lordship,  in  pages  683  and  684,  speaks  very  largely  about  the  case  of  Fenton 
V.  Huffhes;  and,  after  stating  the  case,  says:  "Lord  Eldoii  took  time  to  consider  of 
It  \\  hat  is  his  judgment?  He  says  that  he  has  looked  with  great  anxiety  into  the 
bill  to  see  if  he  could  discover  any  sort  of  interest  that  Bate  had  to  make  him  anything 
but  a  witness ;  and  he  goes  through  the  topics  to  shew  that  Bate  was  clearly  a  witness 
at  law  for  the  party  who  filed  the  bill ;  that  if  he  could  not  be  a  witness  on  the  other 
side,  by  reason  of  any  interest  yet  undiscovered,  that  was  for  the  advantage  of  the 
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Flaintitf  in  equity  :  and  he  comes  to  the  conclusion  that  there  is  not  such  a  charge  of 
interest  in  Bate  as  justified  him  in  retaining  the  bill  against  him."  Then  Lord  Abinger 
iToes  on  to  say  this :  "  Now  if  the  bill  had  stated  that  the  Plaintifl"  in  the  action  and 
Bate  had  agreed  to  divide  the  profits,  or  if  it  had  stated  that  Bate  had  some  such 
interest  in  the  suit  as  identified  him  in  interest  with  the  Plaintiff  in  the  action, 
though  not  himself  a  Plaintifi"  on  the  record,  I  should  have  thought  it  probable  from 
Lord  Eldou's  judgment  that  he  would  not  have  allowed  the  demurrer."  What  then 
[23]  were  the  facts  of  the  case  in  Fenton  v.  Hughes/  I  myself  had  occasion  at  a 
certain  time  to  send  for  the  original  brief  in  that  cause.  Mr.  Bate  was  the  person 
who  demurred  ;  and  in  this  bill  of  Fentm  v.  Hughes,  which  Lord  Eldon  read  over  and 
yet  was  unable  to  discover  anything  that  shewed  that  Bate  had  any  interest  other 
than  that  as  a  witness,  it  was  charged  that  Bate  was  interested  in  the  success  of  the 
action  and  was  to  be  eutitled  to  all  or  some  part  of  the  money  to  be  recovered  thereby, 
ai\d  that  he  was  or  would  be  liable  to  pav  all  or  some  part  of  the  costs  in  case  Hughes 
-hould  not  recover,  or  that  there  had  been  some  agreement,  bargain  or  understanding 
lietween  Bate  and  Hughes  and  the  attorney  who  carried  on  the  action  respecting  the 
costs  of  such  action  which  was  carried  on  at  the  risk  and  expense  of  Bate.  So  then 
there  were  actually  those  very  allegations  in  the  bill  which  Lord  Abinger  supposes 
that,  if  they  had  been  in  it,  Lord  Eldon  would  have  come  to  a  different  conclusion 
iiom  that  which  he  adopted.  Whereas  Lord  Eldon,  seeing  all  those  very  allegations 
;n  the  bill,  did  deliberately  come  to  the  conclusion  which  he  did  adopt. 

Then  Lord  Abinger,  in  another  part  of  his  judgment,  relies  upon  the  case  of  The 
liishop  of  London  v.  Fijtche,  and  he  says,  in  p.  685 :  "  There  is  a  case,  however,  which 
appears  to  me  to  decide  the  very  question,  that  is,  the  case  of  The  Bishop  of  London 
V.  Fijtche  and  Etjre"  (1  Bro.  C.  C.  96).  Now  that  was  nothing  more  than  this,  that 
Mr.  Fytche,  being  the  patron  of  a  living,  presented  a  clerk,  and  the  Bishop  of  London 
refused  to  institute  him,  on  the  ground  of  a  simoniacal  transaction,  upon  which  Mr. 
Fytche  brought  a  <iuare  impedit  against  the  bishop,  and  then  the  bishop  filed  a  bill  of 
iiscovery.  [24]  Now  Lord  Abinger  assumes  that  the  bill  of  discovery  was  filed  both 
against  Fytche,  the  patron,  and  Eyre,  the  clerk  ;  and  he  says :  "  The  bishop  filed  a 
i'lll  of  discovery  both  against  Fytche  and  Eyre,  that  is  to  say,  against  both  the 
\vuer  of  the  advowson  and  the  clerk,  suggesting  that  a  bond  had  been  given  to  place 
Kyre  under  an  obligation  of  resigning  at  the  request  of  the  patron  ;  and  he  required 
a  discovery  of  that  fact."  Then  his  Lordship  speaks  about  the  importance  of  the  case 
and  the  way  it  was  argued,  and  so  on ;  and  he  says,  in  p.  687  :  "From  this  it  seems 
lear  that  the  clerk  was  no  more  a  party  to  the  record  from  his  name  being  inserted 
HI  the  declaration,  than  any  individual  is  a  party  whose  name  is  found  in  an  allegation 
of  special  damages  by  reason  of  the  loss  of  his  custom  and  trade.  Therefore  the  case 
(if  The  Buhop  oj  London  v.  Fytclu;  is  a  direct  decision  that,  where  a  party  is  interested 
in  the  subject-matter  of  the  suit,  a  bill  of  discovery  may  be  sustained  against  him, 
though  not  a  party  to  the  record  at  law,  as  well  as  against  an  individual  who  is  a 
party  on  that  record."  But  what  was  the  fact?  Why  the  fact  was  that  the  bill  was 
filed  against  Mr.  Fytche  alone  ;  and,  on  the  13th  of  June  1781,  Lord  Thurlow  over- 
ruled the  demurrer  of  Fytche,  the  sole  Defendant,  who  was  the  patron  ;  and,  conse- 
quently, all  the  force  and  authority  which  seems  to  be  derived  from  that  case  is 
derived  from  what  is  evidently  a  mistake  in  the  printed  case  in  Brown  ;  and  which  is 
a  mistake  of  a  very  extraordinary  kind  ;  because,  in  the  title  of  the  case,  it  would 
■seem  as  if  Fytche  were  the  only  Defendant ;  but  then  the  reporter  happens,  in  a 
subsequent  paragraph,  to  say  the  Defewlants,{\)  and  from  thence  it  [25]  was  assumed 
that  the  clerk  was  the  party  who  had  demurred,  and  that  Lord  Thurlow  overruled 
the  demurrer  of  the  clerk ;  and  upon  that  which  is  a  mere  vain  hypothesis,  depending 
upon  an  assumption  of  that  which  turns  out  not  to  be  a  fact,  Lord  Abinger  has  mainly 
rested  his  decision  in  Glyn  v.  Soares. 

The  way  in  which,  as  I  best  recollect,  I  happened  to  become  acquainted  with  the 
real  facts  of  the  case  of  Fenton  v.  Hughes  was  this:  In  the  year  1813  a  bill  of 
discovery  was  filed  by  Powell  against  Yeatts  and  another  person  named  Wellington, 

(1)  At  the  commencement  of  the  report  it  is  stated  that  the  bill  was  filed  by  the 
bishop  against  the  Defendant,  the  patron,  and  the  clerk  presented  by  him. 

V.-C.  IV.— 9* 
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who  was  not  a  party  to  the  action  that  had  been  brought;  but;there  were  certain 
charts  in  the  bOl,  ending  to  shew  that  Wellington  had  an  interest  m  the  s.b^ec 
of  the  a  on  and  he  dem^irred.  The  demurrer  came  on  for  argument,  on  the  2d  of 
tu '4t  8  3  before  Sir  Thomas  Plumer,  V.-C.  (who  at  that  t,me  may  be  supposed 
fo  have  been  deeply  imbued  with  the  practice  of  the  Court  of  Exchequer),  and 
according  to  my  note  of  what  he  said,  he  was  very  much  affected  by  the  charges  that 
were  contained  in  the  bill  in  Pour«  v.  Ycatts ;  and  he  said  (I  have  my  own  note  before 
me^  "I  feel  myself  tied  down  by  admissions  in  the  demurrer;  it  is  not  a  case  of 
a  naked  witness;"  and  the  demurrer  was  overruled  But,  in  the  meantime  the 
parties  who  were  in  support  of  the  demurrer  procured  the  original  brief  in  Fentmv. 
Hughes,  and,  according  to  my  note,  upon  producing  the  brief  in  that  cause  on  the 
Ut^h  of  the  same  month  of  August,  the  demurrer  was  allowed.  I  have  had  the 
registrar's  notebook  before  the  Vice-Chaiicellor  searched,  and  I  find  that  it  exactly 
taUies  with  my  own  note,  namely,  that  on  the  2d  of  August  the  demurrer  was  over-  . 
ruled  and  on  the  14th  of  August  the  demurrer  was  allowed,  and  allowed  notwith- 
standing the  feel-[26]-ing  which  Sir  T.  Plumer  had  with  respect  to  the  charges  in 
Pouell  V.  Yeatts :  because  when  the  original  brief  in  Fenimi  v.  Hufihes  was  produced, 
Sir  Thomas  Plumer  was  convinced  that  charges  as  strong  as  those  which  were  contained 
in  the  bill  in  Fentm  v.  Hughes  could  not  have  the  effect  of  making  a  party  who  was 
not  a  party  to  the  record  at  law  (whatever  might  be  the  charges  as  to  his  interest  in 
the  result  of  the  action),  to  be  considered,  in  this  Court,  as  anything  more  than  a 
mere  witness. 

Now  I  have  read  over  again,  for  the  second  time  since  the  year  1813,  a  copy  of 
the  original  bill  in  Poii-ell  v.  Yeatts;  and  there  is  a  long  transaction  stated,  with 
respect  to  a  dealing  in  wool,  between  Messrs.  Powell,  in  Bristol,  and  two  gentlemen 
who  were  partners,  Osborn  Yeatts  and  Samuel  Yeatts.  Then  there  was  a  sale  ;  and 
then,  to  a  certain  extent,  the  sale  was  rescinded,  and  money  was  paid  for  what  they 
call  a  rue(l)  bargain,  and,  ultimately,  upon  different  dealings  which  were  had  with 
the  wool,  an  action  was  brought,  by  Osborn  Yeatts,  for  several  sums  of  money  to 
recover  (I  think  it  was  stated)  what  he  had  paid  to  Messrs.  Powell ;  and  then  the  bill 
stated  this  :  "That  it  has  been  agreed,  between  Osborn  Yeatts  and  James  Wellington, 
that  James  Wellington  shall  have  some  share  of  or  benefit  from  the  damages  to  be 
recovered  in  such  action."  Then  it  chai-ged  that  there  then  or  lately  were,  in  the 
possession  or  power  of  Osborn  Yeatts,  William  Ebsworth  and  James  Wellington, 
divers  documents,  &e.,  the  production  of  which  would  verify  the  truth  of  what  the 
Plaintiff  stated.  Now  it  was  upon  [27]  the  hearing  of  what  was  so  stated  in  this 
bill,  as  to  Wellington,  that  Sir  T.  Plumer  said  he  felt  himself  tied  down  by  the 
admissions  in  the  demurrer,  and  that  it  was  not  a  ease  of  a  naked  witness ;  but, 
nevertheless,  when  the  still  stronger  allegations  were  produced  which  were  found  in 
the  case  of  Fenton  v.  Hughes,  Sir  T.  Plumer  thought  that  if  one  of  the  Defendants  on 
the  record  in  equity  was  not  a  party  to  the  action,  all  the  allegations  about  his 
interest  in  the  action  were  perfectly  immaterial ;  and  so  it  was  that  he  ultimately 
did  allow  the  demurrer. 

I  see  nothing  in  this  case  which  tends  to  shew  that  Kruger  is  anything  else  than 
a  party  who  may  have  a  benefit  from  the  action,  but  he  is  not  a  party  to  the  record 
at  law  :  and  I  cannot  but  think,  notwithstanding  the  doubts  and  difficulties  which 
seem  to  have  weighed  in  the  mind  of  the  Lord  Chief  Baron  in  Glm  v.  Soares,  that 
this  IS  a  perfectly  plain  case  ;  that  this  is  a  case  which  is  bound  by  the  decision  in  Fenton 
V.  Hughes,  followed  up  as  it  has  been  by  the  decision  in  Powell  v.  Yeatts,  and  that, 
therefore,  this  demurrer  must  be  allowed. 

I  should  mention,  with  respect  to  the  case  of  Feic  v.  Guppy  (which  is  referred  to 
by  the  Lord  Chief  Baron,  and  is  to  be  found  in  Mr.  Hare's  excellent  work  on 
Discovery  (p.  124),  that,  in  the  first  instance,  the  motion  was  made  (as  I  understand 
the  report)  in  that  cause  only  in  which  a  bill  of  discovery  had  been  filed,  and  the 
motion_ was  made  for  the  production  of  documents  referred  to  in  the  schedule.  I  was 
ot  opinion  that,  as  the  motion  was  in  reality  against  the  cestui  que  trusts,  the  production 

(1)  A  rue  bargain  is  one  which  one  of  the  parties  is  at  liberty  to  rescind,  on 
paying  a  certain  sum  to  the  other. 
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could  not  be  directed  unless  they  were  parties.  [28]  There  was,  to  a  certain  extent, 
an  appeal  from  that  decision  to  Lord  Lyndhurst,  C. ;  but  not  strictly  an  appeal, 
because  the  motion  before  me  had  been  made  in  the  suit  for  discovery  only ;  bub  the 
parties  made  their  motion  before  the  Lord  Chancellor,  both  in  the  original  cause  out 
of  which  the  bill  of  discovery  grew,  and  also  in  the  suit  which  was  merely  for 
discovery  ;  and  upon  that  motion  the  documents  were  ordered  to  be  produced ; 
because  the  motion  being  made  in  that  manner,  it  then  did  appear  that  those  persons 
who  were  the  ce.<fui  que  trusts,  and  who  were  the  Plaintiffs  in  the  original  cause,  were 
in  effect  and  virtually  the  Plaintiffs  in  the  action  ;  for  the  action,  as  I  understand 
the  report,  had  been  brought  by  a  person  who  was  the  trustee,  at  the  suggestion  of 
the  cestui  ijue  friids,  and  by  virtue  of  an  order  made  in  the  original  cause  ;  and  so  the 
documents  were  ordered  to  be  produced.  It  appears  to  me,  therefore,  that  what  is 
attributed  by  Mr.  Hare  to  Lord  Lyndhurst  in  his  judgment  on  the  case  was  really 
extra-judicial ;  because,  if  the  matter  was  so  circumstanced  before  him  that,  at  all 
events,  the  papers  must  be  produced,  it  was  not  necessary  to  go  into  a  statement  of 
what  his  Lordship's  opinion  was  or  might  have  been  if  the  motion  had  been  made 
before  him  only  in  the  cause  in  which  there  was  a  bill  of  discovery. 

However,  it  does  appear  to  me  that,  notwithstanding  what  has  been  stated  so 
confidently  with  respect  to  the  practice  of  the  Court  of  Exchequer,  the  decisions  to 
which  I  have  referred  actually  bind  this  case. 

I  should  notice  also  that,  although  it  has  been  stated  that  it  has  been  constantly 
the  practice  for  the  last  15  years  in  the  Court  of  the  E.xchequer,  to  file  bills  for 
■  liscovery  merely  against  parties  who  are  not  the  parties  to  [29]  the  record  at  law, 
■lUt  who  are  averred  to  have  an  interest  in  the  subject  of  the  action,  it  certainly  did 
not  appear  to  Lord  Eldon  that  such  was  the  practice  of  the  Court  of  Exchequer  ; 
because,  in  the  case  of  Bromley  v.  Holland  (7  Ves.  3  :  see  20)  his  Lordship  says  :  "So 
upon  bills  to  have  promissory  notes  delivered  up  in  complicated  cases,  and  as  the 
''vidence  may  be  lost ;  and  so  upon  bills  to  have  void  policies  of  insurance  delivered 
ip,  which  in  the  cases  in  the  Court  of  Exchequer  is  always  prayed,  and  which  may 
l)e,  though  they  are  not  usually  followed  up  to  a  decree  upon  this  principle."  Then 
he  states  the  principle.  He,  therefore,  evidently  takes  it  for  granted  that  the  practice 
is  in  the  Court  of  Exchequer  to  file  a  bill  not  merely  to  have  a  discovery,  in  which 
case  the  bill  would  only  be  against  the  person  who  is  party  to  the  record  at  law,  but 
for  the  purpose  of  having  the  policy  delivered  up  :  and  it  is  quite  plain  that,  when 
the  bill  is  so  framed,  all  persons  ought  to  be  made  parties  who  are  charged  on  the 
face  of  the  bill,  or  who  appear  on  the  face  of  the  bill  to  have  an  interest  in  the  policy, 
although  they  may  not  be  parties  to  the  record  at  law.  And  as  none  of  the  numerous 
bills  that  have  been  filed  during  the  last  15  years  in  the  Court  of  Exchequer  have 
been  produced,  I  cannot  but  think  that  there  has  been  a  mistake  in  the  statement  that 
has  been  made  respecting  the  practice  of  that  Court :  but  if  there  has  not,  my  opinion 
is  the  mere  practice  of  the  Court  of  Exchequer,  which,  perhaps,  has  never  been  made 
the  subject  of  discussion,  cannot  have  the  effect  of  altering  that  which  I  take  to  be 
the  clear  law  of  this  Court. 

Therefore,  upon  the  authorities  which  I  have  mentioned,  I  think  I  am  bound  to 
allow  the  demurrer. 

[30]  Between  The  Attorney-General,  at  the  Relation  of  the  Mayor,  Aldermen 
and  Burgesses  of  the  Borough  of  Leeds,  Informant;  and  the  said  Mayor,  Alder- 
MEV  AND  BtTiGESSES,  Plaintiffs ;  and  John  Wilson  and  Others,  Defendants. 
Mov.  22,  23,  24,  28,  29,  1837. 

[S.  C.  7  L.  J.  Ch.  76  ;  1  Jur.  890.     See  also  9  Sim.  526  ; 
1  Or.  &  Ph.  1  ;  41  E.  R.  389.] 

Municipal  Corporation  Act.    Jurisdiction.    Pleading.    Liability  of  Corporators  Individually. 

This  Court  still  has  jurisdiction  to  relieve  against  collusive  alienations  of  corporate 
property,   notwithstanding    the    remedy    provided    by  the    97th   section    of    the 
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Municipal  Corporation  Act :  but  as  by  that  Act  corporate  property  is  applicable 
to  p'u!uc  innposes,  the  Attorney-General  must  sue  in  such  cases  in  conjunction 

Thl^'L^timlTorpration  Act   has   not  destroyed    the   individuality  of  the  old 
corporations,  but  has  merely  varied   the   mode  in  which  the  officers   are  to  be 

If  tn'rof  the  members  of  a  corporation  are  instrumental  in  unlawfully  dispossessing 
the  corporation  of  its  property,  they  are  personally  liable. 

The  information  and  bill  stated  letters  patont  of  King  Charles  the  Second,  by 
which  the  town  of  Leeds  was  incorporatod,  and  the  mayor,  12  aldermen  and  24 
assistants  were  directed  to  be  chosen  out  of  the  inhabitants,  and  the  aldermen  and 
assistants  were  to  be  called  the  Common  Council  of  the  borough  and  were  to  aid, 
counsel  and  assist  the  mayor  in  the  well  ruling  and  governing  of  the  borough,  and  in 
all  disposals  of  lands,  tenements  and  profits  to  the  same  belonging,  and  m  all  matters 
and  things  appertaining  or  belonging  thereto,  for  the  better  advantage,  promotion, 
maintenance  and  benefit  of  the  borough  ;  and  the  mayor,  aldermen  and  assistants 
were  to  have  the  government  of  all  the  real  and  personal  property  of  the  corporation, 
and  power  to  dispose  thereof  as  they  should  deem  most  beneficial  for  the  good  rule 
and  government  of  the  borough.  ,      „„  ,      r  n;r       i  oo=  / 

The  information  and  bill  further  stated  that,  on  the  30th  of  May  1835  (previous 
to  which  day  notice  had  [31]  been  given  in  the  House  of  Commons  of  the  intention 
of  the  Government  to  bring  forward  a  bill  for  the  reform  of  municipal  corporations), 
the  corporation  was  possessed  of  X6500  three  per  cents.,  then  standing  in  the  names 
of  Edward  Markland,  deceased,  and  of  the  Defendants,  Christopher  Beckett  and  John 
Wilson,  as  trustees  for  the  corporation,  and  of  certain  other  property  of  small  amount : 
that  on  the  30th  of  May  1835  a  meeting  of  some  of  the  members  of  the  corporation 
was  held,  at  which  a  resolution,  purporting  to  be  a  resolution  of  the  mayor,  aldermen 
and  assistants,  was  passed  to  the  following  eflfect :  "Resolved  unanimously  that  the  sum 
of  £6500  three  per  cent,  consols,  being  the  property  of  this  corporation,  be  absolutely 
transferred  and  alienated  to  John  Wilson,  Esq.,  William  Beckett,  Esq.,  and  John 
Blayds,  Esq.  (three  of  the  Defendants),  so  as  thereby  to  vest  the  same  in  those 
gentlemen,  and  divest  this  corporation  of  all  power  and  control  over  the  same,"  but 
no  actual  transfer  or  assignment  was  then  made  in  pursuance  of  the  resolution  :  that 
Wilson,  Beckett  and  Blayds  were  informed  of  the  resolution  shortly  after  it  was 
passed,  and  there  was  some  understanding  between  them  and  some  of  the  members 
of  the  corporation  that  they  were  not  to  be  entitled  to  the  stock  for  their  own  benefit, 
but  were  to  hold  and  dispose  of  it  for  such  purposes  as  the  corporation  or  the  court  of 
the  mayor,  aldermen  and  assistants  should  thereinafter  direct :  that  several  meetings, 
purporting  to  be  courts  of  the^  mayor,  aldermen  and  assistants  were  held  after  the 
30th  of  May,  and  before  the  9th  of  September  1835  (being  the  day  on  which  the 
Eoyal  assent  was  given  to  the  Act  of  Parliament  after  mentioned),  but  no  resolution 
was  passed  respecting  the  stock. 

The  information  and  bill  then  stated  that,  by  the  Municipal  Corporation  Act 
(5  &  6  Will.  4,  c.  76),  it  was  [32]  enacted  that  so  much  of  all  laws,  statutes  and 
usages,  and  so  much  of  all  Koyal  and  other  charters,  grants  and  letters  patent  then 
in  force  relating  to  the  several  boroughs  named  in  the  schedules  to  the  Act,  as  were 
inconsistent  with  the  provisions  of  the  Act,  should  be  repealed  :  Sect.  1. — That,  after 
the  first  election  of  councillors  under  that  Act  in  any  borough,  the  body  corporate 
named  in  the  schedules  in  connection  with  such  borough  should  take  and  bear  the 
name  of  the  mayor,  aldermen  and  burgesses  of  such  borough  :  Sect.  6. — That  a. 
mayor,  aldermen  and  councillors  should  be  elected  in  manner  therein  mentioned,  and 
called  the  council  of  such  borough  :  Sect.  25.— And  that  they  should  appoint  a  town 
clerk  and  treasurer  of  the  borough:  Sect.  58.— That  after  the  election  of  the 
treasurer,  the  rents  and  profits  of  all  hereditaments,  and  the  interest,  dividends  and 
annual  proceeds  of  all  monies,  goods,  chattels  and  valuable  securiries  belonging  or 
payable  to  the  body  corporate,  or  to  any  member  or  officer  thereof  in  his  corporate 
capacity,  should  be  paid  to  the  treasurer  of  the  borough,  and  all  the  monies  which 
he  should  so  receive  should  be  carried  by  him  to  the  account  of  a  fund  to  be  called 
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•The  Borough  Fund,"  and  such  fund,  subject  as  therein  mentioned,  should  be  applied 
towards  the  payment  of  the  salaries  of  the  mayor  and  other  officers  of  the  borough 
and  for  certain  other  public  purposes,  and  that  the  surplus  of  the  fund,  if  any, 
>hould  be  applied  under  the  direction  of  the  council,  for  the  public  benefit  of  the 
inhabitants  and  the  improvement  of  the  borough  :  Sect.  92. — That  it  should  be 
lawful  for  the  council  first  to  be  elected  under  the  provisions  of  the  Act,  to  call  in 
nestion  all  purchases,  sales,  leases  and  demises  not  made  in  pursuance  of  some  such 
"lUi  fide  agreement  or  resolution  made  or  entered  into,  in  such  manner  as  was  [33] 
authorized  by  the  Act,  before  the  5th  of  June  1835,  and  all  contracts  for  purchase, 
>ale,  lease  or  demise  of  any  lands,  tenements  and  hereditaments,  and  all  divisions  and 
appropriations  of  the  monies,  goods  and  valuable  securities,  or  any  part  of  the  real 
or  personal  estate,  of  which,  on  or  before  the  said  5th  of  June  the  body  corporate  of 
which  they  were  the  council,  whether  in  their  own  right  or  as  trustees  for  charitable 
or  other  purposes,  were  seised  or  possessed,  which  should  have  been  made  or  con- 
tracted between  the  said  5th  of  June  and  the  day  of  the  declaration  of  their  election. 
Sect.  97.(1) 

(1)  The  94th  section  of  the  Act,  to  which  the  97th  section  refers,  but  which  was 

not  set  forth  in  the  information  and  bill,  was  as  follows  : — "  And  be  it  enacted  that  it 

shall  not  be  lawful  for  the  council  of  any  body  corporate  to  be  elected  under  this 

Act,  to  sell,  mortgage  or  alienate  the  lands,  tenements  or  hereditaments  of  the  said 

t»idy  corporate,  or  any  part  thereof,  except  in  pursuance  of  some  covenant,  contract 

r  agreement  bond  fide  made  or  entered  into  on  or  before  the  5th  day  of  June  in  this 

;  resent  year,  by  or  on  behalf  of  the  body  corporate  of  any  borough,  or  of  some 

resolution  duly  entered  in  the  corporation  books  of  such  body  corporate  on  or  before 

the  said  5th  day  of  June,  or  to  demise  or  lease,  except  in  pursuance  of  some  covenant, 

contract  or  agreement  band  fide  made  or  entered  into  on  or  before  the  said  5th  day  of 

June  by  or  on  the  behalf  of  such  body  corporate,  or  in  pursuance  of  some  resolutions 

duly  entered  in  the  corporation  books  of  such  body  corporate  on  or  before  the  said 

.")th  day  of  June,  or  except  in  the  cases  hereinafter  mentioned,  any  lands,  tenements 

or  hereditaments  of  such  body  corporate,  or  any  part  thereof,  or  to  enter  into  any 

new  covenant,  contract  or  agreement  (except  in  the  cases  hereinafter  mentioned)  for 

demising  or  leasing  any  such  lands,  tenements  or  hereditaments,  or  any  part  thereof, 

for  any  "term  exceeding  31  years  from  the  time  when  such  lease  shall  be  made,  or,  if 

made  in  pursuance  of  a  previous  agreement,  then  from  the  time  when  such  agreement 

~hall  have  been  entered  into ;  and  in  every  lease  which  the  said  council  is  not  hereby 

restrained  from  making,  there  shall  (except  in  the  cases  hereinafter  mentioned)  be 

reserved  and  made  payable  during  the  whole  of  the  term  thereby  granted,  such  clear 

vearly  rent  as  to  the  council  shall  appear  reasonable,  without  taking  any  fine  for  the 

-ame ;  provided,  nevertheless,  that  in  every  case  in  which  such  council  shall  deem  it 

xpedient  to  sell  and  alienate  or  to  demise  and  lease  for  a  longer  term  than  31  years, 

■  1-  upon  different  terms  and  conditions  than  those  hereinbefore  mentioned,  any  of  the 

-aid  lands,  tenements  or  hereditaments,  it  shall  be  lawful  for  such  council  to  represent 

the  circumstances  of  the  case  to  the  Lords  Commissioners  of  His  Majesty's  Treasury, 

and   it  shall  be  lawful  for  such  council,   with  the  approbation  of  the  said   Lords 

Commissioners,  or  any  three  of  them,  to  sell,  alienate  and  demise  any  of  the  lands, 

tenements  and  hereditaments  of  the  said  body  corporate,  in  such  manner  and  on  such 

terms  and  conditions  as  shall  have  been  approved  by  the  said  Lords  Commissioners  : 

provided  always,  that  notice  of  the  intention  of  the  council  to  make  such  application 

as  aforesaid  shall  be  fixed  on  the  outer  door  of  the  town  hall,  or  in  some  public  and 

conspicuous  place   within   the  borough,   one  calendar   month  at   least  before    such 

application  ;   and  a  copy  of   the  memorial  intended  to    be  sent  to  the  said  Lords 

Commissioners  shall  be  kept  in  the  town  clerk's  office  during  such  calendar  month, 

and  shall  be  freely  open  to  the  inspection  of  every  burgess  at  all  reasonable  hours 

during  the  same." 

The  97th  section,  which  was  much  relied  and  observed  upon,  both  in  the  argument 
and  in  the  judgment,  requires  to  be  set  forth  more  fully  than  the  information  and 
bill  stated  it.  It  is  as  follows  : — "  And  be  it  enacted  that  it  shall  be  lawful  for  the 
council  first  to  be  elected  in  any  borough  under  the  provisions  of  this  Act,  to  call  in 
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r341  The  information  and  bill  next  stated  that  Leeds  was  one  of  the  boroughs 
mendoned  in  the  schedules  to  the  [35]  Act :  that  the  council  of  the  borough,  as  con- 
s  it  ited  bv  the  Act,  had  discovered  that  the  £6o00  stock  was  [36]  assigned  or 
ansfe  red  to  wfuon,  Beckett  and  Blayds  some  time  after  the  30th  of  May  1835,  but 
without  anv  [37]  consideration,  and  as  trustees  for  the  mayor  aldermen  and  assist- 
ants or  of  the  corporation  of  which  they  were  the  ofhcers  and  that  the  same  stock 
was'directed  to  be  transferred  or  assigned  as  aforesaid,  by  the  meeting  held  on 
the  30th  of  May  1835,  to  the  Defendants  AVilson,  Beckett  and  Blayds  coUusively 
and  without  consideration,  and  in  order  to  disappoint,  as  far  as  possible,  the  objects 
and  intention  of  Parliament  in  passing  the  Act,  and  that  the  only  division  or 
appropriation  which  was  made  of  the  stock  was  made  between  the  5th  of  June 
[381  1835  and  the  day  of  the  declaration  of  the  election  of  the  counsel  of  the  borough 
within  the  meaning  of  the  Act  of  Parliament,  and,  in  fact,  no  transfer  or  assignment 
was  made,  or  at  least  completed,  and  no  trust  was  declared  of  the  stock  until  after 
the  5th  of  June  1835,  nor  was  any  such  trust  declared  until  after  the  Act  of  Parlia- 
ment had  passed,  and  although  it'was  alleged  that  the  stock,  or  certain  parts  thereof, 
had  been  since  sold  and  disposed  of,  they  had  been  sold  and  disposed  of  contrary  to 
the  express  provisions  of  the  Act,  and  had  been  applied  in  a  manner  which,  even  if 
the  Act  had  not  been  passed,  would  have  been  improper  and  unjustifiable ;  that, 
shortly  before  the  30th  of  May  1835,  a  scheme  or  plan  was  formed,  by  or  with  the 

question  all  purchases,  sales  leases  and  demises  not  made  in  pursuance  of  some  such 
banil  fide  covenant,  contract,  agreement  or  resolution  made  or  entered  into  as 
aforesaid  before  the  5th  day  of  June,  and  all  contracts  for  the  purchase,  sale, 
lease  or  demise  of  any  lands,  tenements  and  hereditaments,  and  all  divisions  and 
appropriations  of  the  monies,  goods  and  valuable  securities,  or  any  part  of  the  real  or 
personal  estate  of  which,  on  or  before  the  5th  day  of  June  in  this  present  year,  the 
body  corporate  of  which  they  are  the  council,  whether  in  their  own  right  or  as  trustees 
for  charitable  or  other  purposes,  was  seised  or  possessed,  which  shall  have  been  made 
or  contracted  between  the  said  5th  day  of  June  and  the  day  of  the  declaration  of  their 
election  ;  and,  for  that  purpose,  if  it  shall  appear  to  the  said  council  that  there  is 
ground  for  believing  that  an}-  such  purchase,  sale,  lease  or  demise,  or  such  contract,  or 
such  division  or  appropriation  of  the  premises  was  collusively  made  for  no  considera- 
tion, or  for  an  inadequate  consideration,  it  shall  be  lawful  for  the  council  of  such 
borough,  at  any  time  within  six  calendar  months  next  after  the  first  election  of  coun- 
cillors under  this  Act  shall  have  been  declared  in  such  borough,  upon  notice  of  their 
intention  being  first  given  in  the  Landon  Gazette,  and  also  affixed  on  the  outer  door 
of  the  town  hall  or  in  some  public  place  within  the  borough,  to  cause  the  value  of  the 
lands,  tenements,  hereditaments  and  premises  in  question  to  be  required  of  and  found 
by  a  jury  of  12  indifferent  men  of  the  county  in  which,  or  adjoining  to  which  in  the 
case  of  Berwick-upon-Tweed,  and  of  all  counties  of  cities  and  towns  corporate,  such 
lands,  tenements,  hereditaments  or  premises  do  lie  ;  and  in  order  thereto,  the  said 
council  is  empowered  to  summon  and  call  before  such  jury  all  persons  having  the 
custody  and  possession  of  any  deed  or  agreement  concerning  the  said  lands,  tene- 
ments, hereditaments  and  premises  made  or  entered  into  since  the  said  5th  day  of 
June,  and  to  cause  all  such  deeds  and  agreements  to  be  produced  before  the  said  fury 
and  examined  by  them,  and  to  examine  upon  oath  everv  person  who  shall  be  thought 
necessary  to  be  examined  (which  oath  the  mayor  is  hereby  empowered  to  administer), 
and  the  council  shall,  by  ordering  a  view  or  otherwise,  use  all  lawful  means  for  the 
information,  as  well  of  themselves  as  of  the  said  jury,  in  the  premises,  and  the  jury 
shall  find  the  value  of  the  said  lands,  tenements,  hereditaments  and  premises,  and  the 
consideration  which  shall  have  been  given,  and  also  that  which  ought  of  right  to  have 
been  given  for  the  purchase,  sale,  lease,  demise  or  appropriation  thereof  according  to  I 
the  terms  of  such  purchase,  sale,  lease,  demise,  contract  or  appropriation,  and  taking 
into  account  all  the  circumstances  under  which  the  same  shall  have  taken  place  ;  and 
It  the  jury  by  their  oaths  shall  find  that  no  consideration,  or  a  consideration  less  than 
tbat  winch  they  shall  have  so  found  to  be  the  value  which  ought  therefore  to  have 
been  given  shall  have  been  collusively  given,  or  contracted  to  be  given  by  the  terms 
ot  any  such  purchase,  sale,  lease,  demise,  contract  or  appropriation,  the  party  to  such 
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privity  of  some  of  the  members  of  the  old  corporation,  for  preventing  the  £6500  stock 
from  passing  into  the  hands  or  coming  under  the  control  of  the  members  of  the  new- 
corporation  which  might  be  established  under  the  Act  of  Parliament  then  expected 
to  be  passed  in  the  course  of  a  short  time  for  the  reform  of  municipal  corporations, 
and  it  was  then,  or  shortly  afterwards,  suggested  or  arranged,  by  or  between  such 
members  of  the  old  corporation,  that  the  matter  should  be  contrived  so  as  to  enable 
the  mayor,  aldermen  and  assistants  to  repossess  themselves  of  the  stock  in  case  the 
Act  should  not  pass,  or  they  or  their  political  friends  should  become  the  governing 
body  of  the  new  corporation,  and  in  fact  the  transfer  and  assignment  directed  to  be 
made  and  afterwards  made  of  the  stock,  and  many  of  the  trusts  subsequently  declared 
thereof  were  made  in  pursuance  of  the  aforesaid  scheme  or  plan,  and  in  carrying  or 
attempting  to  carry  the  same  into  efiFect  several  meetings  of  the  said  members  were 
held,  and  the  name  and  seal  of  the  old  corporation  and  the  names  of  the  mayor, 
aldermen  and  assistants,  were  improperly  and  irregularly  used  by  the  members  [39] 
engaged  therein  :  that,  during  the  year  1835,  the  Defendant  Wright  was  the  Mayor 
of  Leeds  and  the  Defendants,  Hall,  Christopher  Beckett  and  Braraley  were  three 
of  the  aldermen  of  the  corporation,  and  the  Defendant  Charlesworth  was  one  of  the 
assistants,  and  those  five  Defendants  were  the  members  of  the  corporation  who  were 
engaged  in  transacting  and  carrying  into  eflect  the  aforesaid  scheme  or  plan,  and 
they  were  the  only  members  of  the  corporation  who  attended  all  the  meetings  held 

purchase,  sale,  lease,  demise,  contract  or  appropriation,  shall  have  his  option  either  to 
reconvey  and  restore  the  lands,  tenements,  hereditaments  and  premises  in  question, 
and  to  abandon  the  contract  to  which  he  shall  have  been  party,  upon  receipt  in  each 
case  of  the  consideration,  if  any,  which  he  shall  have  given  for  the  same,  or  to  give, 
therefore,  in  each  case  such  additional  consideration,  so  that  the  whole  consideration 
given  shall  be  that  which  ought  of  right  to  have  been  given,  so  found  by  the  jury  as 
aforesaid  ;  and  in  every  such  case  as  last  aforesaid  the  additional  consideration  given, 
or  to  be  given,  shall  be  endorsed  on  the  original  deed  or  conveyance,  and  unless  he 
shall  so  do  within  one  calendar  month  next  after  the  finding  of  the  jury,  every  such 
purchase,  sale,  lease,  demise,  contract  and  conveyance  shall  be  absolutely  void  and  of 
none  effect  as  against  the  said  body  corporate  and  their  successors  ;  and  in  every  case 
in  which  any  such  contract  shall  have  been  abandoned  as  aforesaid,  or  in  which  any 
such  purchase,  sale,  lease,  demise,  contract  or  conveyance  shall  become  void  and  of 
none  effect  under  the  provisions  of  this  Act,  the  party  who  would  otherwise  have  had 
the  benefit  of  the  same  shall  be  remitted  to  his  former  estate,  title  and  interest  (if  an}-) 
in  the  premises,  as  if  no  such  contract,  purchase,  sale,  lease  or  demise  had  been  made 
or  entered  into  ;  and  for  summoning  and  returning  such  juries,  and  for  imposing  fines 
on  the  sheriff,  his  deputy,  bailiff  or  agent,  and  on  the  persons  summoned  and  returned 
on  the  said  jury,  and  on  any  person  required  to  give  e^^dence,  who  shall  in  this  behalf 
contravene  the  provisions  of  this  Act,  the  council  of  every  such  borough  shall  have  all 
the  powers  given  in  that  Vjehalf  to  the  trustees  or  commissioners  of  any  turnpike  road, 
by  an  Act  made  in  the  third  year  of  His  late  Majesty  George  the  Third,  intituled  '  An 
Act  to  Amend  the  General  Laws  now  in  being  for  Regulating  Turnpike  Roads  in  that 
Part  of  Great  Britain  called  England,'  and  all  the  costs  of  the  said  jury,  and  of  all  wit- 
nesses tendered  by  the  said  council  to  be  examined  before  the  said  jury  shall  in  every 
case  be  borne  by  the  council  and  paid  out  of  the  Borough  Fund  :  provided,  nevertheless, 
that  it  shall  be  lawful  for  His  Majesty,  if  he  shall  think  fit,  by  the  advice  of  his  Privy 
Council,  ujx)n  petition  to  him  setting  forth  the  special  circumstances  under  which  any 
purchase,  sale,  lease,  demise,  contract  or  appropriation  of  any  of  the  said  lands,  tene- 
ments, hereditaments  and  premi.ses  shall  have  been  made  since  the  said  5th  day  of 
June,  to  order  that  the  same  shall  not  be  called  in  question,  under  the  provisions  of 
this  Act,  and  in  such  case  as  last  aforesaid  the  same  shall  not  be  called  in  question  or 
set  aside,  or  affected  under  the  provisions  of  this  Act :  provided  always,  that  in  everj' 
case  in  which  such  petition  shall  have  been  presented,  it  shall  be  lawful  for  His 
Majesty,  if  he  shall  think  fit,  to  enlarge  the  time  within  which  (in  case  His  Majesty 
shall  not  think  fit  to  make  such  order  as  aforesaid)  the  council  may  have  power  as 
aforesaid  to  call  in  question  any  purchase,  sale,  lease,  demise,  contract  or  appropriation 
referred  to  in  such  petition." 
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for  that  purpose,  and  if  any  other  .e^^^^  ll^Z^J^^  tTelS 

i%r:;:;°:!:S?n^ld1sS.Utu\  it  was  aHeged  that  on  the  30th  of  May 
1835  anTdenture  was  made  between  the  old  corporation  of  the  one  part,  and  Wilson, 
Willilm  Beckett  and  Blayds  of  the  other  part,  whereby  the  corporation  assigned  the 
lo  k  to  Son  Wriliam^Beckett  and  Blayds,  but  they  were  not  to  be  entitled  to  it 
for  their  own  benefit,  and  they  became  and  were  trustees  thereof  for  the  old  corpora- 
7on-  and  it  was  also  alleged  that,  on  the  24th  of  November  183o,  ^\ilson,  William 
Beckett  and  Blayds  executed  a  deed  of  that  date,  and  which  was  expressed  to  be 
made  between  them  of  the  one  part,  and  the  mayor,  aldermen  and  burgesses  of  the 
other  part,  and  thereby,  after  reciting  the  deed  of  the  30th  of  May  IbSo,  and  that 
the  stock  had  been  assigned  to  Wilson,  William  Beckett  and  Blayds,  to  the  end  that 
the  same  might  be  applied  by  them  to  certain  public  and  corporate  purposes  as 
thereinafter  mentioned,  the  parties  of  the  one  part  covenanted  with  the  parties  of  the 
other  part,  to  stand  possessed  of  the  stock  as  follows,  that  is  to  say,  upon  trust  to 
pay  certain  sums  to  the  recorder  and  deputy-recorder  of  the  borough,  and  certain 
other  sums  to  the  treasurers  for  the  time  being  of  the  Leeds  [40]  Infirmary,  the 
Leeds  Fever  Hospital  and  Public  Dispensary,  and  to  the  incumbents,  for  the  time  being, 
of  certain  churches  in  Leeds,  and  as  to  the  residue  of  the  stock,  in  trust  to  pay  and 
discharge  all  such  debts,  sums  of  money,  engagements,  expenses,  claims,  dues  and 
demands  whatsoever  which  then  were,  or  should  be  thereafter  due,  owing,  contracted, 
made  or  entered  into,  by,  from  or  with  the  mayor,  aldermen  and  burgesses,  and  also 
all  other  sums  of  money  which  might  be  ordered  to  be  paid  or  applied  by  the  mayor, 
aldermen  and  burgesses,  or  by  certain  persons  therein  named  (forming  the  committee 
appointed  by  the  mayor,  aldermen  and  burgesses  for  the  purpose  of  settling  the 
amount  of  the  sums  so  to  be  paid  as  aforesaid,  and  of  ordering  the  jjayment  thereof), 
and  subject  thereto  upon  trust  for  the  mayor,  aldermen  and  burgesses,  their  successors 
and  assigns. 

The  information  and  bill  further  stated  that  none  of  the  before-mentioned  deeds 
were  executed  by  the  corporation :  and  it  charged  that  the  name  of  the  mayor  and 
the  seal  of  the  corporation  were  not  set  or  affixed  to  the  deed  of  the  30th  of  May 
1835,  at  the  meeting  held  on  that  day  or  at  any  court  of  the  mayor,  aldermen  and 
assistants  duly  convened  for  the  purpose,  and  at  all  events,  they  were  not  properly 
and  regularly  set  and  affixed  thereto,  and  that  the  deed  was  not  delivered  to  Wilson, 
W.  Beckett  and  Blayds  until  April  1836  ;  that  Wilson,  W.  Beckett  and  Blayds  never 
gave  any  directions  respecting  the  deed  of  November  1835  or  the  trusts  thereof,  and 
if  they  executed  it  they  never  obtained  any  previous  authority  for  that  purpose, 
either  from  the  corporation  or  the  mayor,  aldermen  and  assistants,  and  that  the 
trusts  therein  declared  were  only  inserted  therein  in  pursuance  of  some  direction  to 
that  [41]  effect  from  some  of  the  members  of  the  corporation  :  that  the  trusts  of  the 
X6500  stock  were  never  duly  declared  by  the  mayor,  aldermen  and  assistants,  nor 
were  any  trusts  declared  thereof  until  November  1S35  ;  that  the  recorder  and  deputy- 
recorder  declined  to  receive  the  sums  given  or  voted  to  them ;  that  Wright,  Hall, 
Christopher  Beckett,  Bramley  and  Charlesworth  were  the  chief  contrivers  and  pro- 
moters of  and  were  the  only  members  of  the  corporation  who  assisted  in  all  the 
before-mentioned  proceedings  with  respect  to  the  £6500  stock,  and  they  were 
personally  responsible  for  that  sum  or  so  much  thereof  as  had  not  been  applied  in 
payment  of  debts  properly  incurred  by  the  corporation,  and  that  Wilson  and  C. 
Beckett  were  also  personally  liable  for  having  transferred  the  stock  in  manner 
aforesaid. 

The  information  and  bill  prayed  that  it  might  be  declared  that  the  transfer  and 
alienation  of  the  stock  to  AYilson,  William  Beckett  and  Blayds  was  fraudulent  and 
void,  and  that  the  same  might  be  set  aside,  and  that  it  might  be  declared  that  the 
last-named  Defendants,  and  also  Wright,  Hall,  Christopher  Beckett,  Bramley  and 
Charlesworth  were  respectively  liable  to  make  good  the  same  sum,  or  so  much  thereof 
as  should  not  have  been  applied  in  payment  of  debts  properly  incurred  by  the 
corporation,  and  that  they  might  be  decreed  to  make  good  and  pay  the  same  to  the 
Plaintiffs  or  their  treasurer;  and  that  Wilson,  William  Becket  and  Blayds  and 
certain  of  the  other  Defendants  in  whose  names  some  parts  of  the  stock  were  still 
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standing  might  be  declared  trustees  thereof  for  the  Plaintiffs,  and  might  be  decreed 
to  transfer  the  same  to  them,  and  that,  in  the  meantime,  they  might  be  restrained 
from  disposing  thereof. 

[42]  The  "information  and  bill  was  filed  not  only  against  the  persons  before 
mentioned  as  Defendants,  but  also  against  the  incumbents  of  the  livings,  and  the 
treasurers  of  the  hospitals  and  dispensary  mentioned  in  the  declaration  of  trust. 
Three  demurrers  to  it  were  filed  for  want  of  equity :  one  by  the  incumbents  and 
treasurers ;  another  b\'  Wright,  Braraley  and  Charlesworth,  and  another  by 
Christopher  Beckett. 

Sir  Charles  Wetherell,  Mr.  K.  Bruce  and  Mr.  Bethell,  in  support  of  the  demurrers. 
The  corporation,  which  is  the  Plaintiff  on  this  record,  is,  in  law,  the  same  identical 
body  as  that  which  existed  prior  to  the  Municipal  Corporation  Act :  it  is,  therefore, 
the  same  body  as  that  which  did  the  acts  complained  of  in  the  information  and  bill ; 
and,  consequently,  the  corporation  is  now  seeking  to  annul  its  own  acts.  In  other 
words,  the  perpetrator  of  a  fraud  is  asking  to  be  relieved  from  the  fraud  he  has 
committed. 

The  information  and  bill  is  founded  on  the  Municipal  Corporation  Act,  and,  no 
doubt,  it  will  be  contended  that  the  disposition  that  was  made  of  the  £6500  consols 
was  a  fraud  upon  that  Act.  But,  before  that  Act  was  passed,  a  civil  corporation  had 
an  unrestricted  right  to  alienate  its  property.  The  resolution  by  which  the  stock 
was  disposed  of  was  passed  in  May  183.5,  which  was  before  the  Municipal  Corpora- 
tion Bill  was  even  introduced  into  Parliament :  and,  therefore,  as  the  Act  contains  no 
restrospective  enactments  depriving  corporations  of  their  ^iw  disponendi,  the  disposition 
which  was  made  of  the  stock  was  legal.  The  Mayor  and  CommonaUy  of  Colcheater  v. 
Loiden  (1  V.  &  B.  226),  Sutton's  Hospital  case  (10  Co.  1).  The  purposes  to  which  the 
stock  was  [43]  dedicated  were  proper  and  laudable  purposes,  and  were,  in  fact,  for  the 
benefit  of  the  inhabitants  of  the  borough  :  and,  as  the  new  corporation  is  to  have  the 
power  of  disposing  of  its  property  for  the  benefit  of  the  inhabitants,  why  is  not  the 
old  corporation  to  have  the  same  power? 

Ne.xt,  admitting  for  the  present  that  the  disposition  of  the  stock  was  a  wrongful 
act,  and  that  this  Court  still  has  jurisdiction  to  redress  it,  we  contend  that  the  record 
is  improperly  constructed.  It  ought  to  have  been  either  an  information  or  a  bill,  but 
not  both.  If  the  alienation  of  the  stock  was  a  fraud  upon  the  public,  an  information 
ought  to  have  been  filed  ;  if  it  was  a  fraud  upon  the  corporation,  then  redress  ought 
to  have  been  sought  by  bill.  In  The  Attorney-General  v.  Aspinali  (1  Keen,  513  ;  see 
544,  and  2  Myl.  &  Craig,  613)  an  information  only  was  filed  ;  and  it  was  upheld  by 
the  Lord  Chancellor  on  that  ground  mainly,  and  also  because  the  town  council  had 
declined  to  interfere.  The  case  was  originally  brought  before  Lord  Langdale,  M.K., 
and  that  learned  Judge  was  of  opinion  that  the  old  governing  body  of  a  corporation  was 
not  forbidden  or  precluded  by  the  Act,  from  a  fair  application  of  the  corporate 
property  for  the  benefit  of  the  inhabitants  of  the  borough  :  and  his  Lordship  was  of 
opinion  that  the  purposes  for  which  the  property  had  been  applied  in  that  case,  and 
which  are  very  similar  to  the  purposes  to  which  the  stock  has  been  dedicated  in  the 
present  case,  ought  to  be  considered  as  beneficial  to  the  inhabitants ;  and  he  over- 
ruled the  demurrer.  It  is  true  that  Lord  Langdale's  decision  was  reversed  by  the 
Lord  Chancellor ;  but  his  Lordship  did  not  differ  substantially  from  Lord  Langdale, 
but  merely  took  a  different  view  of  some  of  the  allegations  in  the  information. 
Besides,  in  The  Attorney-General  v.  Aspinali,  [44]  the  acts  complained  of  were  not  only 
completed  but  originated  after  the  Municipal  Corporation  Act  was  passed. 

Supposing  that  the  disposition  of  the  stock  was  a  fraud  upon  the  Act  of  Parlia- 
ment, relief  ought  not  to  have  been  sought  in  this  Court ;  for,  by  the  97th  section  of 
the  Act,  a  new  judicature  is  created,  and  the  jurisdiction  of  this  Court,  in  cases  like 
the  present,  is  entirely  superseded  and  excluded. 

Lastly,  at  all  events,  the  demurrers  that  have  been  filed  by  Wright,  Bramley, 
C.  Beckett  and  Charlesworth  must  be  allowed.  Those  gentlemen  were  individual 
corporators  when  the  acts  complained  of  were  done.  Those  acts  were  the  acts  of  the 
whole  corporate  body ;  and  individual  membeis  of  a  corporation  cannot  be  made 
answerable  for  every  act  done  by  the  corporation  during  the  time  that  they  were 
members  of  the  body. 
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The  Solicitor-General,  Mr.  Jacob  and  Mr.  Walker,  in  support  of  the  information 
and  b  n  contended  that  the  alienation  of  the  stock  was  an  act  done  by  some  of  the 
membe  s  of  the  corporation  and  not  by  the  corporation  itself  as  no  instrument  had 
been  executed  under  the  common  seal ;  that,  supposing  the  alienation  to  have  been 
made  by  the  corporate  body,  the  resolution  in  pursuance  of  which  it  was  made  was 
"ot  pass^ed  until  after  the  corporation  had  notice  that  it  was  the  intention  of  Govern- 
ment to  brinc'  in  a  bill  for  the  reforna  of  municipal  corporations,  nor  was  the  alienation 
comnleted  until  after  the  Act  had  received  the  Eoyal  assent;  that  the  record  was 
properly  constructed,  for,  by  the  Act  of  Parliament,  the  fund  was  made  applicable  to 
public  purposes,  and,  consequently,  the  Attorney-General  became  the  trustee,  and  the 
town  council  the  ceduis  que  trust  of  [45]  it,  and  a  trustee  and  cestui  que  trust  might  join 
in  a  suit  to  recover  the  trust  property  from  the  holders  of  it ;  that  the  remedy  given 
by  the  97th  section  of  the  Act  was  cumulative,  and  did  not  deprive  the  parties  of 
their  ordinarv  remedv  in  a  Court  of  Equity ;  and  lastly,  that  Wright,  Bramley, 
Christopher  Beckett  aiid  Charlesworth  were  personally  liable,  inasmuch  as  the  aliena- 
tion of  the  stock  was  not  an  act  of  the  body  corporate,  but  of  those  individuals  who 
had  availed  themselves  of  their  connection  with    the   corporation   to  do  the  acts 

complained  of.  ,,,.,.      ™,       ,,, 

They  relied  principally  upon  the  Lord  Chancellors  judgment  in  Ihe  Attorney- 
General  V.  Aspinall,  and  also  referred  to  8  Anne,  c.  19.  Beckfwd  v.  Hood  (7  T.  R. 
620),  Chapman  v.  Pickersgill  (2  Wilson,  145),  Dumrtierv.  The  Corporation  of  Chippenham 
(14  Ves.  245),  and  Carter  v.  The  Dean  of  Ely  (ante,  vol.  7,  p.  211). 

The  Vice-Chan-cellor  [Sir  L.  Shadwell].  I  have  had  an  opportunity  of  con- 
sidering this  case  during  the  argument,  which  has  occupied  several  days :  and, 
according  to  the  view  which  I  take  of  the  case,  it  is  not  necessary  for  me  to  notice 
some  of  the  arguments  that  have  been  used  in  support  of  these  demurrers ;  for,  upon 
looking  through  this  very  voluminous  information  and  bill,  I  am  bound  to  take  it 
that  there  has  been  no  final  and  effectual  alienation  of  the  stock  in  question  by  the 
Corporation  of  Leeds. 

The  information  and  bill  represents  that,  on  the  30th  of  May  1835,  the  corpora- 
tion was  possessed  of  the  sum  of  £6500  3  per  cent,  consols,  which  was  then  stand-[46]- 
ing  in  the  names  of  Edward  Markland,  and  the  Defendants  Christopher  Beckett  and 
John  Wilson,  as  trustees  for  the  corporation,  and  that  on  the  30th  of  May  1835  a 
meeting  of  some  of  the  members  of  the  corporation  was  held,  at  which  a  resolution, 
purporting  to  be  a  resolution  of  the  mayor,  aldermen  and  assistants,  was  passed  to  the 
following  effect,  namely,  that  the  £6500  stock  should  be  absolutely  transferred  and 
alienated  to  the  Defendants  John  Wilson,  William  Beckett  and  John  Blayds,  so  as  to 
vest  the  same  in  those  gentlemen.  But  the  information  and  bill  alleges  that  no  actual 
transfer  or  assignment  of  the  stock  was  made  in  pursuance  of  that  resolution,  and  that 
no  communication  respecting  the  subject  and  object  of  the  resolution  was  made  to 
Messrs.  Wilson,  Beckett  and  Blayds  until  after  it  was  passed,  but  those  gentlemen 
were  informed  of  it  shortly  afterwards,  and  there  was  some  understanding  between 
them  and  some  of  the  members  of  the  corporation  that  they  were  not  to  be  entitled 
to  the  stock  for  their  own  benefit,  but  were  to  hold  and  dispose  of  it  for  such 
purposes  as  the  corporation  or  the  court  of  the  mayor,  aldermen  and  assistants, 
should  thereafter  direct ;  and  no  resolution  was  passed  at  the  meeting  held  on  the 
30th  of  May  declaratory  of  such  purposes.  The  information  and  bill  then  states  that 
the  council  of  the  borough,  as  constituted  by  the  Municipal  Corporation  Reform  Act, 
have  discovered,  and  the  fact  is,  that  the  stock  was  assigned  or  transferred  to  Wilson, 
Beckett  and  Blayds  some  time  after  the  30th  of  May  1835,  but  without  considera- 
tion and  as  trustees  for  the  mayor,  aldermen  and  assistants,  or  of  the  corporation  of 
which  they  were  the  officers,  and  that  the  stock  was  directed  to  be  transferred 
to  Wilson,  Beckett  and  Blayds  coUusively  and  without  consideration,  and  in  order 
to  defeat  the  objects  of  the  Act,  and  that  no  trust  was  declared  of  the  stock 
[47]  until  after  the  5th  of  June  1835,  nor  indeed  until  after  the  Act  had  passed,  and 
that  such  parts  of  the  stock  as  had  been  since  disposed  of  had  been  applied  in  a 
manner  which  was  contrary  to  the  express  provisions  of  the  Act,  and  which,  even  if 
the  Act  had  not  passed,  would  have  been  improper  and  unjustifiable.  The  informa- 
tion and  bill  then  states  that  the  informant  and  Plaintiffs  had  discovered,  and  the  fact 
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is  that,  shortly  before  the  30th  of  May  1835,  a  scheme  or  plau  was  formed  by  some 
of  the  members  of  the  corporation  for  preventing  the  £6500  stock  from  passing  into 
the  hands  or  coming  under  the  control  of  the  new  or  reformed  corporation,  and  that 
it  was  arranged  that  the  matter  should  be  contrived  so  as  to  enable  the  mayor,  alder- 
men and  assistants  to  repossess  themselves  of  the  stock  in  case  the  Act  should  not 
pass,  or  they  or  their  political  friends  should  become  the  governing  body  of  the 
corporation  to  be  established  under  the  Act ;  and  that  the  transfer  of  the  stock  and 
the  declaration  of  trust  subsequently  made  were  made  in  pursuance  of  the  before- 
mentioned  scheme,  and  that  the  name  and  seal  of  the  corporation  and  the  names  of 
the  mayor,  aldermen  and  assistants  were  improperly  and  irregularlj'  used  by  the 
members  engaged  therein.  Then  it  states  that  a  deed  of  assignment  (but  which  was 
no  assignment  at  all)  of  the  stock  is  alleged  to  have  been  executed  on  the  30th  of 
May  1835,  and  a  deed  purporting  to  be  a  declaration  of  trust  of  the  stock,  on  the 
•24th  of  November  1835,  but  that  neither  of  those  deeds  was  executed  bv  the  mayor, 
aldermen  or  burgesses  of  the  borough.  It  then  charges  that  no  trusts  of  the  stock 
were  declared  by  the  corporation  or  the  mayor,  aldermen  or  assistants,  nor  were  any 
declared  by  Wilson,  Beckett  and  Blayds  till  after  the  Act  had  passed.  The  informa- 
tion and  bill  then  repeats  that  no  assignment  or  declaration  of  trust  of  the  stock  was 
ever  [48]  duly  executed  by  the  corporation  or  the  mayor,  aldermen  and  assistants,  nor 
were  any  trusts  declared  thereof  until  November  1835. 

Now  I  am  of  opinion  upon  these  allegations  that,  if  the  transfer  of  the  stock  took 
place  as  stated,  the  beneficial  property  in  it  was  not  altered,  but  it  still  remained  iu 
the  corporation  :  for  it  was  necessary  for  the  corporation  to  do  some  corporate  Act, 
in  order  to  divest  themselves  of  the  property  in  the  £6500  consols  (that  is  to  say),  it 
was  necessary  for  them  to  execute  some  instrument  under  their  common  seal  for  that 
purpose  ;  and,  as  they  did  not  do  so,  the  stock  remained  vested  in  Messrs.  Wilson, 
Beckett  and  Blayds,  as  trustees  for  the  corporation.  And,  in  my  opinion,  the  resolu- 
tion that  was  passed  in  May  1835,  taking  it  (as  I  am  bound  to  do  on  the  present 
occasion)  to  have  been  made  in  the  way  in  which  the  information  and  bill  represents, 
did  not  divest  the  corporation  of  their  beneficial  interest  in  the  stock  in  question. 
The  consequence  is  that  the  corporation  may  call  on  those  who  are  the  mere  legal 
depositaries  of  the  fund  for  a  transfer  of  it  to  new  trustees  or  for  any  other  purpose 
that  they  may  think  proper  to  direct. 

It  does  not  appear  to  me  that  the  Municipal  Corporation  Act  has  destroyed  the 
identity  of  the  old  corporations  ;  but  it  has  continued  the  existence  of  the  old  corpora- 
tions, varying,  however,  the  mode  in  which  certain  corporate  officers  are  to  be  chosen. 
This,  however,  is  to  be  observed,  that  although  the  mode  of  choosing  the  officers  is 
altered,  the  corporation,  in  law,  remaining  the  same,  yet  the  application  of  the  funds 
belonging  to  corporations  is  varied.  For  the  92d  section  of  the  Act,  after  directing 
the  property  of  corpo-[49]-rations  to  be  applied  to  certain  specified  purposes,  directs 
that  the  surplus  (if  any)  shall  be  applied,  under  the  direction  of  the  council,  for  the 
public  benefit  of  the  inhabitants  and  the  improvement  of  the  borough  :  so  that  there 
is  a  sort  of  public  trust  affixed  upon  that  which,  before  the  Act  was  passed,  was  mere 
corporate  property,  capable  of  alienation  according  to  the  uncontrolled  will  and 
pleasure  of  the  body  corporate.  The  novelty  which  has  been  introduced  bj'  the  Act 
is  twofold  ;  first,  the  funds  of  corporations  are  to  be  applied  to  public  purposes ;  and, 
secondly,  they  are  to  be  applied  under  the  direction  of  the  council. 

It  seems  to  me,  having  regard  to  the  allegations  in  this  information  and  bill,  that 
the  Corporation  of  Leeds  are  now  merely  calling  for  a  restoration  of  their  own 
property,  with  the  beneficial  interest  in  which  they  have  never  parted. 

But  it  was  said  that  they  are  not  at  liberty  so  to  do,  as  the  97th  section  of  the 
Act  has  provided  a  new  course  of  proceeding  to  be  taken  in  cases  where  corporate 
property  has  been  collusively  alienated.  But,  after  having  frequently  read  over  that 
section,  the  conclusion  that  I  have  come  to  is  that  that  section  cannot  be  considered 
to  have  ousted  this  Court  of  its  general  jurisdiction  to  enforce  a  mere  trust :  and  I 
should  have  come  to  that  conclusion  even  if  the  matter  had  not  been  so  decided,  as  I 
think  it  has  been.  It  is  true  that  the  Act  has,  to  a  certain  extent,  changed  the  form  of 
the  remedy  ;  for,  as  corporate  property  is  now  applicable  to  public  purposes,  it  may  be 
right  that,  in  all  future  instances,  the  Attorney-General  should  sue  in  conjunction 
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with  the  corporation.  But  for  that  circumstance,  the  corporation  might  have  filed  a 
3  against  those  indinduals  who  [50]  have  placed  themselves  in  the  situation  of 
tstees  and  thereby  have  compelled  them  to  give  an  account  of  their  trust  and  to 
rSake  r^st.tut  on  to  the  corporation  of  its  own  property.  In  my  opinion  it  never 
Tuld  havfb  e  the  intention  of  the  Legislature  by  this  97th  section,  to  oust  this 
Court  of  its  general  jurisdiction:  for  it  is  to  be  observed  that  the  remedy  is  o  an 
extremely  minute  and  special  nature;  and,  moreover  it  is  to  be  exercised  only  within 
a  limited  time  :  because  it  is  enacted  that  it  shall  be  lawful  for  the  council,  at  any 
time  within  six  calendar  months  next  after  the  first  election  of  councillors  under  the 
Act  shall  have  been  declared,  to  summon  a  jury,  in  order  that  the  matter  complained 
of  may  be  inquired  into  and  rectified.  Now  it  ob^^ously  might  happen  that  the 
town  council  might  not  know  the  fact  within  the  six  months  after  the  first  election 
of  councillors  under  the  Act :  and  it  would  be  singular  if  an  alienation  of  corporate 
property,  however  improper,  should  go  unredressed,  merely  because  the  town  council 
had  not  that  information  which  would  enable  them  to  take  proceedings  for  defeating 
it  within  the  very  limited  time  prescribed  by  the  Act.  I  cannot  think  that  such  was 
the  intention  of  the  Legislature.  And  the  latter  part  of  the  section  throws  light  upon 
the  question ;  for  the  power  that  is  given  to  His  Majesty  in  Council  to  order  that,  in 
certain  cases,  improper  alienations  of  corporate  property  shall  not  be  called  in  question 
is  not  a  general  power  to  His  Majesty  in  Council  to  order  that  those  alienations  shall 
not  be  called  in  question  at  all,  but  only  to  order  that  they  shall  not  be  called  in 
question  under  the  provisions  of  that  Act.  The  meaning  of  the  Legislature  was  that 
the  power  of  the  King  in  Council  should  be  limited  to  that  which  is  mentioned  in  the 
antecedent  part  of  the  section,  namely,  to  the  proceedings  which  should  be  taken 
under  the  pro-[51]-visions  of  the  Act;  and  the  restrictive  words  which  are  there 
found  were  meant  to  be  confined  to  that  new  mode  of  proceeding  provided  by  the 
section  itself,  and  which  was  to  take  place  in  a  given  form.  If,  before  the  passing 
of  the  Act  now  under  consideration,  this  Court  had  a  right  to  interfere  at  the  instance 
of  corporations  suing  as  cesiuis  que  trust  to  protect  their  property  in  the  hands  of  their 
trustees,  there  are,  in  my  opinion,  no  restrictive  words  in  the  Act  to  destroy  that 
antecedent  right ;  but  there  is  only  a  cumulative  right  given,  in  a  particular  form,  to 
set  aside  certain  alienations  of  corporate  property  that  might  be  discovered  by  the 
town  council  within  a  very  limited  time. 

If,  however,  there  were  any  doubt  upon  the  point,  it  seems  to  me  that  what  took 
place  in  the  case  of  The  Atlorneii-General  v.  Aspinall  would  be  conclusive.  For 
though  the  demurrer  to  the  information  was  allowed  by  the  Master  of  the  Rolls,  yet, 
when  it  was  brought  before  the  Lord  Chancellor  on  appeal,  his  Lordship  overruled 
the  demurrer.  Now,  how  could  he  have  done  so,  unless  the  general  jurisdiction  of 
this  Court  to  relieve  against  transactions  of  the  nature  there  complained  of  remained 
uuaftected  by  the  Municipal  Corporation  Act.  And  I  observe,  from  the  language 
used  by  his  Lordship  when,  as  Master  of  the  Rolls,  he  dissolved  the  injunction  which 
had  been  granted  on  the  original  information,  he  did  dissolve  it  for  the  express 
purpose  of  reserving  to  himself  the  determination  of  the  question  when  those  Acts 
should  have  been  completed,  which  were  necessary  to  be  done  before  the  question 
could  be  brought  on  for  solemn  argument  and  decision.  (See  The  Attorney-General  v. 
The  Mayor  of  Liverpool,  1  Myl.  &  Craig,  171.)  It  [52];is  clear  therefore  that  the  Lord 
Chancellor  considered  that  this  Court  would  have  had 'jurisdiction  to  interfere  in  such 
a  case  as  was  stated  on  the  original  information  :  and,  when  his  Lordship  overruled 
the  demurrer  that  was  filed  to  the  supplemental  information,  he  asserted  and  main- 
tained that  jurisdiction.  Consequently,  if  I  had  any  doubts  upon  the  question  now 
before  me,  they  would  be  overruled  by  what  was  done  by  the  Lord  Chancellor  in  the 
case  of  The  Attorney-General  v.  Aspinall;  and  I  take  the  liberty  of  saying  that  I 
entirely  concur  with  his  Lordship  in  the  opinion  which  he  expressed  in  deciding  that 
''^^ V-T     '®^°'"^'  8^"®''*^^y  speaking,  the  demurrers  must  be  overruled. 

\\  ith  respect  to  those  Defendants  who  are  supposed  to  have  acquired  a  right  to 
certain  portions  of  the  £6500  consols  under  the  deed  of  November  1835,  I  ani  quite 
clear  that  the  information  and  bill  can  be  maintained  as  against  them.  But  it  was 
said  that  there  was  something  peculiar  in  the  cases  of  Messrs.  Wright,  Bramley, 
unarlesworth  and  Christopher  Beckett.     Now,  with  respect  to  those  gentlemen,  it  is 
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to  be  observed  that  they  were  all  members  of  the  old  corporation  :  Mr.  Wright  was 
the  mayor,  Mr.  Beckett  and  Mr.  Bramley  were  aldermen,  and  Mr.  Charlesworth  was 
an  assistant :  and  the  information  and  bill  alleges  that,  shortly  before  the  30th  of 
May  1S35,  a  scheme  was  formed  by  some  of  the  then  members  of  the  corporation  for 
preventing  the  £6500  consols  from  passing  into  the  hands  or  coming  under  the 
control  of  the  members  of  the  corporation  to  be  formed  under  the  Act  of  Parliament 
which  was  then  in  contemplation,  and  that  the  acts  complained  of  were  done  in 
pursuance  of  that  scheme,  and  that  the  four  last-named  gentlemen,  together  with  Mr. 
Hall,  were  the  members  of  the  corporation  [53]  who  were  engaged  in  contriving  the 
scheme  and  carrying  it  into  effect ;  and  it  charges  that  they  are  personally  liable  for 
those  portions  of  the  stock  that  were  attempted  to  be  alienated.  Now  that  charge 
would  be  of  no  value,  unless,  as  is  the  case,  there  were  facts  stated  in  the  information 
in  support  of  it.  And  I  am  of  opinion  that,  if  members  of  a  corporation  do  contrive 
a  scheme  unlawfully  to  dispossess  the  corporation  of  its  funds,  they,  prima  facie,  are 
personally  answerable  :  and  this  Court  has,  in  former  cases,  made  persons  standing 
in  the  situation  of  these  four  Defendants,  personally  liable  for  their  wrongful  acts, 
although  they  have  derived  no  benefit  from  them.  Consequently  the  demurrers  put 
in  by  those  Defendants,  as  well  as  the  demurrer  filed  by  those  individuals  who  were 
intended  to  be  benefited  by  means  of  the  scheme,  must  be  overruled. 

[54]     Wii^ox  r.  B.\TES.     Nor.  16,  19,  1837  ;  Jan.  31,  1838. 

[Affirmed,  3  My.  &  Cr.  197  ;  40  E.  R.  900  (with  note).] 

Practice.     Contempt.     Lord  Bacon's  78th  Order. 

A  Plaintiff  may  issue  an  attachment  against  a  Defendant  for  want  of  answer,  although 
he  is  himself  in  contempt  for  non-payment  of  costs,  which  he  has  been  ordered  to 
pay  to  the  Defendant. 

The  Plaintiff,  whilst  he  was  in  custody  of  the  sheriff  under  an  attachment,  obtained 
against  him  by  the  Defendant,  for  non-payment  of  the  costs  of  a  motion,  issued  an 
attachment  against  the  Defendant  for  want  of  answer.  The  Defendant  now  moved 
that  the  attachment  against  him  might  be  discharged  for  irregularity,  and  that  the 
lx)nd  which  he  had  given  to  the  sheriff,  who  had  taken  him  on  the  attachment,  might 
be  cancelled. 

Mr.  Wakefield  and  Mr.  G.  L.  Russell,  in  support  of  the  motion,  said  that  the 
attachment  against  the  Defendant  was  irregular,  because  the  Plaintiff,  when  he 
obtained  the  order  for  it,  was  in  contempt,  and  a  party,  whilst  in  that  situation,  could 
not  make  any  application  to  the  Court.  Lord  Bacon's  Orders  (Beam.  Ord.  3-5),'  Gilb. 
For.  Rom.  102.  "It  is  to  be  observed,  as  a  general  rule,  that  the  contemner  who  is 
in  contempt  is  never  to  be  heard,  by  motion  or  otherwise,  till  he  hath  cleared  his 
contempt  and  paid  the  costs." 

Mr.  Knight  Bruce  and  Mr.  Bethell  appeared  for  the  Plaintiff. 

The  Vice-Ch.\xcellor  thought  that  the  motion  ought  not  to  be  granted ;  but 
allowed  it  to  stand  over  in  order  that  the  opinion  of  the  officers  of  the  Court  might 
be  taken  upon  it. 

Jan.  31,  1838.  The  motion  was  mentioned  again  on  this  day,  and  a  certificate  in 
favour  of  it,  signed  by  13  of  the  Clerks  in  [55]  Court,  was  produced.  All  the 
registrars  also,  except  Mr.  Colville,  concurred  with  the  Clerks  in  Court. 

Thk  Vice-ChaN'CELLOR  [Sir  L.  Shadwell],  however,  was  of  opinion  that  he  was 
not  bound  to  decide  according  to  the  certificate,  as  no  decided  case  was  referred 
to  in  support  of  it,  but  the  opinion  of  the  Clerks  in  Court  was  founded  on  a  theory  of 
their  own.  His  Honor  added  that  if  the  meaning  of  Lord  Bacon's  Order  was  that  a 
party,  when  in  contempt,  could  not  apply  to  the  Court  for  any  purpose  whatever, 
the  order,  to  that  extent  at  least,  could  not  be  considered  as  remaining  in  force,  as 
the  practice  of  the  Court  had  been  long  at  variance  with  it ;  and  he  did  not  think 
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order.(l) 

[56]    MocATTA  V.  LiNDO.     Dec.  1,  1837. 

[Cf.  mUing  V.  Force,  ISW,  2  Beav.  571  ;  48  E.  R.  1303.     Observed  upon,  In  re 
^  Wihnott's  Trusts,  1869,  L.  R.  t  Eq.  532.J 

Cmstmctim.    Settlemeni.     Portions. 

Bv  a  marriage  settlement,  stock  was  settled,  subject  to  life  interests  in  the  husband 

amS  m  trust  for  their  children,  share  and  share  alike  the  shares  to  be  paid  to 

them  at  21  or  marriage,  and  the  shares  of  children  dying  leaving  issue  before  their 

shires  had  become  payable,  were  to  be  in  trust  for  their  issue,  but  in  case  any  of 

the  children  should  die  before  their  shares  should  become  i^ayaMe,  without  leaving 

anv  issue  then  their  shares  were  to  be  in  trust  for  the  surviving  children.     There 

were  six 'children  of  the  marriage,  who  all  attained  21  :  two  of  them  died  in  the 

lifetime  of  their  surviving  parent.     Held,  that  the  word     payable     must  be  held 

to  mean   "vested,"  and, "consequently,   that  the  representatives  of  the  deceased 

children  were  entitled  to  shares  of  the  stock. 

Bv  the  settlement  on  the  marriage  of  Moses  and  Esther  Lindo,  Moses  Lindo 

covenanted  to  lay  out  £1000  in  the  purchase  of  stock  in  the  names  of  the  trustees,  in 

trust  for  himself  and  his  intended  wife  for  their  lives  successively,  and,  after  their 

several  deceases,  then  upon  trust   for  the   benefit  of  all  and  every  the  child  and 

children  of  the  marriage,  equally  to  be  divided  between  and  amongst  them,  if  more 

than  one,  share  and  share  alike,  but  if  there  should  be  but  one  such  child,  then  in  trust 

for  the  benefit  of  such  only  child,  and  to  be  paid  and  payable  to  him,  her  or  them 

respectively,  on  their  respectively  attaining  the  age  of  21  years  or  day  or  days  of 

marriai'e,  which  .should  first  happen,  and  to  the  children  or  issue  of  such  child  or 

children  of  the  marriage  as  should  happen  to  die  leaving  a  child  or  children  before 

their  respective  shares  thereof  should  become  payable  as  before  mentioned  :  and,  in 

case  any  such  child  or  children  should  happen  to  die  before  their  shares  should  become 

pai/abk,  without  leaving  any  issue,  then  all  and  every  such  share  or  shares  of  him,  her 

or  them  so  dying,  should  go  and  accrue  to  the  survivors  or  survivor  of  all  and  every 

of  such  child  and  children,  and  be  paid  and  payable  at  the  same  time,  and  subject  to 

the  same  chance  of  accruer  or  survivorship  as  their  original  shares  thereof :  and  it 

was  declared  that  the  dividends  and  interest  of  the  share  of  each^aud  every  such  child 

of  and  in  the  capital  stock,  should  be  ap-[57]-plicable  to  the  maintenance  and  education 

of  such  child  and  children  respectively,  and  the  overplus,  if  any,  should  be  laid  out 

and  added  to  the  capital  to  accumulate  for  such  child  or  children's  benefit  respectively, 

and  should  be  subject  in  all  respects  to  the  same  contingencies  as  the  capital  of  such 

child  and  children's  share  and  shares  was  and  were  thereinbefore  made  subject  and 

liable. 

In  the  subsequent  part  of  the  settlement  the  same  words  were  twice  repeated ; 
once  in  declaring  the  trusts  of  certain  reversionary  property  to  which  Mr.  Lindo  was 
entitled,  and  again  in  declaring  the  trusts  of  the  property  to  which  Mrs.  Lindo  was 
entitled. 


(1)  See  Rickelts  v.  Morninyton,  ante,  vol.  7,  p.  200. 

The  decision  reported  above  was  affirmed  by  the  Lord  Chancellor  (see  3  Myl.  & 
Craig,  197),  on  the  authority  of  two  cases,  mid  v.  Hobson  and  Eddowes  v.  Neville,  with 
which  Mr.  Colville  furnished  his  Lordship. 

Mr.  Colville  kindly  informed  the  reporter  that  the  bill  in  Wild  v.  Hobson  was 
dismissed  at  the  hearing  with  costs ;  but  the  order,  on  that  occasion,  commenced  with 
a  direction  that  the  Plaintiff  should  pay  to  the  Defendant  the  costs  of  his  motions 
which  had  been  refused  in  November  1818,  "as  directed  by  the  orders  then  made:" 
but  for  which  direction  the  order  dismissing  the  bill  would  have  put  an  end  to  the 
process  for  compelling  payment  of  the  costs  of  the  motions. 
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Mrs.  Lindo  survived  her  husband  and  died  in  1837,  leaving  four  children  of  the 
marriage,  all  of  whom  had  attained  21.  There  had  been  two  other  children,  both  of 
whom  attained  21  but  died  without  issue,  one  in  the  lifetime  of  Mr.  Lindo,  and  the 
other  after  his  death,  but  in  the  lifetime  of  Mrs.  Lindo. 

The  bill  was  filed  by  the  trustees  of  the  settlement  against  the  surviving  children 
and  the  representatives  of  the  deceased  children,  praying  that  the  rights  and  interests 
of  the  Defendants  in  the  trust  funds  might  be  ascertained  and  declared  by  the  Court, 
and  that  the  Plaintiffs  might  be  indemnified  and  protected  in  the  disposing  thereof 
accordingly. 

The  question  was  whether  the  representatives   of  the  deceased  children  were 

atitled  to  share  in  the  trust  funds,  or  whether  those  funds  were  wholly  disnsible 

iiuongst  the  surviving  children,  thatjs,  whether  the  word  "  payable,"  in  the  limitation 

ver  to  the  sur\'iving  [58]  children,  was  to  be  taken  in  its  proper  sense,  or  was  to  be 

held  to  mean  "vested." 

Mr.  Knight  Bruce  and  Mr.  Lowndes  appeared  for  the  Plaintifis. 
Mr.  Wigram,  Mr.  Auderdon  and  Mr.  Bacon,  for  the  surviving  children,  said  that 
to  construe  the  word  "  payable  "  as  "  vested  "  was  doing  a  violence  to  the  words  used 
in  the  instrument ;  and  that  the  circumstance  which  Lord  Eldon,  in  his  judgment  in 
Hope  V.  Lord  Cli/den  (6  Ves.  499,  507),  stated  to  be  the  inducement  for  the  Court's 
.  lopting  that  forced  construction,  namely,  that  otherwise  the  descendants  of  a  child 
who  had  attained  21,  but  happened  to  die  in  the  lifetime  of  its  parents,  would  be  left 
without  anj'  provision,  did  not  exist  in  the  present  case,  as  provision  was  made  by 
the  settlement  for  the  issue  of  children  dying  in  their  parents'  lifetime  and  leaving 
issue. 

Mr.  Richards,  Mr.  Heathfield  and  Mr.  Goldsmid,  for  the  representatives  of  the 
deceased    children,  contended   that   the   word   "  payable "  must  be  taken   to    mean 
•vested."     They  cited  Walker  v.  Main  (1  Jac.  &  Walk.  1)  and  Fry  v.  Lord  Sherborne 
I  ante,  vol.  3,  p.  243). 

The  Vice-Chancellor  [Sir  L.  Shadwelll  It  plainly  appears  to  me  that  each 
child  who  attained  21, 'though  it  died  in  the  lifetime  of  either  parent,  is  entitled  to 
'  ne-sixth  of  the  trust  funds.  (See  IFhatford  v.  Moore,  ante,  vol.  7,  p.  574,  and  3  Myl. 
lV  Craig,  274.) 

[59]     King  v.  Heming.     Dec.  4,  1837. 

Plea  and  Pleading. 

If  a  plea  purports  to  be  a  plea  to  the  relief  only,  the  Defendant  ought  to  give  the 
discovery,  otherwise  the  plea  is  bad. 

In  this  case  the  Defendant  put  in  a  plea  to  the  bill,  which  commenced  and  concluded 
as  follows  : — "  This  Defendant,  by  protestation,  &c.,  to  all  the  relief  songht  by  the  said 
bill,  doth  plead  in  bar,  and,  for  plea,  saith,  itc.  All  which  matters  and  things  this 
Defendant  doth  aver  to  be  true  and  is  ready  to  prove  as  this  honourable  Court  shall 
direct :  and  he  doth  plead  the  same  in  bar  to  all  the  relief  sought  by  the  said  bill,  and 
doth  humbly  demand  the  judgment  of  this  honourable  Court  whether  he  ought  to  be 
compelled  to  make  any  other  answer  thereto." 

It  was  objected,  for  the  Plaintiff,  that  as  the  plea  was  confined  to  the  relief  sought 
by  the  bill,  the  Defendant  ought  to  have  given  the  discovery,  and,  as  he  had  not  done 
so,  the  plea  must  be  overruled. 

The  Vice-Chan'CELLOR  [Sir  L.  Shadwell].  In  point  of  form  the  plea  is  wrong. 
I  do  not  see  why  the  Defendant  has  pleaded  to  the  relief  only.  I  admit  that,  if  a  plea 
is  put  in  which  shews  that  the  Plaintiff  is  not  entitled  to  the  relief,  it  protects  the 
Defendant  from  giving  the  discovery  ;  but  if  the  Defendant,  on  the  face  of  his  plea, 
pleads  to  the  relief  only,  he  professes  that  he  will  give  the  discovery. 

Sir  W.  Home  and  Mr.  Lovat,  in  support  of  the  plea. 

Mr.  Knight  Bruce,  Mr.  Wakefield  and  Mr.  James  Russell,  in  support  of  the  bill. 
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[60]    Neate  v.  The  Duke  of  Marlborough.    Dec.  5,  1837. 

riffirnipH   S  Mv  &  Cr  407-  2  Jur.  76.     See  cases  in  note,  40  E.  R.  983,  and  also 
Fle^gy.  Frentis  [1892],  2  Ch.  430  ;  Marshall  v.  South  Staffordshire  Tramways  Company 

[1895],  2  Ch.  50.]        '  ^    ,..         n 

>•        ■"  Judgment  Creditor.    Demurrer. 

A.  Court  of  Equity  will  not  assist  a  judgment  creditor  to  obtain  payment  of  his  debt, 
'   unless  he  has  sued  out  execution  ;  and,  if  he  does  not  state  that  he  has  done  so,  in 
his  bill,  the  Defendant  may  demur. 

The  Plaintiff  was  a  judgment  creditor  of  the  Duke  of  Marlborough  ;  and  the  object 
of  the  bill  was  to  obtain  payment  of  the  judgment  debt  out  of  an  annuity  of  £3000 
a  year  which  the  bill  represented  to  be  payable  to  the  duke  out  of  certain  freehold 
as  well  as  copyhold  and  leasehold  estates  and  canal  shares,  under  the  trusts  of  certain 
deeds  executed  in  August  1818.  The  judgment  was  signed  in  November  1818,  and 
had  been  ever  since  regularly  kept  on  foot.  The  bill  alleged  that  the  Plaintiti  would 
be  wholly  unable  to  recover  his  debt  unless  the  Court  would  assist  him  in  obtaining 
payment  of  it  out  of  the  duke's  equitable  interest  under  the  deeds  of  August  1818. 

The  duke  and  General  St.  John,  who  was  the  trustee  of  the  estates,  put  in 
demurrers  to  the  bill. 

Mr.  Knight  Bruce,  Mr.  Jacob,  Mr.  Wray  and  Mr.  G.  Richards  supported  the 
demurrers  on  three  grounds  :  first,  because  part  of  the  property  out  of  which  the 
annuity  was  payable,  namely,  the  copyhold  estates  and  canal  shares  were  not  liable  to 
be  taken  in  execution  ;  (1)  secondly,  because  the  duke's  right  to  the  annuity  was  of  a 
fluctuating  and  contingent  nature,  as  it  depended  upon  the  duchess's  consenting  to 
receive  £13,000  instead  of  £16,000  a  year  to  which  she  was  entitled  under  the  deeds  ; 
and,  thirdly  (which  was  the  only  ground  that  it  was  thought  necessary  to  notice  at 
any  [61]  length),  because  the  Plaintifl'  had  not  sued  out  an  elegit  on  his  judgment. 
They  said  that  a  Court  of  Equity  would  not  assist  a  judgment  creditor  to  obtain  pay- 
ment of  his  debt  out  of  the  freehold  estates  of  his  debtor,  unless  he  had  sued  out 
an  elegit  and  placed  the  writ  in  the  hands  of  the  sheriff;  for  a  Court  of  Equity  did 
not  give  a  judgment  creditor  more  extensive  rights  than  he  had  at  law,  and  would 
not  interfere  on  his  behalf,  unless  the  writ  had  been  issued  and  the  sheriff  was  pre- 
vented, by  some  legal  impediment,  from  putting  it  in  force.  "  Courts  of  Equity  will 
also  lend  their  aid  to  enforce  the  judgments  of  Courts  of  ordinary  jurisdiction  ;  and, 
therefore  a  bill  may  be  brought  to  obtain  the  execution  or  the  benefit  of  an  elegit 
or  &  fieri  facias,  when  defeated  by  a  prior  title  either  fraudulent  or  not  extending  to 
the  whole  interest  of  the  debtor  in  the  property  upon  which  the  judgment  is  pro- 
posed to  be  executed.  In  any  case,  to  procure  relief  in  equity,  the  creditor  must 
shew,  by  his  bill,  that  he  has  proceeded  at  law  to  the  extent  necessary  to  give 
him  a  complete  title.  Thus,  in  the  cases  alluded  to  of  an  elegit  and  fieri  facias,  he  must 
shew  that  he  has  sued  out  the  writs  the  execution  of  which  is  avoided,  or  the  Defen- 
dant may  demur ;  but  it  is  not  necessary  for  the  Plaintiff  to  procure  returns  to  those 
writs."  (Mitf.  Treat.  3d  edit.  101,  102.)  Shirley  v.  Watts  (3  Atk.  200),  Darvism  v. 
Foley  (2  Bro.  C.  C.  203),  Williams  v.  Graildork  {ante,  vol.  4,  p.  313),  Ciuldon  v.  Hubert 
{ante,  vol.  7,  p.  485). 

Mr.  Temple,  Mr.  Ellison  and  Mr.  Jervis,  in  support  of  the  bill,  said  that,  as  the 
property  which  the  Plaintiff  sought  to  make  available  to  the  satisfaction  of  his  debt 
could  not  be  reached  at  law,  the  suing  out  of  an  elegit  would  have  been  a  mere  useless 
formality :  and  they  cited  [62]  Fmih  v.  The  Duke  of  Norfolk  (4  Madd.  503),  Lord  Dillmi 
V.  Plaskett  (2  Bhgh,  N.  S.  239),  and  Lewis  v.  Lord  Zouche  {ante,  vol.  2,  p.  388). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  bill  does  not  state  that  the  deeds 
of  August  1818  contain  any  direct  trust  for  the  duke,  but  merely  that  his  receipt 
of  the  £3000  a  year  is  to  depend  upon  the  voluntary  act  of  the  duchess  in  relinquish- 

(1)  The  law  is  altered  in  these  and  other  respects  by  the  recent  Act  for  Abolishing 
Imprisonment  for  Debt,  1  &  2  Vict.  c.  110. 
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iiig  £3000,  part  of  her  annuity  of  £16,000,  to  the  duke;  and  therefore  the  bill  has 
not  so  stated  the  existence  of  the  fund  which  is  sought  to  be  made  available  to  the 
payment  of  the  Plaintiff's  debt,  as  that  I  can  give  relief.  If,  however,  the  case  had 
been  stated  otherwise,  and,  as  it  has  been  said  it  was  meant  to  be  stated,  I  should 
still  have  been  of  opinion  that  no  case  had  been  brought  forward  on  which  this  Court 
could  give  relief.  Lord  Lyndhurst,  in  delivering  his  opinion  in  the  case  of  Lord 
Dillon  V.  Plasketi,  did  not  mean  to  interfere  with  what  is  stated  by  Lord  Redesdale  to 
be  the  rule  in  cases  like  the  present,  namely,  that  in  any  case  to  procure  relief  in 
e(]uity  the  creditor  must  shew,  by  his  bill,  that  he  has  proceeded  at  law  to  the  extent 
necessary  to  give  him  a  complete  title,  that  is,  he  must  have  sued  out  a  proper  writ 
ha\-ing  regard  to  the  nature  of  the  property  out  of  which  he  seeks  satisfaction  of 
his  debt.  Lord  Redesdale  cites  cases  in  Vernon  and  Atkins  in  support  of  the  rule  so 
laid  down  by  him,  and  I  am  of  opinion  that  it  still  continues  to  be  the  law  of  this 
Court. 

It  is  plain  that  what  the  Court  looks  at,  when  it  interferes  to  assist  a  judgment 
creditor,  is  the  right  which  the  creditor  would  have  at  law,  but  for  certain  impedi- 
[63]-ments  which  this  Court  can  remove,  to  enforce  his  judgment  against  that 
•  roperty  as  to  which  those  impediments  exist;  and,  as  the  bill  does  not  state  that 
any  writ  has  been  taken  out  with  respect  to  the  freehold  estates  comprised  in  the 
deeds  of  August  1818,  I  am  of  opinion  that  the  demurrers  must  be  allowed  ;  but,  as 
the  Plaintiff  does  state  a  case  of  a  judgment  debt  and  that  he  does  not  accurately 
know  the  nature  of  the  trusts  of  those  deeds,  I  think  that  he  ought  to  be  allowed  to 
amend  his  bill.(l) 


[63]     JossELYX  V.  JossELYX.     Dec.  18,  1837. 
/Ft//.     Construction.     Infant.     Maintenance. 

Testator  gave  his  residuary  personal  estate  to  J.  J.,  an  infant,  and  directed  his 
executors  to  place  it  out  at  interest  to  accumulate,  and  to  pay  the  principal  to  the 
infant  on  his  attaining  24,  and  in  the  meantime  to  allow  £60  a  year  for  his  main- 
tenance ;  and  the  testator  gave  the  residue  over,  on  the  infant's  dying  under  21. 
The  Court  held  that  the  residue  was  actually  given  to  the  infant,  and  that  what 
followed  the  gift  was  merely  directory  as  to  the  management  of  it ;  and,  on  the 
infant's  attaining  twenty-one,  allowed  the  residue  and  accumulations  to  be  transferred 
to  him. 

Testator  gave  his  residuary  estate  to  an  infant,  and  directed  £60  a  year  to  be 
allowed  for  his  maintenance.  The  residue  was  of  large  amount ;  and  the  Court, 
from  time  to  time,  considerably  increased  the  maintenance. 

James  Josselyn,  the  testator  in  the  cause,  disposed  of  his  residuary  personal  estate 
ill  the  following  words  :  "  All  the  rest,  residue  and  remainder  of  my  goods,  chattels, 
ready  money,  securities  for  monies  in  the  public  stocks  or  funds,  debts  and  all  other 
personal  estate  whatsoever,  I  give  unto  John  Josselyn,  the  son  of  my  late  cousin 
John  Josselyn,  deceased  ;  and  I  order  and  [64]  direct  my  executors,  or  the  survivor 
"f  them,  &c.,  to  place  the  same  out  on  Government  or  good  real  security,  and  the 
interest  arising  therefrom,  as  the  same  shall  become  due,  to  place  out  on  the  like 
securities,  so  as  to  accumulate,  and  the  principal  to  be  paid  to  the  said  John  Josselyn 
■''  his  attainment  of  the  age  of  24  years,  and  to  pay  and  allow  thereout  the  sum  of  £60 
jier  annum  for  the  board  and  education  of  the  said  J.  Josselyn,  until  his  attainment 
of  the  age  of  24  years  :  and  I  further  empower,  order  and  direct  my  said  executors 
or  the  survivor  of  them,  &c.,  to  lay  out  any  part  of  the  monies,  as  they  in  their 
discretion  may  think  proper,  in  the  purchase  of  lands  and  real  estate  in  the  counties 
of  Essex  or  Suffolk,  for  the  benefit  of  the  said  John  Josselyn,  and  to  be  conveyed  to 
them  accordingly ;  but  in  case  the  said  John  Josselyn  .shall  happen  to  die  under  the 

(1)  Affirmed  by  the  Lord  Chancellor  except  as  to  the  leave  to  amend.  See  3  Myl. 
&  Craig,  407. 
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ace  of  •->!  years- and  without  leaving  issue  of  his  body  lawfully  begotten  then  living, 
and  which  shall  be  living  until  his,  her  or  their  age  or  ages  of  21  years  then  I  give 
all  the  residue  of  my  goods,  chattels,  monies  and  personal  estate  and  all  real  estate 
(if  any)  of  every  kind  and  description,  unto  my  said  brother  Mark  Josselyn,  if  he 
shall  be  then  liVing,  during  his  life,  and,  after  his  death,  to  all  his  children  lawfully 
to  be  begotten,  equally  to  be  divided  between  them  :  but  in  case  my  said  brother 
shall  happen  to  die  without  leaving  issue  of  his  body  lawfully  begotten  then  living, 
and  which  shall  be  living  until  his,  her  or  their  age  or  ages  of  21  vears,  then  I  give 
all  the  residue  of  my  goods,  chattels,  monies  and  personal  estate,  and  also  real  estate, 
if  any,  of  every  kind  and  description,  unto  my  cousin,  Charles  Josselyn,  his  executors 

and  administrators."  ,  ,  .       .„  j  i,    i.- 

The  testator  died  on  the  1st  of  June  1824,  and  his  will  was  proved  by  his  executors 
Mark  Josselyn  and  [65]  Charles  Josselyn.  Mark  Josselyn  died  on  the  13th  of  July 
1825  without  having  had  any  issue. 

John  Josselyn  (who  was  the  Plaintiff  in  the  cause)  was  eight  years  old  at  the 
testator's  death.  The  property  to  which  he  became  entitled  under  the  will  was  of 
large  amount ;  and,  although  the  testator  had  directed  that  only  £60  a  year  should 
be  ^allowed  for  his  board  and  education  during  his  minority,  yet,  by  an  order  in  the 
cause  made  in  November  1826,  £182  was  allowed  for  his  maintenance  and  education 
from  the  testator's  death  down  to  June  1826,  and  150  guineas  per  annum  were 
allowed  for  his  future  maintenance  and  education  ;  and,  by  two  subsequent  orders, 
one  made  in  February  1830  and  the  other  in  July  1832,  £300  per  annum  and  £400 
per  annum  were  allowed  for  the  like  purposes. 

The  Plaintiff  attained  21  in  August  1837,  and,  thereupon,  presented  a  petition 
stating  that  he  was  advised  that,  on  attaining  that  age  he  became  entitled,  -under  the  ivill, 
to  a  vested  interest  in  the  testator's  residuary  estate  and  the  accumulations  thereof,  and 
praying  that  the  funds  of  which  the  residue  and  accumulations  consisted  might  be 
transferred  to  him. 

Mr.  Spence  and  Mr.  AVood  appeared  in  support  of  the  motion. 

Mr.  Knight  Bruce  and  Mr.  Jacob,  for  the  Defendant  Charles  Josselyn,  and 

Sir  AV.  Home,  for  the  Defendant  Eoyce,  the  executor  of  Mark  Josselyn,  and  the 
only  other  party  to  the  suit. 

[66]  The  Vice-Chanxellor  [Sir  L.  Shadwell].  The  residue  is  actually  given 
to  the  Plaintiff ;  and  the  words  which  follow  the  gift  are  merely  directory  as  to  the 
future  management  of  what  is  before  given.  I  shall,  therefore,  make  an  order 
according  to  the  prayer  of  the  petition. 

[66]    FEE^yI^•  v.  Lewis.     Dec.  21,  23,  1837. 

[Reversed,  4  My.  &  Cr.  249  ;  41  E.  E.  98  (with  note)  ;  6  Ad.  &  E.  73  (n.).] 

Poor  Law  Jmendment  Act.     Jurisdiction.     Injunction. 

Although  the  Poor  Law  Amendment  Act  enacts  that  no  order  of  the  Poor  Law- 
Commissioners  shall  be  removed  by  certiorari  into  any  Court  of  Record  except  the 
King's  Bench,  and  that  every  order  which  shall  be  removed  into  that  Court  shall, 
nevertheless,  until  declared  illegal,  continue  in  force  and  be  obeyed  in  the  same 
manner  as  if  it  had  not  been  so  removed  ;  yet  the  Court  of  Chancery  has  juris- 
diction to  restrain  the  Commissioners  and  the  guardians  of  a  union  from  acting 
upon  an  order  pending  proceedings  under  a  certiorari  obtained  by  the  Plaintiff  to 
try  the  validity  of  it. 

The  Plaintiffs  were  the  Governors  and  Directors  of  the  United  Parishes  of  St. 

A  .  T.'i.  ^  u°^^'  ^^°''^  ^^^  ^^'^'  ^"'^  ^^-  *^^eorge  the  Martyr,  elected  under  a  local 
Act  ot  the  6th  Geo.  4,  c.  175.     The  Defendants  were  the  Poor  Law  Commissioners 

f™„  %S;^^!^'^ll°^  ^^e  Holborn  Union  under  the  Poor  Law  Amendment  Act 
(4  &  0  U  ill.  4,  c.  76). 

The  bill  alleged  that,  ever  since  the  passing  of  the  local  Act,  the  affairs  of  the  two 
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united  parishes,  so  far  as  related  to  the  poor,  had  been  under  the  management  of  the 

Board  of  Governors  and  Directors  elected  under  that  Act:  that,  in  March  1836,  the 

Poor  Law  Commissioners  issued  an  order  directing  that  those  parishes  and  certain 

-.her  places  should  be  formed  into  a  union,  to  be  called  "The  Holborn  Union,"  and 

:;at  a  Board  of  Guardians  for  the  Union  should  be  chosen  according  to  the  provisions 

:  the  Poor  Law  Amendment  Act ;  and,  by  a  subsequent  order,  they  directed  the 

;   .or  rates  [67]  of  the  Union  to  be  placed  under  the  control  of  the  guardians  ;  and, 

■.ider  that  order,  the  Plaintiffs  had  paid  over  considerable  sums  to  the  guardians, 

id  had  put  them  in  possession  of  the  workhouse  of  the  two  parishes,  which  was 

-jsted  in  the  Plaintiffs  by  the  local  Act.     The  bill  further  alleged  that  the  Plaintiffs 

..id  lately  discovered  that,  by  reason  of  the  provisions  of  the  local  Act,  the  Poor  Law 

L'oramissioners  had  no  jurisdiction  over  the  two  parishes,  and  that  the  Plaintiffs  were 

entitled  to  continue  in  the  possession  of  the  funds  and  property  of  those  parishes, 

and  in  the  collection  and  disposition  thereof ;  and  that  they  had  obtained  a  certiorari 

for  removing  the  first  order  of  the  Commissioners  into  the  Court  of  Queen's  Bench, 

in  order  that  the  same  might  be  quashed,  and  that  the  proceedings  under  the  certiorari 

were  still  pending  ;  that,  whatever  might  be  the  decision  of  the  Court  of  Queen's 

Bench  as  to  the  legality  of  the  order  of  the  Commissioners,  the  intended  enlargement 

•.I  the  workhouse  was  wholly  unnecessary,  and  would  be  very  burthensome  to  the 

parishioners.     The  bill  prayed  that  it  might  be  declared  that  the  workhouse  and  the 

t  mds  raised  for  the  relief  of  the  poor  in  the  two  united  parishes  were  still  vested  in 

18  Plaintiffs  under  the  local  Act,  and  that  neither  the  Poor  Law  Commissioners  nor 

the  Guardians  of  the  Holborn  L'nion  had  any  power  to  alter  the  workhouse,  or  to 

dispose  of  the  funds  of  the  two  parishes,  and  that  they  might  be  restrained  from  so 

doing. 

The  Defendants  demurred  generallv  to  the  bill. 

The  SouciTOR-GENER.iL  [Sir  K.  >L  Kolfe],  Mr.  Wigram,  Mr.  W.  T.  S.  Daniel, 
Mr.  Tomlinson  and  Mr.  Collins  appeared  in  support  of  the  demurrer,  and  contended 
that,  although  the  two  parishes  were  united  for  certain  purposes  by  the  [68]  local 
Act,  yet  they  did  not  constitute  such  a  union  as  was  contemplated  and  intended  by 
the  new  Poor  Law  Act  :  and  also  that,  under  the  105th  section  (I)  of  that  Act,  the 
legality  of  orders  made  by  the  Commissioners  could  not  be  called  in  question  in  any 
Court  except  the  Court  of  Queen's  Bench,  and,  consequently,  that  the  Court  of 
Chancer}'  had  no  jurisdiction  in  the  present  case. 

Mr.  Knight  Bruce,  Mr.  Jacob  and  Mr.  Stuart,  in  support  of  the  bill,  said  that  the 
new  Poor  Law  Act  did  not  apply  to  parishes  which  were  united  by  local  Acts  of 
Parliament,  and,  consequently,  that  the  powers  vested  in  the  Plaintiffs  by  their  local 
Act  were  not  abridged  or  in  any  manner  affected  by  the  new  Act.  The  King  v.  The 
Poor  Law  Commissioners  in  the  matter  of  the  Parish  of  St.  Pancras  (6  Adol.  &  Ell.  1). 
They  contended  also  that,  although  the  Poor  Law  Commissioners  were  public 
functionaries,  the  Court  of  Chancery  had  jurisdiction  to  call  in  question  and  control 
their  acts.  liankin  v.  Huskisson  (anJe,  vol.  4,  p.  13),  Ellis  v.  Earl  Grey  (ante,  vol.  6, 
p.  214),  Attorneij-General  v.  Forbes  (2  Myl.  &  Craig,  123). 

[69]  The  Vice-Ch.a^xcellor  [Sir  L.  Shadwell].  The  bill  in  the  present  case 
clearly  shews  that  the  legality  of  the  orders  of  the  Poor  Law  Commissioners  is,  in 
fact,  disputed,  and  the  arguments  u.sed  at  the  Bar  in  support  of  the  demurrers  shew 
that  it  is  at  least  disputable  ;  and  I  think  that  I  should  be  departing  from  that 
safe  mode  of  proceeding  uniformly  adopted  by  Judges  sitting  in  Courts  of  Equity  if 
I  were  to  take  upon  myself,  in  a  case  like  the  present,  to  decide  what  the  law  is, 
particularly  as  the  question  as  to  the  legality  of  the  orders  is  now  in  a  train  for 

(1)  That  section  enacts,  "that  no  rule,  order  or  regulation  of  the  Commissioners 
or  Assistant  Commissioners,  or  any  of  them,  shall  be  removed  or  removable,  by  writ 
of  certiorari,  into  any  Court  of  Record,  except  His  Majesty's  Court  of  King's  Bench 
at  Westminster,  and  that  every  rule,  order  or  regulation  which  shall  be  removed  by 
writ  of  certiorari  into  the  said  Court  of  King's  Bench  shall,  nevertheless,  unless  and 
until  the  same  shall  be  declared  illegal  by  that  Court,  continue  in  full  force  and 
virtue,  and  be  obeyed,  performed  and  enforced,  in  such  and  the  same  manner,  and  by 
such  and  the  same  wavs  and  means  as  if  the  same  had  not  been  so  removed." 
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decision  according  to  the  method  pointed  out  by  the  Act  of  Parliament  name  y  the 
writ  of  criiorari  There  being  then,  in  fact,  a  dispute  pending  as  to  the  legality  of 
the  orders  of  the  Commissioners,  it  is  alleged  by  the  Plaintiffs  that  certain  things  are 
proposed  to  be  done  by  the  Board  of  Guardians  appointed  under  the  new  Act  which 
tend  to  put  in  jeopardy,  not  only  the  funds  belonging  to  the  two  united  parishes  of 
St  Andrew  and  St.  George,  but  also  the  building  which  now  exists  in  the  shape  of  a 
workhouse  the  property  in  which,  the  Plaintiffs  contend,  is  still  vested  in  them  under 
the  provisions  of  the  local  Act.  There  can  be  no  doubt  that  this  Court  has  a  plain 
ric-ht  to  exercise  a  jurisdiction  for  the  preservation  of  property  whilst  a  band  fide 
dispute  is  going  on  between  two  parties  as  to  the  right  to  that  property,  whether 
between  individuals  or  bodies  corporate  and  individuals,  or  m  any  other  form. 
Now,  supposing  it  should  turn  out,  by  the  decision  of  the  Court  of  Queen's  Bench 
upon'  the  writ  of  certiarari,  that  all  the  orders  of  the  Poor  Law  Commissioners  are 
wrong,  and  that  the  guardians  are  not  justified  in  making  the  proposed  alteration 
and  e'nlargement  of  the  workhouse,  what  reparation  can  the  Plaintiffs  obtain  1.  The 
Act  compTained  of  will  have  [70]  been  done  :  the  enlargement  will  have  taken  place. 
The  alteration  may  be  perfectly  judicious  if  the  union  directed  by  the  Commissioners 
is  to  stand ;  but  it  will  be  most  injudicious  and  detrimental  to  the  interest  of  the 
parishioners  if  the  two  parishes  are  to  continue  as  they  existed  under  the  Act  of  the 
6th  Geo.  4.  If  the  orders  of  the  Commissioners  are  held  to  be  right  by  the  Court 
of  Queen's  Bench,  then,  I  apprehend,  the  only  consequence  will  be  that  the  measures 
which  are  complained  of  will  be  carried  into  effect. 

With  reference  to  the  observations  made  on  the  10.5th  section  of  the  Poor  Law 
Amendment  Act,  it  appears  to  me  that  there  is  nothing  to  be  found  in  that  section 
which  prevents  any  other  Court  than  the  Court  of  Queen's  Bench  from  incidentally 
judging  of  the  legality  of  the  orders  of  the  Poor  Law  Commissioners  ;  because  a 
case  may  arise  in  which  the  Commissioners  may  direct  some  act  to  be  done  which 
^vill  have  the  effect  of  trenching  on  the  rights  of  some  single  individual.  Can  it  be 
said  that,  in  such  a  case,  the  individual  would  be  deprived  of  his  action  of  trespass, 
or  of  any  other  remedy  which  the  law  in  general  affords  1  The  words  of  the  section 
are,  "that  no  rule,  order  or  regulation  of  the  said  Commissioners,  or  Assistant 
Commissioners,  or  any  of  them,  shall  be  removed  or  removable,  by  writ  of  certiorari, 
into  any  Court  of  Record,  except  His  Majesty's  Court  of  King's  Bench  at  West- 
minster ;  and  that  every  rule,  order  or  regulation  which  shall  be  removed  by  writ  of 
certiorari  into  the  said  Court  of  King's  Bench  shall,  nevertheless,  unless  and  until  the 
same  shall  be  declared  illegal  by  that  Court,  continue  in  full  force  and  virtue,  and  be 
obeyed,  performed  and  enforced  in  such  and  the  same  manner,  and  by  such  and  the 
same  ways  and  means  as  if  the  same  had  not  been  so  removed,"  or,  in  other  words, 
[71]  that  the  removal  of  the  order  shall  not  of  itself  be  taken  to  be  conclusive  of  its 
illegality  during  the  time  that  the  question  of  its  legality  is  pending.  So  that  that 
section  only  leaves  the  matter  in  the  same  state  as  if  there  had  been  no  certiorari  at 
all ;  and  I  apprehend  that,  notwithstanding  that  clause,  the  rights  of  individuals  are, 
by  the  frame  of  the  statute,  left  untouched. 

Inasmuch  as  the  acts  sought  to  be  restrained  by  the  injunction  are  acts  which  can 
only  be  done  by  the  Board  of  Guardians  in  consequence  of  an  order  of  the  Poor  Law 
Commissioners,  I  cannot  see  how  the  Court  can  sever  the  one  body  from  the  other : 
and  I  apprehend  that,  in  a  case  like  the  present,  where  there  is  a  grave  question 
depending  as  to  the  right  to  do  the  act  complained  of,  this  Court  will  not,  in  the 
meantime,  suffer  one  of  the  litigating  parties  to  assume  that  the  law  is  on  his  side, 
and  to  proceed  to  complete  that  act,  the  legality  of  which  is  to  be  tried  in  the 
pending  litigation.     The  demurrers  must,  therefore,  be  overruled.(l) 

Upon  the  demurrers  being  overruled,  Mr.  Knight  Bruce  moved  for  and  obtained 
an  injunction  according  to  the  prayer  of  the  bill. 

rJ\^  1^^  ™^*^  '^d''  T'^^'^c  ^^"^  ^^'"^  granted  for  the  certiorari,  was  discharged  by  the 
flTl?^  Queens  Bench  ^eejhe  Queen  v.  The  Poor  Law  Commissioners  in  the  mutter  of 
tlie  Holborn  Lnim,  6  Adol.  &  Ell.  .56. 


9SIM.72.  VIGEES    V.    LORD    AUDLEY  285 

[72]     Vk.eks  r.  Lord  Audley.     Bee.  5,  6,  1837. 

PUading.     Suppkmenial  Bill. 

Two  members  of  a  company  filed  a  bill  against  the  directors,  and  afterwards  obtained 
an  injunction  against  them.  A  new  director  was  afterwards  elected  ;  and  on  his 
doing  an  act  in  conjunction  with  one  of  the  original  directors,  which  was  prohi- 
bited by  the  injunction,  the  Plaintiffs  filed  a  supplement-al  bill  against  him, 
stating  that  fact,  but  omitting  the  allegations  in  the  original  bill.  Held,  that  the 
Plaintiffs  had  stated  sufficient  to  maintain  their  supplemental  bill. 

The  question  in  this  case  arose  upon  the  argument  of  a  demurrer  to  a  supple- 
mental bill.  That  bill  was  filed  on  the  22d  of  July  1S37  by  W.  Vigers  and  John 
Timins,  on  behalf  of  themselves  and  all  other  the  shareholders  in  the  West  Cork 
Mining  Company,  except  the  Defendants  thereto.  It  stated  that  in  October  1836 
the  Plaintiffs  filed  their  original  bill  against  Lord  Audley,  Pike,  Prickett,  Ellis, 
Warneford,  Davis  and  Solari,  as  directors  of  the  company  ;  that  the  original  bill 
stated,  amongst  other  things,  the  formation  of  the  company,  an  Act  of  Parliament 
enabling  any  director  to  sue  and  be  sued  on  behalf  of  the  company,  and  a  contract 
alleged  to  have  been  entered  into  by  Pike  with  Lord  Audley  for  a  lease  of  certain 
mines;  and  that  the  shareholders  of  the  company  were  very  numerous,  and,  therefore, 
they  could  not  be  made  parties  to  the  suit  so  as  to  enable  the  Plaintiffs  to  prosecute 
it  with  effect.  The  supplemental  bill  then  set  out  the  prayer  of  the  original  bill,  the 
object  of  which  was  to  compel  the  directors  to  refund  certain  sums  of  money  which 
they  were  alleged  to  have  fraudulently  paid  to  Lord  Audley  out  of  the  funds  of  the 
company,  and  to  restrain  them  from  further  disposing  of  or  intermeddling  with  those 
funds.  It  next  stated  that,  on  the  "Jd  of  November  1839,  the  Lord  Chancellor 
granted  an  injunction  restraining  the  directors  from  signing  or  issuing  any  bills  of 
exchange,  promissory  notes  or  other  securities,  binding  or  pledging  the  company  to 
the  p)ayment  of  any  sums  of  money  to  Lord  Audley ;  that,  on  the  23d  of  December 
1836,  the  Plaintiff's  filed  a  supplemental  bill  against  the  Defendants  to  the  original 
bill,  "  which,  [73]  after  stating  to  the  purport  and  effect  therein  stated,  prayed  that 
all  the  therein-mentioned  discoveries,  statements,  facts  and  circumstances  might  be 
taken,  treated  and  considered  as  supplemental  to  and  in  aid  of  the  said  oiiginal  bill 
and  of  the  relief  sought  thereby,  and  that  the  Defendants  might  be  restrained  as 
therein  mentioned  and  as  prayed  by  the  original  bill,  and  otherwise  as  therein 
mentioned." 

The  first-mentioned  supplemental  bill  then  stated  that,  on  the  27th  of  December 
1836,  an  order  was  made  by  the  Vice-Chancellor  restraining  Pike,  Prickett  and 
Warnefonl  from  interfering  with,  possessing,  receiving  or  disposing  of  the  funds  of  the 
company,  and  that  that  order  was  afterwards  affirmed  by  the  Lord  Chancellor ;  that 
Pike,  with  the  aid  and  concurrence  of  Solari,  or  Pike  and  Solari  conjointly,  deter- 
mined to  nominate  or  obtain  the  nomination  of  a  temporary  director  of  the  company  ; 
and,  accordingly,  Knapp  was  appointed  or  nominated  by  Pike,  Solari  and  other 
directors  acting  with  them  :  that,  in  April  1837,  Knapp  and  Solari  fraudulently  con- 
curred with  Pike  in  appointing  Elkington  (who  was  in  insolvent  circumstances)  a 
temporary  director  ;  that  the  company  being  pressed  to  make  some  payments,  Solari, 
Knapp  and  Elkington,  acting  in  collusion  together  and  with  Pike,  determined  on 
borrowing  money  on  behalf  of  the  company  from  Solari ;  and,  under  the  pretence  of 
some  resolutions  of  Solari,  and  of  Knapp  and  Elkington  as  such  temporary  directors, 
Solari  made  some  advances  of  money  for  the  company,  amounting,  as  he  alleged,  to 
£1139  ;  that,  in  order  to  ruin  the  company  or  otherwise  effect  some  sinister  object  of 
the  said  parties,  a  writ  was,  on  the  14th  of  June  1837,  sued  out  in  the  name  of  Solari 
against  Prickett,  as  a  director  of  the  company,  as  the  nominal  Defendant  in  an  action 
of  debt  at  the  [74]  suit  of  Solari,  for  his  alleged  advances;  and,  on  the  18th  of  the 
same  month,  an  appearance  to  the  writ  was  entered  for  Prickett  by  Solari's  attornej% 
and,  on  the  21st,  a  judgment  by  default  was  signed  for  Solari,  and,  in  July  following, 
execution  was  issued  thereon,  and  the  goods  and  chattels  of  the  company  were  seized 
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J    •  f  o.i  W  «alp  on  the  25th  of  that  month  ;  that  an  action  had  been 
and  were  advertised  for^ale  « '  t^e  -  ^^  ^^^  ^^^^  ^^  ^.^  ^^^^^ 

commeneed  by  Elkjngto  ja'"  t^^^^^^^^^^  ^j^^^  ,^^^1^  those  actions 

the  company,  '"jh'^t  ^m^Oa;  faaSoWer^  ;  that  Solari  and  Knapp,  being  themselves 
:^':^::!;::^t:S>^^^^  n^^^  PO--  -  nominate  Elk.ngton  as  a 
^^^CfiSi^^lS^iS— f  ^If?^  S'all  the,  af^e^id  several  matte. 

eTicl'c^f^h  a  tattrm  ^Seir  former  bills  alleged,  and  might  have  such  and 

he  like  relief  against  the  Defendants,  Knapp  and  Elk.ngton,  as  was  prayed  by  the, r 

orn   r  b  land^s  they  were  entitled  to  against  the  several  other  Defendants  therem 

named,  and  that  Solari  and  Knapp  might  be  restrained  from  proceeding  with  their 

actions. 

Knapp  put  in  a  general  demurrer.  ,   ,      ,  -j  .i    ^  iz 

Mr  Wi-ram  and  Mr.  Toller,  in  support  of  the  demurrer,  said  that  Knapp  was  not 
reauired  to^'answer  the  bills  in  the  former  suits,  nor  was  it  shewn  that  he  was  in  any 
manner  bound  by  the  orders  made  therein  ;  that,  as  the  same  rehef  was  prayed 
against  him  as  was  [75]  prayed  by  the  former  bills,  and  as  the  Plamtifis  were  entitled 
to  a-ainst  the  other  Defendants  therein  named,  it  was  not  sufficient  to  refer  to  those 
bills'^in  the  usual  form  as  being  on  the  files  of  the  Court;  but  the  case  niade  by 
those  bills  ought  to  have  been  stated  over  again ;  for,  as  the  record  now  stood,  it  did 
not  appear  that  the  Plaintiffs  had  any  equity  to  the  relief  prayed.     Phelps  v.  S2rroule 

Mr  "Knight  Bruce,  Mr.  Wakefield  and  Mr.  Ptogers,  for  the  Plaintiffs,  said  that  the 
former  bills  were  referred  to  as  remaining  filed  as  of  record  in  the  Court,  and,  there- 
fore all  their  contents  were  embodied  by  reference  in  the  bill  demurred  to ;  that, 
as  equitable  relief  was  sought  against  the  directors,  all  of  them  must  be  parties  to  the 
discussion  of  the  question  ;  and,  if  a  new  director  chose  to  intervene  in  matters  which 
were  in  litigation,  he  must  be  made  a  party  even  if  he  were  an  innocent  director,  as 
the  equity  could  not  be  administered  without  him:  that,  moreover,  Knapp  was 
charged  with  having,  in  collusion  with  Pike,  borrowed  money  on  behalf  of  the 
company,  in  disregard  of  the  injunction  that  had  issued  against  the  other  directors ; 
and  that 'that  and  the  other  charges  against  him  shewed  that  he  was  properly  made  a 
party  to  the  bill. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  All  that  I  intended  to  do  in  Fhdjis 
v.  Sproule  was  to  act  upon  the  proposition  laid  down  by  Lord  Redesdale,  namely,  that 
a  person  who  files  a  bill  of  revivor  must  shew  a  title  to  revive,  that  is,  he  must  state 
so  much  of  the  original  bill  as  is  necessary  to  shew  that  he  has  a  right  to  revive. 
(See  Treat,  on  Plead.  3d  edit.  p.  59,  and  -ith  edit.  p.  76). 

[76]  In  this  case  the  supplemental  bill  which  has  been  demurred  to  states  that 
the  original  bill  was  filed  against  Lord  Audley  and  certain  other  persons  who  were 
directors  of  the  West  Cork  Mining  Company,  and  that  an  injunction  was  asked  for 
and  granted  to  restrain  the  directors  from  issuing  bills  of  exchange  or  other  securities 
binding  the  company  to  the  payment  of  any  sums  of  money  to  Lord  Audley.  Then 
a  supplemental  bill  was  filed  against  the  same  defendants,  and  an  injunction  was 
granted  which  restrained  Pike  and  two  of  the  other  directors  from  interfering  with 
the  funds  of  the  company ;  and  that  injunction  was  upheld  by  the  Lord  Chancellor. 
Then  it  appears  that  Knapp  was  subsequently  appointed  a  temporary  director  under 
circumstances  that  were  collusive  and  fraudulent ;  and  then  it  is  stated  that  Solari, 
Knapp  and  Elkington,  acting  in  collusion  together  and  with  Pike,  determined  on 
borrowing  money  from  Solari  on  behalf  of  the  company,  and  that  Solari,  under  the 
pretence  of  some  resolutions  made  by  him  in  conjunction  with  Knapp  and  Elkington 
as  temporary  directors,  made  some  advances  of  money  for  the  company.  Now,  is 
not  that,  in  substance,  a  violation  of  the  injunction  which  was  upheld  by  the  Lord 
Chancellor?  For  the  moment  the  money  was  borrowed  for  the  company  it  became 
the  funds  of  the  company,  and,  consequently,  the  act  so  stated  to  have  been  done  by 
Knapp  in  collusion  with  Pike,  after  he  had  been  elected  a  temporary  director  of  the 
company,  was,  in  effect,  an  interference  with  the  funds  of  the  company  ;  and  it  would 
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he  strange  to  say  that,  if  it  was  thought  right  to  restrain  Pike  from  interfering  with 
the  funds,  a  temporary  director  subsequently  elected  is  at  liberty  to  concur  with  him 
in  doing  an  act  which  the  Lord  Chancellor  had  prohibited.  As  it  then  appears  that 
the  Judges  of  the  Court  have  granted  injunctions,  no  further  statement  [77]  was 
necessary  for  the  purpose  of  shewing  that  the  Plaintiffs  had  an  equity. 

It  is  not  necessary  for  a  Plaintitf  when  hejfiles  a  supplemental  bill  to  state  in  it  all 

he  circumstances  of  the  case  at  length.  All  that  is  requisite  is  that  he  should  state 
■  1  much  of  the  case  as  shews  that  there  was  an  equity  :  and,  as  the  Plaintiffs  in  this 

ase  have  stated  that  the  Judges  of  the  Court  have  granted  injunctions  in  the  prior 
-tages  of  the  cause,  they  have  stated  sufficient  to  shew  that  there  was  an  equity ;  and 
the  consequence  is  that  the  demurrer  must  be  overruled. 


[77]    GiBBiNS  V.  Maixwaring.     Dec.  13,  1837. 

Receiver.     Practice. 

Receiver  granted  against  a  Defendant  who  was  out  of  the  jurisdiction. 

In  this  case  Mr.  Knight  Bruce,  for  the  Plaintitf,  moved  for  a  receiver  against  the 
Defendant  who  was  out  of  the  jurisdiction. 

The  Vice-Chancellor  [Sir  L.  Shad  well]  made  the  order.  (See  Tanjield  v.  Irvine, 
■2  Russ.  149.) 

[78]    The  Attorney-General  v.  The  London  and  Southampton  Railway 

Company.    Dec.  14,  1837. 

[S.  C.  1  Railw.  Cas.  302 ;  7  L.  J.  Ch.  15.] 

Construdion  of  Railway  Act,  as  to  Crossing  Roads. 

i!y  the  Southampton  Railway  Act,  it  was  enacted  that  it  should  be  lawful  for  the 
company,  according  to  the  provisions  and  subject  to  the  restrictions  of  the  Act,  to 
construct  in,  upon,  across,  under,  or  over,  any  lands,  streets,  roads,  rivers,  &c.,  such 
bridges,  arches,  piers,  &c.,  as  they  should  think  proper ;  that  where  any  bridge 
should  be  erected  for  carrying  the  railway  over  or  across  any  road,  the  span  of  the 
arch  should  be  formed  so  as  to  leave  a  clear  and  open  space  under  every  arch  of 
not  less  than  15  feet :  that  in  all  cases  in  which  any  road  should  be  found  necessary 
to  be  cut  through,  diverted,  taken  or  so  much  injured  as  to  be  impassable  for 
passengers  or  carriages,  the  company  should,  before  any  road  should  be  so  cut 
through,  &c.,  cause  a  sufficient  carriage  or  horse  road  as  the  case  might  require,  to 
be  made  instead  thereof,  as  convenient  for  passengers  and  carriages  as  the  road 
to  be  cut  through,  iVc,  or  as  near  thereto  as  might  be,  and  should  cause  the  same  to 
be  put  into  good  order  where  the  former  road  could  not  be  more  easily  restored  ; 
and,  when  the  road  cut  through,  &c.,  should  be  a  turnpike  road,  the  substituted  road, 
if  temporary,  should  be  set  out  and  made  as  aforesaid,  and  the  principal  road  should 
be  restored  within  six^raonths  ;  and  the  railway  where  it  should  cross  such  turnpike 
road  should  be  constructed  and  kept  in  repair  so  as  to  prevent,  as  far  as  practicable, 
any  obstruction  to  the  passage  along  the  road.  Held,  that  the  company  in  carrying 
a  bridge  over  a  turnpike  road  might  erect  the  piers  upon  the  road,  and  were  not 
bound  to  leave  more  than  a  clear  open  space  of  15  feet  under  each  arch,  notwith- 
standing the  original  width  of  the  road  would  be  considerably  lessened  thereby. 

By  the  London  and  Southampton  Railway  Act  (4  &  5  Will.  4,  c.  88),  it  was 

t-nacted  that,  for  the  purposes  and  subject  to  the  restrictions  of  the  Act,  it  should  be 

lawful  for  the  company,  and  they   were  thereby   empowered  for  the  purposes  and 

according  to  the  provisions  and  subject  to  the  restrictions  of  the  Act,  to  make  or 

onstruct  in,  upon,  across,  under  or  over  any  lands,  streets,  rivers,  roads,  &c.,  such 
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inclined  plane's,  tunnels,  embankments,  bridges,  arches,  piers  roads,  &c.,  as  they 
should  think  proper:  sect.  9.  That  where  any  bridge  should  be  erected  by  the 
company,  for  the  purpose  of  carrying  the  railway  over  or  across  any  turnp.ke  road 
[79]  or  other  public  highway,  the  span  of  the  arch  of  such  bridge  should  be  formed 
ami  continued  of  such  width  as  to  leave  a  clear  and  open  space  under  every  such  arch 
of  not  less  than  15  feet :  sect.  74.  That  in  all  cases  in  which,  in  the  exercise  of  any 
of  the  powers  granted  by  the  Act,  any  part  of  any  carriage  or  horse  road  either 
Dublic  or  private,  should  be  found  necessary  to  be  cut  through,  diverted,  raised,  sunk, 
taken  or  so  much  injured  as  to  be  impassable  for  passengers  or  carriages  or  the 
persons  entitled  to  the  use  thereof,  the  company  should,  at  their  own  expense  and 
before  any  road  should  be  so  cut  through,  diverted,  raised,  sunk,  taken  or  injured  as 
aforesaid  cause  a  sufficient  carriage  or  horse  road  (as  the  case  might  require)  to  be 
set  out  and  made  instead  thereof,  as  convenient  for  passengers  and  carnages  as  the 
road  to  be  cut  through,  diverted,  &c.,  or  as  near  thereto  as  might  be,  and  should 
cause  the  same  to  be  put  into  good  and  substantial  order  and  condition,  where  the 
former  road  could  not  more  easily  be  restored  ;  and,  where  the  road  cut  through, 
diverted,  &c.,  should  be  a  turnpike  road,  the  substituted  road,  if  temporary,  should 
be  set  out  and  made  as  aforesaid,  and  the  principal  road  should  be  restored  within 
six  calendar  months  next  after  the  commencement  of  the  operation  ;  and  that  the 
railway,  where  it  should  cross  such  turnpike  road,  should  be  constructed  and  kept  in 
repair  in  such  manner  as  to  prevent,  as  far  as  might  be  practicable,  any  obstruction 
to  the  passing  along  such  turnpike  road  :  sect.  77. 

The  railway  company  having  made  preparations  for  erecting  an  arch  across  the 
turnpike  road  "from  London  to  Portsmouth,  at  Ditton  Marsh,  where  the  road  was  38 
feet  wide,  the  information  was  filed,  alleging  that  the  clear  space  under  the  arch  would 
be  of  the  width  [80]  of  24  feet  only,  which  was  much  less  than  the  average  width  of 
the  road,  and  wholly  inadequate  to  the  great  traffic  on  it;  and  consequently  the 
projected  lessening  of  its  width  would  be  attended  with  danger  and  inconvenience  to 
the  public,  and  would  be,  in  fact,  a  public  nuisance.  The  information  prayed  that  the 
company  might  bo  restrained  from  proceeding  to  erect  the  arch,  and  from  erecting 
any  other  arch  or  building  upon  or  across  the  road  which  would  so  obstruct  or  narrow 
it  as  to  be  a  nuisance  or  injury  to  the  public. 

A  motion  was  now  made  for  the  injunction,  supported  by  affidavits  verifying  the 
statements  in  the  information.  Affidavits  also  were  made  on  behalf  of  the  company, 
shewing  that  the  road,  in  certain  parts  of  it  where  the  traffic  was  greater  than  at 
Ditton  Marsh,  was  not  24  feet  wide. 

Mr.  Knight  Bruce,  Mr.  Foster  and  Mr.  Sugden,  in  support  of  the  motion. 
According  to  the  construction  which  the  company  put  upon  the  Act,  a  width  of  15 
feet  is  all  that  they  can  be  required  to  give  in  any  case.  But  it  is  evident  that  a 
width  that  may  be  sufficient  at  one  place  may  be  wholly  insufficient  at  another,  and 
consequently  the  Legislature  does  not  say  that,  where  the  company  are  under  the 
necessity  of  carrying  a  bridge  over  a  road,  the  span  of  the  arch  shall,  in  no  case,  be 
greater  than  1-5  feet,  but  merely  that,  in  no  case,  shall  it  be  less.  The  Legislature 
considered  that  a  space  of  1.5  feet  was  the  least  width  that  the  safety  and  convenience 
of  the  public  could,  in  any  case,  require  :  but  it  did  not  mean  to  enact  that  no  greater 
space  should  be  allowed  where  the  safety  and  convenience  of  the  public  required  it. 
[81]  I'rimd  facie,  the  road  as  it  now  is  must  be  taken  not  to  be  wider  than  is  requisite  : 
indeed  some  of  our  affidavits  state  that  a  width  of  40  feet  is  necessary  ;  but  they  all 
agree  that  a  less  width  than  30  feet  will  be  both  dangerous  and  inconvenient  to 
travellers  on  the  road.  The  Defendants'  affidavits  do  not  state  that  the  present  road 
IS  unnecessarily  wide;  but  they  merely  contain  the  speculative  opinions  of  the 
deponents  as  to  what  the  convenience  of  other  persons  may  require.  The  77th 
section  of  the  Act  aids  the  construction  which  we  contend  for ;  for  it  enacts  that  a 
new  road,  where  it  is  necessary  to  make  one,  shall  be  set  out  and  made  as  convenient 
for  passengers  and  carriages  as  the  old  one.  Can  it  then  be  said  that  a  road  which  is 
only  lo  feet  wide  is  as  convenient  for  passengers  and  carriages  as  one  that  is  38  feet 
wide  ■?  The  new  Highway  Act  (5  &  6  Will.  4,  c.  50,  s.  G9)  shews  that  the  Legislature 
considers  30  feet  to  be  the  proper  width  of  a  public  road  :  for  it  imposes  penalties  on 
persons  making  encroachments  within  15  feet  of  the  centre  of  the  road 
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In  Blakemore  v.  Tlu  Glamorganshire  Canal  Nariciation  (see  1  Myl.  &  Keen,  162), 
Lord  Brougham,  C,  speaking  of  Acts  of  Parliament  of  the  same  nature  as  the  one 
now  under  consideration,  says  :  "  When  I  look  upon  these  Acts  of  Parliament,  I  regard 
them  all  in  the  light  of  contracts  made  by  the  Legislature,  on  behalf  of  every  person 
interested  in  anything  to  be  done  under  them  ;  and  I  have  no  hesitjition  in  asserting 
that,  unless  that  principle  is  applied  in  construing  statutes  of  this  description,  they 
become  instruments  of  greater  oppression  than  anything  in  the  whole  system  of 
administration  under  [82]  our  constitution.  Such  Acts  of  Parliament  have  now 
become  extremely  numerous ;  and,  from  their  number  and  operation,  they  so  much 
atfect  individuals,  that  I  apprehend  those  who  come  for  them  to  Parliament  do,  in 
etiect,  undertake  that  they  shall  do  and  submit  to  whatever  the  Legislature  empowers 
and  compels  them  to  do,  and  that  they  shall  do  nothing  else  ;  that  they  shall  ilo  and 
shall  forbear  all  that  they  are  thereby  required  to  do  and  to  forbear,  as  well  with 
reference  to  the  interests  of  the  public  as  with  reference  to  the  interests  of  individuals." 
This  is  the  true  point  of  view  in  which  all  Acts  of  Parliament  like  the  present  ought 
to  be  regarded. 

Mr.  Wigram  and  Mr.  Duckworth,  for  the  Defendants.  By  the  9th  section  of  the 
.\ct,  the  company  are  empowered  to  construct  bridges  and  arches  upon  as  well  as  across 
and  over  turnpike  roads,  asthetj  mai/  think  proper  :  and  therefore,  if  the  words,  "accord- 
ing to  the  provisions  and  subject  to  the  restrictions  of  the  Act  "  had  been  omitted,  the 
company  might  have  made  the  arches  of  the  bridge  of  any  width  that  they  pleased. 
The  restriction  imposed  by  the  Act  is  that  a  clear  and  open  space  shall  be  left  under 
every  arch,  of  not  less  than  15  feet.  Taking  then  both  the  sections  together,  it  is  clear 
that  the  company  are  empowered  by  the  Act  to  construct  bridges  over  turnpike  roads, 
and  to  make  a  roadway  under  each  arch,  of  the  width  of  1-5  feet.  The  Legislature 
considered  that  that  was  the  width  which  the  safety  and  convenience  of  the  public 
required  ;  and  the  Act  nowhere  says  that  the  company  are  not  to  diminish  the  width 
of  roads  where  they  are  unnecessarily  wide.  If  it  had  been  the  intention  of  the  Legis- 
lature that  the  existing  width  of  the  roads  should  be  preserved,  it  would  [83]  have 
been  easy  to  say  so.  The  trustees  of  the  road  had  notice  that  it  was  the  intention  of 
the  company  to  apply  for  the  Act,  why  then  did  they  not  procure  a  special  provision 
to  be  inserted  in  the  Act  for  preserving  the  original  width  of  their  road  f  Special 
clauses  are  inserted  in  the  Act  for  the  protection  of  the  river  Wey  navigation  and  other 
public  undertakings. 

The  Court  of  Chancery  never  interferes  to  restrain  a  general  nuisance  without 
sending  the  question  to  be  tried  in  a  Court  of  law.  The  Attorneij-General  v.  Cleaver 
(18  Ves.  211). 

Mr.  Knight  Bruce,  in  reply.  The  Act  gives  no  power  to  the  company,  in  crossing 
a  road,  to  occupy  any  part  of  it  with  a  pier,  buttress  or  any  other  building.  In  the 
9th  section,  the  words  "  in  and  upon  "  apply  to  lands  only  ;  the  words  "  across  and 
over,'  are  applicable  to  roads  and  rivers  ;  and  it  is  observable  that  all  the  prepositions 
used  in  the  9th  section,  except  "across  and  over,"  are  omitted  in  the  74th  section. 
The  provision  that  there  shall  be  at  least  a  certain  space  under  each  arch  cannot  be 
construed  as  a  provision  that  there  shall  be  no  greater  space.  The  minimum  is  fixed, 
but  the  maximum  is  not,  unless  the  words  "  not  less  than  "  are  to  be  taken  to  mean 
"not  more  than."  At  all  events  the  Act  gives  no  power  to  the  company  to  touch  the 
surface  of  any  road. 

The  Vice-Ch.\NCELLOR  [Sir  L.  Shadwell].  In  this  case  it  is  observable  that,  by 
the  9th  section  of  the  Act  of  Parliament,  it  is  enacted  that,  for  the  purposes  and  subject 
to  the  restrictions  of  the  Act,  it  shall  [84]  be  lawful  for  the  company,  their  deputies, 
engineers,  contractors,  servants,  agents  and  workmen,  and  all  other  persons  by  them 
authorized,  for  the  purposes  and  according  to  the  provisions  and  subject  to  the  restric- 
tions of  the  Act,  to  make  or  construct  in,  upon,  across,  under  or  over  the  railway  or 
other  works,  and  in,  upon,  across,  under  or  over  any  lands,  streets,  hills,  vallies,  roads, 
rivers,  canals,  brooks,  streams  or  other  waters,  such  inclined  planes,  tunnels,  embank- 
ments, bridges,  arches,  piers,  roads,  ways,  passages,  conduits,  drains,  culvert.s,  cuttings 
and  fences  as  the  company  should  think  proper.  Now,  if  it  stood  there,  there  would 
be  a  general  power  given  to  the  company,  not  merely  to  make  a  bridge  over  or  across 
a  road,  but  also  to  erect  piers  and  arches  in  and  upon  the  road.     But  that  general 
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nower  eiven  by  the  9th  section,  is  clearly  intended  to-be  restricted  to  a  certain  extent ; 
for  the  company  are  only  enabled  to  do  those  things  which  the  9th  section  empowers 
them  to  do,  according  to  the  provisions  and  subject  to  the  restrictions  of  the  Act ;  and, 
when  you  look  at  the  74th  section,  you  see  that  it  enacts  that,  '  where  any  bridge 
shall  be  erected  by  the  company  for  the  purpose  of  carrying  the  railway  over  or  across 
any  turnpike  road  or  other  public  highway,  the  span  of  the  arch  of  such  bridge  shall 
be"  formed  and  shall,  at  all  times,  be  and  be  continued  of  such  width  as  to  leave  a  clear 
an,!  open  space  under  every  such  arch  of  not  less  than  15  feet,  and  of  a  height  from 
the  surface  of  such  turnpike  road  to  the  centre  of  such  arch,  of  not  less  than  16  feet, 
and  of  a  height  from  the  surface  of  any  other  public  highway  to  the  centre  of  such 
arch  of  not  less  than  U  feet ;  "  jmriul facie,  therefore,  one  would  have  supposed  that  the 
general  power  given  to  the  company  by  the  9th  section  would  have  been  capable  of 
being  exercised  by  them  in  any  way  they  thought  [85]  proper,  provided  that,  in  cross- 
in^  a  turnpike  road  by  a  bridge,  they  did  not  make  the  open  space  under  the  arches 
les's  than  15  feet  wide.  It  was  obviously  the  intention  of  the  Legislature  to  empower 
the  company  to  erect  the  piers  of  the  arches  on  the  road,  provided  a  clear,  open  space 
of  not  less  than  15  feet  was  left  for  the  public  between  the  piers. 

But  it  was  said  that  that  was  not  the  construction  which  ought  to  be  put  upon 
the  two  sections  before  mentioned  ;  for,  if  we  look  at  the  77th  section  of  the  Act,  we 
shall  find  these  words,  "  that  in  all  cases  in  which,  in  the  exercise  of  any  of  the  powers 
hereby  granted,  any  part  of  any  carriage  or  horse  road,  either  public  or  private,  shall 
be  found  necessary  to  be  cut  through,  diverted,  raised,  sunk  or  so  much  injured  as 
to  be  impassable  for  passengers  or  carriages  or  the  persons  entitled  to  the  use  thereof, 
the  company  shall  at  their  own  expense,  and  before  any  road  shall  be  so  cut  through, 
diverted,  raised,  sunk,  taken  or  injured  as  aforesaid,  cause  a  sufficient  carriage  or 
horse  road,  as  the  case  may  require,  to  be  set  out  and  made  instead  thereof,  as 
convenient  for  passengers  and  carriages  as  the  road  to  be  cut  through,  diverted, 
raised,  sunk,  taken  or  injured  as  aforesaid,  or  as  near  thereto  as  may  be,  and  shall 
cause  the  same  to  be  put  into  good  and  substantial  order  and  condition  where  the 
former  road  cannot  more  easily  be  restored  ;  and,  when  the  road  cut  through, 
diverted,  raised,  sunk,  taken  or  injured,  shall  be  a  turnpike  road,  the  substituted 
road,  if  temporary,  shall  be  set  out  and  made  as  aforesaid,  and  the  original  road 
shall  be  restored  within  six  calendar  months  next  after  the  commencement  of  the 
operation ;  and  the  railway,  where  it  shall  cross  such  turnpike  road,  shall  be  [86] 
constructed  and  kept  in  repair  in  such  manner  as  to  prevent,  as  far  as  may  be 
practicable,  any  obstruction  to  the  passage  along  such  turnpike  road."  Now  that 
section  points  at  two  things :  first,  where  it  may  be  necessary  to  divert  the  road 
temporarily,  and,  secondly,  where  it  may  be  necessary  to  divert  it  absolutely  and 
altogether  for  an  indefinite  period  of  time ;  and  then  it  provides  that  where  the 
railway  crosses  the  road  it  shall  be  constructed  and  kept  in  repair  so  as  to  prevent,  as 
far  as  may  be  practicable,  any  obstruction  to  the  passage  along  the  road.  But  that 
provision  appears  to  me  not  to  be  a  general  provision  applying  to  all  the  other 
sections  of  the  Act,  but  only  to  the  particular  case  contemplated  in  that  section, 
namely,  to  a  case  where  there  may  be  a  diversion  of  a  road  for  any  particular 
purpose,  either  temporarily  or  absolutely  ;  but  it  has  no  relation  to  the  case  contem- 
plated by  the  74th  section,  which  is  only  a  modification  of  the  general  power  given 
by  the  9th  section. 

It  seems  to  me  to  be  useless  for  the  Court  to  consider  whether  the  enactments  of 
the  Act  may  or  may  not  produce  inconvenience,  or,  perhaps,  damage  to  the  public. 
The  Legislature  gives  what  power  it  thinks  proper,  either  to  an  individual  or  to  a 
body  corporate,  and  defines  that  power  in  the  manner  which  it  considers  most  fit ; 
and  It  IS  not  the  province  of  a  Judge  to  determine  what  the  convenience  or  incon- 
venience of  the  public  may  require. 

In  my  opinion  it  is  plain  beyond  a  doubt,  upon  this  Act  of  Parliament,  that,  if  a 
clear  open  space  of  not  less  than  15  feet  is  left  under  the  arch  of  the  bridge,  the 
company  may  erect  the  piers  of  the  bridge  on  the  [87]  road,  and  may  make  the 
bridge  in  any  manner  they  may  think  proper ;  and,  therefore,  I  think  that  there 
IS  no  foundation  for  this  application. 

But  though  this  is  my  opinion,  and,  that  being  so,  it'  would  not  be  right  for  me 

fi 
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to  ^rant  the  injunction  ;  yet,  if  the  relators  think  it  right  to  take  the  opinion  of  a 
Court  of  law  upon  the  question  raised  by  this  information,  I  will  give  them  leave 
.<o  to  do ;  but  at  present  I  shall  not  grant  the  order  that  is  asked  for ;  and  I  shall 
reserve  the  consideration  of  the  costs  of  the  motion,  if  the  relators  think  proper  to 
take  the  opinion  of  a  Court  of  law,  until  I  know  the  result  of  the  proceedings  at  law. 


[87]    Wardjj.  Cooke.    Jan.  12,  1838. 

Opening.     Biddings. 

Four  lots  were  sold  for  £610,  £60,  £20  and  £20  severally  to  the  same'person.  The 
Court  opened  the  biddings  on  an  advance  of  £160  on  £710,  the  whole  amount  of 
the  sales,  but  would  not  order  the  lots  to  be  resold  in  one  lot. 

The  estate  directed  to  be  sold  by  the  decree  in  this  cause  was  put  up  for  sale  in 
22  lots,  but  only  18  of  the  lots  were  sold.  Afterwards  the  remaining  four  lots  were 
again  put  up  for  sale,  and  all  of  them  were  purchased  by  the  same  individual  for  the 
ie\eralsums  of  £610,  £60,  £20  and  £20,  amounting  together  to  £710. 

Mr.  G.  Richards  now  moved  that  the  biddings  for  the  four  lots  might  be  opened 
upon  an  advance  of  £100  upon  the  £710,  and  that  the  lots  might  be  resold  in  one 
lot.     He  cited  Brookfidd  v.  Bradley  (1  Sim.  &  Stu.  23). 

Mr.  Knight  Bruce  and  Mr.  Campbell,  for  one  of  the  parties  in  the  cause,  opposed 
the  motion  on  the  ground  that  Mr.  Kichards's  client  was  present  at  the  sale. 

[88]  The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  he  would  not  alter  the 
original  scheme  of  sale  without  some  reason  being  assigned  for  it ;  but  that  if  Mr. 
Kichards's  client  would  advance  £160  upon  the  whole  amount  of  the  biddings  he 
•would  order  them  to  be  opened. 


[88]    Green  AWAY  v.  Rotherham.     Jan.  16,  1838. 

Feme  Coverte.     Infant.     Next  Friend. 

A  suit  was  instituted  by  husband  and  wife  and  their  infant  children  by  their  father 
as  next  friend,  respecting  separate  property  of  the  wife  in  which  the  children  also 
were  interested.  Pending  the  suit,  the  husband  absconded.  Held,  that  the  Court 
could  not  appoint  a  next  friend  for  the  wife  and  a  new  next  friend  for  the  children, 
but  it  ordered  that  a  person  to  be  named  by  the  wife  should  be  allowed  to  prosecute 
the  suit  on  behalf  of  the  Plaintiffs. 

This  suit  was  instituted  by  a  husband  and  wife  and  their  infant  children  by  their 
^father  as  their  next  friend,  in  respect  of  separate  property  of  the  wife  iti  which  the 
■children  also  were  interested.  In  the  progress  of  the  suit  the  father  absconded  and 
went  abroad  ;  and,  thereupon,  the  wife  presented  a  petition  praying  that  some  person 
might  be  appointed  her  next  friend,  and  that  a  new  next  friend  might  be  appointed 
.for  her  children. 

Mr.  Elderton  appeared  in  support  of  the  petition. 

The  Vice-ChanX'ELLOR  said  he  had  no  jurisdiction  to  make  the  order  asked  for, 
but  that  he  would  order  that  .some  person  to  be  appointed  by  the  wife  should  be 
-allowed  to  prosecute  the  suit  in  the  name  of  the  Plaintiffs,  without  prejudice  to  any 
Jien  which  the  husband's  solicitor  might  eventually  have  for  his  costs. 
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[89]    GiBBS  i:  Hooper.    Jan.  19,  1838. 

[S.  C.  7  L.  J.  Ch.  124;  2  Jur.  321.] 

Annuity.     Memorial. 

The  memorial  of  an  annuity,  after  setting  forth  the  grant  from  which  it  appeared 
that  the  consideration  for  the  annuity  was  £4oo,  averred  that  the  true  and  6^«4 
fide  consideration  for  the  annuity  was  £450,  and  that  the  said  sura  of  £450  wa^ 
mid  to  the  grantor  by  the  grantee.  The  memorial  stated  also  that  the  grantee  s 
execution  of  the  deed  was  attested  by  three  persons  whose  names  it  mentioned, 
but  the  name  of  only  one  of  them  was  indorsed  on  the  deed.  Held  that  the  grant 
of  the  annuity  and  all  the  securities  for  it  were  void. 

The  question  in  this  case  arose  on  the  argument  of  exceptions  to  the  Master's 
report,  finding  that  an  annuity  granted  at  the  time  when  the  Annuity  Act  of  the  17th 
Geo  3  c  26,  was  in  force  was  void  on  account  of  the  following  errors  in  the  memorial. 

First.  The  memorial,  after  setting  forth  the  deed  and  the  receipt  indorsed  on  it, 
in  which  the  consideration  for  the  annuity  was  mentioned  to  be  £455,  averred  that 
the  true  and  bond  fide  consideration  advanced  and  paid  for  the  annuity  was  £450,  and 
that  the  said  sum  of  £450  was  paid  to  the  grantor,  by  the  agent  of  the  grantee,  in 
notes  of  the  Governor  and  Company  of  the  Bank  of  England. 

Secondly.  The  memorial  mentioned  the  names  of  Cox  and  two  other  persons  as 
witnesses  to  the  execution  of  the  deed  by  the  grantee ;  whereas  Cox  was  the  only 
attesting  witness  to  the  grantee's  execution. 

Mr.  Jacob  and  Mr.  Sharp,  for  the  exceptants.  Both  the  recitals  and  the  operative 
part  of  the  deed,  as  set  forth  in  the  memorial,  mention  the  consideration  for  the 
annuity  to  be  £455.  In  Cousins  v.  Thompson  (6  T.  E.  335)  the  memorial  contained 
nothing  about  the  consideration,  except  the  recital  in  the  deed ;  and  yet  it  was  held 
to  be  sufficiently  stated.  Hodges  v.  Monei/  (4  T.  R.  500),  Sow.erhy  v.  Harris  {Ibid.  494), 
Ranger  v.  The  Earl  of  Chesterfield  (5  M.  &  S.  2),  are  cases  to  the  same  effect.  Those 
cases  decide  also  [90]  that  it  is  sufficient  if  the  consideration  is  set  forth  once  in  the 
memorial.  Here  it  is  four  times  correctly  set  forth  as  being  £455.  [The  Yice- 
CH.A.^'CELLOR.  The  memorial  sets  forth  the  consideration  as  expressed  in  the  recitals 
and  operative  part  of  the  deed  :  and  that,  if  it  had  stood  alone,  would  have  been  a 
sufficient  compliance  with  what  the  Act  requires  :  but  in  the  subsequent  part  of  the 
memorial  there  is  a  difl'erent  statement  as  to  the  amount  of  the  consideration.]  The 
Act  does  not  say  that  the  memorial  shall  contain  a  specific  allegation  as  to  the 
consideration,  but  merely  requires  it  to  be  set  forth  ;  and  when  the  memorial  states 
the  recitals  in  the  deed,  that  is  a  sufficient  setting  forth  within  the  Act :  therefore,  the 
allegation  that  the  consideiation  was  £450  may  be  considered  as  surplusage  or  as  a 
clerical  mistake.  Ince  v.  Everard  (6  T.  R.  545).  [The  Vice-Chancellor.  In  that 
case  the  memorial,  after  declaring  that  the  £280  mentioned  in  the  grant  of  the  annuity 
was  the  whole  of  the  purchase-money  paid  for  it,  proceeded  thus :  "  and  that  the  said 
sum  of  £250  was  really  and  bom  fide  paid  "  by  the  grantee.  It  was  evident,  therefore, 
that  the  £250  was  inserted,  by  mistake,  for  the  £280.] 

With  respect  to  the  objection  that  the  names  of  two  of  the  persons  whom  the 
memorial  represents  to  have  been  present  when  the  grantee  executed  the  deed  do  not 
appear  on  the  back  of  it :  the  case  of  Ej-  parte  Macreth  (2  East,  563)  was  relied  on, 
before  the  Master,  in  support  of  that  objection.  But  that  case  is  totally  different 
from  the  present :  for,  there,  the  memorial  stated  that  all  the  securities  were  attested 
by  four  persons ;  whereas  it  was  admitted  that  three  of  the  instruments  were  witnessed 
by  only  two  of  those  [91]  persons  :  the  memorial,  therefore,  stated  what  was  untrue.. 
Here  the  memorial  states  what  is  perfectly  true,  namely,  that  the  deed  was  executed 
in  the  presence  of  Cox ;  and  it  may  be  taken  to  have  been  executed  in  the  presence 
of  the  two  other  persons,  although  their  names  do  not  appear  on  the  back  of  the  deed. 
Brmvne  v  Rose  (6  Taunt.  124),  Orton  v.  Knight  (3  Bos.  &  Pull.  153),  JFi/att  v.  Banvell 
(19  V  es.  435).     Besides,  it  is  perfectly  immaterial  whether  the  grantee  executed  the. 
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deed   or  not.     The  errors  complained  of   are  of   the  most  trivial  nature :   and   the 
memorial  gives  all  the  information  that  the  Legislature  intended  it  to  give. 

At  all  events  the  memorial  is  good  as  to  the  warrant  of  attorney  ;  and  the  case  of 
Browne  v.  Rose  is  an  authority  for  holding  that  some  of  the  securities  for  an  annuity 
may  be  bad  and  others  good. 

Mr.  Knight  Bruce,  Mr.  Russell,  Mr.  Pitman,  Mr.  Fisher  and  Mr.  Gardner  appeared 
for  other  parties  in  the  cause  ;  but 

The  Vice-Ch.ancellor  [Sir  L.  Shadwell],  without  hearing  them,  said  :  When  the 
memorial  of  an  annuity  deed  sets  forth,  by  way  of  recital,  what  was  the  consideration 
for  the  annuity  it  has  been  decided  that  that  is  a  substantial  setting  forth  of  the 
consideration.  But,  here,  the  memorial  first  sets  forth  the  whole  contents  of  the  deed 
(from  which  it  appears  that  the  consideration  for  the  annuity  was  £4-55)  and  then  it 
contiiins  a  substantive  averment  that  the  true  and  bond  fide  consideration  paid  for  the 
purchase  of  the  annuity  was  the  sura  of  £450.  If,  after  that  averment,  it  had  gone 
on  to  state  that  the  [92]  Mid  sum  of  £455  was  paid  by  the  grantee,  then  you  might 
have  said  that  there  was  evidently  a  clerical  error  in  the  previous  averment,  because 
the  memorial  went  on  to  say  that  the  .<aid  sum  of  £455  was  paid  by  the  grantee  to 
the  grantor.  But,  in  this  case,  the  memorial  asserts,  not  only  that  the  true  and  hond 
tide  consideration  paid  for  the  purchase  of  the  annuit}'  was  the  sum  of  £450,  but 
also  that  the  said  sum  of  £450  was  paid  by  the  grantee.  Therefore  there  is,  in  one 
part  of  the  memorial,  a  statement,  by  way  of  recital,  that  the  consideration  for  the 
annuity  was  £455  ;  and,  in  the  subsequent  part  of  the  memorial,  there  is  a  substantive 
averment  that  the  consideration  was  a  different  sum  :  and,  consequently,  the  memorial 
does  not  contain  a  true  statement  of  what  the  consideration  really  was.  That,  in  my 
opinion,  is  a  good  objection  extending  to  the  whole  of  the  transaction,  and,  therefore, 
it  vitiates  the  warrant  of  attorney  as  well  as  the  grant  of  the  annuity. 

Next,  with  respect  to  the  objection  as  to  the  witnesses.  That  objection  also 
appears  to  me  to  be  a  fatal  one.  The  object  of  the  Legislature  in  requiring  the 
several  particulars  mentioned  in  the  Act  to  be  set  forth  in  the  memorial  was  to 
enable  any  person,  who  might  be  desirous  of  inquiring  into  the  transaction  to 
ascertain  what  the  res  gestm  of  it  really  were :  and,  in  my  opinion,  that  object  is  not 
complied  with  when,  in  addition  to  the  names  of  the  persons  who  did  witness  the 
execution  of  the  deed,  the  names  of  other  persons  are  introduced  into  the  memorial. 
Such  a  misstatement  would  lead  to  endless  trouble  and  confusion,  by  inducing  a 
person  desirous  of  inquiring  into  the  transaction  to  apply  for  information  to  persons 
who  were  entire  strangers  to  it.  Moreover,  the  memorial  wouUl  contain  an  untrue 
representation  of  the  res  gesta  of  the  transaction ;  and  the  [93]  puljlic  would  be 
•deceived  if  the  parties  were  allowed  to  represent  that  the  transaction  had  the  sanction 
of  two  persons,  both,  perhaps,  of  the  greatest  respectability,  but  who  were  wholly 
ignorant  that  any  such  transaction  had  taken  place. 

On  the  first  ground,  however,  I  think  that  the  annuity  is  clearly  void. 


[93]     GKAUAii  V.  COAI'E.     Jan.  20,  22,  1838. 

[Affirmed,  3  My.  &  Cr.  638 ;  40  E.  R.  1073.] 

Defendant.     Disclaimer. 

A  bill  was  filed  by  a  person  claiming  to  be  entitled  to  a  trust  fund  against  the 
trustees  and  another  party,  who  it  alleged  claimed  an  interest  in  the  fund  ;  and  it 
contained  various  allegations  tending  to  shew  that  he  had  rendered  the  suit 
necessary  by  his  personal  conduct ;  and  it  prayed  that  that  party  might  pay  the 
costs  of  the  suit.  Held,  that  as  the  bill  did  not  state  simply  that  the  Defendant 
claimed  an  interest  in  the  fund,  it  was  not  sufficient  for  him  to  put  in  a  mere 
disclaimer,  but  that  he  must  answer  the  bill  fully. 

The  bill  in  this  cause  was  a  cross-bill.     It  stated  that,  on  the  27th  of  February 
1837,  the  Plaintiff  married  Jane  Edmiston,  his  late  wife,  and  that,  by  their  marriage 
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settlement,  certain  sums  of  stock,  the  wife's  property,  were  assigned  to  t  le  Defendants 
Graham  a,  d  Forbes,  in  trust  for  the  wife's  separate  use  for  hfe,  and  after  her  death 
Tor  the  Plaintiff,  his'  executors,  &c. ;  that  the  Plaintiff's  wife  died  in  March  1837  and 
hereupon  the  Plaintiff  became  entitled  to  have  the  stock  transferred  to  him;  that 
if  she  had  died  unmarried,  the  Defendants  Henry  Coape  and  Susanna,  his  wife,  and 
Henry  Coe  Coape  and  Sidney,  his  wife,  in  right  of  their  wives  respectively  as  her 
next  of  kin  or  under  some  other  right  or  title  unknown  to  the  Plaintiff  and  which 
those  Defendants  refused  to  discover,  would  have  been  entitled  to  the  stock ;  that  the 
same  Defendants  alleged  that  the  Plaintift-'s  wife  was  of  unsound  mind  at  the  time 
of  her  raarria<^e,  and  consequently  that  the  settlement  and  mar-[94]-riage  were  invahd, 
and  that  thev  the  Defendants,  under  such  right  or  title  as  aforesaid,  were  entitled  to 
the  stock  and  had  required  the  trustees  to  transfer  it  to  them ;  that  the  Plaintiff's 
wife  was  of  perfectly  sound  mind  at  the  execution  of  the  settlement  and  solemniza- 
tion of  the  marriage ;  but  the  trustees,  in  consequence  of  the  before-mentioned  claims, 
refused  to  transfer  the  stock  to  the  Plaintiff;  that  he  frequently  requested  the 
Defendants  to  relinquish  their  alleged  claim  to  the  stock  and  to  permit  the  trustees 
to  transfer  it  to  him,  but  they  had  refused  so  to  do;  that  in  April  1837  H.  Coape 
and  Susanna,  his  wife,  exhibited  their  bill  in  this  Court  against  the  Plaintiff  and  the 
trustees,  alleging  that  the  Plaintiff's  wife  was  of  unsound  mind  at  and  for  some  time 
before  her  marriage,  and  that  the  Plaintiff  and  his  father  and  mother  formed  a  plan 
for  procuring  a  marriage  between  her  and  the  Plaintiff"  in  order  that  the  Plaintiff 
might  become  possessed  of  her  property,  and  that  they  procured  the  settlement  to  be 
executed  by  her  at  a  time  when  her  intellects  were  impaired  by  paralysis ;  and  pray- 
ing that  the  settlement  might  be  delivered  up  to  be  cancelled,  and  that  the  trustees 
mfght  be  decreed  to  transfer  the  stock  to  the  Plaintiffs  in  the  original  suit.  The 
cross-bill  then  contained  charges  contradicting  the  allegations  in  the  original  bill,  and 
tending  to  shew  the  sanity  of  the  Plaintiff"s  wife,  and  that  the  marriage  was  her  free 
act,  and  that  it  had  been  admitted  to  be  so  by  the  Defendants,  the  Coapes,  and  that 
it  was  known  to  her  relations,  and  particularly  to  those  Defendants  for  nearly  a  year 
before  it  took  place,  and  that  they  endeavoured  to  dissuade  her  from  it  in  hopes  of 
succeeding  to  her  property,  and  that  they  had  tampered  with  her  servants  and 
medical  attendants  for  the  purpose  of  obtaining  information  as  to  the  state  of  her 
health.  The  cross-bill  then  charged  that  the  several  acts  and  pro-[95]-ceedings  before 
mentioned  on  the  part  of  the  Defendants  were  evidence  that  they  had  or  claimed  some 
interest  in  the  stock  on  the  supposition  that  the  Plaintift''s  wife  died  unmarried  ;  that 
she  had  requested  H.  C.  Coape  to  be  one  of  the  trustees  of  her  settlement,  to  which 
he  consented,  but  afterwards  retracted  his  consent ;  that  the  Defendants  never  pre- 
tended that  the  Plaintift''s  wife  was  of  unsound  mind  until  after  her  death,  but  always 
treated  and  considered  her  as  sane;  that  on  the  7th  of  February  1837  H.  C.  Coape 
had  an  interview  with  her,  and  had  much  conversation  with  her  respecting  her 
intended  marriage,  and  endeavoured  to  dissuade  her  from  it,  and  on  that  occasion 
retracted  his  consent  to  be  one  of  the  trustees  of  her  settlement ;  and  that  he  ought 
to  set  forth  all  that  passed  at  that  interview ;  that  the  Plaintiff's  wife  frequently 
wrote  letters  to  the  Defendants,  the  Coapes,  which  were  then  in  their  possession, 
and  which  proved  that  she  was  perfectly  sane,  and  that  those  Defendants  had  written 
lettersto  each  other  which  proved  the  same  fact ;  that  they  had  executed  some  deed 
by  which  they  had  assigned  their  shares  of  the  stock  upon  certain  trusts  for  their 
own  benefit,  but  the  particulars  of  such  deed  were  wholly  unknown  to  the  Plaintiff, 
and  they  ought  to  discover  the  same ;  that  Henry  C.  Coape  and  his  wife  claimed  to 
be  interested  in  the  stock  under  such  deed  ;  that  they  sometimes  pretended  that  they 
did  not  claim  any  interest  in  the  .stock ;  whereas  the  Plaintiff  charged  the  contrary, 
and  that  they  claimed  such  interest  therein  as  before  mentioned,  and,  as  part  evidence 
thereof,  that  they  took  an  active  part  in  endeavouring  to  prevent  the  marriage,  and 
in  preventing  the  trustees  from  transferring  the  stock  to  the  Plaintiff;  that  the 
trustees  were  willing  to  transfer  the  stock  to  the  Plaintiff;  but  they  had  been  advised 
that  they  could  not  safely  do  so  by  reason  of  the  Defendants'  claims  to  it,  and  of 
w  -^"fl-  '"^'^'"[96]-tuted  by  them;  that  the  Defendants,  the  Coapes,  oiu/ht  to  pay  to  the 
Flamf^  the  costs  of  this  suit,  and  the  other  costs  occasioned  by  their  claims ;  and  that 
they  had  in  their  possession  various  letters,  &c.,  relating  to  the  Plaintiff's  wife,  and 
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her  stat«  and  condition,  and  their  own  title  to  the  stock  and  the  other  matters  in  the 
bill. 

The  bill  prayed  that  the  Plaintiff  might  be  declared  to  be  entitled  to  the  stock 
under  the  settlement,  and  that  the  trustees  might  be  decreed  to  transfer  it  to  him  ; 
and  that  the  Coupes  miqht  pay  him  hut  ca^fs  of  the  suii. 

H.  C.  Coape  and  his  wife  put  in  an  answer  and  disclaimer  (as  they  intituled  it)  to 
the  bill.  It  was  as  follows:  "These  Defendants  say  that  they  or  either  of  them 
never  had,  nor  did  they  or  either  of  them  claim  or  pretend  to  have,  nor  do  they  or 
either  of  them  now  claim  any  right,  title  or  interest  of,  in  or  to  the  estate,  funds, 
stocks  and  premises  in  the  said  bill  mentioned  of  Jane  Edmiston,  deceased,  in  the  said 
bill  named,  or  in  any  part  of  such  estate,  funds,  stocks  and  premises ;  and  these 
Defendants  do  disclaim  all  right,  title  and  interest  to  the  same  estate,  funds,  stocks 
and  premises  and  every  part  thereof." 

To  this  answer  and  disclaimer  the  Plaintiff  took  exceptions  which  comprised  all 
the  interrogatories  in  the  bill.  The  Master  reported  that  the  answer  and  disclaimer 
were  sufficient,  and  that  the  Plaintiff  ought  to  pay  the  costs  of  the  reference.  The 
Plaintiff  excepted  to  the  report ;  and  those  exceptions  now  came  on  to  be  argued. 

Mr.  Jacob  and  Mr.  James  Parker,  in  support  of  the  exceptions.  The  document 
which  the  Defendants  Henry  Coe  Coape  and  his  wife  call  an  answer  and  disclaimer  is,  in 
[97]  fact,  a  partial  answer ;"  for  they  say  that  they  never  had  or  claimed  to  have  nor 
do  they  now  claim  any  interest  in  the  property  in  question.  If  a  bill  seeks  no  relief 
or  discovery  against  a  Defendant,  but  alleges,  merely,  that  he  claims  some  interest  in 
the  property  in  dispute,  the  Defendant,  by  putting  in  a  simple  disclaimer,  removes 
the  only  ground  on  which  he  was  made  a  party  to  the  suit.  But  here  the  Defendants 
have  put  in  an  answer,  as  well  as  a  disclaimer ;  and  by  the  general  rules  of  this  Court, 
independently  of  what  appears  in  this  bill,  they  cannot,  if  they  adopt  such  a  course, 
avoid  answering  the  bill  fully.  The  bill  is  a  cross-bill,  praying  relief  as  well  as 
discovery  :  and,  with  respect  to  the  Defendants  who  have  put  in  this  answer  and 
disclaimer,  it  prays  that  they  may  pay  the  Plaintiff  his  costs  of  the  suit.  All  the 
allegations  in  the  bill  tend,  either  directly  or  indirectly,  to  fix  those  Defendants  with 
the  costs  ;  and,  conse(iuently,  they  ought  to  have  put  in  a  full  answer.  At  all  events, 
they  ought  to  have  answered  the  allegations  that  they  had  required  the  trustees  to 
transfer  the  funds  to  them  ;  that  they  had  refused  to  relinquish  their  claim  to  the 
funds,  and  that  they  took  an  active  part  in  preventing  the  marriage,  and  in  prevent- 
ing the  trustees,  since  the  death  of  the  Plaintiff's  wife,  from  transferring  the  funds 
to  the  Plaintiff:  no  answer,  however,  is  given  to  any  of  those  allegations:  nor  is 
there  any  answer  to  the  charge  that  they  have  executed  some  deed  or  instrument 
whereby  they  have  assigned  or  agreed  to  assign  their  alleged  shares  or  interests  in 
the  stocks  and  funds  upon  certain  trusts  for  their  own  benefit.  Where,  as  in  this 
case,  the  bill  seeks  to  fix  a  party  with  a  liability,  he  cannot  get  rid  of  the  liability  by 
putting  in  a  disclaimer.  Dearon  v.  Deacon  {ante,  vol.  7,  p.  378),  Glassington  v.  Thivaites 
(2  Kuss.  458),  Coohon  v.  [98]  EllUm  (2  Bro.  C.  C.  252),  HulMey  v.  Dunbar  (1  Anst. 
37),  Oxenham  v.  EsJaile  (Maclel.  A:  Youn.  5-iO).  The  Defendants  might  have  put  in 
a  plea  stating  facts  which  exempted  them  from  answering  the  bill  ;  but  then  the 
Plaintiff'  would  have  been  at  liberty  to  enter  into  evidence  to  disprove  those  facts  ; 
and,  if  he  succeeded,  the  Defendants  would  have  been  compelled  to  answir 
interrogatories  embracing  all  the  allegations  in  the  bill. 

The  Vice-Ch.\ncellor.  If  the  Defendants  did  claim  the  funds  from  the 
trustees,  as  they  are  alleged  to  have  done,  it  would  be  a  ground  for  making  them 
pay  the  costs  of  the  suit,  provided  the  Plaintiff  ultimately  establishes  his  title  to  the 
funds ;  and,  therefore,  all  the  allegations  that  go  to  shew  that  the  Defendants  have 
acted  as  if  they  claimed  the  funds  are  material,  as  they  tend  to  shew  that  they  did 
make  the  claim,  and,  consequently,  my  present  impression  is  that  all  those  allegations, 
as  well  as  the  statements  relative  to  the  Plaintiff's  title,  ought  to  have  been  answered. 

Mr.  Knight  Bruce  and  Mr.  G.  Richards,  in  support  of  the  report.  The 
Defendants  who  have  put  in  the  answer  and  disclaimer  are  not  parties  to  the  original 
bill.  A  suit  is  now  pending  in  the  Ecclesiastical  Court  as  to  the  right  of  the  Plaintiff 
to  be  administrator  to  his  wife :  and  the  validity  of  their  marriage  is  the  question  in 
contest  in  that  suit.     The  filing  of  this  cross-bill  is  a  mere  device  to  ascertain  what 
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the  Defendants  who  have  disclaimed,  may  have  to  say,  as  witnesses,  relative  to  the 
Seied  n^^arrSe  It  is  not  necessary  to  ask  for  costs  except  agamst  a  person  who  is 
allegea  marmge.     xi  ^  j      ^^  ^  ^^.^^^^      ^\here,  as  in  the 

Te  :nt  ^sfa  per^o    i  sSe  rparTy'fecause  he  has'made  a  claim  to  the  property  in 
Etion     he  Court  may  ordei   him  to  pay  costs,  although  they  are   not  prayed 
Snst  bin       We  admit  that  a  party  cannot  disclaim  a  .ability  ;  but  he  rnay  disclaini 
an     tere  "     Lord  Redesdale  says:  "It  has  been  already  observed  that  if  a  claim  of 
h"teres    is  alleged  by  a  bill  against  a  person  who  has  no  interest  in  the  subject,  he 
cannot  bv  dmurrerf  protect  himself  from  a  discovery,  and  must  resort  either  to  a 
ptea  or  disclaimer :  by  either  of  which  means,  it  should  seem,  he  may  protect  himself 
from  making,  by  answer,  that  discovery  which  he  may  properly  be  required  to  make, 
f  called  upon  as  a  witness.      In  some  cases,   however,   the  Court    has  allowed  a 
Defendant  to  protect  himself,  by  answer  denying  the  charge  of  interest,  from  answer- 
ing to  matters  to  which  he  may  be  afterwards  called  upon  to  answer  m  the  character 
of  a  witness;  and,  perhaps,  in  justice  to  those  against  whom  he  may  afterwards  be 
called  upon  to  give  evidence  as  a  witness,  he  ought  not  to  be  previous  y  examined  to 
the  same  matters  upon  a  bill  under  the  pretence  of  an  interest  which  he  has  not. 
(Treat  Plead  283,  284,  4  edit.;  see  also  Ibid.   188,  319.)     It  is  obvious  that  these 
Defendants  are  witnesses ;  and,  if  the  Court  compels  them  to  put  in  a  full  answei-,  it 
will  enable  the  Plaintiff,  by  means  of  a  fictitious  allegation,  to  ascertain  all  that  they 
have  to  say  upon  the  subject  of  the  suit.     Moreover,  if  what  is  now  insisted   on  be 
the  law  of  the  Court,  there  never  could  be  a  disclaimer ;  for  there  is  no  case  in  which 
a  claim  of  interest  has  been  made,  in  which  the  Court  might  not  have  given  costs  at 
the  hearing.     But  it  was  never  before  attempted  to  be  said  that  the  possibility  of  the 
Court's  giving  costs  against  a  party  was  a  reason  for  [100]  not  allowing  that  party 
to  disclaim.     It  has  been  always  competent  to  a  party  who  has  made  a  claim  before 
the  suit  was  instituted  to  disclaim,  even  where  the  claim  may  have  rendered  the  suit 
necessary.     [The  Vice-Chancellor.     If  a  bill  alleges,  simply,  that  a  certain  person 
who  is  a  party  to  it  claims  to  be  interested  in  the  subject-matter  of  the  suit,  then  that 
party  may  disclaim.      But  if  a  person  has  called   upon   the  trustees  of  a  fund  to 
transfer  the  fund  to  him,  and  another  person  tells  the  trustees  that  he  is  entitled  to 
the  fund  and  that  an  assignment  of  it  has  been  made  to  him,  in  consequence  of  which 
the  trustees  refuse  to  part  with  the  fund  except  under  the  direction  of  the  Court ; 
would  it  be  enough  for  the  party  who  made  the  adverse  claim  to  say  that  he  does 
not  claim  any  interest  in  the  fund?     In  my  opinion  the  Plaintiff,  in  such  a  case, 
would  have  a  right  to  know  whether  he  had  or  not  made  the  claim  in  such  a  form  as 
to  render  the  suit  necessary.]     This  bill  alleges,  throughout,  that  the  Defendants  now 
claim  an  interest  in  the  fund. 

In  Deacon  v.  Deacon  the  Defendant  had  originally  made  a  claim,  and  he  persisted 
in  asserting  the  truth  of  the  facts  on  which  his  claim  was  founded :  so  that  it  was 
impossible  to  know  whether  he  disclaimed  or  not.  The  decision  in  BulkeUy  v.  Dunbar 
was  founded  on  this,  namely,  that  the  Defendant  was  implicated  in  a  fraud.  Here 
no  case  of  fraud  is  alleged  against  these  Defendants.  In  Glassington  v.  Thwaites  the 
party  was  accountable  to  the  Plaintiff;  and  it  was  on  that  ground  that  the  Lord 
Chancellor  held  that  he  could  not  protect  himself  from  answering  the  bill  by  dis- 
claiming all  benefit  and  interest  in  the  suit.     (See  2  Euss.   462.) 

[101]  The  Vice-Chancellor  [Sir  L.  Shadwell].  I  cannot  get  over  the  difficulty 
which  I  adverted  to  in  the  course  of  the  argument. 

The  Plaintiff  has  filed  a  bill,  in  which  he  represents  in  effect  that,  in  February 
1837,  a  marriage  took  place  between  him  and  a  lady  of  the  name  of  Jane  Edmiston ; 
that  she  died  shortly  afterwards,  and  that,  in  consequence  of  the  death  of  his  wife,  he 
has  become  entitled  to  certain  funded  property  to  which,  if  his  wife  had  died  unmarried, 
the  Defendants  would  have  been  entitled  as  her  next  of  kin  or  under  some  other 
right  or  title  ;  and  that  they  hold  out  that  the  marriage  was  not  valid,  in  consequence 
of  the  lady  being  of  unsound  mind,  and  that,  under  such  right  or  title  as  before 
mentioned,  they  are  entitled  to  the  property,  and  had  required  the  trustees  to  transfer 
at  to  them.  The  bill  then  alleges  that,  in  consequence  of  the  claims  of  the  Defendants, 
the  trustees  had  refused  to  transfer  the  funds  to  the  Plaintiff ;  and  that  the  Plaintiff 
had  requested  the  Defendants  to  relinquish  their  claims,  but  that  they  had  refused  so 
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to  do.  The  bill  then  states  the  original  bill,  which  was  filed  by  Henry  Coape  and 
his  wife  against  the  trustees  and  the  Plaintill"  in  the  present  suit,  and  which  prayed 
that  the  Plaintiff's  marriage  settlement  might  be  declared  to  be  void,  and  that  the 
trustees  might  be  decreed  to  transfer  the  funds  to  Henry  Coape  and  his  wife.  The 
bill  then  states  various  circumstances  of  conduct  with  regard  to  the  Defendants  ;  and 
it  charges  that  the  said  several  acts  and  proceedings  are  evidence  that  the  Defendants 
claim  some  share  or  interest  in  the  funds,  on  the  supposition  that  the  Plaintiff's  wife 
died  unmarried.  The  bill  then  charges  that  the  Plaintiff's  wife  requested  the 
Defendant  Henry  Coe  Coape  to  be  one  of  the  trustees  of  her  settlement,  and  that  he 
first  gave  his  consent,  [102]  but  afterwards  retracted  it ;  that  he  endeavoured  to 
induce  the  physician  and  apothecary,  "'ho  attended  the  lady  in  an  illness  w4iich  she 
had  not  long  before  her  marriage,  to  dissuade  her  from  marrving  the  Plaintiff ;  and 
that  on  the  7th  of  February  1837  he  had  an  interview  with  her,  and  endeavoured  to 
dissuade  her  from  the  marriage  ;  and  the  bill  requires  him  to  set  forth  all  that  passed 
at  that  interview.  It  then  alleges  that  various  letters  had  been  written  by  the 
Defendants  touching  the  lady's  state  of  mind  and  bodily  health  and  the  validity  of 
her  marriage  ;  that  the  Defendants  had  executed  some  deed  or  instrument  by  which 
they  had  assigned  or  agreed  to  assign  their  alleged  shares  or  interests  in  the  funds, 
upon  certain  trusts  for  their  benefit,  and  that  the  Defendants  H.  C.  Coape  and  his 
wife  claimed  to  be  interested  in  the  funds  under  such  deed  or  instrument.  The  bill 
then  alleges  that  those  I)efendants  sometimes  pretend  that  they  do  not  claim  any 
interest  in  the  funds  :  whereas  the  Plaintiff  charges  the  contrary,  and  that  they  claim 
such  interest  therein  as  before  mentioned  ;  and,  as  part  evidence  thereof,  that  they 
took  a  very  active  part  in  the  measures  adopted  to  prevent  the  marriage,  and  in  the 
proceedings  which  had  been  adopted  since  the  lady's  death,  to  prevent  the  trustees 
from  transferring  the  funds  to  the  Plaintiff,  and  that  the  trustees  were  willing  to 
make  the  transfer,  but  that  they  had  been  advised  that  they  could  not  safely  do  so  by 
reason  of  the  claims  made  by  the  other  Defendants,  and  that  those  Defendants  ought 
to  pay  to  the  Plaintiff  his  costs  of  the  suit. 

Now,  although  it  may  be  true  that  the  Defendants  H.  C.  Coape  and  his  wife  do 
not  now  claim  any  interest  in  the  funds ;  yet,  if  all  the  allegations  which  I  have 
adverted  to  are  true,  and  the  trustees  had  no  objection  [103]  to  transfer  the  funds  to 
the  Plaintiff,  except  that  which  was  created  by  those  Defendants,  the  Plaintiff,  on 
establishing  his  title  to  the  funds,  would  have  a  right  to  say  that  the  suit  was  rendered 
necessary  by  the  conduct  of  those  Defendants,  and  that  they  ought  to  pay  him  the 
costs  of  the  suit. 

I  admit  that  it  would  be  an  abuse  of  the  power  of  the  Court,  if,  on  a  bill  so  framed 
a  party  who,  in  fact,  had  nothing  whatever  to  do  with  the  transaction,  were  compelled 
to  disclose  circumstances  as  to  which  he  might  be  examined  as  a  witness.  I  must, 
however,  deal  with  the  record  as  I  find  it. 

Generally  speaking,  a  disclaimer  has  been  thought  sufficient ;  Ijecause  the  bill  has 
alleged,  simply,  that  the  Defendant  claims  an  interest  in  the  property  in  dispute  ; 
and,  if  he  says  that  he  claims  no  interest,  that  is  an  answer  to  the  allegation.  But 
where,  as  in  the  present  case,  Defendants  have  mixed  themselves  up  with  the  whole 
of  the  transaction,  and,  by  their  personal  conduct,  have  made  it  necessary  that  the 
bill  should  be  filed,  I  think  that  it  would  be  contrary  to  justice  if  I  were  to  allow  them 
to  put  in  a  mere  disclaimer. 

My  opinion  therefore  is  that  the  Master's  report  is  wrong  on  both  points ;  and 
that  the  Defendants  ought  to  have  answered  all  the  interrogatories  in  the  bill  except 
that  which  requires  them  to  set  forth  under  what  right  or  title  they  claim  to  be 
interested  in  the  funds  in  question ;  and  that  they  ought  to  pay  to  the  Plaintiffs  the 
costs  of  the  exceptions  to  the  answer  and  disclaimer,  and  of  the  reference  to  the 
Master.(l) 

(1)  Affirmed  by  the  Lord  Chancellor;  see  3  Myl.  &  Craig,  638. 
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[104]     LOWRY  ...  FULTON.     /a«.  26,  1838 ;  ^;>n7  27,  29,  30,  ilfa,  1,  29,  18.39. 

r«  r   7  I     T  Ch   158       On  point  as  to  liability  of  executor,  see  In  re  Stevens  [1898], 
P-  ^-  '  ^-  '^-  ^  1  Ch.  178.] 

Pleadinq     Parties.     Costs,     mil.     Construction.     Executor.     Trustee. 
Acceptance  of  Trust. 

A  testator  in  India  bequeathed  his  residuary  estate  to  A    B.  and  C,  in  trust  for  his 
cb  d  en  L.,  M.  and  X.,  and  appointed  A.,  B.  and  C.  his  executors.     A.  proved  in 
India  and  C  in  England.     B.  died  without  proving;  but  he  was  alleged  to  have 
acted' and  committed  a  breach  of  trust  in  conjunction  with  A.     L.  died  and  C 
Droved  his  will  in  Ireland.    M.  and  N.  filed  a  bill  against  B.'s  executrix  and  A.  and 
C  falledn-  that  the  two  last  were  out  of  the  jurisdiction,  and  praying  process 
a^^ainst  them  accordingly),  for  a  general  administration  of  the  testators  estate,  and 
seeking  to  make  A.  and  B.'s  estate  responsible  for  the  breach  of  trust,  and  to  have 
'\  and'C  removed  from  being  trustees.     Held,  that  the  cause  could  not  proceed, 
because  no  personal  representative  of  the  testator,  or  of  L.,  was  before  the  Court. 
A  cause  was  ordered  to  stand  over  for  want  of  parties ;  and  the  Court  gave  the  Defen- 
dants the  costs  of  the  day,  although  the  objection  was  not  taken  by  their  answers. 
A  testator  resident  in  India  directed  his  trustees  and  executors  to  invest  his  residue 
in  Government  or  other  good  securities,  and  then  declared  trusts  of  it  for  the  benefit 
of  his  children  and  other  persons,  all  of  whom  were  resident  either  in  England  or 
Ireland,  and  were  mentioned  so  as  to  be  in  the  will.     The  residue  was  allowed  to 
remain 'in  the  hands  of  the  testator's  bankers  and  agents  in  India,  who  ultimately 
failed.     Held,  that  the  acting  executor  and  trustee  was  responsible  for  the  loss 
thereby  occasioned  to  the  estate. 
A  testator  resident  in  India  appointed  A.,  B.  and  C.  his  executors  and  trustees.     A. 
and  B.  were  resident  in  India,  and  C.  in  Ireland.     A.  proved  the  will  in  India,  and 
C.  in  England ;  but  B.  did  not  prove  at  all.     The  assets  were  suffered  to  remain, 
for  several  years,  in  the  hands  of  M.  &  Co.  of  Calcutta,  the  testator's  bankers  and 
agents.     B.  was  a  partner  in  that  firm  at  the  testator's  death  ;  but,  shortly  after- 
wards, he  retired  and  came  to  England.     He  then  entered  into  partnership  with 
R.  &  Co.  of  London,  the  agents  and  correspondents  of  M.  &  Co.,  and  paid  some  of 
the  testator's  legacies  to  persons  in  England  ;  and,  in  order  to  satisfy  a  legacy  given 
by  the  testator  upon  certain  trusts,  he  invested  the  amount  in  stock,  in  the  names 
of  A.  and  himself  as  trustees;  but  the  payments  and  the  investment  were  made  by 
the  direction  of  A.,  and  out  of  remittances  sent  by  him  to  R.  &  Co.     M.  &  Co. 
ultimately  failed.     Held,  that  the  above-mentioned  acts  were  done  by  B.  as  agent 
to  A.  and  not  as  an  executor  or  trustee  of  the  will,  and,  consequently,  that  he  was 
not  responsible  for  the  loss  occasioned  to  the  estate  by  the  failure  of  M.  &  Co. 
An  executor  who  does  not  prove,  but  acts,  is  answerable  only  for  what  he  actually 


receives. 


Thomas  Lowry,  a  major  in  the  East  India  Company's  service,  by  his  will,  dated 
the  2d  of  October  1817,  gave  the  whole  of  the  property  of  which  he  should  die 
possessed  or  to  which  he  should  be  entitled,  to  his  brother,  James  Lowry,  William 
Casement,  a  lieutenant-colonel  in  the  East  India  Company's  service,  and  John 
Williamson  Fulton,  upon  trust,  after  payment  of  his  debts  and  funeral  expenses,  to 
convert  the  residue  of  his  property  into  cash,  and  to  discharge  thereout  certain 
pecuniary  legacies  in  his  will  mentioned  ;  and  upon  further  trust  to  invest  the  residue 
of  the  said  cash  in  Government  or  other  good  securities ;  and  he  bequeathed  all  that  re- 
mained of  his  property,  after  such  annuities  and  legacies  deducted  as  in  his  will 
mentioned,  to  his  children,  George  Lowry,  John  Lowry  and  Jane  Lowry  (all  of  whom 
were  infants),  and  also  to  such  child  as  "a  woman  named  Rajbibbie  was,  at  the  date 
of  his  will,  supposed  to  be  pregnant  with,  share  and  share  alike,  to  his  said  two  sons, 
when  they  should  have  attained  the  age  of  21  years,  and  to  his  daughter,  Jane 
[105]  Lowry,  on  her  marriage  or  her  attaining  the  age  of  20  years,  as  might  seem 
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best  in  the  judgment  of  his  trustees,  aud  to  the  child  of  which  the  said  Rajbibbie 
was  then  supposed  to  be  pregnant,  in  like  manner  according  to  its  sex ;  and  he 
.lirected  that  until  his  said  children  should  have  attained  the  ages  and  times  before 
specified,  the  education  and  other  necessary  charges  attending  their  maintenance 
<hould  be  defrayed  from  the  interest,  dividends  and  annual  produce  accruing  on  their 
respective  shares ;  and  that,  in  the  event  of  the  death  of  one  or  more  of  his  children, 
and  also  of  the  one  then  supposed  to  be  in  embryo,  before  they  should  have  attained 
the  ages  or  times  aforesaid,  the  share  or  shares  given  to  such  deceased  child  should 
devolve  to  the  survivor  or  survivors,  in  equal  shares ;  and,  in  the  event  of  the  death 
if  all  his  children,  he  gave  the  residue  of  his  property  to  his  brother,  James  Lowry ; 
uid  he  appointed  William  Casement,  James  Lowry  and  John  Williamson  Fulton 
the  executors  and  trustees  of  his  will. 

The  testator  afterwards  made  a  codicil,  dated  the  3d  of  March  1819,  and,  after 
taking  notice  that  the  child  alluded  to  in  his  will  as  being  then  expected  to  be  born 
(jf  the  said  Rajbibbie,  had  since  been  born  a  girl,  he  declared  it  to  be  still  his  will 
that  such  child  should  share  the  residue  of  his  property  as  mentioned  in  his  will.(l) 

The  testator  died  in  India  in  the  beginning  of  December  1819;  and,  on  the 
L'2d  of  that  mouth,  Colonel  Case-[106]-ment,  who  was  at  that  time  and  still  continued 
to  be  resident  in  India,  proved  the  will  in  Calcutta. 

At  the  testator's  death  James  Lowry  was,  and  ever  since  had  been,  resident  in 
Ireland;  and,  in  July  1824,  he  proved  the  will  in  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury. 

At  the  testator's  death  J.  W.  Fulton  was  a  partner  in  the  house  of  Mackintosh  & 
Co.  of  Calcutta,  who  were  the  testator's  bankers  and  money  agents.  In  May  1820 
he  retired  from  the  partnership ;  and,  in  September  or  November  following,  he  left 
India  for  England,  and,  shortly  after  his  arrival,  he  entered  into  partnership  with 
Richards,  Mackintosh  &  Co.  of  London,  who  were  the  correspondents  and  agents  of 
Mackintosh  \-  Co.  He  died  in  January  1830,  without  having  proved  the  will  either 
in  India,  England  or  elsewhere.     His  widow,  Anne  Fulton,  was  his  executrix. 

The  testator's  residuary  estate  consisted  of  113,473  sicca  rupees,  two  shares  in 
the  Calcutta.  Bank,  and  three  six  per  cent,  notes  of  the  Indian  Government.  Tlie 
bank  shares  and  Government  notes  were  sold  after  J.  W^.  Fulton  had  retired  from  the 
firm  of  Mackintosh  &  Company,  and  the  proceeds,  together  with  the  113,473  sicca 
rupees,  or  a  considerable  part  thereof,  were  allowed  by  Colonel  Casement,  with  the 
full  knowledge  and  acquiescence,  as  it  was  alleged,  of  J.  W.  Fulton,  to  remain  in  the 
hands  of  Mackintosh  &  Co.,  and  to  be  used  by  them  as  part  of  the  assets  of  their 
business,  until  January  1833,  when  the  house  stopped  payment. 

John  Lowry,  one  of  the  testator's  sons,  died  an  infant  in  1825.  George  Lowry, 
the  other  son,  attained  21  and  [107]  died  in  Ireland  in  June  1831.  Letters  of 
administration  with  his  will  annexed  were  granted  to  James  Lowry  by  the  Consistory 
Court  of  the  Bishop  of  Down  and  Connor. 

The  bill  was  filed  by  the  testators  two  daughters,  the  younger  of  whom  was  still 
an  infant,  against  Anne  Fulton,  Colonel  Casement -and  James  Lowry;  and  after 
stating,  amongst  other  things,  that  those  two  gentlemen  were  out  of  the  jurisdiction 
of  the  Court,  and  charging  that  J.  W.  Fulton,  as  well  as  Colonel  Casement,  had  acted 
in  the  trusts  of  the  will  and  had  been  guilty  of  a  breach  of  trust  in  suffering  the 
testator's  property  to  remain  in  the  hands  of  Mackintosh  &  Co.,  instead  of  remitting 
it  to  England  and  investing  it  in  the  funds,  it  prayed  that  an  account  might  be  taken 
of  the  testator's  estate  come  to  the  hands  of  those  two  Defendants,  or  either  of  them, 
or  to  the  hands  of  any  other  person  or  persons,  by  their  order  or  for  their  use,  and 
also  of  the  testator's  debts,  funeral  expenses  and  legacies ;  and  that  the  testator's 
estate  might  be  applied  in  payment  thereof ;  and  that  the  residue  might  be  ascer- 
tained ;  and,  if  it  should  appear  that  any  part  of  the  estate  remained  unapplied  and 
uninvested  in  the  hands  of  Ca.sement  and  Fulton,  or  either  of  them,  with  the  knowledge 
or  consent  of  the  other,  at  the  end  of  twelve  mouths  from  the  testator's  death,  then 

(1)  The  above  statement  of  the  will  and  codicil  was  taken  from  the  brief  with 
which  alone  the  reporter  was  furnished.  The  will  is  more  fully  set  forth  in  the 
judgment  on  the  hearing  of  the  cause.     (See  post,  p.   118.) 
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T^  f     1  „f=  miV>it  Vip  char'^ed  with  interest  on  the  balances  from  time  to 
that  those  Defendants  might  be  chaea  ^^  ^^^  ^^^^^^.^.^^  .^  ^^^.^^  ^^^ 

t,me  m  the.r  hands     ad    f,^  sho^^^^  ^^^^^    ^J^^_^^^    .^^^^   ^^^^^    ^^^^    ^^^^^   .^^ 

testators  estate  was   ""^^^^^   )  j  \    ,  ,jgg„  lost   then  that  Colonel  Casement  and 
consequence  thereof  any  part  o    .t  J   '      .  '^  ^^^I;  ^^^^,^^^^j^,     ^„  the  extent  of  that 

l^l^:^';X£:^^t;;i::^Vm  .u,sJer.Uyr^,onsMe  to  the  PlaintifTs 
estate,  m  ...nt  uc  decreed  to  replace  the  amount  thereof,  and  that  Colonel 

'^:Z^:;<it::Ai'^^^e  disUarged  from  the  trt,sts  of  the  will,  and  that 

"^"rS^,^  ^S'Satst'Sonel  Casement  and  James  Low.y  when  they 
should  come  within  the  jurisdiction. 

On  the  cause  coming  on  to  be  heard,  •  i   *.i    ^  ^u        -4. 

Mr  K  Bruce  and  Mr.  Lloyd,  for  the  Defendant  Anne  Fulton,  said  that  the  suit, 
beinc^  for  the  '^eneral  administration  of  the  testator's  estate,  cotild  not  proceed,  first, 
because  there  was  no  personal  representative  of  the  testator  before  the  Court;  that, 
sunnosin'^  J  W  Fulton  to  have  acted  in  the  trusts,  which  was  a  disputed  fact,  his 
executrix  who  was  the  only  Defendant  that  was  brought  before  the  Court,  sustained 
no  other  character  than  that  of  a  debtor  to  the  testator's  estate,  and  would  be  lable 
to  account  over  again  to  his  executors :  that  before  the  cause  could  be  heard,  the 
Plaintiiis  must  either  procure  Colonel  Casement  or  James  Lowry  to  come  within  the 
iurisdiction  or  prevail  on  some  one  to  take  out  administration  to  the  testator  for  the 
purposes  of'  the  suit,  if  that  would  be  sufficient,  which  was  doubtful.  Fell  v.  Brown 
(2  Bro.  C.  C.  276),  Browne  v.  Blount  (2  Russ.  &  Myl.  83),  Boverai/  v.  Orayson.  (3  Swanst. 
139  n)  ioz/Y' V.  Farlie  (2  Madd.  101),  Logan  v.  Fairlie  (2  Sim.  &  Stu.  284;  see  1 
Myi.  &  Craig,  59),  Wilsm  v.  Moore  (1  Myl.  &  Keen,  126),  Tyler  v.  Bell  (2  Myl.  & 
Craig,  89  ;  see  109),  Munch  v.  Cockerell  (ante,  vol.  8,  p.  219). 

[109]  Secondly.  That  the  personal  representative  of  George  Lowry,  one  of  the 
testator's  sons,  was  a  necessary  party  ;  inasmuch  as,  although  George  Lowry  was  alleged 
to  have  received  some  part  of  his  share  of  the  residue  in  his  lifetime,  it  did  not  appear 
that  he  had  received  the  whole  of  it. 

Mr.  Jacob,  Mr.  "Wigram  and  Mr.  Coleridge,  for  the  Plaintiffs.  The  bill  states  that 
both  Colonel  Casement  and  James  Lowry  (who  is  the  representative  of  George  Lowry, 
as  well  as  one  of  the  executors  of  the  original  testator)  ai'c  out  of  the  jurisdiction  of 
the  Court,  and  it  prays  process  against  them  when  they  shall  come  within  the  juris- 
diction. It  is  laid  down  by  Lord  Redesdale,  that  when  a  person  who  is  a  necessary 
party  is  out  of  the  jurisdiction,  that  fact  is,  in  most  cases,  a  sufficient  reason  for  not 
bringing  him  before  the  Court,  and  the  Court  will  proceed  against  the  other  parties  as 
far  as  circumstances  will  permit.  (Treat,  on  Plead.  164,  165,  172  and  173,  4th  edit.) 
The  Court,  therefore,  will  proceed  against  Mrs.  Fulton.  James  Lowry  is  not  alleged 
to  have  acted,  and,  therefore,  he  is  not  a  necessary  party  for  any  other  purpose  than 
to  protect  the  testator's  estate. 

The  Defendants'  counsel  have  cited  several  cases  which  they  consider  to  be  applic- 
able to  the  present  case.  The  first  is  Fell  v.  Brown.  If  that  case  be  right,  the  cases- 
subsequently  decided  by  Lord  Eldon  must  be  wrong.  It  cannot  be  the  law  of  this 
Court  that  in  the  absence  of  the  mortgagor,  the  Court  cannot  decide  the  rights  as 
between  the  first  and  second  mortgagee.  In  Broume  v.  Blmint  the  bill  was  filed  by  a- 
judgment-[110]-creditor  of  Sir  Charles  Blount,  for  the  purpose  of  getting  equitable 
execution  against  certain  freehold  estates  which  were  vested  in  trustees  upon  certain 
trusts  under  which  Sir  C.  Blount  was  entitled  to  the  rents  during  his  life.  "When 
the  cause  came  on  to  be  heard.  Sir  Charles  Blount,  who  was  abroad,  had  not  appeared  ; 
but  the  trustees  and  the  other  parties  who  were  interested  in  the  estates  were  before 
the  Court :  and  Sir  J.  Leach,  M.R.,  decided  that  the  cause  could  not  proceed  in  the 
absence  of  Sir  C.  Blount.  But  the  Court  will  find  that  in  another  case,  Tanjield  v. 
Iriine  (1  Russ.  249),  in  which  Sir  John  Leach  decided  on  a  similar  ground,  his 
decision  was  appealed  from,  and  Lord  Eldon  differed  in  opinion  from  him.  In  Lowe 
V.  Farlie,  the  will  had  never  been  proved  in  this  country  ;  and  the  only  Defendant  to^ 
the  suit  was  an  agent,  to  whom  one  of  the  executors,  who  was  resident  in  India,  had 
remitted  a  sum  of  money  :  and  it  is  evident,  from  the  reasons  assigned  by  Sir  T. 
Plumer,  V.-C,  in  his  judgment,  that  the  bill  could  not  be  sustained.     In  Tyler  v. 
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Bell,  no  personal  representative  of  Margaret  Maria  Moserop,  appointed  by  any 
Ecclesiastical  Court  in  this  couiitrv,  was  made  a  party  to  the  suit,  as  being  either 
within  or  out  of  the  jurisdiction  :  and,  moreover,  the  Lord  Chancellor  did  not  decide 
that  the  personal  representative  must  be  actually  present.  In  JFilson  v.  Moore  Sir 
John  Leach  seems  to  have  departed  in  some  measure  from  what  he  had  decided  in 
Broictw  V.  Blount :  for  His  Honor  held  that  as  Bennett,  the  person  in  whom  the  real 
estate  was  vested,  was  made  a  Defendant,  the  cause  ought  to  proceed  notwithstanding 
he  was  out  of  the  jurisdiction.  Here  we  have  a  personal  representative  of  the  testator, 
constituted  by  the  Prerogative  Court,  a  [111]  party  to  the  record.  In  Logan  v. 
Fairlie  the  testator  was  not  represented  at  all  in  this  country  ;  and  it  was  held  that 
administration  must  be  taken  out  to  him,  on  account  of  legacy  duty  being  payable. 
Here  the  will  has  been  proved  in  this  country ;  and  neither  legacy  nor  probate  duty 
is  payable.     Arnold  v.  Arnold  (2  Myl.  &  Craig,  2-56). 

With  respect  to  George  Lowry,  it  appears,  from  the  correspondence  in  the  cause, 
that  he  was  paid  the  whole  of  his  share.  But  supposing  that  not  to  be  so,  the  case 
with  respect  to  his  personal  representative  is  totally  different.  It  is  not  the  object 
of  the  present  suit  to  administer  his  property.  The  only  reason  for  his  personal 
representative  being  a  puirty  to  the  suit  is  that  his  interest  may  be  protected  ;  and 
James  Lowry,  who  is  his  representative  according  to  the  place  of  his  domicile,  is  quite 
sufficient  for  that  purpose.     Anderson  v.  Cannier  (2  Myl.  A;  Keen,  763). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  It  is  not  necessary  for  me  to  give  an 
opinion  on  a  case  which  is  not  before  me  :  but  I  can  conceive  that  it  might  be  possible 
so  to  frame  a  case  with  regard  to  transactions  in  which  Mr.  Fulton  was  concerned,  as 
to  have  relief  against  his  representative  without  making  some  of  those  persons  parties 
whose  presence  is  said  to  be  necessary  on  the  present  record.  That,  however,  is  not  the 
case  which  this  record  presents  to  me.  I  judge  of  what  the  case  is,  in  a  great  degree, 
by  what  is  prayed  by  the  bill. 

Now  the  prayer  of  the  bill  is  that  an  account  may  be  taken  of  the  personal  estate 
of  the  testator  possessed  by  or  come  to  the  hands  of  Colonel  Casement  and  Mr. 
Fulton  or  either  of  them,  or  by  any  person  or  persons  [112]  by  their  or  either  of  their 
order,  or  for  their  or  either  of  their  use ;  and  also  that  an  account  may  be  taken  of 
the  testator's  debts,  funeral  expenses  and  legacies.  Then  it  asks  that  the  personal 
estate  of  the  testator  may  be  applied  in  payment  of  his  debts,  funeral  expenses  and 
legacies  (so  that  I  cannot  take  it  for  granted  that  all  the  debts  are  paid) ;  and  that 
the  residue  may  be  ascertained,  and  that  Colonel  Casement  and  Mr.  Fulton  may  be 
charged  with  interest  on  the  balances  from  time  to  time  in  their  hands  ;  and  if  it 
should  appear  that  any  of  the  securities  in  which  the  testator's  personal  estate  was 
invested  were  sold  and  converted  into  cash,  and  that  in  consequence  of  such  sale  and 
conversion  any  part  of  the  estate  has  been  lost,  then  that  Colonel  Casement  and  the 
estate  of  Mr.  Fulton  and  the  Defendant  Anne  Fulton,  as  his  personal  representative, 
to  the  extent  of  that  estate,  may  be  declared  to  be  jointly  and  severally  responsible 
to  the  Plaintiffs  for  such  loss,  and  that  they  may  be  decreed  to  replace  the  amount  of 
the  loss.  Then  it  asks  that  (if  necessary)  an  account  may  be  taken  of  Fulton's  estate, 
and  that  Colonel  Casement  and  James  Lowry  may  be  discharged  from  acting  any 
longer  in  the  execution  of  the  trusts  of  the  will. 

The  case,  as  I  understand  it,  is  this :  The  testator  made  a  will  by  which  he 
appointed  Colonel  Casement,  James  Lowry  and  John  W.  Fulton  his  executors. 
Casement  proved  the  will  in  India,  and  Lowry  proved  the  will  in  England  :  and  it  is 
observable  that  the  bill  asks  for  a  general  administration  of  the  personal  estate. 
Fulton  never  proved,  but  it  is  alleged  that  he  did,  in  some  manner,  act ;  and  in  respect 
of  his  so  acting,  which  is  alleged  to  have  had  the  concurrence  or  connivance  of  Colonel 
Ca-sement,  the  particular  relief  is  sought  by  the  prayer  of  this  bill. 

[113]  Now,  how  can  I  administer  the  estate  generally,  without  having  the  personal 
representative  of  the  testator  here !  Fulton  never  proved  ;  and,  though  he  might,  in 
some  sense,  be  said  to  have  been  an  executor ;  yet,  he  having  died,  the  representation 
of  the  testator  is  not  in  his  executrix  ;  because  Colonel  Casement,  who  proved  in  India, 
and  James  Lowry,  who  proved  in  England,  are  both  of  them  alive.  But  Colonel 
Casement  is  said  to  be  now  in  India ;  and  James  Lowry  is  said  to  be  in  Ireland : 
nevertheless,  it  is  absolutely  necessary,  for  the  general  administration  of  the  estate 
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which  is  asked  by  this  bill,  that  there  should  be  before  the  Court,  with  more  or  less  of 
Tubstance  of  character,  a  person  who  does  represent  the  personal  estate  of  the  testator : 
and  thouc^h  it  may  be  true  that  the  person  who  may  be  appointed  for  that  purpose 
wifue  a  mere  "or^inee  of  the  Plaintiffs ;  yet  it  should  be  observed  that  that  person, 
by  taking  out  administration,  will  incur  al  the  responsibility  of  an  administrator: 
and  thoir^h  he  may  voluntarilv  clothe  himself  with  that  character,  yet  what  the  Court 
looks  at  is" to  see  that  the  estate  of  which  he  is  administrator  is  properly  protected  by 
his  superintendence.  It  seems  to  me,  there  ore  that  the  mere  fact  that  Colonel 
Casement  is  in  India,  and  James  Lowry  in  Ireland,  is  not  an  answer  to  the  objection 
that  there  is  no  personal  representative  of  the  testator  before  the  Court. 

Then  the  next  objection  made  by  the  Defendants  is  that  the  suit  cannot  go  on 
unless  Colonel  Casement  is  here.  Now,  as  I  .said  before,  I  can  conceive  that  the 
record  mi^^ht  have  been  so  framed,  suggesting  certain  circumstances,  as  that  relief 
mif'ht  have  been  given  in  the  absence  of  Colonel  Casement.  But  observe  what  is 
asked  by  this  bill.  It  asks  first,  specifically,  that  Colonel  Casement  may  be  charged 
with  interest  on  the  balances  [114]  from  time  to  time  in  his  hands  and  with  the  loss 
occasioned  by  the  conversion  of  the  testator's  securities  into  cash,  and,  in  the  next 
place,  that  he  may  be  discharged  from  acting  any  longer  in  the  execution  of  the  trusts 
of  the  will.  How  is  it  possible  to  give  that  relief  against  a  person  who  is  not  present] 
It  appears  to  me,  therefore,  that  that  objection  must  be  sustained. 

The  last  objection  relates  to  George  Lowry,  the  residuary  legatee  who  is  stated  to 
be  dead.  It  is  impossible  for  me  to  assume  that  that  letter  which  was  written  by 
Mackintosh  &  Co.,  and  which  the  Plaintiffs'  counsel  have  relied  upon,  is  equivalent  to 
proof  that  George  Lowry  did  receive  the  whole  of  his  share  of  the  personal  estate :  it 
amounts  merelv  to  this ;  that  he  may  have  received  something  in  respect  of  his  share. 
Then,  he  is  dead,  and  it  is  stated  that  James  Lowry,  who  was  the  executor  of  the 
testator  who  proved  in  England,  has  proved  the  will  of  George  Lowry  in  the  Diocese 
of  Down  and  Connor  in  Ireland.  But  this  Court  knows  nothing  of  that :  and  I 
apprehend  that  it  is  quite  a  matter  of  course,  where  a  bill  is  filed  for  the  purpose  of 
having  the  residue  of  a  testator's  estate  ascertained,  and  for  the  payment  of  it  among 
the  parties  entitled,  that  you  must  either  have  all  the  parties  who  are  entitled  to  it 
before  the  Court,  or  give  some  good,  substantial  reason  why  some  of  them  are  not 
before  the  Court.  The  mere  fact  that  George  Lowry  is  dead,  and  that  some  person 
has  proved  his  will  in  a  Diocesan  Court  not  in  England,  is  no  reason  why  you  should 
not  have  his  representative  here  :  and  my  opinion,  therefore,  is  that  that  objection 
also  must  be  sustained. 

The  cause  was  ordered  to  stand  over,  with  liberty  to  the  Plaintiffs  to  amend  by 
adding  parties  and  otherwise,  as  [115]  they  should  be  advised  :  and  His  Honor  gave 
the  Defendants  the  costs  of  the  day,  notwithstanding  the  objections  for  want  of  parties 
were  not  taken  by  the  answers. 

In  consequence  of  the  above  decision,  William  Handley  obtained,  from  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury,  letters  of  administration  to  the 
testator  and  also  to  George  Lowry ;  and  he  was  made  a  Defendant  to  the  bill  as  their 
sole  legal,  personal  representative  in  England.  The  letters  of  administration  to  the 
testator  were  stated  to  be  limited  for  the  purpose  to  become  and  be  made  a  party  to 
a  bill  or  bills  to  be  exhibited  against  Handley  in  any  of  Her  Majesty's  [116]  Courts 
of  Equity,  and  to  carry  the  decree  or  decrees  of  the  said  Courts  into  effect :  and  the 
letters  of  administration  to  George  Lowry  were  stated  to  be  limited  to  the  purpose 
only  to  attend,  supply,  substantiate  and  confirm  the  proceedings  already  had  or  that 
might,  thereafter,  be  had  in  this  cause,  or  in  any  other  suit  which  might  hereafter 
be  commenced,  in  this  or  any  other  Court,  touching  the  premises,  and  until  a  final 
decree  should  be  made  therein  and  the  said  decree  carried  into  execution  and  the 
execution  thereof  fully  completed.     No  other  amendment  was  made  in  the  bill. 

It  appeared  from  the  evidence  for  the  Plaintiffs  that  Mr.  Fulton,  some  time  after 
his  return  to  England,  paid  two  legacies  given  by  the  will,  one  to  Mrs.  Stewart,  the 
testator's  aunt,  and  the  other  to  Miv  Gowdey ;  and  that,  for  the  purpose  of  satisfying 
a  legacy  of  £2000  given  by  the  testator  to  his  mother,  Eleanor  Lowrv,  for  life,  with 
remainder  to  his  brother  Casement  William  Lowry,  for  life,  with  remainder  to  the 
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children  of  the  latter,  Mr.  Fultou  invested  that  sum  in  the  purchase  of  stock  in  the 
names  of  himself  and  Colonel  Casement,  as  trustees  thereof.  It  appeared  also  that 
Mr.  Fulton  had  regulated  the  expenses  of  the  testator's  children,  and  had  given,  from 
time  to  time,  directions  as  to  their  maintenance  and  education  ;  and  that,  the  Plaintifl's 
ha\Tng  been  placed,  first,  under  the  care  of  Mrs.  Stewart,  and,  upon  her  death,  under 
the  care  of  a  lady  named  Spitter,  he  had  paid  those  ladies  for  their  maintenance  and 
education.  The  Plaintiffs  also  gave  in  evidence  several  letters  from  Mr.  Fulton  to 
Mrs.  Stewart  and  Jane  Lowrv,  the  elder  Plaintiff,  containing  expressions  which 
shewed,  as  they  contended,  that  Mr.  Fulton  considered  and  held  himself  forth  as  the 
guardian  of  the  Plaintiffs  and  the  trustee  of  their  property. 

[117]  On  the  part  of  the  Defendant,  Mrs.  Fulton,  e'\"ideuce  was  entered  into  which 
tended  to  shew  that  all  the  above-mentioned  acts  were  done  by  Mr.  Fulton,  in  com- 
pliance with  directions  sent  from  time  to  time,  either  by  Colonel  Casement  or  by 
Mackintosh  &  Co.  as  his  agents;  and  that  remittances  had  been  made  by  them  to  Rickards, 
Mackintosh  &  Co.  for  the  purpose  of  paying  the  legacies  and  the  expenses  of  the 
Plaintiffs'  maintenance  and  education.  It  further  appeared  that  Mr.  Fulton,  in  his 
answer  to  a  bill  which,  in  the  year  1824,  was  filed  against  him,  in  the  Court  of 
Chancery  of  Ireland,  by  James  Lowry,  Casement  William  Lowry  and  the  testator's 
children  denied  that  he  had  ever  acted  or  meant  to  act  as  an  executor  of  the  testator, 
or  that,  independently  of  his  partners,  Rickards,  Mackintosh  &  Co.,  he  had  ever 
received  any  money  from  or  out  of  the  testator's  estate  or  effects. 
The  cause  now  came  on  to  be  heard. (1) 

Mr.  Jacob,  Mr.  Bethell  and  Mr.  Coleridge,  for  the  Plaintiffs,  contended  that  the 
payments  made  by  Mr.  Fulton,  and  the  other  acts  done  by  him  as  before  mentioned, 
shewed  that  he  had  accepted  the  trusts  and  acted  as  a  trustee  and  executor  of  the 
testator's  will ;  and,  consequently,  that  he  was  responsible  to  the  Plaintiffs  for  the 
breach  of  trust  that  had  been  committed  by  suffering  the  testator's  property  to  remain 
in  the  hands  of  Mackintosh  &  Co.  i'rck  v.  Walker  (3  Myl.  &  Craig,  702),  Boanlman 
V.  Mosman  (1  Bro.  C.  C.  68),  French  v.  Hobson  (9  Ves."  103),  Conyngham  v.  [118] 
Conyngham  (1  Vez.  522),  Walker  v.  Si/manils  (3  Swanst.  1  ;  see  Munch  v.  Cockerell,  ante, 
vol.  8,  p.  219),  Stacey  v.  Eljih  (1  Myl'.  &  Keen,  195). 

Mr.  Knight  Bruce  and  Mr.  Lloyd,  for  the  Defendant  Mrs.  Fulton,  said  that  Mr. 
Fulton  had  never  accepted  or  acted  in  the  trusts  of  the  will  ;  and  that  the  acts  relied 
upon  by  the  Plaintiffs'  counsel  were  done  by  him  merely  as  the  agent  of  Colonel 
Casement. 

Mr.  White  apjjeared  for  the  Defendant  Handley. 

The  Vice-Ch.\ncellor  [Sir  L.  Shadwell].  In  this  case  the  facts  appear  to  be 
that  the  testator,  Thomas  Lowry,  made  his  will  on  the  2d  of  October  1817  ;  and,  by 
that  will,  after  giving  certain  small  legacies  and  a  sum  of  £2000  to  his  mother,  for 
life,  with  remainders  over,  and  a  sum  of  8000  sicca  rupees  for  the  benefit  of  a 
Hindostanee  woman  called  Rajbibbie,  for  life,  with  remainder  over,  he  gave,  in  effect, 
the  residue  of  his  personal  estate  among  the  three  children  that  woman  then  had,  and 
a  child  of  whom  she  was  at  that  time  enceinte.  That  child  was  born  and  christened 
by  the  name  of  Mary  Ellen  ;  and  she  and  her  eldest  sister  are  the  Plaintiffs  in  the 
cause.  The  testator  made  a  codicil  on  the  3d  of  March  1819  ;  and  he  died  in  the 
month  of  December  1819.  He  appointed  three  executors,  James  Lowry,  who  then 
was  and  now  is  resident  in  Ireland,  Colonel  Casement,  who  then  was  and  now  is 
resident  in  India,  and  Mr.  John  Williamson  Fulton,  who  was  then  in  Calcutta,  but 
who  never  proved  the  will  either  in  England,  India  or  elsewhere.  The  will  was  [119] 
proved  in  Bengal  on  the  22d  of  December  1819  by  Colonel  Casement,  and  it  was 
proved  in  the  province  of  Canterbury  on  the  20th  of  July  1824  by  James  Lowry. 

Upon  the  construction  of  this  will  I  think  that  the  general  residue  ought  to  have 
been  invested  in  Government  or  other  securities  in  England.  The  expression  is 
"  Government  or  other  good  securities  "  generally.  The  expression  as  to  Rajbibbie's 
legacy  of  8000  sicca  rupees  is  "  Government  or  other  good  security  in  Calcutta,"  and 
she  is  described  as  of  Hindostan.     But  the  children  who  are  named  in  the  will,  the 

(1)  The  reporter  was  unavoidably  absent  from  Court  on  some  of  the  days  on 
which  the  cause  was  argued. 
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residuary  legatees,  are  all  said  to  be  now  in  Ireland  ;  and  James  Lowry,  who  was  the 
ultimate  residuary  legatee,  is  said  to  be  now  m  the  north  of  Ireland. 

The  testator  had  dealings  with  Mackintosh  &  Co.  of  Calcutta  who,  long  before 
And  up  to  the  time  of  his  death,  were  his  money  agents  and  bankers  ;  and  he  had 
lar-e  suras  of  money  in  their  hands.  The  account  current,  dated  the  1st  of  May 
18-''7  which  has  been  proved  as  an  exhibit,  shews  how  his  assets  were  dealt  \vith  by 
thc'm'-  and  the  account  was  kept  as  between  the  estate  of  the  testator  and  Colonel 
Casement  as  his  executor,  but,  in  reality,  it  was  an  account  between  Mackintosh  & 
Co  and  Colonel  Casement.  The  bill  states  the  diflferent  sales  of  the  Government 
notes  and  bank  shares  to  have  been  made  by  the  direction  of  Colonel  Casement,  but 
with  the  knowledge  of  Mr.  Fulton.  There,  however,  is  no  evidence  that  that  sale, 
or  that  any  sale  was  effected  with  Fulton's  knowledge  ;  and,  if  it  were  so,  he  could 
not  be  responsible  as  executor  for  the  sale.  There  could  not  have  been  a  remittance 
to  England  without  a  sale ;  the  sale  was  right ;  but  the  keeping  of  the  produce 
uninvested  in  the  hands  of  Mackintosh  &  Co.  was  wrong ;  [120]  but  with  that  Mr. 
Fulton  had  nothing  to  do ;  for,  though  he  was  a  partner  in  the  house  of  Mackintosh 
*  Co.,  yet  the  Plafntiffs  have  proved  that  he  ceased  to  be  a  partner  in  the  house  on 
the  IsVof  May  1820.  He  left  Calcutta  for  England,  as  the  bill  says,  in  September 
1820,  but,  as  the  answer  states,  on  the  19th  of  November  1820,  and  he  brought  with 
him  the  Plaintiff,  Mary  Ellen,  and,  on  reaching  England,  he  sent  her  to  Mrs.  Stewart, 
in  Ireland,  with  whom  the  Plaintiff,  Jane,  who  was  then  eight  or  nine  years  old, 
resided.  In  September  1819  Mr.  Fulton  took  some  steps  towards  disposing  of  his 
share  and  interest  in  the  house  of  Mackintosh  &  Co.;  and  it  is  distinctly  proved 
by  one  of  the  Plaintiff's  witnesses,  who,  in  August  1820,  became  himself  a  partner 
in  that  house,  that  Mr.  Fulton  ceased  to  be  a  partner  in  it  on  the  1st  of  May  1820, 
that  is,  several  months  before  the  sale  of  the  Government  notes  in  August  1820. 
Rickards,  Mackintosh  &  Co.,  of  London,  were  the  general  factors  and  agents  of 
Mackintosh  &  Co.,  and  Mackintosh  &  Co.  were  the  general  factors  and  agents  of 
Kickards,  Mackintosh  &  Co. ;  but  Eickards,  Mackintosh  &  Co.  were  not  partners 
with  Mackintosh  &  Co.  In,  or  not  long  after,  the  year  1823,  Mr.  Fulton  became 
a  partner  in  the  house  of  Rickards,  Mackintosh  &  Co.,  and  continued  a  partner  in  it 
till  he  died.  When  Mr.  Fulton  quitted  India  he  had  a  large  sum  of  money  due  to 
him  in  the  hands  of  Mackintosh  &  Co.  Of  that  sum  he  gradually  drew  out  about 
5-6ths ;  and,  at  the  time  of  the  failure  of  Mackintosh  &  Co.,  the  balance  due  to 
him  was  102,517  sicca  rupees,  according  to  the  evidence  of  one  of  the  Plaintiffs' 
witnesses.  He  dealt  with  his  former  partners  just  as  other  customers  might  have 
done.  From  1821  to  1827  Rickards  &  Co.  were  indebted  to  Mackintosh  &  Co.,  but 
in  1827  they  became  creditors;  and  in  1829  they  had  a  demand  upon  Mackintosh 
[121]  &  Co.  to  the  amount  of  upwards  of  a  million  sicca  rupees.  Yet  Mr.  Fulton 
still  left  part  of  his  money  in  the  house  of  Mackintosh  &  Co.  About  January  1823 
Colonel  Casement,  through  Mackintosh  A;  Co.,  remitted  £2000  to  Rickards,  Mackintosh 
<t  Co.,  who,  according  to  their  instructions,  invested  it  in  £2511,  15s.  6d.  Pieduced 
annuities  in  the  names  of  Colonel  Casement  and  Mr.  Fulton  to  answer  the  legacy  of 
£2000  given  to  the  testator's  mother  for  her  life,  with  remainder  to  his  brother  Case- 
ment William  Lowry  for  his  life,  with  remainder  to  the  children  of  C.  W.  Lowry. 
In  July  1824  James  Lowry,  C.  W.  Lowry  and  the  four  children  of  the  testator,  the 
three  youngest  being  infants,  by  George  Lowry  their  next  friend,  filed  a  bill  in 
Chancery  in  Ireland  against  Mr.  Fulton  for  an  account  of  the  assets  of  the  testator. 
In  November  182-t  Mr.  Fulton  put  in  his  answer  and  denied  that  he  had  ever  acted 
as  executor  of  the  testator,  or  that  he  ever  meant  to  act  in  that  capacity.  The 
schedules  to  that  answer  contained  the  early  part  of  the  account  appearing  in  the 
account  current  up  to  the  22d  of  December  1820.  Mrs.  Stewart,  with  whom  the 
children  resided  in  Ireland,  was  the  sister  of  Eleanor  Lowry,  the  testator's  mother. 
She  took  care  of  the  infant  children  till  she  died  in  1828 ;  and  thev  were  then  placed 
with  Mrs.  Spitter.  The  expenses  of  their  maintenance  and  education  were  defrayed 
by  remittances  made  by  Colonel  Casement,  through  ^Mackintosh  &  Co.,  to  Rickards, 
Mackintosh  et  Co.,  which  were  applied  by  Mr.  Fulton  and  his  widow,  and  it  is  not 
siiggested  that  the  remittances  were  not  duly  applied.  On  the  22d  of  January  1830 
Mr.  i^  ulton  died.     By  his  will  he  appointed  the  Defendant  Anne  Fulton  his  executrix, 
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and  she  proved  it  in  the  Prerogative  Court  of  Canterbury  on  the  6th  of  March  1830. 
On  the  4th  of  January  1833  Mackintosh  &  Co.  stopped  payment.  [122]  At  that 
time  a  large  fwrtion  of  the  testator's  assets  was  in  their  hands  as  the  agents  of  Colonel 
William  Casement,  and  the  testator's  estate  suffered  a  considerable  loss.  The  sub- 
stantial question  in  the  cause  is  whether  Mr.  Fulton's  estate  is  liable  for  that  loss; 
for  no  question  is  made  about  the  payment  of  the  small  legacies  or  the  application, 
for  maintenance  of  the  children,  of  the  funds  remitted  for  that  purpose. 

It  is  said  that  Mr.  Fulton  held  himself  out  to  be  an  executor ;  and  that  therefore 
he  is  liable ;  and  the  case  of  Canyngham  v.  Conijngham  was  relied  upon.  The  facts  of 
that  case  do  not  clearly  appear,  but  it  does  appear  that  the  Defendant  had  actually 
received  the  produce  of  the  trust  estate,  and,  on  that  foundation,  he  was  directed  to 
account.  Those  are  the  very  words  of  Lord  Hardwicke,  according  to  the  report ;  and 
Lord  Hardwicke  said  that  the  Defendant  had  acted  as  be  had  done  merely  to  put  the 
Plaintiff  to  difficulty  in  coming  at  his  right.  In  Urch  v.  Walker  (3  Myl.  &  Craig, 
702)  there  was  a  clear  acceptance  of  the  trust ;  for  Blackburrow  joined  with  Wood  in 
conveying  the  leasehold  trust  estate.  In  Boardman  v.  Mosman  Kj'rae,  the  trustee, 
not  mereh'  knew  that  the  trust  stock  was  sold,  but  the  proceeds  of  the  sale  were  paid 
to  him  and  his  partner.  He  therefore  was  responsible.  French  v.  Hobson  has  no 
resemblance  to  the  present  case.  There  all  the  executors  joined  in  selling  the  trust 
stock,  and  of  course  all  were  liable. 

What  was  laid  down  by  Lord  Camden  at  the  Privy  Council  in  Orr  v.  Newton 
.  2  Cox,  27-t)  is  very  important.  He  held  that  Newton,  who  had  not  proved,  but  had, 
11  some  manner,  acted,  was,  by  the  strictest  rule,  not  chargeable  except  for  his  own 
acts  personally,  and  wa-s  [123]  not  chargeable  for  the  acts  of  his  colleagues.  Lord 
Camden  also, "in  page  277  of  the  report,  notices  that  the  want  of  a  probate  in  Newton 
would  have  been  a  bar  to  his  recovering  in  any  suit  whatever. 

Now  the  object  of  this  bill  is  not  to  make  Mr.  Fulton's  estate  liable  for  what  he 
received,  but  liable  for  what  he  not  only  did  not  receive,  but  for  what  he  had  no 
means  of  receiving.  If  he  never  proved  either  in  England  or  in  India,  it  was  not 
possible  for  him  to  recover  the  assets  of  the  testator  in  the  hands  of  Mackintosh  & 
Co.  While  he  was  a  partner  in  that  house  for  a  short  time  after  the  testator's  death, 
he  was  answerable,  as  a  debtor  jointly  with  his  co-partners,  for  the  debt  due  from 
their  partnership  to  the  estate  of  the  testator.  But,  as  executor,  he  was  not  answer- 
able for  the  debt,  either  while  he  was  a  partner  or  after  he  had  ceased  to  be  a  partner. 
No  one  is  bound  by  law  to  prove  a  will.  No  case  has  been  cited  to  shew  that  an 
executor  not  proving  is  liable  for  the  default  of  an  executor  who  does  prove.  As 
long  as  he  does  not  prove,  he  is  merely  liable  for  what  he  receives.  There  is  a  loose 
and  general  charge  in  the  bill  that  Mr.  Fulton  colluded  with  Col.  Casement,  but  there 
is  no  evidence  to  support  it :  nor  is  there  any  evidence  of  concealment.  A  letter  from 
Mackintosh  iV  Co.  to  James  Lowry,  which  has  been  proved  in  the  cause,  stated  the 
plan  upon  which  Col.  Casement  meant  to  act  with  respect  to  the  small  legacies  of 
£\Q0  to  Mrs.  Stewart  and  Mr.  Gowdey,  the  legacy  of  £2000,  the  maintenance  and 
education  of  the  testator's  children,  and  the  management  of  their  funds ;  and  that 
plan  was  acted  upon.  Out  of  the  great  number  of  letters  in  the  admissions,  eleven 
are  all  that  were  written  by  Mr.  Fulton  :  ten  of  those  are  referrible  to  his  character 
of  agent.  The  expressions  in  the  remaining  [124]  letter,  dated  the  3d  of  July  1823, 
from  Mr.  Fulton  to  Mrs.  Stewart,  are  extremely  inconclusive.  In  one  sense  Mr. 
Fulton  was  an  executor,  and  they  may  refer  to  that.  But,  if  written  declarations 
that  he  made  are  to  be  relied  upon,  they  must  all  be  taken  together ;  and  then  the 
answer  in  the  Irish  cause  becomes  most  material ;  because  it  contains  a  declaration 
upon  oath,  when  the  attention  of  Mr.  Fulton  was  distinctly  called  to  the  circumstances 
of  which  he  was  speaking.  Upon  the  whole  evidence  of  Mr.  Fulton's  declarations 
taken  together,  I  consider  him  to  have  represented  no  otherwise  than  that  he  was  an 
agent  of  Col.  Casement ;  and  that  he  did  not  mean  to  be  taken  as  an  acting  executor. 

Evidence  has  been  given  that  Colonel  Casement  holds  a  high  office  in  Bengal  ; 
and,  without  doubt,  he  is  a  man  of  integrity ;  and  it  is  therefore  to  be  assumed  that, 
if  the  case  is  merely  what  the  Plaintiffs  represent,  when  they  apply  to  him  he  vyill  at 
once  indemnify  them  for  the  loss  occasioned  by  his  leaving  the  testator's  assets  in  the 
hands  of  Mackintosh  &  Co.     But  thev  have  not  chosen  to  make  him  substantially  a 
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party  to  this  suit ;  and  my  opinion  is  that,  upon  the  case  which  the  Plaintiffs  bring 
forward  a-ainst  Mrs.  Fulton,  they  are  not  entitled  to  relief  against  her;  for,  in  my 
opinion,  there  is  no  evidence  whatever  that  Mr.  Fulton  received  anything,  except  as 
an  agent  of  Colonel  Casement,  to  whom  alone  he  could  be  responsible^ 

Upon  the  whole,  my  opinion  is  that,  as  against  Mrs.  Fulton,  the  bill  must  be  dis- 
missed with  costs.  But,  as  to  Mr.  Handley,  the  cause  must  stand  over  till  Colonel 
Casement  and  Mr.  Lowry  come  within  the  jurisdiction,  or  appear,  if  the  Flaintilts  wish 
it.     If  not,  the  bill  must  be  dismissed,  with  costs,  altogether. 

[125]    Smith  v.  Dudley.    Jan.  26,  27,  1838. 

[S.  C.  2  Jur.  322.] 

Cmstnidim.     Settlement.     Executors  ami  Administrators. 

In  a  marriage  settlement,  the  ultimate  trust  of  the  wife's  chattels  was  for  the 
executors  or  administrators  of  the  wife  of  her  own  family,  and  the  ultimate  trust  of 
the  husband's  chattels  was  for  his  executors  or  administrators  q/  his  otm  family. 
Held,  that  though  the  same  words  were  used,  mutatis  mutandis,  in  both  limitations, 
yet  the  Court  was  justified  in  holding  that,  with  respect  to  the  wife's  chattels,  they 
meant  her  next  of  kin  at  her  death,  and  with  respect  to  the  husband's  chattels,  his 
executors  or  administrators  simply. 

By  the  settlement  on  the  marriage  of  Benjamin  Pountney  with  Mary  Wheeler, 
bearing  date  the  26th  of  May  1801,  and  made  between  Henry  Barnsley  and  Elizabeth, 
his  wife,  of  the  first  part,  Mary  Wheeler  (who  was  described  as  the  daughter  and  only 
child  of  Elizabeth  Barnsley  by  her  former  husband  Thomas  Wheeler,  deceased),  of  the 
second  part,  Benjamin  Pountney  of  the  third  part,  and  Thomas  Dudley  and  George 
Briscoe,  of  the  fourth  part ;  Henry  Barnsley  and  Elizabeth,  his  wife,  conveyed  and 
assigned  certain  freehold  and  leasehold  hereditaments  to  Dudley  and  Briscoe,  their 
heirs,  executors,  administrators  and  assigns,  in  trust  for  Barnsley  and  wife,  according 
to  their  several  and  respective  estates  and  interests  in  the  premises  at  the  execution 
of  the  settlement,  until  the  solemnization  of  the  marriage,  and,  after  the  solemniza- 
tion thereof,  to  the  use  of  Barnsley  and  wife,  for  their  lives  and  the  life  of  the 
longer  liver  of  them,  and,  after  their  deceases  and  the  decease  of  the  survivor  of 
them,  then  upon  trust  that  Dudley  and  Briscoe,  and  the  survivor  of  them,  his 
heirs,  executors,  itc,  should  permit  Benjamin  Pountney  to  receive  the  rents  of  the 
freehold  and  leasehold  premises,  according  to  the  nature  and  tenure  of  such  estates 
respectively,  for  his  life,  provided  he  so  long  remained  in  good  and  solvent  circum- 
stances, and,  after  his  decease,  failure,  insolvency  or  bankruptcy,  then  upon  trust 
that  Dudley  and  Briscoe,  and  the  survivor  of  them,  his  heirs,  executors,  &c.,  should 
receive  the  rents  and  pay  the  same  to  Mary  Wheeler  for  her  life,  for  her  separate  use, 
independent  of  Benjamin  Pountney,  and,  after  the  decease,  failure  or  bankruptcy  of 
Pountney  and  the  decease  of  Mary  Wheeler,  then  upon  trust  that  Dudley  and  Briscoe, 
and  the  survivor  of  [126]  them,  his  heirs,  executors,  &c.,  should  convey  and  assign 
the  freehold  and  leasehold  premises  to  such  child  or  children  of  the  marriage,  and  in 
such  shares,  &c.,  as  Pountney  and  Mary  Wheeler  during  their  joint  lives,  or  as  the 
survivor  of  them  after  the  death  of  one  of  them,  should  by  deed  or  will  appoint,  and, 
in  default  of  such  appointment,  then  in  trust  for  all  the"  children  of  the  marriage, 
their  heirs,  executors,  &c.,  according  to  the  nature  and  tenure  of  such  estates  respec- 
rively,  equally  as  tenants  in  common,  and,  if  but  one  child,  then  to  such  only  child 
and  his  or  her  heirs,  executors,  &c. ;  and,  in  default  of  such  issue,  then,  as  to  his  free- 
holds, to  the  use  of  the  right  heirs  of  Mary  Wheeler,  and,  as  to  the  leaseholds,  "  in 
trust  for  the  executors  and  administrators  of  the  said  Mary  Wheeler's  own  family,  and 
to  and  for  none  other  use,  intent  or  purposes  whatsoever." 

And  Barnsley,  for  himself  and  his  wife,  and  for  his  and  her  heirs,  executors  and 
administrators,  and  Mary  Wheeler,  for  herself  and  her  heirs,  executors  and  adminis- 
trators, covenanted  with   Dudley  and   Briscoe,  that   they,  Barnsley  and   wife   and 
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Mary  Wlieeler,  would,  as  soon  as  conveniently  might  be  after  the  solemnization  of 
the  marriage,  surrender  certain  copyhold  hereditaments  mentioned  in  the  settlement, 
to  the  use  of  Dudley  and  Briscoe  and  their  heirs,  upon  such  and  the  same  trusts, 
intents  and  purposes  as  were  thereinbefore  limited  of  and  concerning  the  freehold  and 
leasehold  hereditaments  and  premises. 

And  Barnsley  and  wife  assigned  to  Dudley  and  Briscoe,  their  executors,  <S:c.,  all 
their  household  goods  and  furniture  which  were  contained  in  a  schedule  bearing  even 
date  with  the  settlement,  upon  such  and  the  same  trusts,  and  for  such  and  the  same 
uses,  intents  and  pur-[127]-poses  as  therein  declared  and  hereinafter  mentioned  of  and 
concerning  the  property  of  Mary  Wheeler  under  the  will  of  Sarah  Pitt  deceased,  and 
to  or  for  no  other  use,  trust,  intent  or  purpose  whatsoever :  and,  after  reciting  that, 
under  the  will  of  Sarah  Pitt,  Mary  Wheeler  was  entitled,  subject  to  the  life-estates  of 
her  mother  and  Mary  Horton  and'  Ann  Bissett,  to  a  third  part  of  the  monies  to  arise 
by  sale  of  the  freehold  estates  of  Sarah  Pitt,  and,  also,  to  a  third  part  of  the  personal 
estate  of  Sarah  Pitt :  Mary  Wheeler  assigned  to  Dudley  and  Briscoe,  their  executors, 
&c.,  all  her  share  and  interest  of  and  in  all  the  sums  of  money  to  arise  by  sale  of  the 
freehold  hereditaments  and  real  estate  of  which  Sarah  Pitt  died  possessed,  and  of  and 
in  all  the  personal  estate  and  effects  directed  to  be  sold,  called  in  and  received,  by  the 
will  of  Sarah  Pitt,  after  the  several  deceases  of  her  mother  and  Mary  Horton  and 
Ann  Bissett,  in  trust  for  Mary  Wheeler,  her  executors,  administrators  and  assigns, 
until  the  solemnization  of  the  marriage,  and,  after  the  solemnization  thereof,  upon 
trust,  as  soon  as  the  thereby  assigned  monies  and  premises  should  be  received  by 
Dudley  and  Briscoe,  to  place  out  the  same  either  in  some  public  stock,  bank  or  fund, 
or  else  upon  one  or  more  good  and  sufficient  real  or  personal  security  or  securities, 
and    to   pay   the  interest,  dividends   and    produce   arising   therefrom    to    Benjamin 
Pountney,  "for  his  life,  provided  he  should  so  long  remain  in  good  and  solvent  circum- 
stances, and,  after  his  death,  failure,  insolvency  or  bankruptcy,  upon  trust  to  pay  the 
interest,  dividends  and  produce  aforesaid  to  Mary  Wheeler  and  her  assigns,  for  her 
life,  and,  in  case  the  same  should  accrue  to  her  during  the  lifetime  of  B.  Pountney  by 
his  failure,  bankruptcy  or  insolvency,  then  the  same  to  be  for  her  separate  use,  and, 
after  the  decease,  failure  or  bankruptcy  of  B.  [128]  Pountney,  and  the  decease  of 
Mary  Wheeler,  then,  upon  trust   to  pay  the  trust  monies  to  the  children   of   the 
marriage,  equally  to  be  divided  amongst  them,  the  portions  of  sons  to  be  paid  to 
them  at  21,  and  the  portions  of  daughters  at  that  age  or  on  their  marriage,  and,  in 
case  there  should  be  no  child  of  the  marriage,  or,  there  being  such,  all  of  them  should 
die  before  their  portions  should  become  vested,  then  upon  trust  to  assign  the  trust 
monies  "  unto  and  for  the  executors  and  administrators  of  the  said  Mary  Wheeler's 
own  family  and  to  and  for  no  other  trust,  intent  or  purpose  whatsoever." 

And  B.  Pountney,  for  himself,  his  heirs,  executors,  &c.,  covenanted  with  Dudley 
and  Briscoe,  their  executors,  itc,  that  in  case  Mary  Wheeler  should  survive  him,  or 
in  case  there  should  be  any  issue  of  the  marriage  living  at  his  decease  or  born  in  due 
time  after,  his  heirs,  executors  or  administrators  should,  within  three  calendar  months 
after  his  decease  (after  first  paying  all  his  debts),  pay  to  Dudley  and  Briscoe,  or  the 
survivor  of  them,  his  executors,  &c.,  the  sum  of  £800,  upon  trust  to  place  the  same 
out  on  real  or  Government  securities,  or  in  the  purchase  of  stock  in  any  of  the  public 
companies  or  funds,  and  to  pay  the  interest  and  dividends  thereof  to  Mary  Wheeler 
and  her  assigns,  for  her  life,  for  her  and  their  own  proper  use  and  benefit,  and,  after 
the  decease  of  Mary  Wheeler,  upon  trust  to  pay  the  £800  unto  and  amongst  all  and 
every  or  any  the  child  or  children  of  the  marriage,  at  such  time  or  times,  and  in  such 
shares,  &c.',  as  B.  Pountney  and  Mary  Wheeler  should  by  deed  appoint,  and,  in 
default  thereof,  as  the  survivor  of  them  should  by  deed  or  will  appoint,  and,  in 
default  thereof,  then  upon  trust  to  pay  the  last-mentioned  trust  monies  to  all  the 
children  of  the  marriage,  equally,  as  tenants  in  [129]  common,  the  portions  of  sons  to 
be  paid  to  them  at  21,  and  the  portions  of  daughters,  at  that  age  or  on  their  marriage  ; 
and,  in  case  there  should  be  no  child  of  the  marriage,  or,  there  being  such,  all  of  them 
should  die  before  their  portions  should  become  vested,  then  upon  trust  to  pay  the 
£800  "  unto  and  for  the  executors,  or  administrators  of  the  said  Benjamin  Pountney 
of  his  own  family,  and  to  and  for  none  other  trust,  intent  or  purpose  whatsoever." 
The  settlement  then  contained  provisoes  for  the  maintenance  and  education  of  the 
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children  of  the  marriage  during  their  minorities,  and  for  the  indemnity  and  reim- 
bursement of  the  trustees.  T      J-    1    ■        \       -1    1Q.T1        A/r 

Henry  Barnslev  died  in  August  1808;  and  his  wife  died  in  April  1821  Mary 
Pountney  died  on'  the  23d  of  August  1825,  intestate,  and  without  having  had  any 
issue  Benjamin  Pountney  died  on  the  9th  of  January  1632,  having  made  his  will, 
dated  the  22d  of  Aui^ust  1827,  and  three  codicils,  the  last  of  which  was^dated  the 
29th    of    ia'nuary    16^0,   and    thereby   he    appointed    the    Defendant,    Slater,    his 

fiXGcntor 

The  Plaintiff,  Deborah  Smith,  the  wife  of  the  other  Plaintiff,  John  Smith,  was  one 
of  the  next  of  kin  of  Mary  Pountney;  and,  on  the  16th  of  November  1832,  letters  of 
administration  to  Mary  Pountney  were  granted  to  Deborah  Smith. 

The  bill,  which  was  filed  against  the  other  next  of  kin  of  Mary  Pountney  living 
at  her  death,  Slater,  the  executor  of  Benjamin  Pountney,  and  the  personal  representa- 
tives of  the  trustees  of  the  settlement,  alleged  that,  under  the  letters  of  administration, 
the  Plaintiff,  Deborah  Smith,  or  the  Plaintiff",  John  Smith,  in  her  right  became  and 
then  was  beneficially  entitled  to  the  [130]  leasehold  estates,  household  goods,  furniture  and 
effects,  mmiics,  securities  for  money  and  chattels  comprised  in  the  settlement ;  and  it  prayed 
that  the  Plaintiff',  Deborah  Smith,  as  the  administratrix  of  Mary  Pountney,  or  the 
Plaintiff,  John  Smith,  in  her  right,  might  be  declared  to  be  entitled_  to  the  leasehold 
estates  and  premises,  monies,  securities  for  money  and  effects  comprised  in  the  settle- 
ment, for  his  and  her  own  use  and  benefit,  and  that  the  same  might  be  paid,  assigned 
and  conveyed  to  her  or  him  accordingly. 

Such  of  the  next  of  kin  of  Mary  Pountney  as  were  Defendants  insisted  that  the 
Plaintiff,  Deborah  Smith,  was  not,  under  the  settlement  or  as  administratrix  of  Mary 
Pountney  or  otherwise,  entitled  to  the  trust  estate,  effects,  monies  and  premises,  for 
her  own  absolute  use  and  benefit  or  otherwise  than  as  a  trustee  for  the  next  of  kin  of 
Mary  Pountney  living  at  her  decease. 

The  question  in  the  cause  was  who  was  entitled  to  the  chattels  real  and  personal 
comprised  in  the  settlement,  under  the  words,  "  the  executors  or  administrators  of 
Mary  Wheeler's  own  family." 

The  Solicitor-General  [Sir  R.  M.  Rolfe]  and  Mr.  K.  Parker,  for  the  Plaintiffs, 
contended  that,  under  the  above-mentioned  words,  either  the  administrator  or  the 
next  of  kin  of  Mary  Wheeler,  to  the  exclusion  of  her  husband,  vi-ere  entitled,  and 
that  the  words,  "of  Mary  Wheeler's  own  family,"  were  added  for  the  purpose  of 
excluding  him  ;  that  the  ultimate  trust  of  the  property  settled  by  the  husband  was 
declared  in  the  same  words,  mutatis  mutandis;  and  it  was  the  intention  of  the  parties 
to  the  settlement  that,  if  there  should  be  no  issue  of  the  marriage,  the  property  settled 
by  the  wife  and  her  parents  [131]  should  return  to  her  family,  and  the  property  settled 
by  the  husband  to  his  family  ;  that  it  was  clear  that  the  words,  "  the  executors  or 
administrators,"  &c.,  were  not  meant  to  be  words  of  limitation  ;  for,  where  they  were 
intended  so  to  be,  the  expression  was  in  the  following  form,  namely,  "  to  A.  B.,  his 
executors,  administrators  and  assigns."  Evans  v  Charles  (l  Anstr.  i 2S) ;  Jennings  v. 
GaUirnore  (3  Ves.  146);  Stevens  v.  Baqwell  (15  Ves.  139);  Bulmer  v.  Jay  {ante,  vol.  4, 
p.  48 ;  3  Myl.  &  Keen,  197) ;  Collier  v.  Squire  (3  Russ.  467). 

Mr.  Collyer,  for  some  of  the  Defendants,  the  next  of  kin  of  Mrs.  Pountney, 
contended  that  her  executors  or  administrators  were  intended  to  take  the  property  as 
trustees  for  her  next  of  kin.     Palin  v.  Hills  (1  Myl.  &  Keen,  470).  "      i  j 

Mr.  Cooper  and  Mr.  Hall  appeared  for  the  rest  of  the  next  of  kin.  ' 

Mr.  Jacob  and  Mr.  G.  Richards,  for  the  representatives  of  the  trustees  of  the 
settlement,  said  that  the  limitation  in  question  was  void  for  uncertainty ;  or,  at  all 
event.?,  no  person  who  should  be  living  at  the  death  of  Mrs.  Pountney  could  be 
intended  to  take  in  his  own  character  ;  but  that  the  parties  to  the  settlement  intended 
to  designate  the  executors  or  administrators  of  some  person  whom  they  expected 
would  be  dead  at  the  time  when  the  limitation  took  effect.  Doe  v.  Joinville  (3  East, 
If.)   HarUmdy.  Trigg  (1  Bro.  C.  C.  142),  Hollowcu/  v.  Holloway  (5  Ves.  399). 

-Ur.  Knight  Bruce  and  Mr.  Stinton,  for  the  Defendant  Slater,  the  executor  of 
tenjamm  Pountney,  said  that  [132]  the  ultimate  limitation  of  the  freeholds  to  the 
right  heirs  of  Mrs.  Pountney  united  with  her  previous  estate  for  life  and  gave  her  the 
absolute  interest,  and  that  the  ultimate  limitation  of  the  leaseholds  and  other  chattels 
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was  intended  to  have  the  like  effect.      Genery  v.   Fitzgerald   (Jac.   468),  Sanders   v 
Franh  (2  Madd.  147). 

The  Vice-Ciuncellor  [Sir  L.  Shadwell].  I  apprehend  that,  where  the  Court  has  to 
put  a  construction  upon  expressions  in  an  instrument  the  meaning  of  which  is  doubtful, 
it  is  justified  in  departing  from  the  literal  meaning  of  the  words  where  it  is  obvious, 
taking  the  whole  of  the  instrument  together,  what  the  intention  of  the  parties  was ; 
and  that,  for  that  purpose,  the  Court  is  at  liberty  to  consider  the  same  general  words 
as  having  one  meaning  in  one  part  of  the  instrument,  and  a  difi'erent  meaning  in 
another  part  of  it.  Thus  the  same  words  have  been  held  to  have  one  meaning  in 
limitations  of  freeholds,  and  a  different  meaning  in  limitations  of  chattels. 

On  looking  into  the  settlement  in  this  case,  it  appears  to  me  not  only  that  there 
was  a  very  small  exercise  of  understanding  in  the  use  of  words,  but  a  gross  ignorance 
of  law,  in  all  respects,  on  the  part  of  the  person  who  prepared  the  settlement.  There 
are  no  covenants  for  title,  and,  therefore,  we  cannot  resort  to  them  in  order  to  make 
out  who  is  entitled  to  the  propertj-  comprised  in  the  settlement.  With  respect  to  the 
freeholds  and  leaseholds,  which  are  taken  together,  it  does  not  appear  that  Mrs. 
Pountney  had  any  interest  in  either ;  nor  does  it  appear  whether  Barnsley  and  wife 
were  seised  of  the  freeholds  jure  uxoris ;  but,  by  the  first  witnessing  [133]  part,  they 
are  made  to  grant  and  release  as  if  the  wife  were  sui  juris ;  and  nothing  whatever  is 
said  about  a  fine  or  recovery.  The  leaseholds  appear,  on  the  face  of  the  instrument, 
to  have  belonged  to  Barnsley  and  wife  ;  and  though  Mr.  Barnsley  might  have  assigned 
the  whole  chattel  interest,  yet  his  wife  is  made  to  join  with  him.  [His  Honor  here 
read  the  limitations  of  the  freeholds  and  leaseholds.]  It  is  obvious,  with  respect  to 
the  freeholds,  that  Barnsley  and  wife  intended  to  make  such  a  limitation  of  them  as 
would  have  the  effect  of  giving  the  fee  to  Ma.'-y  Pountney  on  failure  of  issue  of  the 
marriage.  With  respect  to  the  copyholds  it  may  be  fairly  inferred,  from  the  language 
of  the  covenant,  that  Mary  Pountney  had  an  interest  in  them  [His  Honor  read  the 
covenant]  and,  when  we  come  to  the  ultimate  limitation  of  the  copyholds,  we  find 
that  it  is  to  such  and  the  same  trusts,  intents  and  purposes  as  had  been  before  declared 
concerning  the  freehold  and  leasehold  hereditaments  and  premises.  Here  is  another 
instance  of  ignorance  ;  for  the  ultimate  limitation  of  the  freeholds  must,  anyhow,  be 
taken  to  be  different  from  the  ultimate  limitation  of  the  leaseholds.  If  the  Court 
were  called  upon  to  put  a  construction  upon  this  part  of  the  settlement,  I  think  it 
would  be  bound  to  hold  that  the  copyholds  were  intended  to  go  according  to  the 
same  course  of  limitation  as  the  freeholds. 

The  next  subjects  of  the  settlement  are  the  household  furniture,  and  Mary 
Pountney's  interest  under  Mrs.  Pitt's  will :  and,  with  respect  to  them,  the  ultimate 
limitation  is  the  same  as  the  corresponding  limitation  of  the  leaseholds.  Now,  as  the 
leaseholds  and  the  household  furniture  were  the  property  of  Barnsley  and  wife,  and 
the  share  of  Mrs.  Pitt's  estate  was  the  property  of  Mary  Pountney  herself,  it  is  fair 
to  put  such  [134]  a  construction  upon  the  foolish  words  which  are  found  in  the 
ultimate  limitations  of  trust  as  to  them,  as  will  have  the  effect  of  restoring  them  to 
Mary  Pountney's  own  family. 

Then  we  come  to  the  husband's  covenant.  Now  it  would  be  absurd  to  say  that 
he  intended,  in  case  there  should  be  a  failure  of  issue  of  the  marriage,  to  give  away 
from  himself  his  own  property,  which  was  only  intended  to  be  a  provision  for  his  wife 
and  children,  and  |to  make  a  provision  for  those  unascertained  persons  who  might  be 
his  next  of  kin  at  the  time  of  his  death.  The  consequence  is  that  I  must  hold  that 
the  words  "  the  executors  or  administrators  of  Mary  Pountney's  own  family  "  mean, 
with  respect  to  the  property  of  herself  and  her  father  and  mother,  her  next  of  kin  at 
the  time  of  her  death  ;  and  that  the  words  "  the  executors  or  administrators  of  the 
said  Benjamin  Pountney  of  his  own  family  "  mean,  with  respect  to  his  property,  his 
executors  or  administrators  ;  in  other  words,  my  opinion  is  that  it  was  the  intention 
of  the  parties  to  the  settlement  that,  on  failure  of  the  issue  of  the  marriage,  the 
property  of  the  wife  should  be  restored  to  her  family,  and  that  the  property  of  the 
husband  should  revert  to  him  or  to  his  estate. 
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[135]     Penny  v.  Pretor.    Jan.  26,  1838. 

11  Geo.  i  and  1  JF.  4,  c.  47.     Infant. 

An  infant  devisee  in  tail  may  be  ordered   to  convey  under  11  Geo.  4  and  1  W.  4, 
e.  47,  s.  11. 

The  testator  in  this  cause  devised  his  real  estates  to  J.  P.  Barrow  for  life,  with 
remainder  to  J  P.  Barrow's  first  and  other  sons  successively,  in  tail  male,  with 
remainder  to  J.  P.  Barrow's  daughters  as  tenants  in  common  in  tail,  with  remainder 

to  his  own  right  heirs.  ^,    ,  .     -mt       ioot     ^     v,-  u 

The  suit  was  a  creditors'  suit.  The  original  bill  was  filed  m  May  1832,  at  which 
time  J.  P.  Barrow  was  a  bachelor.  In  the  progress  of  the  cause  he  married  and  had 
issue  two  daughters,  Mary  and  Catharine ;  and,  on  their  births,  supplemental  bills 
were  filed  in  order  to  bring  them  before  the  Court. 

The  testator's  real  estates  having  been  sold  under  the  decree,  a  petition  intituled 
in  the  original  and  supplemental  suits  and  also  in  the  matter  of  the  Act  of  Parliament 
for  Consolidating  and  Amending  the  Laws  for  Facilitating  the  Payment  of  Debts  out  of 
Real  Estate  (11  Geo.  4  and  1  Will.  4,  cap.  47)  was  presented  by  the  Plaintiff,  praying 
that  the  infant  Defendants,  Mary  and  Catharine  Barrow,  might  be  directed  to  convey 
the  estates  to  the  purchaser,  by  lease  and  release  to  be  duly  enrolled  in  the  Court, 
pursuant  to  the  above-mentioned  Act  and  the  Act  for  the  Abolition  of  Fines  and 
Recoveries  and. for  the  Substitution  of  more  simple  Modes  of  Conveyance  (3  &  4  Will. 
4,  cap.  74),  or  by  such  other  assurance  as  the  Court  should  deem  proper. 

Mr.  Chandless  appeared  in  support  of  the  petition. 

[136]  Mr.  Paynter  appeared  for  the  purchaser  and  said  that  it  was  doubtful 
whether  the  11th  or  the  r2th  section  of  the  11  Geo.  4  and  1  Will.  4,  cap.  47,  applied 
to  the  present  case ;  that,  as  the  estates  were  "  devised  in  settlement,"  there  was 
ground  for  contending  that  the  case  was  within  the  12th  section  ;  and,  if  so,  the  Court 
had  no  jurisdiction  to  make  the  order,  as  that  section  applied  to  cases  where  the 
per.sons  who  had  limited  interests  in  the  estate  directed  to  be  sold  were  adult,  and 
not  to  a  case  like  the  present,  where  the  parties  having  such  interest  were  infants. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  the  12th  section  of  the  Act 
applied  to  tenants  for  life  and  persons  having  smaller  interests;  and  that  the  11th 
section  applied  to  tenants  in  tail :  and  His  Honor  made  an  order  according  to  the 
prayer  of  the  petition.     (See  Raddiffe  v.  Eccles,  1  Keen,  130.) 

[137]     HuTCHiNGS  V.  Smith.     Feb.  14,  March  26,  1838. 
[S.  C.  7L.  J.  Ch.  128;  2  Jur.  231.] 
Husband  and  Wife.     Chose  in  Action. 

A  married  woman,  being  entitled  to  one-fifth  of  a  residue,  joined  with  her  husband 
and  the  four  other  residuary  legatees  in  filing  a  bill  to  have  the  testator's  estate 
administered,  and  the  residue  ascertained  and  distributed  amongst  the  parties 
entitled.  Pending  the  suit,  but  before  the  rights  of  the  parties  had  been  declared, 
the  husband  and  wife  joined  in  assigning  the  wife's  share  to  A.,  as  a  security  for  a 
debt  due  to  him  from  the  husband.  The  husband  died  ;  and,  afterwards,  a  decree 
was  made  directing  one-fifth  of  the  residue  to  be  paid  to  the  wife.  A.  never 
presented  a  petition  in  the  suit  or  took  any  other  step  to  enforce  his  security  until 
after  the  decree  was  made.  Held  that,  by  the  decree,  the  wife  became  entitled  to 
her  share  free  from  her  husband's  debt. 

AVhether  an  assignment,  by  a  husband  and  wife,  of  the  wife's  chose  in  action,  to  a 
particular  assignee  for  value,  is  binding  on  the  wife  surviving  :  Qu. 

Under  the  will  of  Watkins  Herbert,  the  residue  of  his  real  and  personal  estates 
became  vested  in  his  nephew  and  four  nieces.     Some  time  prior  to  the  year  1828  a 
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suit,  the  name  of  which  was  Conden  v.  Lord,  was  instituted  in  the  Court  of  Chancery 
bv  the  nephew  aud  nieces  and  the  husbands  of  the  latter  against  the  trustees  and 
executors  of  the  will,  for  the  usual  accounts  of  the  testator's  personal  estate,  debts 
and  legacies,  and  to  have  the  residue  of  the  personal  estate  ascertained  and  divided 
amongst  the  parties  entitled  under  the  will.  On  the  1st  of  February  1828  a  decree 
was  made  in  that  suit,  which  directed  the  usual  accounts  to  be  taken,  and  the  debts 
and  legacies  to  be  paid  ;  but  it  did  not  declare  any  rights. 

Ann  Hutchings,  the  Plaintiff  in  the  present  suit,  was  one  of  the  testator's  nieces ; 
and  she  and  her  late  husband,  Joseph  Hutchings,  were  two  of  the  Plaintiff's  in  the 
suit  of  Conden  v.  Lord.  Pending  that  suit,  the  testator's  nephew  died  intestate, 
leaving  his  two  sisters,  Ann  Hutchings  and  Mary  Englefield,  his  co-heirs  at  law ;  and 
Ann  Hutchings  took  out  administration  to  him. 

Joseph  Hutchings,  being  indebted  to  Messrs.  Langton,  brewers  and  co-partners,  in 
the  sum  of  £411,  b\-  an  [138]  indenture,  dated  the  17th  of  November  1830,  and 
made  between  himself  and  his  wife  of  the  one  part,  and  Messrs.  Langton  of  the  other 
part,  after  reciting  that  Hutchings,  in  right  of  his  wife,  was  entitled  under  the  will  of 
Watkins  Herbert,  to  one  equal  fourth  (1)  part  or  share  of  the  produce  of  the  estate 
and  effects  of  Watkins  Herbert,  and  which  would  shortly  be  paid  into  the  hands  of 
the  Accountant-General  of  the  Court  of  Chancery,  under  an  order  or  decree  in  the 
cause  of  Conden  v.  Lord ;  and  that  Hutchings  was  indebted  to  the  Langtons  in  the 
sum  of  £411;  and,  for  the  better  securing  the  payment  thereof  with  interest  at  five 
per  cent.,  he  and  his  wife  had  agreed  to  assign  their  said  fourth  part  or  share  under 
the  will  of  Watkins  Herbert,  or  under  or  by  virtue  of  the  decree  or  order  made  or 
about  to  be  made,  in  the  suit  of  Conden  v.  Lord  :  Hutchings  and  wife  assigned  the  said 
;  lurth  part  or  share  and  every  or  any  other  part  or  share,  vested,  accruing,  surviving 
r  contingent  of  him,  Hutchings,  in  right  of  his  wife,  of  and  in  the  produce  arising 
iider  or  by  Airtue  of  Herbert's  will,  or  under  or  by  virtue  of  an  order  or  orders, 
liecree  or  decrees,  either  then  made  or  to  be  thereafter  made,  in  the  suit  of  Conden  v. 
Lord,  upon  certain  trusts  for  securing  to  the  Langtons  the  payment  of  their  debt  and 
interest,  and,  subject  thereto,  in  trust  for  Hutchings,  his  executors,  administrators 
and  assigns ;  and  Hutchings  appointed  the  Langtons  to  be  his  attornies  for  receiving 
the  assigned  premises  and  to  give  receipts  for  the  same. 

This  deed  was  prepared  by  the  Defendant  Smith,  [139]  who  was  the  solicitor  of 
the  Langtons,  and  the  execution  of  it  by  Hutchings  and  wife  was  attested  by  him. 

After  the  execution  of  the  deed,  the  four  nieces  and  their  husbands  instituted 
another  suit,  which  also  was  called  Conden  v.  Lord,  against  the  trustees  and  executors 
uf  Herbert's  will,  praying  for  the  usual  accounts  of  the  testator's  real  estates,  and  that 
those  estates  might  be  sold  and  the  proceeds  divided  amongst  the  parties  entitled. 

In  November  1831  Hutchings  died  insolvent  and  intestate,  and  no  person  took 
out  administration  to  him.  On  the  17th  of  that  month  a  decree  was  made  in  the 
second  suit,  directing  the  usual  accounts  to  be  taken  of  the  testator's  real  estates,  and 
referring  it  to  the  Master  to  inquire  who  were  his  nephews  and  nieces  or  the  persons 
entitled  to  the  produce  of  his  real  estates  under  his  will.  In  July  1834  the  Master 
reported  that  Mrs.  Hutchings  was  one  of  the  parties  so  entitled  :  and,  on  the  9th  of 
August  following,  the  decree  on  further  directions  was  made,  in  both  causes,  by  which 
it  was  ordered  that  one-fifth  of  the  bank  annuities  therein  mentioned,  being  the 
produce  of  the  testator's  residuary  real  and  personal  estates,  should  be  transferred  to 
Mrs.  Hutchings  in  her  own  right,  and  that  another  fifth  should  be  transferred  to  her 
as  administratrix  of  her  late  brother;  and,  on  the  21st  of  the  same  month,  those 
shares  were  transferred  to  her  accordingly.  On  the  18th  of  that  month  the  Defendant 
Smith  was  informed  that  the  decree  on  further  directions  had  been  made  :  upon  which 
he  sent  for  Mrs.  Hutchings  to  his  office,  and,  after  telling  her  that  her  cause  had  been 
heard,  and  that  she  would  receive  her  money  in  a  few  days,  he  prevailed  on  her  to 
sign  a  memorandum  which  he  had  prepared,  and  which  was  as  follows  :  "  Whereas 
by  a  certain  deed  of  assignment,  bearing  date  the  17th  of  November  1830,  and  made 

(1)  This  was  a  mistake.  Mrs.  Hutchings  was  beneficially  entitled  to  one-fifth  in 
her  own  right  and  to  half  of  another  fifth,  as  one  of  her  brother's  next  of  kin,  subject 
to  the  payment  of  his  debts. 
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1  ^  I,  \^„,,A  Tnspnh  Hiitchiiies,  deceased,  and  myself,  of  the  one 
[140]  between  ™y  l-_^,^";^^  "f^/X  part  eSin  funds  payable 'to  me  under  the 
part,  and  Messrs^La  gto,^  of  t^«  ^^^^^  P^J  ^^.^  Messrs.  Langton  in  trust  to  secure 
will  of  Wakms  He'beit  were  ass  ,ntu  ._^  consideration  of  the  said 

E^'^ltrrvnf  agreed  to":5:e  presenting  k  petition  to  the  Court  of 
ChancervTdo  hereby  a^gree  to  ratify  and  confinn  the  said  deed  of  assignment  and 
[lie  eveml  trusts  thJrein  mentioned,  and  do  hereby  promise  and  agree,  to  and  with 
tie  st-^eiai  uusua  u  ^  ^^^^  ^^  ^^^^    ^^i^^j  interest 

Su;:i\y  t^sa^  S'oTa'^l^^^^^^^^^  days   from  the  date  hereof." 

Messrs  Sn'ton  knew  nothing  of  this  memorandum  until  after  it  was  signed  ;  and 
thy  never  had  agreed  to  waive  presenting  a  petition  to  be  Court  of  Chancery  as 
recited  in  the  memorandum,  but  that  recital  was  introduced  into  it  by  the  Defendant 
Sm  th  of  h  s  own  accord.  In  September  1834  Messi-s.  Langton  brought  an  action  on 
th  memorandum,  against  Mrs.  Hatchings  ;  and,  in  November  following,  she  filed  he 
ill  in  the  present  suit,  against  them  and  Smith,  alleging  that  Smith  obtained  the 
memorandum  from  her  by  intimidation,  and  that  she  .signed  it  without  he  advice  o 
any  friend  or  professional  adviser  and  without  having  received  any  consideration,  and 
when  she  was  ignorant  that  the  deed  of  assignment  was  wholly  inoperative  and  void 
as  against  her  The  bill  prayed  that  the  memorandum  might  be  declared  void  and 
deliv'ercd  up  to  the  Plaintiff  to  be  cancelled,  and  that  the  Langtoiis  might  be  restrained 
from  proceeding  with  their  action.  _  ,    .,        ^u  • 

The  cause  now  came  on  to  be  heard.     The  main  question  was  whether  the  assign- 
ment was  not  void  as  against  the  Plaintiff,  in  consequence  of  her  having  survived  her 

husband.  ,     t^,  .     -^      t.  ^       i-       1.1 

[141]  Mr.  Knight  Bruce  and  Mr.  Moore,  for  the  Plaintiff.  It  cannot  be  disputed 
that  Mrs.  Hutchings  is  entitled  at  the  least  to  a  settlement  out  of  the  funds  comprised 
in  the  assignment :  but  we  contend  that  the  assignment  is  wholly  void  as  against 
her.  There  is  no  case  in  which  the  question,  whether  an  assignment  by  the  husband 
of  the  wife's  chose  in  action  to  a  particular  assignee  for  value  is  good  against  the 
surviving  wife,  has  been  argued  and  decided  ;  but  there  are  the  strongest  expressions  in 
the  recent  cases  against  the  affirmative  of  the  proposition.  In  Lord  Carteret  v.  Paschal 
(3  P.  AV.  197)  the  subject  in  dispute  was  an  elegit,  which  is  considered  as  a  chattel 
real ;  and  on  that  account  it  was  held  that  the  husband's  assignment  bound  the  wife. 
The  next  case  that  is  usually  cited  against  the  right  of  the  wife  is  Bates  v.  Dandi/  (2 
Atk.  207 ;  but  see  a  much  fuller  report  of  the  case  in  1  Russ.  33,  note,  and  3  Russ. 
72,  note).  There  Lord  Hardwicke  went  so  far  as  to  hold  that  the  wife  had  no  right 
even  to  a  settlement.  That,  undoubtedly,  is  not  now  the  law  of  the  Court.  In  Lord 
Salisbury  v.  Newton  (1  Eden,  370)  it  was  expressly  decided  that  the  wife  was  entitled 
to  a  settlement  as  against  the  husband's  particular  assignee  for  value :  that  case, 
however,  did  not  touch  the  present  question  ;  as  the  point  was  not  brought  before 
Lord  Henley.  In  Mitford  v.  Mitford  (9  Ves.  87  ;  see  97,  et  seq.)  it  was  decided,  and 
for  the  first  time,  that  the  general  assignment  in  bankruptcy  did  not  defeat  the  right 
of  the  surviving  wife.  Sir  W.  Grant,  M.R.,  in  his  judgment  in  that  case  discusses 
the  question  now  before  the  Court  at  considerable  length  ;  and  in  page  99  of  the 
[142]  report  His  Honor  says  :  "  It  may  seem  strange  that  a  man  should  in  any  way 
be  able  to  transfer  to  another  a  larger  or  better  interest  than  he  has  in  himself.  The 
interest  that  he  has  in  her  chose  in  action  or  equitable  interest  is  only  a  right  or 
power  to  reduce  it  into  possession.  But  what  is  supposed  to  pass  to  an  assignee  for 
valuable  consideration  is  the  absolute  right  to  the  property  wholly  freed  from  her 
contingent  right  by  survivorship."  In  Hornshy  v.  Lee  (2  Madd.  16)  the  wife's  interest 
in  the  stock  was  reversionary  at  the  time  of  the  assignment,  but  it  came  into  possession 
in  the  lifetime  of  the  husband  ;  and  yet  the  wife  was  held  to  be  entitled  to  the  stock 
in  consequence  of  her  having  survived  her  husband.  Hornshy  v.  Lee,  therefore, 
decides  the  very  point.  Sir  T.  Plumer,  V.-C,  in  his  judgment  in  that  case,  says  :  "  The 
assignment  puts  the  assignee  of  the  husband  in  the  same  situation  as  the  husband  ; 
and  if  the  husband  survives  the  wife,  the  assignee  is  entitled  to  the  property  ;  but 
here  the  husband  died  before  the  wife ;  and  the  assignee,  therefore,  is  not  entitled  to 
the  property.  According  to  Mitford  v.  Mitford  it  is  clear  that  the  general  assignment 
in  bankruptcy  does  not  pass  a  reversionary  interest  in  the  wife,  she  surviving  her 
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husband.  It  must  be  the  same  as  to  the  assignment  under  the  Insolvent  Debtors 
Act :  nor  do  I  see  what  answer  can  be  given  to  the  observation  of  Mr.  Cooke,  that  a 
particular  assignee  cannot  be  in  a  better  situation  than  an  assignee  under  the  general 
assignment  in  bankruptcy.  The  case  cited  of  JVooUands  v.  Crowcher  is  strong  to  shew 
the  insufficiency  of  the  assignment  to  bar  the  wife's  claim  in  case  she  survives  her 
husband."  There  is  another  case  which  is  not  reported  in  any  [143]  regular  book  of 
leports,  but  which  is  also  an  authority  in  our  favour.  C/uipman  v.  Curfis.(l) 

In  Pierce  v.  Thornely  {ante,  vol.  2,  p.  167  ;  see  177,  et  seq.)  the  question  arose  between 
tlie  assignee  in  bankruptcy  of  a  deceased  husband  and  the  widow  :  but  your  Honor's 
judgment  contains  observations  applicable  to  the  present  question.  Everybody  must 
be  aware  that  there  can  be  no  distinction  in  principle  between  the  assignment  in 
bankruptcy  and  an  assignment  by  the  husband  to  a  particular  assignee  for  valuable 
consideration.  Furdew  v.  Jackson  (1  Kuss.  1  ;  see  particularly  pp.  19  and  20),  Honner 
V.  Morton  (3  Russ.  65  ;  see  pp.  68  and  8-5). 

Mr.  Jacob  and  Mr.  Koe,  for  the  Defendants,  the  Langtons.  Mrs.  Hutchings  is 
Hot  entitled  to  come  for  relief  against  our  clients,  unless  she  replaces  them  in  statu 
[144]  'yuo,  that  is,  unless  she  retransfers  to  the  Accountant-General,  in  trust  in  the 
cause  of  Conden  v.  Lord,  the  funds  that  were  standing  in  his  name  on  the  18th  of 
August  1834. 

It  is  true  that  the  question  now  in  discussion  never  has  been  decided  after 
argument,  for  it  has  been  always  ta.ken  as  too  clear  for  argument.  Bates  v.  Dandy, 
as  reported  by  Mr.  Russell,  is  a  conclusive  authority  upon  the  point.  In  Bash  v. 
Dahcay  (3  Atk.  530 ;  see  533)  Lord  Hardwicke  said  that  the  assignment  by  the 
husband  of  the  wife's  reversion  would  have  been  valid  if  the  reversion  had  fallen  into 
possession  in  his  lifetime,  although  he  died  before  he  received  the  money  :  and  in 
M'dcalfe  v.  Ives  (1  Atk.  63)  the  same  learned  Judge  expresses  himself  to  the  same 
ertcct.  The  Plaintiffs  counsel  have  admitted  that  the  case  of  Lord  Salisbury  v.  Newton 
is  an  authority  against  them  ;  and  they  have  not  been  able  to  find  any  case  in  their 
favour  except  Furdeiv  v.  Jackson,  in  which  they  say  there  is  a  dictum  which  supports  their 
c;ise.  But  that  dictum  was  not  adopted,  but  was  expressly  repudiated  by  Lord  Ly  ndhurst, 
L.C.,  in  his  judgment  in  Honner  v.  Morton.  His  Lordship  says  :  "  When  the  husband 
assigns  the  chose  in  action  of  his  wife,  one  would  suppose  on  the  first  impression  that 
the  assignee  would  not  be  in  a  better  situation  than  the  assignor ;  and  that  he  too 
must  take  some  steps  to  reduce  the  subject  into  possession,  in  order  to  make  his  title 
good  against  the  wife  surviving.  But  equity  considers  the  assignment  by  the  husband 
as  amounting  to  an  agreement  that  he  will  reduce  the  property  into  possession;  it 
likewise  considers  what  a  party  agrees  to  do,  as  actually  done  :  and,  therefore,  where 
the  husband  has  [145]  the  power  of  reducing  the  property  into  possession,  his 
assignment  of  the  chose  in  action  of  the  wife  will  be  regarded  as  a  reduction  of  it  into 
possession."  This  is  consistent  with  the  opinion  of  every  other  Judge  before  whom 
the  question  has  arisen ;  and  it  is  impossible  for  the  Court  to  decide  the  contrary 
without  overruling  what  has  been  considered  to  be  the  law  for  the  last  100  years. 
Johnson  v.  Johnson  (1  Jac.  it  Walk.  472). 

Mr.  Wakefield  and  Mr.  Bethell,  for  the  Defendant  Smith,  cited  Steed  v.  Cragh 
(9  Mod.  43),  Honner  v.  Motion,  Bates  v.  iMndy,  and  Lord  Salisbury  v.  Newton. 

Mr.  Knight  Bruce,  in  reply,  referred  to  Burnett  v.  Kinaston  (Free.  Ch.  118),  and  to 
Mr.  Jacob's  edition  of  Roper  on  Husband  and  Wife,  pp.  226,  227. 

(1)  5  B3'thewood's  Precedents  in  Conveyancing,  Jarman's  edit.  p.  572,  note.  Reg. 
Lib.  A.  1827,  fol.  1658.  On  referring  to  Reg.  Lib.  the  statement  of  the  case  in  Mr. 
Bythewood's  note  appeared  to  be  accurate,  except  that  the  sum  which  was  ordered  to 
be  paid  to  Mrs.  Chapman  was  not  the  whole  of  her  fifth  share  of  the  funds  in  the  cause, 
but  the  residue  of  it  after  deducting  certain  sums  which  had  been  applied  in  satisfaction 
of  incumbrances  on  the  share.  The  whole  amount  of  the  share  was  £770  :  the  sum 
which  the  Court  ordered  to  be  paid  to  Mrs.  Chapman  was  £155  :  and  as  she  had 
presented  a  petition,  praying  to  have  the  last-mentioned  sum  settled  on  herself  and 
her  children,  the  Court  may  have  ordered  it  to  be  paid  to  her,  as  being  the  provision 
to  which  she  was  entitled  out  of  her  share.  The  case,  therefore,  does  not  appear  to 
be  an  authority  in  the  Plaintiff's  favour. 
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The  Vice-chancellor  [Sir  L.  Shadwell],  after  stating  the  case,  proceeded  as 

^""xreTssigtmient  of  xXovember  1830  was  prepared  by  Mr.  Smith,  who  was  the 
attor.>ey  of  Messrs.  Langto.i ;  and  it  is  evident  on  the  face  of  that  instrument,  that 
the  parties  did  not  know  what  was  the  share  of  Watkins  Herbert^s  estate  which  Mrs 
Hutchings  was  entitled  to.  She  was,  in  fact,  entitled  to  one-fifth  in  her  own  right, 
and  to  another  fifth  as  the  personal  representative  of  her  late  brother ;  and,  after 
payment  of  his  debts,  that  fifth  would  be  divisible  between  her  and  her  sister  ,  .so 
that  the  utmost  that  she  was  entitled  to  beneficially  was  one-fifth  and  the  half  of 
another  fifth,  subject  to  her  brother's  debts.         ,     ,  ,,     ^^      ,  .         ,.    ,        ,.     , 

In  the  proc'i-ess  of  the  two  suits  of  C'mdenv.  Lwd,  Mr.  Hutchings  died,  and  it  does 
not  appear  that  any  [146]  bill  of  revivor  was  filed,  or  that  any  notice  whatever  was 
taken  of  his  death.  On  the  9th  of  August  1834  the  decree  on  further  directions  was 
made  in  both  causes ;  from  which  it  appears  that  a  considerable  sum,  in  the  whole, 
was  forthcoming  to  Mrs.  Hutchings  in  respect  of  her  shares  ;  and,  on  the  21st  of  the 
same  month,  the  amount  of  those  shares  was  transferred  to  her.  But,  on  the  18th 
of  that  month,  Mr.  Smith  obtained  from  her  the  memorandum  which  is  the  subject 
of  the  present  suit. 

It  is  plain,  from  the  evidence  in  the  cause  and  from  the  answers  of  the  Messrs. 
Langton,  that  the  situation  in  which  Mrs.  Hutchings  stood,  with  respect  to  her 
shares,  could  not  be  explained  to  her ;  and  that  Messrs.  Langton  knew  nothing  at 
all  about  the  memorandum,  and  that  they  never  had  any  intention  of  presenting  a 
petition  to  this  Court,  and,  consequently,  the  statement  that  they  had  agreed  to 
waive  presenting  a  petition  was  merely  the  invention  of  Mr.  Smith  for  the  purpose 
of  making  it  appear  that  Mrs.  Hutchings  had  received  some  consideration  for  signing 
the  instrument. 

In  the  course  of  the  argument  a  great  deal  was  said  upon  this  question,  namely, 
whether  an  assignment  by  a  husband  and  wife  of  the  wife's  chose  in  action  to  a 
particular  assignee  for  valuable  consideration  is  binding  on  the  wife,  where  the 
husband  dies  in  her  lifetime  and  before  he  has  reduced  the  chose  in  action  into 
possession  :  and  the  cases  of  Bates  v.  Dandy,  Lard  Salisbury  v.  Newton,  and  a  great 
many  other  cases  were  cited.  It  is  not,  however,  necessary  for  me  to  enter  into 
the  general  question  in  order  to  decide  the  case  now  before  me.  But,  when  it 
becomes  neces.sary  to  decide  that  question,  the  Court  will  have  to  consider  whether 
the  [147]  cases  of  Bates  v.  Dandy  and  Lord  Salisbury  v.  Newton,  which  the  Defendant's 
counsel  mainly  relied  upon,  can  be  considered  as  authorities  which  absolutely  and 
conclusively  establish  the  position  that,  where  the  wife  has  survived  her  husband,  the 
assignee  for  value  of  the  wife's  chose  in  action  can  be  entitled  to  any  portion  of  it. 
In  Bates  v.  Dandy  Lord  Hardwicke  seems  to  have  felt  that  the  question  was  one  of 
some  difficulty ;  but,  on  the  authority  of  a  case  which  he  cites,  he  comes  to  the 
conclusion  that  the  assignment  ought  to  be  established ;  and  he  directs  that  the 
claim  of  the  assignee  should  be  first  satisfied  out  of  the  chose  in  action,  and  that  the 
residue  should  go  to  the  wife.  (See  3  Russ.  72,  note.)  In  Lord  Salisbury  v.  Newton 
it  seems  to  have  been  taken  for  granted  that  the  assignment  was  binding  on  the  wife  ; 
for  the  only  question  that  was  discussed  was  whether  the  wife  was  entitled  to  a, 
provi.sion  out  of  her  chose  in  action  as  against  the  assignee. 

>;ow,  in  this  case  there  is  this  peculiarity  :  nothing  was  done  by  the  assignee  in 
order  to  reduce  the  chose  in  action  into  possession,  and,  before  the  inemorandura  was 
signed,  there  had  been  a  decree  directing  Mrs.  Hutching's  chose  in  action  to  be 
transferred  into  her  name  ;  and  it  appears  to  me  that  there  is  an  important  difference 
between  the  case  where  the  chose  in  action  is  fluctuating,  and  the  case  where  there 
has  been  a  decree  directing  that  it  shall  be  paid  to  the  wife  who  has  survived  her 
husband.  In  Forbes  v.  Phipps,  which  was  decided  by  Lord  Henley  subsequently  to 
the  case  of  Lord  Salisbury  v.  Newtm,  a  decree  had  been  made  which  directed  that  the 
wife  s  chose  m  action  should  be  [148]  paid  to  the  husband  ;  and,  after  that  decree, 
the  wife  died  leaving  her  husband  surviving;  and  the  question  was  whether  the 
etiect  of  the  decree  combined  with  the  fact  that  the  husband  had  survived  the  wife 
was  to  give  the  chose  in  action  to  the  husband  as  against  the  creditors  of  the  wife. 
It  was  contended,  on  behalf  of  the  creditors,   that  the  effect  of   the  decree  and 
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survivorship  was  not  to  give  the  chose  in  action  to  the  husband,  but  that  it  still 
remained  the  property  of  the  wife.  Lord  Henley  gave  judgment  on  the  point,  and 
said  that  a  decree  was  equal  to  a  judgment  at  law  which  operates  to  vest  the  property  ; 
and  his  Lordship  held  that  the  husband,  under  the  decree,  and  by  having  survived 
liis  wife,  became  entitled  to  the  property  not  subject  to  the  debts  of  his  wife.  If  then 
,;  decree  of  this  Court  will  have  the  ettbct  of  vesting  the  chose  in  action  of  the  wife  in 
the  surviving  husband,  what  effect  ought  a  decree  to  have  which  directs  the  chose  in 
action  of  the  wife  to  be  paid  to  the  wife  who  has  survived  her  husband !  It  seems  to 
me  that,  in  the  latter  case,  the  decree  must,  a  fortiori,  have  the  eti'ect  of  vesting  in  the 
wife  her  own  chose  in  action.  It  is  very  extraordinary  that  no  petition  was  ever 
presented  to  the  Court  by  Messrs.  Langton.  But  whatever  may  be  the  right  of  the 
'  nsband's  assignee  for  value  of  the  wife's  chose  in  action  before  decree,  it  is  difficult 
:  '  see  how  a  petition  presented  by  the  assignee,  after  a  decree  has  been  made  which 
iirects  the  chose  in  action  to  be  paid  to  the  wife,  can  be  of  any  avail  ;  and,  in  my 

:iinion,  if  Messrs.  Langton,  after  allowing  the  decree  to  be  made  which  directed  Mrs. 
ilutchings's  chose  in  action  to  be  transferred  to  her,  had  presented  a  petition  praying 

lat  their  debt  might  be  satisfied  out  of  it,  the  Court  would  have  paid  no  attention 
•  '  the  application.  Themanteuvre  of  taking  the  memorandum  [149]  was  intended  to 
[lave  the  effect  of  placing  Mrs.  Hutchings  in  a  worse  situation,  with  respect  to  her 
property,  than  she  would  have  been  in  if  she  had  not  signed  the  memorandum. 
Mr.  Smith  never  explained  to  her  the  effect  of  the  act  which  she  was  doing  when 
-he  signed   the  memorandum  ;  and  there  is  great  reason  to  think  that  if  the  real 

i')sition  in  which  she  stood  with  respect  to  her  property  and  the  difficulties  which 

ad  occurred  in  the  case  had  been  stated  to  her,  she  never  would  have  signed  the 
memorandum.     The  Messrs.  Langton  were  no  parties  to  it,  nor  had  they  ever  thought 

t  presenting  any  petition  to  the  Court ;  and,  consequently,  the  statement  that  they 
had  consented  to  abstain  from  taking  that  step  was  merely  colourable. 

My  opinion,  upon  the  whole  of  the  case,  is  that  the  memorandum  cannot  stand,  but 
that  it  must  be  delivered  up  to  be  cancelled.  The  money  in  Court  must  be  paid  to 
the  Plaintiff,  and  Mr.  Smith  and  Messrs.  Langton  must  pay  the  costs  of  the  suit.(l) 

[150]    Tench  t:  Cheese  and  Stephens.(2)    Feb.  1838. 

iVew  Orders  of  1837. 

The  last  order  upon  merits  previous  to  the  orders  of  1837  cominn;  into  operation,  had 
been  made  at  the  Kolls,  against  one  of  the  Defendants  alone.  The  other  Defendant 
afterwards  moved  to  dismiss  before  the  Vice-Chancellor.  The  motion  was  refused 
with  costs,  as  the  Defendant  was  bound  to  see  that  the  application  was  made  in  the 
proper  Court. 

Mr.  Bayley,  on  behalf  of  the  Defendant  Stephens,  moved  to  dismiss  the  bill  for 
want  of  prosecution. 

Mr.  Beavan  objected  that  this  motion,  under  the  12th  Order  of  1837,  sect.  3,  ought 
to  have  been  made  at  the  Kolls,  inasmuch  as  the  last  order  upon  merits,  namely, 
an  order  for  the  Defendant  Cheese  to  produce  papers,  &c.,  admitted  by  his  answer  to 
be  in  his  possession,  had  been  made  at  the  Kolls.  He  claimed  the  costs  of  the 
motion. 

(1)  Immediately  after  the  Plaintiff  had  signed  the  memorandum  mentioned  above, 
Mr.  Smith  prevailed  on  her  to  sign  another,  by  which,  in  consideration  of  his  not 
presenting  a  petition  to  prevent  her  from  receiving  the  funds  payable  to  her  in  Conden 
v.  Lord,  she  undertook  to  pay  to  him  a  debt  which  was  partly  due  from  her  late 
husband  and  partly  from  herself.  The  suit  related  to  the  latter  memorandum  as  well 
as  the  former  ;  and  (no  objection  having  been  made  on  the  ground  of  multifariousness), 
the  decree  directed  them  both  to  be  delivered  up :  but  it  was  thought  advi-sable  not 
to  incumber  the  report  with  any  statement  relative  to  the  latter  memorandum. 

(2)  Ex  relatione,  Mr.  Beavan. 
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Mr  Bavlev  in  reply,  insisted  that,  as  the  order  at  the  Rolls  had  been  made  against 
Cheese  ancl  ml  against  his  client  Stephens,  who  was  not  aware  of  it,  no  costs  ought 

to  ^«|^^7j^^^^^'^j,(,gLL0R  [Sir  L.  Shadwell]  said  he  knew  it  to  be  the  opinion  of  the 
Lord  Chancellor  that  those  who  made  applications  after  the  orders  of  1837  had  come 
into  operation  were  bound  to  see  that  they  were  made  in  the  proper  Court;  and  he 
therefore  refused  the  application  with  costs. 


[151]     CoLBURN  v.  DuNCOMBE.     Feb.  19,  1838. 
Copyright.     Pleading.     Parties. 


f) 


The  publisher  of  a  book  filed  a  bill  for  the  usual  relief  on  an  invasion  of  copyright : 
but,  though  he  had  purchased  the  work  of  the  author  and  paid  for  it,  it  did  nob 
appear  th'at  the  copyright  had  been  assigned  to  him.  Held  that  the  bill  was 
demurrable  because  the  author  was  not  a  party  to  it. 

The  bill  alleged  that,  on  the  1st  of  July  1836,  an  agreement  in  writing  was  made 
and  signed  between  the  author  of  the  work  thereafter  mentioned  of  the  one  part,  and 
the  Pfaintiff,  who  was  a  bookseller  and  publisher,  of  the  other  part,  whereby  the 
author,  in  consideration  of  a  large  sum  of  money  mentioned  to  be  paid  to  him  by 
the  Plaintiff,  agreed  to  dispose  of,  to  the  Plaintiff,  the  entire  copyright,  in  perpetuity, 
of  an  original  work  consisting  of  extracts  from  a  private  journal  of  occurrences,  con- 
versations and  anecdotes,  kept  during  the  years  1813  and  1814,  and  comprising 
particulars  relative  to  the  late  King  George  the  Fourth,  the  Princess  of  Wales,  the 
Princess  Charlotte  and  other  persons  ;  and  that  it  was  thereby  agreed  that  the  work 
was  to  consist  of  not  less  than  two  volumes  of  at  least  400  pages  each,  printed  in  the 
tvpe  therein  mentioned  :  that,  in  pursuance  of  the  agreement,  the  author  wrote  and 
composed  an  original  work,  which  had  since  been  published  by  the  Plaintiff,  under 
the  title  of  "  Diary  Illustrative  of  the  Times  of  George  the  Fourth  ; "  and  that,  on  the 
1st  of  November  1836,  the  author  delivered  the  manuscript  of  the  work  to  the  Plaintiff, 
and  thereupon  the  Plaintiff'  paid  the  author  the  sum  agreed  to  be  paid  for  the  copy- 
right of  the  work  by  the  agreement  of  July  1836  ;  and  the  author,  thereupon,  signed 
a  memorandum  in  writing,  bearing  date  the  1st  of  November  1836,  whereby  he 
acknowledged  to  have  received,  of  the  Plaintiff,  the  before-mentioned  sum  of  money, 
as  the  consideration  for  the  entire  copyright,  in  perpetuity,  of  the  work  in  the  said 
memorandum  or  receipt  called,  "Memoirs  of  the  Latter  Times  of  George  the  F'ourth," 
and  agreed  to  [152]  deliver  a  regular  assignment  to  the  Plaintiff'  whenever  called  upon 
so  to  do  :  that,  after  the  Plaintiff'  had  purchased  the  copyright  of  the  work  as  aforesaid, 
he  caused  the  woik  to  be  printed  and  published  under  the  title  of  "  A  Diary  Illustrative 
of  the  Times  of  George  the  Fourth,  interspersed  with  Original  Letters  from  the  late 
Queen  Caroline  and  from  Various  other  Distinguished  Persons  :  "  and  that  the  work  so 
printed  and  published  and  the  copyright  thereof  was  then  the  sole  and  exclusive 
property  of  the  Plaintiff".  The  bill  then  alleged  that  the  Defendant  had  printed, 
published  and  sold  several  copies  of  a  pirated  edition  of  the  work  :  and  it  prayed  that 
he  might  be  restrained  from  selling  or  disposing  of  any  more  of  such  copies,  aiid  might 
account  to  the  Plaintiff  for  the  profits  made  by  the  sale  of  the  copies  that  had  been 
sold. 

The  Defendant  demurred  for  want  of  equity,  and  because  the  author  was  not  a 

party  to  the  suit. 

Mr.  Jacob  and  Mr.  Torriano,  in  support  of  the  demurrer.  The  Plaintiff,  if  he  has 
any  title  at  all,  has,  at  the  utmost,  an  equitable  title  to  the  copyright  in  question. 

There  was  no  such  thing  as  copyright  at  common  law.  It  is  a  new  species  of 
property  created  by  8  Anne,  c.  19  :  and  it  has  been  decided,  repeatedly,  that  copyright 
cannot  l)e  assigned  except  in  writing.  Pmver  v.  JFalker  (3  M.  &  S.  7),  Mmris  v.  Kelly 
(1  Jac.  &  Walk.  481),  Latour  v.  Bland  (2  Stark.  N.  P.  C.  382),  Wloore  v.  JFalker  (4 
Camp.  A.  P.  C.  9,  note).  The  documents  referred  to  in  the  bill  are  not  assignments, 
but  mere  executory  agreements  to  assign  the  copyright  at  some  future  time.     At  the 
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cime  [153]  when  the  first  document  was  sijjued,  there  was  no  existing  copyright;  for 
[he  work  was  not  then  written.  The  work  mentioned  in  the  second  document  does 
'lOt  appear  to  be  identical  with  that  mentioned  in  the  first ;  and,  therefore,  it  is  not 
•lear  that  the  work  mentioned  in  the  second  instrument  was  a  performance  of  the 
:  revious  agreement.  Those  two  instruments,  therefore,  throw  considerable  doubt 
pon  the  Plaintiff's  title.  At  the  utmost  they  are  merely  agreements  for  a  future 
issignment. 

A  bill  of  this  description  is  in  aid  of  the  legal  title  ;  therefore,  the  first  question  to 
he  considered  is  whether  the  Plaintiff  has  that  legal  title.  If  he  has  not,  he  is  bound 
to  bring  before  the  Court  the  person  having  the  legal  title  ;  and,  if  he  does  not  do  so, 
the  bill  is  demurrable  for  want  of  parties.  Calhcart  v.  Leivii  (1  Yes.  jun.  463),  Haif 
V.  Femc-kk  (3  Bro.  C.  C.  25),  Han-inpton  v.  Long  (2  Myl.  &  Keen.  590). 

Mr.  Knight  Bruce  and  Mr.  Sharpe,  for  the  bill.  We  are  dealing  here,  not  with 
land  but  with  a  mere  chattel  interest ;  and  all  that  is  required  is  that  the  intention 
to  pass  the  copyright  should  appear  in  writing.  No  particular  form  is  necessary. 
Where  the  title  depends  wholly  upon  contract,  there  is  no  difference  between  a  legal 
and  an  equitable  title  :  all  that  is  requisite  is  that  there  should  be  a  writing  which 
evidences  the  intention  of  the  parties.  Foole  v.  Bentley  (12  East,  168).  In  liundell  v. 
Murray  (Jac.  311  ;  see  316),  Lord  Eldon  seems  to  assume  that  a  mere  gift  by  parol, 
unsupported  by  value,  would  be  sulficient  to  pass  a  copyright. 

[154]  Besides,  this  Court  will  always  presume  against  the  wrongdoer ;  and,  in 
.l/"/;i.<  V.  Kelly,  Lord  Eldon  acted  upon  that  principle.  His  Lordship  there  says,  "  I 
^hall  assume  that  your  title  is  regular  until  they  shew  the  contrary  ;  '  and,  in  Barnett 
V.  Glo^<op  (1  Bing.  N.  C.  6.'}3),  the  Court  of  Common  Pleas  acted  upon  the  same 
principle. 

The  instrument  of  November  1836  is  a  receipt  for  the  consideration  for  the  entire 

ipyright  of  the  work  in  perpetuity ;   and  the  agreement  at  the  end  of  it  is  not  to 

leliver  an  assignment  but  a  regular  assignment,   that  is,   a  more  formal  one.     A 

declaration  of  an  intention  to  do  some  further  act  does  not  prevent  the  legal  title 

from  passing.     Doe  v.  Itief  (8  Bing.  178). 

Moreover,  the  bill  contains  an  allegation  that  the  copyright  has  become  the  sole 
and  exclusive  property  of  the  Plaintiff.  That  is  a  distinct  averment  that  eveiything 
has  been  done  to  complete  the  legal  title.  But  we  are  not  compelled  to  rely  on  that 
allegation  ;  as  we  have  a  writing  stated  in  the  bill  which  is  a  complete  exhibition  of 
intention  that  the  copyright  should  pass. 

The  Vice-Chan'cellor  [Sir  L.  Shadwell].  This  suit  is  manifestly  defective  in 
not  having  the  author  of  the  work  a  party  to  it. 

I  am  clearly  of  opinion  that  the  first  instrument  set  forth  in  the  bill  cannot  be 
held  to  have  had  the  effect  of  assigning  the  copyright ;  for  it  was  not  then  in 
existence :  and  it  is  distinctly  laid  down  by  Littleton  that  a  release  of  all  the  right 
which  a  party  may  have  at  any  future  time  is  clearly  void  in  law. 

[155]  If  then  the  first  instrument  did  not  operate  as  an  assignment,  the  question 
is  whether  the  second  instrument  had  that  operation.  Now  it  is  observable  that  that 
instrument  contains  no  words  of  assignment  at  all,  but  is  merely  an  acknowledgment 
on  the  part  of  the  author  that  he  had  received  the  consideration  for  the  copyright  of 
the  work  therein  called,  "  Memoirs  of  the  Latter  Times  of  George  the  Fourth,"  and 
had  agreed  to  deliver  a  regular  assignment  to  the  Plaintiff  whenever  called  upon  so 
to  do.  The  word  "re'/ular"  I  consider  to  be  purely  superfluous  :  and,  in  my  opinion, 
this  second  instrument  is  nothing  more  than  an  agreement  to  assign  the  copyright 
when  called  upon  to  do  so  ;  which  is  widely  different  from  an  actual,  present  assign- 
ment. It  seems  to  me,  therefore,  that  this  second  instrument  did  not  operate  as  an 
assignment  at  law. 

The  bill  next  alleges  that,  after  the  Plaintiff  had  purchased  the  copyright  of  the 
work  as  aforesaid,  he  caused  the  work  to  be  printed  and  published  under  the  title  of, 
"Diary  Illustrative  of  the  Times  of  George  the  Fourth,  interspersed  with  Original 
Letters  from  the  late  Queen  Caroline  and  from  Various  other  Distinguished  Persons  ;  " 
and  that  the  work  so  printed  and  published  and  the  copyright  thereof  was  then  the 
sole  and  exclusive  property  of  the  Plaintiff.  Now  that  allegation,  in  the  way  in 
which  it  is  found  in  the  bill,  cannot  be  taken  as  a  substantive,  independent  allegation 
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I    ■  I.*.  l.nf  if  must  be  read  in  connexion  with  the  allegation  which  immediately 
of  right ;  but       m        be  reac  ^^  ^  ^^  ^^^^  ^^^^  .^  .^  tantamount  to 

Efemea  tan'lX™t  has  been  made  which  would  pass  the  copyright  at 
faw  The  consequence  is°that  the  party  who  has  the  legal  copyright  '^  "ot  ^e  ore  he 
PmJrt  and  the  demurrer,  for  want  of  parties,  must  be  allowed.  [156]  But  as  the 
Si  co;tat;  .iifficient  to  shew  that  the  Plaintiff  has  agood  title  m  equity,  I  shall  give 
him  leave  to  amend  his  bill  without  prejudice  to  the  injunction.(l) 


[156]    Slater  v.  Wheeler.(2)    Feb.  27,  1838. 

Pleading.     Parlies. 

A  and  B  the  executors  of  C,  employed  D.  to  act  as  their  agent  in  the  business  of 
'the  executorship.  A.  died,  and  afterwards  B.  filed  a  bill  against  D.  for  an  account 
of  his  dealings  and  transactions  as  such  agent  as  aforesaid.  Held,  that  A.'s  personal 
representatives  were  not  necessary  parties  to  the  suit.  ^: 

The  bill  was  filed  for  an  account  of  the  transactions  and  bills  of  costs  of  Messrs. 
Nash  &  Rumsey,  solicitors,  who  had  been  employed  by  Slater  and  Lansdale,  executors 

of  a  testator.  ,  ,      r.,  i  i  .i. 

After  Lansdale's  death  the  suit  was  commenced  by  Slater  alone,  and  the  represen- 
tatives of  Lansdale  were  not  parties  to  the  record. 

Mr.  Knight  Bruce  and  Mr.  Shadwell,  for  the  Plaintiff. 

Mr.  Jacob  and  Mr.  Bethell,  for  the  Defendants,  objected,  at  the  opening,  that  the 
leal  personal  representatives  of  Lansdale  ought  to  be  made  parties. 

"^  The  Plaintiff  seems  not  to  have  contemplated  that  the  accounts  sought  for  may 
turn  out  in  two  different  ways.  If  there  should  be  a  balance  due  to  the  executors, 
there  may  be  the  proper  party  before  the  Court  to  receive  it ;  but  if  there  should  be 
a  balance  due  from  the  executors,  then  we  have  not  the  security  we  are  entitled  to 
for  the  payment  of  it.  The  contract  of  employ-[157]-ment  binds  the  deceased 
executor's  estate  as  well  as  the  surviving  executor ;  and  his  assets  are  liable  to  make 
good  the  balance,  if  any  should  be  found  due  to  the  Defendants.  There  are  several 
transactions  stated  in  the  answer  which  render  it  necessary  to  go  into  evidence ;  but 
if  such  evidence  were  taken  in  the  absence  of  the  personal  representatives  of  the 
deceased  executor,  it  would  not  be  binding  on  them  though  it  may  materially  affect 
them ;  and,  therefore,  the  Court  cannot,  on  this  record,  finally  settle  the  rights  of  the 
parties.  It  has  been  said  that  this  doctrine  applies  only  to  trade  transactions  :  but 
that  is  not  correct.  In  Thorpe  v.  Jackson  (2  Youiige  &  Coll.  553),  a  case  recently 
before  Mr.  Baron  Alderson  in  the  Exchequer,  the  same  doctrine  was  applied  ;  and,  in 
that  case,  most  of  the  authorities  were  referred  to.  The  account  is  sought  on  the 
footing  of  there  having  been  a  joint  contract ;  and  Slater  is  bound  to  account  over 
for  the  assets  of  which  an  account  is  sought  from  Messrs.  Nash  &  Rumsey.  On  the 
other  hand,  the  Defendants  will  have  a  right  to  have  any  balance  that  may  be  found 
due  to  them  paid  out  of  the  trust  estate  of  the  executors,  or  by  Lansdale's  repre- 
sentatives, or  by  Slater,  and  they  ought  not  to  be  deprived  of  the  security  of  any 
of  them. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  Where  two  persons  representing  a 
joint  estate  employ  certain  attornies,  and  one  dies,  I  never  heard  that,  because  you 
want  an  account  against  those  agents,  you  must  make  the  legal  personal  representa- 
tives of  the  deceased  parties  to  the  suit.  I  cannot  allow  this  objection.  I  think  that 
the  language  of  Mr.  Baron  Alderson  is  too  large  ;  and,  moreover,  it  was  not  necessary 
for  his  decision. 


(1)  An  injunction  had  been  granted  to  re-strain  the  Defendant  from  selling  the 
pirated  work. 

(2)  Ex  relatione.  ^ 
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[158]     TlTRNER  V.  C.APEL.     Maich  2,  1838. 

inU.     Construclion.     Survivorship. 

Testator  bequeathed  his  residuary  estate  to  his  wife  for  life,  and,  after  her  death,  to 
his  son  and  daughter,  share  and  share  alike,  and  their  respective  issue,  with  benefit 
of  survivorship  between  his  said  children  or  their  issue  respectively.  Held,  that 
the  survivorship  was  to  take  place  only  in  the  event  of  the  issue  of  a  child  failing 
in  the  lifetime  of  the  testator's  widow. 

James  Turner,  by  his  will,  dated  the  21st  of  December  1805,  gave  the  residue  of 
his  estate  and  eftects,  after  payment  of  his  funeral  expenses,  debts  and  legacies,  to  his 
e.xecutors,  in  trust  to  sell  the  same  and  lay  out  the  proceeds  in  Government  securities 
ill  their  names,  and  to  pav  the  interest  or  dividends  thereof  to  his  wife,  for  her 
-t-parate  use  for  her  life,  she  releasing  the  testator's  estates  and  effects  from  all  dower 
'1-  thirds  which  she  might  be  entitled  to  :  but,  in  case  she  should  refuse  to  execute 
■^nch  release,  then  he  revoked  his  said  bequest  to  her  ;  and,  from  and  after  the  death 
of  his  wife  or  her  refusing  to  execute  such  release,  he  gave  all  the  residue  of  his  estate 
and  effects  unto  and  between  his  son  John  Turner  and  his  daughter  Clarissa  Turner,  sliare 
<nd  sJiare  alike,  and  their  respective  issue,  leith  benefit  of  survivorship  unto  and  between  his 
■'lid  children  or  their  issue  respect irelij. 

The  testator  died  shortly  after  the  date  of  his  will,  leaving  his  widow  and  his  son 
!ii(l  daughter  surviving.  The  widow  executed  the  required  release,  and  died  in  June 
1S37. 

John  Turner  had  had  eight  children,  of  whom  five  were  still  living :  two  died 
before  the  testator's  widow,  and  one  after  her.  Clarissa  Turner  married  Thomas 
Fordhara,  and  had  had  two  children  ;  one  of  them  died  before  the  widow,  and  the 
Other  was  still  living. 

The  Plaintiff  in  the  cause  was  John  Turner,  the  testator's  son  :  the  Defendants 
were  the  executors  and  [159]  trustees  of  the  will,  the  Plaintiffs  surviving  children, 
the  representative  of  his  child  who  died  after  the  widow,  and  Mr.  and  Mrs.  Fordham 
and  their  surviving  child.  The  bill  prayed  that  the  rights  and  interests  of  the  Plain- 
tiif  and  the  Defendants  in  and  to  the  testator's  residuary  estate  under  his  will  might 
be  declared,  and  that  the  residue  might  be  distributed  amongst  the  several  parties 
entitled  thereto  according  to  their  interests  therein. 

Mr.  and  Mrs.  Fordham,  by  their  answer,  submitted  that,  on  the  death  of  the 
testator's  widow,  Mrs.  Fordham,  or  her  husband  in  her  right,  became  entitled  abso- 
lutely to  a  moiety  of  the  residue. 

Two  of  the  Plaintiffs  children,  who  were  adult,  submitted  that,  according  to  the 
true  construction  of  the  will,  the  Plaintiff  became  entitled,  upon  the  testator's  decease, 
subject  to  the  life-interest  of  the  widow,  to  one  moiety  of  the  residue  for  his  life,  with 
remainder  to  all  his  issue  born  in  his  lifetime,  subject  to  survivorship  between  or 
among  such  issue  in  the  event  of  the  death  of  any  one  or  more  of  them  during  the  life 
of  the  Plaintiff,  with  similar  limitations  to  Mrs.  Fordham  and  her  issue  in  the  event 
of  the  Plaintiff  dying  without  leaving  issue  living  at  his  decease  :  and  that  Mrs. 
Fordham  became  entitled,  upon  the  decease  of  the  testator,  subject  to  the  life  interest 
of  the  widow,  to  the  other  moiety  of  the  residue  for  her  life,  with  remainder  to  all  her 
issue  born  in  her  lifetime,  subject  to  survivorship  between  or  among  such  issue  in  the 
event  of  the  death  of  any  one  or  more  of  them  during  her  lifetime,  with  similar  limita- 
tions to  the  Plaintiff  and  his  issue  in  the  event  of  Mrs.  Fordham  dying  without 
leaving  issue  living  at  her  decease.  The  Plaintiff's  other  children  and  [160]  the  child 
of  Mr.  and  Mr.  Fordhara,  who  were  infants,  submitted  their  rights  and  interests  to 
the  care  and  protection  of  the  Court :  and  the  representative  of  the  Plaintiff's  child 
who  died  after  the  widow  claimed  such  interest  as  that  child  would  have  been  entitled 
to  if  living. 

The  cause  was  heard  as  a  short  cause. 

Mr.  Knight  Bruce  and  Mr.  Romilly,  for  the  Plaintiff,  contended  that  the  Plaintiff 
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was  entitled  to  a  moiety  of  the  residue  absolutely.     Montagu  v.  Nucella  (1  Russ.  165), 
''"rW.'te^and°Mr:\S:tn,1i  the  Defendants  Fordha.n  and  wife,  cited 

^'"Mn  ?a2."Mr.''Baney'Jnd  Mr.  C.  C.  Barber  appeared  for  the  children  of  the 
Plaintiff  and  Mr.  and  Mrs.  Fordham.  .,    ,        .     ^.-  ^i,  •        u- 

Thf  Vice  Chancellor  [Sir  L.  Shadwell]  said  that  in  this  case  the  survivorship 
was  to  take  place  in  the  event  of  there  being  a  failure  of  issue  of  either  of  the 

estatori  children  in  the  lifetime  of  the  widow;  and  that  P.ar.fm  v.  i^ephenv^^ 
rstroSerca  en  favour  of  the  issue  of  the  children  than  the  present ;  for  in  that 
rase  there  was  a  gift  to  the  sons  and  their  issue,  followed  by  a  direction  that  the 

ss  ;  ho  Id  take  A  capUa  and  not  per  stirpes  :.udms  Honor  declared  that  in  the 
events  that  had  happened,  the  Plaintifl"  and  Mrs.  Fordham  were  each  entitled  to  a 
moiety  of  the  residue  absolutely. 

[161]    Archibald  v.  Wright.(I)     March  2,  30,  1838. 

rs  0  7  L  J  Ch   120      See  Humble  v.  Bmrnan,  1877,  47  L.  J.  Ch.  64;  In  re  Flower  I 
L  '  1885,  55  L.  J.  Ch.  202.]  |] 

?Fill.     Constnidion.    Interest  or  Power. 

Testator  directed  that,  after  his  wife's  death,  part  of  his  stock  should  be  transferred 
to  Johanna  C4.  for  her  sole  and  entire  use  during  her  life ;  that  she  should  not 
alienate  it,  but  enjoy  the  interest  during  her  life;  and  that  at  her  decease  she 
might  dispose  of  it  as  she  thought  fit.  Held,  that  J.  G.  took  an  interest  for  life, 
with  a  power  to  dispose  of  the  stock  by  her  will. 

Henry  Wright,  by  his  will,  dated  12th  September   1824,  after  reciting  that  he  - 
had  executed  a  deed  of  trust  settling  a  certain  portion  of  his  property,  proceeded  i 
thus:   "I  stand  possessed  of  the  remaining  sums,  viz.,  £1000  in  the  Old   four  per  i 
cents.,  £630  in  the  late  Navy  fives,  and  £100  in  the  three  per  cent,  consols,  which 
I  dispose  of  in  the  following  manner  :  viz.,  I  bequeath  the  £100  in  the  three  per 
cent,  consols   to  Johanna  Grant  of   No.   7    Charlotte  Street,   Pimlico ;   I   give  the 
interest  of  all  the  rest  to  my  dear  wife  Eliza,  to  be  enjoyed  by  her  during  her  life ; 
at  her  decease  I  give  the  same  to  my  child  Henrietta.     I  further  will  that,  at  the 
decease  of  my  wife,  the  sum  of  £1000  in  the  Old  four  per  cents,  be  transferred  to 
Johanna  Grant,  for  her  sole  and  entire  use  during  her  life ;  that  she  shall  not  alienate  it, 
but  enjoy  the  interest  of  it  during  her  said  life,  and  at  her  decease  she  may  dispose  of  it  as  she  t 
thinks  fit."    I  further  will  that,  after  the  decease  of  my  wife,  and  should  Henrietta  ' 
also  die  (without  issue),  and  the  above-named  Johanna  Grant  be  living  at  the  time  of  I 
the  decease  of  the  said  Henrietta,  I,  in  that  case,  will  and  bequeath  to  Johanna  Grant  i 
before-named  the  further  sum  of  £2800  in  the  three  per  cent.  Reduced  stock,  which 
sum  is  referred  to  in  the  trust  deed  alluded  to  in  the  first  part  of  this  document.     I 
further  will  and  bequeath  to  my  dear  wife  my  house  and  furniture,  and  everything 
appertaining  to  Ham, (2)  during  her  life ;  at  her  decease  I  give  the  same  to  my  child 
Henrietta  ;  [162]  I  also  give  to  my  wife  the  seven  Lancaster  Canal  shares  during  her  I 
life,  and  at  her  decease  I  give  the  same  to  Henrietta.     Dated  at  Ham,  the  12th  of 
September    1824.     H.   Wright.     I   appoint   my   brother   sole   executor  of   this   my 
last  will." 

The  testator  afterwards  made  a  codicil  as  follows: — "Codicil  made  19th  October 
1824.     In  addition  to  the  provision  hereinbefore  made  for  Johanna  Grant  at  the  decease  I 
of  my  wife,  I  give  and  bequeath  to  her  the  further  sum  of  £430  in  the  late  Navy  fives 
for  her  disposal.     Henry  Wright." 

The   testator   died  on  the   7th   April    1825,  and   his   brother  John    Wright,    a 
Defendant,  proved  the  will  and  codicil  on  21st  July  1825. 

(1)  Ex  relatione,  Mr.  Greene.  (2)  His  residence.  ! 
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The  £1000  four  per  cent,  annuities  and  £630  Navy  five  per  cents,  were  reduced 
ill  the  testator's  lifetime  to  three  and  a  half  per  cent,  annuities,  and  by  reason  of  a 
deficiency  of  the  general  personal  estate  for  payment  of  debts,  &c.,  those  sums  were 
partly  applied  for  that  purpose,  and  abated  in  proportion,  £200  and  £126,  leaving 
JESOO  of  the  one  and  £oO-l  of  the  other  for  the  legatees. 

On  the  16th  February  1831  Johanna  Grant  married  John  Archibald,  and  died  on 
the  9th  September  1832,  and  letters  of  administration  of  her  effects  were  granted  to 
her  husband  by  attorney,  he  being  then  resident  in  the  East  Indies. 

John  Archibald,  the  husband,  died  in  July  1834,  having  made  a  will,  dated  the 
30th  of  the  same  month,  but  did  not  appoint  an  executor ;  and  John  Archibald,  the 
£163]  Plaintiff",  obtained  letters  of  administration  both  of  the  estate  of  John  Archibald 
and  of  Johanna,  his  wife,  deceased. 

Eliza  Wright,  the  widow  of  Henry  Wright,  the  testator,  died  on  the  6th  of 
November  183.5,  and  thereupon  the  Plaintiff  filed  his  bill  against  John  Wright,  the 
executor,  and  Henrietta  Ann  Wright  Place,  who  was  a  natural  daughter  of  the 
testator,  claiming  a  transfer,  not  only  of  the  £430  bequeathed  by  the  codicil,  but 
also  of  the  £800  residue  of  the  £1000  bequeathed  by  the  will. 

The  cause  came  on  to  be  heard  on  bill  and  answer ;  and,  owing  to  the  parties 
differing  on  the  minutes,  was  twice  argued,  first,  on  the  2d  March,  and  again  this 
day. 

Mr.  Knight  Bruce  and  Mr.  Rudall,  for  the  Plaintiff.  The  question  is  what  were 
the  rights  of  Johanna  Grant  in  reference  to  the  £1000  bequest ;  whether  she  took  an 
absolute  interest,  or  had  only  a  power  coupled  with  an  interest  for  her  life.  One  con- 
struction of  this  will  is  to  read  the  passage  beginning,  "  I  further  will,  that  at  the 
decease  of  my  wife,"  and  ending  "Johanna  Grant,"  as  if  it  were  in  a  parenthesis,  and 
then  there  would  be  an  absolute  gift,  which  the  subsequent  declaration  as  to  the  enjoy- 
ment during  life,  and  the  power  of  disposal  at  her  death,  would  not  abridge.  There  is 
another  construction,  which  refers  the  words  "during  her  life,"  "she  may  dispose  of 
it,"  not  to  Johanna  Grant  but  to  Henrietta,  and  this  has  been  suggested  by  an  eminent 
counsel  as  the  true  reading  of  the  will.  [164]  [Mr.  Jacob.  If  the  passage  referred 
to  be  read  as  a  parenthesis,  you  must  make  Johanna  Grant  a  trustee  for  Henrietta.] 
There  is  no  authority  for  construing  the  word  "dispose,"  or  "disposal,"  to  mean  other 
than  an  absolute  interest,  unless  a  special  class  to  take,  or  a  special  instrument  or  mode 
of  executing  the  power  be  pointed  out.  Tomlinson  v.  Dvjhton  (1  P.  Wms.  149),  Doc  v. 
Thorley  (10  East,  438).  The  codicil  is  very  important  in  explaining  the  disposition 
intended  by  the  will ;  there  is  no  question  as  to  Johanna  Grant  taking  an  absolute 
interest  in  the  £430  ;  and  the  words  "in  addition,"  "the  further  sum,"  "for  her  dis- 
posal," clearly  import  that  the  additional  provision  is  of  the  same  nature  as  the  former 
gift  at  his  wife's  decease.  [The  Vice-Ch.\n'cellor.  There  are  two  different  gifts  to 
Johanna  Grant  by  the  mil ;  the  testator  does  not  in  his  codicil  distinguish  either,  but 
refers  to  the  provision  he  has  made  for  her  in  general  terms  ;  the  gift  by  the  codicil, 
therefore,  cannot  be  of  the  same  nature  as  both.]  The  testator  has  here  said  "  You 
shall  not  spend  your  income,"  that  is,  "  You  shall  not  anticipate  by  alienation." 
Testators  like  the  present,  who  seek  not  the  aid  of  legal  skill,  never  contemplate  any 
distinction  between  power  and  property.  In  Doe  v.  Thorley  the  words  were  "  to  leave," 
and  all  the  Judges  thought  that  word  to  signify  ex  vi  termini,  a  disposition  by  will. 
Rfid  v.  Sherfjold  (10  Vesey,  370)  also  was  decided  on  the  same  rule  of  construction,  the 
appointment  by  will  being  specially  limited. 

The  following  cases  were  also  cited  : — Irwin  v.  Farrer  (19  Ves.  86),  Jennai-  and 
Ilardie's  ruse  (1  Leon.  283),  Robinson  v.  [165]  Dusgale  (2  Vern.  181),  Goodtitle  v.  Otivay 
rl  Wils.  6),  Eltrm  v.  Sheppard  (1  Bro.  C.  C.  532),  Hales  v.  Margerum  (3  Ves.  299), 
i.'iiinber  v.  Graham  (1  Rus.  &  M.  4.50),  Simmons  v.  Simmons  {ante,  8  vol.  p.  22),  Doe  detn. 
Herbert  v.  Thomas  (3  Adol.  &  Ellis,  123),  Hixm  v.  Oliver  (13  Ves.  108). 

Mr.  Jacob  and  Mr.  Roupell,  for  the  Defendant  Henrietta  Ann  Wright  Place,  were 
not  heard.     (See  Brwlly  v.  JFextcott,  13  Ves.  44-5 ;  Reith  v.  Seymour,  4  Rus.  2G3.) 
Mr.  Greene,  for  the  Defendant  John  Wright. 
The  Vice-Chancellor.     The  words  in  the  present  case  do  not  appear  to  me  to 

five  an  absolute  interest  with  a  superadded  power,  as  in  most  of  the  cases  referred  to, 
ut  a  life  interest  and  testamentary  power ;  they  seem  to  negative  the  possibility  of 
V.-C.  IV.— 11 
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Johanna  Grant  disposing  of  the  fund  during  her  life,  and  are  very  different  from  the 
"°1lr!\^S  Bmce"    With   great  deference,  I  think  the  restraint  on  alienation 

^°°THE^"clcl;NCELLOR  [Sir  L.  Shadwell].  That  inay  be,  so  far  as  it  is  a  limita- 
tion of  the  f  "/,«.<  but  it  appears  to  me  available  as  indicative  of  an  inten  ion  to  pre- 
tion  01  cne  """<;'>  ^^^^„.- f^  .u„  ,-,^^.gJ■  viz.,  by  w  11  and  not  by  writing  inter  vivos.  I 
thStts  Tad^l  roTtHlvfa^P'r  to  Ilie^iate  during  her'life  [166]  and  if  not, 
X  lTinnl\  lifp  interest  coupled  with  a  testamentary  power  of  appointment,  and, 
taWn'diSnteStrCitta  inn  Wright  Place  is  entitled  to  the  £800  Bank  three 
and  a'^half  per  cent,  annuities  in  the  pleadings  mentioned. 

I  should  not  object,  if  it  were  desired,  to  send  a  case  to  a  Court  of  law,  but  there 
would  be  great  difficulty  in  framing  one  that  would  be  satisfactory. 

Mr.  Knight  Bruce  agreed  as  to  the  difficulty  of  framing  a  case,  and  did  not  press  it. 

[167]    RussEL  V.  Buchanan.    March  2,  Ap-il  21,  1838. 

[See  Cooper  v.  Ewart,  1847,  15  Sim.  564 ;  2  Ph.  362 ;  41  E.  R.  983 ;  In  re 
'•  Le  Brasscur  and  Oakley  [1896],  2  Ch.  492.] 

Practice.     Costs.     Taxation     Exception. 

A  solicitor  presented  a  petition,  complaining  that  the  Master,  in  taxing  his  bill,  had 
taken  into  consideration  matters  not  referred  to  him,  and  praying  for  leave  to 
except  to  the  certificate.  It  was  objected  that  the  solicitor  ought  to  have  filed 
exceptions  to  the  certificate,  but  the  Court  overruled  the  objection. 

Under  the  common  order  for  taxing  a  solicitor's  bill,  the  Master  is  bound  to  take  a 
general  account  of  receipts  and  payments  by  the  solicitor,  as  agent  to  the  client.       |J 

The  Plaintiff  had  employed  the  Defendant  Buchanan  as  her  solicitor  and  attorney 
in  this  suit  and  in  divers  other  suits,  matters  and  things.  In  September  1836  the 
Plaintiff  having  become  dissatisfied  with  Buchanan's  conduct,  ceased  to  employ  him, 
and  obtained,  by  petition  at  the  Rolls,  an  order  that  he  should  deliver  to  her  a  bill  of 
all  such  fees  and  disbursements  as  he  claimed  to  be  due  to  him  in  this  suit  and  in  all 
other  causes,  suits  and  matters  in  which  he  had  been  employed  as  her  solicitor  or 
attorney ;  and  that  it  should  be  referred  to  the  Master  to  whom  this  cause  stood 
referred  to  tax  such  bill.  In  obedience  to  this  order  Buchanan  delivered  to  the 
Plaintiff  four  bills,  amounting  together  to  £512,  3s.  9d.  The  Master  taxed  them  at 
£361,  14s.  6d.,  and  thereupon  made  his  certificate  stating  that  he  had  done  so,  and 
that,  on  the  9th  of  January  1836,  £582,  15s.  3d.  had  been  paid  to  Buchanan  by  the 
receiver  of  the  rents  and  profits  of  the  estates  in  question  in  this  cause,  to  which  the 
Plaintiff  was  entitled,  in  discharge  of  certain  costs  in  this  cause,  not  included  in  the 
before-mentioned  bills,  and  which  had  been  taxed  at  £421,  5s.  9d.  :  that,  by  the  order 
on  further  directions  in  this  cause,  [168]  dated  the  20th  of  January  1836,  it  was 
ordered  that  Buchanan  should  retain  the  sum  of  £42,  2s.  7d.  found,  by  a  report  in 
the  cause,  to  be  due  from  him,  towards  payment  of  the  Plaintiff's  costs ;  and  that  it 
was  submitted  to  the  Master,  on  the  Plaintiff''s  behalf,  that  the  sum  of  £161,  9s.  6d., 
being  the  difference  between  the  £582,  15s.  3d.  and  the  £421,  5s.  9d.,  and  also  the 
£42,  2s.  7d.,  and  the  further  sum  of  £113,  lis.  5d.,  alleged  to  be  due  from  Buchanan 
upon  an  account  between  him  and  the  Plaintiff'  (which  sums  amounted  together  to 
£317,  3s.  6d.)  should  be  deemed  and  considered  as  payments  on  account  of  the  £361, 
14s.  6d.,  the  amount  at  which  the  four  bills  had  been  taxed.  But  the  Master  was  of 
opinion,  for  the  reasons  stated  in  his  certificate,  that  Buchanan  was  not  bound  by  the 
taxation  of  the  costs  not  included  in  the  four  bills,  and,  therefore,  could  not  be  charged 
with  the  £582,  15s.  3d.  And  as  to  the  £42,  2s.  7d.,  the  Master  found  that  the  same 
was  received  by  Buchanan  on  account  of  the  personal  estate  of  the  testator  in  the 
cause,  and  for  which  he  was  accountable  only  as  executor,  and  was  not  accountable 
to  the  Plaintiff  for  the  same;   and,   therefore,  it  appeared  to  the  Master  that  the 
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£'42,  2s.  7d.  could  not  be  charged  against  Buchanan  as  a  payment  to  him  on  account  of 
s  demand  against  the  Piaintitf  as  her  late  solicitor.  And  as  to  the  £113,  lis.  5d., 
the  Master  found  that  the  same  was  an  assumed  balance  of  an  unsettled  account  (1) 
between  the  Plaintiti'  and  Buchanan  ;  and  he  conceived  he  was  not  authorized,  by  the 
order  of  September  1836,  to  take  a  general  account  of  Buchanan's  receipts  and  pay- 
ments as  agent  for  the  [169]  Plaintiff;  and  that,  until  such  an  account  had  been 
rendered  and  settled,  it  could  not  be  ascertained  what  sum,  if  any,  was  due  from 
Riichauan  in  respect  thereof.  And,  under  the  circumstances  before  stated,  the  Master 
rtified  that  he  was  unable  to  ascertain  how  much,  if  any,  of  the  £361,  14s.  6d.,  the 
..i.xed  amount  of  the  four  bills,  then  remained  unpaid. 

Buchanan,  being  dissatisfied  with  the  certificate,  presented  a  petition  in  the  cause, 
stating  that  the  £113,  lis.  5d.  mentioned  in  the  certificate  as  claimed  from  him  must 
depend  upon  the  result  of  certain  money  dealings  and  transactions  between  the 
Plaintiff  and  himself  in  the  character  of  cestui  que  trust  and  trustee,  and  not  in  the 
character  of  principal  and  agent,  or  solicitor  and  client ;  and  that,  in  fact,  no  such 
sum  was  due  from  him  to  the  Plaintiff :  that  he  was  advised  that  the  Master  was  not 
authorized,  by  the  order  of  September  1836,  to  enter  into,  and  ought  not  to  have 
entered  into,  the  consideration  of  any  questions  touching  the  costs  which  had  been 
(axed  at  £421,  5s.  9d.,  or  of  any  retainer  or  payment  in  respect  thereof,  or  touching 
tiie  dealings  and  transactions  between  him  and  the  Plaintiff  in  respect  of  which  the 
j6113,  lis.  5d.  was  alleged  to  be  due  to  the  Plaintiff:  and  that  the  certificate  was 
erroneous  in  stating  any  circumstances  in  respect  of  the  last-mentioned  costs,  or  of 
tiie  retainer  of  the  £42,  2s.  7d.,  or  the  payment  of  the  £582,  15s.  3d.,  or  of  the 
alleged  sum  of  £113,  lis.  5d. ;  and  that  he  was  advised  that  the  Master,  instead  of 
certifying  that  he  was  unable  to  ascertain  how  much,  if  any,  of  the  £361,  14s.  6d.,  the 
taxed  amount  of  the  four  bills,  remained  unpaid,  ought  to  have  certified  that  the 
whole  of  that  sum  was  unpaid  and  remained  due  to  the  Petitioner  :  that  the  Petitioner 
was  aggrieved  by  the  certificate,  inasmuch  as,  by  reason  [170]  thereof,  he  could  not 
proceed  to  enforce  from  the  Plaintiff  the  payment  of  the  £361,  14s.  6d.  The  petition 
prayed  that  it  might  be  referred  back  to  the  Master  to  review  his  certificate  by 
striking  out,  therefrom,  what  he  had  reported  respecting  the  costs  which  had  been 
taxed  at  £421,  5s.  9d.,  and  in  respect  of  the  £42,  2s.  7d.  and  £582,  15s.  3d.,  and  in 
respect  of  the  £113,  Us.  5d.,  and  by  certifying  that  the  £361,  14s.  6d.,  the  taxed 
amount  of  the  four  bills,  was  still  unpaid  and  remained  due  to  the  Petitioner. 

On  the  petition  being  opened, 

Mr.  Knight  Bruce  and  Mr.  Bagshawe,  for  the  Plaintiff,  said  that  the  mode  of 
objecting  to  the  certificate  which  Mr.  Buchanan  had  adopted  was  irregular ;  and  that, 
instead  of  presenting  a  petition,  he  ought  to  have  taken  exceptions  to  it  in  the  usual 
manner.  Chennell  v.  Martin  (ante,  vol.  4,  p.  340),  Drever  v.  Maudesley  (ante,  vol.  7, 
p.  240). 

Mr.  Wakefield,  Mr.  Jacob  and  Mr.  Hislop  Clarke,  in  support  of  the  petition,  cited 
Holbecke  v.  Sylvester  (6  Ves.  417),  Hunt  v.  Fownes  (9  Ves.  70),  Luras  v.  Temple  (Hid. 
299),  Purcell  v.  Macnamara  (12  Ves.  166),  Fentm  v.  Crickett  (3  Madd.  496),  Ex  parte 
Leigh  (4  Madd.  394),  Shewell  v.  Janes  (2  Sim.  &  Stu.  170;  and  3  Russ.  522),  Alscrp  v. 
Lord  Oxford  (1  Myl.  &  Keene,  564),  Attorney-General  v.  Brown  (Ibvl.  567),  Brodie  v. 
Barry  (1  Jac.  &  Walk.  470),  Bozon  v.  Williams  (3  Youn.  &  Jer.  378),  Jenkins  v.  Briant 
{ante,  vol.  6,  p.  603),  and  2  Smith's  Pract.  353,  et  seq. 

[171]  Mr.  Treslove,  amicus  curice,  mentioned  Ex  parte  Anthony  (2  Glyn  &  Jam.  55). 

The  Vice-Chan'CELLOR,  in  the  course  of  the  argument,  said  that  the  case  of 
Chennell  v.  Martin  was  certainly  not  a  decision  with  respect  to  the  present  question  ; 
and,  at  the  conclusion  of  the  argument.  His  Honor  observed  that  this  was  not  a  case 
in  which  particular  items  were  objected  to,  but  the  conduct  of  the  Master  in  taxing 
tile  bills  was  quarrelled  with  ;  that  he  was  disposed  to  think  that  the  course  which 
■the  Petitioner  had  adopted  was  the  right  one  ;  but,  as  the  question  was  an  important 
one,  he  should  look  into  the  cases  before  he  decided  it. 

April  21.     The  Vice-Chan'CELLOR  [Sir  L.  Shadwell].     In  this  case  a  petition  was 

(1)  This  account  was  an  account  of  rents  and  dividends  of  stock  received  by 
Buchanan,  for  the  Plaintiff,  and  payments  made  by  him  on  her  account. 
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T,resente<l  by  Mr.  Buchanan,  the  late  solicitor  of  the  Plaintiff  and  also  a  party  in  the 
c^use  whose  bills  of  costs  have  been  taxed  by  the  Master  under  the  common  order 
for  thai  purpose  ;  and  he,  by  his  petition,  objects  to  certain  things  which  were  done 
bv  the  Master  in  proceeding  with  the  taxation.  The  petition,  as  I  understand  ,t,  is 
a  n  Sion  which  objects,  not"  to  particular  items,  but  to  certain  matters  which  were 
brought  under  the^bservation  of  the  Master  by  the  solicitor  who  attended  the 
taxation  on  behalf  of  the  Plaintiff;  and  the  quft.on  is,  whether  the  propriety  of 
bringing  those  matters  under  the  consideration  of  the  Master  can  be  examined  into 

^''  Now"  °I  must' first  observe  that,  although  the  order  for  taxation  was  headed  in 
the  cause,  yet,  in  effect,  the  taxation  had  nothing  to  do  with  the  cause,  further  than 
thit  some  of  the  items  in  the  bills  were  for  business  [172]  done  in  the  cause.  The 
Plaintiff  had  employed  Mr.  Buchanan  as  her  solicitor  in  the  cause  and  also  in  other 
matters  and  although  Buchanan  made  out  four  separate  bills,  yet,  in  fact,  they  all 
constitu'ted  but  one  bill ;  and  it  was  a  mere  accidental  circumstance  that  the  order 
for  taxation  was  headed  in  the  cause.  As  there  was  a  cause  depending,  and  as  some 
of  the  items  in  the  bills  were  for  business  done  in  that  cause,  the  order  was,  as  a 
matter  of  course,  headed  in  the  cause.  The  question  then  that  I  have  to  decide  is, 
simply,  whether  what  the  Master  has  done  can  be  examined  into  on  petition. 

That  a  petition  may  be  presented  for  such  a  purpose  is  manifest  from  the  order 
made  by  Lord  Hardwicke  in  Skijjp  v.  Harwood  (Seton  on  Decrees,  335).  [His  Honor 
here  read  the  order.] 

Similar  orders  are  made  where  creditors  and  other  persons  who  are  not  parties 
to  a  cause,  but  who  have  gone  in  before  the  Master,  present  petitions  complaining  of 
what  has  been  done  by  the  Master  respecting  their  rights.     It  is  mentioned  in  Mr. 
Smith's  book  on  Practice  that,  where  a  petition  is  presented  praying  for  leave  to  \ 
except  to  a  Master's  report,  the  Court  does  not  put  the  Petitioner  to  the  trouble  and  j 
expense  of  filing  exceptions,  but  determines  the  matter  on  the  hearing  of  the  petition,  i 
and,  in  that   way,   disposes  of   the  objections  which  otherwise   would    have  been  ' 
brought  before  the  Court  in  the  form  of  exceptions. 

The  language  which  is  used  in  the  reports  of  subsequent  cases  is,  in  some  respects,  ! 
loose  and  inaccurate ;  but  in  Pitt  v.  Mackreth,  which  came  before  Lord  [173]  Thurlow  i 
in  1791,  his  Lordship  said  that  an  exception  had  never  been  admitted  for  costs  only ;  ■ 
that  the  regular  method  was  to  state  the  articles  the  party  meant  to  object  to,  in  a 
petition,  and  to  pray  leave  to  except.  The  facts  of  the  case  are  not  fully  stated  ;  and 
it  does  not  appear  whether  what  the  Lord  Chancellor  said  was  meant  to  apply  to 
items ;  though  it  shews  that  he  thought  that  a  petition,  and  not  an  exception,  was 
the  right  method  of  objecting  to  the  report ;  and,  in  Furcell  v.  Macnamara,  Sir  W. 
Grant  seems  to  have  been  of  the  same  opinion.  In  Holhccke  v.  Sylvester  exceptions 
weie  taken  to  a  Master's  report  on  taxing  costs,  and  the  exceptions  were  allowed  : 
but  that  case  decided  only  that  there  might  be  an  exception,  and  did  not  decide  that 
there  could  not  be  a  petition.  In  Lucas  v.  Temple  Lord  Eldon  said  that  his  opinion 
was  that  exceptions  would  not  lie  for  costs  ;  his  meaning  being  that,  ordinarily,  the 
Court  would  not  allow  exceptions  to  be  filed  for  quantum  of  items  in  bills  of  costs. 
In  Ihnt  V.  Foivnes  a  petition  was  presented  against  a  disallowance  of  costs  ;  and  the 
Court  did  interfere  and  supported  the  petition.  In  Fenton  v.  C'rickett  a  petition  was 
presented  for  leave  to  file  exceptions  to  a  Master's  report  of  his  taxation  of  a  solicitor's 
bill,  in  respect  of  items  which  the  Petitioner  conceived  had  been  improperly  allowed 
by  the  Master ;  and  Sir  John  Leach,  Vice-Chancellor,  said :  "  Upon  a  special  case 
made  by  petition,  either  of  irregularity  in  the  proceedings  or  that  the  Master  has 
acted  upon  a  mistaken  principle,  the  Court  will  interfere."  In  Ex  parte  Leigh  a 
petition  was  presented  for  leave  to  except  to  the  Master's  report  on  taxation  of  costs  ; 
and  the  order  was  made.  In  Shewell  v.  Jones  Sir  John  Leach  says :  "  In  ordinary 
cases  the  Master's  report  upon  the  subject  of  costs  is  final.  But,  if  it  is  thought  that 
the  Master  has,  in  the  taxation,  adopted  some  [174]  general  principle  which  cannot 
be  supported,  the  party  complaining  is  entitled  to  bring  that  point  before  the  Court ; 
and  petitions  of  this  nature  are  not  unfrequent  in  practice."  The  cases  of  Alsop  v. 
Lord  Oxford  and  The  Attorney-General  v.  Brown  are  no  otherwise  of  importance  than 
as  one  shews  that,  where  a  petition  was  presented  for  a  review  of  taxation  of  costs, 
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no  objection  was  made  either  by  counsel  or  the  Court  to  the  mode  of  objecting  ;  and, 
ill  the  other,  the  Lord  Chancellor  said  that  the  way  to  object  to  taxation  of  costs  was 
not  by  motion  ;  by  which  his  Lordship  plainly  implied  that  the  mode  was  by 
petition. 

When  I  call  to  mind  that  petitions  are  constantly  presented  praying  for  leave  to 
except  to  the  reports  of  the  Masters  on  taxation  of  costs  ;  and  that,  in  the  case  of 
'  Shinners'  Company  v.  The  Lish  Socieh/,  which  was  recently  before  me,  a  petition 
as  presented  for  that  purpose;  and,  after  Lord  Hardwicke  has  made  an  order  on 
petition  and  so  much  has  been  said  by  subsequent  Judges  asserting  that  a  petition  is 
necessary,  it  does  appear  to  me  that  the  objection  which  has  been  taken  in  this  case 
ought  not  to  be  allowed. 

Xor.  10.  The  preliminary  objection  having  been  overruled,  the  petition  was 
heard  ;  and,  at  the  conclusion  of  the  argument, 

The  Vice-Chaxcellor  said  that  it  was  not  generally  true  that  all  matters 
pending  between  a  solicitor  and  his  client  were  to  be  investigated  under  the  common 
order  for  taxation  of  the  .solicitor's  bill  ;  that  he  was  clearly  of  opinion  that  tlie 
Master  in  this  case  had  nothing  to  do  with  either  of  the  two  sums  of  £421,  5s.  9d. 
and  [175]  £42,  23.  "d.  ;  that,  with  respect  to  the  account  between  the  Plaintiff  and 
Tetitioner  on  which  a  balance  of  £113,  lis.  od.  was  alleged  to  be  due  to  the  Plaintiff, 
he  was  inclined  to  think  that  the  Plaintiff  ought  to  have  had  a  special  direction  for 
taking  that  account  inserted  in  the  order  ;  but  that  he  would  consult  the  Masters 
upon  the  point. 

Nai:  20.     On  this  day.  His  Honor  said  that  he  had  consulted  the  Masters  on  the 

int  mentioned  above,  and  that  they  were  of  opinion  that,  under  the  common  order 

1  taxing  a  solicitor's  bill,  the  Master  was  bound  to  take  a  general  account  between 

:.e  solicitor  and  client;   and,  therefore,  he  should  refer  it  back  to  the  Master  to 

leview  his  certificate  so  far  as  he  had  certified  that  he  conceived  that  he  was  not 

authorized  by  the  order  to  take  a  general  account  of  the  receipts  and  payments  of 

the  Defendant  as  agent  for  the  Plaintiff,  and  that  he  was  unable  to  ascertain  how 

much  (if  any)  of  the  sum  of  £361,  14s.  6d.  then  remained  unpaid. 

[176]    Stamper  v.  Pickering.    March  12,  1838. 

Annuity. 

A  testator  charged  his  estates  with  payment  of  his  debts,  and  of  an  annuity  to  his 
wife  in  lieu  of  dower.  The  real  estates  having  been  sold  to  pay  the  debts,  and  the 
income  of  the  remaining  proceeds  being  insufficient  to  pay  the  annuity  :  Held,  that 
the  widow  was  entitled  to  have  her  annuity  paid  out  of  the  capital  as  well  as  the 
income  of  the  remaining  fund.  Held,  also  (the  annuity  being  wholly  in  arrear), 
that  the  arrears  were  to  be  computed  from  the  testator's  death. 

H.  Pickering  devised  his  real  estates  to  his  six  children  as  tenants  in  common  in 
fee,  subject  to  the  payment  of  such  part  of  his  debts,  funeral  and  testamentary 
expenses  as  his  personal  estate  should  be  insufficient  to  pay,  and  subject  also  to  an 
annuity  of  £50  to  his  wife,  for  her  life,  in  lieu  of  dower ;  and  he  appointed  his  wife 
his  executrix. 

The  testator's  personal  estate  being  insufficient  to  pay  his  debts,  his  real  estates 
were  sold  to  supply  the  deficiency.  The  income  of  the  fund  produced  by  the  sale  of 
the  real  estates  which  remained  after  payment  of  the  testator's  debts  being  insufficient 
to  pay  the  annuity  in  full,  one  question,  on  the  hearing  of  the  cause  for  further 
directions,  was  whether  the  widow  was  entitled  to  have  the  deficiency  made  good  out 
of  the  capital  of  the  fund  :  and,  the  annuity  being  wholly  in  arrear,  another  questiort 
was  whether  the  arrears  ought  to  be  computed  from  the  testator's  death  or  from 
the  end  of  the  year  after. 
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Mr.  Knight  Bruce  and  Mr.  Wilbraham  appeared  for  the  Plaintiffs,  who  were 
'"  M^'purfs' for Se  widow,  cited  Cupit  v.  Jackson  (Maclel.  Rep.  495,  and  13  Price, 

Mr  Witham  for  the  testator's  children. 

THE  Vice  ChIncellor  [Sir  L.  Shadwell]  declared  that  the  widow  was  entitled 
to  have  he  annuity  paid  out  of  the  capital  as  well  as  the  income  of  the  fund,  and 
that  the  arrears  ought  to  be  computed  from  the  death  of  the  testator. 

[177]    Pope  v.  Lord  Duncannon.    March  14,  1838. 

[S.  C.  2  Jur.  178.] 

Arhitratim.     Injunction. 

Where  an  award  is  made  after  the  submission  has  been  revoked  by  the  Plaintiff, 
equity  will  not  restrain  the  Defendants  from  acting  on  the  award,  unless  the 
Plaintitr  had  good  grounds  for  revoking  the  submission. 

The  Plaintiffs  were  the  owners  of  a  wharf  on  the  banks  of  the  Thames.  The 
Defendants  were  the  Commissioners  of  Woods  and  Forests ;  and,  being  empowered 
by  1  &  2  Vict.  c.  7  to  purchase  the  wharf  to  complete  the  site  for  the  new  Houses  of 
Parliament,  they  made  an  agreement  with  the  Plaintiffs  for  the  purchase  of  the 
wharf,  at  a  price  to  be  fixed  by  three  referees,  or  any  two  of  them,  one  of  whom  was 
to  be  named  by  the  Plaintiffs,  another  by  the  Defendants,  and  the  third  by  the  two 
so  named ;  but  the  agreement  did  not  provide  that  the  submission  to  the  reference 
should  be  made  a  rule  of  Court. 

The  referees  were  nominated  accordingly,  and  proceeded  to  ascertain  the  value  of 
the  premises :  but,  before  they  had  come  to  a  decision,  the  Plaintiffs  revoked  their 
authority,  and  served  the  Defendants  with  notice  of  the  revocation.  The  Plaintiffs' 
nominee  thereupon  withdrew  from  the  reference,  but  the  other  two  proceeded  with 
the  valuation,  and  made  their  award.  Upon  which  the  bill  was  filed,  praying  for  an 
injunction  to  restrain  the  Defendants  from  taking  possession  of  the  wharf  and  pulling 
down  the  buildings  thereon. 

The  injunction  was  now  moved  for.  According  to  the  bill,  the  ground  on  which 
the  Plaintiffs  had  revoked  the  authority  of  the  arbitrators  was  that  the  Plaintiffs  had 
discovered  that  the  arbitrators  were  incompetent  to  pronounce  as  to  the  value  of  the 
premises,  and,  accord-[178]-ing  to  the  affidavit  in  support  of  the  motion,  that  the 
Plaintiffs  considered  that  they  had  just  ground  to  be  dissatisfied  with  the  conduct  of 
the  arbitrators,  and  were  desirous  of  having  the  value  of  the  premises  ascertained  by 
a  jury,  pursuant  to  the  11th  section  of  the  Act  of  Parliament. 

Mr.  Jacob  and  Mr.  Romilly,  in  support  of  the  motion,  cited  Cooth  v.  Jachon  (6  Ves. 
12),  Milnes  v.  Gery  (14  Ves.  400),  Bhndell  v.  Brettargh  (17  Ves.  232),  and  Agar  v. 
Macklew  (2  Sim.  k  Stu.  418). 

The  Solicitor-General  [Sir  R.  M.  Rolfe],  Mr.  K.  Bruce  and  Mr.  Reynolds,  for 
the  Defendants,  referred  to  Mmse  v.  Merest  (Madd.  &  Geld.  26),  and  Harcourt  v. 
Bamsbottom  (1  Jac.  &  AValk.  505). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  In  my  opinion,  it  was  the  intention 
of  the  parties  that  the  contract  should  be  binding  on  them  from  the  time  at  which  it 
was  made  :  for  it  contains  a  stipulation  that  the  Commissioners  shall  have  immediate 
possession  of  part  of  the  premises  for  the  purpose  of  constructing  a  cofier-dam.  But, 
as  I  understand,  the  Commissioners  have  not  as  yet  taken  possession  of  any  portion 
of  the  premises. 

By  the  terms  of  the  contract,  the  Commissioners  agreed  to  purchase,  and  the 
Messrs.  Pope  agreed  to  sell,  the  premises  at  such  a  price  as  any  two  of  the  referees 
should  determine  ;  and  there  can  be  no  doubt  that  the  authority  thus  given  to  the 
referees  to  fix  the  price  was  an  authority  which  the  Messrs.  Pope  might  revoke  [179] 
at  law ;  and,  as  they  have  revoked  it,  the  power  of  the  arbitrators  is  completely 


9  sm.  180.  BENT    V.    YOUNG  327 

destroyed  at  law.  The  Plaintiffs  then  apply  to  this  Court  to  restrain  the  Commis- 
iioiiers  from  taking  possession  of  the  wharf,  and  pulling  down  the  buildings  upon  it ; 
but,  neither  in  the  bill  nor  in  the  affidavit  in  support  of  the  motion,  is  any  sufficient 
reason  stated  for  revoking  the  authority  of  the  arbitrators.  The  affidavit  alleges,  not 
that  the  Plaintiffs  had  just  grounds,  but  merely  that  they  cansiJered  that  they  had  just 
.rounds  for  being  dissatisfied  with  the  conduct  of  the  arbitrators  ;  and,  in  my  opinion, 
iiat  mode  of  allegation  is  not  sufficient  to  induce  this  Court  to  interfere;  but  the 
_:ounds  ought  to  have  been  distinctly  stated,  in  order  to  enable  the  Court  to  judge 
whether  the  revocation  was  a  wanton  and  capricious  act,  or  a  fair  and  reasonable 
exercise  of  authority  ;  for,  though  there  can  be  no  doubt  that  the  Plaintiffs  might 
revoke  the  power  which  they  gave  to  the  arbitrators  at  law ;  yet,  if  they  have 
revoked  it  without  just  and  reasonable  grounds,  they  have  not  a  case  on  which  a 
Court  of  Equity  ought  to  relieve  them. 

According  to  the  language  of  Lord  Eldon  in  Harcourt  v.  Ramshottom,  although  the 
authority  of  the  arbitrators  is  gone  at  law,  yet  this  Court  will  consider  the  agreement 
is  in  some  measure  subsisting.  In  this  case,  however,  I  am  asked  to  interfere  as  if 
•.;:ere  were  no  agreement  at  all. 

I  observe  that,  in  Morse  v.  Merest,  Sir  John  Leach,  Vice-Chancellor,  states  that  in 
equity  a  Defendant  is  not  permitted  to  set  up  a  legal  defence  which  grows  out  of  his 
AD  misconduct ;  so,  varying  the  terms  of  the  proposition,  I  say  that  a  Plaintiff  is 
not  at  liberty  to  ask  the  aid  of  a  Court  of  Equity  in  respect  of  an  act  [180]  done  by 
him  against  good  faith.  And  as,  in  this  case,  there  is  nothing  whatever  to  shew  that 
the  power  which  the  Plaintiffs  had  given  to  the  arbitrators  was  revoked  upon  any 
just  or  reasonable  grounds,  I  am  bound  to  conclude  that  the  revocation  was  a  wanton 
and  capricious  exercise  of  authority  on  their  parts,  and,  consequently,  the  motion 
must  be  refused. 

[180]    Bent  v.  Young.    March  19,  1838. 

[Considered  and  followed,  Dreyfus  v.  Peruvian  Guano  Company,  1889,  41  Ch.  D.   151, 
in  which  case  Crowe  v.  Del  Rio,  9  Sim.  185  (n.),  was  observed  upon.] 

Discovery.     Foreign  Court.     Demurrer. 

Demurrer  allowed  to  a  bill  of  discovery  in  aid  of  the  defence  to  a  suit  in  a  foreign 

Court. 
The  case  of  Crou:^  v.  Del  Rio  stated  and  observed  upon. 

The  bill  stated  that  the  Plaintiff,  who  was  described  as  of  the  colony  of  Surinam 
in  South  America,  was  the  owner  and  was  in  the  possession  of  a  plantation  in  that 
colony  which  was  subject  to  a  mortgage  some  time  ago  made  by  him  for  securing 
originally  £10,000  and  interest,  to  liickards  &  Co.,  of  London,  who  for  some  time 
acted  as  the  agents  and  consignees  of  the  Plaintiff  of  the  produce  of  the  plantation, 
and  an  account  current  subsisted  between  them  and  the  Plaintiff,  the  balance  of  which 
was  secured  by  and  formed  the  subject  of  the  mortgage  :  that  the  account  current  was 
still  an  open  and  unliquidated  account,  and  had  never  been  adjusted  or  settled,  and 
that  disputes  had  been  for  some  time  depending,  in  regard  to  the  balance  claimed  by 
the  firm  to  be  due  to  them  from  the  Plaintiff  upon  the  account,  the  Plaintiff  contending 
that  the  proceeds  of  shipments  of  produce  of  the  plantation  had,  or  ought  long  since 
to  have,  liquidated  the  whole,  or  at  all  events  a  considerable  part  of  such  balance,  and 
that  at  all  events  only  a  small  sum,  and  far  less  than  the  amount  claimed  to  be  due, 
was  then  due  from  the  Plaintiff  upon  the  mortgage  :  that  Rickards  &  Co.  some  time 
since  became  insolvent,  and  an  assignment  of  [181]  their  estate  and  effects,  including 
their  interest  in  the  mortgage,  was  made  by  them  to  certain  persons,  of  whom  the 
Defendant  was  one,  as  trustees  upon  certain  trusts  for  the  benefit  of  the  creditors  of  the 
firm  :  that  Surinam  was  part  of  the  dominions  of  the  King  of  Holland,  and  the  laws  of 
Holland  prevailed  there,  and  the  Courts  were  in  all  things  governed  and  regulated  by 
those  laws  :  that,  according  to  the  laws  of  Holland  and  of  the  colony,  the  purchaser 
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of  any  mortgage  debt  upon  any  plantation  in  Surinam  could  not  lawfully  set  up  or 
make  available  any  greater  demand  under  the  mortgage  than  the  amount  which  he 
actually  paid  upon  the  purchase  of  it,  with  interest  from  the  tinie  of  such  payment 
3  that  the  owner  of  the  plantation  was  entitled  to  rec  eeni  it  upon  payment  of 
the  amount  so  paid,  together  with  interest :  that  the  Defendant,  some  time  since, 
ptchased  the  mortgage  from  Rickards  &  Co  and  their  trustees,  and  had  lately 
commenced  a  suit,  or  had  taken  measures,  and  had  given  instructions  to  his  agents  in 
Surinam  to  commence  a  suit  there,  for  the  purpose  of  recovering  from  the  Plaintiff 
and  ra^in°  out  of  the  plantation  the  whole  of  the  £10,000,  together  with  a  large 
arrear  of  interest,  to  an  amount  in  the  whole  greatly  exceeding  the  sum  actually  paid 
by  him  ■  the  fact  being,  as  the  Plaintiff  had  lately  discovered,  that  the  Defendant 
purchased  the  mortgage  debt  for  a  much  smaller  sum  than  he  sought  to  recover  by 
his  suit  without  having  regard  to  and  in  breach  of  the  said  laws  in  that  behalf,  to 
the  benefit  of  which  the  Plaintiff  was  advised  he  was  entitled  as  against  the 
Defendant,  and  of  which  he  intended  to  take  advantage  in  the  suit,  and  to  make  out 
and  establish  therein  the  fact  of  such  purchase  at  an  undervalue,  m  order  to  redeem 
his  plantation  by  paying  to  the  Defendant  such  sum  only  as  he  [182]  actually  paid  for 
his  purchase,  together  with  interest ;  but  the  Plaintiff  had  not  been  able  to  obtain  any 
suHicient  evidence  of  the  fact  of  such  purchase  at  an  undervalue  ;  and  inasmuch  as 
the  Defendant  had  never  been  resident  in  Surinam,  but  had  been  and  was  resident  in 
this  country,  the  Plaintiff  had  no  means  of  obtaining  a  personal  discovery  from  him 
touching  the  said  matters  for  the  purpose  aforesaid,  except  by  the  aid  of  a  Court 
of  Equity  in  this  country,  to  the  process  of  which  the  Defendant  was  personally 
amenable,  and  which  discovery  the  Plaintiff  was  advised  he  was  entitled  to  receive 
from  the  Defendant,  and  which  the  Defendant  refused  otherwise  to  give.  The  bill 
charged  that  the  Defendant  ought  to  discover  at  what  time  and  for  what  price  he 
purchased  the  mortgage  debt;  and  when  and  to  whom  and  in  what  manner,  and 
whether  by  cash,  bills,  notes  or  other  securities,  and  when,  how,  and  to  whom  payable 
he  paid  the  purchase-money  ;  and  by  what  deed,  and  of  what  date  the  mortgage  debt 
was  conveyed  to  him  ;  and  all  the  other  material  particulars  relating  to  such  purchase, 
and  the  consideration  for  the  same :  that  before  and  at  the  time  of  the  purchase 
the  Defendant  was  well  acquainted  with  the  differences  and  disputes  which  existed 
between  the  Plaintiff  and  Rickards  &  Co.,  respecting  the  amount  of  the  balance 
claimed  to  be  due  upon  their  account  and  secured  by  the  mortgage,  and  that  the 
Plaintiff  insisted  that  a  much  smaller  amount  was  actually  due  than  was  claimed 
by  the  firm  ;  and  that  the  Defendant  was  well  aware  that  the  Plaintiff  had  entered 
into  a  treaty  with,  and  had  made  a  proposal  to  the  firm  and  their  trustees,  including 
the  Defendant,  for  a  settlement  of  such  differences  and  disputes  by  way  of  compromise; 
that  the  Defendant  was  before  and  at  the  time  of  his  purchase  well  aware  of  the  law 
of  Holland  and  of  the  colony  in  the  particu-[183]-lar,  and  had  taken  the  opinion  of 
some  person  skilled  in  the  said  law  upon  the  subject,  and  such  opinion  was  then  in 
his  possession  ;  and  that  it  would  appear  from  the  same,  if  produced,  that  the  Plaintiff, 
under  the  circumstances  before  set  forth,  was  by  the  law  of  Holland  and  the  colony 
entitled  to  such  relief  as  before  set  forth  :  that  the  Defendant  had  in  his  custody  or 
power  divers  deeds,  conveyances,  &c.,  relating  to  the  matters  thereinbefore  contained, 
and  which,  if  produced,  would  tend  to  the  discovery  of  the  truth  of  the  premises. 
The  bill  prayed  that  the  Defendant  might  make  a  full  discovery  touching  the  matters 
aforesaid,  and  might  be  restrained  in  the  meantime  from  prosecuting  his  suit  in  the 
Court  at  Surinam,  and  from  in  any  manner  prosecuting  or  enforcing  a  claim  upon 
the  plantation,  for  any  greater  sum  than  he  actually  paid  for  the  purchase  of  the 
mortgage  debt,  together  with  interest  thereon  ;  so  that  the  Plaintiff  might  have  the 
benefit  of  the  laws  of  Holland  and  of  the  colony,  and  might  be  enabled  effectually  to 
defend  himself  in  the  suit  as  to  the  Defendant's  claim,  so  far  as  the  same  exceeded 
the  amount  actually  paid  by  him  with  interest. 

The  Defendant  demurred  because  the  Plaintiff  had  not  made  such  a  case  as 
entitled  him  to  any  discovery  from  the  Defendant,  touching  the  matters  contained  in 
the  bill. 

Mr.  K.  Bruce,  Mr.  Jacob  and  Mr.  Blunt,  in  support  of  the  demurrer.  The 
Plaintiff  IS  described  in  the  bill  as  being  resident  at  Surinam;  therefore,  2}rimd  facie, 
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he  must  be  taken  for  all  purposes  to  be  a  Dutch  subject.  If  the  [184]  Defendant 
should  require  any  discovery  from  the  Plaintiff',  he  will  not  be  able  to  obtain  it ;  for 
he  could  not  compel  the  Plaintitf  to  answer  a  cross-bill :  there  is,  therefore,  no 
mutuality  between  the  parties.  Besides,  this  Court  never  compels  discovery  in  aid 
of  the  proceedings  in  a  foreign  Court,  especially  in  respect  of  land  abroad.  The 
discovery,  if  given  in  this  case,  might  work  a  forfeiture  of  all  the  Defendant's  property 
ill  Surinam  ;  at  all  events,  it  would  be  productive  of  great  injustice  to  him,  for  nothing 
can  be  more  repugnant  to  justice  than  the  law  of  Holland,  according  to  the  statements 
ill  this  bill.  Is  then  this  Court  to  aid  a  foreign  law  which  is  not  only  unjust,  but 
which  is  contrary  to  the  English  law,  and  takes  away  from  the  Defendant  those  rights 
which  the  English  law  gives  him  ?  At  all  events,  this  Court  ought  to  have  been 
informed  what  is  the  style  and  species  of  the  Court  at  Surinam  ;  what  are  its  powers  ; 
on  what  evidence  it  proceeds.  The  bill,  however,  seems  to  take  it  for  granted  that 
in  every  case  in  every  foreign  Court  this  Court  is  to  give  discovery  without  regard  to 
the  details  of  facts  and  circumstances  ;  for  all  that  it  states  with  respect  to  the  Court 
and  the  intended  proceedings  is  that  the  Defendant  has  lately  commenced  a  certain 
suit  and  is  prosecuting  the  proceedings,  or  has  taken  measures  and  has  given  instruc- 
tions to  his  agents  in  Surinam  to  commence  or  institute  a  suit  or  proceedings  in  the 
competent  Court  there,  for  the  purpose  of  enforcing  and  making  available  the  mort- 
gage debt  against  the  plantation.  Unless  a  party  requires  the  discovery  for  the 
[mrpose  of  shewing  him  what  form  of  action  he  ought  to  bring,  it  is  necessary  that 
some  proceeding  should  be  actually  commenced  before  the  bill  of  discovery  is  filed  : 
l>ut  it  does  not  clearly  appear  from  the  above  statement  that  anv  proceeding  has  been, 
in  fact,  commenced,  or  that  the  discovery  is  wanted  [185]  before  any  proceeding  can 
lie  instituted.  Angell  v.Angell  (1  Sim.  &  Stu.  83),  Canlale  v.  IVatkins  (5  Madd.  18), 
^texvart  v.  Lord  Nugent  (1  Keen,  201  ;  see  205),  Few  v.  Guppij  (1  Myl.  &  Craig,  487), 
Wigram  on  Discovery,  212,  213. 

Lord  Kedesdale  nowhere  states,  in  the  tej-t  of  his  Treatise  on  Pleading,  that  this 
Court  will  compel  discovery  in  aid  of  proceedings  in  a  foreign  Court.  All  that  he 
says  upon  the  subject  is  inserted  in  a  note  to  the  following  effect : — "  A  discovery  has 
been  compelled  to  aid  the  jurisdiction  of  a  foreign  Court"  (Treat,  on  Plead.  3d  edit. 
151),  and  his  Lordship  cites  an  unreported  case  of  Crowe  v.  Del  Bis  and  Fallego,  the 
proper  name  of  which  is  Crowe  v.  Del  Rio  and  Vallejo:(\)  but  he  does  not  mean  to 

(1)  The  following  is  the  substance  of  the  case  as  entered  in  Reg.  Lib.  : — 
The  Plaintiffs  were  W.  Crowe,  W.  Taylor,  B.  Hancock,  J.  Tuthill  the  elder  and 
•T.  Tuthill  the  younger :  and  the  Defendants  were  F.  A.  Del  Rio  and  A.  Vallejo.  The 
Plaintiffs  were  either  manufacturers  or  tradesmen  at  Norwich,  and  the  two  first  of 
them  were  co-partners  together,  as  were  also  the  two  last.  The  Defendants  were 
merchants  and  co-partners  in  London.  In  1767  the  Plaintiffs  had  furnished  one 
Villalobos,  a  merchant  residing  at  Seville  in  Spain,  with  goods  in  their  respective 
ways  of  business  to  different  amounts,  and  had  drawn  bills  of  exchange  upon  him  for 
those  amounts,  which  he  had  accepted,  but  having  become  insolvent  was  unable  to 
pay.  The  Plaintiffs  having  inquired  as  to  the  cause  of  the  bills  being  unpaid 
discovered  that  Villalobos  had  purchased  goods  of  the  Defendants,  and  paid  them 
for  such  as  had  become  payable  for;  and  that,  on  or  about  the  3d  of  November  1767, 
although  no  money  was  then  due  from  him  to  them  nor  would  any  become  due  for 
some  time,  the  Defendants,  or  Rodriguez  and  De  la  Vega,  merchants  at  Seville,  and 
agents  there  for  the  Defendants,  by  some  undue  practices  or  influence,  prevailed  upon 
\  illalobos  to  deliver  to  Rodriguez  and  De  la  Vega  divers  parcels  of  goods,  amongst 
which  was  a  bale  of  Norwich  stuffs  which  had  been  sent  him  by  the  Plaintiffs,  Crowe 
and  Taylor,  and  divers  bills  of  exchange  and  sums  of  money  to  the  amount  in  the 
whole  of  £2182,  9s.  lOd.  (being  all  the  monies  and  effects  which  Villalobos  then  had 
in  his  custody),  in  discharge  of  the  accruing  demands  of  the  Defendants  on  him. 
The  goods,  effects  and  monies  having  been  obtained  from  Villalobos  in  such  undue 
manner  to  the  prejudice  of  the  Plaintiffs  and  several  other  creditors  who  then  had 
demands  on  him,  immediately  on  the  discovery  thereof,  a  suit  was  properly  instituted 
at  Seville  on  behalf  the  Plaintiffs  against  Rodriguez  and  De  la  Vega,  in  order  to 
attach  the  goods,  effects  and  money,  or  the  amount  thereof  in  their  hands,  and  to 

V.-C.  IV.— 11* 
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but 
a 


f  -f  ri«R1  U  is  true  that  the  demurrer  in  that  case  was  overruled  :  b 
approve  of  it.  .  [186]  It  '^  *["^  '°^  ,  ^^-^  Court  [187]  will  aid  the  proceedings  of 
it  isno  ainhority  for  the  posmon  tha    this  O^^^  ^^^  l^  ^^^  ^^^..^  ^^^ 

foreign  Court,  '^^F^l^"^  JXre  aS^  It  was  clearly  a  spelking  demurrer,  and  it 
demurrer  was  ^^'^^^'f  "°;;\\^^,^P^^^^a.  Besides,  the  parties  to  that  suit  were  all 
oTIh  nrre'^'L  r       MsToun^^^^^^  proceedings  in  tL  fordgn  Court  had  been 

^tuall?  instituted  ;  and  the  persons  against  whom  the  bill  was  filed  were  not  parties 

to  the  foreign  suit. 

Mr  Wigram,  in  support  of  the  bill.  . 

SrWrn"  Young  is  the  suitor  in  the  Court  at  Surinam;  and  his  counsel  suggest 
thaf  th«t  Court  i?  one  in  which  justice  will  not  be  done.  But  does  it  he  in  the 
So  to  Sparty  who  is  suing^n  that  Court  to  make  that  suggestion^  If  the 
mrtv  who  is  sued  there  had  made  the  suggestion,  it  might  be  a  reason  for  this  Court 
^t  riving  the  discovery.  The  Courts  of  this  country  assume  that  the  proceedings 
of  foreign  Courts  are  just;  otherwise,  foreign  judgments  would  not  be  allowed  to  be 

^''''it  is  nextTa^d  that  this  Court  will  not  give  the  discovery,  because  the  Defendant 
is  resident  out  of  the  jurisdiction  ;  and,  consequently,  there  is  no  mutuality.  The 
Court  however,  does  not  refuse  to  give  relief  because  the  Plaintift  is  out  of  the 
jurisdiction  and  the  [188]  Defendant  is  in  this  country  :  all  that  it  does  is  to  require 
the  Plaintiff  to  give  security  for  costs.  .  t7     ■  u  ■      •. 

Lord  Kedesdale  states,  in  general  terms,  that  a  Court  of  Equity  will  exercise  its 
jurisdiction  to  compel  discovery  in  aid  of  the  administration  of  justice  in  the  prosecu- 
tion or  <lefence  of  some  other  suit,  either  in  the  Court  itself,  or  in  some  other  Court : 
and  he  specifies  only  three  cases  of  exception.  First,  that  the  Court  has  in  some 
instances  refused  to  give  this  aid  to  the  jurisdiction  of  Inferior  Courts ;  secondly, 
that  it  will  not  interfere  to  aid  the  prosecution  or  defence  of  any  proceeding,  not 
merely  civil,  in  any  other  Court ;  and,  thirdly,  that  it  will  not  interfere  in  the  case 
of  suits  merely  civil,  in  a  Court  of  ordinary  jurisdiction,  if  that  Court  can  itself 
compel  the  discovery  required  (Treat,  on  Plead.  3d  edit.  42,  150,  151).^  His  Lordship, 
therefore,  means  to  lay  it  down  as  a  general  proposition,  that  this  Court  will,  in  all 
cases  except  those  which  he  accepts,  compel  discovery  in  aid  of  the  proceedings  of 
another  Court. 

If  the  bill  in  this  case  had  prayed  relief,  the  Court  would  have  given  the  relief 
as  well  as  the  discovery.  Consequently,  if  the  bill  had  prayed  to  redeem  the  mortgage, 
and  had  alleged  the  law  of  Surinam  to  be  as  stated,  the  Court  would  have  directed 
an  inquiry  as  to  the  lex  loci  rei  sitce,  and,  when  it  was  ascertained,  it  would  have 

compel  them  to  refund  or  pay  the  same,  so  that  the  same  might  be  applied  in 
discharge  of  such  demands  as  the  Plaintiffs  then  actually  had  upon  Villalobos  ;  but 
Rodriguez  and  De  la  Vega,  upon  an  examination  before  a  magistrate,  on  or  about  the 
10th  of  November  1768,  denied  that  they  had  then  in  their  hands  any  effects  whatso- 
ever belonging  to  Del  Rio  and  Vallejo,  or  that  they  were  indebted  to  them  in  any 
sum  of  money  whatever ;  in  consequence  of  which  it  became  neces.sary  for  the 
Plaintiffs  to  prove  the  contrary.  The  bill  then  charged  that  the  Defendants  had  in 
their  custody  or  power  accounts,  letters,  &c.,  from  which  it  would  appear  that,  on 
the  10th  of  November  1768,  Rodriguez  and  De  la  Vega  had  in  their  hands  goods, 
effects  or  monies  belonging  to  the  Defendants  to  a  considerable  value  or  amount,  or 
were  then  indebted  to  the  Defendants  in  some  considerable  sum.  The  bill  prayed 
that  the  Defendants  might  make  discovery  of  all  the  matters  thereinbefore  stated  and 
charged.  The  Defendants  put  in  a  demurrer,  stating  that  they  were  advised  that  the 
substance  of  the  bill  was  to  compel  a  discovery  from  them  of  certain  accounts,  letters, 
papers  and  writings,  which  related  to  the  matter  of  a  certain  suit  commenced  by  the 
Plaintiffs  against  Rodriguez  and  De  la  Vega,  and  still  depending  in  a  foreign  country, 
to  wit,  at  Seville,  in  the  kingdom  of  Spain,  and  out  of  the  jurisdiction  of  this  Court, 
and  to  which  suit  the  Defendants  were  no  parties  ;  and  also  for  that  the  bill  (in  case  the 
allegations  contained  therein  were  true,  which  the  Defendants  in  nowise  admitted) 
did  not  contain  any  matter  of  equity  whereon  this  Court  could  ground  any  decree, 
or  give  the  Plaintiffs  any  relief  or  assistance  as  against  the  Defendants. 
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governed  the  decision  of  the  Court  as  to  the  amount  to  be  paid  by  the  Plaintiff  to 
redeem  the  mortgage.  If,  then,  this  Court  would  have  given  the  discovery  as  incidental 
to  the  relief,  why  should  it  not  give  the  discovery  which  the  Plaintiff  requires  in 
order  to  ascertain  what  is  justly  due  to  Sir  William  Young  on  [189]  his  mortgage, 
and  which  the  Plaintiff  is  willing  to  pay  to  him  :  for  the  demurrer  admits  the  law  of 
Surinam  to  be  correctly  stated  and  all  the  other  allegations  in  the  bill  to  be  true. 
The  object  of  the  Plaintiff  is  not  to  deprive  Sir  W.  Young  of  anything  that  he  is 
justly  entitled  to,  but  to  give  him  all  that  he  actually  purchased  or  contracted  for. 

[The  Vice-Chaxcellor.  What  authority  is  there  to  shew  that  this  Court  has 
interfered  to  give  discovery  in  aid  of  a  proceeding  in  a  foreign  Court?] 

Cnnre  v.  Del  Rio  and  Earl  of  Derby  v.  Duke  of  Athol  (1  Vez.  202)  are  authorities 
in  favour  of  giving  the  discovery.  In  the  former  of  those  cases,  the  Plaintiffs  in 
equity  had  selected  the  foreign  Court,  and  yet  Lord  Camden,  C,  overruled  the 
demurrer.  In  the  present  case,  Sir  W.  Young,  who  is  the  demurring  party,  has 
selected  the  foreign  Court. 

The  Vice-Chaxcellor  [Sir  L.  Shadwell].  Lord  Redesdale  lays  it  down  generally, 
that  this  Court  will  give  discovery  in  aid  of  proceedings  in  the  Courts  of  thiscountry  ; 
and  he  puts  in  a  note  that  discovery  has  been  compelled  to  aid  the  jurisdiction  of  a 
f'lreign  Court ;  and  he  cites  Crowe  v.  Del  Rio  as  an  instance  in  which  it  has  been 
lone.  But  Lord  Redesdale  did  not  mean  that  what  is  in  the  note  should  be  considered 
,.s  equivalent  to  what  is  stated  in  the  text  of  his  work.  In  the  bill  you  allege  that 
inasmuch  as  the  Defendant  has  never  been  resident  in  Surinam,  but  has  been  and  is 
resident  in  this  country,  the  Plaintiff  [190]  has  no  means  of  obtaining  a  personal 
discovery  from  him  touching  the  matters  and  for  the  purposes  aforesaid,  except  by 
the  aid  and  interference  of  a  Court  of  Equity  in  this  country.  That  is  not  a  positive 
averment  that  the  discovery  required  cainiot  be  had  in  Surinam  ;  for  you  do  not  say 
positively  that  a  suit  has  been  commenced  in  Surinam,  but  only  that  a  suit  has  been, 
or  loill  he  commenced  there  ;  nan  constat,  therefore,  that  Sir  William  Y'oung  may  not 
be  in  Surinam  when  the  suit  there  is  commenced  ;  and,  in  that  case,  the  grounds  on 
which  you  allege  that  you  are  unable  to  obtain  the  discovery  will  cease  to  exist.  It 
is  material,  therefore,  according  to  my  view  of  the  case,  that  it  should  have  been 
averred  that  the  Court  in  Surinam  cannot,  under  any  circumstances,  enforce  the 
discovery. 

Mr.  Anderdon,  who  was  with  Mr.  Wigram,  referred  to  Cooke  v.  Marsh  (18  Ves. 
209);  Glyn  v.  Soares  (1  Youn.  &  Coll.  644 ;  see  the  observations  on  this  case  in  Irving 
y.  Thompson,  ante,  p.  17) ;  and  Roiu.leau  v.  IFijatt  (3  Bro.  C.  C.  154). 

The  Vice-Chaxcellor.  I  am  of  opinion  that  if  the  Plaintiff  really  required 
that  which  he  insists  he  is  entitled  to  by  the  law  of  Surinam,  he  might  have  it  at 
once  by  filing  a  bill  in  this  Court  for  relief,  praying  that  an  account  might  be  taken 
of  what  is  justly  due  on  the  mortgage,  and  that,  on  payment  by  him  to  Sir  William 
Young  of  what  should  be  found  due.  Sir  W.  Young  might  reassign  the  mortgage  to 
hira:  for  I  am  quite  willing  to  admit  that  the  le.r  loci  rei  sitct  must  prevail  in  the 
present  case.  It  does  not,  however,  follow  that,  because  this  Court,  [191]  in 
administering  relief  in  the  case  of  a  Surinam  security,  will  follow  the  law  of  that 
country,  therefore  it  will  make  itself  auxiliary  for  the  purpose  of  compelling  a 
■discovery  in  aid  of  an  action  not  yet  commenced,  but  which  may  be  brought  in  the 
•colony  of  Surinam. 

It  seems  to  me  to  be  singular,  considering  the  vast  number  of  appeals  that  British 
subjects  as  well  as  foreigners  have  made  to  the  Privy  Council  in  respect  of  foreign 
plantations,  that  no  instance  can  be  produced  of  this  jurisdiction  having  been  exercised 
•except  the  solitary  one  in  the  note  in  Lord  Redesdale's  book :  and  it  is  equally 
•singular  if,  in  his  opinion,  the  case  was  good  law,  that  he  should  not  have  cited  it 
with  greater  confidence  than  he  has  done. 

In  the  ca.se  of  The  Earl  of  Derby  v.  Duke  of  Athol  Lord  Hardwicke  seems  to  think 
it  clear  that  this  Court  will  not  compel  discovery  in  favour  either  of  an  Inferior 
Court,  or  of  a  Court  which  has  power  in  itself  to  compel  a  discovery.  Those  two 
propositions  are  plainly  deducible  from  the  language  which  his  Lordship  uses  towards 
the  conclusion  of  his  judgment ;  and  I  consider  that,  in  the  contemplation  of  the 
Court  of  Chancery,  every  foreign  Court  is  an  Inferior  Court. 
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In  the  case  of  Crawe  v.  Del  Rio  (which  is  the  only  authority  to  be  found  on  the 
point  now  before  me)  the  Defendants  were  compelled  to  answer  by  the  overruling 
Ke  demurrer;  and  it  seems  to  me  that,  without  entering  into  the  merits  of  the 
olethr  demurrer  was  defective  in  point  of  mere  form,  and    therefore,  it  might 


.assigned  One  was  the  general  want  of  equity;  but,  as  the  bill  was  not  filed  for 
ri921  relief  but  for  discovery  only,  that  would  be  no  objection  The  other  ground 
was  that  the  Defendants  were  not  parties  to  the  suit  in  the  foreign  Court.  That, 
therefore,  was  a  speaking  demurrer;  for  there  was  no  allegation  on  the  face  of  the 
bill  that  thev  were  parties  to  the  suit ;  and  the  Lord  Chancellor  may,  very  probably, 
have  overruied  the  demurrer  on  that  ground  without  at  all  entering  into  the  con- 
sideration of  the  question  whether  this  Court  will  enforce  discovery  in  aid  of  pro- 
ceedings in  a  foreign  Court.  a:  ■     ^  ^  <.u  <.  <.\ 

I  also  think  that  there  is  not,  in  the  present  case,  a  sufficient  averment  that  the 
discovery  cannot  be  obtained  in  the  Court  at  Surinam.  The  allegation,  in  my  opinion, 
does  not  amount  to  anything  more  than  a  sort  of  argumentative  statement  that  Sir 
W  Younc'  has  been  aiid  now  is  resident  in  this  country,  and,  therejm-e,  the  Plaintiff 
cannot  have  the  discovery  abroad.  But  non  constat  that  he  may  not  change  his 
residence,  and  when  the  suit  is  commenced  be  in  a  place  where  the  discovery  may 

bft  Gn  fore  GO. 

It  appears  to  me  that  the  observations  of  Lord  Hardwicke,  in  The  Earl  of  Derhj  v. 
Duke  of  Athol,  apply  to  the  present  case ;  and  I  should  be  extremely  sorry  to  be  the 
first  Judge  to  decide  that  this  Court  is,  in  all  cases,  to  give  its  aid  in  compelling  dis- 
covery in  aid  of  the  prosecution  or  the  defence  of  an  action  in  a  foreign  Court. 
And  my  opinion  is  that  this  demurrer  must  be  allowed. 


[193]    Wheeler  v.  Van  Wart.    March  21,  1838. 

Joint  Stock  Company  Partnership.     Dissolution. 

Three  members  of  a  company  which  was  unlimited  as  to  its  duration,  executed  a 
deed  dissolving  the  company,  and  left  a  notice  of  it  at  the  company's  office.  They  ! 
then  filed  a  bill  on  behalf  of  themselves,  and  all  other  members  except  the  Def en- 
ants,  against  the  officers  of  the  company,  alleging  that  the  company  consisted  of 
upwards  of  -400  members,  and  that  the  Plaintiffs  were  ignorant  of  and  had  no  means 
of  learning  their  names  and  residences,  and  praying  that  the  company  might  be 
declared  to  be  dissolved.  Held,  that  all  the  members  ought  to  have  been  served 
with  notice  of  the  deed,  and  a  demurrer  to  the  bill,  for  want  of  equity,  was  allowed. 

The  Plaintiffs  were  three  members  of  the  Birmingham  Equitable  Gas  Light  Company. ; 
By  the  deed  by  which  the  company  was  formed  one-fourth  of  the  profits  of  the  concern 
was  to  be  divided  amongst  the  customers  by  way  of  bonus  at  the  end  of  every  five 
years;  but  no  time  was  fixed  for  the  duration  of  the  company.  On  the  3d  of  March 
1838  the  Plaintiffs  executed  a  deed-poll,  by  which,  after  reciting  that  the  objects  and 
purposes  of  the  company  had  not  been  carried  into  effect,  and  that  it  was  expedient 
to  dissolve  it,  they  took  upon  themselves  to  declare  the  company  dissolved,  and  left 
a  notice  of  the  deed  at  the  company's  house  of  business,  where  the  directors  held 
monthly  meetings.  Shortly  afterwards  they  filed  a  bill  on  behalf  of  themselves  and 
all  the  other  members  of  the  company  except  the  Defendants  against  the  directors 
and  trustees  and  the  solicitor  to  the  company,  alleging,  amongst  other  things,  that  the 
original  shareholders  in  the  company  were  400  in  number ;  that  many  of  them  had 
since  sold  and  transferred  their  shares  to  other  persons ;  that  many  others  had  died 
and  their  shares  had  become  vested  in  their  representatives  or  legatees,  and  many 
others  had  become  bankrupt  or  insolvent,  and  their  shares  had  passed  to  their 
assignees,  and  the  Plaintiffs  were  ignorant  of  and  had  no  means  of  learning  the  names, 
descriptions  and  places  of  abode  of  the  persons  who  constituted  the  company  at  the 
date  and  execution  of  the  deed-poll,  but  they  amounted  to  400  and  upwards. 
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[194]  One  of  the  Defendants  demurred  to  the  bill  for  want  of  equity,  and  because 
a  the  shareholdei^s  ought  to  have  been  made  parties  to  it. 

Mr.  Jacob  and  Mr.  G.  Richards,  in  support  of  the  demurrer,  contended,  amongst 
other  things,  that  every  member  of  the  company,  including  the  customers  (who  by 
the  provisions  of  the  deed  were  made  partners),  ought  to  have  been  served  with  notice 
of  the  alleged  dissolution. 

Mr.  Knight  Bruce  and  Mr.  Parry,  in  support  of  the  bill,  said  that  the  Plaintiffs 
had  no  means  of  ascertaining  either  the  name  or  place  of  residence  of  every  individual 
meiiTer  of  SO  numerous  a  body,  and,  consequently,  that  notice  of  the  dissolution  had 
'een  given  in  the  only  way  that  was  practicable. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  notice  which  was  given  of  the 
intended  dissolution  was  clearly  insufficient. 

This  company,  like  an  ordinary  partnership,  could  not  be  dissolved  without  notice 
lieing  served  upon  every  individual  member  of  it. 

By  the  deed  by  which  the  company  was  constituted  every  consumer  of  gas  was 
to  share  in  the  profits  of  the  business,  and,  consequently,  became  a  partner.  The 
Plaintiffs  have  chosen  to  enter  into  a  partnership  consisting  of  an  unlimited  number  of 
members,  and  therefore  they  have  themselves  created  the  difficulty  they  complain  of. 

All  the  relief  prayed  by  the  bill  is  incidental  to  the  [195]  alleged  dissolution  ;  and, 
a?  I  am  of  opinion  that  there  has  been  no  dissolution,  the  demurrer  for  want  of  equity 
must  be  allowed. 


[195]     Wood  v.  Lambirth.(I)     March  29,  1838. 

Practice.     Exception.     Report. 

Leave  given,  under  the  circumstances,  to  except  to  a  report,  although  the  party  had  not 
carried  in  objections  to  it. 

The  Defendant  having  objected  to  the  title  to  an  estate  which  he  had  agreed  to 
purchase  of  the  Plaintiff,  it  was  referred  to  the  Master  to  inquire  whether  a  good 
title  could  be  made  to  it.  The  Master,  after  the  objections  had  been  argued  before 
him,  expressed  an  opinion  in  favour  of  the  title ;  but  said  that  he  would  consider  the 
matter  more  fully,  and  would  apprize  the  Defendant's  solicitor  when  he  had  made  up 
his  mind,  and  that  counsel  should  afterwards  attend  him  if  the  solicitor  wished  it. 
The  Master,  however,  reported  in  favour  of  the  title,  without  making  any  further 
communication  to  the  Defendant's  solicitor ;  and  the  order  «wi  to  confirm  the  report 
was  afterwards  made  and  served.     Whereupon 

Mr.  Jacob  and  Mr.  Lee,  for  the  Defendants,  moved  for  liberty  to  file  an  exception 
to  the  report,  notwithstanding  no  objection  had  been  carried  in  to  the  draft  of  it. 
They  cited  Vallence  v.  JFeldon  (1  Dick.  291),  and  Pennington  v.  Lord  Muncaster 
(\  Madd.  .5.5.5). 

The  Vice-Chanxeli.or  [Sir  L.  Shadwell]  granted  the  motion. 


[196]     Whatman  i.  Gibson.    April  5,  6,  1838. 

[.S.  C.  7  L.  J.  Ch.  160;  2  Jur.  273.  See  Keates  v.  Lyon,  1869,  L.  R.  4  Gh.  223; 
Russell  v.   IFatts,  1885,  10  App.  Cas.  603 ;  Rogers  v.  Hosegood  [1900],  2  Ch.  397.] 

Covenant.     Notice. 

A.,  the  owner  of  a  piece  of  land,  divided  it  into  lots  for  building  a  row  of  houses,  and 
a  deed  was  made  between  him  of  the  one  part  and  X.  and  Y.  (who  had  purchased 
some  of  the  lots  from  him)  and  the  several  persons  who  should  at  any  time  execute 

(1)  Ex  relatione. 
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the  deed  of  the  other  part;  by  which,  after  reciting  that  A.  had  determmed  and 
proposed  and  thereby  expressly  declared  that  it  should  be  a  general  and  indispens- 
able, condition  of  the  sale  of  all  or  any  of  the  lots  that  the  proprietors  thereof 
for  the  time  bein<^  should  observe  and  abide  by  the  several  stipulations  and- 
restrictions  thereinafter  contained  ;  it  was  mutually  covenanted  between  A.,  X  and 
Y  and  the  several  other  persons  who  should  at  any  time  execute  the  deed,  and  each 
of 'thera  A  X  and  Y.,  and  the  several  persons,  &c.,  for  himself,  his  heirs,  executors 
and  administrators,  thereby  covenanted  with  all  and  every  the  other  and  others  of 
them  and  with  the  heirs,  executors,  administrators  or  assigns  of  all  and  every  the 
other  and  others  of  them  mutually  and  reciprocally,  that  none  of  the  proprietors 
of  any  of  the  lots  for  the  time  being  should  at  any  time  carry  on  thereon  the 
business  of  an  innkeeper.  A.  sold  and  conveyed  one  of  the  lots  to  B.,  and  another 
to  C,  both  of  whom  executed  the  deed  of  covenant.  The  Plaintiff  afterwards 
purchased  B.'s  lot,  and  the  Defendant  purchased  C.'s  lot  with  notice  of  the  deed 
of  covenant.  The  Defendant  intending  to  use  the  house  on  his  lot  as  a  family 
hotel ;  an  injunction  was  granted  to  restrain  him  from  so  doing. 

By  an  indenture,  bearing  date  the  28th  of  February  1799,  and  made  between  John 
Fleming  of  the  one  part,  and  William  Petman  and  George  Gibson  and  the  several 
other  persons  who  should  at  any  time  execute  the  indenture  of  the  other  part,  after 
reciting  that  Fleming  was  seised  in  fee-simple  in  possession  of  a  piece  or  parcel  of  land 
containing  two  acres  and  a  half,  situate  in  Ramsgate  on  the  south  cliff  there,  part  of 
which  he  had  laid  out  in  separate  lots  or  divisions  for  the  erection  of  a  row  of  houses 
thereon,  intended  to  be  called  Nelson's  Crescent,  the  form  of  the  front  building  line 
of  which  intended  row  of  houses  was  delineated  in  a  ground  plan  thereof  in  the  margia 
of  the  indenture,  and  did  contain,  including  the  curve  in  length,  400  feet  in  front 
towards  the  south-east;  and,  in  order  to  preserve  some  degree  of  similarity  and 
uniformity  of  appearance  in  such  intended  row  of  houses,  Fleming  had  determined 
and  proposed,  and  thereby  expressly  declared,  that  it  [197]  should  he  a  general  and 
indispensable  condition  of  the  sale  of  all  or  any  part  of  the  land  intended  to  form  such  row, 
thai  the  several  j)roprietors  of  such  land  respectively  for  the  time  being  should  observe  and 
abide  by  the  several  stipulations  and  restrictions  thereinafter  contained  or  expressed  in  regard 
to  the  several  houses  to  be  erected  thereon,  ami  in  all  other  particulars,  and  that  Fleming  and 
his  heirs  should  and  would,  at  all  times,  observe  the  like  stipulations  and  restrictions 
as  to  such  of  the  lots  or  divisions  of  the  same  land  as,  for  the  time  being,  should 
remain  unsold  by  him  or  them ;  and,  after  further  reciting  that  William  Petman  and 
George  Gibson  had  severally  agreed  to  purchase  of  Fleming  certain  lots  in  the 
intended  row,  subject  to  the  proposed  stipulations  and  restrictions  :  it  was  witnessed 
that,  in  consideration  of  the  premises  and  in  pursuance  of  and  in  conformity  to  the 
conditions  thereinbefore  expresised  of  and  for  the  sale  of  the  several  lots  of  land  in  the 
row,  and  for  effectuating,  establishing  and  rendering  perpetual  the  plan,  design  and 
purposes  aforesaid,  it  was  thereby  mutually  covenanted,  cmiclwled  and  agreed  upon,  by  and 
between  the  said  J.  Fleming,  IF.  Petman,  George  Gibson  and  the  several  other  piarsons  who 
should,  at  any  time  or  times,  execute  the  same  indenture  (the  respective  times  of  the 
execution  of  the  indenture  by  the  several  parties  being  expressed  in  the  several 
attestations  thereof),  and  each  and  every  of  them,  the  said  J.  Fleming,  IF.  Petman,  George 
Gibson  and  the  several  other  person  or  peisons  who  should  at  any  time  or  times  execute  the 
indenture  for  himself  aiul  herself,  for  his  or  her  heirs,  executors  and  administrators,  and  for 
every  of  them,  did  thereby  covenant,  promise  and  agree  to  and  ivith  all  and  every  the  other  and 
others  of  them,  and  to  and  ivith  the  several  heirs,  executors,  adminvitrators,  or  assigns  of  all 
and  every  the  other  and  others  of  them,  mutually  [198]  and  reciprocally,  in  manner  following, 
that  is  to  say :  that  the  front  wall  of  every  house  in  the  intended  row  should  be 
jji-ought  immediately  up  to,  but  should  not,  on  any  account,  project  beyond  the 
building  line :  that  none  of  the  houses  should  have  bow-windows  of  any  sort :  the 
area  in  front  of  the  houses  should  be  of  the  width  of  five  feet  in  the  clear,  and 
should  extend  the  whole  length  thereof :  the  forecourt  in  front  of  each  house  should 
be  surrounded  by  a  uniform  railing  of  iron  or  wood,  which  should  not  extend  the 
height  of  four  feet  from  the  surface  of  the  ground  there  :  the  wall  of  partition  between 
the  several  houses  and  the  areas  in  front  and  the  yard  and  garden  behind  such  houses, 
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respectively,  should  be  placed  equally  on  the  ground  of  the  two  proprietors  of 
adjoining  houses  or  ground,  and  should,  at  all  times,  be  considered  as  party-walls, 
and  should  be  built  at  the  joint  and  equal  e.xpense  of  the  two  proprietors  of 
adjoining  houses  or  ground  ;  but,  if  any  of  them  should  be  first  and  originally 
built  at  the  sole  expense  of  either  of  the  proprietors  of  adjoining  houses  or  ground, 
then  the  proprietor,  who  should  so  first  and  originally  build  such  walls,  should  build 
a  brick  party-wall  nine  inches  thick,  and  at  the  height  of  seven  feet  from  the  surface 
of  the  ground  from  the  front  building  ground  throughout,  and  one-half  part  of 
the  expense  thereof  should  be  paid  to  the  proprietor  who  should  have  so  built  the 
same,  his  or  her  heirs,  executors  or  administrators  by  the  proprietor  of  the  adjoining 
house  or  ground,  his  or  her  heirs,  executors,  administrators,  or  assigns,  within 
three  mouths  after  the  proprietor  of  the  adjoining  house  or  ground  should  begin 
to  erect  his  or  her  house  in  the  principal  front ;  and  the  proprietor  of  such  adjoining 
house  or  ground,  his  or  her  heirs,  executors,  administrators  and  assigns,  should  also 
pay  one-half  part  of  the  expense  of  so  much  of  the  residue  of  the  party-wall  as 
[199]  he  should  make  use  of  and  build  to,  within  one  month  after  he  should  make 
use  of  and  build  to  the  same  ;  and  the  expense  in  both  cases,  if  any  ditference  should 
arise  thereon,  should  be  determined  by  admeasurement  and  value  :  that  none  of  the 
proprietors  of  houses  or  ground  in  the  intended  row  should  lay  any  chalk  or  mould 
which  should  be  dug  out  of  any  of  the  lots  of  land  on  the  foot,  horse  or  carriage- 
ways in  front  of  the  row,  or  on  the  land  lying  between  the  said  way  and  the  edge  of 
the  seaclitf  there  ;  that  the  piece  or  cliff  of  land  of  the  breatlth  of  29  feet,  intended 
to  be  mentioned  in  the  conveyances  to  the  several  purchasers  beyond  the  area,  steps 
of  entrance  and  forecourt,  should,  at  all  times  thereafter,  remain  open  and  unincum- 
bered, as  and  for  a  free  foot,  horse  and  carriage-way  in  front  of  the  intended  row, 
and  should  be  formed,  made,  maintained  and  kept  repaired  at  the  expense  of  the 
several  proprietors  of  the  houses  in  the  row,  in  proportion  to  the  extent  of  front 
towards  the  south-east  of  each  respective  house  :  none  of  the  proprietors  of  any  oj  the  lots 
for  th€  time  being  should,  at  any  time  or  times,  or  on  any  account  or  pretence  wliatsoever, 
erect  or  suffer  to  be  eredf.l  on  any  of  the  several  lots  which  should  be  to  them  respectively 
helomjing  for  the  time  being,  or  on  any  part  of  them,  or  any  of  them,  any  public  livery-stables, 
or  public  coach-house,  or  use,  exercise  or  carry  on,  or  suffer  to  be  used,  exercised  or  carried 
on,  through  or  on  any  part  thereof,  the  trade  or  business  of  a  melting  founder,  tobacco-pipe 
maker,  common  brewer,  tallow  chandler,  soap  boiler,  distiller,  innkeeper,  tavern-keeper, 
common  alehouse  keeper,  brazier,  working  smith  of  any  kind,  butcher  or  slaughter- 
man, or  any  other  noxious  or  offensive  trade  or  business  whereby  the  neighbourhood 
might  be,  in  any  respect,  endangered  or  annoyed,  or  burn  or  make,  or  suffer  to  be 
burnt  or  made,  on  any  of  the  lots,  or  on  any  [200]  part  of  any  of  them,  any  bricks  or 
lime  ;  and  that  no  other  building  or  buildings  than  good  dwelling-houses  or  lodging- 
houses  should  be  erected  in  front  of  any  of  the  said  lots. 

By  lease  and  release,  of  the  5th  and  6th  of  December  1800,  made  between  Fleming 
of  the  one  part,  and  Henry  Cull  of  the  other  part,  in  consideration  of  £115,  10s.  paid 
to  Fleming  by  Cull,  and  in  consvle ration  that  Cull  had,  before  the  execution  of  the  release, 
executed  the  indenture  of  the  2iith  February  1799,  Fleming  conveyed  to  Cull  and  his  heirs 
one  of  the  lots  on  which  the  house  No.  6  in  Nelson's  Crescent  was  afterwards  built. 

By  lease  and  release,  of  the  4th  and  5th  of  March  1818,  Cull,  in  consideration  of 
£1200  paid  to  him  by  the  Plaintiff,  conveyed  to  the  Plaintiff  and  his  heirs  the  piece 
of  ground  on  which  the  house  No.  6  was  erected,  "subject,  nevertJieless,  to  the  stipulations 
and  restrictions  relative  to  the  saul  place  called  Nelson's  Crescent,  contained  in  a  certain 
indenture  bearing  date  the  '28th  of  Febrxuiry  1799." 

All  the  other  lots  were,  from  time  to  time,  sold  by  Fleming  to  different  persons ; 
and  a  row  of  houses  was  built  on  the  piece  of  land,  in  conformity  to  the  covenants, 
stipulations  and  agreements  in  the  deed  of  February  1799.  All  the  houses  except 
No.  7,  which  was  in  the  occupation  of  the  Defendant  Gomm,  and  which  he  had 
recently  opened  as  an  inn  or  tavern,  had  been  occupied  ever  since  they  had  been  built 
as  private  dwelling-houses  or  respectable  lodging-houses. 

The  bill,  after  stating  as  above,  alleged  that  the  De-[201]-fendant,  John  Holmes 
Gibson,  was  the  proprietor  of  the  house  No.  7,  which  was  in  the  occupation  of  the 
other  Defendant  G-omm,  and  that  Gibson  claimed  and  derived  his  title  to  it  by,  from, 
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through  and  under  Fleming,  and  that  he  had  aped  to  grant  a  lease  of  it  to  Gomm 
fm  seven  vears  for  the  express  purpose  of  its  being  used  as  an  inn  or  tavern  ;  that, 
f  Vre  De/endants  did  not  execute  the  deed  of  February  1799,  they,  at  the  times 
.vhen  thev  purchased  their  respective  interests  in  the  house  No.  i,  had  notice  of  that 
deed  and  of  the  declarations,  covenants,  agreements,  stipulations  and  restrictions 
therein  contained,  and,  particularly  that  the  proprietors  of  houses  in  the  crescent  were 
restricted  by  that  deed  from  opening  or  using  any  of  the  houses  as  an  inn  or  tavern ; 
that  whether  John  Holmes  Gibson  and  Henry  Cull  executed  the  deed  of  February 
1799  or  not  the  Defendants  John  Holmes  Gibson  and  Gomm,  having  had  notice  of 
that  deed  'were  bound,  in  conscience,  to  keep  and  observe  the  stipulations  and 
restrictions  therein  contained.  The  bill  prayed  that  the  Defendants  might  be 
restrained  from  using  or  permitting  or  suflering  the  house,  JSo.  /,  to  be  used  as  an 
inn  or  tavern  or  in  any  other  manner  contrary  to  the  covenants,  provisions,  stipula- 
tions and  restrictions  contained  in  the  deed  of  February  1799  ;  and  that  the 
Defendant,  J.  Holmes  Gibson,  might  be  restrained  from  executing  a  lease  to  the 
Defendant'  Gomm,  authorizing  him  to  carry  on  the  business  of  an  innkeeper  or 
tavern-keeper  in  that  house,  or  to  use  it  in  any  manner  contrary  to  the  covenants, 
stipulations  and  restrictions  in  the  deed  of  February  1799. 

John  Holmes  Gibson,  in  his  answer,  said  he  believed  that  an  indenture  of  the  SSth 
of  February  1799  was  made  between  the  parties  and  to  the  purport  or  effect  [202] 
mentioned  in  the  bill,  and  that  it  was  executed  by  J.  Fleming,  Wm.  Petman  and 
George  Gibson  ;  but  he  denied  that  he  ever  executed  it ;  he  admitted  that  he  was 
seised  in  fee  of  the  house  No.  7,  and  that  he  claimed  and  derived  his  title  to  it  by, 
from,  under  and  through  Fleming,  and  that  the  other  Defendant  Gomm  occupied  it 
under  an  agreement  for  a  lease  from  him,  and  had  recently  opened  it,  with  his 
consent,  as  the  Royal  Victoria  Hotel,  previously  to  which,  it  and  all  the  other  houses 
in  the  crescent  had  been  used  and  occupied  as  private  dwelling-houses  or  lodging- 
houses,  and  for  no  other  purpose;  that,  in  December  1823,  he  purchased  the  house 
No.  7  from  one  Sawyer,  for  £2.500,  and  thereupon  an  abstract  of  the  title  to  the 
house  was  delivered  to  him,  and  the  same  contained  an  abstract  of  indentures  of  lease 
and  release  of  the  5th  and  6th  of  May  1802,  by  which,  in  consideration  of  £138,  12s. 
paid  to  Fleming  by  one  Austin,  and  in  consideration  that  Austin  did,  before  the 
execution  of  the  release,  execute  the  deed  of  February  1799,  Fleming  conveyed  the  house. 
No.  7,  to  Austin  in  fee  :  (1)  that,  in  fact,  Austin  never  executed  the  deed  of  February 
1799;  that,  although  he,  Gibson,  had,  in  legal  construction,  notice  of  the  deed  of  February 
1799,  yet  he  had  not,  at  the  time  when  he  entered  into  the  agreement  with  Gomm, 
any  personal  knowledge  of  any  covenants,  restrictions  or  stipulations  contained  in 
that  deed.  He  submitted  that  he  had  power  to  deal  with  his  interest  in  the  house 
in  any  manner  he  might  choose,  notwithstanding  the  deed  of  February  1799,  and 
that  the  covenants  and  restrictions  therein  contained  were  not,  in  law,  binding  upon 
him ;  for  that  [203]  such  covenants  were  not  only  void,  as  being  in  restraint  of  trade 
and  without  consideration  or  mutuality  and  against  the  policy  of  the  law,  but  were 
collalcrcd  or  personal  covenants,  and  not  corenants  running  with  the  lan/1 :  that  there  did  not 
exist  any  privity  of  estate  between  the  Plaintiff  and  himself,  and  that  the  Plaintiff 
had  no  reversion,  interest  or  title  in  or  to  the  house  No.  7,  or  the  land  upon  which 
it  was  built,  and  that  no  privity  in  respect  of  reversion  or  other  unity  of  title  existed, 
upon  or  in  relation  to  which  the  Plaintiff'  had  or  could  set  up,  in  law  or  equity, 
any  right  to  enforce,  as  against  him  and  his  tenant  Gomm,  any  of  the  covenants, 
stipulations  or  restrictions  contained  in  the  deed  of  February  1799  ;  that  he  dul  not, 
and  he  believed  that  Gomm  did  not,  p-etend  to  be  a  purchaser  of  any  estate  w  interest  in 
the  house  for  a  valuable  consideration  without  notice  of  the  last-mentioned  deed,  m-  of  the 
declarations,  covenants,  agreements,  stipulations  or  restrictions  therein  contained;  but  he 
insisted  that  he  ought  not  to  be  affected  thereby. 

Gomm,  in  his  answer,  said  that  he  intended  to"  use  the  house,  not  as  a  common 
inn  or  tavern,  but  as  a  private  or  family  hotel,  and,  particularly,  if  he  could  obtain 
the  proper  licences  for  selling  in  it  wine  and  spirits  by  retail,  which  he  had  applied  to 

(1)  It  appeared  from  the  schedule  to  the  answer  that,  in  1805,  Austin  conveyed 
the  house  to  Hunter,  and  that  in  ISIO  Hunter  conveyed  it  to  Sawyer. 
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the  magistrates  to  grant  him,  but  which  they  had  refused,  owing  to  the  rates  and 
taxes  for  the  house  being  paid  by  J.  H.  Gibson.  He  admitted  that,  about  two  mouths 
after  he  entered  into  the  agreement  with  J.  H.  Gibson,  he  received  from  the  Plaintiff 
a  notice  of  the  deed  of  February  1799  ;  and  he  denied  that  he  pretended  to  be  a  pur- 
baser  of  his  interest  in  the  house  for  a  valuable  consideration  without  notice  of  that 
ieed,  or  of  the  declarations,  covenants,  agreements,  stipulations  or  restrictions  contained 
in  it ;  [204]  but  he  insisted  that  he  ought  not  to  be  affected  thereby. 

Mr.  Wigram  and  Mr.  Bosanquet,  for  the  Plaintiff,  now  moved  for  the  injunction 
against  the  Defendant  Gomm.  It  is  laid  down  bj'  Sir  John  Leach,  Vice-Chancellor, 
in  The  Duke  of  Bedford  v.  The  Trustees  of  the  British  Museum  (Sugden  on  Vendors,  App. 
•57,  10th  ed.,  reported  on  appeal  in  2  Myl.  &  Keene,  552),  that  a  person  who  is  pos- 
sessed of  a  particular  property,  of  which  he  has  the  personal  enjoyment,  has  a  right 
-  )  to  deal  with  contiguous  land  which  belonged  to  him,  if  he  thought  fit  to  alienate 
It,  as  to  restrain  anj'  use  of  it  which  may  tend  to  diminish  either  the  pleasure  or  the 
profit  of  the  land  which  he  retains ;  and  that  a  covenant  entered  into  by  the  alienee 
with  the  alienor,  for  the  purpose  of  preventing  such  a  use  of  the  land  aliened,  will  be 
enforced  both  at  law  and  in  equity. 

[The  ViCE-CnANCELLOR.  Fleming  contained,  in  himself,  both  the  future  cove- 
nantors and  the  future  covenantees.  I  do  not  see  how  a  party  can  covenant  with 
himself.  Besides,  the  Plaintiff  never  executed  this  deed  of  February  1799  :  how  then 
can  he  claim  relief  under  it  ?] 

It  is  recited,  in  the  conveyance  to  Austin,  who  purchased  from  Fleming  the  lot 
which  now  belongs  to  the  Defendant  Gibson,  that  Austin  executed  the  deed  of 
February  1799  :  it  appears  also  that  Gull,  under  whom  the  Plaintiff  claims,  executed 
hat  deed  :  they  therefore  became  parties  covenanting  mutually  with  each  other  ;  and, 
1  that  way,  the  ditiiculty  in  regard  to  [205]  Fleming  being  both  covenantor  and 
'  ivenantee  is  removed.  It  is  true  that  it  does  not  appear  that  the  Plaintiff  executed 
the  deed  ;  but  the  Defendants  admit  that  they  had  notice  of  it,  and  therefore  they 
are  bound  in  conscience  to  observe  the  covenants  contained  in  it. 

It  is,  however,  immaterial  whether  the  Defendants  had  or  had  not  notice  of  the 
deed ;  for  the  covenant,  which  is  now  sought  to  be  enforced,  is  one  which,  of  necessity 
and  from  the  very  nature  of  it,  runs  with  the  land.  Holmes  v.  Buckley  (Prec.  in  Ch. 
39) ;  Citi/  of  London  v.  Xash  (3  Atk.  512) ;  Foiibl.  on  Eq.  353,  et  seq. 

The  Solicitor-General  [Sir  li.  M.  Kolfe]  and  Mr.  Harwood,  for  the  Defendant 
Gomm.  The  covenant  in  question  does  not  run  with  the  land  ;  but,  so  far  as  Fleming 
wa.s  concerned,  it  was  a  mere  personal  covenant.  The  Defendant  Gibson  does  not 
claim  under  the  Plaintiff;  but  both  of  them  claim,  as  absolute  alienees  in  fee,  under 
Fleming.  There  is  no  reversion  existing,  nor  any  privity  of  estate  between  them. 
The  object  of  the  covenant  is  to  restrain  for  ever  an  absolute  owner  of  land  from 
using  it  in  a  particular  manner.  It  is  exceedingly  doubtful,  at  the  least,  whether  any 
such  restriction  can  be  imposed.  Keppell  v.  Bailey  (2  Myl.  &  Keene,  517  ;  see  2  Sugd. 
Vend.  10th  edit.  500,  where  this  case  is  observed  upon).  The  authority  of  The  Duke 
of  Bedford  v.  The  Trustees  of  the  British  Museum  is  considerably  diminished  by  that 
ease.  The  Mayor  of  Congleton  v.  Patlison  (10  East,  130).  Although  Austin's  purchase 
[206]  deed  recites  that  he  executed  the  deed  of  February  1799,  the  answer  expressly 
denies  that  he  did  execute  it. 

The  Yice-Chaxcellor  [Sir  L.  Shadwell].  The  Defendant  Gomm  admits,  by  his 
answer,  that  he  does  threaten  and  intend  to  use  the  house  numbered  seven  as  a 
family  hotel  and  inn  and  tavern  :  there  can  be  no  doubt  therefore  that  he  has  brought 
himself  within  the  words  of  the  covenant  in  the  deed  of  February  1799. 

Now,  though  neither  the  conveyance  to  Cull  nor  the  conveyance  to  Austin  (under 
which  the  parties  severally  claim)  has  been  produced,  yet  I  must  take  it  as  a  fact  that 
those  deeds  recited  that  Cull  and  Austin  had  executed  the  deed  of  February  1799; 
and,  with  respect  to  that  deed,  it  seems  to  me  that  the  matter  is  to  be  considered,  in 
this  Court,  not  merely  with  reference  to  the  form  in  which  the  covenants  are  expressed, 
but  also  with  reference  to  what  is  contained  in  the  preliminary  part  of  the  deed, 
namely,  that  Fleming  had  determined  and  proposed,  and  did  thereby  expressly 
declare  that  it  should  be  a  general  and  indispensable  condition  of  the  sale  of  all  or 
any  part  of  the  land  intended  to  form  the  row,  that  the  several  proprietors  of  such 
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land  respectively  for  the  time  being  should  observe  and  abide  by  the  several  stipula- 
tions and  restrictions  thereinafter  contained  or  expressed  in  regard  to  the  several 
houses  to  be  erected  thereon,  and  in  all  other  particulars.  Then  follow  the  stipula- 
tions ;  and,  whatever  may  be  the  form  in  which  the  covenant  is  expressed,  the 
stipulations' are  plain  and  distinct.  One  of  them  is  that  none  of  the  proprietors  of 
any  of  the  several  lots  or  parcels  of  land  intended  to  form  the  row  shall,  at  any  time 
or  times,  or  on  any  account  or  [207]  pretence  whatsoever,  erect  or  suffer  to  be  erected 
on  any  of  the  several  lots  or  parcels  of  land,  which  shall  be  to  them  respectively 
belonging  for  the  time  being,  or  on  any  part  of  them  or  any  of  them,  any  public  livery 
stables  or  public  coach-house,  or  use,  exercise  or  carry  on,  or  suffer  to  be  used,  exer- 
cised or  carried  on  thereon  or  on  any  part  thereof,  the  trade  or  business  of  a  melting 
founder,  tobacco-pipe  maker,  common  brewer,  tallow  chandler,  soap  boiler,  distiller, 
innkeeper,  tavern  keeper,  common  alehouse  keeper,  brazier,  working  smith  of  any 
kind,  butcher  or  slaughterman,  or  any  other  noxious  or  offensive  trade  or  business 
whereby  the  neighbourhood  may  be,  in  any  respect,  endangered  or  annoyed,  or  burn 
or  make,  or  suffer  to  be  burnt  or  made,  on  any  of  the  said  lots  or  parcels  of  land,  or 
on  any  part  of  any  of  them,  any  bricks  or  lime ;  and  that  no  other  building  or  build- 
ings than  good  dwelling-houses  or  lodging-houses  shall  be  erected  in  front  of  any  of 
the  said  lots. 

It  is  quite  clear  that  all  the  parties  who  executed  this  deed  were  bound  by  it :  and 
the  only  question  is  whether,  there  being  an  agreement,  all  persons  who  come  in  as 
devisees  or  assignees  under  those  who  took  with  notice  of  the  deed  are  not  bound  by 
it.  I  see  no  reason  why  such  an  agreement  should  not  be  binding  in  equity  on  the 
parties  so  coming  in  with  notice.  Each  proprietor  is  manifestly  interested  in  having 
all  the  neighbouring  houses  used  in  such  a  way  as  to  preserve  the  general  uniformity 
and  respectability  of  the  row,  and,  consequently,  in  preventing  any  of  the  houses  from 
being  converted  into  shops  or  taverns,  which  would  lessen  the  respectability  and  value 
of  the  other  houses. 

As  the  release  of  1802  recites  that  Austin  executed  [208]  the  deed  of  1799,  I  must 
take  it  as  a  fact  that  he  did  execute  it :  and  then,  whatever  may  be  the  form  of  the 
covenant,  or  whatever  difficulty  there  may  be  in  bringing  an  action  on  it,  I  think  that 
there  is  a  plain  agreement  which  a  Court  of  Equity  ought  to  enforce  :  and,  as  the 
Defendant  Gomm  admits  that  he  intends  to  carry  on  one  of  the  prohibited  businesses, 
he  comes  within  the  purview  of  the  deed,  and  ought  to  be  restrained  from  so  doing 
by  the  injunction  of  this  Court. 

I  do  not  think  that  I  could  state  a  case  which  would  satisfactorily  extract,  from 
the  Judges  of  a  Court  of  law,  such  an  opinion  as  a  Judge  in  a  Court  of  Equity  would 
require  in  forming  his  judgment;  inasmuch  as  a  Court  of  law  might  look  at  the 
covenant  only,  without  taking  into  consideration  the  preliminary  matter  in  the  deed. 

But,  although  no  case  may  arise  at  law  upon  the  covenant,  there  may  be  a  ques- 
tion on  the  deed,  which  will  demand  the  opinion  of  a  Court  of  Equity. 

Injunction  granted. 


[209]    Semple  v.  The  London  and  Birmingham  Railway  Company.(I) 

March  23,  1838. 

Nuisance.     Pleading.     Parties.     Bankrupt. 

A.  demised  to  B.  (who  was  alleged  to  be  an  uncertificated  bankrupt)  a  wharf,  with 
tne  use  ot  a  road,  in  common  with  the  occupiers  of  adjoining  wharfs.  C.  obstructed 
A  road  a.  iiled  a  bill  against  him  to  restrain  the  nuisance.  Held,  that  neither 
A  nor  the  occupiers  of  the  adjoining  wharfs,  nor  the  assignees  of  B.,  were  necessary 
parties  to  the  bill.  *  •' 

to  thJ  P^  '"'l'S*f '^  t^^'  24th  of  August  1824,  the  Regent's  Canal  Company  demised 
to  the  Plaintiff,  for  57  years,  a  wharf,  with  the  warehouses,  erections  and  buildings, 

(1)  Ex  relatione. 
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and  two  small  dwelling-houses  thereon,  situate  on  the  north  side  of  the  canal,  in  the 
parish  of  St.  Pancras,  and  abutting  north  on  a  road  leading  into  the  Hampstead  Road, 
and  called  the  Commercial  Road  :  and  the  Plaintift'  covenanted  to  bear  and  pay  to  the 
company  a  fair  and  reasonable  proportion  of  the  expense  of  keeping  that  road  in 
repair,  in  common  with  the  owners  and  occupiers  of  the  adjoining  wharfs.  In 
December  182-4  the  Plaintitt'  became  bankrupt,  and,  by  an  indenture  of  the  17th  of 
May  1830,  his  assignees  assigned  the  leasehold  premises  to  Hollingsworth,  by  way  of 
mortgage.  By  an'^indenture  of  the  4th  of  December  1834  Hollingsworth  demised 
the  premises  to  the  Plaintiff  for  the  residue  of  the  term  of  57  years,  except  the  last 
day,  subject  to  the  terms  and  conditions  of  the  indenture  of  the  24th  August  1824. 

The  road  mentioned  in  the  lease  was  the  only  road  leading  to  the  Plaintiff's 
wharf,  and  the  only  way  by  which  goods  could  be  conveyed  to  it  by  land. 

The  London  and  Birmingham  Railway  Company  having  purchased  land  on  the 
north  side  of  and  adjoining  to  the  Commercial  Road,  and  also  at  the  west  end  of  and 
adjoining  to  the  termination  of  that  road,  built  a  [210]  high  wall  on  the  uorth  side 
and  west  end  of  the  road,  so  as  to  fence  off  the  road  from  their  land.  By  their  Act 
of  Parliament,  they  were  expressly  prohibited  from  using,  damaging,  passing  along, 
or  interfering  with  the  road.  In  1836,  however,  they  commenced  using  the  road  for 
drawing  timber,  stone,  and  other  articles,  for  the  purposes  of  the  railroad,  and  had 
ever  since  continued  to  use  the  road  at  intervals,  and,  in  so  doing,  had  cut  up  and 
damaged  it,  and  rendered  it  impassable.  They  also  made  what  is  called  a  run,  with 
planks,  over  the  wall,  from  the  west  end  of  the  road,  for  the  purpose  of  removing  to 
their  works  a  large  quantity  of  earth  and  clay,  which  had  been  provided  for  their  use 
and  deposited  on  the  road  ;  and,  thereby,  access  to  the  Plaintiff's  wharf  with  carts 
and  carriages  was  rendered  impossible. 

The  bill,  after  stating  as  above,  prayed  that  the  railway  company  might  be 
restrained  from  using,  damaging,  passing  along,  or  interfering  with  the  Commercial 
Road,  and  from  laying  down,  carting,  or  wheeling  any  clay,  soil,  or  other  matter  on 
the  same  ;  and  from  continuing  the  obstruction  to  the  use  of  the  road  by  the  Plaintiff. 

The  Defendants  demurred  for  want  of  eqnity  and  for  want  of  parties. 

Mr.  Jacob  and  Mr.  Booth,  in  support  of  the  demurrer.  There  is  no  averment 
shewing  what  property  the  Plaintiff  has  in  the  road,  if  it  be  a  private  road.  If  it  be 
a  public  road,  he  has  only  the  same  interest  as  the  rest  of  Her  Majesty's  subjects. 
Supposing  it  to  be  a  [211]  private  road,  other  persons  are  entitled  to  use  it,  and  the 
Regent's  Canal  Company  are  the  proprietors  of  it. 

The  Plaintiff  is  an  uncertificated  bankrupt,  and  he  derives  title  under  a  lease,  obtained 
subsequent  to  his  bankruptcy.  Does  not  that  make  the  assignees  (who  are  not  alleged 
to  have  disclaimed),  necessary  parties  to  the  bill  ?  The  application  is  discountenanced 
by  Deere  v.  Guest  (1  Myl.  &  Craig,  516). 

Mr.  K.  Bruce  and  Mr.  Stinton,  in  support  of  the  bill.  This  is  a  possessory  bill. 
An  uncertificated  V)ankrupt  has  a  title  against  all  the  world  except  his  assignees. 
fFebb  V.  fox  (7  T.  R.  391)  ;  Fowler  v.  Down  (1  Bos.  &  Pull.  44).  The  Plaintiff  has  a 
mere  possessory  interest :  but  he  has  a  right  to  maintain  the  bill  upon  possession.  It 
is  for  the  purpose  of  protecting  a  present  and  possessory  interest  that  the  bill  is 
brought.  The  road  in  question  is  the  only  road  leading  to  the  Plaintiff's  wharf.  A 
man  has  a  right  to  come  into  a  Court  of  Equity  to  protect  a  mere  possessory  right. 
He  has  a  right  to  come  for  an  injunction  against  a  person  for  darkening  ancient  lights 
without  bringing  landlords  and  reversioners  before  the  Court.  Draijtm  v.  Dale 
(2  Barn.  &  Cres.  293). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  demurrer  must  be  disallowed. 
The  Plaintiff,  it  is  obvious,  has  a  possessory  right  to  the  wharf ;  and  it  appears  to  me 
that  the  Commercial  Road  is  not  a  general  carriage-road,  but  is  only  used  by  persons 
going  [212]  to  the  Plaintiffs  wharf  and  the  adjoining  wharfs,  and  to  the  two  houses. 

The  railway  company  are  restrained  by  their  Act  from  taking,  using,  damaging, 
passing  along,  or  interfering  with  the  Commercial  Road.  The  Plaintiff  is  virtually  in 
the  situation  of  sub-lessee  of  the  Regent's  Canal  Company.  The  acts  complained  of 
are  that,  at  different  times,  the  Defendants  have  interfered  with  the  road  by  using  it 
with  their  carriages,  and  that  they  have  deposited  a  quantity  of  clay  opposite  the 
entrance  of  the  wharf  in  such  a  way  that  the  Plaintiff  is  actually  deprived  of  the  use 
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of  his  wharf;  and  independently  of  this,  they  have  contrived  to  make  a  road  for  their 
carriages  by  means  of  a  run  over  their  wall  which  bounds  the  road  mto  their  own 
land  -and  by  means  of  a  trespass  or  nuisance  on  the  Plaintiif,  they  effect  an  access  to 
their'own  land  which  they  would  not  otherwise  have  had 

I  apprehend  that  the  Plaintiff  has  a  clear  right  to  file  a  bill  alone  against  these 
persons  who  are  doing  him  an  injury  of  a  private  and  particular  nature.  He  has  the 
same  right  that  the  mere  tenant  of  a  house  would  have  if  the  railway  company  had 
raised  a  building  which  blocked  up  his  ancient  lights.  ,      r.,  ■     •^. 

I  conceive  that  there  is  nothing  in  the  objection  that  the  Plaintiff  s  assignees 
ouc'ht  to  be  made  parties,  because  it  is  settled  that  an  uncertificated  bankrupt  has  a 
right  a.'ainst  all  the  world  except  his  assignees.  Here  the  contest  is  not  between  the 
bankrupt  and  his  assignees,  but  between  the  bankrupt  and  the  railway  company. 

[213]    Woods  v.  ^YooDS.    Jpril  20,  1838. 

CoTistrudion  of  Lmrl  Lyndhursfs  I2th  Order.     Practice. 

Under  Lord  Lyndhurst's  12th  Order  the  Master  may,  of  his  own  authority,  and 
whether  he  is  attended  by  any  one  on  behalf  of  the  parties  or  not,  allow  himself 
further  time  to  make  his  report  as  to  scandal,  impertinence  or  insuflSciency. 

By  Lord  Lyndhurst's  12th  Order  it  is  directed  that,  when  any  order  is  made  for 
referring  an  answer  for  insufficiency,  or  for  referring  an  answer  or  other  pleading  or 
matter  depending  before  the  Court  for  scandal  or  impertinence,  the  order  shall  be 
considered  as  abandoned,  unless  the  party  obtaining  it  shall  procure  the  Master's 
report  within  a  fortnight  from  the  date  of  the  order,  or  unless  the  Master  shall, 
within  the  fortnight,  certify  that  a  further  time,  to  be  stated  in  his  certificate,  is 
necessary  in  order  to  enable  him  to  make  a  satisfactory  report. 

The  bill  in  this  cause  having  been  referred  for  impertinence,  the  Master,  of  his 
own  authority,  and  without  being  attended  either  by  the  parties  or  by  their  solicitors, 
certified,  within  the  fortnight,  that  a  further  time  was  necessary  to  enable  him  to 
make  his  report. 

On  the  hearing  of  a  motion  made  by  Mr.  Koe,  and  opposed  by  Mr.  K.  Bruce  and 
Mr.  Anderdon,  one  question  was  whether  the  Master  had  power  to  allow  himself  the 
further  time,  except  in  the  presence  of  the  parties  or  their  solicitors. 

The  ViceChan'Cellor  said  that  he  was  clearly  of  opinion  that,  under  the  order, 
the  Master  had  a  right,  of  his  own  authority,  and  whether  he  was  attended  by  the 
parties  or  their  solicitors  or  not,  to  allow  himself  further  time  for  making  his  report, 

[214]     AVoODLEY  V.  BODDINGTON.     Jpril  23,  1838. 

Contevipt.     Injunction. 

After  the  first  proclamation  had  been  made  under  a  writ  of  exigi  facias,  which  the 
Defendant  had  issued  in  an  action  which  he  had  brought  against  the  Plaintiff,  the 
Plaintiff  served  the  Defendant  with  the  common  injunction.  The  sheriff,  upon 
receiving  notice  of  the  injunction,  applied  to  the  Defendant's  solicitor  for  instruc- 
tions as  to  the  course  which  he  was  to  pursue,  but  the  solicitor  said  that  he  had 
no  instructions  to  give ;  upon  which  the  sheriff  proceeded  to  make  three  of 
the  remaining  proclamations.  Held,  that  the  Defendant  had  been  guilty  of  a 
contempt. 

Motion,  by  the  Plaintiff,  to  commit  the  Defendant  for  a  breach  of  the  common 
injunction. 

The  Defendant  had  sued  out  a  writ  of  exigi  facias  in  an  action  which  he  had 
brought  against  the  Plaintiff.  After  the  writ  had  been  delivered  to  the  sheriff  and 
the  first  proclamation  had  been  made  under  it,  the  Plaintiff  obtained  the  common 
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injunction,  and  served  the  Defendant  with  it.  The  sheriff,  as  soon  as  he  had  notice 
of  the  injunction,  applied  to  the  Defendant's  solicitor  for  instructions  as  to  the 
course  which  he  was  to  adopt :  but  the  solicitor  said  that  he  had  no  instructions 
to  give.  Upon  which  the  sheriff  proceeded  to  make  three  of  the  remaining 
proclamations. 

Mr.  Jacob  and  Mr.  Hislop  Clarke,  for  the  Plaintiff.  The  sheriff  is,  in  truth,  the 
agent  of  the  party  at  whose  instance  a  writ  has  issued.  If  a  party  is  arrested, 
irregularly,  at  law,  the  party  who  issued  the  writ  is  liable  to  an  action  for  damages. 
Boddington,  as  soon  as  he  was  served  with  the  injunction,  was  bound  to  stop  the 
proceedings  which  had  been  commenced  at  his  instance.  The  refusal  of  his  solicitor 
to  give  the  sheriff  any  instructions  was,  in  effect,  referring  the  sheriff  back  to  his 
original  instructions,  and  was  equivalent  to  giving  him  to  understand  that  he  was  to 
proceed  upon  those  instructions.  Boddington,  therefore,  [215]  has  been  guiltv  of  a 
contempt.  Marsack  v.  Bailey  (2  Sim.  it  Stu.  577),  Biillen  v.  Orey  (16  Ves.  141),  Bolt 
V.  Stanwai/  (2  Anst.  556). 

Mr.  Knight  Bruce  and  Mr.  Loftus  Wigram,  for  the  Defendant.  This  application 
is  one  of  the  first  impression.  In  Marsack  v.  Bailei/  the  Defendant  took  an  active 
step  after  the  injunction  issued  ;  for  he  sued  out  a  new  writ  of  allocatur  exiffiit  to 
compel  the  sheriff  to  proceed  with  the  proclamations.  Here  the  Defendant  has  taken 
no  active  step  since  the  issuing  of  the  injunction  ;  and  the  question  is  whether  it  is 
incumbent  on  a  Defendant  in  equity,  after  a  writ  has  been  issued  and  placed  in  the 
bands  of  the  sheriff,  to  put  an  end  to  the  authority  of  the  sheriff,  if  he  can  do  so. 
^^^lere  a  writ  has  been  well  issued  before  the  party  who  obtained  it  has  been  served 
with  the  common  injunction,  he  is  entitled  to  the  full  benefit  of  the  writ.  We  admit 
that  the  party  cannot  take  any  new  step ;  but  he  is  not  to  lose  the  benefit  of  his  writ. 
The  party  is  not  bound  to  stop  the  sheriff.  The  sheriff  has  a  right  to  execute  every 
process  that  is  in  his  hands  prior  to  the  issuing  of  the  injunction.  If  the  proclama- 
tions had  been  stopped,  the  writ  would  have  been  wholly  useless,  and  the  Defendant 
must  have  sued  out  a  new  writ  of  eAgent  after  the  injunction  had  been  dissolved. 
(Tidd's  Pract.  tit.  Outlawry.)  Is  there  any  authority  which  shews  that  an  injunction 
issued  after  a  writ  has  been  placed  in  the  sheriffs  hands  is  to  destroy  the  writ  ?  The 
injunction  never  has  the  effect  of  destroying  a  step  well  taken  before  it  was  issued. 
Frankh/n  v.  Thomas  (3  Mer.  225 ;  see  234). 

[216]  The  relief  to  be  administered  (if  any)  is  in  the  discretion  of  the  Court, 
according  to  the  particular  circumstances  of  the  case.  This,  however,  is  not  an  appli- 
cation to  modify  or  regulate  any  benefit  that  the  Defendant  may  derive  from  the 
proceedings  that  have  taken  place ;  but  it  is  an  application  grounded  on  this,  namely, 
that  a  contempt  has  been  committed  ;  and,  therefore,  the  Court  has  no  jurisdiction 
on  the  present  motion. 

Mr.  Jacob,  in  reply,  said  that  Franklyn  v.  Thomas  did  not  apply,  for  it  was  not  a 
case  of  contempt ;  but  the  question  was  whether  the  injunction  which  issued  on  the 
demurrer  being  overruled  ought  not  to  have  a  retrospective  effect,  that  is,  whether 
the  Plaintiff  was  not  entitled  to  be  placed  in  the  same  situation  as  he  would  have 
been  in  if  the  Defendant  had  not  delayed  him  in  obtaining  the  injunction,  b}-  putting 
in  the  erroneous  demurrer. 

The  Vice-Chaxcellok  [Sir  L.  Shadwell].  This  application  seems  to  me  to  be 
new  in  specie,  and  must  be  decided  on  principle.  Franklyn  v.  Thotnas  was  a  strong 
case ;  for  there,  on  a  given  day,  the  Plaintiff  in  equity  would  have  been  entitled  to 
the  common  injunction,  if  the  demurrer  had  not  been  filed.  After  the  demurrer  had 
been  put  in,  execution  was  taken  out  at  law.  The  demurrer  was  afterwaids  overruled, 
and  the  common  injunction  was  moved  for ;  and  then  an  application  was  made  to  the 
effect  that  the  Plaintiff  in  equity  might  be  placed  in  the  same  situation  as  if  no 
demurrer  had  been  filed,  and  the  common  injunction  had  issued  on  the  day  on  which 
the  demurrer  was  filed  :  and  Lord  Eldon  thought  it  right  to  do  so ;  and  he  devised 
an  order  accordingly.  That  case,  however,  does  not  exactly  apply.  But  it  is  plain, 
from  the  way  in  [217]  which  Lord  Eldon  discusses  it,  that  this  Court  will  interfere 
to  prevent  the  final  execution  of  the  process  which  is  put  into  the  sheriffs  hands 
before  the  issuing  of  the  injunction.  In  this  case  the  writ  was  in  the  sheriffs  hands, 
and  the  first  proclamation  was  made  before  the  injunction  issued.     The  sheriff  who 
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receives  the  writ  is,  ^o  .^^^J^^^^^^^  ^  ^^^^  t\  ^^l^^Zd 
iTrindertT";  r  hSff  Ld t wouS  be  bound  not  to  proceed.  !lere  no  step 
was  aken T;  the  sheriff  in  execution  of  the  process  without  knowing  what  had  taken 
nh.P  in  this  cause  A  communication  took  place  between  the  solicitor  of  Boddington 
a ;  the  shlrTff  and  the  solicitor  said  that  he  would  give  no  order.  After  that 
communication?  ;as  made,  I  must  consider  that  the  refusing  to  countermand  the  writ 
was  an  actual  continuance  of  the  order  previously  given. 

I  cannot  but  think  that  the  conduct  of  the  solictor  was  not  proper,  and  that  this 
is  a  case  of  contempt.  I  do  not,  however,  think  that  it  is  a  case  m  which  I  ought  to 
make  an  order  for  committal ;  but  I  shall  order  Boddington  to  pay  the  costs  of  the 
motion,  and  that  he  is  not  to  have  the  benefit  of  any  proclamation  made  subsequent 
to  the  service  of  notice  of  the  present  motion. 

I 
[218]     Boys  v.  Trapp.     J^ml  23,  1838. 

Constmdim  of  3  d;  4  IF.  4,  c.  94,  sect.  13.     Publication. 

The  Master  having  been  prevented  by  illness  from  attending  at  his  office  on  the  day 
appointed  for  hearing  an  application  to  enlarge  publication  ;  held,  that  the  applica- 
tion might  be  made  to  the  Court. 

The  Defendant  being  desirous  to  enlarge  publication,  the  parties  attended  at  the 
Master's  office  on  the  day  appointed  for  making  the  application  ;  but  the  Master  was 
ill  and  did  not  attend. 

Mr.  Koe,  for  the  Defendant,  now  moved  to  enlarge  publication. 

Mr.  Stuart,  contra,  said  that  the  application  ought  to  have  been  made  to  the 
Master ;  as  the  power  of  the  Court  to  make  an  original  order  to  enlarge  publication 
was  taken  away  by  3  &  4  Will.  4,  c.  94,  s.  13.  (See  also  the  15th  and  20th  of  the 
Orders  of  1833.') 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  the  circumstance  of  the  Master's 
not  making  the  order  on  account  of  his  illness  gave  the  party  the  same  right  to  appeal 
to  the  Court  as  if  the  Master  had  exercised  his  judgment  on  the  application  and 
refused  to  make  the  order ;  and  His  Honor  granted  the  application. 


[219]    Lord  St.  John  v.  Boughton.     May  1,  1838. 

[S.  C.  7  L.  J.  Ch.  208;  2  Jur.  413.] 

Statute  of  Limitations,  3  &  i  IF.  4,  c.  27.     Debt. 

Where  an  estate  is  devised  to  a  trustee  in  trust  to  sell  and  pay  the  testator's  debts, 
and,  subject  thereto,  in  trust  for  A.,  an  acknowledgment  of  a  debt  in  writing,  signed 
1)1/  the  trustee  w  his  agent,  is  sufficient  to  preserve  the  creditor's  right  of  suit  for  20 
years  after  the  giving  of  the  acknowledgment. 

In  1802  Lady  St.  John  executed  two  bonds  to  a  gentleman  named  Aubert,  one  for 
securing  the  payment  of  £322,  with  interest,  on  the  1st  of  January  1803,  and  the 
other  for  securing  the  payment  of  £330,  with  interest,  on  the  1st  of  May  in  that  year. 
Lady  St.  John  died  in  1805  having,  by  her  will,  dated  the  26th  of  July  1804,  devised 
her  real  estates  to  Richard  Bennett  and  Thomas  Townsend,  in  trust  to  sell,  and, 
after  paying  off  incumbrances,  to  apply  the  proceeds,  together  with  her  personal 
estate,  in  payment  of  her  debts,  funeral  and  testamentary  expences  and  legacies  ;  and 
to  stand  possessed  of  the  residue  upon  certain  trusts  for  the  benefit  of  her  son  and 
his  children  ;  and  she  appointed  Bennett,  Townsend  and  her  son  her  executors. 

Lady  St.  John's  will  was  proved  by   her  three  executors.     At  her  death  her 
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affairs  were  in  a  verv  embarrassed  state  ;  and  on  the  23d  of  October  1811  Townsend 
wrote  to  Aubert,  stating  that  there  was  little  prospect  of  her  debts  being  paid  for 

many  vears.  ,.    ,    ,      .  i  -n-   T^     •  j 

lu'lSU  Bennett  died.  In  1816  Aubert  died,  having  appointed  W.  Davies  and 
G.  H.  Wollaston  his  executors.  After  his  death  his  executors  made  inquiries  of 
Townsend  as  to  the  state  of  Lady  St.  John's  affairs;  and  on  the  2d  of  July  1816 
Wollaston,  in  answer  to  a  letter  which  he  had  received  from  Townsend,  wrote  as 
follows  •— '"  I  observe,  by  what  vou  mention,  that  there  is  a  distant  likelihood  of  the 
demands  on  Ladv  St.  "[220]  John's  estate  being  gradually  liquidated.  I  am  not 
certain  whether  the  late  Mr.  Aubert  informed  you  that  he  was  in  possession  of  two 
of  her  ladyship's  bonds  for  £330  and  £322.  I  think  it  proper,  therefore,  acting  for 
his  estate,  to  <nve  you  notice  of  those  bonds  being  in  the  possession  of  the  executors, 
who  must  wai^  the"  extinction  of  prior  demands  on  the  estate." 

On  the  15th  of  October  1817  the  testatrix's  son  died,  leaving  the  Plaintiff's  his 

only  children.     On  the  24th  of  that  month  Wollaston  wrote  the  following  letter  to 

Townsend :—"  Sir,— On  the  2d  of  July  1816  I  had  the  pleasure  of  replying  to  your 

favour  of  the  24th  of  June.     I  then  informed  you  that  the  executors  of  the  late 

Anthony  Aubert  were  in  possession  of  two  bonds  of  the  late  Lady  St.  John's,  amount- 

in<'  to  £652.     Not  having  heard  from  you  in  reply,  1  conclude  that  you  were  aware 

cf^that  demand  upon  her  estate,  or  that  the  notice  was  sufficient,  and  that  the  claim 

would  take  its  course  of  payment  in  due  time.     The  decease  of  the  late  Lord  St.  John 

has  lately  brought  this  claim  under  the  notice  of  her  executors ;  and  I  have  been 

requested  to  ascertain  whether  the  claim  to  which  I  allude  has  been  made  in  proper 

order,  or  whether  it  would  be  necessary  to  take  any  legal  steps  in  order  that  the 

claim'may  be  liquidated  in  due  course  with  the  other  demands  on  her  ladyship's  estate." 

On  the  27th  of  October  1817  Townsend  wrote  the  following  answer :—"  Sir,— I  am 

favoured  with  your's  of  the  24th  instant.     I  do  not  apprehend  the  death  of  Lord  St. 

John  will  anyway  affect  your  claim  on  the  late  Lady  St.  John's  estate,  and  that  the 

notice  you  formerly  gave'  is  fully  sufficient  for  every  purpose.     I  beg  leave  to  add  that 

I  hope,"  in  a  very  few  years,  all  "her  ladyship's  debts  will  be  fully  paid."     In  February 

lS-'>3  Davies  wr"ot€  to  "Townsend  [221]  to  inquire  when  it  was  probable  that  the  bond 

debts  would  be  discharged.     On  the  1st  of  March  in  that  year  the  following  answer 

was  sent :— "  I  regret  it  is  not  in  my  power  to  return  you  a  more  satisfactory  answer 

with  regard  to  the  claim  of  the  late  Mr.  Aubert  upon  the  estate  of  the  late  Lady  St. 

John,  Arc,  Ac.     Be  asmred  I  shall  be  hapjyy  to  discharge  the  bonds  to  the  late  Mr.  Aubert  as 

soon  05  it  is  in  mv  power;  and  of  such  I  will  give  you  or  Mr.  Wollaston  the  earliest 

notice.     Should  you  visit  Clifton  I  shall  be  glad  to  give  you  any  further  information 

on  the  subject.     A  severe  attack  of  gout  in  the   hand  obliges  me  to  employ  an 

amanuensis.— I  am,  sir,  your  most  obedient  servant,  for  Thomas  Townsend,  L.  T." 

This  letter  was  written  by  Laura  Townsend,  the  daughter  of  Thomas  Townsend,  at 

the  dictation  of  her  father,  and  was  signed  by  her  in  his  presence.    In  1824  Townsend 

died  •  and  thereupon  a  suit  was  instituted  for  the  appointment  of  new  trustees  of 

Lady  St  John's  will ;  and  in  1826  (at  which  time  the  incumbrances  on  her  ladyship's 

real  estates  had  not  been  paid  off)  the  Defendants  Sir  W.  K.  Houghton  and  Sir  Robert 

Heron  were  appointed  the  new  trustees.  ,    .   . 

The  object  of  the  present  suit  was  to  have  Lady  St.  John  s  assets  administered, 
and  the  trusts  of  her  will  carried  into  execution.  The  usual  decree  was  made  in  June 
1833.  In  November  1836  the  Master  reported  that  certain  debts  were  due  from  the 
testatrix's  estate;  but  the  before-mentioned  bond  debts  were  not  included  in  the 
report.  By  the  order  on  further  directions,  in  January  1837,  the  debts  mentioned  in 
the  report  "were  ordered  to  be  paid  out  of  the  funds  in  the  cause.  In  January  1838 
Da^^es  and  Wollaston  presented  a  petition  in  the  cause  stating  as  above,  and,  fuither, 
that  [222]  Townsend  was,  from  the  year  1814  until  his  death,  the  sole  surviving 
executor  and  trustee  of  Lady  St.  John's  will :  and  that,  in  the  correspondence  before 
set  forth  and  on  other  occasions  within  the  period  of  20  years  last  past,  he  gave 
acknowledgments  in  writing  signed  by  himself  or  by  some  person  duly  authorized  by 
him,  acknowledging  the  validity  of  the  Petitioners'  demand  against  Lady  bt.  Johns 
estate  •  that  the  Petitioners  were  advised  that,  under  the  circumstances  aforesaid,  the 
debt  due  on   the  bonds  was  not  barred  by   the  Statute  of   Limitations ;   but  the 
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Petitioners,  beiT,g  uninformed  of  the  Master's  advertisement  for  creditors,  had  no 
opportunit '  to  claim  the  debt  before  the  Master  had  made  his  report.  The  petition 
nrivcd  that  it  might  be  declared  that  the  debt  on  the  bonds  was  not  barred,  and  that 
{he  Petitioners  mf-ht  be  at  liberty  to  go  in  and  prove  it  before  the  Master ;  and  that 
thev  might  be  paid  the  same  out  of  the  funds  in  the  cause. 

On  the  hearins;  of  the  petition  the  question  was  whether  the  correspondence,  and, 
especially,  the  letter  of  the  1st  of  March  1823,  did  not  contain  a  sufficient  acknow- 
ledgment of  the  bond  debts  within  the  meaning  of  3  &  4  Will.  4,  c.  27,  sect.  40; 
whfch  enacts  that,  after  the  31st  of  December  1833,  no  action  or  suit  or  other  pro- 
ceediii':'  shall  be  brought  to  recover  any  sum  of  money  secured  by  any  mortgage, 
iudement  or  lien,  or  otherwise  charged  upon  or  payable  out  of  any  land  or  rent,  at 
law  or  in  equity,  or  any  legacy,  but  within  20  years  next  after  a  present  right  to 
receive  the  same  shall  have  accrued  to  some  person  capable  of  giving  a  discharge  for 
or  a  release  of  the  same,  unless,  in  the  meantime,  some  part  of  the  principal  money  or 
some  interest  thereon  shall  have  been  paid,  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  writing  [223]  signed  by  the  person  by  whom  the 
same  shall  be  payable  or  his  agent,  to  the  person  entitled  thereto  or  his  agent ;  and  in 
such  case  no  such  action  or  suit  or  proceeding  shall  be  brought  but  within  20  years 
after  such  payment  or  acknowledgment,  or  the  last  of  such  payments  or  acknowledg- 
ments, if  more  than  one  was  given. 

Mr.  Temple  and  Mr.  Ellis,  in  support  of  the  petition,  said  that  where,  as  in  the 
present  case,  a  trust  was  created  for  payment  of  debts,  neither  the  9th  Geo.  4,  c._14 
(for  rendering  a  written  memorandum  necessary  to  the  validity  of  certain  promises 
and  engagements)  nor  the  3d  &  4th  Will.  4,  c.  27,  was  of  any  force,  unless  the  debt 
was  barred  at  the  time  when  the  trust  came  into  operation  :  that  here  the  bonds  were 
only  two  or  three  years  old  when  Lady  St.  John's  will  took  effect.  Phillipo  v. 
Munnings  (2  Myl.  &  Craig,  309).  [The  Vice-Chancellor.  The  debts  in  question 
are  charged  upon  or  payable  out  of  land ;  and,  therefore,  it  seems  to  me  that  they  are 
within  the  3d  &  4th  Will.  4,  c.  27.  No  part  of  the  fruit  or  produce  of  the  land  was 
severed  or  set  apart  for  payment  of  the  debts  ;  and,  therefore,  Phillipo  v.  Munnings 
does  not  apply.]  Supposing  these  debts  to  be  within  the  Act,  yet,  as  the  incumbrances 
on  the  testatrix  s  estates  were  not  paid  oS  in  1826,  the  20  years  did  not  begin  to  run 
until  after  that  period. 

Next :  the  decree  made  in  1833,  which  directed  the  necessary  accounts  and 
inquiries  to  be  taken  with  a  view  to  the  payment  of  the  testatrix's  debts,  prevented 
the  debts  in  question  from  being  barred  :  at  the  date  of  that  decree  the  20  years  had 
not  expired.  Sierndale  v.  HanUnsm  {ante,  vol.  1,  p.  393).  [The  Vice-Chancellob. 
Sterndalev.  Hankinson  [224]  was  decided  before  the  3d  &  4th  Will.  4,  c.  27,  was  passed. 
That  Act  applies  to  every  debt  attempted  to  be  proved  after  the  31st  of  December 
1833.]  At  all  events,  Townsend's  letters  are  sufficient  to  prevent  the  debts  from  being 
barred  by  the  Act :  the  letter  of  the  1st  of  March  1823  contains  not  only  an  acknow- 
ledgment of  the  debts,  but  a  promise  to  pay  them. 

Mr.  Barber  and  Mr.  Bacon  appeared  for  the  trustees,  and  Mr.  K.  Bruce  and  Mr. 
Sharpe,  for  the  Plaintiffs,  in  opposition  to  the  petition.  An  acknowledgment  by  a 
trustee  is  not  sufficient  to  prevent  a  debt  from  being  barred  by  the  statute  :  it  is  not 
the  trustee,  but  the  estate  that  is  liable  to  pay  the  debt.  [The  Vice-Chancellor. 
Supposing  that  an  estate  were  devised  to  a  trustee  in  trust  to  pay  the  testator's  debts, 
and,  subject  thereto,  in  trust  for  A.  for  life,  and  after  his  death  for  his  unborn 
children  ;  would  you  say  that  an  acknowledgment  by  the  trustee  would  not  be 
sufficient,  but  there  must  be  an  acknowledgment  by  the  unborn  issue  T\  None  of  the 
letters  except  that  of  March  1823  can  be  said  to  contain  anything  like  an  acknow- 
ledgment of  the  debts  :  and  that  letter  is  not  sufficiently  precise.  Besides,  that  letter 
was  not  signed  by  Townsend,  but  by  L.  T.,  and,  consequently,  there  must  be  extrinsic 
evidence  to  shew  who  L.  T.  was.  Supposing  that  an  acknowledgment  signed  by  an 
agent  for  the  party  by  whom  a  debt  is  payable  is  sufficient  to  prevent  the  debt  from 
being  barred  by  the  Act,  the  signature  is  not  sufficient  if  the  agent  signs  his  initials 
only.  Fearn  v.  Lewis  (6  Bing.  349) ;  Dickenson  v.  Eattidd  (5  Carr.  &  Payne,  46) ; 
Hyde  V.  Johnson  (2  Bing.  N.  C.  776). 

[225]  The  Vice-Chancellor  [Sir  L.  Shadwell].     In  my  opinion  there  has  been 
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a  sufficient  acknowledgment  of  the  debts  in  this  case,  within  the  meaning  of  the  3d 
\-  4th  Will,  i,  c.  27. 

The  decisions  under  9  Geo.  4,  c.  1-t,  sect.  1,  are  not  applicable  to  this  case  ;  for 
the  word  "agent"  is  omitted  in  the  first  section  of  that  Act;  and  therefore  an 
acknowledgment  of  a  debt  signed  by  an  agent  of  the  debtor  would  not  take  the  debt 
out  of  the  operation  of  that  Act.  In  this  case  too  the  personal  liability  of  the  party 
is  out  of  the  question.  The  Act  of  the  3d  .<:  -1th  Will.  4,  e.  27,  applies  to  sums  of 
money  charged  upon  or  payable  out  of  any  land.  The  trustee,  who  is  the  party  by 
whom  the  money  is  payable,  may  acknowledge  the  debt  by  a  writing  signed  either 
In-  himself  or  his  agent ;  but  such  an  acknowledgment  will  not  impose  on  him  any 
personal  liability  to  pay  the  debt. 

All  that  the"  Act  requires  is  that  some  acknowledgment  of  the  right  to  the  sum 
claimed  shall  have  been  given  in  writing,  signed  by  the  person  who  represents  the 
estate  out  of  which  it  is  payable,  or  by  his  agent.  The  Act,  therefore,  allows  of  con- 
siderable latitude  as  to  the  form  of  the  acknowledgment :  and,  consequently,  it  is  not 
necessary  that  the  acknowledgment  should  state  the  amount  of  the  sum  alleged  to  be 
due.     If  it  refers  to  the  thing  in  question  it  is  sufficient. 

The  letter  of  the  1st  of  March  1823  is  part  of  a  correspondence.  It  commences 
thus  :  "I  regret  that  it  is  not  in  my  power  to  return  you  a  more  satisfactory  answer 
with  regard  to  the  claim  of  the  late  Mr.  Aubert  upon  the  estate  of  the  late  Lady  St. 
John.  Be  assured  I  [226]  shall  be  happy  to  discharge  the  bonds  to  the  late  Mr. 
Aubert  as  soon  as  it  is  in  my  power."  Then  there  is  this  passage  :  "  A  severe  attack 
of  gout  in  the  hand  obliges  me  to  employ  an  amanuensis  ;  "  and  the  letter  concludes  : 
"  I  am,  sir,  your  most  obedient  servant,  for  Thos.  Townsend,  L.  T."  It  is  sworn  that 
this  letter  was  written  by  Miss  Laura  Townsend,  the  daughter  of  the  trustee,  according 
to  her  father's  dictation,  and  that  it  was  signed  by  her  in  his  presence.  I  am  of 
■pinion,  therefore,  that  the  right  of  the  Petitioners  to  the  sums  due  on  these  bonds 
has  been  acknowledged  by  a  writing  signed  by  the  agent  of  the  person  by  whom  the 
>ame  are  payable  ;  and  that  the  Petitioners  ought  to  be  at  liberty  to  go  in  before  the 
the  Master  and  prove  their  debt. 

[227]     Phipson  v.  Turner.    May  5,  7,  1838. 

[S.  C.  2  Jur.  414.     Followed,  Stark  v.  Dakyns,  1873,  74,  L.  R.  15  Eq.  307  ; 

L.  R  10  Ch.  35.] 

Power.     Appointment.     Will.     Revocation. 

Testator  bequeathed  a  sum  of  stock  in  trust  for  all  or  such  one  or  more  exclusive  of 
the  others  of  the  children  of  his  niece,  as  she  should  by  her  will  appoint ;  and,  in 
default  of  appointment,  in  trust  for  all  her  children  living  at  his  decease.  The 
niece  by  her  will  appointed  £6000,  part  of  the  stock,  to  her  daughter,  for  her 
separate  use  for  life  ;  and,  after  her  death,  to  such  persons,  i(c.,  a^  the  daughter  should  by 
will  appoint,  and,  in  default  of  appointment,  to  the  niece's  two  sons.  The  two  sons 
and  the  daughter  were  the  niece's  only  children,  and  they  were  all  living  at  the 
testator's  death.  After  the  death  of  the  niece,  her  two  sons  and  daughter  and  the 
husband  of  the  daughter  executed  a  deed  by  which,  after  reciting  that  it  was  con- 
ceived that  the  testamentary  power  of  appointment  given  to  the  daughter  was 
invalid,  as  being  an  excessive  execution  of  the  power  given  to  her  mother,  and  that 
it  was  also  conceived  that,  if  that  power  should  be  valid  and  should  not  be  exercised, 
then  and  in  either  event  the  reversion  of  the  £6000  expectant  on  the  daughter's 
death,  belonged  to  her  two  brothers  and  to  herself  and  her  husband  ;  the  parties,  in 
order  to  obviate  any  doubts  respecting  the  same  and  to  carry  their  mother's  intention 
into  efl'ect,  assigned  the  fund  to  two  trustees,  in  trust  for  the  daughter,  for  her 
separate  use  for  life,  and,  after  her  death,  for  the  husband  for  life,  and,  after  his 
death,  for  the  children  of  the  daughter  and  her  husband,  and,  if  they  should  all  die 
under  21,  in  trust  for  the  daughter's  next  of  kin;  and  the  daughter  alone  was 
empowered  to  appoint  new  trustees  of  the  deed.  A  few  months  afterwards  the 
daughter  made  a  will,  in  exercise  of  the  power  given  to  her  by  her  mother,  and 
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appointed  the  fund  to  her  husband  absolutely  Some  time  afterwards  she  executed  a 
deed,  by  which  she  appointed  a  new  trustee  of  the  pnor  deed  Short  y  afterwards  she 
S  leavinc.  her  husband  and  four  children  surviving.  Held,  that  the  testamentary 
pow;r  of  appointment  given  to  the  daughter  was  valid  :  that  the  first  deed  was  not 
intended  to  operate,  unless  that  power  should  be  either  void  or  not  exercised  :  that 
the  daughter's  will  was  a  good  execution  of  the  power,  and  was  not  revoked  by  the 
second  deed. 

William  Goore,  being  possessed  of  £18,000  three  per  cent,  consolidated  and 
£1'^  000  three  and  a  half  per  cent.  Reduced  Bank  annuities,  by  his  will,  dated  the  5th 
of  February  1825,  bequeathed  all  the  three  per  cent,  consolidated  annuities  and  the 
three  and  a  half  per  cent.  Reduced  annuities  then  standing  in  his  name  [228]  to 
Richard  \llison  and  Thomas  Allison  Hoskins,  in  trust  for  his  sister,  Elizabeth  Goore, 
for  life  and  after  her  death,  in  trust  for  his  cousin  Martha  Tomlinson  for  life,  and, 
after  the  decease  of  the  survivor  of  them,  "  in  truM  for  all  or  every,  or  such  one  or  mare 
exrlus-ive  of  the  others,  or  other  of  the  children  of  the  said  Martha  Tomlinson,  w  of  the  issue  of 
such  of  them  as  shall  he  dead,  and,  if  more  than  one,  in  such  parts,  shares  and  propmiians, 
with  such  provision  for  their  respective  maintenance  and  education,  as  she  shall,  hy  her 
last  will  and  testament  in  writing,  or  any  writing  in  the  nature  thereof,  to  be  by  her  duly  • 
executed,  direct  or  appoint,  and,  for  want  of  such  direction  or  appointment,  and  so  far 
as  any  such  if  incomplete  shall  not  extend,  for  all  and  every  the  child  or  children  of  the 
saul  Martha  Tmlinson  who  shall  be  living  at  the  time  of  my  decease,  cw  the  issue  of  sjich  of 
them  as  shall  be  then  dead,  such  issue,  nevertheless,  taking  no  more  than  their  deceased 
parent  or  parents  would  have  been  entitled  to  if  living,  to  be  divided  equally  between 
them  as  tenants  in  common,  and,  if  there  shall  be  but  one  such  child,  then  the  whole 
to  be  in  trust  for  such  only  child."  And  the  testator  appointed  Richard  Allison  and 
Thomas  Allison  Hoskins  executors  of  his  will. 

The  testator  died  in  December  1829,  and  Richard  Allison  alone  proved  his  will, 
and  caused  the  stock  to  be  transferred  into  his  own  name. 

Elizabeth  Goore  died  in  1831,  and  Martha  Tomlinson  died  on  the  17th  June  1833. 
She  had  three  childien  only,  namely,  Sampson  Tomlinson,  James  Tomlinson,  and 
Mary,  then  the  wife  of  the  Plaintiff,  but  since  deceased  ;  and  those  children  were  living 
both  at  the  decease  of  the  testator  and  of  their  mother. 

[229]  Martha  Tomlinson,  by  her  will,  dated  the  9th  of  May  1832,  and  duly  signed 
and  published  by  her  in  the  presence  of  three  witnesses,  after  reciting  the  testator's  will 
and  his  death  and  the  death  of  Elizabeth  Goore,  expressed  herself  as  follows  : — "  Now 
I,  the  said  Martha  Tomlinson,  in  pursuance  and  execution  of  the  power  and  authority 
given  to  me  by  the  said  in  part  recited  will,  do,  by  this  my  last  will  and  testament  in 
writing  by  me  duly  executed,  direct  and  appoint,  from  and  after  my  decease,  the  sum 
of  £6000  three  per  cent,  consolidated  Bank  annuities,  to  and  for  the  use  and  benefit 
of  my  daughter,  Mary,  the  wife  of  John  Phipson,  and  her  issue,  in  manner  following 
(that  is  to  say),  the  interest,  dividends  and  annual  produce  thereof  to  my  said  daughter 
Mary  during  her  natural  life,  to  and  for  her  own  sole  and  separate  use  and  benefit, 
independent  of  her  present  or  any  future  husband  ;  and,  after  the  decease  of  my  said 
daughter,  then,  as  to  the  said  principal  sum  and  the  interest,  dividends  and  produce 
thereof,  I  hereby  direct  and  appoint  the  same  to  and  for  the  use  and  benefit  of  or  in 
trust  for  such  person  and  persons,  for  such  estate  and  estates,  ends,  intents  and  purposes,  and 
with,  under  and  subject  to  such  powers,  provisoes,  conditions,  limitations,  declarations  and 
agreements  as  the  said  Mary  Phipson,  notwithstanding  her  coverture,  in  ami  by  her  last  loill 
and  testament,  or  any  writing  in  the  nature  of  or  purporting  to  be  her  last  will  and  testament 
duly  executed,  shall  direct,  limit  m  appoint,  and,  for  want  or  in  default  of  any  such 
direction  or  appointment,  and  so  far  as  any  such  if  made  shall  not  extend,  and  if  my 
said  daughter  shall  not  leave  any  child  or  children,  or  grandchild  or  grandchildren, 
then  I  direct  and  appoint  the  same  principal,  interest  and  dividends  unto  my  two  sons, 
Sampson  Tomlinson  and  James  Tomlinson,  equally  to  be  divided  between  them,  as 
tenants  in  com-[230]-mon,  and  to  their  respective  executors,  administrators  and 
assigns."  The  testatrix  then  appointed  the  remaining  £12,000  consols  to  her  two 
sons,  equally,  as  tenants  in  common,  and  to  their  respective  executors,  administrators 
and  assigns ;  and,  as  to  the  remainder  of  the  three  and  a  half  per  cent,  annuities  (part 
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having  beeu  sold  to  pay  legacy  duty),  she  appointed  the  same  to  her  three  children, 
equally,  as  tenants  in  common,  and  to  their  respective  executors,  administrators  and 
assigns ;  and,  after  certain  specific  bequests,  she  gave  all  the  residue  of  her  real  and 
personal  estate  to  her  three  children  and  their  respective  heirs,  executors,  adminis- 
trators and  assigns,  share  and  share  alike  ;  and  she  appointed  her  two  sons  and  her 
nephew,  George  Baldwin,  executors  of  her  will. 

Upon  the  testatrix's  death  Richard  Allison  transferred  the  whole  of  the  three  per 
cent,  and  three  and  a  half  per  cent,  stock  into  the  names  of  Sampson  Tomlinson,  James 
Tomlinson  and  George  Baldwin.  After  the  testatrix's  death  doubts  were  suggested 
as  to  the  validity  of  her  appointment  of  the  £G000  stock,  and  as  to  the  rights  and 
interest  acquired  by  Mary  Phipson  under  the  same ;  and,  thereupon,  it  was  agreed, 
as  the  bill  alleged  between  Sampson  Tomlinson,  James  Tomlinson,  and  the  Plaintiif 
and  his  wife,  that  a  deed  of  arrangement  should  be  entered  into  and  executed  by  all 
those  parties,  with  a  view  to  effectuate  the  testatrix's  intention  as  expressed  in  her 
will;  and,  accordingly,  by  an  indenture,  dated  the  19th  July  1833,  and  expressed  to 
lie  made  between  Sampson  Tomlinson,  James  Tomlinson,  and  the  Plaintiff  and  his 
wife,  of  the  one  part,  and  Samuel  Turner  and  William  Palmer,  of  the  other  part, 
after  reciting  the  testatrix's  will,  and  that  it  was  conceived  that  the  gift  or  appoint- 
ment of  the  interest  and  dividends  of  the  [231]  X6000  stock  to  Mary  Phipson  for 
her  life  was  good,  but  that  the  power  to  enable  her  to  dispose  of  that  sum  and  the 
interest  and  dividends  thereof  was  void,  as  having  exceeded  the  power  given  to  the 
testatrix  by  the  testator's  will ;  and  that  it  was  also  conceived  that,  if  such  power 
should  be  valid  and  should  not  be  exercised  by  Mary  Phipson,  then  and  in  either 
event  the  reversionary  interest  in  the  £6000  stock  expectant  on  the  death  of  Mary 
Phipson  belonged  to  Sampson  Tomlinson,  James  Tomlinson  and  the  Plaintiff  and 
his  wife,  or  some  or  one  of  them,  and  that  Sampson  Tomlinson,  James  Tomlinson  and 
the  Plaintiff  and  his  wife,  in  order  to  obviate  any  doubts  respecting  the  same,  and  to 
carry  the  testatrix's  intention  into  effect,  had  agreed  to  assign  the  £6000  stock  to 
Turner  and  Palmer,  upon  the  trusts  thereinafter  declared  :  it  was  witnessed  that,  in 
pursuance  of  the  said  agreement  and  for  carrying  the  testatrix's  intention  into  effect, 
•Sampson  Tomlinson,  James  Tomlinson  and  the  Plaintiff  and  his  wife  did  assign  the 
£6000  stock  and  all  their  powers  and  remedies  for  recovering,  receiving  or  enforcing 
the  payment  of  the  same,  and  all  benefit  and  advantage  incident  or  belonging  thereto, 
and  all  the  estate,  right,  title,  interest,  use,  trust,  property,  possession,  possibility, 
claim  and  demand  of  them,  any  or  either  of  them,  of,  in  or  to  the  said  sum  of  £6000 
stock,  and  the  dividends,  interest  and  proceeds  to  accrue  thereupon,  or  to  be  paid  or 
payable  in  respect  thereof,  in  trust  for  Mary  Phipson,  for  her  separate  use  for  her 
life,  and,  after  her  death,  in  trust  for  the  Plaintiff  and  his  assigns  during  his  life  or 
until  he  should  become  bankrupt,  or  make  a  composition  with  his  creditors,  or  an 
assignment  of  his  effects  for  their  benefit,  and,  after  the  decease  of  the  survivor  of 
the  Plaintiff  and  his  wife,  or,  in  case  he  should  survive  his  wife,  on  his  being  declared 
a  bankrupt,  or  making  a  composition  with  his  creditors  or  an  [232]  assignment  of 
his  effects  for  their  benefit,  then  upon  trust  to  assign  the  £6000  stock  unto  all  and 
every  or  such  one  or  more  of  the  child  or  children  of  the  Plaintiff  and  his  wife,  in 
such  parts,  &c.,  as  the  Plaintiff'  and  his  wife  should,  by  deed,  jointly  appoint,  or  as 
the  survivor  of  them  should,  by  deed  or  will,  appoint,  and,  in  default  of  appointment, 
in  trust  to  assign  the  stock  unto,  between  and  amongst  all  the  children  of  the 
Plaintiff  and  his  wife,  equally  to  be  divided  between  them,  the  shares  of  sons  to  be 
paid  to  them  at  21,  and  the  shares  of  daughters  at  that  age  or  on  their  marriage,  and, 
if  any  of  such  children  should  be  then  dead  having  left  issue  then  living,  then  such 
issue  should  take  his,  her  or  their  parent's  share  ;  and  in  case  Mary  Phipson  should 
die  without  issue,  or  in  case  there  should  be  such  issue  and  they  should  all  die  under 
age  and  without  issue,  then  upon  trust  to  assign  the  £6000  stock  to  such  person  and 
persons,  Ac,  as  Mary  Phipson,  notwithstanding  her  coverture,  should,  bj'  deed  or 
will,  appoint ;  and,  in  defaidt  of  such  appointment,  in  trust  to  divide  the  same 
amongst  such  persons  as,  at  Mary  Phipson 's  death,  should  be  her  next  of  kin  by 
blood  under  the  Statutes  of  Distribution.  The  deed  then  contained  a  power  enabling 
the  trustees,  with  the  consent  of  the  Plaintiff  and  his  wife,  or  the  survivor  of  them, 
and,  after  the  death  of  the  survivor,  of  their  own  proper  authority,  to  sell  the  £6000 
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stock  and  invest  the  proceeds  in  other  securities  or  ,n  the  purchase  of  real  or  lease- 
hold estate  and  also  a  power  enabling  Mary  Phipson  to  appoint  new  trustees  of  the 
trust  popery  This  deed  was  executed  by  all  the  parties  except  Sampson  Tomlinson. 
He  efuse^d  to  execute  it  or  to  ratify  or  recognize  the  arrangement  made  thereby,  the 
fame  having  been  entered  into,  as  his  answer  alleged,  without  any  notice  to  him 

[233]  By  an  indenture,  dated  the  22d  of  December  1835  and  made  between 
Turner  of  the  first  part,  Mary  Phipson,  of  the  second  part,  and  A.  Ryland,  of  the 
th  I  I  art,  after  reci'ting  the  deed  of  July  1833,  and  that  Turner  w^as  desirous  of 
resigning  the  trusts  reposed  in  him  thereby,  Mary  Phipson,  in  exercise  of  the  power 
give^i  to  her  by  the  same  deed,  appointed  A.  Ryland  to  be  a  new  trustee  of  it  in  the 

^'''lubse^uenUv  to  the  date  of  the  deed  of  July  1833  the  Plaintiff  and  his  wife  were 
advised,  as  the  bill  alleged,  that  the  appointment  made  by  Martha  Tomlinson  s  will 
of  the  £6000  stock  in  favour  of  the  Plaintiff's  wife,  was  valid,  and  that  they  had 
executed  that  deed  under  a  mistaken  impression  respecting  the  validity  ot  the 
appointment,  and  that,  by  reason  thereof  and  of  the  refusal  of  Sampson  lomlinson 
to  execute  the  last-mentioned  deed,  they  were  entitled  to  treat  the  same  as 
inoperative:  and  accordingly  the  Plaintiff's  wife,  for  the  purpose  of  exercising  the 
power  given  her  by  Martha  Tomlinson,  made  her  will,  dated  the  26th  of  December 
1833  and  which  was  signed  and  published  by  her  in  the  presence  of  two  witnesses, 
and  was  as  follows :— "  I,  Mary  Phipson,  wife  of  John  Phipson,  by  virtue  of  the 
power  and  authority  given  to  me  in  and  by  the  several  last  wills  and  testaments  of 
my  late  father  and  mother  and  of  the  late  William  Goore,  and  by  virtue  of  all  and 
every  other  power  me  thereunto  enabling,  do,  by  this  my  last  will  and  testament,  give, 
devise,  limit,  appoint  and  confirm,  unto  my  said  husband,  the  said  John  Phipson, 
absolutely,  all  sum  and  sums  of  money  in  any  of  the  public  funds  in  Great  Britain 
and  elsewhere,  and  all  other  monies  and  securities  for  money  and  other  personal 
estate  over  which  I  have  a  disposing  power  or  to  which  I  am  entitled,  [234]  either  in 
possession,  reversion  or  otherwise,  under  the  said  wills  or  any  or  either  of  them,  or 
by  any  other  means."     Ryland  was  one  of  the  attesting  witnesses  to  this  will. 

Mary  Phipson  died  on  the  30th  of  December  1835,  leaving  the  Plaintiff  and  four 
infant  children  her  surviving;  and,  after  her  death,  letters  of  administration  with 
her  will  annexed   were  granted  to  the  Plaintiff. 

The  bill  was  filed  against  Turner  (in  whose  name  part  of  the  trust  property  still 
remained).  Palmer,  Ryland,  James  Tomlinson,  Sampson  Tomlinson  and  the  children 
of  the  Plaintiff  by  his  late  wife,  and,  after  stating  as  above,  it  charged  that,  under  the 
trusts  and  powers  contained  in  the  will  of  William  Goore,  it  was  competent  to  Martha 
Tomlinson  to  appoint  the  trust  funds  to  or  in  trust  for  Mary  Phipson  during  her  life, 
and,  after  her  decease,  to  or  in  trust  for  such  person  or  persons  and  for  such  estates 
and  interests  as  she  should  by  will  appoint,  and  that,  if  Martha  Tomlinson's  will  was 
a  valid  execution  of  the  power  reserved  to  her  by  Goore's  will,  Mary  Phipson  became 
fully  authorized,  under  the  said  wills,  to  make  the  testamentary  appointment  so  made 
by  her  as  aforesaid  in  favour  of  the  Plaintiff,  and  that  the  same  was  a  valid  disposition 
of  the  trust  funds  in  the  Plaintiff's  favour  ;  that  in  case  the  Plaintiff'  was  not,  by  the 
means  aforesaid,  entitled  to  the  trust  funds,  it  was,  at  least,  a  question  whether  the 
same  belonged  to  the  infant  Defendants,  or  whether  the  same  passed,  under  the  ulti- 
mate limitation  in  Goore's  will,  to  the  children  of  Martha  Tomlinson  living  at  Goore's 
death,  or  the  issue  of  such  of  them  as  should  be  then  dead,  and  that,  in  the  last- 
mentioned  case,  Mary  Phipson  became  entitled  to  one-third  part  thereof,  as  [235]  one 
of  the  three  children  of  Martha  Tomlinson,  and  the  Plaintiff,  in  her  right,  was  then 
entitled  thereto ;  that  the  Defendants  pretended  that,  by  reason  of  the  execution  of 
the  deed  of  July  1833,  the  Plaintiff  was  precluded  from  raising  any  question  with 
respect  to  the  construction  of  the  aforesaid  wills,  and  from  claiming  any  interest  in 
the  trust  funds  under  the  same,  and  that  he  was  bound  to  give  effect  to  that  deed, 
and  to  permit  the  trust  funds  to  be  held  and  applied  upon  the  trusts  therein  expressed, 
more  especially  as  the  Plaintiff  and  his  late  wife,  and  the  latter  in  particular,  had 
recognized  and  confirmed  the  last-mentioned  deed  by  executing  the  deed  of  December 
1835  ;  but  the  bill  charged  that  the  deed  of  July  1833  was  executed  under  a  mistaken 
conception  of  Mary  Phipson 's  rights  and  powers  under  Martha  Tomlinson's  will,  and 
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that  it  was  never  intended  that  the  trust  funds  should  become  liable  to  the  trusts  of 
that  deed  in  case  the  power  of  appointment  reserved  to  Mary  Phipson  by  Martha 
Tomlinson's  will  was  valid  and  should  be  exercised  by  her :  and  that  the  trusts  of  the 
deed  of  July  1833  were  not  framed  in  accordance  with  the  intentions  therein  expressed, 
as  would  appear  by  reference  to  the  recitals  and  trusts  thereof ;  that  the  Plaintiif  and 
his  late  wife  would  not  have  executed  the  deed  of  July  1833  if  they  had  been  aware 
that  the  testamentary  appointment  made  by  Martha  Tomlinson  was  a  valid  execution 
of  the  power  reserved  to  her  by  Goore's  will,  and  that,  under  such  testamentary 
appointment,  the  PlaintilFs  late  wife  had  herself  the  power  to  make  a  good  testa- 
mentarv  appointment  of  the  trust  funds;  that  the  deed  of  July  1833  was  executed 
on  the  faith  and  in  expectation  that  all  the  parties  thereto  would  concur  in  executing 
it,  and  that  it  had  been  rendered  nugatory  by  Sampson  Tomlinson's  refusal  to  execute 
or  recognize  it ;  that  neither  [236]  the  Plaintiff"  nor  his  late  wife  had  done  any  such 
act  for  confirming  or  recognizing  the  last-mentioued  deed  as  would  preclude  the  Plain- 
tiff from  insisting  that  the  same  ought  not  to  be  held  binding  upon  him  ;  and,  although 
his  late  wife  executed  the  deed  of  December  1835,  she  did  so  for  the  purpose  merely 
of  insuring  the  proper  management  and  protection  of  the  trust  funds,  and  did  not  mean 
thereby  to  recognize  the  deed  of  July  1833. 

The  bill  prayed  that  the  testamentary  appointment  made  by  the  Plaintiff's  late 
wife  might  be  established  and  carried  into  effect,  and  that  it  might  be  declared  that, 
by  virtue  thereof  and  of  the  several  other  wills  or  testamentary  appointments  afore- 
said, and  notwithstanding  the  deed  of  July  1833  the  Plaintiff  had  become  absolutely 
entitled  to  the  £6000  stock ;  and,  if  necessary,  that  the  last-mentioned  deed  might 
be  declared  inoperative  and  void,  as  against  the  Plaintiff,  and  might  be  vacated  ;  and 
that  Turner,  Palmer  and  Ryland  might  be  decreed  to  transfer  the  £6000  stock  to 
the  Plaintiff,  discharged  from  the  trusts  of  that  deed  ;  or,  otherwise,  that  the  rights 
and  interests  of  the  Plaintiff  and  all  other  parties  claiming  to  be  interested  in  the 
£6000  stock  might  be  ascertained  and  declared  and  secured  for  their  benefit. 

Mr.  Knight  Bruce  and  Mr.  Girdlestone,  for  the  Plaintiff.  The  first  question  is  as 
to  the  validity  of  the  appointment  made  by  Mrs.  Tomlinson,  in  favour  of  her  daughter 
Mrs.  Phipson. 

In  Bra;/  v.  Hanimerski/  {ante,  vol.  3,  p.  513  ;  see  also  2  Clark  &  Fin.  453)  your 
Honor  decided  [237]  that  where  a  power  was  given  to  appoint  a  fund  to  the  children 
of  the  donee,  an  appointment  to  a  daughter  of  the  donee,  for  her  separate  use  for  life, 
with  a  power  to  dispose  of  the  capital  after  her  death,  was  good.  That  case  was 
affirmed  by  the  House  of  Lords  under  the  name  of  Brai/  v.  Bree,  and  is  a  conclusive 
authority  in  favour  of  the  validity  of  the  appointment  in  question.  The  mother's 
appointment  did,  in  effect,  give  the  whole  beneficial  interest  in  the  £6000  stock  to 
her  daughter,  but  in  a  particular  manner.     Hales  v.  Margerum  (3  Ves.  299). 

The  next  question  is  as  to  the  effect  to  be  given  to  the  deed  of  July  1833. 

That  deed  was  executed  under  a  mistaken  conception  of  the  rights  of  the  parties. 
It  recites  that  it  was  conceived  that  the  appointment  of  the  stock  to  Mrs.  Phipson  for 
her  life  was  good,  but  that  the  power  to  enable  her  to  dispose  of  it  was  void,  as  being 
an  excessive  execution  of  the  power  given  to  Mrs.  Tomlinson  by  W.  Goore's  will ;  and 
that  it  was  also  conceived  that,  if  such  power  sfiouhl  be  valid  and  should  not  be  ejercised 
by  Mrs.  Phipson,  the  reversionary  interest  in  the  stock,  expectant  on  her  death, 
would  belong  to  S.  Tomlinson  and  James  Tomlinson  and  the  Plaintiff  and  his  wife, 
or  some  or  one  of  them.  The  deed,  therefore,  proceeds  on  the  ground  either  that  the 
power  was  not  good,  or  that  it  would  not  be  exercised  by  Mrs.  Phipson.  The  recitals 
take  no  notice  of  the  event  that  has  happened,  namely,  of  the  power  being  good  and 
being  exercised.  If,  therefore,  Mrs.  Phipson  had  the  power  and  exercised  it,  it  was 
not  the  intention  of  the  parties  to  interfere  with  her  power ;  and,  that  being  so,  there 
is  an  end  of  the  question.  Besides,  S.  Tomlinson  never  executed  the  deed  ;  [238] 
and  it  is  immaterial  whether  he  now  assents  to  be  bound  by  it  or  not,  as  he  did  not 
assent  in  the  lifetime  of  Mrs.  Phipson. 

The  next  question  is  what  was  the  position  of  the  parties  to  the  deed,  and  who 
were  intended  to  be  bound  by  it  ?  The  persons  named  as  parties  to  it  are  Mr.  and 
Mrs.  Phipson  (the  latter  of  whom,  according  to  the  recitals  of  the  deed,  was  considered 
not  to  have  a  valid  power  of  appointment  over  the  stock),  and  Sampson  and  James 
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Tomlinson,  who  were  entitled  to  it  if  either  she  had  not  a  valid  power  or  did  not 
exereise  it  Mrs.  Phipson  had  no  interest  in  the  fund  which  she  could  assign ;  she 
had  merely  a  life  interest  with  a  testamentary  power  of  appointment,  the  validity  of 
which  was  questionable.  The  object  of  the  deed  was  to  bind  the  interests  of  Sampson 
Tnd  James  Tomlinson  in  the  event  of  the  power  not  being  valid  or  not  being  duly 
exercised  No  intention  whatever  appears  on  the  deed  of  binding  the  interest  of 
anv  other  person  How  then  can  it  be  contended  that  the  new  interest  of  the  husband 
is  bound  by  this  deed,  which  was  executed  with  an  entirely  difierent  view  . 

Then  it  will  be  said  that  Mrs.  Phipson  afterwards  executed  a  deed  by  which  a  new 
trustee  of  the  stock  was  appointed,  andwhich  altered  the  position  of  the  parties.  On  the 
•16th  of  December  1833  Mrs.  Phipson  made  the  testamentary  appointment  in  favour 
of  her  husband  and  on  the  22d  of  December  1835  she  executed  this  deed,  which  was 
made  between  Turner  of  the  first  part,  herself  of  the  second  part,  and  Ryland  of  the 
third  part  •  and  the  only  object  of  it  was  to  appoint  Ryland  a  trustee  of  the  stock  in 
the  place  of  Turner.  Mr.  Phipson  was  not  a  party  to  that  deed,  and  therefore  [239] 
he  cannot  be  affected  by  it.  It  proceeded  on  the  footing  of  the  deed  of  July  1833  ; 
and  if  Mr.  and  Mrs.  Phipson  were  not,  as  we  contend  was  the  case,  bound  by  that 
deed  before  the  subsequent  deed  was  executed,  they  were  not  bound  by  it  afterwards ;  |j 
for  the  subsequent  deed  gave  no  greater  effect  to  the  deed  of  July  1833  than  it  had  ]\ 
before.  We  submit,  therefore,  that  there  is  nothing  in  this  case  to  preclude  Mr. 
Phipson  from  claiming  under  the  testamentary  appointment  made  by  his  wife. 

The  Solicitor-General  [Sir  E.  M.  Rolfe],  for  the  Defendant  Sampson  Tomlinson. 
This  is  a  most  unfair  attempt  on  the  part  of  the  Plaintiff'.  In  his  wife's  lifetime  he 
executed  a  deed  which  gave  him  all  that  he  could  reasonably  require :  and  he  now 
comes  to  the  Court  and  says  that  he  is  not  bound  by  the  deed  which  he  executed.  He  ,j 
is  seeking  to  undo  his  own  voluntary  act.  The  bill  itself  alleges  that,  after  the  death 
of  Martha  Tomlinson,  doubts  were  suggested  as  to  the  validity  of  the  appointment  of 
the  £6000  consols  made  or  purporting  to  be  made  by  her  will,  and  as  to  the  rights 
and  interests  acquired  by  Mary  Phipson  under  the  same  ;  and,  thereupon,  it  was  agreed 
between  Sampson  Tomlinson  and  James  Tomlinson  and  the  Plaintiff  and  his  wife,  that 
a  deed  of  arrangement  should  be  entered  into  and  executed  by  all  the  said  parties, 
with  a  view  to  effectuate  the  intention  of  Martha  Tomlinson  as  expressed  in  her  will. 
The  deed  of  1833  is  then  set  forth,  which  recites  with  greater  particularity  the  doubts 
that  were  entertained  respecting  the  validity  of  the  appointment,  and  that  S.  Tomlin- 
son and  James  Tomlinson  and  the  Plaintiff'  and  his  wife,  in  order  to  obviate  any  [240] 
doubts  respecting  the  same,  had  agreed  to  assign  the  stock  upon  the  trusts  therein- 
after expressed.  So  that  the  Plaintiff',  being  fully  aware  that  there  were  doubts  as  to 
the  validity  of  the  appointment,  agrees  to  settle  them  by  executing  this  deed  of  1833. 
He  executed  the  deed  accordingly,  and  concurred  in  transferring  the  fund  to  the 
trustees  of  that  deed.  The  question  then  resolves  itself  into  this,  namely,  whether, 
there  being  doubts  existing  between  the  parties  as  to  their  rights,  and  the  Plaintiff 
having  agreed  to  put  an  end  to  those  doubts  by  settling  the  fund  in  a  manner  the 
most  beneficial  to  himself  that  could  be,  is  he  now  at  liberty  to  say  that  he  will  not 
be  bound  by  that  settlement  ?  [The  Vice-Chancellor.  How  was  Mrs.  Phipson  bound 
by  the  deed?  The  power  given  to  her  by  Mrs.  Tomlinson's  will  was  testamentary. 
How  then  could  any  instrument  executed  by  her,  which  was  not  testamentary,  be  an 
execution  of  her  power"?]  Supposing  that  Mrs.  Phipson  was  not  bound  by  the  deed  ; 
yet  her  husband  must  be  bound  by  the  agreement  that  he  had  entered  into,  and  he 
must  be  held  to  have  taken  the  fund,  under  her  will,  as  a  trustee  for  carrying  the 
trusts  of  the  deed  into  effect.  What  reason  is  there  for  supposing  that  she  would 
have  made  such  a  will,  if  she  had  not  known  that  her  husband  was  bound  by  the 
deed"?  By  executing  the  deed  the  husband  bound  himself  to  settle  the  property  upon 
the  trusts  of  that  deed,  and  his  wife  made  her  will  upon  the  faith  that  he  was  so  bound. 
Besides,  it  is  very  doubtful  whether  the  wife's  will  was  not  revoked  by  the  deed  of 
1835. 

Mr.  James  Russell  with  the  Solicitor-General.  The  case  of  Brai/  v.  Hammersley 
has  no  application  to  the  present  case.  In  that  case  there  was  only  one  child  of  the 
marriage,  and  the  real  question  was  whe-[241]-ther,  as  the  husband  insisted  in  his  bill, 
the  power  contained  in  the  settlement  of  1805  had  not  ou  that  account  become  inopera- 
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tive.  There  the  mother  directed  the  trustees  to  pay  the  income  of  the  fund  to  such 
person  or  persons,  \-e.,  as  her  child  should,  either  by  deed  or  by  will,  appoint,  and, 
ill  default  of  appointment,  to  the  child  for  her  separate  use  for  her  life,  and,  after  her 
oath,  to  transfer  the  fund  to  her  executors  or  administrators.  Here  the  power  given 
iiy  Goore's  will  is  to  appoint  the  funds  to  the  children  of  Mrs.  Tomlinson,  the  donee, 
ur  the  issue  of  such  of  them  as  should  be  dead  ;  and  Mrs.  Tomlinson  appoints  to  her 
tlaughter  ami  her  issue  in  manner  following  :  the  dividends  are  given  to  the  daughter 
for  her  separate  use  for  life,  with  a  general  power  of  appointment  by  will,  not  by  deed  ; 
and,  in  default  of  appointment  and  in  case  the  daughter  should  not  leave  any  child  or 
i;randchild,  the  stock  is  given  to  other  objects  of  the  power.  The  endeavour  to  give 
Mrs.  Phipson  a  power  to  appoint  by  will  generally  is  altogether  out  of  the  terms  of 
the  power  given  by  Goore's  will.  Alexaiuler  v.  Alexander  \i  Vez.  640).  We  submit, 
therefore,  that  the  appointment  made  by  Mrs.  Tomlinson  was  invalid  beyond  the  life- 
estate  given  to  her  daughter ;  and  that  this  case  differs  from  Bratj  v.  Haiiunersley,  as 
there  the  only  appointee  got  the  fund  in  the  most  beneficial  manner  possible,  and 
there  was  no  attempt  to  give  it  to  any  other  person.  [The  Vice-Chancellor.  The 
parties  to  the  deed  of  1833  profess  it  to  be  their  intention  to  carry  the  intention  of 
Mrs.  Tomlinson  into  effect.  Her  intention  was  to  exclude  the  husband  of  her  daughter  ; 
but,  by  the  deed,  they  give  him  a  life  interest  in  the  stock.  The  deed,  as  I  understand, 
does  not  at  all  point  to  this,  namely,  that  [242]  if  the  wife  should  appoint  the  stock 
to  her  husband,  he  should  hold  it  as  a  trustee  for  his  children.  The  parties  might 
easily  have  bound  any  rights  that  the)^  might  have  by  expressly  doing  so ;  but  I  do 
not  see  that  they  have  used  any  words  for  that  purpose.] 

Mr.  Wigram,  for  James  Tomlinson.  The  Plaintiff'  is  suing  in  a  representative 
character,  but  he  was  a  party  to  the  deed  of  1833  in  his  individual  character.  In 
.V(ii7  V.  Punter  (ante,  vol.  5,  p.  555)  the  wife  had  a  separate  interest  for  life,  with  a 
power  to  appoint  the  capital  by  will.  The  trustees,  at  the  request  of  the  husband, 
sold  out  the  stock.  Afterwards  the  wife,  by  her  will,  exercised  her  power  in  favour 
..f  her  husband  ;  and  he,  after  her  death,  sought  to  compel  the  trustees  to  replace  the 
stock  ;  but  the  Court  said  that,  as  he  was  a  jjarty  to  the  transaction,  he  could  not  sue 
the  trustees.  That  case  is  precisely  in  point ;  for  here  the  husband  was  a  party  to  the 
deed  of  1833,  and  got  a  consideration  for  joining  in  the  execution  of  it.  Next,  Mrs. 
Phipson  perpetuated  the  trusts  of  the  deed  of  1833  by  appointing  the  new  trustees ; 
and  the  Court,  we  apprehend,  will  hold  that  appointment  to  be  a  revocation  of  her  will. 
Mr.  Turner  with  Mr.  Wigram.  It  is  apparent,  on  the  face  of  Mrs.  Tomlinson 's 
will,  that  she  intended  to  provide  for  the  issue  of  Mrs.  Phipson,  although  she  could 
not  legally  do  so.  The  parties  to  the  deed  of  1833  intended  to  carry  into  effect  the 
intention  of  Mrs.  Tomlinson  in  favour  of  the  children  and  issue  of  Mrs.  Phipson.  The 
([uestion  is,  whether  that  deed  is  to  be  defeated  by  Phipson 's  claim  ?  The  deed  [243] 
is  a  contract,  by  all  the  parties,  that  the  property  shall  be  held  upon  the  trusts  of 
the  deed.     Can  then  Phipson,  who  is  a  party  to  it,  claim  against  it  and  defeat  it  f 

Mr.  Jacob  and  Mr.  Booth,  for  the  Defendants  Turner  and  the  children  of  Mr.  and 
Mrs.  Phipson.  The  Court  cannot,  at  the  suit  of  the  father,  take  from  the  children 
the  interests  given  to  them  by  the  deed  of  1833,  which  was  executed  by  the  father. 
If  the  father  is  right  in  saying  that  he  is  not  bound  by  that  deed,  the  consequence  is 
that  he  has  a  right  to  file  a  bill  against  the  executors  of  Goore  and  the  executors  of 
Mrs.  Tomlinson,  to  compel  them  to  replace  the  £6000  stock  and  to  transfer  it  to  him ; 
but  Xail  v.  Punter  is  a  strong  authority  against  that. 

Supposing  that  the  power  given  to  Mrs.  Phipson  was  valid,  and  that  it  was  well 
exercised  by  her  will,  her  will  was  revoked  by  the  deed  of  1835;  for  it  purports  to 
devote  the  fund  to  other  trusts  and  purposes,  namely,  the  trusts  and  purposes  of  the 
deed  of  1833. 

But  we  contend  that  the  power  was  not  valid.  In  Bray  v.  Hammersley,  the  power 
given  by  the  settlement  was  given  in  much  more  extensive  terms  than  the  power 
given  by  Goore's  will,  and  the  appointment  made  under  it  was  essentially  different 
from  the  appointment  made  by  Mrs.  Tomlinson.  By  Goore's  will,  Mrs.  Tomlinson 
was  authorized  to  appoint  the  funds  to  all  and  every,  or  such  one  or  more  exclusive 
of  the  other  or  others  of  her  children,  or  of  the  issue  of  such  of  them  as  should  be 
dead,  in  such  parts,  shares  or  proportions  as  she  should  direct.    In  Bray  v.  Hammersley 
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the  appointment  was,  in  effect,  an  appointment  to  the  daughter  herself.  The  [244] 
power  given  to  Mrs.  Phipson,  after  her  life-estate,  was  a  mere  naked  power ;  it  was 
not  either  a  part,  a  share  or  a  proportion.  The  power  given  to  Mrs.  Tomlinson  was 
to  give  property,  not  a  power,  to  her  children.     Campbell  v.  Sandys  (1  bcho.  &  Lef. 

Mr  Girdleston,  in  reply,  said  that  there  was  nothing  in  the  deed  of  1833  which 
shewed  that  the  parties  intended  to  bind  any  interest  in  the  fund  which  Mr.  Phipson 
mi^'ht  thereafter  acquire ;  that  there  was  an  anxious  intention,  apparent  on  the  face 
of  ^the  deed,  to  prevent  its  operating  to  defeat  Mrs.  Phipson 's  testamentary  power; 
that  in  Nail  v.  Punter  the  husband  had  received  the  proceeds  of  the  sale  of  the  stock, 
and  was  seeking  by  his  bill  to  avail  himself  of  his  own  wrong. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  Suppose  that  Mrs.  Tomlinson  had 
appointed  the  £6000  consols  to  her  daughter,  Mrs.  Phipson,  and  then  had  directed 
that  such  part  of  the  fund  as  should  not  be  disposed  of  by  will  or  otherwise  should 
go  to  her  two  sons ;  it  cannot  be  disputed  that  that  would  have  been  a  good  exercise 
of  her  power.  Is  not  such  a  disposition  the  same  in  substance  as  a  gift  of  the  fund 
to  her  daughter,  for  her  separate  use,  with  a  testamentary  power  of  appointment, 
and,  in  default  of  that  appointment,  to  the  two  sons?  If  Mrs.  Tomlinson  had  named 
certain  persons  as  appointees,  who  did  not  fall  within  the  description  of  her  own 
children  or  issue  of  her  children,  the  appointment  would  have  been  void  to  that 
extent ;  but  when  she  gives  to  Mrs.  Phipson  a  separate  interest  for  her  life,  and  a 
separate  power  of  [245]  appointment  by  will,  she  is,  in  fact,  giving  her  an  interest, 
though  it  is  a  more  limited  mode  of  giving  her  the  property. 

If  Mr.  Phipson,  when  he  executed  the  deed  of  July  1833,  meant  to  deal  with  the 
interest  he  then  had,  that  is  one  thing ;  but,  if  he  meant  to  deal  with  the  interest 
which  he  might  subsequently  acquire,  that  is  quite  a  different  thing.  It  is  very  extra- 
ordinary, if  the  parties  to  that  deed  meant  to  bind  Mr.  Phipson  with  respect  to  any 
interest  he  might  thereafter  acquire  from  his  wife  by  testamentary  appointment  that 
they  did  not  say  so.  It  is  a  remarkable  feature  in  this  case  (where  it  is  quite  obvious 
that,  if  the  parties  had  meant  the  thing,  they  might  have  expressed  it  in  definite 
words),  that  there  should  be  any  contention  that  though,  in  point  of  fact,  the  instru- 
ment has  no  such  words,  it  must  be  said  that  the  meaning  of  it  is  tantamount  to  such 
words. 

Is  there  anything  like  a  bargain  on  the  face  of  the  deed  ;  is  there  any  stipulation 
that  Mrs.  Phipson  should  not  execute  her  power  ^  If  there  had  been  a  recital  intro- 
duced into  the  deed  to  the  effect  that  Mrs.  Phipson  had  consented  not  to  execute  her 
power,  though  it  would  not  have  bound  her,  yet  it  would  have  been  a  good  intimation 
of  the  intention  of  the  parties;  but,  if  there  is  no  reference  to  her  not  executing  the 
power,  it  seems  to  me,  in  the  result,  that  they  wished  to  leave  it  altogether  to  her 
to  execute  the  power  just  as  she  pleased.  It  is  so  perfectly  notorious  among  the 
profession  that  a  party  may  bind  the  interest  which  he  may  at  a  future  time  acquire 
by  a  will,  that  I  cannot  but  think  that,  if  the  intention  of  the  gentleman  who  prepared 
this  instrument,  had  been  to  bind  any  future  [246]  interest'that  might  be  acquired 
by  Mr.  Phipson  under  his  wife's  will,  the  deed  woukl  itself  have  contained  a  direct 
provision  to  that  effect,  or  at  any  rate,  a  provision  that  nothing  that  might  be  done 
by  Mrs.  Phipson  in  the  execution  of  her  power,  so  far  as  it  tended  to  vest  the  property 
in  any  other  person,  should  be  for  any  other  purpose  than  the  purposes  of  the  deed, 
and  that  the  natural  and  obvious  inference  from  the  deed  itself  is  that  it  was  not 
intended  to  prevent  the  execution  of  the  power  by  the  wife  in  anv  way  she  pleased. 

In  order  that  I  may  be  certain  as  to  the  contents  of  the  deed,  I  will  read  it  over 
before  I  dispose  of  the  case. 

Maijl.  The  Vice-Chancellor.  I  have  read  over  this  instrument  which  was 
executed  after  the  appointment  had  been  made  by  Mrs.  Tomlinson. 

I  do  not  see  any  substantial  difference  between  the  appointment  that  Mrs. 
Tomlinson  made,  and  that  one  which  the  House  of  Lords,  in  affirming  my  decision  in 
Bnuj  V.  Hamiiwrdey,  held  to  be  good ;  for  the  power  of  appointment"  is,'in  effect,  an 
interest  given  to  the  party. 

But  the  question  mainly  turns  upon  this  instrument  of  July  1833 ;  and  the  question 
upon  that  instrument  is  whether  it  is  to  be  taken  as  one  which  had  the  effect  of 
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binding  that  interest  which  Mr.  Phipson  took  by  virtue  of  the  appointment  which 
uas  made  by  his  wife  after  the  execution  of  this  deed.     Now  the  deed  professes  to 
be  made  between  Sampson  Tomlinson,  James  Tomlinson  and  Mr.  Phipson  and  his 
wife  of  the  one  part,  and   two  gentlemen  of  the  name  of  Turner  and  Palmer,   as 
trus-[247]-tees,  of  the  other  part ;  and  it  recites,  first  of  all,  the  will  of  William  Goore, 
which   gave  the  fund   in  question   to  Elizabeth  Goore  for  life,  and   then   to   Mrs. 
Tomlinson  for  life,  with  remainder  to  her  children,  or  the  issue  of  such  of  them  as 
should  be  dead,  and,  if  more  than  one,  in  such  parts,  shares  and  proportions  as  she 
should  appoint  by  her  will,  and,  in  default  of  appointment,  in  trust  for  the  child  or 
children  of  Mrs.  Tomlinson  who  should  be  living  at  the  time  of  the  testator's  decease, 
or  the  issue  of  such  of  them  as  should  be  dead.     Then  the  deed  recites  the  death  of 
Goore  and  the  death  of  Elizabeth  Goore ;    and  then  it  recites  the  appointment  which 
was  made  by  Mrs.  Tomlinson  ;    and   the   first  question  is,  what  is  the  effect  of  the 
appointment  that  Mrs.  Tomlinson  made  ?     Why  it  gave  the  interest  of  the  fund  to 
Mrs.  Phipson  for  her  life  for  her  separate  use  ;    and  it  then  gave  her  a  general  power 
of  appointment  by   will.     That,   therefore,   was  not  an  appointment  of  the  whole 
interest  in  the  fund  ;  but  the  absolute  reversion  of  the  fund  would  remain  undisposed 
of  altogether  if  there  was  no  testamentary  appointment ;    and  the  consequence  there- 
fore was  that  that  reversionary  interest,  subject  to  the  contingency  of  there  being  a 
testamentary  appointment,  would  belong  to  the  two  brothers  of  Mrs.  Phipson,  and  to 
Mr.  and  Mrs.  Phipson  in  her  right.     Then  the  parties,  having  recited  the  effect  of  the 
appointment,  recite  that  it  is  conceived  that  the  gift  or  appointment  of  the  interest 
and  dividends  of  the  £6000  to  Mary  Phipson  for  her  life  is  good,  but  that  the  power 
to  enable  Mary  Phipson  to  dispose  of  the  sum  of  £6000  and  the  interest  thereof  is 
lid,  as  having  exceeded  the  power  given  to  Martha  Tomlinson  by  the  will  of  William 
I  'oore  ;  that  it  is  also  conceived  that  if  such  power  should  be  valid  and  should  not  be 
exercised  by  Mary  Phipson,  then,  and  in  either  event,  the  rever-[248]-sionarj'  interest 
in  the  sum  of  £6000  consols  expectant  on  the  decease  of  Mary  Phipson  belonged  to 
Sampson  Tomlinson,  James  Tomlinson,  John  Phipson  and  Mary,  his  wife,  or  some 
or  one  of  them.     The  expression,  "either  event,"  means,  as  I  understand  the  instru- 
ment, either  the  event  of  the  testamentary  power  of  disposition  given  to  Mrs.  Phipson 
lieing  void,  or  the  event  of  its  being  valid  and  of  her  not  exercising  that  power ;  and 
then  it  recites  that  the  two  Tomlinsons  and  Phipson  and  his  wife,  in  order  to  obviate 
any  doubts  respecting  the  same,  and  to  carry  the  intention  of  the  testatrix  Martha 
Tomlinson  into  effect,  had  agreed  to  assign  the  fund  to  two  trustees  on  the  trusts 
thereafter  declared.     Then  it  is  ob-servable  that  the  parties  of  the  first  part,  according 
to  their  several  and  respective  estates  and  interests  in  the  premises,  assign  and  transfer 
the  fund,  describing  it,  "and  all  the  estate,  right,  title,  interest,  use,  trust,  property, 
possession,  possibility,  claim  and  demand  whatsoever,  both  at  law  and  in  equity,  of 
them  the  said  Sampson  Tomlinson,  James  Tomlinson  and  the  Plaintiff"  and  Mary, 
his  wife,  or  any  or  either  of  them,  of,  in   and  to  the  said  sum  of  £6000 : "  and 
this  assignment  is  expressed  to  be  made   to  the  gentlemen  named  as  trustees  in 
trust   to  pay   the  interest  to  Mrs.   Phipson   during  her  life  for  her  separate  use, 
and    then    to   Mr.   Phipson,   and   then   to  transfer  the   fund   among  their  children, 
according   to    their   joint   appointment,    or   as   the    survivor  should  appoint ;    and, 
in  default  of  appointment,   among   the    children    in    the    usual   form  ;    and   in   the 
event   of   there   being  no   children    to  take  vested   interests,   then   the  fund   is  to 
go  to  those  persons  who  would  be  entitled  to  the  clear  residue  of  Mrs.  Phipson's 
estate  in  case  she  died   intestate  and   unmarried.     That  is  the  effect  of  the  deed, 
though   the   words  that  are  used   are  rather  different.      Then   there  follow   [249] 
certain    provisions    which    are    analogous    to    the    power    of    changing    stocks    and 
securities  in  a  common  settlement ;  and  then  there  appears  to  me  to  be  something 
rather  material  with  respect  to  the  construction  of  the  instrument ;  because  I  observe 
that  it  is  provided,  "  that,  in  case  the  trustees  or  either  of  them,  or  any  future  trustees 
should  happen  to  die,  or  be  desirous  to  be  discharged  from,  or  neglect  or  refuse  to  act 
in  the  trusts  thereby  created,  at  any  time  or  times  before  the  same  should  be  fully 
performed  or  otherwise  determined,  then  and  in  any  such  case  it  should  and  might  be 
lawful,  to  and  for  the  .said  Mary  Phipson,  to  nominate  and  appoint  any  other  person 
or  persons  to  be  a  trustee  or  trustees  for  the  purposes  aforesaid ; "  and  no  power  of 
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appointing  new  trustees  is  given  to  anyone  but  her ;  and  then  there  follows  a  covenant, 
tfthe  ata"e  of  a  covenant  for  further  assurance  ;  and,  in  that  covenant,  no  allusion 
whatever  is  made  either  to  the  execution  or  non-execution  of  the  povyer  given  to  Mrs.  . 
PhinsonHi  Then  in  the  same  year  1833,  Mrs.  Phipson  executed  the  testamentary 
instrument  in  question,  which  bears  date  in  December  in  that  year ;  and  then,  in  a 
sXequent  year,  namely,  on  the  22d  of  December  183o  she  did  in  professed  execution 
o  the  power  given  by  the  trust  deed,  appoint  Arthur  Ryland  to  be  a  new  trustee  of 
that  deed  It  is  remarkable  that  Arthur  Ryland,  who  was  so  appointed  to  be  the 
trustee  of  the  deed,  appears  to  be  one  of  the  witnesses  to_  the  execution  of  the  | 
testamentary  power.  Now,  it  certainly  strikes  me  that,  if  the  intention  of  the  parties 
had  been  to  bind,  at  all  events,  the  power  which  Mrs.  Phipson  had,  either  in  the 
wav  of  providing  that  she  should  not  exercise  the  testa-[250]-mentary  power  or  by 
providing  that  if  she  did  exercise  it  in  favour  of  any  of  the  parties  to  the  deed,  then 
such  interest  as  those  parties  took  should  be  bound  by  the  deed  and  should  not  be 
taken  by  the  party  for  his  own  benefit,  an  object  so  simple  as  that  might  have  been 
provided  for  in  the  easiest  and  simplest  manner.  But  the  parties  do  not  do  any- 
thing like  that ;  they  merely  make  the  deed  in  the  form  I  have  mentioned ;  and 
theifthe  question  arises,  has  the  deed,  in  that  form,  at  all  bound  Mr.  Phipson,  in  the 
event  that  has  arisen,  namely,  of  his  being  the  appointee  of  his  wife  of  the  whole  fund, 
to  subject  what  he  takes  by  virtue  of  the  power  of  appointment  to  the  trusts  of  the 
deed  2  My  opinion  is  that  it  has  not.  It  is  observable  that  the  parties  contemplated 
the  interests  which  they  then  had ;  for  they  recite,  first  of  all,  that  it  was  conceived 
that  the  testamentary  power  given  to  Mrs.  Phipson  was  void  ;  and,  next,  that  if  such 
power  should  be  valid  and  not  executed,  then  the  reversionary  interest  in  the  fund 
would  belong  to  S.  Tomlinson,  James  Tomlinson  and  Mr.  and  Mrs.  Phipson.  They 
then  assign  and  transfer,  according  to  their  respective  estates  and  interests  ;  and  they 
profess  to  convey  the  fund  and  all  their  estate  and  interest  in  it ;  and  it  is  perfectly 
plain  that,  at  the  time  when  the  instrument  was  executed,  Mr.  Phipson  and  his  wife 
and  her  two  brothers  had  an  interest  which  might  have  taken  effect  in  possession  if 
she  never  exercised  her  testamentary  power  ;  and  it  is  that,  I  apprehend,  which  is  the 
subject  of  assignment  by  the  deed,  and  that  only  ;  and  I  am  the  more  confirmed  in 
that  opinion  by  this  fact,  namely,  that  the  power  of  appointing  new  trustees  is 
given  to  Mrs.  Phipson  only.  For  what  reason  could  the  parties  have  done  that, 
but  for  this,  namely,  that,  during  her  own  life,  she  had  an  interest  in  the  fund  [251] 
for  her  separate  use,  and  she  also  had,  in  herself,  that  testamentary  power  which  she 
might  have  exercised  in  the  same  manner  as  if  she  had  been  the  plenary  owner  of 
the  fund  in  question ;  and,  therefore,  it  was  right  and  natural  that  she,  who  seemed 
to  have  all  the  dominion  over  the  fund,  should  have  the  usual  power  of  naming  the 
persons  who,  from  time  to  time,  should  succeed  any  one  of  the  trustees  who  might 
happen  to  be  incapable  of  acting  in  the  trust;  and,  for  that  reason,  I  think  that  this 
execution  of  the  power  to  appoint  new  trustees  cannot  be  taken  to  be  a  revocation 
of  the  will ;  but  it  is  also  quite  collateral  to  the  execution  of  the  testamentary  power, 
and  is  only  meant  to  be  an  execution  of  the  power  which  is  given  by  this  deed  in  the 
event  of  Mrs.  Phipson  not  executing  her  original  testamentary  power.  And,  on  the 
best  consideration  I  can  give  the  subject,  my  opinion  is  that,  so  far  as  a  resistance  is 
made  to  Mr.  Phipson's  claim  to  the  absolute  ownership  of  the  fund,  it  must  totally 
fail.  j 

[252]    EsTCOURT  V.  EwiNGTON.     Mai/  3,  8,  1838. 

Practice.     Husband  and  Wife. 

An  attachment  having  issued  against  a  married  man  for  want  of  answer  of  himself  and 
wife,  the  sheriff  returned  cepi  corpus,  but  that  the  husband  was  insane,  and,  therefore, 
incapable  of  answering. 

Ordered  that  the  wife  should  answer  separately,  and  that  the  Senior  Six  Clerk  not 
toward  the  cause  should  be  appointed  guardian  to  the  husband  to  put  in  his  answer. 

(1)  The  brief  did  not  contain  this  covenant. 
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A  married  man  and  his  wife  were  two  of  the  Defendants  in  this  cause.  Au 
attachment  having  issued  against  the  former  for  want  of  answer  of  himself  and  wife, 
:he  sheriff  returned  cepi  corpus,  but  that  the  husband  was  insane,  and,  ou  that  account, 
was  incapable  of  answering. 

Mr.  Shadwell,  for  the  Plaintiff,  thereupon  moved  that  the  wife  might  be  compelled 
to  put  in  an  answer  for  herself  and  her  husband. 

The  Yice-Chanxellor  desired  the  registrar,  Mr.  "Walker,  to  ascertain  what  was 
the  proper  order  to  be  made  in  such  a  case. 

Mr.  Walker  furnished  His  Honor  with  the  followinsr  extracts  from  Reg.  Lib.  : — 


'O 


Lethley  v.  Taylor. 

Reg.  Lib.  1763,  fo.  139. 

An  attachment  having  issued  against  the  Defendant,  Taylor,  for  want  of  his  and 
his  wife's  appearance,  the  sheriff  returned  non  est  inventiis.  The  matters  in  question 
arose  in  right  of  the  wife,  and  it  appeared,  by  affidavit,  that  the  husband  was  gone 
abroad.  The  Plaintiff,  therefore,  moved  that  he  might  be  at  liberty  to  sue  out  process 
of  contempt  against  the  wife,  to  compel  her  to  appear  to  and  answer  the  bill ;  which, 
upon  hearing  the  affidavit  and  an  aflfida\'it  of  notice  of  the  motion  to  her  read,  was 
ordered  accordingly. 

[253]     Tarlton  i:  Dyer. 

Hil.  1805,  Reg.  Lib.  B.  227. 

The  Defendants,  Dyer  and  wife,  having  answered  the  original  bill,  the  Plaintiff 
amended  the  same  :  soon  after  which  the  husband  went  abroad,  and  his  wife,  the 
material  Defendant,  was  served  with  a  subp<ena  to  appear  to  and  answer  the  amendecl 
bill :  but,  she  refusing  to  appear,  the  Plaintiff  moved  that  an  attachment  might  issue 
against  her.  But  the  Court  ordered  that  service  of  a  subpuna  to  appear  to  and  answer 
the  amended  bill,  on  the  Defendant  Mary,  the  wife  of  the  Defendant  Dyer,  should 
be  deemed  good  service  on  her. 

Nayler  v.  Byland.     May  26,  1814. 

Reg.  Lib.  B.  1813,  fol.  845  and  908. 

The  bill  was  filed  against  the  Count  and  Countess  Byland,  she  being  the  executrix 
of  the  testator  therein  named,  and  charged  that  the  count  was  out  of  the  jurisdiction 
of  the  Court.  On  affidavit  that  he  was  residing  in  Holland,  it  was  ordered  that 
service  of  the  stibpcena  to  appear,  &c.,  on  the  Defendant,  the  countess,  should  be 
deemed  good  service  on  her :  and  she  having  refused  to  appear,  on  affidavit  of  such 
service,  the  Clerk  in  Court  was  ordered  to  issue  an  attachment  against  her. 

Dorrien  v.  Livingston. 

On  the  sherilFs  return,  on  the  attachment  that  the  Defendant  was  confined  at 
the  lunatic  asylum  at  [254]  Hoxton,  and  affidavit  by  the  superintendent  of  the 
Defendant's  insanity,  the  .Senior  Six  Clerk  not  toward  the  cause  was  appointed 
guardian. 

Ford  V.  Clough.     Feb.  16,  1837. 

Similar  order  on  return  to  the  attachment  that  the  Defendant  was  insane,  and 
that  it  was  dangerous  to  remove  him,  and  on  affidavit  of  the  Defendant's  insanity. 

The  Vice-ChanX'ELLOR  ordered  that  the  wife  should  answer  alone,  and  that 
service  of  the  subpcena  upon  her  should  be  good  service  :  and  that  the  Senior  Six 
Clerk  not  toward  the  cause  should  be  appointed  guardian  to  the  husband  to  put  in 
his  answer. 
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[255]    Harrison  v.  Wiltshire.    May  8,  9,  1838. 

[S.  C.  2  Jur.  679.] 

Taxation.     Security  for  Costs. 

\  solicitor  being  indebted  to  A.,  and  being  pressed  by  A.  to  give  him  a  security  for  , 
the  debt  prevailed  on  one  of  his  clients   against  whom  he  had  a  demand  for  costs,   | 
which  ha/nolbeen  taxed)  to  execute  to  A.  a  bond  for  £3000  as  a  part  satjs  action  | 
of  the  costs  due  from  the  client  to  the  solicitor;  and  the  solicitor  afterwards  delivered 
the  bond  to  A     A.  knew  that  the  sum  secured  by  the  bond  was  claimed  by  the 
solicitor  to  be  due  to  him  for  costs,  but  had  no  notice  that  those  costs  had  not 

A  bmmed  by  the  client  against  A.  and  the  solicitor,  praying  that  the  costs  might  be 
taxed  and  that  the  bond  might  stand  as  a  security  for  so  much  only  as  should  be- 
found  due  from  the  client,  on  the  taxation,  was  dismissed  as  against  A.  with  costs. 

The  Defendant  Bevir,  who  was  a  solicitor,  being  indebted  to  the  other  Defendant, 
Wiltshire  in  the  sum  of  £4500,  Wiltshire  applied  to  Bevir  to  give  him  a  security  for 
the  debt '  upon  which  Bevir  represented  to  Wiltshire  that  Estcourt  Cresswell,  since 
deceased  (whose  personal  representatives  the  Plaintiffs  were),  and  R.  Harris  were 
severally  indebted  to  him  in  considerable  sums  for  monies  paid,  laid  out  and 
expended  advanced  and  lent  by  him  on  their  account,  and  for  business  done  by  him  as 
their  solicitor  and  attwney ;  and  offered  to  assign  to  Wiltshire  the  debts  so  due  from 
Cresswell  and  Harris  as  a  security  for  the  £4500.  Wiltshire  agreed  to  accept  the 
security;  and,  thereupon,  by  an  indenture,  dated  the  24th  of  November  1820,  and 
made  between  Bevir  of  the  one  part  and  Wiltshire  of  the  other  part,  after  reciting 
that  Harris  was  indebted  to  Bevir  in  the  sura  of  £2000  or  thereabouts,  for  monies 
paid,  laid  out  and  expended,  advanced  and  lent  to  him  or  on  his  account,  and  for 
business  done  by  Bevir  as  his  attorney  and  solicitor  in  various  transactions,  and  that 
Cresswell  also  was  indebted  to  Bevir  in  the  sum  of  £2500  or  thereabouts,  on  the 
balance  of  account  for  monies  paid,  laid  out  and  expended,  advanced  and  lent  to  him 
and  on  his  account,  and  for  business  done  by  Bevir,  as  his  attorney  and  solicitor  in  divers 
transactions,  Bevir  assigned  to  Wiltshire  all  the  debts  and  sums  of  money  which  then 
[256]  were  or  thereafter  should  be  found  due  and  owing  to  him  by  Harris  and 
Cresswell,  in  respect  of  any  matter  or  thing  whatsoever,  to  the  day  of  the  date  of  the 
indenture,  and  all  interest  which  then  was  or  might  accrue  due  in  respect  thereof, 
and  also  all  bonds,  bills,  notes,  deeds,  mortgages  and  other  securities  whatsoever, 
then  in  Bevir's  custody  or  power,  given  or  deposited  for  securing  the  same  debts 
respectively,  or  either  of  them,  or  any  part  thereof,  or  on  which  Bevir  had  any  lien 
in  respect  thereof ;  to  hold  the  monies  to  be  recovered  or  received  by  virtue  of  the 
assignment  to  Wiltshire,  his  executors,  &c.,  in  trust  to  retain  thereout  the  £4500  and 
interest,  and  to  pay  over  the  surplus,  if  any,  to  Bevir,  his  executors,  &c. 

Wiltshire  did  not  consider  this  assignment  to  be  a  suflRcient  security  for  his  debt, 
without  some  acknowledgment  from  Harris  and  Cresswell  of  the  amount  due  from 
them  respectively  to  Bevir;  and,  therefore,  he  pressed  Bevir  either  to  procure  such 
acknowledgment,  or  to  give  him  some  further  security  for  his  debt.  In  consequence 
of  which  Bevir,  in  February  1821,  sent  to  him  a  bond,  dated  the  23d  of  that  month, 
in  the  penalty  of  £6000,  conditioned  for  payment  by  Cresswell,  his  heirs,  &c.,  to 
AViltshire,  his  executors,  &c.,  of  the  sum  of  £3000,  with  interest  at  five  per  cent.,  on 
the  23d  of  August  then  next.  This  bond  did  not  contain  any  recitals,  but  was  a 
common  money  bond.  It  was  executed  by  Cresswell  at  Bevir's  request  in  part 
satisfaction  of  Bevir's  demands  on  him.  Cresswell's  steward  and  two  of  his  sons 
were  present  when  he  executed  the  bond  ;  and  one  of  his  sons  read  it  over  and 
explained  it  to  him.  At  the  time  when  it  was  executed  Bevir  had  not  delivered 
either  his  accounts  or  his  bills  of  costs  to  Cresswell ;  but  at  a  [257]  meeting  held  two 
days  before,  at  which  Cresswell's  steward  and  several  members  of  his  family  were 
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present,  the  probable  amount  of  Bevir's  demands  upon  Cresswell  was  taken  into  con- 
sideration and  stated  at  £4000  and  upwards. 

The  bill  alleged  that,  at  the  time  when  the  bond  was  executed,  no  bills  of  costs 
had  been  delivered  to  Cresswell  by  Bevir  for  the  £3000,  nor  any  account  given  to 
shew  in  what  manner  that  sum  had  become  due,  and  that  it  was  a  fraud  on  the  part 
of  Bevir  to  prevail  on  Cresswell  to  execute  the  bond  ;  that  no  money  was  paid,  nor 
was  any  consideration  given,  by  Wiltshire  to  Cresswell  for  the  bond  ;  and  that  Wilt- 
shire, at  the  time  he  accepted  the  bond,  knew  that  Bevir  was  Cresswell's  solicitor, 
and  that  Bevir  had  prevailed  on  Cresswell  to  execute  it  by  representing  the  £3000  to 
he  due  to  him  for  costs ;  that,  under  the  circumstances  aforesaid,  the  bond  ought  to 
be  delivered  up  to  be  cancelled,  or  ought  to  stand  as  a  security  for  such  sum  only  as 
was  really  due  from  Cresswell  to  Bevir  at  the  time  it  was  executed  ;  and  that  Bevir's 
liills  of  costs  ought  to  be  delivered  and  taxed.  The  bill  prayed  that  it  might  be 
declared  that  the  bond  ought  to  stand  as  a  security  for  such  sum  only  as  was  justly 
due  from  Cresswell  to  Bevir  at  the  time  of  the  execution  thereof;  that  an  account 
might  be  taken  of  what  was  then  due  ;  and  that  Bevir  might  be  decreed  to  deliver 
the  bills  of  costs  which  were  then  due  to  him  from  Cresswell,  and  that  the  same  might 
be  taxed  ;  and,  if  it  should  appear  that  nothing  was  then  due  from  Cresswell  to  Bevir, 
that  the  bond  might  be  delivered  up  to  the  Plaintiffs  to  be  cancelled. 

Cresswell  in  his  answer  admitted  that,  when  he  ac-[258]-cepted  the  bond,  he  knew 
it  Bevir  was  Cresstcell's  solicitor  and  that  Bevir  claimed  the  £3000  as  due  to  him,  as  su^h 
' iciior,  from  Cresswell ;  but  he  denied  that  he  then  knew  or  had  been  informed  that 
iJevir  had  not  delivered  either  his  bills  of  costs  or  his  accounts  to  Cresswell. 

Mr.  Wigram,  Mr.  Wray,  and  Mr.  Monro,  for  the  Plaintiffs.  At  the  time  when 
the  bond  was  executed  no  bills  of  costs  or  accounts  had  been  delivered  by  Bevir  to 
< 'resswell ;  and  Wiltshire  does  not  attempt  to  dispute  that  fact.  If  the  bond  had 
en  given  to  Bevir  there  can  be  no  doubt  that  we  should  be  entitled  to  the  relief 
aght  by  the  bill.  Wiltshire,  when  he  took  the  bond,  knew  that  it  was  given  in 
Inspect  of  costs  due  from  a  client  to  his  solicitor,  and  he  does  not  affect  to  say  that  he 
had  ascertained  that  those  costs  had  been  taxed.  As  he  took  the  bond  with  notice  of 
the  circumstances  under  which  it  was  executed,  he  stands  in  the  same  situation  with 
respect  to  it  as  Bevir  would  have  done,  and  must  hold  it  subject  to  the  same  equities 
as  Bevir  would  have  been  liable  to,  had  it  been  given  to  him.  If  that  were  not  so,  it 
would  always  be  in  the  power  of  a  solicitor  to  evade  the  liability  to  have  a  security 
fur  costs  reduced  on  taxation,  by  prevailing  on  his  client  to  give  the  security  to  a 
third  person.  If  a  person  Uikes  a  bill  of  exchange  that  is  overdue,  he  takes  it  subject 
tij  all  the  equities  to  which  it  is  liable,  whether  he  had  notice  of  them  or  not.  There 
is  nothing  which  makes  this  case  different  from  a  case  between  Bevir  and  Creswell. 
llorlock  v.  Smith  (2  Mvl.  &  Craig,  49.5),  IFaters  v.  Tai/lor  {Ibid.  .526),  Detillin  v.  Gale 
(7  Ves.  .583),  Down  v.  'Uallinfj  (4  Barn.  &  Cres.  330). 

[259]  Mr.  Jacob  and  Mr.  Wilbraham,  for  the  Defendant  Wiltshire.  There  is  no 
case  against  Wiltshire,  unless  it  be  the  law  that  a  party  who  takes  from  a  solicitor  a 
-'•curity  given  by  the  client  stands  in  the  same  situation  with  respect  to  it  as  a  person 
•vho  takes  a  bill  of  exchange  that  is  overdue.  There  is  no  analogy  between  a  bond  and 
an  overdue  bill.  Theie  is  no  evidence  that  Wiltshire,  when  he  took  the  bond,  knew 
that  the  costs  due  from  Cresswell  to  Bevir  had  not  been  taxed.  Suppose  that  Bevir 
had  prevailed  on  Cresswell  to  pay  him  the  £3000  in  bank  notes,  and  had  handed  them 
over  to  Wiltshire  ;  could  Cresswell  or  his  representatives  have  followed  the  money  in 
the  hands  of  Wiltshire  and  have  compelled  him  to  pay  it  into  Court  to  await  the 
taxation  of  Bevir's  bills  of  costs  1 

Mr.  Parry  appeared  for  the  Defendant  Bevir. 

The  Yice-Chancellor  [Sir  L.  Shadwell].  This  is  a  very  simple  case. 
With  respect  to  the  Defendant  Wiltshire,  it  is  plain  that  the  bill  must  be 
ilismissed  with  costs.  There  is  nothing  whatever  to  impeach  his  right  to  hold  the 
'•end  and  to  insist  on  being  paid  the  whole  of  what  is  due  on  it  out  of  Cresswell's 
estate.  A  previous  assignment  had  been  made  to  him  hy  Bevir  of  debts  due  from 
Cresswell  and  Harris  ;  and  then  a  bond  was  given  by  Cresswell,  which  Bevir  put  into 
the  possession  of  Wiltshire,  as  a  security,  pro  tanto,  of  the  debt  due  to  him.  There 
was  nothing  whatever  to  raise  a  suspicion  in  the  mind  of  Wiltshire  that  the  bond  was 
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given  for  a  demand,  the  amount  of  which  had  not  been  ascertained  ;  but,  on  the 
contrary,  the  amount  of  the  demand  was,  to  all  appearance,  settled.  There  is 
nothing, 'therefore,  to  affect  the  validity  of  the  bond  as  far  as  Wiltshire  is  concerned  • 
and,  as"to  him,  the  bill  must  be  dismissed  with  costs. 

[260]    PioGOTT  V.  Garraway.     May  28,  1838. 

Payment  of  Mmey  out  of  Court.     Construction  of  Lord  Brougham's  28th  Order. 

Lord  Brougham's  28th  Order,  which  directs  that  orders  for  paying  out  sums  of  money' 
shall  specify  the  amount  to  be  paid  out,  applies  to  those  cases  only  in  which  the 
amount  to  be  paid  out  can  be  ascertained  at  the  time  when  the  order  for  payment 
is  made. 

By  an  order  in  this  cause,  it  was  directed  that  so  much  of  the  fund  in  Court  as 
should  be  sufficient  to  answer  10s.  in  the  pound  on  certain  ascertained  legacies  should 
be  raised  and  paid  to  the  legatees :  the  amount  to  be  verified  by  affidavit.  The 
Accountant-General's  clerk  objected  to  this  order  on  the  ground  that  it  did  not  specify 
the  amoimt  to  be  paid ;  as  he  contended  it  ought  to  have  done  according  to  Lord 
Brougham's  28th  Order,  which  directs  that  in  all  cases  where  any  sums  of  money  or 
any  securities  or  other  effects  belonging  to  the  suitors  of  the  Court  of  Chancery,  shall 
be'directed  to  be  paid  into  or  deposited  in  the  Bank  of  England  in  the  name  and  with 
the  privity  of  the  Accountant-General  of  the  said  Court,  and  in  all  cases  where  any 
such  sum  of  money  or  any  securities  or  other  effects  be  directed  to  be  paid  out  or 
invested  in  the  purchase  of  securities,  transferred  or  carried  over  or  delivered  out,  the 
exact  SUM  of  mmiri/  and  amount  of  securities  so  to  be  paid  out,  invested,  transferred  or 
carried  over,  be  ascertained  by  the  registrar  and  siKcified  and  expressed  in  the  order  of 
Court  in  words  written  at  length,  except  in  the  case  of  residues  of  money  or  securities 
remaining  after  a  portion  directed  to  be  applied  for  particular  purposes,  the  amount  of 
which  cannot  he  ascertained  at  the  time  of  makimj  the  said  order,  in  which  cases  the  order 
shall  direct  that  the  amount  of  such  residues  and  shares  of  residues  shall  be  ascertained 
and  specified  by  affidavit. 

On  the  objection  being  mentioned  by  Mr.  K.  Bruce, 

The  Vice-Chanx'ELLOR  said  that  Lord  Brougham's  Order  could  not  be  taken  to 
be  applicable  unless  the  sum  [261]  directed  to  be  paid  could  be  ascertained  at  the 
time  when  the  order  for  payment  was  made  :  and  that  the  sum  mentioned  in  the 
affidavit,  in  this  case,  was  the  sum  which  the  Accountant-General  ought  to  pay. 

[261]    Driver  v.  Wright.    May  31,  1838. 

Practice.     Discovery.     Production  of  Documents. 

Where  a  Defendant  to  a  bill  of  di.scovery  in  aid  of  an  action  brought  against  him  by 
the  Plaintiff  has  been  ordered  to  deposit,  in  the  hands  of  his  Clerk  in  Court, 
documents  admitted  in  his  answer  to  be  in  his  custody,  the  Plaintiff  is  entitled  to 
have  such  of  those  documents  as  by  reference  in  the  body  of  the  answer  are 
made  part  of  the  answer,  produced  and  read  at  the  trial  as  part  of  the  answer. 

The  bill  was  filed  for  a  discovery  in  aid  of  an  action  which  had  been  brought  by 
the  Plaintiff  against  the  Defendant ;  and,  in  obedience  to  an  order  made  in  the  cause, 
the  Defendant  had  deposited,  in  the  hands  of  his  Clerk  in  Court,  certain  documents 
which  his  answer  admitted  to  be  in  his  custody  or  power. 

The  Plaintiff'  now  moved  that  the  Defendant's  Clerk  in  Court  might  attend  at  the 
trial  of  the  action,  with  the  documents  that  had  been  deposited  in  his  hands,  in  order 
that  the  same  might  be  read  as  part  of  the  answer. 

Mr.  James  Russell  appeared  for  the  Plaintiff,  in  support  of  the  motion. 

Mr.  Willcock,  for  the  Defendant,  cited  Brown  v.  Thornton  (1  Myl.  &  Craig,  243). 
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The  Vice-Chancellor  [Sir  L.  Shadwejl]  said  that  Brown  v.  Thornton  did  not 
apply ;  for  it  did  not  appear,  in  that  case,  that  the  documents  to  which  the  motion 
related  were,  by  re-[262]-ference,  made  part  of  the  answer :  that  the  Plaintiif  was 
entitled  to  have  the  whole  of  the  answer  produced  at  the  trial  of  the  action  ;  and, 
therefore,  if  the  officer  of  the  Court  had  in  his  possession  documents  which  were  made 
part  of  the  answer,  he  ought  to  attend  at  the  trial  with  those  documents,  as  other- 
wise the  Court  of  law  would  not  have  the  whole  of  the  answer  before  it. 

Ordered.  That  the  Defendant's  Clerk  in  Court  should  attend  at  the  trial,  with 
such  of  the  documents  as  were  referred  to  in  the  body  of  the  answer,  in  order  that 
the  same  might  be  read  as  part  of  the  answer. 

[262]    Boys  v.  Morgan.    Mai/  31,  1838. 

Demwirer.     Practice. 

In   computing   the    12   days   allowed   by  Lord    Brougham's   10th  Order,  for  filing 
demurrers,  an  intervening  Vacation  is  not  to  be  excepted. 

The  Defendant  appeared  on  the  11th  of  May,  and  filed  a  demurrer  in  the  forenoon 
of  the  2-tth,  being  the  thirteenth  day  after  his  appearance. 

Mr.  K.  Bruce,  for  the  Plaintiff,  moved  that  the  demurrer  might  be  taken  off  the 
file  for  irregularity,  on  the  ground  that  it  had  not  been  filed  within  the  time  prescribed 
by  Lord  Brougham's  Tenth  Order,  namely,  12  days  after  appearance. 

Mr.  J.  Eussell,  contra,  said  that,  if  a  demurrer  was  filed  before  eleven  o'clock  on 
any  day,  it  was  the  practice  of  the  officer  to  consider  it  as  filed  on  the  day  preceding : 
that,  in  this  case,  the  office  had  been  closed  for  the  Easter  recess  during  the  preced- 
ing week;  and,  in  Bullock  v.  Edington  {ante  vol.  1,  p.  481),  Sir  A.  Hart,  Y.-C,  held 
[263]  that  the  eight  days  allowed  by  the  orders  of  the  Court  for  entering  a  demurrer 
with  the  registrar  were  eight  office  days ;  and,  consequently,  the  demurrer  in  this 
case  had  been  filed  in  due  time. 

The  VICE-CHANCELLOR  [Sir  L.  Shadwell].  The  case  cited  does  not  affect  the 
present  question.  In  that  case  the  demurrer  had  been  filed,  and  the  question  was 
whether  it  had  been  entered  with  the  registrar,  which  was  an  act  subsequent  to  the 
filing,  had  been  done  in  due  time ;  and  Sir  A.  Hart  thought  that  the  eight  days 
mentioned  in  the  order  there  alluded  to  were  days  on  which  the  office  was  open. 

Here  the  question  is  not  whether  the  demurrer  was  properly  dealt  with  in  the 
offices  after  it  had  been  filed,  but  whether  it  was  filed  in  due  time.  By  Lord 
Brougham's  Tenth  Order,  the  time  within  which  a  demurrer  must  be  filed  is  12  days 
after  appearance ;  and  everyone  knows  that  a  demurrer,  as  well  as  a  bill,  may  be  filed 
in  Vacation. 

Motion  granted. 

[264]    Stanley  r.  The  Chester  and  Birkenhead  RAIL^VAY  Company. 

May  29,  1838. 

[Affirmed,  3  My.  &  Cr.  773 ;  40  E.  Pt.  1124  (with  note).] 
Agreement.     Bailway  Company.     Corporation. 

Certain  persons  intended  to  form  a  railway  from  A.  to  B.,  which  was  to  pass  over  the 
Plaintiffs  estate.  The  Plaintiff  opposed  the  project :  but,  on  the  agent  for  the 
projectors  agreeing,  in  writing,  to  pay  him  £20,000  for  the  portion  of  his  estate  over 
which  the  railway  was  to  pass,  he  consented  to  withdraw  his  opposition.  At  the 
same  time  certain  other  persons  intended  to  form  a  railway  between  the  same 
termini,  but  by  a  different  line,  which  also  passed  through  the  Plaintiff's  estate,  but 
not  through  the  same  part  of  it  as  the  former  line  :  14  acres  of  the  Plaintiff's  land 
were  required  for  the  former  railway,  and   16  acres  for  the  latter.     The  Plaintiff 
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opposed  the  latter  railway  also.  The  agents  for  the  rival  projectors  then  entered 
into  and  signed  an  agreement  (which  was  approved  of  and  signed  by  the  Plaintiffs 
a^ent)  by  which  they  agreed  that  the  first  line  should  be  abandoned  and  the  second 
adopted,  and  that  the  adopted  line  should  take  the  engagements  entered  into,  \vith 
the  landowners,  by  the  abandoned  line  :  and,  thereupon,  the  Plaintiff  withdrew 
his  opposition  to  the  adopted  line;  and  the  Act  of  Parliament  for  making  the 
second  railway  and  for  incorporating  the  projectors  of  it  was  passed.  Held,  the 
incorporated  company  were  bound  to  perform  the  agreement  made  with  the 
Plaintiff  by  the  projectors  of  the  first  railway. 

In  the  year  183()  certain  persons  were  proposing  to  form  a  company  to  make  a  rail- 
road from  Chester  to  Birkenhead,  and  were  intending  to  apply  for  an  Act  of  Parliament 
to  enable  them  so  to  do ;  and  they  proposed  to  call  themselves,  "The  Chester  Junction 
Kailwav  Company ;"  but  they  afterwards  changed  that  name  for  "  The  Birkenhead  and 
Chester  Railway  Company."  The  line  of  railway  proposed  to  be  formed  by  the 
intended  company  was,  according  to  the  plans  deposited  by  them  with  the  Clerk  of  the 
Peace  for  the  county  of  Chester,  to  pass  through  and  over  certain  parts  of  the  estates  of 
the  Plaintiff,  and  would  have  been  injurious  to  and  destructive  of  the  Plaintiff's  property ; 
and  he  was,  therefore,  in  the  first  instance,  much  opposed  to  the  formation  of  the  rail- 
way. William  Spurstow  [265]  Miller  was  the  solicitor  employed  by  the  promoters  of 
the  intended  railway ;  and,  in  that  character,  he  made  overtures  to  the  Plaintiff  for 
his  consent  to  the  execution  of  the  plan  ;  and,  after  some  negociation,  the  Plaintiff 
undertook  to  give  his  consent  to  the  company  for  the  proposed  line  of  railway,  and  to 
permit  them  to  form  the  same  through  and  over  his  estates,  on  terms  to  be  fixed  by 
the  agents  of  the  Plaintiff  and  the  intended  company.  The  promoters  of  the  railway 
appointed  Miller  to  act  for  them  in  settling  the  terms  between  them  and  the  Plaintiff, 
for  the  purchase  of  so  much  of  his  land  as  was  required  for  the  purposes  of  the 
proposed  railway,  and  for  the  damage  to  the  Plaintiff  consequential  on  the  formation 
of  it ;  and  Miller  was  duly  authorized  to  act  therein  for  the  promoters  of  the  company  ; 
and  the  Plaintiff  appointed  and  authorized  Richard  Blundell  to  act  for  him.  Miller 
and  Blundell  accordingly  met;  and,  on  the  17th  of  January  1837,  a  memorandum 
bearing  that  date  was  signed,by  them,  which  was  as  follows  : — "  Memorandum  of  terms 
of  arrangement,  this  17th  day  of  January  1837,  agreed  upon  between  the  undersigned 
Richard  Blundell,  on  behalf  of  Sir  Thomas  Stanley,  Bart.,  on  the  one  part,  and 
William  Spurstow  Miller,  on  behalf  of  the  proposed  Chester  Junction  Railway  Com- 
pany, on  the  other  part.  Whereas  the  said  company  propose  applying  to  Parliament 
in  the  ensuing  session,  for  an  Act  of  Parliament  to  form  a  railway  from  the  ferries 
opposite  to  a  certain  place  on  the  proposed  Grand  Junction  Railway  now  forming, 
called  Crewe,  or  some  portion  thereof,  and  have  deposited  plans  with  the  Clerk  of  the 
Peace  for  the  county  of  Chester  of  such  proposed  measure  :  and  whereas  the  line  of 
railway  as  delineated  in  the  said  plans  will  run  a  considerable  distance  through  the 
lands  and  property  of  Sir  Thomas  Stanley,  and  will,  as  he  [266]  alleges,  seriously 
injure  his  property,  and  cause  considerable  damage  to  himself  and  his  tenants:  and 
whereas  Sir  Thomas  Stanley  hath  been  applied  to  for  the  sale  of  his  land  so  to  be 
taken  by  the  said  railway,  and  the  same,  including  compensation  for  all  damages  both 
present  and  consequential,  both  to  himself  and  his  tenants,  of  every  description  what- 
soever, whether  arising  from  severance  or  otherwise,  have  been  agreed  and  fixed  at 
the  sum  of  £20,000 :  now  it  is  hereby  agreed  and  fixed  that,  in  case  the  said  Act 
shall  pass  into  a  law,  the  said  company  shall  pay  to  Sir  Thomas  Stanley  the  said  sum 
of  £20,000  at  the  following  times  and  in  the  following  manner,  that  is  to  say,  the 
sum  of  £.5000  previous  to  the  company  entering  on  to  the  land  for  the  purpose  of 
commencing  the  formation  of  the  said  railway,  and  within  three  months  from  the  day 
the  Act  of  Parliament  shall  receive  the  Royal  assent,  and  the  sum  of  £10,000  within 
twelve  months  from  the  day  of  the  first>mentioned  payment,  and  the  sum  of  £.5000 
within  twelve  months  from  the  day  of  payment  of  the" last-mentioned  payment;  and 
that,  on  payment  of  the  lastmcntioned  sum  of  £5000,  and  not  before.  Sir  Thomas 
Stanley  shall  execute,  with  all  proper  parties,  a  conveyance  of  such  part  of  his 
property  as  shall  be  required  for  the  railway,  as  delineated  and  marked  out  in  the 
plan  so  deposited ;  and  that,  in  the  formation  of  the  railway,  such  conveniences  as 
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Sir  Thomas  Stanley  shall  require  for  communication  with  the  land  on  each  side  and 
for  hunting  purposes  shall  be  made,  and,  in  case  of  any  difference  on  this  point,  the 
same  shall  be  left  to  his  surveyor  and  one  to  be  appointed  by  the  company,  and  of 
such  third  person  as  the  two  so  named  shall  appoint,  and  the  decision  of  any  two  of 
them  shall  be  conclusive." 

About  the  same  time  as  the  scheme  for  forming  [267]  the  Birkenhead  and  Chester 
Railway  Company  was  on  foot,  another  proposal  was  made  by  other  parties  for 
forming  a  railway  between  the  same  points,  Chester  and  Birkenhead,  but  by  a 
different  line ;  and  it  was  proposed  by  them  that  application  should  be  made  to 
Parliament  for  forming  them  into  a  company,  with  powers  to  make  such  railway,  and 
which  should  be  called  "The  Chester  and  Birkenhead  Railway  Company." 

The  proposed  line  of  the  proposed  Chester  and  Birkenhead  Railway  also  passed 
through  and  over  the  Plaintiffs  estates,  and  to  such  line  the  Plaintiff  dissented. 

Joseph  Mallaby  was  the  solicitor  for  the  company  intended  to  be  called  "The 
Chester  and  Birkenhead  Railway  Company,"  and  was  authorized  to  act  for  them  ;  and 
in  the  session  of  1837  two  bills  were  introduced  into  the  House  of  Commons  by  the 
respective  promoters  of  them,  one  for  forming  the  line  of  railway  to  be  called  "The 
Birkenhead  and  Chester  Railway,"  and  the  other  for  forming  the  line  of  railway  to 
be  called  "The  Chester  and  Birkenhead  Railway."  Both  the  bills  were  referred  to 
the  same  Committee  of  the  House,  by  whom  the  respective  merits  of  the  two  rival 
lines  were  examined  :  and,  in  the  progress  of  such  examination,  a  proposal  was  made 
by  one  of  the  members  of  the  Committee,  that  it  should  be  referred  to  Lord  Sandon 
and  Mr.  Wilson  Patten,  two  members  of  the  Committee,  to  determine  which  of  the 
two  proposed  lines  should  be  adopted.  This  proposal  was  assented  to  by  the 
promoters  of  the  two  bills ;  and  an  entry  of  the  fact  of  such  agreement  for  reference 
was  made  in  the  minutes  of  the  proceedings  of  the  Committee.  Before  the  Committee 
adjourned  for  the  day  on  which  such  proposal  was  [268]  niade  and  agreed  to,  an 
agreement  was  made  and  signed  by  the  respective  solicitors  for  the  two  bills,  which 
was  as  follows  : — "  It  is  agreed  by  the  undersigned  solicitors  of  the  Chester  and  Birken- 
head and  Birkenhead  and  Chester  Railways,  for  and  on  behalf  of  their  respective 
clients,  that  the  merits  of  the  two  lines  shall  be  submitted  to  Lord  Sandon  and  Mr. 
Wilson  Patten,  who  are  to  decide  which  line  shall  be  adopted,  and  what  ought  to  be 
done  for  the  accommodation  of  the  different  ferries  by  the  line  selected.  It  is  the 
basis  of  the  agreement  that  the  shareholders  of  the  rejected  line  are  to  be  at  liberty, 
if  they  think  proper,  to  take  shares  in  the  other  line :  and  further,  that  the  adopted 
line  is  to  take  the  enfjagements  entered  into  with  the  landowners  by  the  rejected  line. — 18th 
April  1837. — Joseph  Mallaby,  solicitor  for  the  Chester  and  Birkenhead  Railway. — 
W.  S.  Miller,  Samuel  Brittain,  jun.,  solicitors  to  the  Birkenhead  and  Chester  Railway." 
This  agreement  was  approved  of  and  adopted  by  the  promoters  of  the  two  bills,  and 
by  the  agent  of  the  Plaintiff;  and  such  approval  was  testified  by  the  agreement  being 
signed  as  follows  :  "  Approved,  R.  Bryan,  chairman,  Christopher  Bentham  :  Approved, 
George  John  Chamberlayne,  Samuel  Brittain  :  Approved,  Richard  Blundell."  Bryan 
and  Bentham  were  two  of  the  members  of  the  committee  acting  for  the  promoters  of 
the  Chester  and  Birkenhead  Railway  Company's  bill,  and  Chamberlayne  and  Brittain 
were  two  of  the  committee  acting  for  the  promoters  of  the  Birkenhead  and  Chester 
Railwav  Company's  bill ;  and  Blundell  was  the  agent  authorized  to  act  for  the 
Plaintiff. 

The  referees  made  their  award,  which  was  filed  amongst  the  minutes  and  proceed- 
ings of  the  Committee  of  the  House  of  Commons.  The  award,  after  deciding  [269] 
in  favour  of  the  Chester  and  Birkenhead  line,  concluded  as  follows: — "Having  no 
authority  from  the  landowners  we  have  not  felt  ourselves  at  liberty  to  go  into  detail 
into  the  question  of  injuries  apprehended  by  them  from  the  respective  lines.  They 
wll,  of  course,  remain  in  full  possession  of  the  right  of  being  heard  before  the 
Committee,  and  stating  their  objections  to  either  line. — Sandon.  T.  Wilson  Patten. "j 
Upon  this  award  being  made,  the  Birkenhead  and  Chester  bill  was  withdrawn  ; 
and  the  bill  for  making  a  railway  from  Chester  to  Birkenhead  was  passed  by  the 
House  of  Commons. 

The  Plaintiff,  relying  on  the  agreement  so  made  between  Miller  on  behalf  of  the 
Birkenhead  and  Chester  Railway  Company,  and  Blundell  on  the  Plaintiff's  behalf,  and 
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so  as  aforesaid  agreed  to  be  adopted  by  the  Chester  and  Birkenhead  Railway  Company 
assenS  to  the'proposed  bill  for  forming  the  Chester  and  Birkenhead  Railway,  and 
f!!l  nn  Tv,rt  in  the  further  opposition  that  was  made  thereto  in  the  House  of  Commons 
^d  i  tro  Houtof  Lords.'%he  Chester  and  Birkenhead  Railway  bill  passed  the 
Hou  e  of  Lords,  and  the  Royal  assent  was  given  o  it  on  the  12th  of  July  183/  :  and, 
bv  the  A.ct  of  Parliament  so  passed,  it  was  enacted  that  certain  persons  therein  named, 
of  whom  Bryan  and  Bentham  were  two,  should  be  united  into  a  company  for  making 
and  maintaining  that  railway,  and  should  be  a  body  corporate  by  the  name  of  "The 
Chester  and  Birkenhead  Railway  Company."  ,     a  a  .u  .  .      ^ 

The  bill  after  stating  as  above,  and  that  the  Defendants  pretended  that  no  contract 
or  acrreeme'nt  was  ever  made  by  them  with  the  Plaintifl-  or  any  one  on  his  [270] 
behatf,  for  the  purchase  of  any  part  of  his  estates,  charged  that,  by  the  terms  of  the 
agreement  under  which  the  reference  to  Lord  Sandon  and  Mr.  Wilson  Patten  was 
nTade  the  Defendants  adopted  the  agreement  of  the  17th  of  January  1837,  which  had 
been  entered  into  between  Miller  and  Blundell  as  aforesaid  ;  and  took  upon  themselves 
all  the  liabilities  under  it  of  the  promoters  of  the  other  line  of  railway,  who,  under 
it  would  have  been  bound  to  pay  to  the  Plaintiff,  and  therefore  the  Defendants 
became  bound  to  pay  him,  at  the  times  and  in  the  manner  in  that  agreement  specified, 
the  sum  of  £20,000 :  that  the  Defendants  pretended  that,  although  they  undertook, 
ill  creneral  terms,  to  adopt  all  the  engagements  entered  into  by  the  promoters  of  the 
other  line  of  railway  with  the  landowners,  yet  that  they  did  not  know  of  the  existence 
of  the  contract  or  agreement  with  the  Plaintiff,  and  were,  therefore,  not  bound  by  it ; 
but  the  bill  charged  that,  at  the  time  when  the  proposal  for  reference  to  Lord  Sandon 
and  Mr.  Wilson  Patten  was  under  consideration  between  the  several  parties,  Miller 
acting  as  solicitor  and  agent  of  the  promoters  of  the  line  which  was  afterwards  rejected, 
distinctly  informed  Mallaby,  who  was  acting  as  solicitor  and  agent  of  the  promoters 
of  the  line  which  had  been  adopted,  and  in  the  presence  and  hearing  of  Blundell,  the 
agent  of  the  Plaintiff,  of  the  existence  of  a  contract  or  agreement  with  the  Plaintiff; 
and,  although  Miller  declined  to  name  the  exact  sum  which,  under  such  contract  or 
agreement,  was  to  be  paid  to  the  Plaintiff,  yet  he  informed  Mallaby,  and  also  two  of 
the  persons  acting  as  a  committee  for  the  Chester  and  Birkenhead  Railway  Company, 
that  the  sum  was  more  than  £15,000,  but  would  not  exceed  £20,000  ;  and  that  it  was 
after  they  had  distinct  knowledge,  to  that  extent,  of  the  contract  or  agreement  with 
the  Plaintiff,  that  the  [271]  agreement  for  reference  to  Lord  Sandon  and  Mr.  Wilson 
Patten  was  made  and  signed  :  that  the  Defendants  pretended  that  the  contract  or 
agreement  so  made  between  Miller  and  Blundell  was  binding  upon  them  only  in  the 
event  of  their  taking  the  same  line  of  road  that  was  the  subject  of  that  agreement ; 
and  that  the  line  that  they  were  authorized  by  the  Act  of  Parliament  to  take  would 
not  require  so  much  of  the  Plaintiff's  land  as  would  have  been  required  or  taken  by 
the  other  line,  and  would  not  do  so  much  injury  to  the  Plaintiff's  estate  as  would 
have  been  done  by  the  other  line ;  and  that,  therefore,  they  ought  not  to  be  bound  to 
pay  so  large  a  price  as  had  been  agreed  upon  ;  whereas  the  Plaintiff  charged  that,  by 
the  line  of  road  proposed  to  be  formed  by  the  Birkenhead  and  Chester  Railway,  only 
14i  statute  acres  would  have  been  taken  of  the  Plaintiff's  land  ;  whereas,  by  the  line 
to  be  formed  by  the  Defendants,  16|  statute  acres  were  to  be  taken  ;  and  the  rejected 
line  was  purposely  laid  down  so  as  to  avoid  certain  fox  coverts  and  preserves  on  the 
Plaintiffs  estate  ;  whereas  the  line  of  the  Defendants  went  through  and  destroyed  two 
fox  coverts  and  preserves,  and,  in  other  respects,  did  much  greater  injury  to  the 
Plaintiff  and  his  estate  than  would  have  been  done  by  the  line  of  railway,  the  formation 
of  which  was  the  subject  of  the  agreement. 

The  bill  prayed  that  it  might  be  declared  that  the  agreement  of  the  17th  of  January 
1837  was  binding  upon  the  Defendants,  and  ought  to  be  performed  by  them  ;  and  that, 
under  it,  they  were  bound  to  pay  to  the  Plaintiff,  at  the  time  and  in  the  manner 
therein  mentioned,  the  sum  of  £20,000  ;  and  that  they  might  be  decreed  specifically 
to  perform  the  said  agreement,  and,  forthwith,  to  pay  to  the  Plaintiff  the  sum  of 
£5000,  [272]  and  to  pay  to  him  the  sum  of  £10,000  on  the  13th  of  October  then  next, 
being  twelve  months  from  the  day  when  the  first  £5000  ought  to  have  been  paid,  and 
to  pay  to  the  Plaintiff  the  further  sum  of  £5000  on  the  13th  day  of  October  1839  ; 
the  Plaintiff  offering  to  perform  and  execute  the  agreement,  in  all  respects,  on  his  part. 
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The  Defendants  demurred  to  the  bill  for  want  of  equity. 

Mr.  Jacob,  Mr.  Wigram,  and  Mr.  Walker,  in  support  of  the  demurrer.  In  Edivards 
\.  Th^  Graiul  Jundion  Eaihcay  Company  (1  Myl.  i\;  Cr.  6-50,  and  ante,  vol.  7,  p.  337) 
body  corporate  was  held  to  be  bound  by  an  agreement  entered  into,  not  by  the  bodj' 
,.v>rporate,  but  by  an  agent  for  the  projectors  of  the  company,  before  they  were 
incorporated.  It  is  not  very  easy  to  collect,  from  the  judgment  on  the  appeal  in  that 
case,  on  what  principle  the  company  were  held  to  be  bound.  In  this  case,  however, 
the  object  is  to  transfer  an  agreement  entered  into  with  one  company  and  relating  to 
one  set  of  lands  to  another  company  and  another  set  of  lands,  or,  in  other  words, 
a  contract  with  A.  respecting  Black  Acre,  is  to  be  considered  as  a  contract  with  B. 
respecting  White  Acre. 

This  bill  treats  of  two  intended  railway  companies ;  one  proposed  to  be  called 
the  Chester  Junction  liailway  Company,  which  name  was  afterwards  changed  for 
that  of  the  Birkenhead  and  Chester  Railway  Company,  but  which  never  came  into 
existence  ;  and  the  other,  the  Chester  and  Birkenhead  Railway  Company,  [273]  which 
was  brought  into  existence  by  an  Act  of  Parliament  passed  in  1837.  Miller  is  described 
in  the  bill  as  the  solicitor  for  the  promoters  of  the  intended  railway  ;  and  the  bill  states 
that,  in  that  character,  he  made  overtures  to  the  Plaintiff  for  his  consent  to  the 
execution  of  the  plan  ;  and  that,  after  some  uegociation,  the  Plaintiff  undertook  to 
give  his  consent  to  the  company  for  the  proposed  line,  and  to  permit  them  to  form 
the  same  through  his  estates,  on  terms  to  be  fixed  by  the  agents  of  the  Plaintiff  and 
the  said  intended  company.  In  the  next  allegation,  a  different  phraseology  is  used, 
namely,  that  the  promoters  of  the  railway  appointed  Miller  to  act  for  them  in  settling 
the  terms  between  them  and  the  Plaintiff.  The  bill  then  sets  forth  the  agreement 
which  was  entered  into  between  the  agent  for  the  Plaintiff,  and  the  agent  for  the 
promoters  of  the  company.  It  related  to  the  compensation  to  be  made  to  the  Plaintiff 
for  land  to  be  taken  and  damage  to  be  done  in  making  the  Birkenhead  and  Chester 
Railway  ;  and  it  was  to  be  binding  only  in  case  "the  said  Act,'  that  is,  the  Act  which 
Miller's  clients  were  applying  for,  should  pass  into  a  law. 

Now  we  come  to  the  other  company,  to  which  the  liability  under  this  agreement 
is  sought  to  be  transferred :  the  company  with  which  the  agreement  was  made 
proved  to  be  an  abortion.  This  other  railway  was  to  be  formed  between  the  same 
points,  but  hy  a  different  line ;  and  it  was  intended  to  be  called  the  Chester  and 
Birkenhead  Railway.  The  bill  then  alleges  that  Mallaby  was  the  solicitor  for  the 
Chester  and  Birkenhead  Railway  Company,  and  was  authorized  to  act  for  them  ;  and 
that  two  bills  were  introduced  into  the  House  of  Commons  by  the  respective  promoters 
of  the  two  railways.  Then  an  agreement  entered  into  by  [274]  the  solicitors  of  the 
railways  is  set  forth  ;  and,  in  that  agreement,  we  find  a  different  term  used,  namely, 
shareholders.  This  latter  agreement  was  a  contract  of  indemnity  between  the  two 
rival  companies.  The  Plaintiff  cannot  be  entitled  to  the  benefit  of  it;  for  he 
was  no  party  to  it :  and,  moreover,  his  agreement  with  the  rejected  company  was 
to  be  binding  on  them  in  the  event  only  of  their  bill  passing  into  a  law,  which  it 
did  not. 

In  order  to  bind  a  company  by  a  contract  entered  into  previous  to  their  incor- 
poration, the  contract  must  be  one  which  was  binding  on  all  the  individuals  of  the 
eompany.  But  here  the  object  is  to  transfer  a  contract,  entered  into  with  the 
promoters  of  one  railway  to  the  promoters  of  another  railway,  and  from  them  to  the 
company  :  and  it  does  not  appear  that  the  individuals  who  were  incorporated  were 
the  promoters  of  the  second  railway. 

Lastly,  if  a  party  seeks  to  enforce  an  agreement,  he  must  shew  mutuality,  that  is, 
that  there  is  an  agreement  binding  on  both  sides.  But,  if  the  Defendants  were  to  seek 
to  enforce  this  agreement  against  the  Plaintiff,  he  would  say,  '^N<m  h<ec  in  fmlera  veni. 
I  contracted  to  sell  a  smaller  quantity  of  land  and  in  another  line."  The  Plaintiff 
•does  not  offer  by  his  bill  to  give  up  the  land  over  which  the  Chester  and  Birkenhead 
Railway  is  to  pass  ;  but  he  asks  for  a  specific  performance  of  the  agreement  entered 
into  by  him  with  the  promoters  of  the  Birkenhead  and  Chester  Railway.  That 
agi-eement  was  to  take  effect  on  the  happening  of  an  event  which  has  not  occurred, 
and  is  never  likely  to  occur  ;  and  if  the  Defendants  were  compelled  to  take  the  land 
which  forms  the  subject  of  that  agreement,  it  would  be  utterly  useless  to  them. 
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[275]  Mr.  Knight  Bruce,  Mr.  Temple  and  Mr.  Lowndes  appeared  for  the  Plaintiff; 

''"^The  Vice-Chan-cellor  [Sir  L.  Shad  well],  without  hearing  them,  said  :  This  case 

''  'Sif  toT'entered  into  an  agreement  to  form  a  railwaJ^  to  be  called  the 
Birkenhead  and  Chester  Railway,  and  a  Mr.  Miller  was  appointed  their  agent  and 
soHc  tor  As  the  proposed  line  was  to  pass  through  the  estates  of  the  Pla.ntifi,  he 
,  .  '  V  fr>  f>,P  ^^vn\9c■t  An  agreement  was  then  made  between  Miller,  as  the  agent 
SS'projll^sirthe  tail^^a'y,  and  Bhindell,  as  the  agent  for  Sir  T^.Stanley,  the 
immediate  effect  of  which  was  that,  on  certain  terms  specified  therein  Sir  T.  Stanley 
should  withdraw  his  opposition  to  the  intended  railway  and  allow  it  to  pass  through 
his  estates  :  so  that,  by  making  this  agreement,  the  promoters  of  the  railway  obtained 
the  advantage  which  they  stipulated  for.  The  agreement  provided  that  the  company 
should  pay  to  Sir  T.  Stanley  £20,000  by  instalments  ;  and  that  the  company  should 
not  enter  on  his  lands  until  the  finst  instalment  was  paid 

About  the  same  time  other  persons  projected  a  railway,  which  was  to  be  called 
the  Chester  and  Birkenhead  Railway,  and  which  was  to  be  formed  between  the  same 
termini  as  the  first-mentioned  railway,  but  by  another  line  ;  and  it  was  designated  by 
their  plan  that  their  line  also  would  pass  through  Sir  Thomas  s  estates.  An  agree- 
ment was  subsequently  entered  into  between  the  sohcitors  for  the  two  bills  for 
making  the  rival  railways,  which  were  then  pending  before  a  Committee  of  the  House 
of  Commons,  by  which  it  was  agi'eed  that  the  merits  of  the  two  lines  should  be 
submitted  to  Lord  [276]  Sandon  and  Mr.  Wilson  Patten,  two  of  the  members  of  the 
Committee,  who  were  to  decide  which  line  should  be  adopted.  Then  Lord  Sandon  and 
Mr.  Patten  made  their  award,  by  which  they  determined  that  the  line  projected  by 
the  Chester  and  Birkenhead  Company  should  be  adopted  :  and,  at  the  close  of  their 
award,  they  say :  "  Having  no  authority  from  the  landowners,  we  have  not  felt 
ourselves  at  liberty  to  go  into  detail  into  the  question  of  injuries  apprehended  by 
them  from  the  respective  lines.  They  will,  of  course,  remain  in  full  possession  of 
the  right  of  being  heard  before  the  Committee  and  stating  their  objections  to  either 

line."  ,        , 

That  award  having  been  made,  the  bill  represents  that  the  Birkenhead  and 
Chester  bill  was  withdrawn,  and  the  bill  for  making  a  railway  from  Chester  to 
Birkenhead  was  passed  by  the  House  of  Commons. 

While  this  arrangement  between  the  Chester  and  Birkenhead  Railway  Company 
and  the  Birkenhead  and  Chester  Railway  Company  was  under  discussion,  an  agree- 
ment, dated  the  Ibth  of  April  1837,  was  entered  into  by  the  solicitors  of  the  pro- 
moters of  the  two  bills,  by  which  agreement  they  first  of  all  determined  that  the 
merits  of  the  two  lines  should  be  decided  as  I  have  mentioned,  and  also  that  it  was 
the  basis  of  the  agreement  that  the  shareholders  of  the  rejected  line  should  be  at 
liberty,  if  they  thought  proper,  to  take  shares  in  the  other  line  ;  and  that  the  adopted 
line  should  take  the  engagements  entered  into  with  the  landowners  by  the  rejected 
line  :  and  there  is  no  difficulty  in  understanding  what  the  parties  meant,  namely,  that 
everything  agreed  to  be  done,  which  bound  the  Birkenhead  and  Chester  Railway 
Company,  should  bind  the  Chester  and  Birkenhead  Company,  as  between  the  two 
companies  [277]  themselves.  But  as  that  alone  would  not  be  sufficient,  the  agree- 
ment between  Miller  and  Mallaby  was  approved  and  adopted  by  the  promoters  of  the 
two  bills  ;  and  such  approval  was  testified  by  the  signatures  of  two  of  the  committee 
acting  for  the  promoters  of  the  Chester  and  Birkenhead  Railway,  and  by  two  of  the 
committee  acting  for  the  promoters  of  the  Birkenhead  and  Chester  Railway  ;  and  it 
was  signed  by  Blundell,  the  Plaintiff's  agent,  as  follows : — 

"Approved,  E.  Blundell." 

The  bill  then  states  that  the  Plaintiff,  relying  on  the  agreement  made  between- 
Miller  on  behalf  of  the  Birkenhead  and  Chester  Railway  Company,  and  Blundell  on- 
the  Plaintift"s  behalf,  and  so  agreed  to  be  adopted  by  the  Chester  and  Birkenhead 
Railway  Company,  and  not  doubting  that  the  same  would  be  faithfully  adhered  to 
and  executed  by  the  latter  company,  assented  to  the  proposed  bill  for  forming  that 
company,  and  took  no  part  in  the  further  opposition  that  was  made  thereto  in  the 
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ITouse  of  Commons  or  in  the  House  of  Lords.  And  so  it  appears  that  a  consideration 
was  actually  given  by  the  Plaintiff  to  the  persons  who  afterwards  formed  the  Chester 
ami  Birkenhead  Company,  namely,  by  his  making  no  opposition  to  the  further  pro- 
gress of  their  bill.  It  was  quite  plain,  when  the  matter  was  in  discussion,  that  the 
Plaintiffs  estates  would  be  affected  by  the  Chester  and  Birkenhead  Bill,  and  what 
parts  of  his  estates  would  be  affected  by  it :  and  it  is  immaterial  that  there  is  a  slight 
difference  in  the  quantities  required  for  forming  the  two  lines  that  is  to  say,  fourteen 
acres  and  a  half  for  the  rejected  line,  and  sixteen  acres  and  three  quarters  for  the 
adopted  line,  except  that  it  shews  fairness  on  the  part  of  Sir  T.  Stanley. 

[278]  The  agreement  of  the  18th  of  April  1837  was  signed  by  the  agents  of  all 
[larties  ;  and  the  stipulation  thereby  made  that  the  adopted  line  should  take  the 
engagements  entered  into  with  the  landholders  by  the  rejected  line  was  the  same  in 
effect  as  saying  that,  instead  of  a  new  agreement  being  entered  into  between  the 
Plaintiff  and  the  Chester  and  Birkenhead  Railway  Company,  the  agreement  between 
the  Plaintiff  and  the  Birkenhead  and  Chester  Company  should  be  the  agreement 
between  the  Plaintiff  and  the  Chester  and  Birkenhead  Company.  The  Chester  and 
Birkenhead  Compan\^  are,  therefore,  as  much  bound  to  pay  the  £20,000  for  taking 
the  lands  of  the  Plaintiff  over  which  their  line  passes  as  the  Birkenhead  and  Chester 
Company  would  have  been  for  taking  the  lands  over  which  their  line  was  intended  to 
pass. 

The  Plaintiff  asks,  by  his  bill,  that  the  agreement  of  the  17th  of  January  1837 
may  be  specifically  performed  ;  and  that  the  Defendants  may  be  decreed  to  pay  the 
£20,000  to  him  in  the  specified  instalments  ;  and  there  is  not  the  least  doubt  in  my 
mind  that  he  is  entitled  to  the  relief  which  he  asks  ;  and,  therefore,  the  demurrer 
must  be  overruled. (1) 

[279]     M.iRKiOTT  r.  T.\RPLEY.     May  29,  June  1,  4,  1838. 

[8.  C.  7  L.  J.  Ch.  245;  2  Jur.  464.     Explained,  Batten  v.  Gedye,  1889,  41  Ch.  D.  .507.] 

Churdiwardens.     Jurisdiction.     Pleading.     Misjoinder. 

A  suit  in  this  Court  by  the  churchwardens  of  a  parish  to  restrain  a  person  from 
pulling  down  the  churchyard  wall  is  maintainable:  and  the  churchwardens,  notwith- 
standing their  office  has  ceased,  may  file  a  supplemental  bill  for  the  purpose  of 
stating  facts  occurred  since  the  filing  of  the  original  bill,  and  may  join  their 
successors  as  Co-plaintiffs  with  them  in  the  supplemental  suit. 

The  Rev.  K.  M.  Tarpley,  who  was  the  vicar  of  the  parish  of  Floore,  in  Northamp- 
tonshire, claimed  a  right-of-way,  from  the  vicarage  house  to  the  parish  church,  over 
land  belonging  to  Richard  Packe,  Esq.,  upon  which  the  wall  of  the  chiuchyard 
abutted  :  and,  in  assertion  of  that  right,  he,  in  1833,  began  to  pull  down  part  of  the 
wall  of  the  churchyard,  in  which  he  alleged  that  a  gateway  had  formerly  existed. 

The  Plaintiff  was  William  Marriott,  who  was  one  of  the  churchwardens  of  the 
parish.  The  Defendants  were  Tarpley,  the  Dean  and  Chapter  of  Christ's  Church, 
Oxford,  who  were  the  patrons  of  the  vicarage  and  rectors  of  the  parish,  and  Thomas 
Marriott,  who  was  the  other  churchwarden  of  the  parish.  The  bill  prayed  for  an 
injunction  to  restrain  Tarpley  from  pulling  down  the  wall:  and  an  injunction  for  that 
purpose  was  obtained  on  an  e.r  parte  application.  An  action  of  trespass  was  afterwards 
brought  against  Tarpley  by  Jakeman,  the  tenant  of  the  land  over  which  the  right-of- 
way  was  claimed.  Tarpley,  in  justification  of  his  trespass,  pleaded,  first,  a  right-of- 
way  for  the  vicar  for  the  time  being  from  the  vicarage  house  to  the  parish  church  ; 
and,  secondly,  a  common  public  highway  over  the  land.  Issue  was  joined  on  both 
pleas  ;  and  the  action  was  tried  at  the  Spring  Assizes  for  Northamptonshire  in  1834, 
when  a  verdict  was  found  for  the  Plaintiff  in  the  action  on  both  issues.  In  the 
following  term,  an  application  was  made  to  the  Court  of  Common  Pleas  for  a  [280] 
new  trial,  on  the  ground  that  the  verdict  was  against  evidence.  But  Mr.  Justice  Little- 
dale,  before  whom  the  action  was  tried,  having  been  referred  to,  and  having  certified 

(1)  Affirmed  by  the  Lord  Chancellor ;  see  3  Myl.  &  Cr.  773. 
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that  the  verdict  was  satisfactory,  the  new  trial  was  refused  Tarpley  then  put  in  his 
answer  ■  and  thereby  set  up  a  new  claim  to  the  nght-of-way,  namely,  as  a  church- 
wav  He  afterwards  moved  to  dissolve  the  injunction  ;  but  the  motion  was  refused. 
A  supplemental  bill  was  then  filed  by  AVilliam  Marriott,  who  had  ceased  to  be  church- 
warden and  James  Phillips,  who  had  succeeded  him,  against  Tarpley,  the  Dean  and 
Chapter  of  Christ's  Church  and  Thomas  Marriott,  who  had  been  re-elected  church- 
warden  for  the  purpose  of  stating  the  proceedings  that  had  taken  place  at  law. 

The  cause  now  came  on  to  be  heard.      In  the  course  of  the  argument  three 

questions  were  raised  : —  •      •  i         • 

First  whether  the  churchwardens  were  entitled  to  institute  the  suit : 
Second,  whether  William  Marriott,  who  had  ceased  to  be  a  churchwarden,  ought 

to  have  been  made  a  Co-plaintiff  with  his  successor,  Phillips,  in  the  supplemental  suit : 

and,  .....  , 

Third,  whether  the  Ecclesiastical  Court  had  not  exclusive  jurisdiction  over  the 

subject-matter  of  the  suit. 

Mr.  Wakefield,  Mr.  Jacob  and  Mr.  Turner,  for  the  Plaintiffs,  said  that  the 
guardianship  of  the  fabric  of  the  church  and  of  the  walls  and  fences  belonging  to  it 
was  vested,  by  law,  in  the  churchwardens;  and  that  they  might  maintain  an  action 
for  a  trespass"committed  on  [281]  the  property  of  which  they  were  guardians ;  and, 
consequently,  they  could  maintain  a  suit  in  equity  to  restrain  the  trespass.(l) 

Mr.  Knight  Bruce,  for  the  Defendant  Tarpley,  said  that  churchwardens  might 
maintain  an  action  for  chattels,  but  not  for  things  real  belonging  to  the  church,  as 
appeared  from  the  passage  in  Viner's  Abridgment,  which  had  been  cited  by  the 
Plaintiff's  counsel :  that  the  proper  course  of  proceeding,  in  a  case  like  the  present, 
was  either  by  indictment  or  by  information  in  the  name  of  the  Attorney-General,  or 
by  a  bill  fifed  by  one  parishioner  on  behalf  of  himself  and  the  other  parishioners 
(3  Com.  Dig.  tit.  Eglise,  F.  3,  p.  6.56) :  that,  as  the  suit  was  instituted  by  an  annual 
officer,  it  did  not  enable  the  Court  to  adjudicate  finally  on  any  right  :  that  it  was 
not  the  habit  of  the  Court,  in  any  case,  to  decide  a  right  after  a  single  trial  only  ; 
and,  therefore,  the  Court  would  not  make  the  injunction  perpetual  without  allowing 
Tarpley  to  try  over  again  the  issues  in  Jakeman's  action  :  that,  at  all  events,  he 
ought  to  be  allowed  to  try  the  right  to  a  church-way  which  he  insisted  on,  for  the 
first  time,  in  his  answer,  and  which  never  had  been  tried :  that  William  Marriott, 
being  no  longer  a  churchwarden,  had  ceased  to  have  any  interest  in  the  subject-matter 
in  dispute,  and,  therefore,  the  original  suit,  the  object  of  which  was  to  decide  a 
right  between  two  parties,  one  of  whom  had  ceased  to  have  any  interest,  must  fail ; 
that,  at  all  event.s,  the  supplemental  suit  could  not  be  maintained  ;  because  a  person 
who  had  no  interest  was  joined  as  Co-plaintiff,  [282]  with  a  party  who  had  an 
interest,  and  such  a  misjoinder  of  parties  was  a  fatal  objection  to  the  suit. 

Mr.  Koe  and  Mr.  Waddington,  with  Mr.  K.  Bruce,  said  that  churchwardens 
might  be  the  owners  of  the  goods,  but  that  they  had  no  interest  in  the  freehold  of  the 
church, (2)  and,  therefore,  they  could  not  maintain  an  action  with  respect  to  the 
realty ;  and,  moreover,  the  will  expressly  alleged  that  the  Dean  and  Chapter  of 
Christ's  Church  were  the  owners  of  the  boundary  fence  of  the  churchyard.  [The 
Vice-Chancellor.  Suppose  that  the  churchwardens  are  liable  at  law  to  keep  the 
walls  of  the  churchyard  in  repair,  would  it  not  follow  that  they  might  bring  an  action 
on  the  case  against  any  person  who  injured  the  walls'?]  The  churchwardens  are  not 
personally  liable  to  repair  any  of  the  buildings  or  erections  belonging  to  the  church  : 
they  are  liable  to  repair  them  only  as  representing  the  parishioners,  and  if  they  have, 
in  their  hands,  funds  produced  by  the  church  rates  for  that  purpose,  and  it  is  doubtful 
whether  they  can  maintain  an  action  in  respect  of  such  a  liability.  Philips  v.  Pearce 
(5  Barn.  &  Cress.  433).  By  the  59  Geo.  3,  c.  12,  churchwardens  were  created 
corporations  for  certain  purposes  ;  but,  until  that  Act  was  passed,  they  were  incapable 

(1)  1  Burn.  E.  L.  346,  413  ;  2  Roll's  Ab.  287  ;  Vin.  Ab.  tit.  Churchwardens,  A.  2, 
plaata  4  and  o,  and  see  same  tit.  placifum  10  ;  Anmi.,  1  Vent.  127  ;  Watson's  Clergy- 
man's Law,  382  ;  Gibson's  Codex,  218. 

(2)  Bac.  Ab.  tit.  Churchwardens  (B.) ;  Year  Book,  12  H.  7,  p.  27  ;  11  H.  4,  p.  12  ; 
Bro.  Ab.  tit.  Corporations,  folio  185. 
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of  holding  land  for  any  purpose  whatever.     Doe  v.  Temi  (4  Adol.  &  Ell.  27-t  ;  see 
p.  281). 

This  case  is  peculiarly  within  the  jurisdiction  of  the  Ecclesiastical  Court.  Bennett 
V.  Bonaker  (2  Haggard,  Eccl.  Rep.  25),  Walter  [283]  v.  Montagu  (Curtis's  Rep.  253). 
[The  Vice-Chancellor.  The  bill  in  this  case  is  filed  for  an  injunction  ;  and,  if  the 
Ecclesiastical  Court  will  interfere  as  against  a  person  who  has  pulled  down  the  wall 
of  the  churchyard,  it  follows  that  this  Court  will  grant  an  injunction.  The  cases 
cited  are  therefore  in  favour  of  the  jurisdiction  of  this  Court.] 

It  is  impossible  to  maintain  the  suit  in  the  manner  contended  for  by  the  Plaintiffs  ; 
for,  as  Phillips  does  not  derive  his  title  under  the  prior  churchwarden,  he  ought  to 
have  been  brought  before  the  Court,  not  by  a  supplemental  bill,  but  by  an  original  bill 
in  the  nature  of  a  supplemental  bill.     Lloyd  v.  Johnes  (10  Ves.  37). 

Mr.  Wakefield,  in  reply.  Churchwardens  are  bound  by  law  to  keep  the  church 
fence  in  repair :  and  it  is  no  answer  to  the  censures  of  the  Ecclesiastical  Court  for 
a  neglect  of  that  duty  for  them  to  say  that  they  have  no  funds  in  their  hands ;  for 
they  are  bound  to  provide  the  funds  in  the  manner  which  the  law  directs.  (Watson's 
Clergyman's  Law,  382  ;  see  also  Vin.  Ab.  tit.  Churchwardens,  A.  '2,  pladtum  8.) 

The  Ecclesiastical  Court  cannot  issue  an  injunction ;  and  therefore,  although  it 
may  puuish  an  injury  to  the  freehold  of  the  church  after  it  has  been  done,  it  has  no 
power  to  prevent  its  being  done. 

In  Dent  v.  Prudence  and  Bond  (2  Strange,  852)  it  is  laid  down  that,  if  church- 
wardens institute  a  suit  whilst  they  are  in  office,  they  may  continue  it  after  their 
office  has  [284]  determined  ;  but  they  cannot  commence  a  suit  after  they  have  gone 
out  of  office.  The  Plaintiff",  therefore,  had  a  right  to  proceed  with  the  original  suit 
after  his  office  had  determined.  The  supplemental  suit  was  not  an  original  suit 
instituted  by  the  Plaintiff"  after  he  had  gone  out  of  office  ;  but  it  was  a  continuation 
of  the  original  suit  which  was  instituted  by  him  whilst  he  was  in  office.  Supposing 
that  the  Plaintiff"  was  wrong  in  joining  Phillips  as  a  Co-plaintiff"  with  himself  in  the 
supplemental  suit,  the  only  consequence  is  that  that  suit  must  be  dismissed,  and  the 
Plaintiff"  will  be  deprived  of  the  benefit  which  he  would  otherwise  have  had  from  the 
evidence  as  to  the  proceedings  in  Jakeman's  action.  We  submit,  however,  that  the 
objection  of  misjoinder  of  Plaintiffs  must  be  taken  either  by  plea  or  by  demurrer,  and 
that,  if  it  is  delayed  until  the  hearing  of  the  cause,  it  comes  too  late.  Baffety  v.  Kirtff 
(1  Keen.  601). 

The  Vice-Chancellor.  There  are  several  points  in  this  case  which  are  not 
matters  of  frequent  consideration  ;  and  therefore  I  should  like  to  look  into  them 
before  I  pronounce  my  judgment. 

June  i.  The  Vice-Chancellor  [Sir  L.  Shadwell].  I  desired  that  this  case  might 
stand  over  for  a  few  days,  in  order  that  I  might  satisfy  my  own  mind  about  the 
jurisdiction  of  the  Court  to  entertain  such  a  suit :  and  I  must  say  that  it  appears  to 
me  to  be  beyond  all  question  that  the  Court  can  entertain  such  a  suit  as  this. 

[285]  The  suit  is  of  this  form.  The  bill  was  filed  on  the  18th  of  August  1833  by 
a  person  of  the  name  of  William  Marriott,  who  described  himself  as  being  one  of  the 
churchwardens  of  the  parish  of  Floor;  and  a  gentleman  of  the  name  of  Tarpley,  who 
was  alleged  to  have  pulled  down  part  of  the  wall  of  the  churchyard,  was  one  of  the 
Defendants,  and  the  other  churchwarden,  a  gentleman  of  the  name  of  Thomas 
Marriott,  was  also  made  a  Defendant.  The  Court  granted  an  ex  parte  injunction  to 
restrain  the  act  complained  of.  Afterwards,  in  the  month  of  April  1834,  another 
gentleman  of  the  name  of  Phillips  was  chosen  a  churchwarden  in  the  place  of  William 
Marriott,  the  Plaintiff"  in  the  original  bill ;  and  a  supplemental  bill  was  filed  in  1835 
by  William  Marriott,  the  original  Plaintiff",  and  Mr.  Phillips,  who  had  been  chosen 
the  churchwarden  in  his  room  ;  and  that  supplemental  bill  was  also  against  Mr. 
Thomas  Marriott,  who  still  continued  to  be  a  churchwarden,  and  against  Mr.  Tarpley. 

In  the  course  of  the  argument  at  the  Bar  a  case  was  quoted  from  Ventris,  which 
was  to  this  effect : — A  prohibition  was  prayed  on  the  behalf  of  a  churchwarden  to  the 
Ecclesiastical  Court,  for  that  they  tendered  him  an  oath  upon  these  articles  following : 
— 1st.  Whether  any  person  within  this  parish  hath  encroached  upon  the  churchyard. 
It  was  said  that  it  concerned  matter  of  freehold,  but  this  was  overruled  by  the  Court 
of  King's  Bench ;  and  it  was  held  that  the  churchwardens  may  take  notice,  in  the 
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Ecclesiastical  Court,  of  encroachments  on  the  churchyard  (1)  There  is  another  case 
(which  [286]  occurred  in  the  2d  year  of  AVilliam  &  Mary)  of  Qmlter  v.  Mwton 
(Carthew  151).  In  a  prohibition,  the  case  was  that  Newton,  one  of  the  church- 
wardens, 'libelled  against  Quilter  for  stopping  the  church  door  and  windows  by  sheds, 
&c.  built,  as  he  supposed,  upon  part  of  the  churchyard.  It  was  moved  for  a  pro- 
hibition upon  a  suggestion  that  the  sheds  were  not  built  upon  any  part  of  the  church- 
yard, but  were  built  upon  a  lay  fee,  and  that  cognizance  of  lay  fees  appertanis  to  the 
Temporal  Courts.  Sed per  Curiam:  A  prohibition  shall  not  be  granted  to  any  suit  in 
the  Spiritual  Court  for  anv  nuisance  or  other  matter  done  in  the  churchyard,  upon  a 
suggestion  that  the  churchyard  is  a  lay  fee:  for  a  nuisance  there  is  properly  of 
ecclesiastical  cognizance.  ,  ■    r^ 

It  was  said,  in  the  course  of  the  argument  in  this  case,  that  this  Court  could  not 
entertain  the  suit,  because  the  churchwardens  could  not  bring  an  action  :  but  if  the 
churchwardens  could  institute  a  suit  in  the  Ecclesiastical  Court  for  the  nuisance,  there 
seems  to  be  no  reason  whatever  why  this  Court  should  not  interfere  to  prevent  the 
very  commission  of  the  nuisance  in  respect  of  which  they  might  have  a  suit. 

Then,  with  regard  to  the  circumstance  which  I  have  stated,  namely,  that  the 
character  which  William  Marriott  originally  held  as  churchwarden  had  ceased.  It 
was  said  that,  as  he  had  ceased  to  be  churchwarden,  he  ought  not  to  have  been  a  party 
to  the  supplemental  bill,  and  that  no  relief  could  be  given  on  the  original  bill  with 
respect  to  him  :  and  that,  inasmuch  as  Mr.  Phillips  had  become  a  churchwarden  in 
W.  Marriott's  place,  xMarriott  had  no  interest  in  the  original  suit.  [287]  Now,  with 
respect  to  that,  it  appears  that,  in  the  case  of  Dent  v.  Prudence  and  Boiul,  it  was  held 
that  churchwardens,  after  their  term  of  office  had  expired,  could  not  bring  a  suit  for 
a  rate  which  accrued  during  their  time :  but  it  was  agreed  that,  if  the  suit  had  been 
begun  within  their  year  of  office,  they  might  have  proceeded  in  it  after  their  year  was 
out.  Besides  that  authority  there  is  also  the  case  of  Bodenham  v.  Ricketts  (not  reported), 
which  came  before  the  Lords  Commissioners  in  the  year  1835,  and  which  was  brought 
before  me  in  the  spring  of  this  year.  The  proceedings  in  that  case  shew  both  the 
points,  namely,  that  a  churchwarden  cannot  institute  a  suit  in  respect  of  a  matter 
which  happened  before  he  became  churchwarden  ;  hut  that  if,  in  the  year  in  which 
he  is  churchwarden,  he  does  institute  a  suit  in  respect  of  something  which  then 
occurred,  he  may,  notwithstanding  his  church  wardenship  has  expired,  prosecute  the  suit. 
The  facts  of  the  case  were  as  follows : — The  suit  was  commenced  in  the  Ecclesiastical 
Court  for  several  church  rates  which  accrued  in  the  years  1828  and  1829,  in  which 
the  libellers  were  not  churchwardens;  and  also  for  rates  which  accrued  in  1830,  in 
which  they  were  churchwardens.  They  abandoned  the  suit  for  the  rates  accrued  in 
the  years  in  which  they  were  not  churchwardens,  and  gained  a  decree  in  the  suit  for 
the  rate  which  became  due  in  the  year  in  which  they  were  churchwardens.  In  1837, 
wliieh  was  long  after  they  had  ceased  to  be  churchwardens,  they  took  out  a  suinijicavit 
to  enforce  payment  under  the  decree;  and  in  March  1838  Ricketts  moved  before  me 
to  qua.sh  the  writ ;  but  I  refused  the  motion. 

[288]  It  is  clear,  therefore,  from  the  cases  to  which  I  have  referred,  that  a  church- 
warden may  libel,  in  the  Ecclesiastical  Court,  for  an  injury  done  to  the  wall  of  the 
churchyard  whilst  he  was  churchwarden;  and,  if  he  commences  the  suit  whilst  he  is 
churchwarden,  he  may  continue  it  when  his  churchwardenship  has  ceased.  And  in 
my  opinion  this  Court  ought,  in  such  a  case,  to  be  ancillary  to  the  Ecclesiastical 
Court,  and  to  grant  an  injunction  as  in  other  cases  where  any  act  in  the  nature  of 
■waste  is  either  threatened  or  committed.  I  must,  therefore,  hold  not  only  that  the 
oiiginal  suit  was  properly  instituted  by  Mr.  William  Mari-iott,  but  that  he  had  a 
right  to  continue  it  by  filing  the  supplemental  bill,  notwithstanding  his  year  of  office 
had  expired.  And,  inasmuch  as  Mr.  Phillips  was  a  churchwarden  at  the  time  when 
the  supplemental  bill  was  filed,  it  is  perfectly  manifest  that  he  had  an  interest,  as 
churchwarden,  in  the  continuance  of  that  injunction  which  had  been  pronounced  in 

(1)  In  the  report  it  stands  thus  :— "  It  was  said,  to  the  first  of  these,  that  it  con- 
■cerned  matter  of  freehold.  But  this  was  overruled  :  for  they  may  take  notice  of 
■encroachments  on  the  churchyard." 
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1  ■^SS ;  for  it  applied  to  the  very  subject-matter  of  which  he  was  the  guardian,  and  in 
respect  of  which  he  might  have  instituted  a  new  suit  in  the  Ecclesiastical  Court. 

My  opinion,  therefore,  is,  on  the  objections  with  respect  to  the  maintaining  of  the 
j'.iit,  that  they  are  unavailing,  and  that  the  suit  may  be  maintained.  I  should,  there- 
I  ire,  as  a  matter  of  course,  have  now  made  a  decree  for  a  perpetual  injunction,  but 
fa-  this  circumstance,  namely,  that  those  proceedings  which  were  taken  in  the  action 
\\  hich  was  brought  by  Mr.  Jakeman,  who  was  the  tenant  of  Mr.  Packe,  have  deter 
ruined,  merely,  that  there  is  not  the  vicar's  right,  nor  is  there  the  general  right  which 
was  asserted  by  the  two  special  pleas.  In  respect  of  them,  a  motion  was  made  for  a 
mw  trial,  and  that  motion  was  refused  by  the  Judges  of  the  Court  of  [289]  Common 
I'leas,  who  had  received  a  certificate  from  the  learned  Judge  who  tried  the  cause  (Mr. 
Justice  Littledale)  that  he  was  satisfied  with  the  verdict  of  the  jury  ;  and  I  think  it 
riL;ht,  therefore,  that  those  points  shall  not  be  tried  again.  But  I  think  that,  if  Mr. 
Tarpley  is  desirous  that  there  shall  be  further  proceedings  had  for  the  purpose  of 
termining  whether  there  is  that  which  has  been  called  the  church-way,  I  certainly 
ill  give  him  liberty  to  try  that  question.  The  injunction,  however,  must  be  con- 
tinued in  the  meantime. 


[289]     Boys  v.  xMorgan.     June  11,  13,  19,  1838. 

[Affirmed,  3  My.  &  Cr.  661  ;  40  E.  R.  1081.] 

Construction.     IVill.     Residuary  Gift. 

A  testator  concluded  his  will  as  follows  : — "  I  guess  there  will  be  found  sufficient  in 
my  banker's  hands  to  discharge  all  my  debts,  which  I  desire  Mrs.  E.  M.  to  do,  and 
keep  the  residue  for  her  own  use."  Held  (the  whole  of  the  will  being  taken  together), 
that  E.  M.  was  entitled  not  only  to  the  residue  of  the  money  in  the  banker's  hands, 
but  to  the  residue  of  the  testator's  general  personal  estate. 

The  Plaintiff  was  one  of  the  next  of  kin  of  John  Boys,  who  died  in  August  1835. 
The  Defendants  were  the  other  next  of  kin,  and  Eliza  Morgan,  to  whom  probate  of 
the  deceased's  will  had  been  granted. 

The  bill  alleged  that,  in  1825,  Eliza  Morgan  went  to  reside  with  John  Boys,  and 
continued  to  live  under  his  protection  until  his  death  ;  that,  having  acquired  great 
influence  over  him,  she,  in  the  years  1831  and  1834,  prevailed  upon  him  to  transfer 
into  her  name  four  sums  of  stock,  namely,  two  of  £6000  each,  one  of  .£6317,  and 
another  of  £5200  ;  that  she  alleged  that  John  Boys  had  left  a  will,  which  was  in  the 
following  words : — 

"London,  No.  11  Gower  Street,  North,  28th  June  1835. — To  my  friends  and 
relations  who  may  be  curious  [290]  to  inquire,  be  it  known  that,  a  few  years  back,  of 
my  own  free  will,  I  gave  to  Eliza  Morgan,  commonly  called  Eliza  Castillo,  all  ray 
furniture,  table  and  bed  linen  and  apparel,  plate,  watches  and  trinkets  of  any  kind 
then  in  my  possession,  a  pianoforte,  all  my  library,  manuscripts,  papers,  &c.,  whatever 
have  been  added  and  may  hereafter  be  added  previous  to  my  decease,  without  any 
exception  whatever,  to  her  sole  use  and  disposal,  under  promise  from  her  that  she 
will  take  care  that  I  shall  never  be  in  want  of  any  articles  as  long  as  I  live.  Having 
attained  to  the  82d  year  of  my  existence,  and  finding  the  infirmities  of  age  increasing, 
I  choose  to  give  her  this  voucher  of  the  truth,  that  none  may  question  or  trouble  her 
to  make  declaration  of  it.  She  knows  that,  30  years  ago,  I  agreed  with  Dr.  Hector 
Campbell  that  he  should  have  my  carcase  for  chemical  and  anatomical  experiments  to 
be  by  him  performed  upon  it,  if  he  could  prevail  on  her  to  give  it  to  him  ;  doubting 
her  compliance,  I  will  trouble  my  head  no  more  about  it.  The  world  may  think  this 
to  be  from  a  spirit  of  singularity  or  whim  in  me.  Be  that  as  it  may,  I  have  always 
had  a  mortal  aversion  to  funeral  pomp  and  expense ;  and  therefore  trust  she  will 
avoid  it;  and  had  rather  be  given  away,  with  the  sum  a  funeral  would  cost,  for  the 
purpose  of  dissection  and  chemical  experiments.     I  guess  there  will  be  found  sufficient 
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in  my  banker's. hands  to  defray  and  discharge  my  debts,  which  I  hereby  desire  Mrs. 
Eliza  Morgan  to  do,  and  keep  the  residue  for  her  own  use  and  pleasure.^^^^  ^^^^  _^ 

The  bill  char<:'ed  that  the  before-mentioned  transfers  were  made  without  considera- 
tion and  that  EHza  Morgan  held  the  stock  as  a  trustee  for  John  Boys ;  and  that,  at 
the  date  of  his  will,  he  had  money  at  his  bankers  [291]  more  than  sufficient  to  pay 
all  the  debts  that  he  then  owed.  The  bill  prayed  that  it  might  be  declared  that  the 
qeneral  residue  of  the  deceased's  personal  estate  did  not  pass  by  the  will,  and  that 
Eliza  Morgan  was  a  trustee  of  the  several  sums  of  stock  for  the  testator's  next  of  kin. 

Eliza  Morgan  demurred,  generally,  to  the  bill. 

On  the  argument  of  the  demurrer  the  question  was,  what  was  the  meaning  of  the 
word  residue  in  the  will ;  whether  it  meant  the  residue  of  the  testator's  money  in  his  ' 
banker's  hands,  or  the  residue  of  his  general  personal  estate. 

Mr.  Jacob  and  Mr.  James  Eussell,  in  support  of  the  demurrer,  contended  that  the 
word  residue  meant  the  residue  of  the  testator's  general  personal  estate.  They  .said 
that  Eliza  Morgan  was  the  only  person  for  whom  any  provision  was  made  by  the  will ; 
that,  in  the  introductory  part  of  it,  there  was  such  a  large  expres.sion  of  bounty  to 
her  as  to  be  nearly  sufficient  to  carry  the  whole  of  the  testator's  property  ;  that  the 
testator  had,  in  effect,  appointed  Eliza  Morgan  his  executrix',  and  so  placed  the  whole 
of  his  property  in  her  custody;  that  he  had  directed  her  to  pay  his  debts  ;  but  it  was 
clear  that  he  did  not  mean  her  to  pay  them  out  of  the  money  in  his  banker's  hands 
only;  that  there  was  no  source  from  which  the  funeral  expenses  could  come,  unless 
Eliza  Morgan  took  the  testator's  property  generally,  and,  consequently,  that  the 
residue  which  she  was  to  keep  was  not  merely  the  residue  in  the  banker's  [292]  hands, 
but  the  general  residue  of  the  testator's  estate.  Legge  v.  Asgill  (Turn.  &  Russ.  265, 
note),  Vroob'  v.  De  Vandes  (9  Ves.  197,  and  11  Ves.  330). 

Mr.  Knight  Bruce  and  Mr.  G.  Richards,  in  support  of  the  bill.  The  question  is 
whether  the  word  residue,  in  this  will,  means  a  special  or  a  general  residue. 

The  instrument  begins  thus  : — "  To  my  friends  and  relations  who  may  be  curious 
to  inquire,  be  it  known  that,  a  few  years  back,  of  my  own  free  will,  I  gave  to  E. 
Morgan,  commonly  called  Eliza  Castillo,  all  my  furniture,  table  and  bed  linen  and 
apparel,  plate,  watches  and  trinkets  of  any  kind  then  in  my  possession,  a  pianoforte, 
all  my  library,  manuscripts,  papers,  et  ccetera."  If  that  introductory  passage  is  to  be 
considered  as  a  gift,  the  expression  et  ccetera  must  be  confined  to  things  ejusdem  generis 
as  those  before  mentioned.  But  it  is  not  to  be  taken  as  a  gift ;  but  as  a  recognition 
of  a  prior  gift. 

The  word  residue  is  a  relative  term  ;  and  where,  as  in  this  will,  a  testator  speaks 
of  a  particular  fund,  and  then,  in  the  same  sentence,  uses  the  term  residue,  he  must 
be  taken  to  mean  the  residue  of  that  particular  fund  which  he  had  just  before  spoken 
of,  and  not  the  residue  of  his  property  generally.  In  this  Court  we  are  apt  to  put 
a  technical  signification  upon  the  word  residue ;  but,  in  common  parlance,  it  is  synony- 
mous with  remainder  :  and,  if  the  testator  had  used  that  word,  there  would  have  been 
no  douljt  as  to  his  intention. 

[293]  Can  it  be  contended  that  if  the  testator  had  intended  that  Eliza  Morgan 
should  take  the  large  sums  of  stock  which  are  mentioned  in  the  bill,  he  would  have 
been  so  cautious  as  to  mention  that  he  had  given  her  his  furniture,  table  and  bed 
linen,  &c.  1  Why  did  he  mention  that  he  had  given  her  those  articles,  if  he  meant 
to  give  her  all  his  property  by  his  will  ?  Why  did  he  mention  the  money  in  his 
banker's  hands,  if  she  was  to  take  everything  "under  the  will  1  [The  Vice-Chan- 
cellor. The  bill  states  that  the  testator,  at  the  date  of  his  will,  had,  in  his  banker's 
hands,  money  more  than  sufficient  to  pay  all  the  debts  that  he  then  owed  ;  but  there 
is  no  allegation  that  he  had  in  his  banker's  hands  money  more  than  sufficient  to  pay 
the  debts  which  he  owed  at  his  death.  When  he  speaks  of  the  money  in  his  banker's 
hands,  he  speaks  conjecturally.  He  says  :  "  I  guess  there  will  be  found  sufficient  in 
my  banker's  hands  to  defray  and  discharge  my  debts."  But  the  direction  which  he 
gives  to  E.  Morgan,  to  pay  his  debts,  is  positive.  He  meant  that  she  should  pay  his 
debts  at  all  events,  that  is,  whether  there  was  or  was  not  sufficient,  in  the  banker's 
hands,  to  pay  them.     May  he  not,  therefore,  have  meant  by  the  word  residue  the 
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residue  of  that  property  out  of  which  his  debts  were  to  be  paid  at  all  events  ?]  If  a 
party  is  directed  to  pay  a  testator's  debts  generally,  it  does  not  follow  that  that  party 
is  to  take  the  residue  of  the  testator's  property.  The  only  property  that  is  dealt 
w  ith  in  this  will  is  the  monej'  in  the  banker's  hands.  [The  Yice-Chancellor.  The 
t  stator  alludes  to  the  money  which  his  funeral  would  cost ;  and,  therefore,  he  adverts, 
ipliedly  at  least,  to  some  fund  in  contradistinction  to  the  money  in  his  banker's 
:    lids,  that  is,  his  general  personal  estate.] 

[294]  The  cases  that  have  been  cited  are  clearly  distinguishable  from  the  present 
case.  In  Crooke  v.  De  J'awles  the  testator,  after  having  mentioned  the  whole  of  his 
jiroperty,  concluded  his  will  as  follows:  "What  remains  to  go  to  my  grandsons:" 
id,  as  the  testator  had  before  enumerated  the  whole  of  his  property,  there  was 
thing  to  which  those  words  could  refer,  e-xcept  his  general  estate.  (See  11  Ves. 
.;!1.)  In  Li-'ijije  V.  Asgill  the  expression  in  the  codicil,  "if  there  is  money  left 
unemployed,'"  meant  money  left  unemployed  after  the  general  administration  of  the 
testator's  estate. 

The  case  of  Ommaney  v.  Butcher  (Turn.  &  Russ.  260)  is  decisive  of  the  present ;  it 
i~  a  conclusive  authority  if  ever  there  was  one.  The  Attorney-General  v.  Johnstone 
I  Ambler,  Blunt's  edit.  577),  Hastings  v.  Hane  {ante,  vol.  6,  p.  67). 

The  Yice-Chancellor  [Sir  L.  Shadwell].     In  this  case  of  Boys  v.  Morgan,  I 

■  i shed  the  matter  to  stand  over  after  the  argument,  that  I  might  read  through  the 

eadings,  to  see  whether  there  was  anything  stated  on  the  bill  (the  whole  statement 

.  t  which  is  admitted  by  the  demurrer)  which  would  vary  the  case,  that  is,  which 

would  make   the  case  which  is  made  by  the  bill  depend  upon  anything  else  than 

merely  the  construction  of  the  will  ;  and  it  appears  to  me,  on  reading  it  all  over  very 

leliberately,  that  the  right  of  the  Plaintiff  does  solely  and  exclusively  depend  on  the 

e  'iistruction  of  the  will.     The  will  is  in  a  very  singular  form;  and  I  must  say,  with 

'  ference  to  the  cases  that  have  been  cited,  that  they  are  no  otherwise  applicable  to 

is  case  [295]  than  to  shew  that,  where  wills  are  made  in  such  a  singular  form  as 

I  he  wills  in  Legge  v.  Asgill,  Crooke  v.  De  Vandes  and  The  Attorney-General  v.  Johnstone, 

you  must  construe  the  expressions  that  are  used  in  them,  as  well  as  you  can,  by 

looking  at  the  whole  of  the  context. 

In  this  case  the  testator  sets  out,  first  of  all,  with  giving  the  world  notice,  and 
-hewing,  therefore,  that  he  was  clearly  aware  that  he  had  friends  and  relations,  that 
i>,  persons  to  whom,  if  he  made  no  disposition,  his  property  would  devolve.  "To 
my  friends  and  relations  who  may  be  curious  to  inquire,  be  it  known  that,  a  few 
years  back,  of  my  own  free  will,  I  gave  to  Eliza  Morgan,  commonly  called  Eliza 
Castillo,  all  my  furniture,  table  and  bed  linen  and  apparel,  plate,  &c.,  whatever  have 
been  added  and  may  hereafter  be  added  previous  to  my  death,  without  any  exception 
whatever,  to  her  sole  use  and  disposal,  under  promise  from  her  that  she  will  take 
care  that  I  shall  never  be  in  want  of  any  article  as  long  as  I  live.  Having  attained 
to  the  82d  year  of  my  existence,  an<l  finding  the  infirmities  of  age  increasing,  I  choose 
to  give  her  this  voucher  of  the  truth,  that  none  may  question  or  trouble  her  to  make 
declaration  of  it."  What  was  the  precise  quantity  of  that  gift  does  not  appear  ;  but 
I  cannot  but  think  that  the  testator  meant  that,  whatever  it  was,  it  should  at  least 
receive  confirmation  by  his  will,  to  the  extent  of  acknowledging  the  fact  to  be  such. 
Then  he  says  :  "  She  knows  that,  30  years  ago,  I  agreed  with  Dr.  Hector  Campbell 
that  he  should  have  my  carcase  for  chemicid  and  anatomical  experiments  to  be  by 
him  performed  upon  it,  if  he  could  prevail  on  her  to  give  it  to  him.  Doubting  her 
compliance,  I  will  trouble  my  head  no  more  about  it.  The  world  may  think  this  to 
be  [296]  from  a  spirit  of  singularity  or  whim  in  me  ;  be  that  as  it  may,  I  have  always 
had  a  mortal  aversion  to  funeral  pomp  and  expense,  and  therefore  trust  she  will  avoid 
it ;  and  had  rather  be  given  away,  with  the  sum  a  funeral  would  cost,  for  the  purpose 
of  dissection  and  chemical  experiments." 

Now  it  is  plain,  I  think,  on  that  part  of  the  will,  that  the  testator  considered  that 
there  was  so  much  kindness  and  confidence  reposed  by  him  in  Eliza  Castillo,  that  he 
countermands  his  own  personal  wish  in  favour  of  her  wish  ;  and,  rather  than  oppose 
her  wish,  he  submits  to  have  his  body  buried  in  the  usual  way,  and,  in  effect, 
authorizes  her  to  bury  the  body  ;  because,  he  says  :  "  I,  therefore,  trust  she  will  avoid 
it,"  that  is,  avoid  funeral  pomp  and  expense  :  "  and  I  had  rather  be  given  away,  with 
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the  sum  a  funeral  would  cost,  for  the  purpose  of  dissection  and  chemical  experiments. 
I  mention  this,  because  it  struck  me  at  the  hearing  as  a  strong  circumstance  to  shew 
that  here  he  does  endently  refer  to  his  general  personal  estate  ;  because  he  does,  m 
edect,  direct  that  Eliza  Castillo  shall  bury  him  and  she  could  not  bury  him  except 
at  th;  expense  of  his  general  personal  estate  Then  he  says  :  "  I  guess  there  will  be 
found  sufficient  in  my  banker's  hands  to  defray  and  discharge  my  debts,  which  I 
hereby  desire  Mrs.  Eliza  Morgan  to  do,  and  keep  the  residue  for  her  own  use  and 

^  °Tt"[s  quite  obvious,  I  think,  that  there  is  no  direction  here  that  the  debts  shall  be 
paid  out  of  that  fund  only  which  happened  to  be  in  the  banker's  hands.  I  observe 
it  is  stated  in  the  bill,  and,  of  course,  it  is  admitted  by  the  demurrer,  that,  at  the 
date  of  his  will,  the  testator  had  at  his  banker's  more  than  sufficient  to  pay  the  [297] 
debts  which  were  then  owing  from  him ;  but,  as  the  testator  could  not  foresee  what 
would  be  the  amount  of  money  in  the  hands  of  his  banker  at  the  time  of  his  death, 
it  is  plain  that  he  alludes  to  the  contingent  sum,  whatever  it  might  be,  when  he  says  : 
"  I  guess  there  will  be  found  sufficient  in  my  banker's  hands  ; "  and,  therefore,  he  was 
not'i-eferrinii  to  the  amount  that  was  then  in  his  banker's  hands,  any  farther  than  as 
the  amount^vhich  was  then  in  his  banker's  hands  might  furnish  him  with  more  or 
less  reason  for  guessing  that  there  would  be  found  sufficient  in  the  banker's  hands  to 
defray  and  discliarge  his  debts  ;  and  it  is  quite  obvious  that  the  amount  of  his  debts 
might  vary  as  well  as  the  fund  itself. 

Then  he  takes  a  contingent  view  of  the  sufficiency  of  the  sum  in  his  banker's 
hands,  and  says,  "  to  defray  and  discharge  my  debts  : "  and  immediately  afterwards 
he  adds  these  words,  "  which  I  hereby  desire  Mrs.  Eliza  Morgan  to  do  : "  and  he  does 
not  there  direct  that  she  shall  apply  that  fund  only  which  is  in  the  banker's  hands  to 
the  payment  of  his  debts  ;  but  gives  a  positive  and  absolute  direction  that  she  shall 
pay  and  discharge  his  debts.  Then  follow  these  words,  on  which  the  discussion 
principally  turned,  "  and  keep  the  residue  for  her  own  use  and  pleasure."  Now  it 
was  said  that  the  term,  the  residue,  plainly,  from  the  context,  referred  only  to  that 
which  might  remain  of  the  fund  in  the  banker's  hands  after  satisfaction  of  the  debts. 
But  it  seems  to  me,  in  the  first  place,  that  there  is  nothing  which  stints  the  words, 
"  the  residue,"  to  the  residue  of  that  fund  :  and,  as  the  testator,  in  that  part  of  his 
will  in  which  he  directs  the  expenses  of  his  funeral  to  be  paid,  has  plainly  referred, 
although  not  in  express  terms  yet  by  implication,  to  all  his  personal  property,  it  is 
quite  [298]  obvious  that  this  expression,  "  the  residue,"  may  as  well  apply  to  the 
residue  of  the  general  personal  estate  as  to  the  residue  of  the  fund  in  the  banker's 
hands :  and  as,  in  case  the  debts  might  happen  to  exhaust  the  money  in  the  banker's 
hands,  still  they  were  to  be  paid,  the  true  construction,  in  my  opinion,  is  that  the 
residue  which  E.  Castillo  is  to  keep  is  the  residue  of  the  property  liable  to  pay  the 
debts  which  will  remain  after  the  payment  of  them,  including  of  course  the  funeral 
expenses  which,  by  law  as  well  as  by  plain  implication,  were  to  be  paid  out  of  the 
general  personal  estate.  And  I  think  that  this  construction  is  aided  by  the  circum- 
stance that,  from  the  beginning  to  the  end  of  his  will,  though  he  does  notice  friends 
and  relations,  yet  the  sole  object  of  bounty,  the  sole  depository  of  confidence  and 
trust,  is  Eliza  Castillo  :  and,  therefore,  it  appears  to  me  that,  on  the  true  construction 
of  this  will,  she  is  entitled  to  the  residue :  and  consequently  the  demurrer  must  be 
allowed. (1) 

[299]    Cowley  v.  Cowley.    June  6,  18,  23,  1838.(2) 

Practice.     Plaintiff.     Dismissal. 

A.  and  B.,  Co-plaintiffs,  claimed  under  a  will,  and  B.  claimed  also  under  a  deed 
executed  by  the  testator.  The  claims  under  the  will  failed  ;  but  B.'s  claim  under 
the  deed  succeeded.  The  bill  was  dismissed  as  against  both  Plaintiffs,  but  without 
prejudice  to  B.'s  filing  a  new  bill. 


(1)  Affirmed  by  the  Lord  Chancellor.     See  3  Myl.  &  Craig,  661. 

(2)  £x  relatione. 
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The  Plaintiff,  Mary  Cowley,  claimed  to  be  entitled  to  an  annuity  of  £40,  charged 

upon  the  estates  of  her  deceased  husband  by  a  deed  executed  by  him,  and  also  to  an 

annuity  of  £50  and  a  sum  of  £100,  charged  upon  the  same  estates  by  the  will  of  the 

ceased.     Lovell  Cowley,  the  other  Plaintitt',  claimed  to  be  entitled  to  a  sum  of  £200 

..arged  upon  the  estates  by  the  will ;  but  he  made  no  claim  under  the  deed. 

At  the  hearing  of  the  cause,  the  Court  decided  against  the  claims  of  both  the 
riaintiffs  under  the  will ;  but  held  that  Mary  Cowley's  claim  under  the  deed  was  valid. 

Mr.  Knight  Bruce  and  Mr.  Blunt,  for  the  Defendant  the  heir  of  the  deceased, 
'.itended  that  it  was  the  practice  of  the  Court  not  to  make  any  decree  where  the 
lim  made  by  one  of  the  Plaintiffs  wholly  failed,  although  another  Plaintiff  might 

entitled  to  relief  in  respect  of  a  distinct  separate  claim  ;  and,  therefore,  that  the 
;i  ought  to  be  dismissed  as  against  both  the  Plaintiffs.  Denton  v.  Davy  (1  Moore's 
I'liv.  Council  Cases,  1.5). 

Mr.  Jacob  and  Mr.  Koe,  for  the  Plaintiffs,  said  that  where,  as  in  the  present  case, 
aA  the  Plaintiffs  sued  jointly  in  respect  of  part  of  the  whole  relief  prayed,  and  one  of 
•■.t-m  prayed  distinct  separate  relief,  the  proper  course  was  to  dismiss  the  bill,  as 
_  tinst  all  the  Plaintiffs,  with  respect  to  the  joint  demand,  but  to  grant  [300]  relief 
to  the  Plaintiff  who  had  succeeded  in  establishing  his  separate  demand.  Gemmel  v. 
Block  (2  Dick.  513),  Mattison  v.  Mattison  (cited  in  Gemmel  v.  Block). 

Mr.  K.  Bruce,  in  reply,  said  that  the  cases  reported  by  Dickens  were  not  much  to 
be  relied  upon  :  and  that  he  had  an  extract  from  Reg.  Lib.  of  the  case  of  Mattison  v. 
Matti.^on,  which  shewed  that  it  was  a  legatee's  suit,  and  such  suits,  like  creditor's  suits, 
were  excepted  out  of  the  usual  practice,  and  did  not  furnish  an\'  authority  as  to  other 
suits. 

The  VICE-CHA^"CELLOR  [Sir  L.  Shadwell],  having  been  furnished  by  Mr.  Walker, 
the  registrar,  with  an  extract  from  Keg.  Lib.,  of  the  case  of  Gemmel  v.  Block,  was  at 
first  disposed  to  adopt  the  course  contended  for  by  the  Plaintiffs  counsel  :  but,  on  the 
23d  of  June,  His  Honor  said  that  he  had  conferred  with  the  Lord  Chancellor,  and 
that  his  Lordship  was  of  opinion  that  the  bill  ought  to  be  dismissed,  as  against  both 
the  Plaintiffs,  but  without  prejudice  to  Mary  Cowley's -right  to  file  a  new  bill ;  and 
also  without  costs,  as  the  objection  had  not  been  raised  by  the  answer.  (See  Raffely 
V.  King,  1  Keen.  60L) 

[301]    Woodward  v.  Twinaine.    Nov.  27,  30,  Dec.  5,  1839. 

Practice.     Contempt.     Waiver. 

A  Defendant,  being  in  contempt  for  want  of  answer,  filed  his  answer,  and  the  Plaintiff 
took  an  office  copy  of  it.  Held,  that  the  Plaintiff  did  not  thereby  waive  the 
contempt. 

The  Defendant,  being  in  contempt  for  want  of  answer,  filed  his  answer,  and  the 
Plaintiff  took  an  office  copy  of  it.  The  Defendant  now  moved  to  dismiss  the  bill 
for  want  of  prosecution. 

Mr.  E.  Montagu,  for  the  Defendant,  contended  that  the  Plaintiff  by  taking  an 
oflSce  copy  of  the  answer  had  w^aived  the  contempt,  and  therefore  the  Defendant  was 
entitled  to  make  the  motion.  He  referred  to  Landars  v.  Allen  {ante,  vol.  6,  p.  619), 
Green  v.  Thom.wn  (1  Sim.  &  Stu.  121),  Sidgier  v.  Tyte  (11  Ves.  202),  Smith  v.  Blojiehl 
(2  Ves.  &  Beam.  100),  Const  v.  Ebers  (1  Mad.  530),  Hoskins  v.  Lloyd  (1  Sim.  &  Stu. 
393),  Anon.  (15  Ves.  174),  and  Watson  v.  Fairlie  (Reg.  Lib.  B.  1824,  fol.  1581,  and 
see  next  page). 

Mr.  K.  Bruce,  for  the  Plaintiff,  said  that  the  question  was  raised  in  Landars  v. 
Allen,  but  that,  in  fact,  it  was  not  decided  ;  that  the  motion  stood  over  in  order  that 
the  point  might  be  looked  into,  and  in  the  meantime  the  order  was  drawn  up  as  if  the 
question  had  been  decided  :  that  in  G)-een  v.  Thomson  it  was  to  be  inferred,  although 
the  fact  was  not  stated  in  the  report,  that  the  Plaintiff  had  taken  an  office  copy  of 
the  answer :  that  in  Hoskins  v.  Lloyd  the  Defendant  had  acted  on  the  answer,  as  well 
as  taken  an  office  copy  of  it ;  for  he  had  moved  for  a  production  of  deeds  admitted 
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bv  the  answer'  to  be  in  the  Defendant's  custody ;  and  [302]  that  JFaison  v.  Fairlk 
shewed  that  the  Defendant  was  not  entitled  to  make  his  motion 

\^  .  30  On  this  day,  the  orders  in  Green  v.  Thomson  and  Larulars  v.  Allen  were 
nroduced  from  the  ofhce  of  Messrs.  Lowe,  Garey  &  Sweeting,  of  Chancery  Lane. 
The  Vice-chancellor,  after  observi.ig  that  the  order  in  the  former  case  appeared  to 
tally  with  the  printed  report  of  it,  directed  the  motion  to  stand  over,  in  order  that 
the  registrar's  book  might  be  searched  for  the  case  of       atson  v  Fairhe. 

Dec  5  The  Vice-Chancellor  [Sir  L.  Shadwell].  In  this  case  I  have  been 
siinnlied  bv  Mr  AValker  (the  registrar)  with  a  short  note  of  what  took  place  in  Green 
V  how^on  and  I  find  that  it  corresponds  with  what  is  stated  in  the  printed  report; 
and  I  have  read  over  the  case  of  IFatsm  v.  Fairlie,  as  it  appears  in  the  registrars 
book  The  facts  appear  to  be  these  :-The  Defendant's  time  for  answering  being  out, 
the  Plaintiff  sued  out  an  attachment,  which  was  sent  to  the  Sherifl  of  Hertfordshire ; 
and  then  the  Defendant  put  in  an  answer,  which  was  excepted  to.  The  exceptions 
were  referred  to  the  Master,  who  allowed  nine  of  them.  The  Plaintiff  then  served 
the  Defendant  with  a  siibpivna  for  a  further  answer,  and  that  further  answer  not  being 
put  in  in  time,  another  attachment  was  issued  ;  and  then  an  answer  was  put  m.  It 
IS  not  stated  whether  the  Plaintiff  took  an  office  copy  of  it  or  not,  but  I  think  it  is 
fairly  to  be  inferred,  from  the  fact  of  there  being  no  further  proceedings  on  the 
exceptions,  that  he  had  taken  an  office  copy  and  was  satisfied  with  the  answer.  Then 
it  [303]  appears  that  the  Defendant  obtained  an  order  to  dismiss  the  bill  for  want  of 
prosecution  ;  and  the  Court  afterwards  discharged  that  order ;  and  I  cannot  but 
think  that  the  fair  inference  is  that  the  mere  taking  of  an  office  copy  is  no  discharge 
of  the  contempt. 

I  am  inclined  to  think  that  there  must  have  been  some  misrepresentation,  made 
inadvertently,  of  what  took  place  in  the  case  of  Landars  v.  Allen.{l) 

I  am  of  opinion  that  the  mere  taking  of  the  office  copy  by  the  Plaintiff  of  the 
Defendant's  answer  is  no  such  waiver  of  the  contempt  as  will  justify  the  Defendant, 
without  more,  in  moving  to  dismiss  for  want  of  prosecution  ;.  and  I  have  the  satisfac- 
tion of  knowing  that  the  Lord  Chancellor  is  of  the  same  opinion  ;  and,  therefore,  the 
motion  to  dismiss  for  want  of  prosecution  in  this  case  must  be  refused. 

Motion  refused,  without  costs. 

[304]    Jones  v.  Creswicke.    Booth  v.  Creswicke.     Dec.  3,  1839. 

Mortgagor  and  Mortgagee.     Foi'eclosure. 

Under  a  decree  in  a  foreclosure  suit,  the  time  fixed  for  payment  of  principal,  interest 
and  costs  was  the  31st  of  July.  On  the  •25th  the  Defendant  obtained  an  order, 
referring  it  to  the  Master  to  fix  a  further  time  on  his  paying  the  interest  and  costs  on 
the  first-mentioned  day.  The  Defendant,  however,  failed  to  make  that  payment,  and, 
on  the  3d  of  August  following,  the  Plaintiff  obtained  the  usual  order  for  foreclosure 
absolute ;  but,  owing  to  the  press  of  business  in  the  registrar's  office,  it  was  not 
drawn  up.  On  the  16th  of  August  the  Defendant  moved  for  a  further  extension 
of  time,  on  the  gi'ound  that  a  person  who  had  agreed  to  lend  him  the  amount  of 
the  principal,  interest  and  costs  was  prevented,  by  illness,  from  coming  to  London 
on  the  31st  of  July,  and  his  wife,  whom  he  had  deputed  to  bring  the  money,  was 
prevented  from  doing  so  by  the  coach  being  full  on  the  30th.     Motion  granted. 

(1)  In  consequence  of  the  observation  in  the  text,  the  reporter  referred  to  Eeg. 
Lib.,  where  he  found  the  following  entry,  under  the  date  mentioned  in  the  report,  of 
the  29th  of  May  1834:— 

"Landars  j  Whereas  Mr.  Spence,  of  counsel  for  the  Defendant,  this  day  moved  this 
V.  ^Court  that  the  Plaintiff's  bill  might  stand  dismissed  out  of  this  Court  for 
Allen.  I  want  of  prosecution,  in  the  presence  of  Sir  E.  Sugden,  of  counsel  for  the 
Plaintiff,  who  alleged  that  the  Plaintiff  is  willing  to  proceed  in  this  cause  with  effect. 
Whereupon,"  &c.  Then  follows  an  order  in  the  terms  stated,  ante,  vol.  6,  p.  620. 
Reg.  Lib.  B.  1833,  fol.  1392. 
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On  the  8th  of  March  1837  the  Plaintiff,  Booth,  obtained  a  decree  of  foreclosure 
;ii:ainst  the  Defendant,  Humphrey  Creswieke. 

On  the  8th  of  May  1839   the  Master,  by  his  report  made  in  pursuance  of   the 

ree,  found  £1229,  8s.  7d.  to  be  due  for  principal,  interest  and  costs  from  Creswicke 

Booth,  and  directed  the  former  to  pay  that  sum  to  the  latter  at  the  Rolls  Chapel 
I  the  31st  of  July  following.     On  the  2.5th  of  that  month   Creswicke  applied  to 

Vice-Chancellor  to  enlarge  the  time  for  making  the  payment;  and  His  Honor 
lered  that  on  Creswicke  paying  to  Booth  the  interest  and  costs  then  reported  due, 
amounting  to  £549,  4s.  2d.,  on  the  31st  of  the  same  month,  and  on  the  terms  that 
Booth's  costs  in  Jones  v.  Cregwicke  should  be  added  to  the  principal  due  to  him,  it 
should  be  referred  to  the  Master  to  compute  the  subsequent  interest  and  costs,  and 
enlarge  the  time  for  redemption  on  payment  of  the  principal,  interest  and  costs  to 
be  reported  due,  at  a  new  time!  and  place  to  be  appointed  by  the  Master.  Booth 
attended  at  the  Rolls  Chapel  on  the  31st  of  July  1839,  at  the  time  appointed,  but 
neither  Creswicke  nor  any  person  on  his  behalf  came  to  pav  either  the  £1229,  9s.  7d., 
or  the  £549,  4s.  2d.  [305]  On  the  3d  of  August  1839  the  Plaintiff  obtained  the  usual 
order  for  foreclosure  absolute ;  but,  owing  to  the  press  of  business  in  the  registrar's 
office,  that  order  was  not  drawn  up.  On  the  16th  of  that  month  Creswicke  moved 
that  it  might  be  referred  back  to  the  Master  to  compute  subsequent  interest  on  the 
mortgage,  from  the  foot  of  the  report  of  the  8th  of  5lay,  and  to  tax  Booth  his  subse- 
quent costs,  and  to  appoint  a  new  time  and  place  for  Creswicke  to  pav  what  should 
be  reported  due.  The  motion  was  supported  by  two  affidavits,  one  made  by  G.  M. 
Daubeny,  and  the  other  by  H.  Creswicke.  Daubenys  affidavit  was  to  the  following 
effect :  that  he  was  ready  and  willing  to  advance  the  £1229,  9s.  7d.,  and  any  further 
sum  that  might  be  necessary  for  the  purpose  of  paying  Booth  the  principal,  interest 
and  costs  due  to  him  ;  that  he  had  the  money  ready  to  advance  forthwith,  on  having 
a  transfer  of  the  mortgage  made  to  him  ;  that  he  had  the  monej'  ready  to  advance 
on  the  31st  of  July  last,  but  was  prevented  by  illness  from  coming  to  Lmulon  for  that 
purpose ;  that,  not  being  able  to  come  to  London  himself,  he  deputed  his  wife  to  come 
up  with  the  money  ;  but,  in  consequence  of  the  only  London  coach  which  passed  near 
his  residence  being  full  on  the  30th  of  July  last,  his  wife  could  not  reach  town  with 
the  money  until  after  the  31st,  or  it  would  have  been  ready  to  be  advanced  on  that 
day.  Creswicke  deposed  that  he  was  in  treaty  for  the  loan  of  the  £1229,  9s.  7d. 
from  Daubeny,  who  would  have  lent  him  that  sum  on  or  before  the  31st  of  July  last, 
but  was  prevented  by  illness  from  coming  to  London  in  time  to  advance  it ;  that  the 
deponent  used  every  exertion  to  raise  the  money  by  the  31st  of  July  ;  and  had  now 
obtained  a  promise  of  the  loan  of  that  sum,  and  any  other  sum  that  might  be  neces- 
sary to  pay  the  principal,  interest  and  costs  due  to  the  Plaintiff. 

[306]  In  opposition  to  the  motion.  Booth's  solicitor  deposed  that  Creswicke's 
Bolicitor  had  not  proceeded  to  draw  up  the  order  of  the  25th  of  July,  and,  as  the 
deponent  believed,  had  abandoned  the  drawing  up  thereof ;  that,  on  the  3d  of  August 
then  instant,  Booth  obtained  the  usual  order  for  absolute  foreclosure,  upon  the 
customary  affidavit  of  his  attendance  to  receive  the  amount  reported  due  and  of  the 
Defendant's  default :  that  the  deponent  had  bespoken  that  order,  but  owing  to  the 
press  of  business  in  the  registrar's  office  it  had  not  been  drawn  up. 

The  motion  was  made  on  the  16th  of  August,  but  was  directed  to  stand  over  in 
order  that  search  might  be  made  for  precedents. 

The  motion  was  renewed  on  the  3d  of  December,  Mr.  Colville,  the  registrar, 
ha\ing  in  the  interval  furnished  the  Vice-Chancellor  with  the  following  extracts 
from  Reg.  Lib.  : — 

Between  John  Lee  and  Anne,  his  wife,  John  Her^'cy  and  George  Xicholls, 
Esquires,  Plaintiffs;  Gilbert  Heath,  Defendant.     Monday,  Jan.  12,  1747. 

Upon  opening  of  the  matter  this  present  day  unto  the  Right  Honourable  the 
Lord  High  Chancellor,  &c.,  by  Mr.  Hervey,  of  counsel  with  the  Plaintiffs,  it  was 
alleged  that,  by  the  decree  made  on  the  hearing  of  this  cause,  on  the  14th  dav  of 
May  last  it  was,  amongst  other  things,  ordered  that  it  should  be  referred  to  Mr.  .Spicer, 
one  of  the  Masters,  ice,  to  take  an  account  of  what  was  [307]  due  to  the  Plaintiffs 
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for  principal  and  interest  on  their  mortgage  therein  mentioned,  and  to  tax  them  their 
costs  of  his  suit;  and  the  said  Defendant  was  to  pay  unto  the  Plaintiffs  what  should 
be  reported  due  to  them  for  such  principal,  interest  and  costs,  vvithin  six  months 
after  the  said  Master  should  have  made  his  report,  at  such  time  and  place  as  the  said 
Master  should  appoint,  or  in  default  thereof,  he  was  to  stand  absolutely  foreclosed ; 
tha  pursuant  thereto  the  said  Master  made  his  report,  dated  the  3d  day  of  July  last, 
and  thereby  certified  that  there  was  due  to  the  Plaintiffs  on  their  said  mortgage  the 
sum  of  £946  Is  4d.,  which  he  appointed  the  Defendant  to  pay  to  the  Plaititiffs  at 
the  time  and  place  in  the  said  report  particularly  mentioned  ;  that  the  Plamtiff, 
John  Lee  did  accordingly  attend  at  the  time  and  place  in  the  said  report  mentioned 
in  order  to  receive  of  the  Defendant  the  said  money,  but  the  said  Defendant  did  not 
then  attend  to  pav  the  said  money,  nor  hath  the  same  or  any  part  thereof  been  since 
paid  •  -uid  therefore,  it  was  prayed  that  the  said  Defendant  may  stand  absolutely 
foreclosed'  Whereupon,  and  upon  hearing  of  Mr.  Sewell,  of  counsel  with  the 
Defendant  who  alleged  that  the  said  mortgaged  premises  are  considerably  worth 
more  than' the  money  due  thereon,  and  prayed  that  the  said  Defendant  may  have  six 
months'  further  time  to  redeem  the  said  mortgaged  premises  ;  and  upon  hearing  of  an 
affidavit  of  the  Defendant,  an  affidavit  of  Benjamin  Glanville  and  Leonard  Dix,  read, 
and  what  was  alleged  by  the  counsel  on  both  sides,  and  upon  the  Defendants  agreeing 
to  deliver  possession  of  the  said  mortgaged  premises  at  the  end  of  the  said  six  months 
to  the  Plaintiffs  if  he  shall  not  redeem  by  that  time,  his  Lordship  doth  order  that 
the  time  for  the  said  Defendant's  redeeming  the  said  mortgaged  premises  be  enlarged 
for  [308]  six  months,  and  that  it  be  referred  back  to  the  said  Master  to  compute  sub- 
sequent interest  on  the  said  mortgage,  and  tax  the  Plaintiffs  their  subsequent  costs. 
and  appoint  a  new  time  and  place  for  payment  of  what  shall  be  found  due. — Lib.  B. 
1746,  fol.  83. 

Between  John  Nanfan,  Esquire,  Plaintiff ;  James  Perkins  and  Edmund  Perkins, 
Esquires,  and  Others,  Defendants.     Monday,  July  7,  1766. 

Whereas,  by  an  order  made  the  5th  day  of  June  last,  for  the  reasons  therein 
contained,  it  was  ordered  that  the  Defendants  James  Perkins  and  Edmund  Perkins 
should  stand  absolutely  foreclosed  of  all  right,  title,  interest,  and  equity  of  redemption 
of,  in,  and  to  the  mortgaged  premises  therein  mentioned  :  now  upon  motion  this  day 
made  unto  the  Right  Honourable  the  Lord  High  Chancellor  of  Great  Britain  by  Mr. 
Wedderburn,  of   counsel  with  the  Defendants  James  and  Edmund  Perkins,  it  was  j 
alleged  that  Mr.  Browning,  one  of  the  Masters  of  this  Court,  to  whom  this  cause  is  , 
referred  by  his  report  of  the  10th  of  December  last,  certified  that  there  would  be  ; 
due  to  the  Plaintiff  for  principal,  interest   and   costs   in  this  cause,  on    the    3d  of  i 
February  then  next,  the  sum  of  £3218,  4s.  2d.,  which  he  appointed  the  Defendants  j 
James  Perkins  and  Edmund  Perkins  to  pay  unto  the  Plaintiff  on  that  day,  at  the  ' 
Chapel  of  the  Rolls :  that  the  said  Defendants,  being  desirous  to  pay  the  Plaintiff  ; 
what  was  reported  due  to  him,  came  to  London  from  Hampshire,  in  order  to  raise 
money  for  that  and  other  purposes,  and  a  person  had  promised  to  lend  the  same,  but 
such  person  re-[309]-quiring  a  particular  of  the  estates,  the  Defendant,  James  Perkins, 
went  into  the  country  again,  in  April  last,  to  get  it  made  out,  and  to  get  the  several 
title-deeds  and  leases  belonging  to  the  estates :  that  the  said  Defendants,  under  these 
circumstances,  being  in  expectation  of  raising  money  to  pay  the  same,  omitted  to 
move  to  enlarge  the  time  to  redeem,  and  not  attending  to  pay  the  money  reported 
due,  the  Plaintiff  obtained  the  said  order  of  the  5th  of  June  last  to  foreclose  the 
Defendants :  that  the  said  Defendants  will  be  able  to  raise  money  to  pay  the  Plaintiff 
as  soon  as  proper  conveyances  of  the  estate  can  be  made  to  the  person  who  is  to 
advance  the  same  ;  and  therefore  it  was  prayed  that  the  said  order,  made  the  5th 
day  of  June  last,  may  be  discharged,  and  that  it  may  be  referred  to  the  said  Master 
to  compute  the  Plaintiff's  subsequent  interest,  and  to  tax  him  his  subsequent  costs, 
and  to  appoint  a  new  time  and  place  for  payment  of  what  shall  be  found  due  to  the 
said  Plaintiff  for  principal,  interest  and  costs;    and  that,  on  payment  thereof,  the 
Plaintiff  may  convey  the  said  mortgaged  premises  to  the  Defendants,  or  such  person 
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or  persous  as  they  shall  appoint :  whereupon,  and  upon  hearing  of  Mr.  Hett,  of 
counsel  with  the  Plaintiff,  and  the  affidavit  of  James  Perkins  read,  and  what  was 
alleged  by  the  counsel  on  both  sides,  it  is  ordered  that  the  said  Defendants  James 
Perkins  and  Edmund  Perkins  paying  to  the  Plaintiff,  in  a  fortnight  from  this  time, 
the  sum  of  £1000,  in  part  of  what  is  reported  due  to  him  for  principal,  interest  and 
costs,  that  the  said  order  of  the  5th  day  of  June  last  be  discharged,  and  that  it  be 
referred  back  to  the  said  Master  to  compute  subsequent  interest  on  what  shall  remain 
due  to  the  Plaintiff,  and  likewise  to  tax  the  Plaintiffs'  subsequent  costs,  and  to  appoint 
a  new  time  and  place  for  payment  of  what  shall  be  found  due  to  the  Plaintiffs  for 
principal,  interest  and  costs,  not  exceeding  six  months  from  this  [310]  time ;  and, 
in  default  of  the  said  Defendants  James  Perkins  and  Edmund  Perkins  their  paying 
to  the  Plaintiff  the  said  sum  of  XI 000  by  the  time  aforesaid,  it  is  ordered  that  the 
said  order  of  the  5th  day  of  June  last  do  stand. — Lib.  B.  1765,  fol.  307.(1) 

[311]  Between  Samuel  Crompton,  Esquire,  and  Thomas  Stamford,  Esquire,  Plaintiffs ; 
and  The  Right  Honourable  Thomas  Earl  of  Effingham,  Defendant.  Thursday, 
Nov.  21,  1782. 

Upon  opening  of  the  matter  this  present  day  unto  the  Right  Honourable  the 

1,  .rd  High  Chancellor  of  Great  Britain  by  Mr.  Attorney-General  and  Mr.  Madocks, 

ing  of  counsel  for  the  Defendant,  it  was  alleged  that  by  the  decree  made  on  the 

aring  of  the  original  cause,  wherein  Samuel  Crompton  and  Thomas  Stamford  were 

i '.uintiffs,  and  the  Defendant  the  Earl  of  Effingham  was  Defendant,  on  the   16th  day 

t  February  1781,  it  was  ordered  and  decreed  that  it  should  be  referred  to  Mr.  Leeds, 

e  of  the' Masters  of  this  Court,  to  take  an  account  of  what  was  due  to  the  late 

I  laintiff  Samuel  Crompton,  deceased,  for  principal  and  interest  on  the  mortgage  in 

.,  lestion,  and  to  tax  the  Plaintiffs  their  costs  of  this  suit,  for  the  better  taking  of 

hich  account  the  usual  directions  were  given  ;  and,  upon  the  Defendant's  paying 

the  Plaintiffs  Samuel  Crompton  and  Thomas  Stamford  what  should  be  found  due 

1  ir  principal,  interest  skid  costs  as  aforesaid  within  six  months  after  the  said  Master 

>hould  have  made  his  report,  at  such  time  and  place  as  the  said  Master  should  appoint, 

(1)  An  affidavit,  sworn  by  James  Perkins,  on  the  21st  of  June  1766,  and  filed  on 

the  3d  of  July  following  (and  which,  it  is  presumed,  was  the  affidavit  mentioned  in 

e  above  order  to  have  been  made  by  him),  was  set  out  in  the  briefs  of  the  Defendant's 

jnsel  in  the  case  above  reported.     It  was  to  the  following  effect : — That  the  lands 

mprised  in  the  several  mortgages  in  the  pleadings  named  were  of  the  yearly  value 

r  £600  and  upwards,  and,  in  the  deponent's  judgment,  were  worth,  to  be  sold,  the 

im  of  £13,000  and  upwards:    that   the  deponent,  intending  to  borrow  a  sum  of 

iiioney  in  order  to  pay  off  the  moneys  due  to  the  Plaintiff  and  for  other  purposes,  did, 

ill  or"  about  the  month  of  February  last,  come  to  town  for  that  purpose,  and  the 

deponent  having  a  promise  of  the  money  wanted  by  him,  caused  the  Plaintiff  to  be 

informed  thereof:  that,  in  or  about  the  beginning  of  the  month  of  April,  he  returned 

tj  the  country  in  order  to  prepare  a  rental  and  particular  of  the  said  lands  and  of 

iiher  lands  proposed  by  him  to  be  conveyed  as  a  further  security  for  the  money 

proposed  to  be  borrowed  by  him  :  that,  soon  after  his  return  to  the  country,  he  was 

'"hen  ertremely  ill  with  a  bilious  disorder,  and  continued  so  for  some  weeks,  and  the 

lid  disorder  had  continued  on  him  ever  since  ;  by  which  means  h^  was  renderedincapahle, 

U'f  some  weeks,  of  coming  to  London  to  complete  his  agreement  for  borrowing  the  money; 

that  he  did  not  come  to  town  till  the  12th  of  June  then  in.stant,  when  he  found  that 

the  Plaintiff  had,  on  the  5th  of  that  month,  obtained  an  order  in  the  cause,  whereby 

he  and  the  other  Defendant  Edmund  Perkins,  stood  absolutely  foreclosed:  that,  on 

the  deponent  coming  to  town,  he  caused  application  to  be  made  to  the  Plaintiff's 

solicitor,  to  see  if  he  would  waive  the  said  order,  but  he  refused  so  to  do :  that,  upon 

the  title  to  the  lands  proposed  to  be  mortgaged  by  the  deponent  being  approved  of, 

and  on  the  execution  of  the  proper  securities,  the  money  due  to  the  Plaintiff  for 

principal,  interest  and  costs,  was  ready  to  be  paid  to  him. 
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it  was  ordered  and  decreed  that  the  Plaintiff  should  reconvey  the  said  mortgaged 
uremises  free  and  clear  of  and  from  all  incumbrances  done  by  them  or  those  under 
whom  they  claimed,  and  deliver  up  all  deeds  and  writings  in  their  custody  or  power 
relating  thereto,  upon  oath  to  the  Defendant,  or  to  whom  he  should  appoint ;  but 
in  default  of  the  said  Defendant  paying  unto  the  Plaintiffs  what  should  be  reported 
due  to  them  for  principal,  interest,  and  costs  as  aforesaid,  by  the  time  aforesaid   the 
r3121  Defendant  was  from  thenceforth  to  stand  absolutely  debarred  and  foreclosed 
of  and  from  all  right,  title,  interest,  and  equity  of  redemption  of,  in,  and  to  the  said 
mort^a'-ed  premises  :  and  any  of  the  parties  were  to  be  at  liberty  to  apply  to  the  Court 
as  there  should  be  occasion  :  that,  pursuant  to  the  said  decree,  the  said  Master  made 
his  report  dated  the  29th  day  of  June  1781,  and  thereby  certified  that  there  would 
be  due  to  the  late  Plaintiff  Samuel  Crompton,  as  surviving  administrator  of  Henry 
Coape  Esq.,  deceased,  for  principal,  interest,  and  costs  on  the  mortgage,  on  the  29th 
dav  of  December  1781,  the  sum  of  £6229,   12s.  5d.,  which  he  appointed  the  said 
Defendant  to  pay  to  the  Plaintiff  Samuel  Crompton,  on  the  29th  day  of  December 
1781,  at  the  Chapel  of  the  Rolls  in  Chancery  Lane,  London,  between  the  hours  of  11 
and  12  of  the  clock  in  the  forenoon  of  the   same  day:   that,   afterwards,   thesaid 
Samuel  Crompton  died,   having   made   his  will,  and   appointed   the    now    Plaintiff 
Samuel  Crompton,  his  executor,  and  he  has  proved  the  will ;  and,   thereupon,   the 
Plaintiffs  exhibitd  their  bill  of  revivor  in  this  Court,  and  the  said  suit  and  proceedings 
were,  by  an  order  dated  the   11th  day  of   April  last,   ordered    to   stand    revived, 
and  which  order  was  obtained  on  an  allegation  that  the  Defendant  had  appeared, 
and  his  time  for  answering  was  out;  and,  the  Defendant  not  having  paid  the  prin-' 
eipal,  interest,  and  costs  at  the  time  appointed  for  payment  thereof,  the  Plaintiff 
obtained  an  order,  dated  the  3d  day  of  July  last,  that  the  Defendant   should  stand 
absolutely  foreclosed,   which   order   has  been   since  signed  and   enrolled  :    that    the 
Defendant  is  advised  that  the  said  mortgaged  premises  are  now  worth  £12,000  and 
upwards  to  be  sold,  and  he  never  was  informed  of    the   order  for  confirming  the 
Master's  report,  otherwise  he  should  have  applied  for  an  order  to  enlarge  the  time  to 
[313]  redeem  ;  and  he  was  at  the  time  of  obtaining  the  said  order  for  an  absolute 
foreclosure  in  treaty  with  some  persons  to  raise  the  money  rep6rted  due,  and  redeem 
the  mortgaged  premises,  and  he  is  advised  that  the  said  order  to  revive  was  obtained 
on  false  allegations,  viz.,  that  he  had  appeared,  and  that  his  time  for  answering  was 
out,  whereas,  in  truth,  he  never  did  appear  until  the  20th  day  of  April  last,   many 
days  after  the  obtaining  the  said  order  to  revive,  and  the  cause  not  being  duly  revived 
was,  at  the  time  of  obtaining  the  said  order  to  foreclose,  out  of  Court :  and  therefore 
it  was  prayed  that  the  enrolment  of  the  proceedings  in  this  cause,  and  the  order, 
bearing  date  the  3d  day  of  July  last,  for  making  the  foreclosure  in  this  cause  absolute, 
may  be  discharged,  and  that  it  may  be  referred  back  to  the  said  Master   to  compute 
subsequent  interest  on  the  Plaintiff's  mortgage,  and  tax  the  Plaintiff  his  subsequent^ 
costs,  and  that  upon  payment  of  what  shall  be  reported  due  to  the  Plaintiff  within  a 
month  after  the  Master  shall  have  made  his  report,  the  mortgaged  premises  may  be 
reconveyed,  and  the  title-deeds  delivered  up  to  the  Defendant,  or  to  whom  he  should 
appoint :  whereupon,  and  upon  hearing  Mr.  Price  and  Mr.  Mitford,  of  counsel  for  the 
Defendant,  an  affidavit  of  the  Defendant  the  Earl  of  Effingham,  an  affidavit  of  John 
Foljambe,  an  affidavit  of  Isaac  Milbourne,  and  an  aflSdavit  of  Darcy  Tancred,  read, 
and  what  was  alleged  by  the  counsel  on  both  sides,  his  Lordship  doth  order  that  it 
be  referred  back  to  the  said  Master  to  compute  the  Plaintiffs  their  subsequent  interest, 
and  tax  them  their  subsequent  costs  ;  audit  being  admitted  that  the  Plaintiff,  Samuel 
Crompton,  is  now  in  the  possession  of  the  mortgaged  premises,  it  is  ordered  that  the 
said  Master  do  take  an  account  of  such  rents  and  profits  which  have  been  received  by 
the  Plaintiff,  Samuel  Crompton,  or  by  any  other  person  or  [314]  persons  by  his  order, 
or  for  his  use,  or  which  he  without  his  wilful  default  might  have  received  thereout; 
and  it  is  ordered  that  what  should  be  found  due  on  the  said  account  of  rents  and 
profits   be   deducted  out  of   what  shall  be  reported    due   to   the  Plaintiff,  Samuel 
Crompton,  for  principal,  interest  and  costs  as  aforesaid  ;  and  it  is  further  ordered  that 
the  said  Master  do  also  inquire  what  ought  to  be  allowed  for  the  expense  of  preparing 
the  conveyance  to  the  Plaintiff  Stamford  ;  and  upon  payment  by  the  Defendant  to 
the  Plaintiffs  of  what  is  already  reported  due  for  principal,  inteVest,  and  costs,  and 
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what  shall  be  reported  due  for  subsequent  interest  and  subsequent  costs,  and  of  what 
lijht  to  be  allowed  for  the  expense  of  the  Plaintiff,  Thomas  Stamford's  conveyance, 
:i  the  23d  day  of  January  next,  at  such  time  and  place  as  the  Master  shall  appoint, 

It  is  ordered  that  the  said  order  of  the  3d  da\-  of  July  last,  and  the  enrolment  thereof, 

l.e  discharged.     Lib.  A.  1782,  fol.  26. 

Between  William  Joachim,  Plaintiff ;  James  M'Douall,  Deceased,  and 
William  Ward,  Defendants.     Friday,  Nov.  2,  1798. 

Upon  opening  of  the  matter  this  present  day  unto  the  Right  Honourable  the  Lord 
High  Chancellor  of  Great  Britain,  by  Mr.  Attorney-General,  of  counsel  for  the  Defen- 
dant William  Ward,  it  was  alleged  that  by  an  order,  dated  the  27th  day  of  June  1798, 
.suggesting  that  by  the  decree  in  this  cause,  bearing  date  the  ISth  day  of  June  1796, 
it  was  ordered  and  decreed  that  it  should  be  referied  to  Mr.  Simeon,  one  of  the 
Masters  of  this  Court,  to  take  an  account  of  what  was  due  to  the  Plaintiff  for  principal 
and  interest  on  his  mortgage  [315]  in  the  pleadings  mentioned,  and  to  tax  him  his 
c  )sts  of  this  suit ;  and  upon  the  Defendants,  or  either  of  them,  paying  unto  the 
Plaintiff  what  should  be  reported  due  to  him  for  principal,  interest  and  costs  as 
aforesaid,  within  six  months  after  the  said  Master  should  have  made  his  report, 
at  such  time  and  place  as  the  said  Master  should  appoint,  it  was  ordered  that 
the  Plaintiff  should  reassign  the  said  mortgaged  premises,  free  from  incumbrances,  to 
the  Defendants,  or  either  of  them,  who  should  so  redeem  the  Plaintiff  as  aforesaid,  or 
as  they  or  either  of  them  so  redeeming  the  Plaintiff  a.s  aforesaid  should  appoint :  but 
in  default  of  the  Defendants,  or  either  of  them,  paying  to  the  Plaintiff  what  should 
be  reported  due  to  him  for  principal,  interest  and  costs  as  aforesaid,  by  the  time 
aforesaid,  the  Defendants  were  from  thenceforth  to  stand  absolutelj'  foreclosed  :  and 
the  Defendant,  William  Ward,  making  default  at  the  hearing,  the  said  decree  was  to 
be  binding  on  him,  unless  cause  shewn  to  the  contrary  :  and  the  said  decree  was,  by 
an  order  dated  the  17th  day  of  May  1797,  made  absolute  against  him  :  that  in  pursu- 
ance of  the  said  decree  the  said  Master  made  his  report,  dated  the  12th  day  of 
December  1797,  and  thereby  certified  that  there  would  be  due  to  the  Plaintiff  for 
principal,  interest  and  costs,  on  his  mortgage,  on  the  12th  day  of  June  1798,  the  sum 
of  £1377,  Us.  3jd.,  which  he  appointed  the  said  Defendant  William  Ward  to  pay  to 
the  Plaintiff  on  the  said  12th  day  of  June,  between  the  hours  of  11  and  12  in  the 
forenoon,  at  the  Rolls  Chapel  in  Chancery  Lane :  that  the  Defendant  William  Ward 
not  having  paid  the  said  sum  of  £1377,  1-ts.  3Jd.  to  the  Plaintiff  at  the  time  and 
place  fixed  by  the  said  Master's  said  report,  it  was  ordered  that  the  said  Defendant, 
William  Ward,  should  stand  absolutely  debarred  and  foreclosed  of  and  from  all  right, 
title,  interest  and  equity  of  re-[316i-demption  of,  in,  and  to  the  said  mortgaged 
premises  :  that  the  Defendant  William  Ward,  from  a  variety  of  unfortunate  circum- 
stances and  by  being  misinformed  by  the  Plaintiff's  solicitor  as  to  the  day  fixed  by 
the  said  Master  for  payment  of  the  said  principal,  interest  and  costs,  he,  the  said 
Defendant,  was  prevented  from  attending  to  pay  the  same  on  the  said  12th  day  of 
June:  that  the  Plaintiff,  between  the  said  12th  day  of  December  1797  and  the  12th 
day  of  June  1798,  received  some  further  sums  of  money  on  account  of  the  rents  and 
profits  of  the  said  mortgaged  premises  :  that  the  said  mortgaged  premises  are  a 
verj'  ample  security  for  the  money  due  to  the  Plaintiff  in  respect  of  his  mortgage 
thereon  :  it  was  therefore  prayed  that  the  said  order,  dated  the  27th  day  of  June 
1798,  might  be  discharged  with  costs,  and  that  the  time  for  payment  of  the  money 
reported  to  be  due  to  the  Plaintiff  for  principal,  interest  and  costs  may  be  enlarged 
for  six  months.  Whereupon,  and  upon  hearing  of  Mr.  Romilly,  of  counsel  for  the 
Plaintiff,  and  the  said  order  dated  the  27th  day  of  June  1798  read,  and  what  was 
alleged  by  the  counsel  on  both  sides,  his  Lordship  doth  order  that  the  said  order, 
dated  the  27th  day  of  June  1798,  be  discharged,  and  that  the  time  for  the  Defendant 
William  Ward,  his  redeeming  the  mortgaged  premises  in  question,  be  enlarged  for 
three  months.  And  it  is  further  ordered  that  it  be  referred  back  to  the  said  Master 
to  carry  on  the  subsequent  account  of  receipts  and  payments,  and  to  compute  the 
Plaintiff  his  subsequent  interest,  and  tax  him  his  subsequent  costs,  and  appoint  a  new 
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time  and  place  for  payment  of  what  shall  be  found  due  to  the^PlaintiflF.     And  it  is 
ordered  that  the  said  Master  do  proceed  de  die  in  diem.     A.  1797,  fol.  894.(1) 

[317]  Mr.  Knight  Bruce  and  Mr.  Parry,  for  the  Defendant  H.  Creswicke,  in 
support  of  the  motion.  „,  .     .^      .,    , 

Mr.  James  Russell  and  Mr.  Beales,  for  the  Plaintiff,  said  that  the  present  case  was 
distinguishable  from  every  one  of  the  precedents  that  had  been  produced  ;  for,  on  the 
25th  of  July,  H.  Creswicke  applied  for  and  obtained  an  order  enlarging,  on  certain 
terras,  the  time  [318]  fixed  by  the  Master  for  payment  of  the  sum  reported  due  from 
him,  but  that  he  had  complied  with  none  of  those  terms ;  that  when  the  order  for 
foreclosure  was  made  absolute,  the  discretionary  power  of  the  Court  to  enlarge  the 
time  of  payment  was  gone ;  that  none  of  the  precedents  except  those  in  which  the 
order  absolute  had  been  obtained  had  any  application  ;  that  in  Crompton  v.  The  Earl 
of  Effinghaiii  Crompton  sued  as  administrator  of  Coape,  and  on  Crompton's  death  the 
suit  was  revived  by  his  executor,  which  was  irregular ;  and,  consequently,  the  order 
absolute  and  all  the  other  proceedings  subsequent  to  the  revivor  were  irregular :  that 
in  Nanfan  v.  Perkins  the  time  fixed  for  payment  of  the  principal,  interest  and  costs, 
was  the  3d  of  February,  but  no  step  was  taken  to  obtain  the  order  absolute  until  the 
.5th  of  June,  and  the  Defendant  was  prevented  by  illness  from  completing  his  agreement 
for  borrowing  the  money  ;  and  under  those  circumstances  he  abstained  from  applying 
to  the  Court  to  enlarge  the  time  of  payment:  that  in  Joachim  v.  M'Douall  the  Defendant 
had  been  misinformed  by  the  Plaintiff's  solicitor  as  to  the  day  appointed  by  the  Master 
for  the  payment  of  the  principal,  interest  and  costs ;  and,  moreover,  in  the  interval 
between  that  day  and  the  date  of  the  Master's  report,  the  Plaintiff  had  received  some 
further  sums  on  account  of  the  rents  and  profits  of  the  mortgaged  premises ;  so  that, 
when  the  day  of  payment  arrived,  the  whole  sura  found  by  the  Master  remained  no 
longer  due. 

TiiE  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  Nanfan  v.  Perkins  was  a 
sufficient  authority  for  granting  the  present  application  ;  that  in  that  case  the  Court, 
having  regard  to  the  circumstances  under  which  the  Defendant  was  prevented  from 

(1)  In  addition  to  the  above  extracts,  the  reporter  is  indebted  to  Mr.  Colville  for 
the  following  notes  : — 

Lord  Keeper  Sir  Nathan  Wright.     Hilary  Term  1701. 
Abney  v.  Wordsworth. 

Dobyns,  for  Plaintiff.  We  come  to  shew  cause  why  Wordsworth  should  not  have 
further  time  to  redeem  ;  the  decree  is  signed  and  enrolled,  and  the  father  was  fore- 
closed by  his  own  consent  by  signing  the  registrar's  book,  and  now  the  son  (the  heir 
of  the  mortgagor)  wants  a  year  longer  time  to  redeem. 

Mr.  Cowper,  for  same  side.  The  estate  is  not  worth  our  money.  [Affidavit 
read.] 

Mr.  Serjeant  Bretland,  for  the  son.  The  estate  has  been  computed  at  more  than 
£9000. 

Lord  Keeper.  Let  the  son  have  six  months'  longer  time,  from  this  day,  to  redeem. 
Take  till  Michaelmas  term  to  redeem  :  if  money  not  then  paid,  let  the  order  to 
foreclose  stand — and  this  to  be  peremptory. 

Ismoord  v.  Clay  pool.     18  Charles  2. 

Not\vithstanding  signing  and  inrolling  of  the  decree  of  foreclosure,  let  Defendant 
have  six  months'  longer  time  to  redeem.     [On  motion,  1666.1 
This  case  is  reported  in  1  Ch.  Rep.  139. 

Clay  V. .     Lord  Chancellor,  21st  Nov.  174.5. 

Stanley  prays  absolute  foreclosure. 

Capper  prays  time. 

Cur.  Enlarge  time  to  redeem  for  six  months. 
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raising  the  money  found  due  from  him,  did  enlarge  [319]  the   time  of   payment, 
notwithstanding  the  order  for  foreclosure  had  been  previously  made  absolute  :  and 
that  it  was  sworn  in  this  case  that,  but  for  certain  adverse  circumstances,  the  money 
would  have  been  obtained  and  paid  on  the  31st  of  July  last. 
Motion  gi-anted. 


o' 


[319]     BARDSWELL  V.  Bardswell.     Jull/  2,  1838. 

[S.  C.  7  L.  J.  Ch.  268.] 

Will.     Consti-uction.     Trust. 

Testator  bequeathed  all  his  property,  both  real  and  personal,  to  his  son  Charles,  his 
heirs,  executors,  &c.,  to  and  for  his  and  their  own  use  and  benefit,  well  knowing; 
he  would  discharge  the  trust  the  testator  reposed  in  him  b}^  remembering  his  (the 
testator's)  sons  and  daughters,  William,  Edmund,  Martha,  Ac.  Held,  that  no  trust 
was  created  for  the  sons  and  daughters ;  but  that  Charles  took  the  property  for  his 
own  benefit  absolutely. 

Charles  Bardswell,  by  his  will,  gave  all  his  estate  and  effects,  both  real  and  personal, 
unto  his  sou  Charles  Bardswell,  his  heirs,  executors,  administrators  and  assigns,  to 
anil  for  his  and  their  own  use  and  benefit,  well  knowing  he  would  discharge  the  trust 
the  testator  reposed  in  him,  by  remembeiing  his  (the  testator's)  sons  and  daughters, 
A\'illiam,  Edmund,  Martha,  Eliza,  and  Maria ;  and  the  testator  appointed  Charles 
Bardswell,  who  was  his  eldest  son,  the  executor  of  his  will. 

The  bill  was  filed  by  Edmund  Bardswell  against  his  brothers  and  sisters,  praying 
f  ir  the  usual  accounts  of  the  testator's  property,  and  that  the  rights  and  interests  of 
the  parties  therein  might  be  ascertained  and  declared.  Charles  Bardswell  put  in  a 
L;eneral  demurrer. 

Mr.  Jacob  and  Mr.  James  Russell,  in  support  of  the  demurrer.  There  is  no 
-latement  in  the  bill  that  the  will  was  made  by  the  father  on  the  faith  of  a  promise 
•  en  by  C.  Bardswell,  the  son,  that  he  would  give  any  part  of  the  property  to  his 
ojthers  and  sisters. 

[320]  This  is  an  attempt  to  carry  the  doctrine  of  implied  trust  further  than  it  was 
I  \Li  carried  before.  In  order  to  raise  a  trust  by  implication,  there  must  be  certainty 
lith  as  to  the  objects  and  the  subject;  and  it  must  be  ascertained  what  proportion 

I  aeh  child  is  to  have.  But  there  is  nothing  in  this  case  from  which  the  Court  can 
aijudicate  that  the  testator  intended  that  his  younger  children  should  have  part  of 
hi^  property.  If  C.  Bardswell  had  taken  the  Plaintiti'  into  partnership,  or  had  bought 
the  Plaintitf  a  place  under  Government,  he  would  have  fulfilled  his  father's  intention. 
The  Plaintiff  appears  from  his  bill  to  labour  under  considerable  uncertainty  as  to  how 
nuich,  if  anything,  Charles  Bardswell  himself  is  to  have. 

The  words,  "to  and  for  his  and  their  own  use  and  benefit,"  clearly  shew  that  no 

I I  list  was  intended.  In  Sale  v.  Moore  {ante,  vol.  1,  p.  534),  Meredith  v.  Henmije  {Ibid. 
Hi),  and  Benson  v.  Whittam  {ante,  vol.  5,  p.  22),  no  such  words  were  used,  and  yet 

;  iie  Court  held  that  no  trust  was  created.  The  principle  upon  which  Hoy  v.  Master 
ointe,  vol.  6,  p.  568)  was  decided  is  precisely  applicable  to  the  present  case.  There 
the  testator  gave  the  whole  of  his  property  to  his  wife  for  her  life,  and  directed  that 
upon  her  death  one-third  of  it  should  devolve  upon  his  daughter,  and  that  the  other 
iwo-thirds  should  be  at  the  sole  and  entire  disposal  of  his  wife,  trusting  that,  should 
-he  not  marry  again  and  have  other  children,  her  affection  for  their  daughter  would 
induce  her  to  make  the  daughter  her  principal  heir.  It  was  uncertain,  therefore, 
how  much  the  daughter  was  to  have ;  and,  moreover,  the  daughter  was  to  be  heir  to 
the  property  which  the  wife  might  leave  at  her  death ;  and,  [321]  consequently,  the 
testator's  property  was  not  pointed  at  as  the  property  which  was  to  furnish  the 
provision.  Lechmere  v.  Lavie  (2  Myl.  &  Keen,  197),  JFood  v.  C'o.r  (2  Myl.  &  Craig, 
684).  In  the  latter  of  those  two  cases  the  words,  "  for  his  and  their  own  use  and 
benefit,"  were  used  :  and  the  Lord  Chancellor  founded  his  judgment  on  those  words, 
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and  held  that  the  devisee  took  beneficially.     [The  Vice-Chancellor.     I  do  not  see 
in  any  part  of  the  bill  that  the  Plaintiff  gives  a  hint  as  to  the  share  which  he  considers 

himself  entitled  to.]  „.,.,,.  ^     c  .u     i  -n      tu     ^    ^  ,.      i. 

Mr  Kni'^ht  Bruce  and  Mr.  Wakefield,  in  support  of  the  bill,  ihe  testator  has 
devi'sed  the^vhole  of  his  property  to  his  son  Charles,  well  knowing  that  he  would 
<lischar^e  the  trust  he  reposed  in  him.  It  is  impossible,  if  we  stop  there,  not  to  see 
that  the  testator  intended  his  son  Charles  to  take  the  property  subject  to  some  trust; 
and  if  there  is  a  plain  trust  fixed  upon  the  property,  the  words,  "  to  and  for  his  and 
their  own  use  and  benefit,"  will  not  destroy  it.  Those  words  mean  no  more  than 
that  the  devisee  is  to  take  the  property  absolutely.  The  testator  then  proceeds  to 
<le'scribe  the  trust.  [The  Vice-Chancellor.  Was  the  devisee  himself  to  be  a 
participator  in  the  property  1]  No  :  he  was  not  to  take  any  share,  but  was  to  be  a 
trustee  of  the  whole  for  his  brothers  and  sisters. 

In  none  of  the  cases  cited  was  the  word  trust  used.  In  Sale  v.  Moore  the  persons 
intended  to  be  benefited  were  uncertain,  and  it  was  impossible  for  the  Court  to 
ascertain  what  provision  was  intended  to  be  made  for  them.  In  Meredith  v.  Henearje 
the  words,  "  unfettered  and  unlimited,"  were  used  ;  and  there  was  great  un-[322]- 
certainty  as  to  the  objects  of  the  testator's  bounty.  In  Benson  v.  Whittain  no 
direction  was  given  to  Arthur  Benson  to  apply  the  dividends  for  the  benefit  of  the 
children  of  Francis  Benson  ;  but  the  words  were,  "  to  enable  him  to  assist  such  of 
the  children  of  .  •  deceased  brother,  Francis  Benson,  as  he  may  find  deserving  of 
encouragement."  In  Hoy  v.  Master  it  is  clear  that  no  trust  was  imposed  ;  for  the 
daughter  was  to  be  principal  heir,  not  of  the  testator's  property,  but  of  his  widow's. 

It  is  clear  that  Charles  Bardswell  takes  the  whole  of  the  property  subject  to  somi 
trust ;  and  that  is  sufficient  to  sustain  this  bill.  The  children  are  the  next  of  kin  of 
the  testator ;  and,  if  Charles  Bardswell  takes  the  property  subject  to  a  trust,  but  that ; 
trust  is  too  vague  for  the  Court  to  execute,  he  is  a  trustee  of  the  property  for  the 
testator's  next  of  kin.  Ellis  v.  Selhjj  {ante,  vol.  7,  p.  352,  and  1  Myl.  &  Craig,  286), 
Morice  v.  The  Bishop  of  London  (9  Ves.  399,  and  10  Ves.  522). 

The   Vice-Chancellor  [Sir  L.   Shadwell].      This   case   has   been   ingeniously  j 
argued :  but  the  result  is  that  one  part  of  the  argument  destroys  the  other.     It  was 
first  said  that  a  clear  trust  was  created,  and  then  that  there  was  no  trust. 

The  words  on  which  the  question  arises  are  :  "  I  give,  devise  and  bequeath  all  my 
estate  and  effects,  both  real  and  personal,  of  what  nature  or  kind  soever  and  where- 
soever the  same  may  be,  unto  my  son,  Charles  Bardswell,  his  heirs,  executors, 
administrators  and  assigns,  to  and  for  his  and  their  own  use  and  benefit,  well  knowing 
[323]  he  will  discharge  the  trust  I  have  reposed  in  him  hj  remembering  my  sons  and 
daughters." 

It  is  clear  from  the  first  part  of  the  sentence  that  the  whole  of  the  property  is 
given  to  the  son  absolutely  for  his  own  use  and  benefit.  The  words  of  gift  point  to 
heirs,  executors,  &c.  ;  but  the  words  by  which  the  trust  is  said  to  be  created  relate 
solely  to  the  son ;  so  that  it  is  a  gift  to  the  son,  his  heirs,  executors,  administrators 
and  assigns,  without  imposing  any  trust  on  the  heirs,  executors,  administratoi'S  or 
assigns.  Now  a  case  might  easily  be  put  in  which  the  trust  could  be  performed  only 
by  the  heirs,  executors,  administrators  or  assigns  ;  as,  for  instance,  if  the  son  had  died 
the  day  after  his  father.  But  there  is  a  plain  expressed  intention  to  give  the  property 
to  the  .son  for  his  own  use  and  benefit,  well  knowing,  &c.,  &c.,  so  that  the  testator 
has  left  it  to  the  son  to  execute  the  trust  of  remembrance  in  what  manner  he  thinks 
proper.  If  we  take  the  words  in  their  common  and  ordinary  sense,  the  testator  has 
given  the  property  to  his  son  absolutely,  and  has  given  a  recommendation  merely  of 
his  other  children  to  the  kindness  of  his  son. 

There  is  no  doubt  that  the  expression   "well  knowing"  would  have  created  a 
trust  if  it  were  pointed  out  who  were  the  parties  to  take,  and  what  they  were  to  take. 
The  objection  that  no  trust  is  declared  does  not  apply  ;  as  the  testator  has  himself 
declared  what  the  tru.st  is.     The  demurrer,  must,  therefore,  be  allowed. 
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[325]    Groom  v.  The  Attorney-General  and  Others.(I)    Nov.  4,  1837. 

Practice.     Attorney-General. 

The  Attorney-General  not  having  answered  the  bill  within  a  reasonable  time,  the 
Court  ordered  that  he  should  put  in  his  answer  within  a  week  after  service  of  the 
order,  or  that  the  bill  should  be  taken  pro  confesso  against  him. 

The  Attorney-General  not  having  put  in  his  answer  to  the  bill  within  a  reasonable 
time, 

The  Vice-Chancellor,  on  the  application  of  Mr.  G.  Richards,  oi-dered  that  the 
Attorney-General  should,  within  a  week  after  service  of  the  order,  put  in  his  answer 
to  the  bill,  or,  in  default  thereof,  that  the  bill  should  be  taken  pro  confesao  against 
bim  ;  and  that  service  of  the  order  on  the  Attorney-General's  Clerk  in  Court  should 
be  good  service.     (See  1  Fowl.  Ex.  Prac.  4-52,  and  Barclay  v.  Russell,  2  Diok.  729.) 

[326]    Nicholson  v.  Knapp.    June  7,  1838. 

Injunction.     Bishop. 

Id  a  suit  for  the  specific  performance  of  an  agreement  for  the  sale  of  the  next  presenta- 
tion to  a  living,  the  Court  will  restrain  the  bishop  of  the  diocese  from  taking 
advantage  of  a  lapse  pending  the  suit. 

The  Defendant  Knapp  had  agreed  to  sell  to  the  Plaintiff  the  next  presentation  to 
a  living.  After  the  agreement  was  entered  into  the  incumbent  died  ;  and  Knapp 
having  refused  to  complete  the  contract,  the  bill  was  filed  against  him  and  the  bishop 
of  the  diocese,  praying  for  a  specific  performance,  and  for  an  injunction  to  restrain 
Knapp  from  presenting  and  the  bishop  from  instituting,  oi',  in  the  case  of  a  lapse 
taking  place  pending  the  suit,  from  collating  to  the  living  any  clerk  not  nominated 
by  the  Plaintiff. 

Mr.  K.  Bruce  and  Mr.  Beavan  now  moved  for  the  injunction. 

Mr.  Jacob  and  Mr.  James  Parker,  for  the  Defendant  Knapp. 

Mr.  Flather,  for  the  bishop  of  the  diocese,  contended  that  the  Court  had  no  right 
to  interfere  with  the  legal  rights  of  the  bishop.     But 

The  Vice-Chancellor  [Sir  L.  Shadwell]  granted  an  injunction  in  the  terms  of 
the  motion. 

[327]    Hammond  v.  Messenger.    Juli/  5,  14,  1838. 

[See  Sandes  v.  Dublin  United  Tramways  Company,  1883,  12  L.  R.  Ir.  206,  424.] 

Assignee  of  Debt.     Debtor  and  Creditor.     Demurrer.     Costs.     Construction 
of  Lord  Lyndhurst's  Z\st  Order. 

The  assignee  of  a  debt  cannot  sue  for  it  in  a  Court  of  Equity,  unless  the  assignor 
refuses  to  allow  the  assignee  to  sue  for  it  at  law  in  his  name,  or  has  done  or  intends 
to  do  some  act  which  will  prevent  the  assignee  from  recovering  it  at  law  in  the 
assignor's  name. 

Where  a  demurrer  to  the  whole  bill  is  allowed,  but  the  Plaintiff  has  leave  to  amend, 
the  costs  which  he  is  to  pay  to  the  Defendant  are  not  the  whole  costs  of  the  suit, 
but  of  the  demurrer  only. 

The  Plaintiff  was  the  assignee,  for  valuable  consideration,  of  a  debt  of  £80  due 

(\)  Ex  relatione. 
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from  the  Defendant,  Charles  Messenger,  to  the  Defendants,  William  Wilks  and  Henry 
T^r^mM=  Wnnlpr  who  had  been  co-partners  as  coal  merchants. 

"^'Th^bUallegeTl  amongst  other'things,  that  on  the  "id  of  October  1837  the  Plaintiff 
applied  to  Messe..ger  to  pay  him  the  £80  and  fully  apprised  Messenger  of  h.s  r.ght 
an     title  to  be  paid  the  debt;  and  that  Messenger  for  the  first  time  pretended  that 
the  Plaintiff  was  not  entitled  to  receive  the  debt,  but  that  he  was  bound  to  pay  it  to 
AVilks  &  Wooler  •  that  the  Plaintiff  had  since  renewed  his  applications,  but  Messenger 
had  refused  to  comply  therewith,  pretending  that  no  debt  was  due  from  him  to  Wilks 
&  Wooler  or  to  the  Plaintiff  as  the  assignee  thereof,  but  that  the  alleged  debt  was 
due  to  wilks  solely  on  his  own  private  account :  but  the  Plaintiff  charged  that  the 
■E80  was  a  debt  due'to  the  late  firm  of  Wilks  &  Wooler  at  the  time  of  the  dissolution 
of  their  partnership,  and  that  after  such  dissolution  the  £80  became  and  still  was  due 
by  Me.sseiit'er  to  the  Plaintiff,  and  that  Messenger  had  had  express  notice  from  the 
Plaintiff  of  the  Plaintift"'s  right  to  receive  the  same  from  him  ;  and,  on  receiving  such 
notice   Messenger  became  and  still   was  a  trustee  in  equity  for  the  Plaintiff  of  the 
£80  •  'that  Wilks  and  Messenger  (although  at  other  times  they  did  not  dispute  the 
Plaiiitiff's  ric'ht  to  receive  the  debt)  acting  in  collusion  together,  pretended  that  there 
was  some  prTvate  and  sepa-[328]-rate  debt  due  from  Wilks  to  Messenger,  equal  to  or 
greater  in  amount  than  the  £80  due  from  Messenger  to  the  firm,  and  that  Messenger 
was  entitled  to  set  off  his  private  debt  against  the  debt  so  due  from   him  to  the 
firm  ;  but  the  Plaintiff  charged  that  if  any  private  debt  was  due  from  Wilks  to 
Messenger,  Messenger  was  not  entitled  to  set  off  the  same  against  the  £80  :  that  if 
any  agreement  had  been  entered  into  between  Wilks  and  Messenger  for  the  purpose 
of  enabling  Messenger  to  set  ofi"  such  alleged  private  debt  against  the  £80,  the  same 
was  entered  into  collusively  with  Wilks  solely,  without  the  privity  or  concurrence  of 
Wooler,  and  such  agreement  was  fraudulent  and  void  as  against  the  Plaintiff  and 
Wooler';  and  as  evidence  that  such  agreement  (if  any  such  had  been  entered  into) 
was  collusive  and  fraudulent  as  against  the  Plaintiff  and  Wooler,  the  Plaintiff  charged 
that  Messenger,  having  in  October  then  last  applied  to  Wilks  for  a  debt  claimed  to  be 
due  to  him  from  Wilks,  and  proposed  to  set  off  the  same  against  the  debt  of  £80,  was 
informed  by  Wilks  or  by  his  agent  or  attorney  that  he.  Messenger,  had   no  right  to 
do  so,  and  that  he  could  not  consent  thereto,  and  that  the  debt  due  from  Wilks  to 
Messenger  should  be  paid  if  Messenger  would  grant  to  Wilks  a  little  time  for  that 
purpose,  and  that  Messenger  had  admitted  the  facts  so  to  be  to  the  Plaintiff  and  other 
persons  :  and  that  Messenger  at  other  times  alleged  that  he  had  paid  the  £80  to  Wilks 
&  Wooler  ;  but  the  Plaintiff  charged  the  contrary  to  be  true  :  that  Messenger,  further 
colluding  with  Wilks,  at  other  times  alleged  that  he  had  obtained  and  had  then  in  his 
possession  a  release  or  other  instrument  in  writing,  signed  by  Wilks  &  Wooler;  whereby 
they  acknowledged  to  have  received  the  £80,  and  released  and  discharged  Messenger 
therefrom  ;  but  the  Plaintift'  charged  that,  if  in  fact  such  release  or  instrument  of 
discharge  [329]  had  been  given  to  Messenger,  or  he  had  any  such  in  his  possession, 
the  same  was,  in  fact,  signed  and  given  by  Wilks  alone  to  Messenger,  without  the 
privity  or  knowledge,  and  against  the  will  and  consent,  of  Wooler  ;  and  that  the  same 
was  so  given  to  Messenger  collusively  and  fraudulently,  and  that  no  money  passed 
between  Wilks  and  Messenger  upon  the  occasion  of  Wilks  giving  the  same  :  that  if, 
in  fact,  any  payment  or  any  such  release  or  receipt  as  was  pretended  had  been  made, 
signed  or  given  by  Messenger  to  Wilks,  such  payment  and  such  release  or  receipt  had 
been  made  and  signed  or  given  in  consequence  or  in  consideration  of  some  bond  of 
indemnity  of  Wilks,  or  of  his  agent  or  attorney,  or  of  some  other  person  or  persons 
on  his  behalf,  whereby  Wilks  or  such  agent  or  attorney  or  other  person  or  persons  as 
aforesaid  had  agreed  to  indemnify  Messenger  from  all  losses,  damages  and  expenses 
to  which  he  might  thereafter  be  subject  in  consequence  of  such  payment  to  Wilks,  or 
of  such  release  or  receipt  so  alleged  to  have  been  given  by  Wilks  to  Messenger  :  that 
Wilks,  Wooler  and  Messenger  had  had  various  conversations  with  each  other,  and 
with  other  persons,  in  which  they  had  admitted  the  matters  before  stated,  or  some  of 
them,  as  true ;  and  that  they  and  other  persons  had  written,  sent,  received  and  seen  divers 
letters,  notes,  &c.,  relating  to  the  matters  aforesaid,  and  that  they  then  had  or  thereto- 
fore had  in  their  possession  or  power  divers  deeds,  &c.,  relating  to  the  co-partnership 
affairs  and  accounts  of  Wilks  &  Wooler,  and  the  assets  thereof  and  to  the  agreement 
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for  payment,  and  to  the  payment  of  the  debt  of  j£80,  and   to  the  other  matters 
atoresiiid  or  some  of  them,  and  whereby  the  truth  of  such  matters  would  appear. 

The  bill  prayed  that  Messenger  might  be  decreed  to  [330]  pay  to  the  Plaintiflf  the 
£S0,  or,  if  necessary,  that  an  accouut  might  be  taken  of  all  sums  due  by  Messenger 
til  the  firm,  and  that  he  might  be  decreed  to  pay  to  the  Plaintiff  what,  upon  taking 
ch  account,  might  be  found  due  ;  or  that  the  FlaintitT  might  be  at  liberty  to  use 
0  names  of  Wilks  A:  Wooler  in  an  action  at  law,  to  be  brought  by  him  against 
Messenger  ;  and  that  Messenger  might  be  restraiued  from  pleading  to  such  action  any 
plea  or  pleas  of  payment  or  satisfaction  of  the  debt  of  £80,  or  in  any  manner 
availing  himself  thereof,  in  such  action,  and  that  Wilks  &  Wooler  might  be  restrained 
from  leleasing  the  debt  or  discontinuing  the  action,  or  in  any  way  interfering  with 
the  Plaintiff  in  the  proceedings  thereunder. 

Messenger  put  in  a  general  demurrer. 

Mr.  Wigram  and  Mr.  Girdlestone,  in  support  of  the  demurrer.  The  Plaintiff  is 
the  assignee  of  a  debt  due  from  Messenger  to  Wilks  &  Wooler ;  therefore  his  remedy 
is  naturally  at  law.  In  order  to  give  jurisdiction  in  such  a  case  to  a  Court  of  Ivjuity, 
the  Plaintiff  must  shew  that  there  is  some  legal  bar  existing  which  prevents  his  suing 
at  law.  This  bill  does  not  allege  that  Messenger  has,  in  fact,  obtained  a  release  of 
the  debt  from  Wilks  &  Wooler ;  but  it  states,  merely,  that  Messenger  mys  that  he 
has  obtained  such  a  release.  Xor  does  the  bill  contain  anv  allegation  that  Wilks  & 
Wooler  have  threatened  or  intend  to  release  the  debt,  or  that  they  have  refused  to 
permit  the  Plaintiff  to  sue  at  law  in  their  names  for  the  recovery  of  the  debt.  On 
the  argument  of  a  demurrer  it  is  not  sufficient  for  the  Plaintiff  to  shew  that  he  may 
possibly  be  entitled  to  relief  at  the  hearing.  Unless  such  [331]  a  case  appears  on  the 
face  of  the  bill,  that  relief  must  be  necessarily  given  at  the  hearing  if  all  the  state- 
ments are  proved  or  admitted,  the  bill  is  demurrable.  Mitf.  Treat.  3d  edition,  100. 
Attorney-General  v.  Mayor  of  Xorwich  (2  Myl.  &  Craig,  406) ;  Jones  v.  Jones  (3  Mer. 
161);  Barber  v.  Hunter  (cited  in  3  Men  173);  Stansbury  v.  Arkwright  {ante,  vol.  6, 
p.  481) ;  Kemp  v.  Pryor  (7  Ves.  237). 

Mr.  Knight  Bruce,  Mr.  Jacob  and  Mr.  Tripp,  in  support  of  the  bill,  contended 
that  the  assignee  of  a  debt  might  sue  for  it  in  a  Court  of  Equity  ;  and  though, 
according  to  the  modern  practice  at  law,  a  Judge  at  Chambers  might  order  the 
assignor  to  allow  his  name  to  be  used  in  an  action  to  be  brought  by  the  assignee 
against  the  debtor,  yet  a  Court  of  Equity  was  not  to  be  ousted  of  its  jurisdiction  by 
modern  innovations.  Aston  v.  Lord  Exeter  (6  Ves.  288),  Hylton  v.  Morgan  {Ihiil.  293), 
Cathcart  v.  Lewis  (1  Ves.  463):  that  according  to  the  averments  in  the  bill,  which 
were  admitted  by  the  demurrer,  Messenger  had  notice  of  the  assignment ;  therefore, 
he  could  not  pay  the  assignors,  and  he  would  not  pay  the  assignee,  and,  consequently, 
if  the  bill  was  not  maintainable,  he  must  retain  the  debt  subject  to  the  risk  of  his 
insolvency :  that  the  bill  contained  distinct  charges  of  collusion  between  the  debtor 
and  one  of  the  joint  legal  creditors,  for,  if  a  Defendant  admitted  that  he  averred  a 
fact,  he  could  not  dispute  the  truth  of  it ;  and,  as  Messenger  admitted  by  his 
demurrer  that  he  alleged  that  he  had  obtained  a  fraudulent  release  of  the  debt,  he 
must  be  taken  to  have  admitted  the  fact  alleged  :  that  Jones  v.  Jones  was  decided  on 
the  ground  that,  in  that  case,  there  was  no  allegation  of  any  legal  bar  [332]  existing  ; 
but  where,  as  in  the  present  case,  a  legal  impediment  was  averred,  there  was  an 
end  to  the  objection  against  the  assignee  of  the  debt  suing  for  it  in  a  Court  of 
Equity. 

The  ViceChanxellor  [Sir  L.  Shadwell].  If  this  case  were  stripped  of  all 
special  circumstances  it  would  be  simply  a  bill  filed  by  a  Plaintiff  who  had  obtaiued 
from  certain  persons,  to  whom  a  debt  was  due,  a  jight  to  sue  in  their  names  for  the 
debt.  It  is  quite  new  to  me  that,  in  such  a  simple  case  as  that,  this  Court  allows, 
in  the  first  instance,  a  bill  to  be  filed  against  the  debtor,  by  the  person  who  has 
become  the  assignee  of  the  debt.  I  admit  that,  if  special  circumstances  are  stated, 
and  it  is  represented  that,  notwithstauding  the  right  which  the  party  has  obtained  to 
sue  in  the  name  of  the  creditor  the  creditor  will  interfere  and  prevent  the  exercise  of 
that  right,  this  Court  will  interpose  for  the  purpose  of  preventing  that  species  of 
wrong  being  done ;  and,  if  the  creditor  will  not  allow  the  matter  to  be  tried  at  law  in 
his  name,  this  Court  has  a  jurisdiction,  in  the  first  instance,  to  compel  the  debtor  to 
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pay  the  debt  to  the  Plaintiff;  especially  in  a  case  where  the  act  done  by  the  creditor 
is  done  in  collusion  with  the  debtor.     , ,      .     .       ^   .         ,,    ,  ,,  , ,  , 

If  bills  of  this  kind  were  allowable,  it  is  obvious  that  they  would  be  pretty 
frequent:  but  I  never  remember  any  instance  of  such  a  bill  as  this  being  filed, 
unaccompanied  by  special  circumstances. 

The  only  question  then  is  whether,  on  this  record,  there  are  any  special  circum- 
stances which  create  a  ground  for  a  Court  of  Equity  to  entertain  the  bill  against  the 

[333]  The  bill  sets  out  with  a  statement  that  a  partnership  was  carried  on  between 
Wilks  ifc  Wooler;  and  a  variety  of  instruments  and  transactions  are  stated,  the  result 
of  which  was  that  the  partnership  was  to  be  dissolved,  that  the  Plaintiff  was  to  pay 
the  debts  due  from  the  partnership,  and  to  be  entitled  to  the  partnership  assets. 
Then  it  represents  that  Messenger,  the  demurring  party,  at  the  time  of  the  agreement 
for  the  dissolution  of  the  partnership,  was  justly  indebted  to  the  firm  in  the  sum  of 
£80  for  coal  and  coke  sold  and  delivered  to  him  by  the  firm,  and  that  Messenger  is 
now  indebted  to  the  Plaiiitiff  in  the  said  sum  of  £80  as  the  assignee  of  such  debt. 
Therefore  the  debt  in  question  was  purely  a  debt  recoverable  at  law.  Then  the  bill 
states  a  notice  given  to  Messenger  by  the  Plaintiff  to  pay  the  debt  to  him.  It  then 
states  that  on  the  2d  of  October  the  Plaintiff  called  on  Messenger  and  applied  to  him 
for  payment  of  the  sum  of  £80,  and  fully  apprised  him  of  the  Plaintiff's  right  and 
title  to  demand  and  receive  payment  of  it  from  him  :  that  Messenger,  for  the  first 
time,  pretended  that  the  Plaintiff  was  not  entitled  to  receive  the  debt,  but  that  he 
was  bound  to  pay  it  to  Wilks  &  Wooler.  That,  of  itself,  creates  no  equitable 
ground. 

The  bill  then  alleges,  in  the  usual  manner,  that  the  Plaintiff  had  applied  to 
Messenger  for  the  payment  of  the  debt,  and  that  Messenger,  combining  and  con- 
federating with  Wilks,  had  refused  so  to  do,  and  pretended  that  there  was  no  such 
debt :  that,  however,  gives  no  equity.  Then  it  charges  that  Messenger,  on  receiving 
notice  of  the  Plaintiff's  right  and  title  to  the  debt,  became  and  still  was  a  trustee  of 
it  for  the  Plaintiff.  That  again  does  not  make  him  a  trustee,  that  is  to  say,  such  a 
trustee  as  the  Plaintiff  has  a  right  [334]  to  sue  in  equity,  unless  the  whole  circum- 
stances of  the  case  taken  together  do  shew  that  the  Plaintiff  has  a  right  to  sue  in 
equity.  Then  the  bill  charges  that  Wilks  and  Messenger,  colluding  together,  allege 
that  there  was  a  large  sum  due  from  the  Plaintiff  to  Wilks  &  Wooler  ;  but  that  is 
denied.  It  then  charges  that  Wilks  and  Wooler,  acting  in  collusion  together,  pretend 
that  there  was  or  is  some  private  and  separate  debt  of  Wilks  due  and  owing  from 
him  to  Messenger,  equal  to  or  greater  in  amount  than  the  said  debt  of  £80,  and 
that  Messenger  was  entitled  to  set  off  his  private  debt  against  the  debt  of  £80. 
PrimA  facie  one  would  imagine  that  could  not  be  so  :  but  if  it  were  so,  it  appears 
to  me  that,  if  there  was  any  transaction  or  any  circumstance  of  such  a  nature  as  that, 
it  will  be  available  to  Messenger,  at  law,  for  the  purpose  of  reducing  or  annihilating 
the  debt  of  £80,  Messenger  has  a  right,  at  law,  to  avail  himself  of  that  circumstance. 
Then  the  bill  charges  that  Messenger,  having  in  the  month  of  October  last  applied-i 
to  Wilks  for  a  debt  claimed  to  be  due  from  him  to  Messenger,  and  proposed  to  deduct 
and  set  off  the  debt  owing  to  Messenger  by  Wilks  from  and  against  the  £80  owing 
by  Messenger  to  the  Plaintiff,  was  informed  by  Wilks,  or  his  agent  or  attorney,  that  |j 
he,  Messenger,  had  no  right  to  do  so.  I  do  not  see  how  that  affects  the  case  at ; 
all. 

Then  comes  the  charge  which  was  mainly  relied  upon  as  creating  the  equity  in 
this  case.  It  is  as  follows : — "  That  Messenger,  further  colluding  with  Wilks,  at 
other  times  alleges  that  he  has  obtained  and  now  has  in  his  possession  a  release  or 
other  instrument  in  writing  signed  with  the  names  of  Wilks  &  Wooler,  whereby 
Wilks  &  Wooler  acknowledge  to  have  received  the  said  sum  of  £80,  and  do  release 
and  discharge  [335]  Mes.senger  therefrom."  Then  the  bill  charges:  "That  if,  in 
fact,  such  release  or  instrument  of  discharge  has  been  at  any  time  given  to  Messenger, 
or  he  has  any  such  in  his  possession,  the  same  was,  in  fact,  signed  and  given  by  I 
Wilks  alone  to  Messenger,  without  the  privity  or  knowledge  and  against  the  will  and 
consent  of  Wooler,  and  the  same  was  so  given  to  Messenger  collusively  and  fraudu- 
lently, and  that  no  money  passed  between  Wilks  and  Messenger  on  the  occasion  of  J 
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Wilks  gi^^ng  the  same."  Now  if  we  take  the  former  of  these  charges  by  itself,  and, 
more  especially,  if  we  couple  it  with  the  latter,  it  is  plain  that  it  cannot  be  considered 
as  amounting  to  a  positive  charge  that  Messenger  has  obtained  and  has  in  his 
possession  a  release  of  the  debt  from  Wilks  it  Wooler  ;  but  it  is  merely  a  charge  that 
Messenger  alleges  that  he  has  obtained  and  has  in  his  possession  such  a  release.  A 
statement  that  a  party  alleges  a  certain  thing  to  be  so  and  so  cannot  be  considered  as 
a  positive  statement  that  the  thing  is  so  and  so. 

A  similar  point  was  brought  under  my  notice  in  the  case  of  Stansbmy  v.  Arkwright 
(ante,  vol.  6,  p.  481),  where  there  was  an  allegation  in  the  bill  that  the  Defendant 
threatened  to  set  up  some  outstanding  term  of  years  or  other  legal  estate,  and  I 
e.\"pressly  stated,  as  the  ground  of  my  judgment  in  that  case,  thatthe  bill  did  not 
allege  that  there  icas  any  outstanding  term  or  estate,  but  merely  that  the  Defendant 
threatened  to  set  up  .some  outstanding  term  or  other  legal  estate  :  and  I  looked  upon 
it  therefore  and  treated  it  as  a  statement  that  the  Defendant  alleged  a  fact,  and  that 
it  was  not  to  be  taken  as  a  statement  that  what  he  alleged  was  the  fact ;  and  it  [336] 
seems  to  me  that  that  is  the  fair  inference  in  this  case  :  moreover,  in  the  next  charge, 
there  is  a  sort  of  hypothetical  account  given  of  the  circumstances  under  which  the 
release  was  signed  and  given  if  it  existed,  without  there  being  anything  on  the  face 
of  the  bill  which  at  all  tends  to  shew  that  that  which  the  Defendant  has  alleged  as  a 
fact  is  true  in  fact. 

Then  there  is  another  charge :  "That  Wilks,  Wooler  and  Messenger  have  had  various 
conversations  with  each  other,  and  with  other  persons,  in  which  they  have  admitted 
the  matters  hereinbefore  stated  and  mentioned."  That  would  have  been  strong  if  it 
.?tood  alone  :  but  then  the  bill  goes  on  to  say,  "or  some  of  them,  or  referred  to  such 
matters,  or  some  of  them,  as  true."  And,  as  I  am  not  informed  by  this  bill  which  of 
those  matters  were  admitted  or  referred  to  as  true,  but  only  that  such  matters  or 
some  of  them  were  so  referred  to  or  admitted,  that  allegation  does  not  affect  the  case. 
If  it  had  been  stated  that  there  had  been  such  a  release  given,  or  that  it  was  the 
intention  of  Wilks  iV:  Wooler  to  give  it,  or  if  it  had|  been  stilted  there  was  any 
intention  on  the  part  of  Wilks  i\;  Wooler  to  give,  and  on  the  part  of  Messenger  to 
receive  from,  them  anything  which  would  be  destructive  of  the  action,  that  statement 
would  be  a  ground  for  interfering ;  but  there  is  no  such  statement  in  the  bill. 

When  I  come  to  the  prayer,  I  find  that  it  first  of  all  prays,  "  that  Messenger  may 
be  decreed  to  pay  to  the  Plaintiff  the  sum  of  £t!0  so  due  to  the  firm  of  Wilks  & 
AVooler  as  aforesaid,  or,  if  necessary,  that  an  account  may  be  taken."  Now  no  case 
whatever  is  stated  to  shew  the  necessity  for  an  account,  and,  therefore,  it  [337]  must, 
of  necessity,  stand  as  a  mere  prayer  that  Messenger  may  be  decreed  to  pay  the  debt. 
It  then  proceeds  as  follows :  "  or  that  the  Plaintiff  may  be  at  liberty  to  use  the  name 
of  the  Defendants,  Wilks  &  Wooler,  in  an  action  at  law  to  be  brought  by  him  against 
Messenger."  There  is,  however,  no  case  stated  which  shews  that  Wilks  &  Wooler 
have  at  all  interfered  to  prevent,  or  that  they  intend  to  prevent,  the  Plaintiff'  from 
using  their  names  at  law.  Then  it  goes  on  thus,  "and  that  Messenger  may  be 
restrained  from  pleading  to  such  action,  any  plea  or  pleas  of  payment  or  satisfaction 
of  such  debt  of  £80  to  Wilks  &  Wooler,  or  in  any  manner  availing  himself  thereof." 
I  do  not  understand  what  is  meant  by  this  part  of  the  prayer ;  because  the  bill  no- 
where states  that  there  has  been  a  fictitious  payment  or  satisfaction  of  which  Messenger 
intends  to  avail  himself  at  law.  Why  then  does  it  ask  that  Messenger  may  be 
restrained  from  pleading  any  plea  or  pleas  of  payment  or  satisfaction  of  the  debt  to 
Wilks  &  Wooler,  or  in  any  manner  availing  himself  thereof. 

It  seems  to  me  that  this  case  is  altogether  denuded  of  those  special  circumstances, 
the  existence  of  which  is  the  only  ground  for  this  Court  to  lend  its  aid  to  a  party 
who,  like  the  Plaintiff,  has  taken  an  assignment  of  a  debt :  and,  consequently,  the 
demurrer  must  be  allowed. 

Demurrer  allowed,  with  liberty  to  the  Plaintiff  to  amend  his  bill. 

[338]  A  question  arose,  on  drawing  up  the  order  in  the  above  case,  whether  the 
Plaintiff  ought  to  pay  the  costs  of  the  demurrer  only,  or  those  costs  and  the  costs  of 
the  suit  also ;  as  Lord  Lyndhurst's  .31st  Order  directs  that,  upon  the  allowance  of  any 
plea  or  demurrer,  the  Plaintiff  shall  pay  to  the  Defendant  the  taxed  costs  thereof ; 


jgg  MUNCH   V.    COCKERELL  9  SIM.  339. 

and,  when  such  plea  or  deraurrer  is  to  the  whole  bill,  then  the  further  taxed  costs  of 
^^^'xirViCE-CHANCELLOR  decided  that  the  Plaintiff  ought  to  pay  the  costs  of  the 
demurrer  only. 

[339]     Mu.N-CH  r.  COCKERELL.    Juhj  16,  17,  19,  21,  23,  Dec.  22,  1838. 

[See  S.  C.  on  appeal,  5  My.  &  Cr.  178 ;  41  E.  R.  338.] 

Tnistees.     Breach  of  Trust.     Acquiescence. 

By  a  settlement  made  in  India,  in  1778,  the  trustees  were  directed  to  invest  a  certain 
sum  of  rupees  in  good  public  or  private  securities,  at  the  highest  rate  of  interest 
that  could  be  obtained,  upon  certain  trusts  under  which  one  of  the  daughters  of 
the  marriage  became  entitled  to  a  moiety  of  the  fund  after  the  death  of  her  father 
and  mother  The  fund  was  accordingly  invested  in  notes  of  the  Indian  Govern- 
ment •  and  those  notes  were  deposited  with  Palmer  &  Co.,  of  Calcutta.  On  the 
daughter's  marriage  in  1791  her  moiety  of  the  fund  was  assigned  to  other  trustees, 
in  trust  after  the  deaths  of  her  father  and  mother,  to  receive  and  lay  out  the  same 
in  such 'of  the  public  stocks  or  Parliamentary  funds  or  other  securities  (private 
personal  security  only  excepted)  as  the  daughter  and  her  husband  should  appoint. 
After  the  father's  death  the  mother  filed  a  bill  against  the  trustees  of  the  two 
settlements  and  her  daughter  and  her  husband,  to  have  the  trusts  of  1778  carried 
into  execution.  By  the  decree  in  that  suit,  made  in  1809,  at  which  time  the  mother 
was  dead,  certain  arrears  of  interest  on  the  fund  were  ordered  to  be  paid  to  the 
mother's  representative,  and  the  daughter's  moiety  of  the  fund  was  declared  to  have 
vested  in  the  trustees  of  the  settlement  of  1791  upon  the  trusts  thereof,  and  was 
ordered  to  be  paid  to  them  accordingly.  The  trustees  of  1778  did  not  comply  with 
that  decree,  but  allowed  the  notes  to  remain  in  the  hands  of  Palmer  &  Co.,  who 
failed  in  1830,  having  previously  received  the  amount  of  the  notes.  Held,  that  the 
trustees  of  1778  were  responsible  for  the  loss.  Held,  also,  that  although  the  cestui 
que  trust  knew  and  acquiesced  in  the  mode  in  which  the  fund  had  been  invested  and 
dealt  with,  and  approved  of  its  remaining  under  the  management  of  Palmer  &  Co., 
yet,  as  the  trustees  were  aware  that  Palmer  &  Co.  were  in  pecuniary  difficulties 
some  time  before  they  failed,  but  did  not  inform  the  cestui  que  trust  thereof,  the 
acquiescence  did  not  exempt  the  trustees  from  their  liability. 

This  cause  came  on  to  be  heard  in  November  1836,  when  an  objection  was  taken 
for  want  of  parties,  and  in  part  allowed.     (See  ante,  vol.  8,  p.  219.) 

The  necessary  parties  having  been  brought  before  the  Court,  the  cause  again  came 
on  to  be  heard. 

[340]  In  addition  to  the  facts  contained  in  the  former  report,  it  is  necessary  to 
state  that  it  appealed  from  the  proceedings  in  a  suit  relating  to  the  fund  in  question, 
which  was  instituted  in  1820  by  Mr.  Silberschildt,  in  the  name  of  himself  and  his 
daughters,  Mrs.  Munch  and  Mary  Elizabeth  Silberschildt,  against  Sir  W.  Paxton,  Sir 
C.  Cockerell  and  Mr.  Trail  {see  2^ost,  p.  345),  and  also  from  the  correspondence  which 
subsequently  took  place  between  Mrs.  Munch  and  Cockerell  &  Co.,  and  their  respec- 
tive solicitors,  that  Mrs.  Munch  knew  of  and  acquiesced  in  the  manner  in  which  the 
fund  in  question  in  the  suit  had  been  invested  and  dealt  with,  and  expressed  a  wish 
that  it  should  continue  under  the  management  of  Palmer  &  Co.  It  did  not,  how- 
ever, appear  that  Mrs.  Munch  was  aware  that  in  1823  Palmer  &  Co.  received  the  sum 
of  164,000  rupees,  being  the  amount  of  the  India  Company's  note,  on  which  the  fund 
was  then  invested,  and  afterwards  took  a  new  note  for  114,000  rupees,  but  kept  the 
balance  of  50,000  rupees  in  their  hands. 

Mr.  Knight  Bruce  and  Mr.  G.  Richards  appeared  for  the  PlaintifTs. 

Mr.  Walker,  for  the  parties  entitled  to  Mrs.  Le  Gros's  moiety  of  the  fund. 

Mr.  Jacob  and  Mr.  Cockerell,  for  the  representatives  of  Sir  C.  Cockerell,  who  had 
recently  died,  and  also  for  the  representatives  of  Logan. 
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Mr.  Wicjram  and  Mr.  Sharpe,  for  Trail's  representatives. 

[341]  The  Solicitor-General  [Sir  K.  M.  Kolfe]  and  Mr.  J.  F.  Hall,  for  Sir  W. 
Paxton's  representatives. 

Sir.  W.  Home  and  Mr.  Shadwell,  for  Evelyn's  representatives. 

The  counsel  for  the  representatives  of  Cockerell  and  Trail  relied  principally  upon 
the  acquiescency,  on  the  part  of  the  Plaintiffs,  iu  the  mode  in  which  the  fund  had  been 
dealt  with.  They  contended  also  that  the  trustees  of  the  settlement  of  1791,  and  not 
their  clients,  were  responsible  to  the  Plaintiffs. 

The  cases  cited  in  the  course  of  the  argument  were  Langston  v.  Olivant  {Coo'^.  C.  C. 
33);  Masseyx.  Banner  (1  Jac.  &  Walk.  241);  Macdonnell  v.  Harding  {ante,  vol.  7, 
p.  178);  Heathcote  v.  Hulme  (1  Jac.  &  Walk.  122) ;  and  Twyford  v.  Trail  {ante,  vol.  7, 
p.  92). 

The  Vice-ChaN'CELLOR  [Sir  L.  Shadwell].  After  the  marriage  of  William  Barton 
with  Harriett,  his  wife,  a  settlement  was  made,  in  the  year  177-1:,(1)  which  directed 
that  a  sum  of  40,320  rupees  should  be  invested  either  in  the  East  India  Company's 
interest  notes,  if  the  same  could  be  procured,  or,  otherwise,  in  such  good  and  suffi- 
cient security  or  securities  as  the  trustees  should  think  proper.  In  December  1778 
another  deed  was  executed,  by  which  a  slight  variation  was  made  in  the  mode  of 
investment  directed  by  the  deed  of  1774 ;  and  there  the  direction  was  that  the  fund 
should  be  invested  iu  some  good  or  sufficient  public  or  private  [342]  security  or 
securities  at  the  best  and  highest  rate  of  interest  that  could  be  obtained,  and  that 
those  securities  should  be  held  on  certain  trusts  for  the  benefit  of  Mrs.  Barton  and 
her  children.  There  was  issue  of  the  marriage  two  children,  Harriet,  who  married 
J.  F.  Silberschildt,  and  Elizabeth,  who  married  William  Ic  Gros  ;  and  they  became 
the  parties  entitled  to  the  fund  after  the  death  of  their  father  and  mother. 

In  April  1791,  upon  the  marriage  of  Harriet  with  Mr.  Silberschildt,  a  settlement 
was  made  by  which  her  moiety  of  the  fund  was  assigned  to  Archibald  Paxton,  Sir 
W.  Paxton  and  John  le  Gros,  in  trust  to  receive  and  lay  out  and  invest  the  same  in 
or  upon  such  of  the  public  stocks  or  Parliamentary  funds  or  other  securities  (private 
personal  security  only  excepted)  as  the  husband  and  wife  should  appoint. 

There  was  a  power  to  change  trustees  in  the  deed  of  1778;  and  a  deed  was 
executed  in  the  month  of  September  1792,  under  which  Sir  Charles  Cockerell,  Henry 
Trail  and  William  Logan  became  trustees  of  the  deed  of  1778,  in  conjunction  with 
John  Evelyn,  one  of  the  original  trustees.  William  Barton  died  iu  1799  :  and, 
shortly  after  his  death,  his  widow  married  Mr.  P^yles ;  and,  in  February  1802,  Mr. 
and  Mrs.  Eyles  filed  a  bill,  to  which  John  Evelyn,  Sir  Charles  Cockerell,  Henry  Trail, 
William  Logan,  William  le  Gros  and  his  wife,  and  their  son,  William  Beaufoy  le  Gros, 
and  Mr.  and  Mrs.  Silberschildt  and  their  children,  were  Defendants  ;  and  it  seems 
that  one  of  the  objects  of  that  suit  was  to  settle  a  question  as  to  what  was  due 
in  respect  of  interest  that  had  accrued  on  the  fund  comprised  in  the  deed  of  1778. 
There  were  various  proceedings  in  that  cause,  and  the  ultimate  result  of  it  was  that, 
in  the  [343]  year  1809,  there  was  a  final  decree  made,  which  directed  the  arrears  of 
interest  on  the  fund  accrued  between  the  death  of  William  Barton  and  the  death  of 
Mrs.  Eyles  (who  died  pending  the  suit)  to  be  paid  to  Mr.  Eyles  ;  and  it  was  declared 
that  Mrs.  Le  Gros  was  entitled  to  one  moiety  of  the  capital  of  the  fund  ;  and  the 
remaining  moiety  w^  directed  to  be  paid  to  the  Defendants  A.  Paxton  and  Sir  W. 
Paxton,  upon  the  trusts  of  the  settlement  of  1791.  It  appears,  by  the  proceedings  in 
the  cause,  that  there  had  been  a  reference  to  the  Master  to  see  whether  the  deed  of 
1791  was  a  proper  settlement  of  Mrs.  Silberschildt's  share  ;  and  the  Master  made  a 
report  in  which  he  sets  forth  the  settlement  at  length,  and  finds  that  it  was  a  proper 
settlement ;  and  that  report  was  confirmed.  I  mention  this,  because,  in  my  opinion, 
this  ordering  part  of  the  decree  in  1809  has  made  itrjuite  unnecessary  to  enter  into  the  question, 
that  was  very  much  discussed,  namely,  what  was  the  sort  of  investment  in  India  which  the 
trustees  were  at  liberty  to  make  under  the  directions  which  were  contained  in  the  deeds  of  1774 
and  1778. 

At  the  time  when  the  final  decree  was  made  in  the  cause  of  Eyles  v.  Evelyn, 

(1)  It  did  not  appear  to  be  necessary  to  notice  this  deed  in  the  former  report  of 
the  case. 
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William  le  Gros  was  dead;  and,  though  Mrs  Eyles  was  alive  when  the  suit  was 
instituted,  yet  she  died  pending  the  suit  in  the  year  1805;  and  her  husband,  Mr. 
Eyles  administered  to  her;  and  then  a  bill  of  revivor  was  filed  ;  so  that  it  appeared, 
by  the  proceedings  in  the  cause,  that  the  Silberschildt  moiety  had  come  into  possession 
in  the  course  of  the  cause;  therefore  the  Court  was  justified  in  decreeing,  in  1809, 
that  that  moiety  should  be  transferred  to  Sir  William  Paxton  and  A  Paxton  who 
were  the  surviving  trustees  of  the  settlement  of  1791.  Now,  by  the  trusts  of  that 
settlement,  that  moiety  was  to  be  [344]  invested  in  public  stocks,  or  Parliamentary 
funds  or  other  securities  (private  personal  security  only  excepted);  and  m  my 
opinion  the  very  least  ohligatim  which  tvas  imposed,  hy  the  settleimnt  of  1791,  on  the  trustees 
of  the  deeds  of 'mi  and  1778,  was  that  they  shmiU  transfer  a  moiety  of  the  fund,  which 
is  the  moiety  in  questim,  to  Archibald  Paxton  and  Sir  W.  Paxton.  If  they  did  not 
choose  to  do  so,  they  might  have  been  perfectly  safe  if  they  had  invested  that  moiety 
in  those  securities  which  were  pointed  out,  by  the  settlement  of  1791,  as  the  securities 
in  which  Mrs.  Silberschildt's  moiety  was  to  be  invested  when  it  came  into  possession. 
Instead  of  which  the  trust  fund  was  allowed  to  remain  in  India  in  the  state  which  I 
am  about  to  mention. 

There  was  a  firm  formed  of  certain  gentlemen  at  Calcutta,  for  _the  purpose  ot 
carrying  on  mercantile  business  there,  which  at  first  consisted  of  Sir  C.  Cockerell, 
Mr.'Trail  and  Sir  William  Paxton.  Then,  in  1795,  Sir  W.  Paxton  retired,  and  Mr. 
Palmer  became  a  partner.  Afterwards  Sir  Charles  Cockerell  and  Mr.  Trail  withdrew 
themselves ;  and  ultimately  the  partnership  firm  became  the  firm  of  Palmer  &  Co. 

Before  the  year  1800  A.  Paxton,  Sir  W.  Paxton,  Sir  C.  Cockerell  and  Mr.  Trail 
became  partners  in  London,  in  an  East  India  house,  and  that  firm  was,  from  time  to 
time,  carried  on  under  various  names.  The  London  house  had  a  great  many  trans- 
actions with  the  house  at  Calcutta;  and,  up  to  the  year  1823,  the  trust  fund  was 
allowed  to  remain  invested  on  securities  of  the  Indian  Government ;  and  a  great  deal 
of  the  evidence  in  the  cause  relates  to  the  nature  of  the  securities  and  to  the 
circumstance  that  the  trustees,  if  they  had  taken  certain  precautions,  might  have 
prevented  anyone  from  re-[345]-ceiving  the  money  due  on  those  securities,  without 
their  concurrence.  In  1823,  when  the  whole  amount  of  the  trust  fund  was  164,000 
rupees  or  thereabouts,  the  Government  paid  oft"  the  notes,  and  Messrs.  Palmer,  who 
acted  in  the  transaction,  took  a  new  note  for  114,000  sicca  rupees,  and  kept  the 
balance,  the  difterence  between  the  amount  of  that  note  and  the  164,000  rupees,  that 
is,  50,000  rupees,  in  their  hands  ;  and,  from  time  to  time,  accounts  were  transmitted 
from  Palmer  &  Co.  to  Cockerell  and  Co.,  which  shewed  what  was  the  state  of  the 
trust  fund. 

For  a  considerable  time  the  payment  of  the  interest  on  the  moiety  in  which  Mr. 
Silberschildt  was  interested  was  made  to  him,  and  without  complaint ;  but  Silberschildt 
afterwards  found  some  occasion  to  quarrel  with  what  had  been  done  ;  and,  in  the 
year  1820,  he  filed  a  bill  in  the  name  of  himself  and  Mr.  Munch,  who  had  then  married 
his  daughter  Harriet  Elizabeth  Munch,  and  of  his  other  daughter  Mary  Elizabeth 
Silberschildt,  against  Sir  W.  Paxton,  Sir  C.  Cockerell  and  H.  Trail,  praying  for  an 
account  of  all  sums  of  money  received  by  Sir  C.  Cockerell  and  his  agents,  in  respect 
of  his  late  wife's  moiety  of  the  yearly  interests  of  the  trust  fund,  which  then  amounted 
to  164,000  sicca  rupees,  and  of  what  had  been  paid  in  respect  thereof;  and  it  also 
prayed  that  the  Defendants  might  be  decreed  to  pay  the  balance  of  the  interest  to 
Mr.  Silberschildt.  To  this  bill  answers  were  put  in  by  Sir  W.  Paxton,  Sir  C.  Cockerell 
and  Mr.  Trail,  which  represented  that  the  Defendants  had  been,  for  many  years  last 
past,  resident  in  this  country,  and  had  carried  on  business,  in  co-partnership  together 
and  with  other  persons,  as  merchants  in  London,  and  that  the  management  of  the 
trust  fund  had  been  entrusted  by  them  to  Palmer  &  Co.,  their  correspondents  [346] 
at  Calcutta,  who  had,  from  time  to  time,  received  the  proceeds  thereof,  and  had 
annually  remitted  the  same  to  the  house  of  the  Defendants,  Sir  C.  Cockerell,  Henry 
Trail,  and  their  co-partners  for  the  time  being,  to  be  by  them  applied  for  the  benefit 
of  the  parties  interested  therein ;  and  that  it  appeared,  by  the  accounts  transmitted 
by  Palmer  &  Co.,  their  correspondents,  which  they  believed  to  be  correct  and  true, 
that,  in  the  month  of  June  1811,  the  trust  funds  amounted  in  the  whole  to  the  sum 
of  164,000  sicca  rupees,  which  was  then  invested  at  interest  upon  the  security  of  a 
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note  of  the  Bengal  Government,  bearing  date  the  30th  of  June  1811,  and  carrying 
interest  at  the  rate  of  6  per  cent.,  and  which  interest  the  Defendants  believed  was 
payable  half-yearly.  Then  they  say  that  they  believed  that  that  note  and  security 
was  then  in  the  custody  of  Palmer  A:  Co.,  but  subject  to  the  order  and  disposition 
of  the  trustees.  This  was  the  representation  which  was  made  at  the  time  those 
gentlemen  put  in  their  answer  in  this  suit.  Mr.  Silberschildt  died  in  the  month 
of  August  1827,  and  the  suit  so  instituted  by  him  was  not  prosecuted  after  his 
death.  At  the  time  of,  and  after  the  death  of  Mr.  Silberschildt,  Mrs.  Munch  and  her 
sister  Miss  Silberschildt  were  resident  at  Copenhagen  ;  and  they  always  resided  there, 
with  the  exception  that  Mrs.  Munch,  for  a  short  time,  paid  a  visit  to  England,  which 
does  not  affect  the  case  at  all.  After  the  death  of  Mr.  Silberschildt  a  further 
application  was  made  to  Messrs.  Cockerell  and  Trail,  on  behalf  of  Mrs.  Munch  and 
her  sister,  for  the  purpose  of  obtaining  a  settlement  of  their  rights  with  respect  to 
the  fund  ;  and  a  great  deal  of  correspondence  was  carried  on  between  the  parties  and 
their  respective  solicitors,  upon  which  nothing  turns,  at  least,  nothing  in  favour  of 
the  Defendants.  It  appears,  however,  that  the  matter  took  this  course ;  namely,  that 
Mrs.  Munch  [347]  and  her  sister  gave  a  power  of  attorney  to  Reid,  Irving  A:  Co.,  to 
receive  their  moiety  of  the  fund,  and,  upon  receiving  it,  to  give  a  release  and  discharge 
to  the  trustees. 

The  correspondence  evidently  shews  that  there  was  a  desire,  on  the  part  of  Mrs. 
Munch  and  her  sister,  to  continue,  as  they  expressed  themselves,  the  management  of 
the  fund  in  the  same  respectable  hands,  meaning  the  hands  of  Palmer  &  Co. 

It  appears,  too,  that  a  release  was  actually  executed,  to  the  trustees,  by  the  parties 
having  the  power  of  attorney,  but  that  release  can  produce  no  effect  whatever  on  the 
question,  because  the  power  of  attorney  was  not  to  be  acted  upon  by  the  attorney, 
except  upon  receipt  of  what  was  due  to  the  principals,  and  that  receipt  was  never 
had.  Moreover,  throughout  the  coirespondence,  no  representation  was  made  either 
to  Mrs.  Munch  or  her  sister,  or  to  the  agents  acting  for  them,  of  the  real  position  of 
the  affairs  of  Palmer  &  Co.,  as  far  as  they  actually  were  within  the  knowledge  of  Sir 
C.  Cockerell  and  Mr.  Trail ;  and  it  distinctly  appears,  from  their  answer,  that  they 
must  have  been  aware  that  the  position  in  which  Messrs.  Palmer  stood  in  1827  was 
such  as  to  make  it  rather  an  unsafe  thing  to  let  money  remain  in  their  hands  ;  because 
it  is  represented,  in  their  answer,  that  they  had  originally  agreed  to  give  credit  to 
Palmer  iV;  Co.  for  £1.50,000  ;  and  that,  nevertheless,  Palmer  &  Co.  had  been  continually 
increasing  their  drafts  upon  them  until  the  debt  amounted  to  £400,000.  It  appears 
also  that  they  had  remonstrated  with  Messrs.  Palmer,  and  had  taken  some  steps  for 
the  purpose  of  procuring  a  diminution  of  the  debt ;  notwithstanding  which  the 
correspondence  was  carried  on  without  any  mention  being  [348]  made  of  those  facts  ; 
and,  at  last,  a  release  was  executed  ;  and  certain  instruments  were  sent  out  to  India, 
which,  had  they  been  duly  acted  upon,  and  had  Messrs.  Palmer  &  Co.  been  solvent, 
would  have  had  the  effect  of  releasing  Messrs.  Cockerell  and  Trail  from  all  their  liability 
as  trustees.  But  the  release  was  executed  on  the  8th  of  January  1830,  and  the  failure 
of  Messrs.  Palmer's  house  took  place  a  few  days  before.  Tlie  answers  ivhich  Sir  C. 
Cockerell  and  Mr.  Trail  have  put  into  the  orir/inal  hill  in  this  suit  would  almost  have  afforded 
a  case  for  a  decree  without  any  evidence  at  all;  because  it  does  most  distinctly  appear  that, 
during  all  the  time  in  which  the  cmrespomlence  to  which  I  have  alluded  was  ffoing  on,  no 
Mntniient  was  ever  made  of  the  position  in  which  (as  their  answer  shews)  Messrs.  Cockerell  and 
Trail  must  have  knoum  that  Messrs.  Palmer  &  Co.  really  stood.  In  my  opinion,  therefore, 
there  is  nothing  like  acquiescence  which  can  bind  Mrs.  Munch  or  those  who  represent 
her. 

It  was  said  by  the  counsel  for  Sir  C.  Cockerell  and  Mrs.  Trail  that,  after  the 
death  of  Mr.  Silberschildt,  the  ladies  consented  that  the  suit  of  Silherschildt  v.  Cockerell 
should  be  dismissed  with  costs ;  and  so  they  did  ;  but  that  suit  was  not  a  suit  which 
at  all  raised  the  question  which  is  raised  in  this  suit.  The  principal  question  in  it 
was  respecting  the  interest  of  the  Plaintiffs  moiety  of  the  trust  fund  ;  and  it  appears 
from  the  admissions  in  this  cause  that  the  bill  was  filed  without  any  privity  or 
knowledge  on  the  part  either  of  Mr.  and  Mrs.  Munch  or  Miss  Silberschildt.  The  bill 
was  certainly  dismissed  ;  but  I  do  not  think  that  much  advantage  could  arise  to 
Messrs.  Cockerell  and  Trail,  from  that  suit,  considering  that  there  was,  in  the  answer 
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thev  I3ut  in  to  it  in  1820  and  1821,  a  representation  that  the  [349]  164,000  sicca 
rupees  were  under  their  order  and  disposition,  though  they  might  have  been  managed 

^  Me^rs  Cockerell  and  Trail  originally  acted  wrongly  in  not  making  the  transfer 
which  was  ordered  by  the  decree  of  1809  in  the  cause  of  Ei/les  v.  Evelyn;  and  though 
they  mif'ht  with  the  concurrence  of  the  tenants  for  life,  have  dealt  with  the  fund  in 
the  wav^in 'which  it  was  actually  dealt  with,  yet  no  concurrence  of  the  tenants  for 
life  could  at  all  bind  or  affect  the  interest  of  those  entitled  in  remainder  :  and,  in  my 
opinion  it  was  the  duty  of  Messrs.  Cockerell  &  Trail,  if  they  were  willing  to  take  a 
release  at  all,  to  state  exactly  those  circumstances  which  were  within  their  knowledge 
in  regard  to'the  house  of  Palmer  &  Co.  They  did  not,  however,  do  so.  They  took 
a.  release  which,  in  fact,  was  no  release  at  all ;  for  no  transfer  was  made  according  to 
the  power  of  attorney  which  was  sent  out  for  that  purpose ;  and,  therefore,  I  do  not 
see  how  it  is  possible  to  abstain  from  making  a  decree,  which  will  have  the  effect  of 
making  Messrs.  Cockerell  and  Trail  liable  to  Mrs.  Munch  for  the  amount  of  one 
moiety  of  the  trust  fund. 

When  this  ease  was  first  brought  before  me  it  was  contended  that  the  representa- 
tives of  Evelyn  and  of  Logan,  and  those  persons  also  who  represent,  in  point  of 
interest,  the  Le  Gros  moiety  of  the  fund,  ought  to  have  been  parties  to  the  suit ;  and 
I  was  of  opinion  that  the  objection  was  well  founded  ;  and  the  consequence  is  that 
all  those  parties  have  been  brought  before  the  Court.  Now,  it  is  contended  that 
Evelyn's  estate  is  not  liable :  and  I  was  very  desirous,  before  I  decided  the  point,  to 
read"  over  all  the  papers  in  Ei/les  v.  Erelyn,  for  the  sake  of  seeing  how,  at  the  time 
when  that  cause  [350]  was  in  progress,  the  Court  had  treated  Evelyn.  When  Evelyn 
put  in  his  answer  in  that  cause,  he  represented  that  he  had  never  acted  in  the 
trust  since  1792;  and  it  seems  to  me  that  in  the  whole  progress  of  that  cause, 
including  the  proceedings  before  the  Master,  and  adverting  to  the  sort  of  answer  put 
into  the  bill  by  Messrs.  Cockerell,  Trail  and  Logan,  Evelyn  was  virtually  considered 
not  as  a  trustee  dc  facto,  though  he  had  been  a  trustee,  in  a  sense  perhaps,  by  allowing 
the  funds  to  stand  to  a  certain  extent  in  his  own  name.  Virtually,  he  was  not 
considered  as  a  trustee ;  he  did  not  attend  before  the  Master  in  taking  the  accounts. 
Those  accounts  were  taken  solely  as  against  Cockerell,  Trail  and  Logan  ;  and,  there- 
fore, it  would  be  the  height  of  injustice,  after  the  lapse  of  so  many  years  since  the 
final  decree  was  made  in  Eyles  v.  Evelyn,  to  hold  that  Evelyn  should  be  liable  as  a 
trustee ;  and,  therefore,  as  against  his  representative,  the  bill  must  be  dismissed,  with 
costs  to  be  paid  by  the  Plaintiffs  ;  but  those  costs  must  be  paid  over  again  by  the 
representatives  of  Sir  C.  Cockerell  and  Mr.  Trail,  for  they  it  was  who  made  the 
objection  which  had  the  effect  of  producing  Evelyn's  representative  as  a  party  to 
the  record. 

Next,  with  respect  to  Mr.  Logan.  Mr.  Logan  was  a  party  to  the  cause  of  Eyles 
V.  Evelyn  at  the  time  when  the  decree  of  1809  was  pronounced  ;  but  I  collect  from 
a  passage  in  the  answer  either  of  Sir  C.  Cockerell  or  Mr.  Trail,  that  he  was  drowned 
in  his  homeward  passage  in  that  very  year ;  and  though  he  might  be  a  party  de  facto 
to  the  cause,  and  so,  in  that  sense,  be  bound  by  the  decree  of  1809  ;  yet  it  would  be 
extremely  unjust  to  say  that  he  should  be  made  responsible  for  all  that  was 
consequent  on  that  decree.  The  only  liability  he  could  come  under  would  have 
arisen  from  non-com-[351]-pliance  with  that  decree  :  but,  in  point  of  fact,  he  could  not 
have  executed  it,  for  he  was  dead  at  the  time. 

My  opinion  on  the  whole  of  this  case  is  that,  as  to  the  relief  which  is  substantially 
asked  by  the  bill,  the  Plaintiffs  are  entitled  to  an  account  of  what  is  due  in  respect 
of  the  whole  of  the  fund  which  was  in  the  hands  of  Messrs.  Palmer  &  Co  at  the  time 
of  their  failure,  and  also  of  what  is  due  in  respect  of  interest  on  that  fund,  after  the 
rate  of  £5  per  cent.  (See  Heathcote  v.  Hulme,  1  Jac.  &  Walk.  122.)  And,  if  the 
representatives  of  Sir  C.  Cockerell  and  Mr.  Trail  admit  assets,  they  will  be  liable  to 
pay  what  may  be  found  due;  otherwise  an  account  must  be  taken  of  the  assets 
possessed  by  them.(l) 

(1)  In  Hil.  term  1840  the  Lord  Chancellor  affirmed  the  above  decision,  so  far  as 
It  related  to  the  cash  balance  of  50,000  rupees  ;  but  reversed  it,  so  far  as  it  related  to 
the  proceeds  of  the  note  for  114,000  rupees.     [-5  My.  &  Cr.  178.] 
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[352]     Mather  v.  Priestman.    July  27,  1838. 

Insolvent  Debtor.     Construction  of  Insolvent  Debtors  Act,  7  Geo.  4,  c.  57,  s.  20. 

Although  the  Insolvent  Debtors  Act  (7  Geo.  4,  c.  57,  s.  20)  directs  the  assignees  to 
sell  the  insolvent's  real  estates  by  auction,  yet,  if  they  have  tried  to  sell  them  by 
auction  and  failed,  a  sale  by  private  contract  mil  be  good. 

The  Plaintiffs  were  the  assignees  of  an  insolvent  debtor ;  and,  having  made  an 
ineffectual  attempt,  within  the  time  prescribed  by  the  Insolvent-  Debtors  Act  (7  Geo. 
4,  c.  57,  sect.  20)  to  sell  the  insolvent's  real  estates  by  auction,  they,  after  that  time 
had  expired,  sold  part  of  the  estates  to  the  Defendant  by  private  contract,  having 
prenously  obtained  the  consent  of  the  major  part  in  value  of  the  creditors  present  at 
a  meeting  duly  convened  for  that  purpose. 

The  bill  was  filed  for  a  specific  performance  of  the  contract ;  and  the  question  was 
whether,  under  the  section  of  the  Act  above  referred  to,  the  assignees  were  authorized 
to  sell  the  estates  otherwise  than  by  public  auction. 

Thar  section  enacts  that  the  assignee  or  assignees  of  the  estate  and  effects  of  any 
such  prisoner  shall,  with  all  convenient  speed  after  his  or  their  accepting  the  convey- 
ance and  assignment  of  the  prisoner's  estate  and  effects  from  the  provisional  assignee, 
use  his  or  their  best  endeavours  to  receive  and  get  in  the  estate  and  effects  of  such 
prisoner,  and  shall,  with  all  convenient  speed,  make  sale  of  all  such  estate  and  effects  ; 
and  if  such  prisoner  shall  be  interested  in  or  entitled  to  any  real  estate,  either  in 
possession,  reversion  or  expectancy,  such  real  estate,  within  the  space  of  six  months 
after  the  conveyance  and  assignment  made  to  such  assignee  or  assignees  in  that 
behalf,  or  within  such  other  time  as  the  Insolvent  Debtors  Court  shall  direct,  shall 
be  sold  [353]  bi/  public  auction  in  such  manner  and  at  such  place  or  places  as  shall, 
thirty  days  before  any  such  sale,  be  approved,  in  writing  under  their  hands,  by  the 
major  part  in  value  of  the  creditors  of  such  prisoner  entitled  to  the  benefit  thereof, 
who  shall  meet  together  on  notice  of  such  meeting  published  fourteen  days  previous 
thereto  in  the  London.  Gazette,  and  also  in  some  daily  newspaper  printed  and  published 
in  London,  or  within  the  bills  of  mortality,  if  the  prisoner,  before  his  or  her  going  to 
prison,  resided  in  London  or  within  the  bills  of  mortality,  and  if  such  prisoner  resided 
elsewhere  within  the  United  Kingdom,  then  in  some  printed  newspaper  which  shall 
be  generally  circulated  in  or  near  the  place  where  such  prisoner  resided  at  the  time 
aforesaid. 

Mr.  Knight  Bruce  and  Mr.  Bethell,  for  the  Plaintiffs,  contended  that  the  language 
of  that  part  of  the  section  which  related  to  the  sale  of  the  insolvent's  real  estate  was 
affirmative  and  directory  merely,  and  that  it  was  nowhere  enacted  that,  if  the  estates 
were  not  sold  by  auction,  the  sale  should  be  void.  The  King  v.  The  Jtistices  of  the 
Borough  of  Leicester  (7  Barn.  &  Cress.  6) ;  The  King  v.  The  Inhabitants  of  Birmingham 
(8  Barn.  &  Cress.  29).  That  the  language  of  the  24th  section  of  the  Act  was  much 
stronger  than  the  language  of  the  20th,  for  it  enacted  that  no  suit  in  equity  should 
be  commenced  by  the  assignees  without  the  consent  in  writing  of  the  major  part  in 
value  of  the  creditors ;  and  yet  it  had  been  decided  that  a  suit  might  be  commenced 
by  the  assignees  without  such  consent.  Piercy  v.  Roberts  (1  Myl.  &  Keen.  4) ;  Casborne 
V.  Barsluxm  (ante,  vol.  6,  p.  317). 

Mr.  G.  Richards,  for  the  Defendant,  said  that,  under  the  20th  section  of  the  Act, 
the  assignees  could  not  sell  [354]  the  insolvent's  real  estates  otherwise  than  by 
auction  ;  and,  if  they  could  not  sell  them  within  the  time  mentioned  in  that  section, 
they  must  apply  to  the  Insolvent  Debtors  Court  to  appoint  a  further  time.  Walrond 
V.  Howell  (3  Russ.  376). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  objection  raised  by  the  Defendant 
is  unfounded. 

The  first  part  of  the  20th  section  of  the  Act  contains  a  general  direction  that  the 
assignees  shall  make  sale  of  all  the  insolvent's  estate  and  effects.  The  section  then 
proceeds  to  enact  that,  within  a  certain  time,  the  assignees  shall  sell  the  insolvent's 
real  estates  by  public  auction ;   but  the  Act  nowhere  enacts  that  they  shall  not  be 
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sold  in  any  other  manner  than  by  public  auction  ;  therefore  the  general  direction  for 
!nP  n  the  Drevious  part  of  the  section  still  remains  m  force;  consequently  if  the 
scheme  of  selling  by  auction  has  been  tried  and  failed,  the  assignees  were  justified  m 
selling  by  private  contract. 

[355]    Hawkes  v.  Baldwin.    July  30,  1838.  ,^ 

[S.  C.  7  L.  J.  Ch.  297  ;  2  Jur.  698.] 

JFill.     Construction.     Legacy. 

Testatrix  gave  legacies  to  A.,  B.  and  C,  and  declared  that  if  any  of  them  should  be 
dead  at  her  decease,  or  should  not  then  be  heard  of  to  be  then  living,  or  should 
not  respectively  claim  their  respective  legacies  within  twelve  months  after  her 
death  then  the  legacies  given  to  such  of  them  as  should  be  dead  at  her  decease,  or 
as  should  neglect  to  claim  the  same  within  the  time  aforesaid,  should  sink  into  her 
residuary  estate.  Three  years  after  the  testatrix's  death  C,  who  had  not  been 
heard  of  for  upwards  of  20  years,  claimed  her  legacy.  Held,  that  she  was  not 
entitled  to  it,  although  she  had  been  ignorant  until  a  short  time  before  that  her 
sister  was  dead. 

Mary  Hawkes  made  her  will,  dated  the  15th  of  January  1834,  as  follows  : — 
"  I  direct  that  all  my  just  debts,  funeral  and  testamentary  expenses  be  paid  as 
soon  as  conveniently  may  be  after  my  decease.  I  give  and  bequeath  unto  each  of 
my  servants,  Charles  Pratt,  gardener,  Susannah  Gosling,  Sarah  Tilley  and  Job 
Parker,  one  year's  wages  each,  over  and  above  what  may  be  due  to  them  respectively 
at  the  time  of  my  decease,  and  also  the  sum  of  £3  each  in  addition  thereto,  which  I 
direct  shall  be  paid  within  three  months  after  my  decease.  I  give  and  bequeath  unto 
John  Lovell  Yeats,  G.  David  Yeats,  Eliza  Julian  Yeats,  Charlotte  Yeats  and  Ellen 
Jane  Patterson  (late  Yeats),  now  the  wife  of  Admiral  Patterson,  great-nephews  and 
nieces  of  John  Lovell,  deceased,  all  of  whom  are  mentioned  in  his  will,  the  sum  of 
£100  each  absolutely.  I  give  and  bequeath  unto  my  three  nephews,  John  Mussel- 
white,  William  Musselwhite  and  James  Musselwhite,  sons  of  my  late  sister  Ann 
Musselwhite,  the  sum  of  £500  each  absolutely.  I  give  and  bequeath  unto  James 
Gannaway,  and  to  his  brother,  whose  name,  I  believe,  is  Thomas,  sons  of  my  late 
father's  sister,  the  sum  of  £200  each,  provided  they,  or  either  of  them,  shall  be  living 
at  the  time  of  my  decease.  I  give  and  bequeath  unto  my  sister  Betsey,  if  living  at 
the  time  of  ray  decease,  the  sum  of  £1000  absolutely.  I  give  and  [356]  bequeath  all 
my  wearing  apparel  and  linen  unto  the  said  Eliza  Julian  Yeats,  Charlotte  Yeats,  Ellen 
Jane  Patterson  and  my  said  sister  Betsey,  to  be  equally  divided  between  them,  share 
and  share  alike,  as  tenants  in  common.  I  give  and  bequeath  unto  William  Baldwin, 
of  Ringwood,  in  the  county  of  Southampton,  gentleman,  my  executor  hereinafter 
named,  the  sum  of  £300  absolutely.  And  I  do  hereby  declare  that  the  several 
legacies  by  me  hereinbefore  given,  or  such  of  them  as  shall  become  payable,  shall  be 
paid  to  the  said  several  legatees  within  12  calendar  months  after  my  decease,  free  of 
legacy  duty,  and  without  any  deduction  whatsoever,  and  that  the  said  several  legacies 
given  to  my  said  nephews  and  sister  Betsey,  and  to  the  said  James  Gannaway  and  his 
brother,  shall  carry  interest  at  the  rate  of  £3  per  cent,  per  annum  from  the  time  of 
my  decease  until  such  legacies  shall  be  paid  respectively.  Provided  always,  and  it 
is  my  will  that,  in  ca.se  the  said  James  Gannaway,  his  said  brother,  or  my  said  sister 
Betsey,  or  any  or  either  of  them,  shall  be  dead  at  the  time  of  my  decease,  or  shall  not 
then  be  heard  of  to  be  then  living,  or  shall  not  respectively  claim  their  respective  legacies 
within  twelve  calendar  months  next  after  my  decease,  then  the  legacies  hereinbefore 
given  to  such  of  my  respective  legatees  as  shall  be  dead  at  the  time  of  my  decease,  or 
as  shall  neglect  to  claim  the  same  within  the  time  aforesaid,  shall  sink  into  and  form  a 
part  of  my  residuary  personal  estate  for  the  benefit  of  ray  residuary  legatees.  I  give 
and  bequeath  all  the  rest,  residue  and  remainder  of  ray  monies,  securities  for  money, 
whether  in  the  public  funds  or  stocks  or  otherwise,  and  all  other  my  personal  and 
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testamentary  eflfects  over  which  I  have  a  disposing  power,  including  in  this  bequest 
the  legacies  hereinbefore  given  to  the  said  James  Gannawaj'  and  to  his  said  brother, 
and  my  said  sister  Betsey,  in  case  such  legacies  respec-[357]-tively,  or  any  or  either  of 
them,  shall  become  void  in  the  events  aforesaid,  unto  the  said  John  Lovell  Yeats  and 
Ellen  Jane  Patterson,  share  and  share  alike,  as  tenants  in  common  absolutely.  But, 
iu  case  the  said  Ellen  Jane  Patterson  shall  die  in  my  lifetime,  then  I  give  and 
bequeath  the  share  hereby  intended  for  her  unto  the  daughter  of  the  said  Ellen  Jane 
Patterson  absolutely." 

The  testatrix  died  on  the  17th  of  January  1834.  At  the  time  of  her  death  her 
sister,  Betsey  Hawkes,  as  the  answer  stated,  had  not  been  heard  of  by  any  of  her 
relations  or  friends  for  upwards  of  twenty  years.  After  the  testatrix's  death  Mr. 
Baldwin  made  man}'  inquiries  in  order  to  ascertain  whether  Betsey  Hawkes  was  living 
or  dead,  and,  if  living,  where  she  was  to  be  found.  He  also  published  advertisements 
in  several  newspapers,  offering  a  reward  to  any  person  who  would  give  information 
respecting  her;  but  all  that  he  learnt  was  that,  in  181-t,  she  was  seen  on  the  quay  at 
Southampton  in  company  with  a  soldier  about  to  embark  for  either  Guernsey  or 
Jersey.  However,  in  August  1837,  she  presented  herself  to  Mr.  Baldwin  ;  and  the 
account  that  she  then  gave  of  herself  was  that,  at  the  testatrix's  death,  she  was,  and 
had  been  for  many  years  before,  resident  in  the  City  of  Norwich  in  very  humble  cir- 
cumstances ;  that,  being  in  great  distress,  she  had  recently  left  Norwich  for  Christ- 
church,  her  late  sister's  place  of  residence,  in  order  to  throw  herself  on  the  bounty  of 
her  sister ;  and  that,  on  her  journey,  she  heard,  for  the  first  time,  that  her  sister  was 
dead,  and  had  left  her  a  legacy  of  £1000.  Mr.  Baldwin  having  refused  to  pay  the 
legacy  on  the  ground  that  Betsey  Hawkes  had  not  claimed  it  within  the  time  prescribed 
by  the  will,  the  bill  was  filed  by  her,  in  Novem-[358]-ber  1837,  for  payment  of  that 
legacy  and  one-fourth  of  the  proceeds  of  the  testatrix's  wearing  apparel  and  linen, 
which  Mr.  Baldwin  had  sold. 

Mr.  Wigram  and  Mr.  Komilly,  for  the  Plaintiff,  said  that,  on  the  testatrix's  death, 
the  legacy  of  £1000  vested  in  the  Plaintiff,  subject  to  a  conditional  limitation  over, 
depending  on  her  being  dead  at  the  testatrix's  death  or  neglecting  to  claim  the 
legacy  within  a  given  time ;  that  such  conditions  ought  to  be  most  strictly  construed, 
and  therefore  it  was  material  to  see  whether  the  Plaintiff's  case  came  within  the  strict 
meaning  of  the  words  in  the  will  :  that,  in  the  first  branch  of  the  proviso,  three 
events  were  mentioned  ;  first,  being  dead  at  the  time  of  the  testatrix's  decease; 
second,  not  being  heard  of  to  be  then  living  ;  and  third,  not  claiming  the  legacies 
within  twelve  months  afterwards  ;  but  in  the  second  branch  of  the  proviso,  by  which 
the  legacies  were  given  over  to  the  residuary  legatees,  two  events  only  were  specified  ; 
namely,  the  being  dead  at  the  time  of  the  testatrix's  decease,  and  the  wgledinff  to  claim 
the  legacies  within  twelve  months  afterwards,  and,  consequently,  there  was  no  gift  over 
in  the  event  of  the  legatees  being  alive,  but  not  being  then  heard  of  to  be  then  living; 
and,  moreover,  the  testatrix,  when  she  described  the  events  on  which  the  gift  over 
was  to  take  place,  did  not  say,  as  she  had  done  in  the  former  member  of  the  sentence, 
"shall  not  claim  their  respective  legacies;"  but  used  a  different  expression,  namely, 
"shall  nerjled  to  claim,"  &c. :  that  the  two  members  of  the  sentence  did  not  correspond 
with  each  other,  three  events  being  mentioned  in  the  former,  and  only  two  in  the 
latter,  and  one  of  those  two  differing  materially  from  every  one  of  the  events  men- 
tioned in  the  former  ;  for  neglect  presupposed  knowledge  of  the  act  to  be  neglected, 
and  a  person  could  [359]  not  be  said  to  have  neglected  to  do  an  act  which  he  never 
knew  he  was  required  to  do  ;  and  therefore  it  was  an  impossible  condition  that  a 
party  should  claim  a  legacy  which  he  never  knew  was  given  to  him  ;  that  the 
executor  ought  to  have  given  the  Plaintiff  notice  of  the  legacy  and  of  the  condition 
annexed  to  it,  in  which  case  it  would  have  been  the  legatee's  own  fault  if  the  gift 
over  took  effect :  that  the  Plaintiff,  as  one  of  the  testatrix's  next  of  kin,  ought  to  have 
had  notice  given  to  her  by  the  executor  before  he  disposed  of  the  assets  ;  Daviil  v. 
Frowd  {\  Myl.  &  Keene,  200;  see  208,  209):  that  the  present  case  was  distinguish- 
able from  Bunji'ss  v.  Robinson  (3  Mer.  7),  and  Tulk  v.  Houldikh  (1  Ves.  &  Beam. 
248),  for,  in  both  those  cases,  the  legacies  were  given  on  conditions  precedent. 

Mr.  Knight  Bruce,  Mr.  Jacob  and  Mr.  Anderdon,  for  the  Defendant.     The  word 
or,  which  precedes  the  words  "  shall  not  respectively  claim  their  respective  legacies  " 
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must  be  read  as ■««</.  The  expression  "shall  neglect  to  claim  means  shall  omit 
mfail  to  claim  "  It  is  a  short  description  of,  or  a  compendious  reference  to,  what  the 
tes  atrix  had  before  said,  namely,  "shall  not  be  heard  of  to  be  then  living,  or  shall 
not  r  spectively  claim  their  respective  legacies :"  and,  in  this  respect,  this  case  is 
analogous  to  Mackinnan  v.  Sewell  {ante,  vol.  5,  p.  78),  ^nd  Alurra^  v.  Jones  (2  \  es.  & 
Beam  313).     The  residuary  legatees  were  as  much  objects  of  the  testatrix  s  bounty 

^^  ^irJil^osoi  Burgees  y^Robinsm  and  Tulk  v.  Houlditch  shew  that  it  was  not  neces- 
sary for  the  executor  to  [360]  advertise  for  the  legatee  or  to  take  any  other  step  in 
order  to  give  her  notice  of  the  legacy.  r         ^i,       v,  i 

The  Vice-Ch\ncellor  [Sir  L.  Shad  well].  It  seems  to  me,  from  the  whole  scope 
of  the  will  that  the  object  which  the  testatrix  had  in  view  was  the  speedy  putting  an 
end  to  her  temporal  aflairs  by  the  distribution  of  her  property.  She  begins  her  will 
bv  directintr  her  funeral  and  testamentary  expenses  and  debts  to  be  paid  as  soon  as. 
conveniently  might  be  after  her  decease.  She  next  gives  legacies  to  her  servants, 
and  directs  those  legacies  to  be  paid  within  three  months  after  her  decease.  Then 
follow  legacies  to  her  nephews  and  several  other  persons,  and  amongst  them  to- 
James  Ga'Jinoway  and  his  brother,  provided  they,  or  either  of  them,  should  be  living 
at  the  time  of  her  decease.  She  next  bequeaths  to  her  .sister  Betsey,  if  living  at  the 
time  of  her  decease,  the  sum  of  £1000  and  a  share  of  her  wearing  apparel  and  linen. 
Then,  after  giving  a  legacy  of  £300  to  Mr.  Baldwin,  her  executor,  she  says  :  "  And  I 
do  hereby  declare  that  the  said  several  legacies  by  me  hereinbefore  given,  or  such  of 
them  as  shall  become  payable,  shall  be  paid  to  the  said  several  legatees  within  twelve 
calendar  months  after  my  decease,  free  of  legacy  duty,  and  without  any  deduction 
whatsoever ;  and  that  the  said  several  legacies  given  to  my  said  nephews  and  sister 
Betsev,  and  to  the  said  James  Gannoway  and  his  brother,  shall  carry  interest  at  the 
rate  of  three  pounds  per  cent,  per  annum,  from  the  time  of  my  decease,  until  such 
legacies  shall  be  paid  respectively.  Provided  always,  and  it  is  my  will  that,  in  case 
the  said  James  Gannoway,  his  said  brother,  or  my  said  sister  Betsey,  or  any  or  either 
of  them,  shall  be  dead  at  the  time  of  my  decease,  or  shall  not  be  heard  of  to  be  then 
living,  OB  shall  not  respectively  claim  their  respective  [361]  legacies  within  twelve 
talenflar  months  next  after  my  decease." 

I  think  that  Mr.  Jacob's  construction  of  this  part  of  the  sentence  is  correct ; 
namely,  that,  in  that  member  of  it  in  which  the  testatrix  says,  "  shall  not  be  heard  of 
to  be  then  living,  or  shall  not  respectively  claim  their  respective  legacies,"  the  word 
or  must  be  read  as  and :  for  it  is  plain  that  the  expression  "  shall  not  be  heard  of  to 
be  then  living  "  does  include  the  not  claiming  the  legacies  ;  for  the  legatees  must 
have  been  heard  of  if  they  claimed  their  legacies ;  and  therefore  the  testatrix  must 
have  meant  "  shall  not  be  heard  of  to  be  then  living,  and  shall  not  respectively  claim 
their  respective  legacies."  In  the  next  part  of  the  sentence  she  says  :  "  Then  the 
legacies  hereinbefore  given  to  such  of  my  respective  legatees  as  shall  be  dead  at  the 
time  of  my  decease,  or  as  shall  neglect  to  claim  the  same  within  the  time  aforesaid, 
shall  sink  into  and  form  a  part  of  my  residuary  personal  estate  for  the  benefit  of  mj' 
residuary  legatees."  My  opinion  upon  this  part  of  the  will  is  that  the  testatrix 
intended  that  the  legacies  given  to  her  sister,  and  to  James  Gannoway  and  his- 
brother,  should  sirdc  into  her  residuary  personal  estate  on  failure  of  any  one  of  the 
three  events  which  she  had  before  specified  ;  for,  although  she  has  not  repeated  one 
of  those  events,  namely,  the  not  being  heard  of  to  be  living  at  the  time  of  her 
decease,  yet  she  has,  in  substance,  described  all  the  events  in  which  the  legacies  were 
to  fail.  What  Mr.  K.  Bruce  said  is  correct,  namely,  that  the  re.siduary  legatees  were- 
as  much  objects  of  the  testatrix's  bounty  as  her  sister  and  James  Gannoway  and  his 
brother  were.  If  they  were  living  at  the  time  of  her  decease,  and  made  a  claim, 
within  twelve  months  after,  they  were  to  be  entitled  to  their  legacies  ;  but,  if  not, 
their  legacies  [362]  were  to  go  to  the  residuary  legatees.  Therefore,  it  is  clear  that, 
in  the  event  that  has  happened,  of  one  of  those  legatees  having  survived  the  testatrix, 
but  not  having  made  a  claim  within  the  proper  time,  the  legacy  given  to  that  legatee 
has  lapsed  ;  because,  adverting  to  the  language  of  this  wilt,  I  must  take  it  that  the 
testatrix,  when  she  used  the  expression  "  .shall  neglect  to  claim  "  meant  "  shall  not 
claim."    The  result  is  that  the  residuary  legatees  are  entitled  to  the  legacy  of  £1000. 
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I  do  not  see  how  I  can  separate  the  one-fourth  of  the  wearing  apparel  and  linen 
from  the  legacy  of  £1000.  I  admit  that  the  expression  "to  be  paid  "  is  not  correctly 
applicable  to  those  subjects  :  but  the  language  of  the  will  is  general,  "  shall  not 
respectively  claim  their  respective  kf/acUs."  Now  what  were  their  respective 
legacies  ,'  Why,  the  money-legacy  and  the  share  of  the  wearing  apparel  and  linen. 
Therefore,  the  word  legacii's,  according  to  its  natural  meaning,  must  carry  over  the 
share  of  the  wearing  apparel  and  linen,  as  well  as  the  legacy  of  £1000. 

Bill  dismissed  without  costs. 


[363]     Ingham  c  Ingham.    Juli/  28,  1838. 
Practice.     Debt. 

A  Defendant  may  put  in  a  further  answer  pending  exceptions  to  his  first  answer, 
although  he  thereby  deprives  the  Plaintift"  of  the  benefit  of  obtaining  the  common 
injunction  on  the  Master's  reporting  the  first  answer  to  be  insufficient. 

The  case  of  Bussell  v.  Dight,  ante,  vol.  6,  p.  430,  explained. 

The  bill  in  this  cause  prayed  (amongst  other  things)  for  the  common  injunction. 

The  Defendant  had  put  in  his  answer,  to  which  the  Piaintitf  excepted.  Pending 
the  exceptions  the  Defendant  put  in  a  further  answer.  The  Piaintitf  now  moved  to 
take  that  answer  otf  the  file,  on  the  ground  that  it  was  irregular  to  file  a  further 
answer  before  the  Master  had  reported  on  the  exceptions. 

Mr.  Knight  Bruce  and  Mr.  Elmsley,  in  support  of  the  motion,  relied  on  Russell  v. 
Dicjht  {ante,  vol.  6,  p.  430),  and  said  that  the  Defendant,  by  filing  his  further  answer 
before  the  Master  had  made  his  report,  had  deprived  the  Plaintiff  of  the  advantage 
which  he  would  otherwise  have  had  of  obtaining  the  common  injunction.  They  dis- 
tinguished this  case  from  Knox  v.  Synunond';  (1  Ves.  jun.  87),  and  IVynne  v.  Jatkson 
(2  Sim.  &  Stu.  226),  on  the  following  grounds :  namely,  that  in  Knox  v.  Si/mmmAs  the 
motion  was  to  discharge  the  order  which  the  Defendant  had  oVitained  for  dissolving 
the  common  injunction,  but  no  application  was  made  to  take  the  further  answer  off 
the  file  ;  and,  in  Wynne  v.  Jackson,  the  order  for  the  common  injunction  for  want  of 
answer  was  clearly  irregular,  as  there  was  an  answer  on  the  file,  and  no  application 
was  made  to  have  that  answer  taken  off  the  file. 

Mr.  Jacob  and  Mr.  Kogers,  for  the  Defendant,  relied  on  Knox  v.  Symmonik  and 
Wynne  v.  Jackson. 

[364]  The  Vice-Chaxcellor  [Sir  L.  Shadwell].  This  motion  seems  to  me  to  be 
founded  on  an  erroneous  view  of  what  fell  from  me  in  Russell  v.  Dight ;  namely,  that 
in  a  case  where  a  Plaintiff  may  derive  some  benefit  from  the  judgment  of  the  Master, 
the  Defendant  is  not  at  liberty  to  put  in  a  further  answer  until  the  Master  has  made 
his  report  as  to  the  sufficiency  of  the  first  answer.  The  language  is  general,  but  it 
ought  to  be  taken  with  reference  to  the  subject-matter.  In  that  case  two  insufficient 
answers  had  been  put  in,  and  then  a  third  answer  was  filed,  which  was  referred  back 
upon  the  original  exceptions  ;  and  just  as  the  Master  was  about  to  report  that  answer 
also  to  be  insufficient,  the  Defendant  filed  a  fourth  answer.  Now  Lord  Lyndhurst's 
Tenth  Order  directs  that,  upon  a  third  answer  being  reported  insufficient,  the  Defendant 
shall  be  examined,  upon  interrogatories,  to  the  points  reported  insufficient,  and  shall 
stand  committed  until  he  shall  have  perfectly  answered  such  interrogatories ;  and 
shall  pay,  in  addition  to  the  £4  costs  before  paid,  such  further  costs  as  the  Court 
shall  think  fit  to  award  ;  so  that  the  benefit  which  that  order  gives  to  the  Plaintiff  is 
absolute  and  unconditional,  and  does  not  depend  on  winning  a  race  ;  and,  consequently, 
the  Defendants  had  no  right  to  deprive  the  Plaintiff  of  the  benefit  of  that  order  by 
putting  in  a  fourth  answer.  In  Knox  v.  Symmonds  the  Master  of  the  Rolls  seems  to 
consider  that  where  exceptions  are  taken  to  the  first  answer,  and  the  injunction 
depends  upon  the  report,  it  is  competent  to  the  parties  to  run  the  race.  He  says  : — 
"If  the  practice  be  that  he  may  put  it  in  at  any  time  before  the  order,  he  might  have 
had  it  ready  and  have  filed  it  as  soon  as  he  heard  the  Master's  opinion  was  against 
him  on  the  exceptions,  even  before  the  report ;  and  then  there  is  nothing  supposing 
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that  he  waited  till  after  the  last  seal  [365]  before  Christmas  to  do  it.  It  is  a  kind 
of  race  to  be  run  between  Plaintiff  and  Defendant."  So  that  in  a  case  like  the  present, 
where  the  obtaining  of  the  common  injunction  is  the  only  benefit  which  the  Plaintiff 
is  entitled  to  on  the  answer  being  reported  insufficient,  it  is  competent  to  the 
Defendant  to  deprive  the  Plaintiff  of  that  benefit  by  putting  in  a  further  answer 
before  the  Master  has  made  his  report ;  and  my  opinion,  therefore,  is  that  this  motion 
must  be  refused  with  costs. 

[365]    Frankland  v.  Overend.     July  31,  1838. 

Defendant.     Supplemental  Ansioer. 

Leave  given  to  a  Defendant  to  file  a  supplemental  answer  for  the  purpose  of  correcting 
a  mistake  in  his  former  answer,  as  to  the  custom  of  a  manor,  which  was  one  of  the 
facts  in  issue  in  the  cause. 

The  Defendant,  in  his  answer,  said  that  to  the  best  of  his  belief  the  custom  of  a 
manor  (which  was  one  of  the  facts  in  issue  in  the  cause)  was  as  the  bill  alleged  it 
to  be. 

After  rules  had  been  given  to  pass  publication  the  Defendant  moved  for  leave  to 
file  a  supplemental  answer  for  the  purpose  of  correcting  the  statement  in  his  answer, 
as  to  the  custom  of  the  manor.  The  motion  was  supported  by  an  affidavit  alleging 
that  when  the  Defendant  put  in  his  answer  he  was  not  fully  informed  as  to  the 
custom  of  the  manor,  and  that  he  had  since  learnt  that  the  statement  in  his  answer 
was  incorrect,  and  that  the  custom  was  as  thereinafter  mentioned. 

Mr.  Sidebottom,  in  support  of  the  motion. 

Mr.  Ellis,  cmitra,  said  that  the  bill  was  filed  in  December  1836,  and  that  the 
answer  was  put  in  in  [366]  March  1837,  and,  therefore,  the  Defendant  had  been  a 
considerable  time  in  discovering  his  mistake. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  the  Defendant  did  not,  in  his 
answer,  speak  of  the  custom  of  the  manor  as  a  fact  that  was  within  his  own  know- 
ledge ;  that  since  putting  in  his  answer  he  had  acquired  further  knowledge  on  the 
subject ;  that  the  allegation  as  to  the  custom  contained  in  the  affidavit  was  not  con- 
tradicted by  any  affidavit  on  the  part  of  the  Plaintiff;  and  that,  if  the  Plaintiff  dis- 
puted that  allegation,  he  might  examine  the  steward  of  the  manor  as  a  witness  in 
the  cause. 


Motion  granted. 


[366]    Lewis  v.  John.    J^igust  1,  1838. 


[S.  C.  7  L.  J.  Ch.  242.     See  National  Provincial  Bank  of  England  v.  Games, 
1885-86,  31  Ch.  D.  582.] 

Mortgagor  and  Mortgagee.     Costs. 

A  mortgagee  is  not  entitled,  as  against  the  devisees  of  the  mortgaged  estate,  to  be 
paid  the  costs  of  an  action  on  the  mortgagor's  bond,  brought  by  him  against  the 
executrix  of  the  mortgagor. 

David  John,  being  indebted  to  the  Plaintiff  in  £120,  executed  a  bond,  and  subse- 
quently made  an  equitable  mortgage  of  a  copyhold  estate  to  the  Plaintiff  for  securing 
that  sum.  He  afterwards  died,  having  devised  the  estate  to  his  widow  for  life,  with 
remauider  to  his  children,  and  appointed  the  widow  his  executrix.  After  John's 
death  the  Plaintiff  brought  an  action  on  the  bond  against  the  widow  ;  but,  upon  her 
pleadmg  plene  ofhiinistravit,  he  abandoned  it.  He  then  filed  the  bill  in  this  cause 
agamst  the  widow  and  children,  for  the  purpose  of  having  the  estate  sold  and  the 
proceeds  applied  in  paying  his  principal  and  interest  and  his  costs  of  this  suit  and  at 
law. 
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[367]  At  the  hearing  of  the  cause  the  question  was  whether  the  Plaintiff  was 
entitled  to  be  paid  his  costs  of  the  action  out  of  the  proceeds  of  the  estate. 

Mr.  K.  Bruce  and  Mr.  Spurrier,  for  the  Plaintiff. 

Mr.  Cooper  and  Mr.  Wilbraham,  for  the  Defendants. 

The  Vice-Chan"CELLOR  [Sir  L.  Shadwell]  said  that  the  Plaintiff  was  entitled  to 
the  same  costs  as  a  legal  mortgagee  was ;  and  that  if  a  legal  mortgagee  had  brought 
an  ejectment  for  the  purpose  of  recovering  the  mortgaged  estate  he  would  have  been 
entitled  to  have  the  costs  of  that  action  taxed  and  added  to  his  debt ;  but  that  the 
mortgagee  was  not  entitled,  as  against  the  devisees  of  the  estate,  to  be  paid  the  costs 
of  an  action  brought  by  him  against  the  executrix  of  the  mortgagor,  for  the  recovery 
of  the  money  due  to  him  out  of  the  mortgagor's  personal  estate.  (See  C.  P.  Cooper's 
Rep.  8.) 

[368]     Hustler  v.  Tillbrook.    August  3,  1838. 

fFill.     Construction. 

Testator  bequeathed  a  sum  of  stock  to  his  wife  for  life,  and,  after  her  decease,  to  his 
three  sons,  equally  to  be  di\'ided  amongst  them,  if  they  should  be  all  living  at  the 
decease  of  his  wife  ;  but,  if  any  or  either  of  them  should  happen  to  die  in  the  life- 
time of  his  wife,  and  should  leave  any  child  or  children,  his  will  was  that  such  child 
or  children  who  should  he  living  at  the  time  of  his  wife's  death,  should  be  substituted 
in  the  place  of  such  of  his  said  sons  who  should  so  happen  to  die,  and  take  his,  her 
or  their  parent's  share.  All  the  sons  died  in  the  wife's  lifetime.  Two  of  them  left 
children,  who  were  living  at  the  wife's  death.  The  third  son  died  a  bachelor. 
Held,  that  one-third  of  the  stock  fell  into  the  residue. 

John  Tillbrook,  by  his  will,  dated  the  23d  of  January  ;i808,  bequeathed  as 
follows  : — 

"I  give  and  bequeath  the  sum  of  £447.5  stock,  now  standing  in  my  own  name  iu 
the  books  of  the  Governor  and  Company  of  the  Bank  of  England,  in  the  capital  stock 
there,  called  the  three  per  cent.  Reduced  Bank  annuities,  or  so  much  and  such  part 
thereof  as  shall  be  remaining  in  said  stock  or  fund  at  the  time  of  my  decease,  and  the 
dividends  and  interest  thereof,  unto  my  dear  wife,  Elizabeth  Tillbrook,  and  her 
assigns,  for  and  during  the  term  of  her  natural  life  ;  and,  from  and  immediately  after 
her  decease,  my  will  and  mind  is,  and  I  do  give  the  before-mentioned  three  per  cent. 
Reduced  Bank  annuities,  and  all  the  dividends  and  interest  from  thenceforth  to  grow 
and  become  due,  unto  my  three  sons,  Robert  Clee  Tillbrook,  Samuel  Tillbrook  and 
James  Tillbrook,  to  be  equally  divided  between  or  amongst  them,  if  they  shall  be  all 
living  at  the  time  of  the  decease  of  my  saiil  wife  ;  but  if  any  or  either  of  them  shall  happen 
to  depart  this  life  in  the  lifetime  of  my  said  wife,  and  shall  leave  any  child  or  children 
of  his  or  their  body  or  bodies  lawfully  belonging,  then  I  will  and  desire  that  such 
child  or  children  who  shall  or  may  be  living  at  the  time  of  my  said  wife's  decease 
shall  be  substituted  in  the  place  and  stead  of  such  of  my  said  sons  who  shall  so  happen 
to  die,  and  take  his,  her  or  their  parent  or  parents'  share :  [369]  and  I  do,  hereby,  in 
such  case,  give  and  bequeath  unto  such  child  or  children,  his,  her  or  their  respective 
parent's  share,  equally  to  be  divided  between  such  children,  if  more  than  one,  and,  if 
but  one,  to  that  one  only."  The  testator  disposed  of  his  residuary  estate  in  the 
following  words  : — "  And  I  give,  devise  and  bequeath  my  book  debts,  and  all  and  every 
the  rest,  residue  and  remainder  of  my  estate  and  effects  whatsoever  and  wheresoever, 
as  well  real  as  personal,  and  of  every  nature  or  kind,  unto  and  between  my  said  three 
sons,  Robert  Clee,  Samuel,  and  James  Tillbrook,  their  heirs,  executors  and  adminis- 
trators, equally  to  be  divided  between  them,  share  and  share  alike  :  "  and  he  appointed 
his  wife  and  his  three  sons  executors  of  his  will. 

The  testator  died  in  July  1810,  leaving  his  wife  and  three  sons  surviving.  The 
sons  all  died  in  the  widow's  lifetime.  Robert  Clee  Tillbrook  and  Samuel  Tillbrook 
left  children,  all  of  whom  survived  the  widow  :  but  James  Tillbrook  died  a  bachelor. 
The  testator's  widow  died  in  July  1835. 
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The  Plaintiffs  were  the  personal  representatives  of  Samuel  and  James  Tillbrook. 
The  Defendant,  Sarah  Tillbrook,  was  the  personal  representative  of  the  testator,  and 

also  of  K.  C.  Tillbrook.  ^      ,      l     .    ,. 

The  bill  alleged  that  the  £4475  stock  having,  upon  the  death  of  the  widow, 
become  divisible  under  the  will,  the  Plaintiffs  had  been  advised  that,  in  the  events 
which  had  happened,  the  same  had  became  divisible  into  three  equal  parts,  of  which 
the  children  of  K.  C.  Tillbrook  became  entitled  to  one-third,  the  children  of  Samuel 
Tillbrook  to  one  other  third,  in  substitution  for  their  respective  fathers  who  died  in 
the  widow's  lifetime,  and  [370]  that  the  remaining  third  vested  ahsolutely  in  James 
Tillbrook,  notwithstamling  his  decease  in  the  rvulovfs  lifetime,  and  that  the  Plaintiffs,  as  his 
personal  representatives,  were  entitled  thereto:  but  that  the  Defendant  alleged  that  she 
was  advised  that  such  third,  by  reason  of  the  decease  of  James  Tillbrook  in  the 
widow's  lifetime  and  of  his  death  without  leaving  issue,  did  not  vest  in  him,  but  fell 
into  the  residue,  and,  consequently,  that  the  Plaintiffs,  as  the  personal  representatives 
of  James  Tillbrook,  were  entitled  only  to  one-third  of  such  third  part,  and  that  one 
other  third  was  payable  to  the  Plaintiffs  a-s  the  personal  representatives  of  Samuel 
Tillbrook,  and  that  the  Defendant,  as  the  personal  representative  of  K.  C.  Tillbrook, 
was  entitled  to  the  remaining  third. 

The  Solicitor-General  [Sir  R.  M.  Rolfe],  for  the  Plaintiffs,  contended  that  the 
testator  had  given  the  stock  to  his  three  sons,  equally  to  be  divided  amongst  them ; 
but,  if  they  died  in  the  widow's  lifetime,  their  shares  were  to  go  over  to  their 
children,  if  they  left  any,  but  not  otherwi.se  ;  and,  consequently,  that  James  Tillbrook 
took  a  vested  interest  in  one-third  of  the  stock,  and,  notwithstanding  he  died  in  the 
widow's  lifetime,  yet  as  he  left  no  issue,  the  Plaintiffs,  as  his  personal  representatives, 
were  entitled  to  that  third. 

Mr.  K.  Bruce  and  Mr.  Koe  appeared  for  the  Defendant ;  but 

The  Vice-Chan'CELLOR  [Sir  L.  Shadwell],  after  hearing  the  Solicitor-General,  said  : 
I  do  not  think  that  that  is  the  true  construction  of  the  bequest.  There  is  no  gift, 
in  the  first  instance,  to  any  son  unless  he  survives  the  wife. 

[371]  The  words,  "  if  they  shall  be  all  living  at  the  time  of  the  decease  of  my  said 
wife,"  are  to  be  taken  disjunctively,  not  conjunctively.  The  testator  meant  to  give 
the  fund  to  such  of  his  sons  as  should  survive  his  wife  ;  but  if  any  son  did  not  survive 
her,  that  son  was  not  to  take  any  share  of  the  fund  ;  but  his  children,  if  he  left  any, 
were  to  take  by  way  of  substitution  for  him.  But,  if  he  neither  survived  the  testator's 
wife,  nor  left  any  child,  there  is  no  gift. 

Declare  that  James  Tillbrook,  having  died  in  the  lifetime  of  the  testator's  widow, 
-without  leaving  a  child,  one-third  of  the  stock  fell  into  the  residue. 


[372]    Peel  v.  Catlow.    August  3,  1838. 

[S.  C.  7  L.  J.  Ch.  273 ;  2  Jur.  759.    See  In  re  Potter's  Trust,  1869,  L.  R.  8  Eq.  52.] 

Will.     ConMrudicn. 

Testator  bequeathed  one-sixth  part  of  his  residuary  estate  amongst  the  children  of 
his  late  sister  .J.  T.,  and  directed  that  their  shares  should  be  paid  to  them  at  21 ; 
and  that  in  case  any  of  them  should  die  under  that  age  leaWng  issue,  their  shares 
should  be  paid  to  their  issue,  as  soon  as  such  issue  could  give  a  legal  discharge  for 
the  same ;  but  if  any  of  the  children  should  die  without  leaving  issue,  their  shares 
should  be  paid  to  the  surviving  children  and  the  issue  of  such  of  them  as  should  be 
then  dead,  such  issue  uking  no  greater  share  than  their  deceased  parents  would 
have  been  entitled  to,  if  linng :  and  he  bequeathed  another  sixth  part  to  his 
sister^  M.  C,  for  life,  and  after  her  death,  unto  and  amongst  her  issue,  and  to  be 
payable  at  the  like  times  and  with  the  like  benefit  of  survivorship,  and  in  like 
manner  as  was  thereinbefore  expressed  conceraing  the  sixth  part  thereinbefore 
given  to  the  children  of  J.  T.  M.  C.  had  six  children  living  at  testator's  death; 
and  she  had  had  another  child,  who  died  before  the  date  of  the  will 
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Held,  that  a-s  the  Iatt«r  clause  of  the  will  referred  to  the  former,  the  word  issue  in  it 
must  be  taken  to  mean  children.  Held  also,  that  under  the  former  clause,  no 
grandchild  of  J.  T.  could  take  except  by  way  of  substitution  for  its  parent,  and 
therefore,  under  the  latter  clause,  no  grandchild  of  M.  C.  would  take,  except  by 
way  of  substitution  for  its  parent. 

Jonathan  Peel,  by  his  will,  dated  the  14th  of  May  1824,  gave  and  devised  his  real 
and  personal  estate  to  trustees  in  trust  to  sell  the  same  ;  and  directed  that  the  proceeds 
should  be  divided  into  six  equal  parts ;  and,  after  disposing  of  two  of  those  parts,  the 
testator  expressed  himself  as  follows  : — "  And,  as  to  one  other  part  thereof,  I  give 
and  bequeath  the  same  unto  and  amongst  all  and  every  the  children  of  my  late  sister 
Jane  Taylor,  equally  to  be  divided  amongst  them,  share  and  share  alike  ;  and,  if  there 
shall  be  but  one  such  child,  then  to  such  oidy  child,  to  and  for  their,  his  or  her  own 
use  respectively,  the  said  sixth  share,  or  the  parts  or  shares  thereof,  to  be  paid  to 
such  children  or  child  at  their,  his  or  her  respective  ages  of  21  years;  and,  in  case 
any  such  child  or  children  shall  die  under  the  age  of  21  years,  leaving  issue  of  his, 
her  or  their  body  or  respective  bodies  living  at  the  time  or  respective  times  of  his, 
her  or  their  decease,  the  part  or  share,  [373]  parts  or  shares  of  such  of  them  as  shall 
die  under  the  age  of  21  years,  so  leaving  issue  as  aforesaid,  shall  be  paid  to  the  issue 
of  such  child  or  children  respectively,  as  soon  as  such  issue  respectively  can  give  a 
legal  discharge  for  the  same  ;  and  if  any  such  child  or  children  shall  happen  to  depart 
this  life  under  the  age  of  21  years,  and  shall  leave  no  issue  of  his,  her  or  their  body 
or  respective  bodies  living  at  the  time  or  respective  times  of  his,  her  or  their  decease, 
then  the  part  or  share  of  him,  her  or  them  so  dying  shall  go  and  be  paid  to  the 
survivors  or  survivor  of  them,  and  the  issue  of  such  of  the  deceased  children  as  shall 
have  died  so  leaving  issue  as  aforesaid  (such  issue,  nevertheless,  to  take  no  greater 
share  than  his,  her  or  their  parent  or  respective  parents  would  have  been  entitled  to 
in  case  such  parent  or  parents  respectively  had  been  living)  at  such  time  or  respective 
times  as  his,  her  or  their  original  share  or  shares  shall  become  payable,  or  as  soon 
afterwards  as  circumstances  will  admit.  And,  as  to  one  other  sixth  part  or  share  of 
such  trust  monies,  I  direct  that  they,  my  said  trustees,  and  the  survivor  of  them,  and 
the  executors  and  administrators  of  such  survivor,  do  and  shall  place  out  the  same  at 
interest  on  good  real  security,  in  the  names  or  name  of  them,  my  said  trustees,  or 
the  survivor  of  them,  and  do  and  shall  pay,  apply  and  dispose  of  the  interest, 
dividends  and  proceeds  thereof  unto  such  person  or  persons,  and  for  such  uses,  intents 
and  purposes,  and  in  such  parts,  shares  and  proportions,  manner  and  form,  as  my 
sister,  ^Iary  Catlow,  wife  of  George  Catlow,  shall,  notwithstanding  her  present  or 
any  future  coverture,  by  any  note  in  writing,  under  her  hand,  direct  or  appoint, 
and,  iti  default  of  appointment,  then  into  the  proper  hands  of  my  said  sister;  and, 
from  and  after  the  decease  of  my  said  sister,  upon  trust  [374]  that  they,  my  said 
trustees,  or  the  survivor  of  them,  or  the  executors  or  admini-strators  of  such  survivor, 
do  and  shall  call  in  the  said  last-mentioned  part  or  share  of  the  said  trust  moiues,  or 
make  sale  and  dispose  of  the  securities  whereon  the  same  shall  be  then  invested,  and 
do  and  shall  pay  and  apply  the  same  unto  and  amongst  her  isme,  and  to  be  payable 
at  the  like  times,  and  with  the  like  benefit  of  survivorship  and  accruer,  and  in  like 
manner,  as  is  hereinbefwe  exjrressed  and  declared  of  and  cono-rnint/  the  sirlh  part  of  the  la.it- 
mentiimed  monies  hereinbefore  given  bij  me  to  the  children  of  my  said  late  sider  Jane  Taylor. 
And  in  case  my  said  sister,  Mary  Catlow,  shall  depart  this  life  without  leaving  issue 
of  her  body  living  at  the  time  of  my  decease,  or  leaving  any,  they  shall  respectively 
depart  this  life  under  the  age  of  21  years,  and  shall  leave  no  issue  of  his,  her  or  their 
body  or  respective  bodies  living  at  the  time  or  respective  times  of  his,  her  or  their 
decease,  then  upon  trust  that  my  said  trustees,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  do  and  shall  pay  and  apply  and  dispose 
of  the  share  or  shares  of  him,  her  or  them  so  dying,  to  such  person  and  persons,  and 
in  such  manner,  and  at  such  time  or  times,  and  in  such  parts,  shares  and  propoitions 
as  are  hereinbefore  directed  concerning  the  surviving  shares  of  the  said  trust  monies, 
and  the  interest  and  proceeds  thereof,  or  as  near  thereto  as  the  deaths  of  parties  and 
other  circumstances  will  admit." 

The  testator  died  in  May  1824.     Mary  Catlow  died  after  him.     At  the  date  of 
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his  will  and  afWs  death  she  had  six  children  hving  and  she  had  had  two  other 
children,  both  of  whom  were  dead  at  the  date  of  the  will  One  of  them  left  a 
daiu'hler,  the  Defendant  Mary  Mac-[375]-dougall.  The  question  was  whether  Mary 
Macdougku  was  entitled  to  a  share  of  the  sixth  part  of  the  trust  fund  which  was  given 
in  trust  lor  Mrs.  Catlow  for  life.        ,  .     .^      ,     ,      ,  .  ^,         ■„ 

Mr  Lowndes  appeared  for  the  Plaintiffs,  the  trustees  of  the  will. 

Mr  Sharpe  for  Mary  Macdougall,  said  that,  as  one-sixth  of  the  trust  fund  was 
directed  to  be  paid  after  Mrs.  Catlow's  death  unto  and  amongst  her  issue,  her  grand- 
child Mary  Macdougall,  was  clearly  entitled  to  a  share  of  that  sixth  part ;  that  it 
would  be  contended  by  the  counsel  for  the  surviving  children  of  Mrs.  Catlow  that 
the  sixth  part  in  question  was  to  be  held,  after  Mrs.  Catlow  s  decease,  upon  the  like 
trusts  as  the  part  in  which  Mrs.  Taylor's  children  were  interested  ;  and,  therefore, 
Miss  Macdougall's  claim  could  not  be  maintained,  as  her  mother  never  became  entitled 
to  any  share  of  that  sixth  part ;  and  that  the  cases  of  Christophersm  v.  Naylur  (1  Mer. 
320),  and  Wmgh  v.  IFanqh  (2  Myl.  &  Keen.  41),  would  be  cited  in  support  of  that 
argument ;  that  in  those  cases  nothing  was  given  to  the  issue  of  the  original  legatees, 
except  by  way  of  substitution  for  their  parents ;  but,  in  the  present  case,  the  will 
declared  that,  on  the  death  of  Mrs.  Catlow,  her  issue  were  to  take,  and,  therefore. 
Miss  Macdougall  did  not  claim  by  way  of  substitution  for  her  mother  ;  that  in  JFaugh 
v.  JFaugh  Sir  John  Leach,  Master  of  the  Rolls,  said  :  "  It  is  plain  that  the  words  used 
in  the  first  part  of  the  bequest  would  comprise  Eleanor  Waugh  ;  for  she  was  the  child 
of  Alexander  Waugh,  a  brother  of  John;  but,  by  the  subsequent  part  of  the  gift,  it 
is  expressed  that  the  children  of  a  deceased  brother  of  John  are  to  take  only  the 
share  [376]  their  parent  would  have  taken  if  living."  So  that  His  Honour  decided 
that,  if  the  words  had  been  only  such  as  are  used  in  this  case,  Eleanor  Waugh  would 
have  taken;  that  in  Humphreys  v.  Howes  (1  Russ.  &  Myl.  639)  a  decision  was  made 
conformable,  in  principle,  to  that  now  contended  for ;  and  that  Ti/therleigh  v.  Harbin 
(ante,  vol.  6,  p.  329)  was  a  decision  to  the  same  effect;  in  that  case,  as  in  this,  there 
was  an  original,  substantive  gift  to  the  issue  of  deceased  children. 

Mr.  Follett  and  Mr.  Reynolds  appeared  for  the  surviving  children  of  Mrs. 
Catlow  :  but 

The  Vice-Chancellor  [Sir  L.  Shadwell],  without  hearing  them,  said :  The 
question  first  to  be  decided  is  whether,  in  the  clause  under  which  alone  the  issue  of 
Mrs.  Catlow  can  take,  the  word  issue  must  not  be  taken  to  mean  children. 

In  that  clause  the  testator  refers  to  the  trusts  declared  by  the  preceding  clause. 
He  says  :  "  And,  from  and  after  the  decease  of  my  said  sister,  upon  trust  that  they, 
my  said  trustees,  do  and  shall  call  in  the  said  last-mentioned  part  of  the  said  trust 
monies,  and  do  and  shall  pay  and  apply  the  same  unto  and  amongst  her  issue,  and  to 
be  payable  at  the  like  times,  and  with  the  like  benefit  of  survivorship  and  accruer, 
and  in  like  manner  as  is  hereinbefore  expressed  and  declared  of  and  concerning  the 
sixth  part  of  the  said  last-mentioned  monies  hereinbefore  given  by  me  to  the  children 
of  my  said  late  sister  Jane  Taylor."  My  opinion,  therefore,  is  that  the  word  issue  in 
this  clause  must,  of  necessity,  [377]  be  taken  to  mean  children  ;  and  as,  under  the 
trusts  declared  by  the  preceding  clause,  no  grandchild  of  Mrs.  Taylor  could  take 
except  by  way  of  substitution  for  its  parent :  so,  under  this  clause  of  reference,  no 
child  of  a  deceased  child  of  Mrs.  Catlow  can  take  except  by  way  of  substitution  for 
its  parent;  and  as  Miss  Macdougall's  mother  died  in  the  testator's  lifetime,  and, 
therefore,  never  became  entitled  to  take.  Miss  Macdougall  herself  does  not  sustain 
that  character  which  will  entitle  her  to  take. 

[377]    Cochrane  v.  Robinson.     August  4,  1838. 

Supplemental  Suit.  '         ' 

An  executor  died  insolvent  after  a  sum  had  been  reported  due  from  him,  to  his 
testator's  estate,  in  a  suit  instituted  by  the  residuary  legatees.  A  supplemental 
suit  was  then  instituted  against  his  personal  representative.  Held,  that  the  decree 
in  that  suit  ought  not  to  be  confined  to  the  payment  of  the  sum  reported  due,  but 
ought  to  embrace  the  general  administration  of  the  executor's  estate. 
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The  bill  in  this  cause  was  filed  by  the  residuary  legatees  against  the  executors  of 
a  testator,  praying  the  usual  relief  in  like  cases. 

The  Master,  by  his  report  made  in  pursuance  of  the  decree,  found  the  sum  of 
£2600  to  be  due  to  the  testator's  estate  from  the  Defendant  Kobinson.  Robinson  after- 
wards died  insolrent :  whereupon  a  bill  of  revivor  and  supplement  was  filed  against  his 
personal  representatives,  praying  that  they  might  admit  assets  sufficient  to  pay  the 
£2600,  or  that  an  account  might  be  taken  of  his  estate  ;  and,  on  the  hearing  of  the 
supplemental  suit,  the  registrar  was  of  opinion  that  the  decree  ought  to  be  drawn 
up  in  the  same  terms. 

Mr.  Purvis,  however,  contended  that  the  decree  ought  not  to  be  so  limited,  but 
ought  to  direct  the  Master  to  advertise  for  Robinson's  creditors  in  general,  and  to 
order  his  estate  to  be  applied  in  payment  of  what  should  [378]  be  found  due  to  them 
as  well  as  the  £2600  found  due  to  the  testator's  estate.     And 


The  Yice-Chancellor  [Sir  L.  Shadwell]  so  ruled. 
Mr.  Knight  Bruce  and  Mr.  Stuart  also  were  counse 


sel  in  the  cause. 


[378]    v.  The  Bridgewater  Canal  Company.    August  4,  1838. 

Practice.     Demurrer. 

Pending  a  notice  of  motion  for  a  special  injunction,  the  Defendant  put  in  a  demurrer. 
Held,  that  the  demurrer  must  be  set  down  and  argued  instanter. 

After  the  Plaintiff  had  served  the  Defendants  with  notice  of  a  motion  for  a 
special  injunction,  the  Defendants  filed  a  demurrer  to  the  bill. 

The  Vice-Ch.\xcellor  [Sir  L.  Shadwell]  ruled  that,  under  these  circumstances, 
the  demurrer  must  be  set  down  and  argued  instanter. 


[379]    The  Attorney-General  r.  Cooper.    Km.  2,  7,  1838. 

Dismissal  of  Bill.     Costs. 

A  Plaintiff,  after  being  served  with  a  notice  of  motion  to  dismiss,  filed  a  replication 
and  informed  the  Defendant  that  he  had  done  so,  but  did  not  tender  the  costs  of 
preparing  and  serving  the  notice  of  motion.  Held,  that  the  Defendant  was 
entitled  to  the  costs  of  the  motion. 

The  Defendant  served  the  relators  with  notice  of  a  motion  to  dismiss  the 
information  for  want  of  prosecution.  On  the  day  on  which  the  notice  was  served, 
but  after  the  service,  the  relators  filed  a  replication  ;  and  shortly  afterwards  informed 
the  Defendant  that  they  had  done  so,  but  did  not  tender  to  him  the  costs  of  preparing 
and  serving  the  notice  of  motion. 

On  the  motion  being  made  by  Mr.  K.  Bruce,  the  question  was  whether  the 
Defendant  was  entitled  to  the  costs  of  it. 

Mr.  Blunt,  for  the  relators,  contended  that,  as  the  Defendant  had  persisted  in 
making  the  motion  after  he  had  notice  that  a  replication  had  been  filed,  he  was  not 
entitled  to  the  costs.     ReynoUs  v.  Nelson  {b  Madd.  60). 

Mr.  Knight  Bruce  said  that  he  could  not  obtain  the  costs  without  bringing  on 
the  motion. 

The  Vice-Ch.\ncellor  [Sir  L.  Shadwell]  said  that,  as  the  relators  had  not  tendered 
to  the  Defendant  the  costs  of  preparing  and  serving  the  notice,  they  must  pay  the 
costs  of  the  motion. 


■■? 
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[380]      BODDINGTON  V.  WoODLEY.      Alw.  6,.  1838.  ; 

Practice.     Amendment. 

Where  a  Plaintiff  wishes  to  amend  his  bill  but  does  not  require  a  further  answer,  the 
order  ought  to  contain  a  recital  to  that  effect,  otherwise  it  is  irregular. 

On  the  5th  of  March  the  Plaintiff  obtained,  by  petition  at  the  Rolls,  an  order  to 
amend  his  bill  on  payment  of  20s.  costs ;  and  afterwards  served  the  order  on  the 
Defendant's  Clerk  in  Court  and  paid  the  20s.  costs.  On  the  8th  of  March  the  amended 
bill  was  filed.  On  the  19th  the  Plaintiff  filed  a  replication.  On  the  21st  of  May 
the  Defendant  served  the  Plaintiff  with  notice  of  a  motion  that  the  replication  might 
be  taken  off  the  file,  and  that  he  might  be  at  liberty  to  answer  the  amended  bill. 

The  motion  was  now  made  by  Mr.  Jacob  and  Mr.  Hislop  Clarke.  They  said  that 
the  Defendant  had  suffered  the  time  allowed  for  answering  the  amended  bill  to  elapse,(l) 
in  consequence  of  the  order  to  amend  not  having  stated,  as  it  ought  to  have  done, 
that  the  Plaintiff  did  not  require  a  further  answer ;  whereby  the  Defendant  was 
misled,  and  was  induced  to  expect  that  he  should  be  served  with  a  subpcena  to 
appear  to  and  answer  the  amended  bill :  and  they  referred  to  the  forms  of  orders 
to  amend  in  Hand's  Practice,  7.5,  et  seq. 

Mr.  Knight  Bruce,  for  the  Plaintiff,  said  that  the  petition  at  the  Rolls,  on  which 
the  order  to  amend  was  obtained,  stated  that  no  further  answer  was  required  ;  that 
the  order  was  drawn  up  by  the  secretary  at  the  Rolls  in  the  usual  form  in  like  cases; 
that  if  there  was  any  irregularity  in  the  order,  the  Defendant  had  waived  his  right 
[381]  to  object  to  it  by  accepting  the  20s.  costs ;  and  that,  at  all  events,  the  indulgence 
sought  for  ought  not  to  be  granted,  unless  the  Defendant  made  an  affidavit  shewing 
that  justice  would  not  be  done  to  him,  unless  he  was  permitted  to  file  a  further  answer. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  think  that  the  order  to  amend  is 
informal. 

It  is  plain  that  the  orders  in  Hand's  Practice,  which  have  been  referred  to,  shew, 
on  the  face  of  them,  whether  the  Plaintiff  does  or  does  not  require  a  further  answer : 
but  this  order  omits  what  it  is  most  material  for  the  Defendant  to  know,  namely,  that 
the  Plaintiff  does  not  require  a  further  answer  :  and  the  objection  is  not  got  rid  of  by 
saying  that  the  Defendant  might  have  seen  the  petition  on  which  the  order  was 
obtained. 

The  order,  in  my  opinion,  is  one  by  which  any  practitioner  might  have  been  fairly 
misled :  and,  as  the  Defendant  tells  me  that  he  wishes  to  put  in  a  further  answer,  I 
think  that  I  ought  to  give  him  liberty  so  to  do ;  but  it  must  be  done  with  as  little 
prejudice  to  the  Plaintiff  as  possible. 

This  is  not  a  case  in  which  a  Defendant  seeks  to  vary  or  falsify  a  statement  con- 
tained in  his  former  answer ;  and,  therefore,  I  do  not  think  that  I  ought  to  require 
him  to  state  the  substance  of  the  answer  which  he  wishes  to  put  in. 

The  order  which  I  shall  make  is  that  the  Defendant  be  at  liberty  to  put  in  an 
answer  to  the  amended  bill,  and  that  he  be  allowed  six  weeks'  time  for  that  purpose ; 
the  answer,  when  filed,  to  be  without  prejudice  to  the  [382]  replication  and  the  other 
proceedings  in  the  cause,  which  have  been  taken  by  consent ;  and,  as  the  mistake  was 
made  by  the  oflicer  who  drew  up  the  order  and  not  by  either  of  the  parties  in  the 
cause,  I  shall  make  no  order  as  to  costs. 

The  practice  with  respect  to  amended  bills  was  certified  to  the  Vice-Chancellor  ! 
by  Mr.  Collis,  the  registrar,  to  be  as  follows  : — 

The  eight  days  (allowed  by  Lord  Brougham's  14th  Order)  comnience  after  the 
amended  bill  filed.  If  the  Plaintiff  requires  an  answer,  a  subpcena  is  to  be  served ; 
otherwise  not.  The  Plaintiff  cannot  reply  until  the  eight  days  expire.  If  the 
Plaintiff  requires  a  further  answer,  the  order  is  on  payment  of  20s.  costs.  If  no 
answer  is  required,  without  costs,  amending  Defendant's  office  copy,  unless  a  new  i 

(1)  See  Lord  Brougham's  10th  and  14th  Orders. 
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engrossment  is  necessary,  and  then  on  payment  of  20s.  costs.  If  the  Defendant  is 
desirous  of  putting  in  an  answer  to  the  amended  bill,  he  must  take  out  a  warrant 
within  the  eight  days. 


[383]    The  Corporation  of  Dartmouth  v.  Holdsworth.    Nov.  6,  1838. 

Practice.    Bismissal. 

Where  a  Plaintiff  files  a  replication  after  being  served  with  notice  of  a  motion  to 
dismiss  but  before  the  motion  is  made,  no  order  ought  to  be  made  on  the  motion, 
except  for  the  Plaintitt'  to  pay  the  costs  of  it. 

After  a  notice  of  motion  to  dismiss  the  bill  for  want  of  prosecution  had  been 
served,  but  before  the  motion  was  made,  the  Plaintiff  filed  a  replication  ;  and,  on  the 
motion  being  made,  the  PlaintitTs  counsel  stated  that  that  step  had  been  taken  ;  upon 
which  it  was  understood  that  the  usual  order  in  like  cases  should  be  made.  The 
order,  however,  as  drawn  up  by  the  registrar,  directed  the  Plaintiff  to  file  a  subjuena 
to  rejoin  and  to  take  the  other  steps  pointed  out  by  the  16th  Amended  Order,  and 
also  to  pay  to  the  Defendant  the  costs  of  the  motion. 

Mr.  Teed,  for  the  Plaintiff,  now  moved  to  discharge  that  order  for  irregularitv, 
except  so  far  as  it  directed  the  Plaintitt"  to  pay  the  costs  of  the  motion. 

Mr.  Knight  Bruce,  for  the  Defendant,  said  that,  although  the  Plaintiflf  had  taken 
one  of  the  proceedings  required  by  the  16th  Order  before  the  motion  to  dismiss  was 
made,  he  was  bound  to  take  the  others  also. 

The  Vice-Chancellor  [Sir  L.  Shad  well]  said  that  where  a  Plaintiff,  on  being 
ser^-ed  with  a  notice  of  motion  to  dismiss,  filed  a  replication  before  the  motion  was 
made,  the  uniform  course  of  practice  for  the  last  seven  years  had  been  to  order  him 
merely  to  pay  the  costs  of  the  motion  ;  which  was  exactly  consonant  to  what  he  had 
decided  in  JFilliam^  v.  Janaway  {ante,  vol.  6,  p.  77;  see  The  Attorney-General  v. 
Cooper,  ante,  p.  379),  on  the  17th  Order. 

Motion  granted. 


[384]     Eale.s  v.  The  Earl  of  Cardigan.    Nov.  16,  1838. 

[S.  C.  8  L.  J.  Ch.  11.     Observed  upon,  Bryan  v.  Tvngg,  1867,  L.  R.  3  Ch.  186.] 

JFill.     Construction. 

Testatrix  gave  to  her  servants,  Samuel  Eales,  and  Charlotte,  his  wife,  an  annuity  of 
£200  a  year  each,  for  their  lives  and  the  life  of  the  survivor.  Held,  that  each  of 
the  legatees  was  entitled  to  an  annuity  of  £200  during  their  joint  lives  and  the  life 
of  the  survivor  of  them. 

The  testatrix  in  this  cause,  after  giving  legacies  of  sums  in  gross  and  annuities  to 
several  persons,  proceeded  thus  : — 

"  I  give  unto  my  servants,  Samuel  Eales  and  Charlotte,  his  wife,  an  annuity  of 
£200  each  for  their  lives  and  the  life  of  the  survivor,  to  commence  from  the  time  of 
my  decease  and  to  be  paid  by  equal  quarterly  payments."  By  a  codicil,  after  reciting 
that  she  had,  by  her  will,  given  annuities  to  S.  Eales  and  Charlotte,  his  wife,  she 
charged  her  real  and  personal  estate  with  the  payment  of  the  annuities  given  to  them 
and  the  other  annuitants  named  in  her  will. 

Samuel  Eales  died,  leaving  his  wife  surviving. 

Mr.  Spence  and  Mr.  Wilbraham,  for  the  Plaintiff,  Charlotte  Eales,  contended  that 
two  annuities  of  £200  were  given  by  the  will,  and  that  Mrs.  Eales,  having  survived 
her  husVjand,  had  become  entitled  to  both  the  annuities,  that  is,  to  an  annuity  of 
£400. 

Mr.  Coleridge,  for  the  personal  representative  of  Samuel  Eales,  said  that  the 
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husband  and  wife  took  each  an  annuity  of  £200  for  their  joint  lives  and  the  life  of 

^'T'^^Z:^^t&'^^^^oi,i^lZS^  the  parties  interested  in 
the  testatrK^s  estate,  aid  that,  considering  that  the  annuitants  had  been  servants  o 
te  testatrix  a„d  that  they  were  living  together  as  man  and  wife,  it  was  impossible 
to  imagine  hat  the  testatrix  meant  to  give  them  more  than  one  annuity  of  £200; 
fL  .hlTitended  only  a  personal  benefit  to  them,  and  could  not  have  entertained  a 
nnHon  of  an  aiii  v^oing  to  the  executors  of  an  old  servant :  that,  after  having 
"S  to  S  Ea^s  an^^  his  wife  an  annuity  of  £200  each  for  their  lives,  it  occurred  to 
fhe  testatrix  that  that  might  mean  for  their  joint  hves,  and  by  way  of  precaution,  she 
added  the  words,  "and  for  the  life  of  the  survivor,"  in  order  to  prevent  the  annuity 
frnm  ppasin<'  on  the  death  of  one  of  them.  ,        .       ,  .,  , 

The  ViSe-Chancellor  [Sir  L.  Shadwell].  This  is  the  simplest  case  possible. 
The  words  of  the  bequest  are  perfectly  plain,  and  the  construction  which  they  ought 

to  receive  is  free  from  doubt.  ,  t^  ,  i  /-.u    i  t^     u- 

The  testatrix  says  •  "  I  give  unto  my  servants  Samuel  Eales  and  Charlotte,  his 
wife  an  annuity  of  £200  a  year  each."  If  the  bequest  had  stopped  there,  each  would 
have  been  entitled  to  an  annuity  of  £200  ;  for,  if  a  testator  gives  to  his  sons,  John 
and  Richard,  a  horse  each,  the  bequest  would  not  be  satisfied  by  the  delivery  of  one 
horse  to  the  two  legatees ;  but  each  of  them  must  have  a  horse :  and  that  this 
testatrix  knew  that  she  had  given  two  annuities  appears  to  me  to  be  manifest  from 
the  recital  in  the  codicil :  "  Whereas  I  have,  by  my  will,  given  annuities  to  Samuel 
Eales  and  Charlotte,  his  wife,"  &c.  ,        .         ,     .  ,  •  ,      , 

The  testatrix  then  proceeds  to  point  out  the  time  during  which  the  annuities 
were  to  continue ;  and,  for  [386]  that  purpose,  she  uses  the  words,  "  for  their 
lives  and  the  life  of  the  survivor."  In  my  opinion,  therefore,  there  can  be  no 
doubt  that  the  husband  was  entitled  to  an  annuity  of  £200  a  year  during  the  joint 
lives  of  himself  and  his  wife  and  the  life  of  the  survivor  of  them,  and  that  the  wife 
was  entitled  to  an  annuity  of  the  same  amount  during  the  joint  lives  of  herself  and 
her  husband  and  the  life  of  the  survivor  of  them  ;  and  the  consequence  is  that  the 
representatives  of  the  husband  are  entitled  to  an  annuity  of  £200  a  year  during  the 
life  of  the  wife. 

[386]     Slade  v.  Fooks.     Nov.  16,  1838.  K 

rS  C.  8  L.  J.  Ch.  41  ;  2  Jur.  961.     Followed,  In  re  Banner,  1881,  19  Ch.  D  201. 
See  mih  V.  Bannister,  1885,  30  Ch.  D.  512.] 

IPlll.     Cmitrudion.     Second  Cousins. 

Testatrix  bequeathed  her  residue  to  her  second  cousins  of  the  name  of  S.,  and  the 
issue  of  such  of  them  as  were  dead.  She  had  no  second  cousins,  but  she  had  three 
first  cousins  once  removed  of  that  name,  two  of  whom  were  living  at  her  death, 
and  had  children,  but  the  third  was  then  dead,  leaving  children.  Held,  that  the 
two  surviving  first  cousins  once  removed,  and  the  children  of  the  one  who  was 
dead,  were  entitled  to  the  residue,  to  the  exclusion  of  the  children  of  the  former, 
although  they  were  in  the  same  degree  of  relationship  to  the  testatri.x  as  her  second 
cousins  would  have  been  had  she  had  any. 

The  testatrix  in  the  cause  directed  the  residue  of  her  property  to  be  paid  to  and 
equally  divided  between  all  her  second  cousins  of  the  name  of  Slade  ;  and,  if  any  of 
them  should  have  died  leaving  issue,  that  their  shares  should  go  to  their  issue. 

It  appeared  by  the  Master's  report,  made  in  pursuance  of  the  decree,  that  the 
testatrix  had  no  second  cousins,  but  that  she  had  three  first  cousins  once  removed  of 
the  name  of  Slade,  two  of  whom  were  living  and  had  children,  and  that  the  third  had 
died  leaving  children. 

Mr.  Jacob  and  Mr.  Thomas  Turner,  for  the  Plaintiffs,  the  surviving  first  cousins 
once  removed  and  the  children  [387]  of  the  one  who  had  died,  contended  that,  as  the 
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testatrix  had  iio  second  cousins,  she  must  have  meant  to  designate  by  that  expression 
her  first  cousins  once  removed,  and  therefore,  that  the  two  who  were  living  and  the 
children  of  the  one  who  had  died  were  entitled  to  the  residue. 

Mr.  Knight  Bruce,  for  the  children  of  the  surviving  first  cousins  once  removed, 
said  that  the  term  second  cousins  was  no  more  applicable  to  first  cousins  once 
removed  than  it  was  to  first  cousins  twice  removed  ;  that  the  latter  stood  in  the  same 
degree  of  relationship  to  the  testatrix  as  her  second  cousins  would  have  done,  if  she 
had  had  any,  and,  consequently,  the  Court  must  hold  the  children  of  the  two 
surviving  first  cousins  once  removed  to  be  included  in  the  bequest. 

Mr.  Hayter  appeared  for  the  executors  of  the  testatrix. 

The  Vice-Ch.\ncellor  [Sir  L.  Shadwell]  said  that,  in  disposing  of  her  residuary 
estate,  the  testatrix  had  only  two  generations  of  persons  in  her  contemplation,  namely, 
those  whom  she  called  her  second  cousins  and  the  issue  of  such  of  them  as  were  dead  : 
that  it  was  very  common  for  persons  to  call  the  children  of  their  first  cousins  their 
second  cousins ;  and,  therefore,  he  must  hold  that  the  two  surviving  first  cousins  once 
removed  and  the  children  of  the  one  who  was  dead  were  alone  entitled  to  the 
residue  ;  the  two  survivors  taking  one-third  each,  and  the  children  of  the  deceased 
the  remaining  third. 

[388]     Parkes  v.  Bott.     Mv.  23,  1838. 

[S.  C.  8  L.  J.  Ch.  14.] 

Deed.     Construction.     Policy  of  Insurance.     Bonus. 

A  marriage  settlement  recited  that  it  had  been  agreed,  on  the  treaty  for  the  marriage, 
that  the  intended  husband  should  insure  his  life  in  the  Rock  Insurance  Office,  in 
the  names  of  trustees,  in  the  sum  of  £3000 ;  that  the  dividends  of  certain  canal 
shares  should  be  applied  in  keeping  the  policy  on  foot ;  that  the  said  sum  of  £3000 
under  the  policy  should  be  settled  in  manner  thereinafter  mentioned  :  and  that,  in 
pursuance  of  the  agreement,  the  intended  husband  had  made  an  insurance  on  his 
life  in  the  Rock  Office,  in  the  sum  of  £3000,  in  the  names  of  the  trustees  of  the 
deed  ;  and  it  was  declared  that  the  trustees  should  stand  possessed  of  the  polici/,  in 
trust  for  the  intended  husband  until  the  marriage,  and  that,  upon  the  solemnization 
thereof,  they  should  stand  possessed  of  tlie  said  sum  of  £3000,  when  received  under 
the  policy,  upon  certain  trusts  for  the  benefit  of  the  intended  wife  and  the  children 
of  the  marriage.  The  husband  became  bankrupt  and  afterwards  died.  On  his 
death,  a  considerable  bonus  was  payable  on  the  £3000.  Held,  that  the  husband's 
assignees  were  not  entitled  to  the  bonus,  but  that  that  sum,  as  well  as  the  £3000, 
belonged  to  the  trustees  of  the  settlement. 

By  the  settlement  on  the  marriage  of  John  Parkes  the  younger,  son  of  John 
Parkes  the  elder,  with  Anna  Maria  Rees,  bearing  date  the  28th  of  March  1817,  after 
reciting  that  it  was  agreed  on  the  treaty  for  the  marriage  that  John  Parkes  the 
elder  should  settle  in  the  manner  therein  mentioned  13  shares  in  the  Warwick  and 
Xapton  Canal  Navigation,  and  that  John  Parkes  the  younger  should  insure  his  life 
in  the  Rock  Insurance  Office  in  Bridge  Street,  Blackfriars,  London,  in  the  names  of 
trustees,  in  the  sum  of  £3000  :  for  keeping  which  policy  on  foot,  if  the  interest  and 
dividends  of  the  canal  shares  should  at  any  time  be  insufficient  for  that  purpose,  his 
father  should  join  with  him  as  security  ;  and,  further,  that  John  Parkes  the  younger 
should  by  his  bond  secure  to  trustees  the  transfer  by  his  heirs,  executors  or 
administrators,  within  three  calendar  months  next  after  his  decease  of  £4400  consols, 
into  the  names  of  such  trustees,  to  the  intent  that  the  same,  together  with  the 
[389]  Mitl  sum  of  £3000  under  the  policy,  might  become  settled  in  the  manner  there- 
inafter mentioned ;  and  that,  in  part  pursuance  of  the  agreement,  John  Parkes  the 
younger  had  made  an  insurance  in  the  said  assurance  office,  in  the  sum  of  £3000  for 
his  life,  in  the  names  of  the  Plaintiffs,  and  that  he  had  also  executed  a  bond  to  the 
Plaintifi"s  for  securing  the  transfer  into  their  names,  of  the  £4400  consols,  upon  the 
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trusts  of  the  settlement :  it  was  witnessed  that  John  Parkes  the  elder  assigned  the 
canil  shares  to  the  Plaintiffs ;  and  it  was  declared  that  they  should  stand  possessed 
thereof  in  trust  for  John  Parkes  the  elder,  his  executors,  &c.,  until  the  marriage 
should 'take  effect,  and  of  the  policy  of  assurance  in  trust  for  John  Parkes  the 
younger  his  executors,  &c.,  until  the  marriage  should  take  effect ;  and,  upon  the 
solenrnization  thereof,  that  they  should  stand  possessed  of  the  canal  shares,  and  oj  the 
said  sum  of  £3000,  when  received  under  the  policy,  and  the  £4400  consols,  when 
transferred  into  their  names,  upon  the  trusts  after  expressed  (that  is  to  say),  as  to 
the  canal  shares,  upon  trust,  out  of  the  interest  and  dividends  thereof,  to  pay  the 
premiums,  duty  and  other  charges  and  expenses  payable  upon  the  policy,  in  order  that 
the  same  might  be  kept  on  foot  so  long  as  the  purposes  of  the  settlement  might  require, 
and  subject  thereto,  to  pay  such  interest  or  dividends  to  John  Parkes  the  younger, 
for  his  life;  and  upon  his  "decease,  upon  trust,  to  invest  (he  said  sum  of  £3000,  when 
received  under  the  policy,  in  the  purchase  of  Reduced  3  per  cent,  annuities  in  the 
names  of  the  then  trustees  of  the  settlement,  and  to  stand  possessed  as  well  of  the 
Eeduced  3  per  cent,  annuities  so  to  be  purchased  as  also  of  the  £4400  consols  and  the 
canal  shares,  upon  trust  to  pay  to  Anna  Maria  Rees  the  interest  and  dividends 
thereof,  for  the  then  remainder  of  her  [390]  life,  and  after  the  decease  of  the  survivor 
of  John  Parkes  the  younger,  and  Anna  Maria  Rees,  upon  trust  to  transfer  and  assign 
the  Bank  annuities  then  standing  in  the  names  of  the  trustees,  and  the  canal  shares, 
to  the  children  of  the  marriage ;  and  in  case  there  should  be  no  such  child,  upon 
trust  to  transfer  the  Bank  reduced  3  per  cent,  annuities,  being  the  fund  in  which  the 
said  sum  of  £3000  was  to  be  so  laid  out  as  aforesaid,  to  the  executors,  administrators 
and  assigns  of  John  Parkes  the  younger ;  and  to  assign  and  transfer  the  canal  shares 
and  the  £4400  consols  to  such  person  and  persons,  &c.,  as  Anna  Maria  Rees  should 
appoint,  and  in  default  of  such  appointment,  to  her,  her  executors  and  administrators; 
and  John  Parkes  the  elder,  and  John  Parkes  the  younger,  covenanted  with  the 
Plaintiffs,  that  if  the  interest  and  dividends  of  the  canal  shares  should  at  any  time  be 
insufficient  for  that  purpose,  they  would  discharge  the  premiums,  duty  and  other 
charges  payable  upon  the  policy,  in  order  that  the  same  might  be  kept  on  foot  so  long 
as  the  purposes  of  the  settlement  might  require. 

In  1828  John  Parkes  the  younger  became  bankrupt,  and  the  Defendant,  Bott, 
was  chosen  his  assignee.  In  1836  he  died,  leaving  his  wife  and  three  children 
surviving.  On  his  death  the  Rock  Assurance  Company  paid  the  trustees  of  the 
settlement  £3885,  being  the  amount  of  the  sum  insured  by  the  policy  and  three 
bonuses  thereon.  Bott  having  claimed  the  £88-5  on  the  ground  that  it  was  a  separate 
sum  from  the  £3000  secured  by  the  policy,  and,  therefore,  was  not  subject  to  the 
trusts  of  the  settlement,  but  belonged  to  the  estate  of  J.  Parkes  the  younger,  the  bill 
was  filed  by  the  trustees  against  Bott  and  Mrs.  Parkes  and  her  children,  pray-[391]- 
ing  that  the  rights  and  interests  of  all  parties  in  the  £885  might  be  declared  by  the 
Court. 

Mr.  Sharpe  appeared  for  the  Plaintiffs  the  trustees  of  the  settlement. 

Mr.  Jacob  and  Mr.  Neate,  for  the  assignee  of  John  Parkes  the  younger,  contended 
that  nothing  passed  to  the  trustees  of  the  settlement,  except  the  sum  for  which  the 
policy  was  effected,  as  was  evident  from  the  expression  used  throughout  the  deed,  of 
the  said  sum  of  £3000. 

Mr.  Knight  Bruce  and  Mr.  Loftus  Wigram,  for  the  cestuis  que  trust  under  the 
settlement,  argued  that  the  bonuses,  as  well  as  the  sum  originally  insured,  were 
subject  to  the  trusts  of  the  settlement ;  and  thev  cited  Courtney  v.  Ferrers  (ante, 
vol.  1,  p.  137).  ^  ^ 

The  Vice-Chancellor  [Sir  L.  Shadwell]  having  referred,  during  the  argument, 
to  the  prospectus  of  the  Rock  Life  Assurance  Company,  said : 

If  the  parties  to  the  settlement  had  meant  that  the  husband  should  take  the 
bonuses,  as  separate  and  distinct  from  the  sum  insured,  they  would  have  said  so ;  but 
their  meaning  was  that  the  policy  should  be  settled. 

The  recital  is  that  it  was  agreed  that  John  Parkes  the  younger  should  insure  his 
life  in  the  R,ock  Insurance  Office,  in  the  names  of  trustees,  for  keeping  lohich  poUci/  on 
foot,  if  the  interest  and  dividends  of  the  canal  .shares  should,  at  any  time,  be  insuffi- 
cient for  [392]  that  purpose,  his  father  should  join  with  him  as  security  ;  and  further, 
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that  he  should,  by  his  bond,  secure  unto  trustees,  the  transfer,  by  his  heirs,  executors 
or  administrators,  within  three  calendar  months  next  after  his  decease,  of  £4400 
consols,  into  the  names  of  such  trustees,  to  the  intent  that  the  same,  together  with 
the  said  sum  of  X3000  under  the  said  policy,  might  become  vested  in  manner  therein- 
after mentioned ;  and  that,  in  part  pursuance  of  the  said  agreement,  the  said  John 
Parkes  the  younger  had,  on  the  13th  day  of  the  then  instant  month,  made  an 
insurance  in  the  said  assurance  office,  in  the  said  sum  of  £3000  for  his  life,  in  the 
names  of  the  trustees :  and  then  it  is  declared  that,  until  the  marriage  should  take 
effect,  the  trustees  should  stand  possessed  of  the  canal  shares  in  trust  for  John  Parkes 
the  elder,  and  of  Ih^  policy  of  assurance,  in  trust  for  John  Parkes  the  younger ;  and 
that,  upon  the  solemnization  of  the  marriage,  the  trustees  should  stand  possessed  of 
the  canal  shares  upon  trust,  by  and  out  of  the  interest  or  dividends  thereof,  from 
time  to  time,  to  pay  and  defray  the  premiums,  duty  and  other  charges  and  expenses 
(if  any  there  should  be),  for  the  time  being  payable  upon  tlw  saiil  policij  of  assurance, 
in  order  that  such  policy  might  be  kept  on  foot  so  long  as  the  purposes  of  the  settle- 
ment might  require,  and  to  pay  over  the  residue  or  surplus  of  such  interest  or 
dividends,  from  time  to  time,  to  the  said  John  Parkes  the  younger,  so  long  as  the 
expenses  of  keeping  the  said  policy  on  foot  should  be  borne  out  of  the  said  trust  fund. 
Then,  in  the  subsequent  part  of  the  settlement,  we  find  these  words :  "  And  upon  the 
decease  of  the  said  John  Parkes  the  younger,  upon  trust  to  lay  out  and  invest  the 
said  sum  of  £3000,  when  received  under  the  said  policy  of  insurance,  in  the  purchase 
of  Bank  Reduced  3  per  cent,  annuities." 

[393]  Therefore  one  of  the  subjects  of  the  settlement  was  the  policy  of  insurance. 
And  it  is  to  be  observed  that  no  trust  is  declared,  in  any  part  of  the  deed,  as  to  any 
increase  on  the  sum  for  which  the  policy  was  effected.  My  opinion,  therefore,  is  that 
it  was  the  intention  of  the  parties  to  settle,  not  merely  a  sum  of  £3000,  but  the  full 
benefit  of  the  policy. 

Declare  that  the  sum  of  £885,  the  amount  of  the  bonuses,  is  subject  to  the  trusts 
of  the  settlement.     No  order  made  as  to  the  costs  of  the  assignee. 

[393]    Baldwin  v.  The  Society  for  the  Diffusion  of  Useful 
Knowledge.    Nov.  19,  1838. 

[S.  C.  2  Jur.  961.] 

Agreement.    Specific  Performance.     Injunction. 

By  an  agreement  between  the  Plaintiffs  and  the  Defendants,  the  former,  in  consideration 
of  certain  payments  to  be  made  by  them  to  the  latter,  were  to  have  the  exclusive 
right  of  engraving  and  publishing  a  series  of  maps  from  drawings  to  be  furnished 
to  them,  from  time  to  time,  by  the  latter.  The  Court  refused  to  restrain  the 
Defendants  from  acting  in  \-iolation  of  the  agreement,  as  it  could  not  compel  the 
Defendants  to  furnish  the  drawings ;  and  therefore  could  not  decree  a  specific 
performance  of  the  agreement. 

The  bill  stated  an  agreement  between  Messrs.  Baldwin  &  Cradock,  booksellers  and 
publishers,  and  the  Defendants,  by  which  it  was  agreed  that  a  series  of  maps,  forming 
a  complete  atlas  of  ancient  and  modern  geography,  should  be  published,  by  Baldwin 
&  Cradock,  from  drawings  to  be  furnished  by  the  Defendants ;  that  the  sole  and 
exclusive  right  of  publishing  and  selling  the  maps  should  belong  to  Baldwin  & 
Cradock ;  that  they  should  pay  the  expense  of  engraving  the  plates  of  the  maps ; 
that  the  maps  should  be  sold  in  numbers  consisting  of  two  maps  each ;  and  that 
Baldwin  &  [394]  Cradock  should  pay  a  certain  sum  to  the  Defendants  for  every  1000 
numbers  sold  over  and  above  8000. 

Baldwin  &  Cradock,  after  having  published  seventy  numbers  of  maps  under  this 
agreement,  became  embarrassed  in  their  circumstances,  and  made  an  assignment  of 
their  stock  and  effects  to  trustees  for  the  benefit  of  their  creditors.  The  insolvency 
of  Baldwin  &  Cradock  having,  as  the  Defendants  conceived,  put  an  end  to  the  agree- 
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ment,  they  published  the  three  subsequent  numbers  of  the  maps  at  their  office  in 
Lincohi's  Inn  Fields,  upon  which  the  bill  was  filed  by  Baldmn  &  Cradock  and  their 
trustees,  praying  that  an  account  might  be  taken  of  all  sums  of  money  received,  or 
which  should  be  received,  by  the  Defendants  or  any  person  on  their  behalf,  in  respect 
of  numbers  71,  72  and  73  of  the  publication,  or  any  other  numbers  which  they  might 
thereafter  publish  or  cause  to  be  published  otherwise  than  by  or  through  the  Plaintiffs 
as  the  publishers  thereof  under  the  agreement ;  and  that  they  might  be  ordered  to  pay 
over  to  the  Plaintiffs  what  should  be  found  due  on  the  said  account,  the  Plaintiffs 
offering  to  make  to  the  Defendants  all  the  payments  which  would  have  been  made,  or 
would  thereafter  be  made,  by  Baldwin  &  Cradock,  in  the  due  execution  of  the  agree- 
ment, and  otherwise  fully  to  perform  the  same  on  their  parts  ;  and  that  the  Defendants 
might  be  ordered  to  deliver  up  to  the  Plaintiffs  all  the  copies  of  the  maps  contained 
in  the  said  three  numbers,  or  which  should  be  contained  in  any  future  numbers  of  the 
publication  which  they  might  thereafter  publish  or  cause  to  be  published  otherwise 
than  through  or  by  the  Plaintiffs  as  the  publishers  thereof  under  the  agreement,  and 
also  the  engraved  plates  used  or  to  be  used  for  printing  the  said  maps,  or  any  maps 
being  part  of  the  before-mentioned  series ;  [395]  and  that  the  rights  and  interests  of 
the  Plaintiffs  under  the  agreement  might  be  declared,  protected  and  enforced ;  and 
that,  in  the  meantime,  the  Defendants  might  be  restrained  from  selling  or  exposing 
to  sale,  or  otherwise  disposing  of  numbers  71,  72  and  73;  and  from  causing  to  be 
printed,  and  selling  or  exposing  to  sale  any  other  numbers  which  should  be  so 
numbered  or  described,  or  be  published  in  such  a  form  as  to  purport  to  be  a  con- 
tinuation of  the  work  of  which  the  first  seventy  numbers  had  been  published  by  the 
Plaintiffs  ;  and  that  they  might  be  also  restrained  from  printing,  or  causing  to  be 
printed,  and  from  selling  or  exposing  to  sale  any  of  the  maps  being  part  of  the 
intended  series  of  maps  before  mentioned. 

Mr.  Wigram  and  Mr.  James  Eussell  now  moved  for  the  injunction.  They  cited 
Hogg  V.  Kirby  (8  Ves.  215). 

Mr.  Knight  Bruce,  Mr.  Jacob  and  Mr.  Booth,  for  the  Defendants,  cited  Clarice  v. 
Price  (J.  Wilson's  C.  C.  157),  Kemble  v.  Kean  (ante,  vol.  6,  p.  333),  and  Kimherhy  v. 
Jennings  (Ibid.  340). 

The  Vice-Chancellor  [Sir  L.  Shadwell],  after  stating  other  grounds  for  refusing 
the  motion,  said  :  How  can  I  compel  the  Society  for  the  Diffusion  of  Useful  Knowledge 
to  furnish  the  Plaintiffs  with  drawings  of  maps,  from  the  engraving  and  publishing  of 
which  they  are  to  derive  a  profit  ?  If  I  cannot  do  so,  the  principle  which  Lord  Eldoa 
adopted  in  Clarlx  v.  Price  applies ;  and,  as  I  am  unable  to  compel  a  specific  perform- 
ance of  the  agreement  between  Messrs.  Baldwin  &  Cradock  and  the  Society,  I  cannot 
grant  the  injunction,  which  is  merely  ancillary  to  what  the  Court  may  do  at  the 
hearing  of  the  cause. 


[396]    Cro^vtoot  v.  Mandee.    June  16,  1840. 

Pleading. 

"Where  a  person  named  as  a  Defendant  dies  before  appearance,  an  original  bill,  and 
not  a  bill  of  revivor,  ought  to  be  filed  against  his  personal  representative. 

A  person  named  as  a  Defendant  died  before  appearance  ;  upon  which  the  Plaintiffs 
filed  a  bill  of  revivor  against  his  personal  representative. 

The  Vice-Chanxellor  [Sir  L.  Shadwell]  said  that  his  attention  had  been  often 
called  to  the  point  when  he  was  at  the  Bar,  and  that  he  had  always  considered  it  to 
be  a  settled  rule  that,  in  such  a  case,  a  bill  ought  to  be  filed  against  the  personal  repre- 
sentative of  the  deceased,  which  would  be  an  original  bill  as  far  as  respected  the 
Defendant,  but  a  supplemental  bill  with  respect  to  the  suit ;  and  His  Honor  ordered 
the  cause  to  stand  over  in  order  that  such  a  bill  might  be  filed. 

Mr.  Knight  Bruce,  Mr.  Spence,  Mr.  Jacob,  Mr.  Temple,  Mr.  Jeremy,  Mr.  Parry, 
Mr.  Bazalgette,  Mr.  Rogers  and  Mr.  Norie,  appeared  for  the  different  parties. 
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[397]    Thompson-  v.  Kendall.    June  16,  19,  20,  1840. 

Insolvent.     Costs.     Foreclosure. 

The  assignee  of  an  insolvent  mortgagor,  who  by  his  answer  to  a  bill  of  foreclosure 
disclaimed,  and,  before  the  bill  was  filed,  had  consented  to  join  in  conveying  the 
estate  to  the  mortgagor,  and  had  distributed  the  insolvent's  estate  amongst  the 
creditors,  was  ordered  at  the  hearing  to  be  paid  his  costs  of  the  suit  by  the  Plaiutitf. 

This  was  a  foreclosure  suit. 

About  three  years  after  the  mortgage  had  been  made,  the  Defendant  Kendall,  the 
mortgagor,  took  the  benefit  of  the  Insolvent  Debtors  Act,  and  the  Defendant  Kitching 
was  the  assignee  of  his  estate.  Kitching  in  his  answer  said  that  he  did  not  claim  any 
estate,  right  or  interest  in  or  to  the  mortgaged  premises  which  passed  to  him  as 
assignee,  he  believing  that  the  same  were  mortgaged  for  considerably  more  than  they 
were  worth;  that  in  July  1838  the  Plaintiff's  solicitors  informed  him  that  Kendall 
was  ready  to  convey  the  premises  to  the  Plaintifl',  and  that  he  was  a  necessary 
party  to  the  conveyance  as  assignee,  and  desired  him  to  inform  them  to  whom  they 
were  to  send  the  draft  for  perusal  on  his  behalf :  that  he  directed  the  draft  to  be 
sent  to  his  solicitor,  and  the  same  was  afterwards  sent  to  and  approved  of  by  his 
solicitor,  and  then  returned  to  the  Plaintift"s  solicitors  ;  after  which  time  no  com- 
munication whatever  was  made  by  the  Plaintifl'  or  her  solicitors  to  the  Defendant  or 
his  solicitor  until  he  was  served  with  the  subpoena  :  that  he  had  duly  distributed  all 
the  assets  of  the  insolvent,  which  had  come  to  his  hands,  amongst  the  creditors ;  and, 
under  the  circumstances  aforesaid,  he  disclaimed  all  estate,  right,  title  and  interest  in 
and  to  the  mortgaged  premises,  and  claimed  to  be  paid  his  costs  of  the  suit  by  the 
Plaintiff. 

[398]  Mr.  Wigram  and  Mr.  Solomon  Atkinson,  for  the  Plaintiff. 

Mr.  \Vray,  for  the  Defendant  Kitching. 

Mr.  Simons,  for  the  Defendant  Walker,  a  mortgagee  prior  to  the  Plaintiff. 

The  Defendants  Kendall  and  wife  did  not  appear  at  the  hearing. 

The  Plaintiffs  counsel  proposed  to  dismiss  the  bill  as  against  the  Defendant 
Walker,  with  costs,  and,  as  against  the  Defendant  Kitching,  without  costs ;  and  to 
take  a  decree  of  foreclosure  against  Kendall  and  wife  only. 

Mr.  Wray  contended  that  as  Kitching  disclaimed  and  had  disposed  of  the 
insolvent's  assets,  and  as,  before  the  bill  was  filed,  he  had  consented  to  join  in 
conveying  the  mortgaged  premises  to  the  Plaintiff,  he  ought  to  be  paid  his  costs. 

Mr.  Wigram  and  Mr.  S.  Atkinson  contended  that  Kitching  was  not  entitled  to 
his  costs;  and  cited  Collins  v.  Shirley  (1  Euss.  &  Myl.  638),  Barry  v.  JVray  (Beames 
on  Costs,  392),  Mount/ord  v.  Scott  (3  Madd.  34),  Woodward  v.  Haddon  {ante,  vol.  4, 
p.  606). 

The  Vice-Ch.\ncellor  [Sir  L.  Shadwell].  You  have  unnecessarily  thrown  upon 
the  assignee  [399]  the  expense  of  coming  to  the  hearing  in  a  case  where  he  says  by 
his  answer  that  he  disclaims  all  interest  in  the  mortgaged  estate,  and  that  he  has 
distributed  the  assets  of  the  insolvent  amongst  the  creditors.  It  seems  very  hard  that 
in  such  a  case  the  assignee  is  not  to  have  his  costs. 

Before  I  decide  the  point,  I  must  look  to  see  how  the  case  of  Collins  v.  Shirley 
stands  in  Reg.  Lib. 

June  20.  The  Vice-Chancellor.  I  have  examined  the  case  of  Collins  v.  Shirley, 
in  Reg.  Lib.  A.  1829,  fo.  2325,  B.  ;  and  I  find  that  the  statement  in  the  printed 
report  that  the  assignees  said  they  would  have  released  the  equity  of  redemption  if 
any  application  for  that  purpose  had  been  made  to  them  does  not  appear  from  the 
registrar's  book  to  have  been  in  their  answer ;  but  they  said  that  all  the  real  and 
personal  estate  of  the  insolvent  had  been  and  then  was  vested  in  them ;  and  then 
they  disclaimed  all  interest  in  the  mortgaged  premises  and  the  equity  of  redemption 
thereof  ;  so  that  they  admitted  that  they  had  the  interest  and  then  disclaimed  it ;  and 
that  admission  not  only  made  it  necessary  to  bring  them  to  the  hearing,  but  also 
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shewed  that  they  had  a  fund  to  answer  all  the  costs  to  which  they  might  be  subjected 
by  being  brought  to  the  hearing.  .  .        .  ,      , 

Here  the  a'ssignee  disclaims,  and  also  states  that  he  was  ready  to  join  with  the 
mort''a''ors  in  conveying  the  mortgaged  estate  to  the  Plaintiff,  and  that  all  the  estate 
r400f  ol  the  insolvent  which  has  come  to  his  hands  has  been  distributed  amongst  the 
creditors :  so  that  there  is  no  fund  applicable  to  answer  the  costs  of  bringing  him 
before  the  Court :  and,  under  these  circumstances,  I  think  that  the  Plaintiff  ought  to 
pay  the  costs  of  bringing  the  assignee  before  the  Court. 

[400]    Williams  v.  Macdonnell.    June  17,  19,  18-10. 

New  Orders.     Construction  of  the  17 th  Amended  Order. 

The  words,  "  the  second  term  then  next  following,"  in  the  17th  Amended  Order  mean, 
not  the  second  term  following  the  undertaking  to  speed,  but  following  the  day  on 
which  the  order  for  the  commission  to  examine  witnesses  is  served. 

The  16th  Amended  Order  requires  that  a  Plaintiff,  in  order  to  prevent  his  bill  from 
being  dismissed  for  want  of  prosecution,  shall  appear  upon  the  motion  to  dismiss,  and 
give  an  undertaking  to  file  a  replication  and  serve  a  subpcena  to  rejoin ;  and,  in  case 
he  requires  a  commission  to  examine  witnesses,  shall  obtain  and  serve  an  order  for 
such  commission  within  three  weeks  from  the  date  of  the  undertaking  :  and  that  in 
case  the  Plaintiff  do  appear  upon  the  motion  to  dismiss  and  give  the  undertaking, 
then  all  the  rules  and  regulations  with  respect  to  the  commission  and  the  return 
thereof,  &c.,  expressed  in  the  next  order,  shall  apply  to  all  cases  under  the  16th 
Order.  The  17th  Order  directs  that  the  commission  to  examine  witnesses  shall,  at 
the  latest,  be  returnable  on  the  first  return  of  the  second  term  then  next  following  ;  and 
that  the  Plaintiff  shall  give  his  rules  to  produce  witnesses  and  pass  publication,  at  the 
latest,  in  the  same  term,  and  shall  set  down  his  cause  for  hearing  and  duly  serve  the 
subpu'na  to  hear  judgment  in  the  succeeding  term. 

[401]  In  this  case  the  Defendants  Macdonnell  and  wife  moved  to  dismiss  on  the 
2.5th  of  March.  The  Plaintiff  appeared  on  the  motion  and  undertook  to  speed  :  and 
in  pursuance  of  that  undertaking,  he  filed  a  replication  on  the  14th  of  April,  and  on 
the  following  day,  which  was  the  first  daij  of  Easter  term,  he  served  a  subpcena  to  rejoin, 
and  obtained  and  served  an  order  for  a  commission  to  examine  witnesses. 

The  ordei',  which  was  drawn  up  on  the  undertaking  to  speed,  required  the  Plaintiff 
to  give  his  rules  to  produce  witnesses  and  pa.ss  publication  in  Trinity  term,  and  to  set 
down  the  cause  for  hearing,  and  serve  a  subpcena  to  hear  judgment,  returnable  in 
Michaelmas  term. 

On  a  motion  being  made,  by  the  Plaintiff,  to  discharge  this  order,  on  the  ground 
that  Michaelmas  term  ought  to  have  been  mentioned  in  it  instead  of  Trinity,  and 
Hilary  instead  of  Michaelmas, 

The  Vice-Chancellor  [Sir  L.  Shadwell],  after  consulting  Mr.  Colville,  the  registrar, 
held  that  the  objection  was  well  founded,  the  words,  "then  next  following,"  in  the 
17th  Order,  being  referrible,  not  to  the  date  of  the  order  made  on  the  undertaking  to 
speed,  but  to  the  day  on  which  the  order  for  the  commission  to  examine  witnesses  is 
served  ;  and,  as  in  this  case,  the  order  for  the  commission  was  served  in  Easter  term, 
the  order  on  the  undertaking  to  speed  ought  not  to  have  required  the  Plaintiff  to 
give  rules  to  produce  witnesses  and  pass  publication  until  Michaelmas  term,  or  to  set 
down  the  cause^and  serve  the  subpcena  to  hear  judgment  until  Hilary  term. 

[402]  Mr.  Knight  Bruce  and  Mr.  Rolt  appeared  in  support  of  the  motion. 

Mr.  Jacob  and  Mr.  Campbell  opposed  it.(l) 

(1)  The  following  is  the  form  of  the  order  on  the  undertaking  to  speed,  as  con- 
tained m  Mr.  Daniell's  Treat,  on  Practice,  vol.  2,  p.  375  b.  :— "That  the  Plaintiff  do 
file  a  replication  and  serve  suhpcenas  to  rejoin,  and  obtain  and  serve  an  order  for  a 
commission  to  examine  witnesses,  if  he  requires  such  commission,  within  three  weeks 
from  this  time,  and  give  rules  to  produce  witnesses  and  pass  publication  in  term 
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[403]    Clo\\-es  r.  Clowes.    Kov.  23,  1838. 

niU.     Construction. 

1  Testator  commenced  his  will  as  follows  : — "  All  my  property  in  the  several  public  funds, 
excepting  that  in  the  three  per  cent,  consols,  is  to  be  sold  out,  and,  after  defrayinij, 
from  the  produce  thereof,  my  funeral  expenses  and  debts,  the  remainder  is  to  be 
placed  in  the  three  per  cent,  consols,  in  which  fund  I  now  stand  possessed  of  £3700 
capital  stock.  The  annual  dividends  I  leave  in  trust  to  my  executor  and  executrix, 
to  be  by  them  paid,  as  the  dividends  shall  become  due,  to  the  persons  under  men- 
tioned during  their  natural  lives  ;  namely,  £30  per  annum  to  my  niece  H.,  and  £20 
per  annum  to  my  niece  S."  The  testator,  in  a  subsequent  part  of  his  will,  gave  all 
his  household  furniture  and  all  his  property  of  every  kind,  not  specified  above,  to  his 
wife.  Held,  that  the  capital  producing  the  two  yearly  sums  of  £30  and  £20  passed 
to  the  wife,  subject  to  the  payment  of  those  sums. 

James  Cobb,  by  his  will,  dated  the  14th  of  December  1807,  disposed  of  his  property 
in  the  following  words  : — 

"All  my  property  in  the  several  public  funds,  excepting  that  in  the  three  per 
cent,  consolidated  annuities,  is  to  be  sold  out,  and,  after  defraying,  from  the  produce 
thereof,  my  funeral  expenses  and  all  my  just  debts,  and  paying  therefrom  the  sum  of 
£100,  which  I  bequeath  to  my  dear  brother,  John  B.  B.  Cobb,  the  remainder  is  to 
be  placed,  as  soon  as  conveniently  may  be,  in  the  three  per  cent,  consolidated  annuities, 
in  which  fund  I  now  stand  possessed  of  £3700  capital  stock.  The  annual  dividends 
upon  the  aggregate  stock,  which  I  compute  altogether  at  £300  per  annum,  I  leave  in 
trust  to  my  executrix  and  executor  hereinafter  named,  to  be  by  them  paid,  as  the 
said  dividends  shall  become  due,  to  the  persons  undermentioned,  during  their  natural 
lives,  viz. : — 

[404]  "£150  per  annum  to  my  dear  wife,  Mary  Cobb ;  at  her  death,  £30  per  annum 
to  m}-  niece  Harriet  Cobb,  and  £20  per  annum  to  my  niece  Sophia 
Cobb:  the  remaining  £100  per  annum,  and  the  stock  producing  the 
same,  to  be  bequeathed,  by  my  wife,  in  full  property,  to  any  of  the 
parties  named  in  this  my  last  will  and  testament,  in  such  manner  as 
she  may  think  proper :  or,  if  she  should  die  intestate,  then  the  said 
£100  per  annum  to  go  to  the  survivor  or  to  the  survivors  of  my  five 
nieces  named  in  this  my  last  will,  in  equal  shares,  and  she  or  they 
shall  thenceforth  possess,  in  full  property,  the  stock  producing  such 
annual  dividends  of  £100  per  annum. 

50  to  my  sister,  Ann  Crawford  Drew,  during  her  life ;  at  her  decease,  to 
my  wife,  and,  at  the  decease  of  my  wife,  the  stock  producing  the  said 
dividend  to  the  survivor  or  survivors  of  my  five  nieces,  in  full 
property  and  in  equal  shares,  as  above  mentioned. 

50  to  my  niece,  Ann  Drew. 

30  to  my  niece,  Elizabeth  Drew. 

20  to  mj'  niece,  Sophia  Browne. 


£300  per  annum." 

"  Of  the  three  last-mentioned  bequests,  the  share  of  the  party  who  may  die  first 
shall,  at  her  death,  go  to  the  survivors  in  equal  proportions,  and  the  last  survivor 
shall  possess  the  whole,  and  also,  in  full  property,  the  stock  producing  the  said  dividend 

{the  term  next  but  one  after  the  order)  and  set  down  the  cause  for  hearing,  and  serve 
subpcfnas  to  hear  judgment  in  term  next  (the  third  term  after  the  date  of  the  order), 

or,  in  default  thereof,  that  the  Plaintiff's  bill  do  stand  dismissed  out  of  this  Court 
with  costs,  the  Plaintiff  to  pay  to  the  Defendant  the  costs  of  this  application,  to  be 
taxed  by  the  Master  in  rotation,  in  case  the  parties  differ." 


414 


CLOWES    V.    CLOWES  »  SIM.  «5. 


or  dividends.  If  circumstances  should  occur  to  increase  or  diminish  the  [405]  amount 
of  ponital  stock  in  any  public  funds  whereof  I  now  stand  possessed,  the  amount  of 
:ter/£uest  aVove  m^entioned,  excepting  that  of  £100  to  my  brother,  :s  to  be  pro- 
porLabiy  increased  or  diminished.  I  bequeath  all  my  books,  manuscripts  and 
mi"  c  and  my  pianoforte  to  my  brother.  1  bequeath  all  my  household  furniture  avd 
all  mu  property  of  every  kind  soever  not  specified  above,  to  my  dear  wife  I  nominate  and 
appohit  my  said  wife  and  my  brother  as  executrix  and  executor  of  this  my  last  will 

The  Solicitor-General  [Sir  R.  M.  Rolfe]  and  Mr.  G.  L.  Russell,  for  the 
Plaintiffs  who  claimed  under  the  testator's  widow.  There  is  no  mention  in  the 
will  of  the  capital  stock  producing  the  two  sums  of  £30  and  £20  a  year  given 
to  the  testator's  nieces,  Harriet  Cobb  and  Sophia  Cobb ;  but  the  capital  producing 
each  of  the  other  yearly  sums  is  mentioned.  The  Court  never  holds  that  there  is 
an  intestacy  unless  there  is  an  absolute  necessity  for  it :  and  we  say  that  the  capital 
of  those  two  yearly  sums  was  part  of  the  residue,  and  passed,  as  such,  to  the 
testator's  widow. 

Mr  Kinglake  appeared  for  the  surviving  executor. 

Mr  Knight  Bruce  and  Mr.  Prior,  for  the  other  Defendants,  contended  that  the 
capitalof  the  two  sums  of  £30  and  £20  a  year  either  passed  by  the  will  to  the  two 
nieces  absolutely,  or  was  undisposed  of.  They  said  that  the  word  "  specified  "  meant 
"  mentioned,"  and  could  not  receive  the  same  construction  as  "  given  or  bequeathed  ;  " 
and  that  the  testator  had  specified  the  [406]  capital  of  the  two  sums,  though  he  had 
not  disposed  of  it.     Davers  v.  Dewes  (3  P.  W.  40). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  It  is  plain  that  the  testator  was  not 
skilled  in  professional  language :  but  it  seems  to  me  to  be  perfectly  plain  that  he 
intended  his  nieces,  Harriet  and  Sophia  Cobb,  to  take  only  life  interests  in  the  sums 
bequeathed  to  them :  for,  in  every  case  in  which  he  intended  to  give  an  absolute 
interest,  he  has  used  the  expression,  "  in  full  property."  Besides,  in  the  preceding 
part  of  his  will,  the  testator  says  :  "  The  annual  dividends  upon  the  aggregate  stock, 
which  I  compute  altogether  at  £300  per  annum,  I  leave  in  trust  to  my  executrix 
and  executor  hereinafter  named,  to  be  by  them  paid,  as  the  dividends  shall  become 
due,  to  the  persons  under  mentioned,  during  their  natural  lives ; "  now  Harriet  Cobb 
and  Sophia  Cobb  are  two  of  the  persons  under  mentioned ;  and,  therefore,  the  question 
does  not  admit  of  doubt. 

The  next  question  is  whether  the  capital  of  the  suras  given  to  those  two  ladies 
for  their  lives  passed  to  the  widow  as  part  of  the  residue,  or  whether  it  is  undisposed 
of.  I  think  that  the  testator,  when  he  used  the  expression,  "all  my  property  of 
every  kind  soever  not  specified  above,"  meant  interests  not  bequeathed  in  property 
which  he  might  have  before  mentioned. 

In  Davers  v.  Dewes  the  testator,  after  giving  his  goods  and  furniture  in  Cheevely 
House  to  his  wife  for  her  life,  declared  that  he  would  dispose  of  those  articles,  after 
his  wife's  death,  by  a  codicil ;  and  then  he  be-[407]-queathed  the  residue  of  his 
personal  estate,  not  before  disposed  of  or  reserved  to  be  disposed  of  by  his  codicil,  to 
his  wife.  So  that  he  did  not  give  to  her  all  the  property  which  he  had  not  disposed 
of  by  his  will,  or  which  he  might  not  dispose  of  by  his  codicil ;  but  expressly  excepted, 
out  of  the  residuary  bequest,  the  property  reserved  to  be  disposed  of  by  his  codicil : 
and,  consequently,  his  wife  could  not  be  entitled  to  the  goods  and  furniture  absolutely, 
notwithstanding  he  made  no  disposition  of  those  articles  by  either  of  the  codicils  to 
his  will.  But,  iu  this  case,  I  think  that  the  testator  meant  to  include,  in  the  residuary 
bequest,  the  interests  which  he  had  not  before  disposed  of  in  the  stock  which  he  had 
before  mentioned. 

Declare  that  the  stock  producing  the  £30  and  £20  per  annum,  given  to  the 
testator's  nieces,  Harriet  Cobb  and  Sophia  Cobb,  passed  by  the  residuary  gift, 
subject  to  their  life  interests,  to  the  testator's  widow. 
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[408]     ViGERS  r.  Lord  Audlky.     Nov.  27,  28,  1838. 

Practice.     Process.     Peer. 

Where  a  peer  is  a  Defendant  to  a  supplemental  bill,  which  prays  that  he  may  answer 
that  bill  and  also  the  original  bill,  he  ought  to  be  served  with  office  copies  of 
both  bills. 

The  original  bill  was  filed  against  the  late  Lord  Audley,  who  died  before  he  had 
answered  it,  leaving  the  present  Defendant,  his  son  and  heir.  A  bill  of  revivor  and 
supplement  was  then  filed  against  the  present  Defendant,  praying  that  he  might 
answer  the  original  bill  as  well  as  the  supplemental  matter.  The  Plaintiff,  however, 
when  he  served  the  Defendant  with  the  letter  missive,  left  an  office  copy  of  the  bill 
of  revivor  and  supplement  only.  The  Defendant  not  having  appeared,  the  Plaintiff 
served  him  with  a  subpa'iM,  and  afterwards  obtained  an  order  for  a  sequestration  nisi 
against  him. 

Mr.  Jacob  and  Mr.  Toller,  for  the  Defendant,  now  moved  to  discharge  that  order 
for  irregularity,  on  the  ground  that,  as  the  Defendant  was  required  to  answer  the 
original  bill  as  well  as  the  bill  of  revivor  and  supplement,  office  copies  of  both  bills 
ought  to  have  been  delivered  to  him  with  the  letter  missive. 

Mr.  Knight  Bruce,  Mr.  Wakefield  and  Mr.  Kogers,  for  the  Plaintiff,  said  that,  by 
the  subpffna,  the  Defendant  was  called  upon  to  answer  the  supplemental  bill  only, 
and  that  a  peer  could  require  no  office  copy,  except  of  that  particular  pleading  which 
the  subpiena  required  him  to  answer.  Sayle  v.  Graham  {ante,  vol.  5,  p.  8) ;  Beckfard 
V.  WiUman  (11th  Feb.  1818,  cited  by  Mr.  Wakefield,  from  his  MSS.  notes). 

Nov.  28.  The  Vice-Chanxellok  [Sir  L.  Shad  well].  I  have  been  attended  by  Mr. 
Turton  and  another  gentleman  from  the  Six  Clerks'  Office,  and  I  find  that  [409]  the 
fact  is  this,  namely,  that  there  is  no  such  order  in  Beckford  v.  Wildimin  as  that  which 
was  referred  to  yesterday,  and  that  there  never  has  been  any  such  order. 

When  a  bill  of  revivor  and  supplement  is  filed  against  a  person  who  represents  a 
Defendant  to  the  original  bill,  and  that  Defendant  has  appeared  to  but  not  answered 
the  original  bill,  and  the  bill  of  revivor  and  supplement  prays  that  the  representative 
of  the  deceased  Defendant  may  answer  both  bills,  he  is  bound  so  to  do,  although  the 
svhprttia  taken  out  is  a  subpcena  that  requires  him  to  answer  the  bill  of  revivor  and 
supplement  only ;  and  the  answer,  in  such  a  case,  is  headed  as  the  answer  of  that 
Defendant  to  the  bill  of  revivor  and  supplement,  and  also  to  the  original  bill.  And 
if,  in  the  case  put,  a  mere  bill  of  revivor  is  filed,  which  asks  that  the  Defendant  may 
answer  the  original  bill,  an  attacl^ment  will  issue  against  the  Defendant,  if  he  do  not 
answer  the  original  bill. 

In  this  case  the  process  is  wrong ;  for,  as  Lord  Audley  would  have  had  to  answer 
the  original  bill  as  well  as  the  bill  of  revivor  and  supplement,  the  Plaintiff  ought  to 
have  served  Lord  Audley  with  an  office  copy  of  the  original  bill  as  well  as  of  the  bill 
of  revivor  and  supplement;  and,  consequently,  the  whole  proceeding  is  wrong. 


[410]     WOODROFFE  V.  Daniel.     Nov.  27,  1838. 

Practice.     Amendment. 

After  an  injunction  had  been  continued  on  merits,  the  Plaintiff  moved  to  amend  with- 
out prejudice  to  the  injunction.  Held  that,  in  such  a  case,  the  amendment  could 
not  prejudice  the  injunction,  and  therefore  the  motion  was  a  simple  application  to 
amend,  and  ought  to  have  been  made  before  the  Master. 

In  this  case  the  common  injunction   had  been  continued   on   the  merits.     The 
Plaintiff  afterwards  moved  to  amend  without  prejwlice  to  the  injunction. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that,  when  an  injunction  had  been 
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-.1.  f^ri   r.v  rnntinued  Oil  the  merits,  the  amendment  of  the  bill  could  not 

^£:^i^^^  ^ratt  V.  Arche;,  1  Sim.  &  Stu.  433),  and,  therefore,  the 
words  in  the  not  ce  of  motion,  "  without  prejudice  to  the  injunction,  were  mere  words 
woras  in  tne  nuu  >.  ^..:^„  ^as  in  fact,  a  motion  to  amend  simpliciter,  and  ought 

of  superfluity,  and  the  motion  wab,        m^  ,  4   ^   qi   ss   13  and  14  ^ 

to  have  been  made  before  the  Master.     (See  3  &  4  Will.  4,  c.  94,  ss.  1^  ana  14.; 

S  Jacob  and  Mr.  Stuart  appeared  in  support  of  the  motion,  and  cited  Rees  v. 

Edioards  (1  Keen.  465).         ,     ^,       ,,  ,  , 

Mr.  Knight  Bruce  and  Mr.  Chandless,  contra. 

[411]     Bluck  v.  Colnaghi.     Nov.  28,  1838. 

Practice.     Dismissal. 

After  a  decree  or  decretal  order,  not  directing  inquiries  merely,  has  been  made,  the 
bill  cannot  be  dismissed. 
This  was  a  suit  for  winding  up  the  affairs  of  a  partnership  between  the  Plaintiff 

and  the  Defendant.  .•       r      ^  1  ■       ^u  ^      c  >.\. 

By  consent,  an  order  had  been  made,  on  motion,  for  taking  the  accounts  of  the 

partnership  ;  but  the  order  had  not  been  drawn  up.  ,..,,.„, 

Mr.  Whitmarsh,  for  the  Defendant,  now  moved  to  dismiss  the  bill  for  want  of 

^'^  The  Yice-Ch.\NCELLOR  [Sir  L.  Shadwell]  .said  that  the  order  which  had  been 
pronounced  was  a  decretal  order;  and,  though  it  had  not  been  drawn  up,  yet  either 
party  was  at  liberty  to  draw  it  up :  that  an  order  in  the  nature  of  a  decree,  having 
been  made  in  the  cause,  the  bill  could  not  be  dismissed. (1) 
Motion  refused. 

[412]     Wardle  v.  Claxton.     Dec.  1,  3,  1838. 

Practice.    Demurrer.     Motion. 

The  pendency  of  a  demurrer  does  not  prevent  the  Plaintiff  from  serving  the  Defendant 
with  a  notice  of  motion. 

An  order  had  been  made  for  the  appointment  of  a  receiver  in  this  cause ;  which,  [|1 
as  usual,  directed  the  Defendant  to  deliver  to  the  receiver  deeds  and  papers  in  his    ' 
custody  or  power.     The  Defendant  filed  a  demurrer  to  the  bill.     Afterwards,  the 
Plaintiff  served  the  Defendant  with  a  notice  of  motion  that  he  might  be  ordered  to 
deliver  the  deeds  and  papers  to  the  receiver. 

The  motion  was  now  made  by  Mr.  Barber. 

Mr.  Knight  Bruce,  for  the  Defendant,  said  that  the  pendency  of  the  demurrer 
made  the  notice  of  motion  irregular. 

The  Vice-Chancellor  [Sir  L.  Shadwell],  after  consulting  the  registrar,  said  :  I 
think  that  the  objection  which  has  been  made  cannot  be  supported,  and  that  the 
motion  is  not  irregular. 

A  case  might  arise  of  the  most  imminent  danger ;  as,  for  instance,  if  a  person 
were  going  to  take  a  ward  of  the  Court  out  of  the  jurisdiction,  and  then  a  demurrer 
should  be  filed,  would  the  mere  pendency  of  the  demurrer  prevent  a  motion  from 
being  made  to  restrain  the  party  from  taking  the  ward  out  of  the  jurisdiction  1  1 

(1)  See  Anmymom,  11  Ves.  169,  in  which  case  a  bill  was  dismissed  after  a  decree 
directing  merely  inquiries,  the  parties  consenting  to  have  such  an  order  as  could  be 
made  on  further  directions.     See  also  Lashkij  v.  Hogg,  Ibid.  602,  and  Eandford  v. 
Storie,  2  Sim.  &  Stu.  196,  which  shew  that,  where  creditors  may  take  the  benefit  of  the  , 
suit,  the  bill  cannot  be  dismissed  after  decree,  even  with  consent  of  all  parties.  j 
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This  is  a  motion  to  give  effect  to  a  previous  order :  but  I  do  not  decide  on  the 
circumstances  of  this  case.  I  do  not  think  that  the  mere  fact  of  putting  a  demurrer 
on  the  file  can  prevent  the  Piaintitt'  from  giving  a  notice  of  motion. 

[413]     MuNDY  v.  JoLLiFFE.     Dec.  4,  5,  1838. 

[Reversed,  5  My.  &  Cr.  167  :  41  E.  R.  334  (with  note).] 

Agreement.     Specific  Perfarnuincf. 

The  bill  stated  a  parol  agreement,  in  part  performed,  for  a  lease  of  a  farm  to  be 
granted  by  the  Defendant  to  the  Plaintiti",  one  term  of  which  was  that  a  certain 
arable  field  should  be  laid  down  in  pasture.  The  Plaintiff  entered  and  laid  down 
the  field,  and  it  was  afterwards  severed  from  the  farm,  and  an  abatement  in  the 
rent  was  made  in  respect  of  it.  The  witness  examined  to  prove  the  agreement 
did  not  state  that  it  contained  any  provision  as  to  laying  down  the  field  ;  so  that 
the  agreement  proved,  varied  from  that  alleged  in  the  bill ;  and,  on  that  account, 
the  Court  refused  to  decree  a  specific  performance. 

This  was  a  suit  for  the  specific  performance  of  a  parol  agreement,  made  in 
January  1824,  for  a  lease  of  a  farm  in  Hampshire  to  be  granted  by  the  Defendant  to 
the  Plaintiff.  By  the  terms  of  the  agreement,  as  stated  in  the  bill,  the  Plaintiff  was 
to  drain  the  land  at  his  own  expense,  and  was  to  lay  down  a  certain  arable  field  in 
pasture.  The  Plaintiff  entered  upon  the  farm  shortly  after  the  agreement  was  made, 
and  expended  a  considerable  sum  in  drainage  and  repairs,  and  also  laid  down  the  field 
in  pasture.  That  field  was  subsequently  severed  from  the  farm  and  an  abatement  in 
the  rent  was  made  in  respect  of  it. 

The  Plaintiff,  in  order  to  prove  the  agreement,  examined  a  gentleman  named 
Hector,  who  was  the  Defendant's  steward  at  the  time  when  the  agreement  was 
alleged  to  have  been  entered  into.  The  witness,  however,  did  not  state  that  it  was 
one  of  the  terms  of  the  agreement  that  the  Plaintiff  should  lay  down  the  arable  field 
in  pasture. 

The  Solicitor-General,  Mr.  Wakefield  and  Mr.  Duckworth,  for  the  Plaintift', 
relied  on  the  agreement  having  been  partlj^  performed  by  the  Plaintiff. 

Mr.  Knight  Bruce,  Mr.  .Jacob  and  Mr.  Stuart,  for  the  Defendant,  objected  that 
the  agreement  which  had  [414]  been  proved  varied  from  that  stated  in  the  bill,  as  it 
did  not  contain  any  provision  for  converting  the  arable  field  into  pasture. 

The  Solicitor-General  [Sir  K.  M.  Kolfe],  in  reply.  I  admit  that  if  a  Plaintiff 
proves  an  agreement  diflerent  from  that  which  he  seeks  to  have  performed,  he  cannot 
have  relief:  but,  where  an  agreement  has  been  entered  into  and  certain  terms  of  it 
have  been  performed,  if  the  Plaintiff  proves  what  is  the  agreement  that  he  wishes  to 
have  performed,  there  is  no  authority  for  saying  that  this  Court  cannot  perform  it. 
In  this  case  the  agreement  which  we  have  proved  is  that  which  we  allege  to  remain 
unperformed,  and  which  we  seek  to  have  performed.  As  we  have  converted  the 
arable  field  into  pasture,  and,  especially,  as  it  no  longer  forms  part  of  the  farm,  any 
stipulation  respecting  it  has  become  wholly  immaterial,  and  it  would  be  quite  useless 
to  insert  any  covenant  for  the  conversion  of  it  in  the  lease  sought  to  be  granted. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  Defendant,  in  his  answer,  says 
that  there  was  no  valid  or  binding  agreement  between  him  and  the  Plaintiff,  but  he 
does  not  insist  on  the  Statute  of  Frauds.  The  question  then  is  whether  the  Plaintiff 
has  proved  the  agreement  which  he  has  alleged  in  his  bill.  Mr.  Hector,  whom  he  has 
examined  for  that  purpose,  states,  in  substance,  what  is  contained  in  the  bill  as  to 
the  duration  of  the  lease  and  the  rent  to  be  reserved ;  but  says  nothing  as  to  the 
laying  down  of  the  arable  field  in  pasture ;  consequently,  the  agreement  which  he 
has  proved  is  a  different  agreement  from  that  which  the  Plaintiff  has  alleged  ;  for,  if 
one  term  is  subtracted  from  an  agreement,  it  is  no  longer  the  same  agreement. 

[415]  This  case  must  be  dealt  with  precisely  in  the  same  way  as  it  would  have 
been  if   the  bill  had  been  filed  and    the  cause  brought  to   a  hearing  shortly  after 

V.-G.  iv._14 
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the  agreement  was  entered  into;  and  if  in  that  case  the  Court  would  not  have 
liven  the  Plai..tiff  relief,  neither  can  it  give  him  relief  where  he  files  his  bill  and 
brin<.s  his  cause  to  a  hearing  at  a  later  period.  If  the  Plaintiff  represents  that  by 
the  agreement  he  was  to  have  a  lease  which  was  to  contain  a  certain  term,  and  there 
is  eood  reason  to  think  that  that  representation  is  incorrect  his  right  to  have  the 
lease  cannot  be  affected  by  anything  that  may  have  occurred  since  the  agreement 
was  entered  into  He  cannot  get  rid  of  the  consequences  of  the  misrepresentation 
bv  savin-  that  something  has  been  done  since  which  renders  it  immaterial  to  inquire 
whether  a  term  which  he  has  represented  to  be  an  integral  part  of  the  agreement 

was  so  or  not.  ^,  .     .„ .      i  •  x.       i.  ^  j  ^i.  i. 

I  think  that  the  mode  in  which  the  Plaintiff  in  this  case  has  stated  the  agreement 

makes  it  impossible  for  the  Court  to  perform  it.(I) 


r4161      GREENHALGH   V.   ThE   MANCHESTER   AND    BIRMINGHAM   RAILWAY   COMPANY. 

■■       ■"  Dec.  3,  6,  1838. 

[Affirmed  on  different  ground,  3  My.  &  Cr.  784 ;  40  E.  R.  1128  (with  note).] 

Agreement.     Railway  Company.     Corporation. 

Two  railways  called  A.  and  B.  were  projected,  by  different  parties,  to  run  from  M. 
towards  N.  The  line  of  A.  passed  through  the  centre  of  the  Plaintiff's  estate, 
and  the  line  of  B.  through  a  corner  of  it.  The  projectors  of  A.  agreed  with  the 
Plaintiff  for  the  purchase  of  that  portion  of  hi.s  land  which  they  required  ;  and 
they  were  to  have  power  to  vacate  the  agreement  in  case  the  Act  for  making  their 
railway  should  not  pass.  Two  bills  were  brought  into  Parliament  for  forming 
the  railways,  and  were  referred  to  a  Committee,  at  whose  suggestion  the  two 
projects  were  amalgamated ;  and  an  Act  was  passed  incorporating  the  projectors 
of  both  railways  into  one  company,  and  for  making  a  railway  partly  in  the  line  of 
A.,  and  partly  in  the  line  of  B.,  the  latter  being  the  line  selected  with  respect  to 
the  Plaintiff's  estate.  Pending  the  Act,  the  promoters  of  the  two  railways  agreed 
with  each  other  that,  where  either  company  should  have  entered  into  contracts 
with  landowners  whose  property  might  be  affected  by  either  line,  though  in  a 
somewhat  different  mode,  the  contracts  entered  into  by  the  company  proposing 
the  rejected  line  should  be  adopted  by  the  united  company.  A  copy  of  this 
agreement  was  subsequently  sent  to  the  Plaintiff  by  the  united  company.  The 
projectors  of  line  A.  afterwards  vacated  their  agreement  with  the  Plaintiff.  Held, 
that  the  Plaintiff  could  not  enforce  that  agreement  against  the  united  companj^ 

In  1836  two  separate  and  independent  railways  were  intended  to  be  formed  from 
Manchester  towards  Birmingham  ;  one  was  to  be  called  the  Manchester  South  Union 
Railway,  and  was  to  terminate  at  Tamworth,  in  Warwickshire :  the  other  was  to  be 
called  the  Manchester,  Cheshire  and  Staffordshire  Railway,  and  was  to  terminate  at 
Rickerscote,  in  Staffordshire.  The  former  railway  was  to  be  88  miles,  and  the  latter 
67  miles  in  length.  The  line  of  the  former  passed  through  the  centre,  and  the  line 
of  the  latter  through  the  western  corner  of  the  Plaintiff's  estate. 

In  February  1837  an  agreement  was  made  between  the  Plaintiff,  of  the  one  part, 
and  three  members  of  the  provisional  committee  of  the  South  Union  Company,  on 

(1)  The  Vice-ChanceUor,  in  the  course  of  his  judgment,  commented  on  other  parts 
of  the  case,  which  it  was  thought  unnecessary  to  notice ;  and  the  inference  which  he 
drew  from  them  was  that  there  was  some  talking  about  a  lease,  but  the  precise  terms 
of  it  were  never  agreed  to  by  either  party. 

The  Plaintiff  appealed  from  His  Honour's  decision  to  the  Lord  Chancellor,  and 
his  Lord.ship  was  of  opinion  that  the  facts  of  the  case  afforded  suificient  evidence  of 
an  agreement ;  and  referred  it  to  the  Master  to  settle  a  lease,  pursuant  to  the  terms 
of  the  agreement. 
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[417]  behalf  of  themselves  and  the  other  subscribers  to  the  undertaking  (  "  and 
which  said  subscribers  are  intended  to  be  incorporated  as  a  company  by  an  Act  of 
Parliament  to  be  applied  for  and  obtained  in  the  present  or  some  subsequent  session 
of  Parliament"),  of  the  other  part,  whereby  the  Plaintiff  agreed  to  give  his  assent 
to  the  passing  of  the  Act ;  and,  if  the  Act  should  be  obtained,  to  sell  to  the  company, 
for  the  price  therein  mentioned,  two  plots  of  ground  containing  together  7040  square 
vards ;  and  it  was  provided  that,  in  case  the  Act  should  not  be  passed  during  the 
then  session  of  Parliament,  it  should  be  lawful  for  the  subscribers  to  vacate  the 
agreement  on  giving  the  Plaintiff  three  calendar  months'  notice  in  writing  under 
the  hand  of  the  chairman  or  secretary  of  the  provisional  committee  ;  and,  in  the 
event  of  any  other  company  obtaining  an  Act  for  the  purposes  of  which  it  might 
liecome  necessary  or  desirable  to  sell  the  ground  to  such  company  before  the  South 
Union  Company  should  obtain  their  Act,  or,  in  the  event  of  the  purchase  not  being 
completed  within  two  years  from  the  date  of  the  agreement,  then  that  the  Plaintiff 
should,  in  like  manner,  be  at  liberty  to  vacate  the  agreement  on  giving  three  calendar 
months'  notice  to  the  chairman  or  secretary. 

In  pursuance  of  this  agreement  the  Plaintiff  gave  his  assent  to  the  formation  of 
the  South  Union  Railway"  and  in  the  session  of  1837  two  bills  were  brought  into 
Parliament,  one  for  making  the  South  Union  Railway,  and  the  other  for  making  the 
Manchester,  Cheshire  and  Staffordshire  Railway.  Both|,bills  were  referred  to  the  same 
Committee  of  the  House  of  Commons  ;  and,  after  some  investigation  of  the  merits  of 
the  two  lines,  the  Committee  recommended  that  the  two  projects  should  be  amalga- 
mated. This  recommendation  was  [418]  adopted  ;  and  in  May  1837  an  agreement  was 
entered  into  between  certain  persons  acting  for  the  promoters  of  each  of  the  railways, 
which  contained  the  following  amongst  other  clauses  : — "That,  in  every  case,  where 
either  company  shall  have  entered  into  any  contracts  or  engagements  with  the  land- 
owners whose  property  may  be  affected  by  whichever  of  the  two  proposed  lines  may 
be  adopted,  though  in  a  somewhat  different  mode,  and  the  company  projecting  the 
accepted  line  shall  not  (although  the  other  company  may)  have  made  contracts  with 
individual  landowners,  the  contracts  so  entered  into  by  the  company  proposing  the 
rejected  line  shall  be  adopted  by  the  united  company,  having  regard  to  the  different 
mode  in  which  this  property  may  be  affected  by  the  adopted  line."  On  the  13th  of  May 
1837  a  copy  of  this  clause  was  sent  to  the  Plaintiff  by  the  solicitors  of  the  united 
company. 

On  the  22d  of  May  the  Committee  reported  to  the  House  of  Commons  that  they 
had  consolidated  the  two  bills,  and  had  adopted  partly  the  line  of  the  Manchester, 
Cheshire  and  Staffordshire  Railway,  and  partly  the  line  of  the  South  Union  Railway. 
The  adopted  line,  so  far  as  it  passed  over  the  Plaintiff's  estate,  was  the  same  as  that 
of  the  Manchester,  Cheshire  and  Staffordshire  liailway. 

The  Plaintiff  represented  in  his  bill  that,  in  the  number  of  assents  to  the 
adopted  line,  his  name  was  included  by  reason  of  his  assent  given  under  the  agree- 
ment of  February  1837.  This  fact,  however,  was  disputed  by  the  Defendants,  who 
deposed,  in  their  affidavits,  that  the  Plaintiff's  name  was  included  amongst  the  neutrals. 
[419]  The  consolidated  Act  received  the  Royal  assent  on  the  30th  of  June  1837  ; 
and  thereby  37  persons  were  incorporated  by  the  name  of  "The  Manchester  and 
Birmingham  Railway  Company."  Of  those  37,  22  (including  the  three  gentlemen 
who  signed  the  agreement  of  February  1837)  were  the  subscribers  named  in  the 
South  Union  liailway  Bill,  and  1-5  were  the  subscribers  named  in  the  Manchester, 
Cheshire  and  Staffordshire  Railway  Bill ;  and  the  persons  who,  at  the  passing  of  the 
consolidated  Act,  were  the  shareholders  in  the  united  company  were  the  same  as 
those  who  had  been  subscribers  to  the  two  proposed  railways. 

On  the  7th  of  October  1837  the  Plaintiff  received  a  notice  from  the  chairman  of 
the  South  Union  Railway  Company,  vacating  the  agreement  of  February  1837.  On 
the  .5th  of  December  1837  the  Plaintiff  received  a  letter  from  the  chairman  of  the 
Manchester  and  Birmingham  Railway  Company,  informing  him  that  the  company's 
engineers  were  about  to  enter  on  his  laud  for  the  purpose  of  staking  out  the  line  and 
taking  levels  and  surveys  for  determining  the  quantity  of  ground  required  by  the 
company ;  and  adding  that,  as  soon  as  the  engineer-in-chief  should  have  reported  to 
the  directors  the  portion  of  the  Plaintiff's  property  which  would  be  wanted  for  the 
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railway  thev  were  desirous  of  treating  for  the  purchase  of  it.  The  Plaintiff  however 
insisted  that  the  agreement  of  February  1837  was  binding  on  the  Defendants,  and 
refused  to  treat  with  them  on  anv  other  basis,  and  threatened  to  take  proceedings  to 
enforce  that  contract :  upon  which  the  solicitor  to  the  company  informed  him  that 
such  proceedin'^s  would  be  resisted.  On  the  6th  of  August  l.s3b  the  Plaintiff  received 
a  notice  from  the  Defendants,  stating  that  they  [420]  intended  to  take  and  use,  for 
the  purposes  of  their  Act,  two  pieces  of  his  land  containing  together  1352  square  yards, 
and  requiring  him  to  treat  with  them  for  the  sale  thereof,  and  adding  that  if,  for  the 
space  of  ten^days  after  service  of  the  notice,  he  should  refuse  to  treat,  or  should  not 
agree  with  the 'Defendants  for  the  sale,  the  Defendants  would  forthwith  cause  a  jury 
to  be  summoned  to  assess  the  sum  to  be  paid  by  them  for  the  purchase. 

On  the  13th  of  August  the  bill  in  this  cause  was  filed,  insisting  that  the  Plaintiff 
was  entitled  to  have  the  contract  of  February  1837  performed  by  the  Defendants,  the 
same  beino-  binding  on  them,  and  that  they  were  bound  to  purchase  the  whole  of 
his  land  mentioned  in  that  contract,  and  to  pay  the  price  thereby  fixed  for  the  same  : 
that  the  Manchester  and  Birmingham  Railway  Company  consisted  of  the  same  persons 
as  were  promoters  of  the  South  Union  Kail'way,  and  were,  by  the  contract  of  May 
1837,  bound  to  perform  all  the  contracts  entered  into  by  the  promoters  of  that 
railway.  The  bill  prayed  that  the  agreement  of  February  1837  might  be  declared  to 
be  binding  on  the  Defendants,  and  that  they  might  be  decreed  specifically  to  perform 
it ;  and  that  they  might  be  restrained  from  causing  a  jury  to  be  summoned  to  assess 
the  sum  to  be  paid  for  the  purchase  of  the  Plaintiff's  land,  and  from  entering  thereon, 
except  for  the  purposes  of  surveying  and  taking  levels,  until  they  should  have  paid  to- 
the  Plaintifl'  the  sum  fixed  by  the  agreement  of  February  1837. 

Shortly  after  the  bill  was"  filed  the  Plaintiffs  obtained  the  injunction  ex  parte.  The 
Defendants  now  moved  to  dissolve  it. 

[421]  Mi:  Jacob,  Mr.  Koe  and  Mr.  Lowndes  appeared  in  support  of  the  motion. 
Mr.  Knight  Bruce  and  Mr.  Sharpe,  for  the  Defendants,  relied  on  Stanleii  v.  The 
Chester  and  Birkenhead  Eaihvai/  Company  {ante,  p.  264  ;  and  3  Myl.  &  Craig,  773)  and 
Edwards  v.  The  Grand  Junction  Eailwai/  Company  {ante,  vol.  7,  p.  337  ;  and  1  Myl.  i^- 
Craig,  650). 

The  Vice-Chan'CELLOR  [Sir  L.  Shadwell].  In  this  case  I  shall  lay  out  of  con- 
sideration all  the  minor  points  ;  because  I  think  that  the  matter  must  be  decided  by 
looking  at  the  agreement  of  February  1837,  and  at  what  happened  with  respect  to- 
the  bill  that  was  introduced  into  the  House  of  Commons  for  making  the  South  Union 
Railway. 

I  understand  that  the  intended  South  Union  Railway  Company  meant  to  have 
their  railway  commence  in  Store  Street,  Manchester,  and  run  through  Ardwick 
(where  the  Plaintiff's  land  is  situate),  and  so  on  to  Stockport,  and  then  proceed 
through  a  very  considerable  track  of  country  ;  so  that,  together  with  certain  branches 
which  were  part  of  the  original  scheme,  it  would  altogether  have  extended  88  miles  : 
and,  at  the  same  time,  the  intended  Manchester,  Cheshire  and  Staffordshire  Railway 
Company  formed  a  design  of  making  a  railway,  which  also  was  to  commence  in  Store 
Street,  Manchester,  and  go  through  Ardwick  to  Stockport,  and  then  to  take  a  very 
different  line  of  country  from  that  of  the  South  Union  Railway,  with  respect  both  to 
its  main  line  and  to  its  branches.  The  whole  extent  of  that  main  line  and  its  branches 
was  67  miles.  The  [422]  Plaintiff  and  three  gentlemen  who  were  members  of  the 
provisional  committee  of  the  intended  South  Union  Railway  Company  made  the 
agreement  in  question,  which  bears  date  the  14th  of  February  1837. 
His  Honor  here  read  the  agreement. 

The  Plaintiff  did  give  his  assent  to  the  intended  South  Union  Railway  Bill ;  and^ 
when  the  contending  parties  for  the  two  different  lines  came  into  the  House  of 
Commons,  the  Committee  to  which  the  two  rival  bills  were  referred  determined  that 
neither  railway  should  be  carried  into  effect  ;  but  that  an  amalgamation  should  be 
made  of  the  two  original  schemes,  adopting  47  miles  out  of  the  67  that  the  Man- 
chester, Cheshire  and  Staffordshire  Railway  was  to  extend,  and  27  out  of  the  88  that 
the  South  Union  Railway  was  to  extend,  that  is,  they  took  more  than  two-thirds  of  ' 
the  former  line,  and  very  little  more  than  one-third  of  the  latter.  Then  the  Act  of 
Parliament  was  passed  which  formed  the  promoters  of  the   two  bills   into  a  body 
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corporate,  not  for  the  purpose  of  making  either  of  the  two  projected  railways,  but  a 
new  and  ditferent  railway,  for  all  substantial  purposes,  from  that  which  either  party 
had  contemplated  :  and  I  confess  that  I  cannot  understand  how  it  can  be  fairly  and 
truly  said  that,  for  the  purpose  of  considering  the  agreement  in  question,  the  Act  that 
was  in  contemplation  by  the  projectors  of  the  South  Union  Kailway  actually  passed. 

Now  we  are  to  consider  that  the  persons  who  were  projecting  the  South  Union 
Kailway  looked  to  the  probability  of  their  having,  in  a  great  degree,  the  right  con- 
ceded to  them  by  Parliament,  to  make  their  railway  through  their  favourite  towns 
and  places  to  the  [423]  extent  of  88  miles  in  length,  and  which  might  therefore  give 
them  that  remuneration  on  their  capital  which  they  expected.  But  it  by  no  means 
follows,  because  some  persons,  with  a  view  to  having  the  South  Union  Railway  carried 
into  effect  might  think  it  a  reasonable  thing  to  make  the  bargain  which  was  made 
with  the  Plaintiff,  that  they  would  have  made  the  same  bargain  with  him  if  the  rail- 
way which  they  had  in  contemplation  had  been  one  of  much  less  extent  and  going  in 
a  different  line.  I  must  then  take  it  for  granted  that  the  agreement,  as  far  as  the 
provisional  committee  of  the  South  Union  Railway  Companj'  were  concerned,  was 
made  with  reference  to  that  railway.  But  then  the  Committee  of  the  House  of 
Commons  interfered  ;  and  ultimately  an  Act  of  Parliament  was  passed,  not  for  making 
the  South  Union  Railway,  but  a  very  different  one  which  neither  of  the  parties  con- 
templated :  and  I  must  say  that  it  appears  to  me  to  be  absurd  to  say  that  that  Act  of 
Parliament  was  the  same  as  that  which  had  been  contemplated  by  the  intended  South 
Union  Railway  Company. 

Then  there  is  another  thing  to  be  considered.  The  South  Union  Railway  Com- 
jiany  thought  that  they  might  be  under  the  necessity  of  carrying  their  railway  through 
I  he  central  part  of  the  Plaintiff's  property  ;  and  it  might  be  very  fair  for  the  Plaintiff  to 
jay  to  them  :  "  If  you  go  through  the  central  part  of  my  property,  I  will  not  make  a 
bargain  to  sell  any  part  of  it  unless  you  will  buy  at  the  least  70-40  square  yards  of  it.' 
But  if  the  present  company,  whose  line  runs  to  the  westward  of  the  South  Union 
Company's  line  had  been  treating  with  the  Plaintiff,  they  might  have  said  to  him  : 
••  We  want  only  the  western  corner  of  your  land  ;  and  if  you  will  not  treat  with  us 
and  make  what  we  think  a  [424]  reasonable  bargain,  we  will  defy  you  and  take  the 
measures  which  our  Act  of  Parliament  provides  for  obtaining  that  portion  of  your  land 
which  we  require."  Therefore  it  would  not  be  just  and  fair  if  the  same  terms  which 
the  Plaintiff  exacted  from  one  company,  who  were  under  the  necessity  of  going 
through  the  centre  of  his  estate,  were  made  applicable  to  another  company  which  did 
not  contemplate  or  feel  that  necessity. 

Next,  how  does  the  case  stand  with  respect  to  the  assent  which  the  Plaintiff  had 
agreed  to  give  by  the  agreement  of  February  1837  ?  It  appears  that  instead  of  giving 
his  unqualified  assent  he  stood  neuter,  and  it  is  impossible  to  say  what  might  have 
been  the  consequence  if  there  had  been  a  preponderance  of  neutrals  over  the  assenters. 

If  then  it  be  true  that  the  Act  of  Parliament  which  was  spoken  of  in  the  agreement 
of  February  1837  did  not  pass,  I  cannot  see  that  there  is  anything  which  bound,  in 
equity,  the  persons  who  represented  the  intended  South  Union  Railway  Company  not 
to  give  that  notice  which  they  did  give,  for  the  purpose  of  determining  the  agreement 
of  February  1837. 

I  do  not  understand  the  Plaintiff  to  make,  by  his  bill,  any  claim  to  be  paid  for  the 
1352  square  yards  of  land  which  the  Defendants  require  for  their  railway,  according 
to  the  same  rate  as  he  was  entitled  to  be  paid  for  the  7040  yards,  under  the  agree- 
ment of  February  1837;  but  throughout  his  bill  he  insists  on  having  the  whole  benefit 
of  that  agreement :  and,  therefore,  the  case  is  disembarrassed  of  that  difficulty  which 
might  have  arisen  if  it  had  been  put  in  the  alternative  and  the  Plaintiff  had  said  :  "  If 
I  am  not  entitled  to  the  [425]  whole  benefit  of  the  agreement  of  February  1837,  then 
under  the  agreement  of  May  1837,  which  took  place  between  the  two  companies  and 
which  was  notified  by  them  to  me,  I  am  entitled  to  have  the  13.52  square  yards  paid 
for  in  the  same  manner  as  the  agreement  of  February  1837  provided  for  the  payment 
of  the  7040  square  yards.'  Still,  however,  it  seems  to  me  that  if  the  case  had  been  so 
put,  there  would  have  been  this  difficulty,  namely,  that  the  agreement  of  May,  which 
was  between  the  two  intended  companies,  left  the  agreement  of  February  just  as  it 
was  before.     Now,  as  it  was  one  of  the  conditions  of  the  agreement  of  February  that, 
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if  the  then  intended  Act  should  not  pass,  the  parties  to  that  agreement  of  the  second 
part  might  put  an  end  to  it,  and,  as  by  the  notice  which  they  gave  they  did  put  an 
end  to  it,  the  agreement  of  February  1837  became  just  the  same  as  if  it  had  never  had 
any  existence  at  ail.  The  truth,  however,  is  that  the  Plaintiff  has  not  put  his  case  in 
that  manner,  but  claims,  by  his  bill,  the  full  benefit  of  the  agreement  of  February 
1 097 

My  opinion  is  that  the  claim  which  the  Plaintiff  has  made  under  that  agreement 
cannot  be  supported  :  and  the  consequence  is  that  the  injunction  must  be  dissolved  : 
but,  as  there  is  something  like  a  case,  and  considering  the  way  in  which  the  parties 
have  been  dealing  with  each  other,  I  shall  make  no  order  as  to  costs.(l) 

[4261     In  the  Matter  of  Williams,  Deceased.     Ex  parte  Bird. 
June  26,  27,  1840.  " 

[See  Memorandum,  9  Sim.  494,  and  subsequent  proceedings,  9  Sim.  642.] 

Mortgagee.     Construction  of  1 1  Geo.  4  and  1  TV.  4,  c.  60,  s.  8. 

The  case  of  a  mortgagee  leaving  an  heir,  but  who  is  not  known,  is  not  within  11  Geo. 
4  and  1  W.  4,  c.  60,  s.  8. 

This  was  a  petition  by  the  personal  representatives  of  a  mortgagee  in  fee  of  certain 
freehold  lands,  who  died  intestate  as  to  his  real  estates  in  August  1824.  It  stated 
that  though  the  mortgagee  left  an  heir,  it  was  not  known  who  was  his  heir  :  (2)  that 
the  mortgage  money  was  about  to  be  paid  to  the  Petitioners  by  the  mortgagor,  but  no 
reconveyance  of  the  mortgaged  premises  could  be  made  unless  the  Court  would 
appoint  some  person  to  reconvey  them  in  the  name  of  the  mortgagee's  heir  :  that,  by 
11  Geo.  4  and  1  Will.  4,  e.  60,  s.  8,  it  is  enacted  that  where  it  shall  be  uncertain 
whether  the  trustee  last  known  to  have  been  seized  of  any  land  upon  any  trust  be 
living  or  dead,  or,  if  known  to  be  dead  it  shall  not  be  known  who  is  his  heir,  it  shall 
be  lawful  for  the  Court  to  direct  any  person  whom  the  Court  may  think  proper  to 
appoint  for  that  purpose,  in  the  place  of  the  trustee  or  heir,  to  convey  such  land  to  such 
person  and  in  such  manner  as  the  Court  shall  think  proper  :  that,  by  4  &  5  Will.  4, 
c.  23,  s.  2,  it  is  enacted  that  where  any  person  seized  of  land  upon  any  trust  or  by 
way  of  mortgage  dies  without  an  heir,  it  shall  be  lawful  for  the  Court  to  appoint  a 
person  to  convey  such  land  in  like  manner  as  is  provided  by  the  first-mentioned  Act, 
in  case  such  trustee  or  mortgagee  had  left  an  heir  and  it  was  not  known  who  was  such 
heir :  that,  by  1  &  2  Vict.  c.  69,  s.  3,  it  is  enacted  that  the  two  first-mentioned  Acts 
or  either  of  them  shall  not  extend  to  any  case  of  any  person  dying  seized  of  [427] 
any  land  by  way  of  mortgage,  other  than  such  as  are  thereinbefore  expressly  provided  _ 
for.  The  petition  then  stated  that  the  case  of  a  person  dying  seized  of  any  land  by  fl 
way  of  mortgage  and  its  not  being  known  who  is  his  heir  is  not  one  of  the  cases  by 
the  last  stated  Act  expressly  provided  for ;  nevertheless,  the  Petitioners  were  advised 
that  the  case  was  within  the  first  stated  Act.  The  petition  prayed  that  it  might  be 
declared  that  the  deceased  was,  at  his  death,  a  mortgagee  of  the  premises,  and  that  he 
was  a  trustee  thereof  for  the  mortgagor  within  the  meaning  of  some  or  one  of  the 
Acts  thereinbefore  referred  to ;  and  that  some  person  might  be  appointed  to  convey 
the  premises  to  the  mortgagor  on  payment  of  the  mortgage  money. 

Mr.  Bird,  in  support  of  the  petition,  referred  to  In  the  matter  of  Wilson's  Estate 
{ante,  vol.  viii.  p.  392),  and  E.r  parte  JVhittm  (1  Keen.  278). 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  the  petition  stated  that  the 
mortgagee  had  left  an  heir,  though  it  was  not  known  who  the  heir  was ;  that  the 
cases  cited  were  totally  different  from  the  present ;  that  it  clearly  was  not  within 
either  of  the  two  last-mentioned  Acts,  and  the  only  question  was  whether  it  was 

(1)  The  Lord  Chancellor  affirmed  the  Vice-Chancellor's  order,  but  on  a  different 
ground  from  that  taken  by  His  Honor.     See  3  Myl.  &  Craig,  784. 

(2)  The  petition  did  not  account  for  the  heir  not  being  known 
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within  the  eighth  section  of  1 1  Geo.  4  and  1  Will.  4,  c.  60 ;  that  it  appeared,  from  the 
change  in  the  language  of  the  eighth  section  from  that  used  in  the  fifth  and  sixth 
sections,  that  the  Legislature  meant  that  section  to  apply  to  the  case  of  a  trustee,  and 
not  to  the  case  of  a  mortgagee  ;  and,  therefore,  the  present  case  was  one  expressly 
intended  by  the  Legislature  not  to  be  proWded  for  by  the  statute. 

[428]     BiCKFORD  )■.  Skew-es.     Dec.  10,  1838. 

Practice.     Affidavit  of  Service  of  Subpcena.     Subpcena. 

An  affidavit  of  the  service  of  a  subpcena  to  appear,  stating  that  the  deponent  served 
the  Defendant  with  it  by  leaving  a  true  copy  of  it,  and  of  the  endorsement  thereon, 
with  A.,  the  wife  of  L.,  the  sister  of  Defendant,  at  whose  house  the  Defendant 
lodged,  is  insufficient,  as  it  does  not  shew  where  the  writ  was  served. 

Motion  to  set  aside  an  attachment  for  want  of  appearance  for  irregularity. 

The  affidavit  of  the  service  of  the  subp^na  stated  that  the  deponent  served  the 
Defendant  with  the  sttbpana,  by  delivering  to  and  leaving  with  Ann,  the  wife  of 
Stephen  Lean,  the  sister  of  the  Defendant,  at  whose  house  the  Defendant  lodged,  a 
true  copy  of  the  subpcena  and  of  the  endorsement  thereon,  and,  at  the  same  time, 
shewing  her  the  original  writ ;  and  that,  at  the  same  time,  the  deponent  explained  to 
her  the  nature  thereof  ;  by  which  said  subp<ena  the  Defendant  was  commanded,  I'irc. 

The  Vice-Chancellor  said  that  the  affidavit  did  not,  to  any  intent,  shew  where 
the  suhpona  was  served  :  and  granted  the  motion.     (See  Beames's  Orders,  p.  169.) 

Mr.  Jacob  and  Mr.  Bethell  supported  the  motion. 

Mr.  Knight  Bruce  and  Mr.  Koupell  opposed  it. 

[429]     Bray  r.  West.     Bee.  14,  1838. 

Trustee.     Costs. 

A  trustee  disclaimed  by  his  answer,  but  was  continued  as  a  party  until  the  hearing. 
Held,  nevertheless,  that  he  was  entitled  to  costs  as  between  party  and  party  only. 

One  of  the  Defendants,  who  had  been  appointed  a  trustee  of  the  property  in 
dispute,  disclaimed  by  his  answer.  The  bill,  however,  was  not  dismissed  as  against 
him,  but  he  remained  a  party  to  the  suit  at  the  hearing. 

Mr.  Stinton,  for  the  Defendant,  said  that  the  Plaintiff,  by  allowing  the  Defendant 
to  remain  a  party  until  the  hearing,  had  treated  him  as  a  trustee,  and  caused  him  to 
incur  further  costs,  and,  therefore,  he  was  entitled  to  costs  as  between  solicitor  and 
client. 

Mr.  Knight  Bruce,  Mr.  Bayley,  Mr.  Willcock  and  Mr.  W.  Morley  were  counsel 
for  the  other  parties. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  Defendant  was  first  properly 
made  a  party  as  a  trustee.  When  he  put  in  his  answer  and  disclaimer  he  divested 
himself  of  that  character,  and  afterwards  he  remained  on  the  record  simply  as  a  party 
who  was  not  a  trustee ;  and,  consequently,  he  is  entitled  to  his  costs  as  between  party 
and  party  only. 

[430]     Pear.se  r.  Pearse.     Dec.  14,  1838. 

[See  Attorney-General  v.  Lord  Sudeley  [1896],  1  Q.  B.  361 ;  [1897]  A.  C.  11.] 

Prci>ate  Duty. 

The  testator,  who  was  domiciled  in  England,  had,  in  the  hands  of  his  agents  in  Lidia, 
certain  securities  of  the  Indian  Government,  the  principal  and  interest  of  which 
was  payable  in  India,  either  in  cash  or  by  bills  on  the  India  Company,  at  the  option 
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of  the  creditor.  Shortly  before  his  death  he  accepted  an  offer  made  by  the 
company  to  have  his  notes  converted  into  stock,  to  be  registered  in  England,  and 
to  be  saleable  and  transferable  there.  The  conversion  was  not  completed  at  the 
testator's  death  nor  until  after  his  will  had  been  proved  in  England;  but,  ultimately, 
the  stock  was  transferred  to  his  executors.  Held,  that  no  probate  duty  was  payable 
in  respect  either  of  the  notes  or  the  stock. 

At  the  death  of  the  testator  in  the  cause  (who  was  domiciled  in  England),  his 
personal  estate  consisted  partly  of  certain  promissory  notes  of  the  Indian  Government, 
the  principal  and  interest  of  which,  when  due,  was  payable  in  India,  either  in  cash  or 
by  bills  on  the  India  Company,  at  the  option  of  the  holder ;  and,  at  his  death,  those 
securities  were  deposited  with  the  Accountant-General  and  sub-treasurer  at  Madras. 

A  few  months  before  the  testator  died  the  court  of  directors  issued  a  notice 
t^iv-incr  the  holders  of  such  notes  the  option  either  of  being  paid  off  or  of  converting 
their  "securities  into  stock,  with  permission  to  proprietors  in  Europe  to  have  their 
stock  registered  in  England,  so  as  to  make  it  saleable  and  transferable  in  London, 
like  other  public  stock.  In  consequence  of  this  notice  the  testator  intimated  to  the 
proper  officer  at  the  India  House  his  election  to  have  his  notes  converted  into  stock 
to  be  registered  in  England ;  but,  although  the  India  Company  were  bound  by  that 
intimation,  the  conversion  and  registry  of  the  testator's  notes  were  not  completed 
until  a  considerable  time  after  his  will  had  been  proved  in  England.  The  receipts  for 
the  stock  were  afterwards  sent  to  the  executors  by  the  Accountant-General  at  Madras, 
and  the  stock  was  transferred  into  their  names. 

[431]  On  the  hearing  of  a  petition  in  this  cause  presented  by  the  testator's 
executors,  the  question  was  whether  probate  duty  was  payable  on  the  notes  or  on  the 
stock  into  which  they  had  been  converted. 

Mr.  Swanston,  for  the  Petitioners.  The  cases  of  The  Attm-ney-General  v.  Dimond 
<1  Tyrwhitt's  Eep.  p.  243)  and  The  Attm-ney-General  v.  Hope{l)  shew  that  probate 
duty  is  not  payable  in  respect  of  the  property  in  question.  It  is  impossible  to 
distinguish  those  cases  from  the  present ;  they  are  parallel  to  it  in  all  essential 
circumstances.  In  those  cases,  as  well  as  in  this,  the  property  existed  at  the  time  of 
probate ;  but  it  existed  beyond  the  jurisdiction  of  the  Ecclesiastical  Courts  of  this 
country,  and  it  was  afterwards  brought  within  the  jurisdiction.  The  only  dis- 
tinguishing circumstance  is  the  agreement  by  which  the  testator  became  entitled  to 
have  the  notes  converted  into  stock. 

Mr.  Knight  Bruce  and  Mr.  James  Russell  appeared  for  other  parties,  but  did  not 
address  the  Court. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  All  that  the  Court  has  to  do  in 
deciding  the  present  question  is  to  consider  what  was  the  actual  position  of  the 
property  at  the  time  when  probate  was  granted ;  whether  there  was  any  agreement 
respecting  it  is  immaterial. 

The  notes  which  the  testator  had  were  simply  engagements  by  the  Governor- 
General  of  India  in  Council,  [432]  to  pay  certain  sums,  when  they  should  become 
payable,  to  the  testator  or  his  order,  at  the  General  Treasury  at  Fort  William  in 
Bengal,  either  in  cash  or  by  bills  of  exchange,  at  the  option  of  the  proprietor  of  the 
notes,  to  be  drawn  on  the  court  of  directors  of  the  India  Company.  Therefore,  all 
that  the  testator  had  was  a  right  to  be  paid  the  amount  of  the  notes  or  to  receive 
bills  for  it  at  the  Treasury  in  Bengal.  He  died  in  February  1835.  In  his  lifetime 
a  notice  was  issued  by  which  an  option  was  given  to  him  and  the  other  holders  of 
notes  of  the  .same  description,  either  to  be  paid  off  or  to  convert  their  notes  into 
stock ;  and  there  can  be  no  doubt  that  it  was  the  testator's  intention  to  convert  his 
notes  into  stock.  But,  at  the  time  when  probate  was  granted,  there  was  no  debt 
due  from  the  India  Company  to  the  estate  of  the  testator,  which  could  be  sued  for  in 
this  country. 

The  point  appears  to  me  to  be  settled  by  the  decision  in  The  Attorney-General 
V.  Hope. 

(1)  4  Tyrwhitt's  Rep.  p.  878.  In  p.  904  of  the  report  of  this  case  the  seventh 
and  eighth  lines  from  the  top  ought  to  be  transposed.     S.  C.  8  Bligh,  44. 
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[433]    Copland  v.  Martin.     Dec.  14,  1838. 

Covenant.     Specialty  Debt. 

A.  covenanted  with  B.  to  pay  him  a  certain  sum,  by  bills  of  exchange  to  be  drawn  by 
B.  upon  and  accepted  by  A.  A.  only  gave  B.  a  bill  for  part  of  the  sum ;  and  that 
bill  was  dishonoured.  Held  that  B.  was  a  specialty  creditor  of  A.  for  the  whole 
sum. 

This  was  a  creditor's  suit. 

By  an  order  in  the  cause,  the  Master  was  directed  to  state,  specially,  the  circum- 
stances connected  with  the  debt  due  to  George  Cottam  and  Samuel  Hallen,  from  the 
estate  of  Thomas  Martin,  the  deceased  debtor. 

The  Master  found  that,  by  articles  of  agreement  made  between  Cottam  &  Hallen 
of  the  first  part,  Richard  Satchell  of  the  second  part,  and  the  testator,  Thomas 
Martin,  of  the  third  part,  after  reciting  that  the  testator  was  employed  to  build  the 
carcase  of  King's  College  pursuant  to  a  contract  entered  into  between  him  and  the 
incorporated  governors  and  proprietors  of  the  college,  and  that  the  testator  would 
have  occasion  for  a  large  quantity  of  wrought  and  cast  iron  and  of  ironfounders'  and 
smiths'  work  in  completing  such  contract,  Cottam  &  Hallen,  in  consideration  of 
£4090,  to  be  paid  to  them  as  thereinafter  mentioned,  agreed  with  the  testator  to 
supply  him  with  all  the  iron  required,  and  to  do  all  the  ironfounders'  and  smiths 
work  necessary  to  be  done  in  and  about  the  building,  under  such  terms  and  stipu- 
lations as  the  testator  was  bound  to  perform  the  same  under  his  contract,  and, 
particularly,  as  to  the  making  any  deductions,  additions  and  alterations  in  the  work, 
or  any  extras  or  omissions  as  therein  provided  for,  and  that  they  should  make  such 
allowances  and  be  etititled  to  such  additions  as  the  testator  was  liable  or  entitled  to 
bv  virtue  of  such  contract :  and  that,  if  Cottam  &  Hallen  should  not  perform  the 
works  to  the  satisfaction  [434]  of  Robert  Smirke,  the  then  architect  of  the  college, 
or  other  the  architect  for  the  time  being,  and  he  should  certify,  by  writing,  that  they 
ought  not  to  be  continued  to  do  the  works,  then  that  the  testator  might  employ  some 
other  person  or  persons  to  do  such  works ;  and  that  Cottam  &  Hallen  should  only  be 
entitled  to  the  difference  between  the  amount  which  the  testator  should  pay  for  the 
completion  of  the  works  and  the  £4090,  such  difference  to  be  ascertained  by  the 
architect  and  certified  by  him  :  and,  after  making  provision  for  the  testator's  deducting 
or  being  paid  all  such  sums  as  he  might  become  liable  to  pay  by  reason  of  any  breach 
of  the  contract  by  Cottam  &  Hallen,  the  articles  of  agreement  contained  a  stipulation 
in  the  words  following :  "  And  the  said  Thomas  Martin,  in  consideration  thereof  and 
of  the  guarantee  on  the  part  of  the  party  hereto  of  the  second  part  hereinafte 
contained,  agrees  to  accept  of  the  said  contract,  and  to  pay,  unto  the  said  George  Cottam 
<t  Samuel  Hallen,  the  said  sum  of  £4090,  or  the  sum  so  to  be  certified  as  aforesaid  (as  the 
case  may  be)  by  bills  of  exchange  to  be  drawn  by  the  said  George  Cottam  &  Samuel  Hallen 
ujjon  and  accepted  by  the  said  Thomas  Martin,  such  bills  to  be  drawn  and  dated  quarterly 
during  the  progress  of  the  works,  beginning  on  and  from  the  1st  day  of  March  1830, 
and  payable  respectively  at  three  months  after  date,  and  to  be  respectively  drawn 
for  the  estimated  amount  (subject  to  such  deductions  as  aforesaid)  of  iron  and  work 
supplied  in  the  quarter  next  immediately  preceding  the  drawing  thereof,  such  amount 
to  be  estimated  at  the  following  rates  of  charge  (less  2.5  per  cent.)  viz.  :  Cast  iron 
work  at  £10  per  ton,  and  wrought  iron  at  2^d.  per  pound,  the  last  of  such  bills  to  be 
^ven  at  the  expiration  of  three  calendar  months  next  after  Mr.  Smirke,  or  other  the 
architect  aforesaid,  shall  have  certified,  in  writing  [435]  under  his  hand,  that  the 
aforesaid  contract  with  King's  College  (so  far  as  it  respects  the  smiths'  and  founders' 
work)  is  completed,  and  to  be  payable  for  the  balance  which  shall  then  remain  unpaid 
of  the  said  sum  of  £4090,  or  other  the  sum  to  be  certified  as  aforesaid,  at  three 
months  after  date."  And,  by  such  articles  of  agreement,  after  making  provision  for 
the  performance  of  further  new  or  extra  works  at  King's  College,  Satchell,  at  the 
request  of  Cottam  &  Hallen,  and  in  consideration  of  the  agreements  on  the  part  of 
Martin,  guaranteed  to  Martin  the  performance,  by  Cottam  &  Hallen,  of  their  said 
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ac^reements  The  Master  further  found  that  the  articles  of  agreement  were  duly 
executed  by  and  under  the  hands  and  seals  of  all  the  parties  thereto  :  and  that  Cottam, 
bv  his  affidavit  made  in  the  cause  and  sworn  the  5th  of  May  1837,  said  that  in 
pursuance  of  the  agreement  of  30th  of  January  1830,  he  and  his  copartner  Hallen 
performed  and  completed  the  works  mentioned  in  the  contract  and  therein  agreed 
to  be  performed  by  them  in  consideration  of  the  £4090,  so  far  as  the  same  were 
required  bv  the  architect  and  according  to  his  directions,  and  that  the  sum  of 
£3635  6s  5d.  became  justly  due  and  payable  to  the  deponent  and  his  partner,  from 
Martin  in  respect  thereof :  that,  by  various  payments  made  by  and  allowances  made 
to  Martin  in  his  lifetime,  to  the  amount  of  £2854,  7s.  3d.,  there  remained  due,  in 
respect  of'  the  said  sum  of  £3635,  6s.  5d.,  the  sum  of  £780,  19s.  2d. :  that  Martin 
was,  in  his  lifetime  and  at  the  time  of  his  death,  and  his  estate  still  was,  justly  and 
truly  indebted  unto  the  deponent  and  Hallen,  his  co-partner  in  trade,  in  the  sum  of 
£780,  19s.  2d.  for  the  work  so  done  and  performed  under  and  in  pursuance  of  the 
contract :  that  neither  he,  the  deponent,  nor  his  partner  Hallen,  nor  any  person  or 
persons  by  their  or  either  of  their  order,  [436]  or  to  the  deponent's  knowledge  or 
belief,  for  their  or  either  of  their  use,  had  received  the  £780,  19s.  2d.,  or  any  part 
thereof,  or  any  security  or  satisfaction  for  the  same  or  any  part  thereof,  except  the 
said  contract  and  a  certain  bill  of  exchange,  drawn  by  the  deponent  and  Hallen  upon 
and  accepted  by  Martin,  for  £374,  17s.,  which  was  dishonoured  when  it  became  due, 
and  still  remained  unpaid;  and  that  the  whole  of  the  £780,  19s.  2d.,  together  with 
interest  on  the  amount  of  the  bill  of  exchange  from  the  time  when  the  same  became 
due,  still  remained  due  and  owing  to  the  deponent  and  his  partner  from  Martin's 
estate.  The  Master  found  that  the  £374,  17s.  formed  part  of  the  sum  which  became 
payable  to  Cottam  &  Hallen  under  the  contract,  and  that  £406,  2s.  2d.  formed  the 
residue  of  the  sum  which  became  payable  to  them  under  the  same  contract. 

The  question  was  whether  Cottam  &  Hallen  were  specialty  creditors  of  Thomas 
Martin. 

Mr.  Knight  Bruce,  for  Cottam  &  Hallen,  said  that  the  covenant  was  to  give  bills 
of  exchange  which  should  be  paid,  and,  therefore,  Cottam  &  Hallen  were  specialty 
creditors  as  to  the  £374,  I7s.  as  well  as  the  £406,  2s.  2d. 

Mr.  Jacob  and  Mr.  Evans,  for  the  other  creditors.  The  covenant  is  to  pay  by 
bills  of  exchange  to  be  drawn  by  Cottam  &  Hallen  upon  and  accepted  by  Martin. 
The  action  on  the  covenant  would  not  be  an  action  of  debt,  but  for  not  giving  the 
bills.  In  order  to  make  it  a  specialty  debt,  there  must  be  a  covenant  that  creates 
the  debt.  If  A.  covenants  with  B.  to  pay  him  a  sum  of  money,  B.  may  either 
bring  an  action  on  the  [437]  covenant  or  declare  in  debt ;  but,  in  a  case  like  the 
present,  he  could  not  declare  in  debt,  but  only  for  unliquidated  damages  for  not 
giving  the  bills  of  exchange.  Here  there  is  a  covenant  to  pay  by  specific  bills  : 
those  bills  may  not  be  eventually  paid  ;  but  still,  if  the  covenantors  have  given  the 
bills,  they  have  performed  their  covenant.  The  intention  and  effect  of  the  articles 
of  agreement  was  not  to  give  a  security  for  the  payment,  but  merely  to  regulatft 
the  mode  of  payment. 

The  Vice-chancellor  [Sir  L.  Shadwell].  The  covenant  was  to  pay  by  bills  of 
exchange.  Then,  if  a  bill  is  given  which  is  dishonoured,  no  payment  is  made  by 
the  bill. 

If  you  were  to  bring  an  action  on  the  covenant  it  would  not  be  for  unliquidated 
damages ;  for  the  whole  damage  would  be  the  debt  that  remained  unpaid  ;  and,, 
therefore,  it  is  a  covenant  to  pay  a  sum  certain. 

Declare  that  Messrs.  Cottam  &  Hallen  are  specialty  creditors  for  the  £780,  19s.  2d.. 

[438]     HADO^v  v.  Hadow.     Dec.  21,  1838. 

Will.     Construction. 

Testator  gave  one-third  of  his  residuary  estate  to  his  wife,  and  the  other  two-thirds, 
to  trustees  in  trust  for  his  children  at  21  ;  and  directed  that,  until  the  shares  of  his 
children  should  be  payable  to  them,  the  income  thereof  should  be  paid  to  his  wife,. 
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to  be  by  her  applied,  or,  in  case  of  her  death,  to  be  applied,  by  the  trustees,  for 
the  maintenance  of  the  children.  Held,  that  the  wife  was  entitled  to  the  income 
of  the  children's  shares  during  their  minorities,  she  maintaining  them  in  a  proper 
manner. 

Henry  Patrick  Hadow,  Esq.,  by  his  will,  dated  23d  of  December  1835,  after  giving 
plate,  jewels  and  other  articles  to  his  wife,  Jane  Charlotte  Hadow,  gave  and 
bequeathed  all  other  his  personal  estate  to  trustees  upon  trust  to  invest,  in  their 
names  in  manner  therein  mentioned,  so  much  of  the  trust  monies  as  would,  from  the 
dividends  thereof,  yield  the  yearly  sum  of  £300,  and  to  pay  out  of  such  dividends 
to  his  three  sisters  therein  named,  during  their  respective  lives,  annuities  of  £100 
apiece ;  and,  as  to  a  proportional  part  of  the  money  so  directed  to  be  invested  and 
of  the  securities  on  which  the  same  should  be  invested,  after  the  death  of  any  of  his 
sisters,  in  trust  for  his  wife  and  his  two  children,  and  to  be  paid  and  transferred  in 
the  same  manner  as  was  thereinafter  mentioned  in  respect  to  his  remaining  property. 
The  will  then  proceeded  thus  :  "  And,  after  providing  for  the  several  annuities  of 
£100  apiece  to  my  said  three  dear  sisters,  upon  trust  that  my  said  trustees,  or  the 
survivors  or  sur\-ivor  of  them,  do  and  shall  stand  possessed  of  the  residue  and 
remainder  of  my  said  estate  or  effects  upon  trust,  as  to  one  equal  third  part  or  share 
tiiereof,  for  my  dear  wife,  Jane  Hadow,  to  and  for  her  own  absolute  use,  benefit  and 
disposal,  and  to  be  paid  to  her  so  soon  as  conveniently  may  be  after  my  decease ; 
and,  as  to  the  remaining  two-third  parts  thereof,  upon  trust  that  my  said  trustees 
do  and  shall  place  out  the  same  at  interest  in  some  of  the  Parliamentary  stocks  or 
public  funds  of  Great  Britain,  or  on  real  securities  at  interest,  and  do  and  shall,  from 
time  to  time,  vary,  alter,  or  transfer  the  same  as  may  seem  expedient ;  and,  as  to  one 
moiety  of  such  stocks,  funds  or  securities,  do  and  shall  pay,  assign  or  transfer  the 
[439]  same  unto  my  son,  Reginald  Hadow,  as  and  when  he  shall  attain  the  age  of 
21  years  ;  and,  as  to  the  remaining  moiety  of  the  said  stocks,  funds  and  secui  ities, 
do  and  shall  pay,  assign  and  transfer  the  same  unto  my  son  Henr^'  John  Hadow,  as 
and  when  he  shall  attain  his  age  of  21  years  ;  and,  in  case  either  of  them,  my  said 
two  sons,  shall  die  without  having  attained  the  said  age  of  21  years,  then  the  share 
of  him  so  dying  of  and  in  the  said  stocks  and  securities  shall  go  and  be  paid  or  trans- 
ferred to  the  survivor,  as  and  when  his  original  share  shall  have  become  payable  as 
aforesaid  ;  and  in  case  both  of  them,  my  said  two  sons,  shall  die  without  attaining 
the  said  age,  then  my  will  is  that  the  said  shares  of  both  of  my  said  sons  of  and  in 
the  said  last-mentioned  stocks,  funds  and  securities  shall,  from  and  immediately  after 
the  death  of  the  survivor  of  my  said  two  sons,  be  paid  and  transferred  to  my  said 
dear  wife,  Jane  Hadow,  to  and  for  her  own  absolute  use,  benefit  and  disposal. 
Provided  always,  and  my  will  is  that,  until  such  stocks,  funds  and  securities  shall 
become  payable  as  aforesaid  to  my  said  sons,  the  dividends  thereof  shall  be  paid  over, 
by  them  or  him,(l)  into  the  proper  hands  of  my  said  dear  wife,  Jane  Hadow,  to  be  bi/ 
her  applied,  or,  in  case  of  her  death,  to  be  applied  by  my  said  tnistets  or  the  survivors  or 
survivor  of  them,  for  and  towards  the  maintenance,  education  and  advancement  in 
life  of  my  said  sons  or  the  survivor  of  them,  in  such  manner  as  she  or  they  shall 
think  proper." 

Henry  John  Hadow  survived  his  father  and  died  an  infant  in  1837. 

The  bill  was  filed  by  Reginald  Hadow  against  his  mother  and  the  trustees  of  the 
will.  It  stated  that  the  [440]  Plaintiff  was  adnsed  that,  under  the  trusts  of  the 
will,  he  was  contingently  entitled  to  two-third  parts  of  the  testator's  residuary  estate, 
including  the  sum  invested  to  answer  the  annuities,  subject  nevertheless  to  the  pay- 
ment of  those  annuities  ;  and  that,  when  he  should  attain  twenty-one,  he  would 
become  absolutely  entitled  to  the  two-third  parts  of  the  residuary  estate  subject  as 
aforesaid  ;  and  that  he  was  further  advised  that,  out  of  the  dividends  of  the  two- 
third  parts,  a  sufiBcient  sum  ought  to  be  allowed  to  his  mother  for  his  maintenance 
and  education ;  and  that  the  surplus  of  such  dividends  ought  to  be  accumulated  for 
his  benefit. 

The  bill  prayed  that  the  amount  of  the  testator's  estate  and  effects  not  specifically 

(1)  So  in  brief. 
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bequeathed  might  be  ascertained  ;  and  that  the  two-third  parts  thereof  to  which  the 
Plaintiff  was  so  entitled  as  aforesaid,  subject  as  aforesaid,  might  be  secured  for  his 
benefit ;  and  that,  out  of  the  dividends  of  the  two-third  parts,  a  sufficient  sum  might 
be  paid  to  his  mother  for  his  maintenance  and  education,  and  that  the  surplus  of 
such  dividends  might  be  accumulated  for  his  benefit.  ,        ,         •„      , 

Mrs.  Hadow,  in  her  answer,  said  she  was  advised  that,  under  the  will,  she  was 
absolutely  entitled  to  one-third  part  of  the  testator's  residuary  estate  for  her  own 
absolute  use  and  benefit,  subject,  as  to  such  part  thereof  as  was  set  apart  to  answer 
the  annuities,  to  the  same  annuities  ;  and  that,  until  the  remaining  two-third  parts 
of  the  residuary  estate  should  have  become  payable  under  the  trusts  of  the  will,  she 
was  absolutely  entitled  to  the  dividends  of  the  same  two-third  parts,  for  her  own  use 
and  benefit,  she  being  willing  to  maintain,  educate  and  advance  the  Plaintiff  in  a 
proper  manner. 

[441]  The  Solicitor-General  [Sir  R.  M.  Rolfe]  and  Mr.  G.  L.  Russell,  for  the 
Plaintiff.  The  proviso  in  the  will  directs  the  income  of  the  children's  fortunes  to  be 
paid  to  their  mother,  to  be  by  her  applied  for  the  maintenance  and  education  of  the 
children  as  she  may  think  proper.  The  mother,  therefore,  was  not  intended  to  take 
any  part  of  the  income  for  her  own  benefit.  Besides,  as  the  same  words  are  used 
with  respect  to  the  trustees,  the  Court,  if  it  decides  in  favour  of  the  mother's  claim, 
must  hold  that,  if  she  were  to  die  during  the  Plaintiff's  minority,  the  trustees,  if  they 
maintained  him,  would  be  entitled  to  the  income  of  two-thirds  of  the  residue  :  that, 
surely,  could  not  have  been  the  testator's  intention.  Moreover,  the  testator  has 
shewn  the  measure  of  his  bounty  to  his  widow  ;  for  he  has  given  her  one-third  of  the 
residue  absolutely.  In  Berkeley  v.  Swinburne  {ante,  vol.  6,  p.  613)  there  was  no  gift 
to  the  testator's  sisters.  Hammond  v.  Neams  (1  Swanst.  35),  Wetherell  v.  Wilson  (1 
Keen,  80). 

Mr.  Knight  Bruce,  Mr.  Jacob,  Mr.  Norton  and  Mr.  F.  Bayley  appeared  for 
the  Defendants. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  do  not  think  that  the  gift  of  a 
shaie  of  the  residue  to  the  wife  at  all  alters  the  case. 

The  testator  meant  that  his  widow  and  children  should  live  together,  and  that, 
during  her  life,  she  should  have  the  income  of  the  children's  property  to  maintain 
them,  without  being  liable  to  account. 

Declare  that  the  Defendant,  Jane  Charlotte  Hadow,  is  entitled  to  the  income  of 
two-thirds  of  the  testator's  residuary  estate,  she  maintaining  and  educating  the 
Plaintiff  in  a  proper  manner. 

[442]    Rawson  v.  Samuel.    Nov.  29,  1838. 

Discovery.     Plaintiff. 

A  bill  was  filed  for  an  account  of  dealings  and  transactions  between  the  parties,  and 
to  restrain  an  action  brought  by  the  Defendant  against  the  Plaintiff  for  a  breach 
of  contract  in  not  accepting  bills  drawn  on  him  by  the  Defendant.  Held,  that  the  ; 
Plaintiff  was  entitled  to  inspect  those  parts  only  of  the  books  mentioned  in  the  ■ 
schedule  to  the  answer  which  related  to  the  matters  in  question  in  the  suit;  and  I 
that,  if  he  wished  to  inspect  other  parts  of  them  with  a  view  to  his  defence  to  the  ) 
action,  he  must  file  a  bill  of  discovery.  J 

The  bill  was  filed  for  an  account  of  dealings  and  transactions  which  had  taken  j 
place  between  the  parties,  and  for  an  injunction  to  restrain  an  action  brought  by  the  j 
Defendant  against  the  Plaintiff  for  a  breach  of  contract  in  refusing  to  accept  bills  { 
drawn  by  the  former  upon  the  latter.     The  Plaintiff's  defence  to  the  action  was  that, 
when  he  refused  to  accept  the  bills,  a  balance  was  due  to  him  from  the  Defendant; 
and  that  by  the  terms  of  the  contract  he  was  not  bound,  when  that  was  the  case,  to 
accept  the  Defendant's  bills. 

The  Plaintiff  had  obtained  an  order  for  a  production  of  books  and  papers  which 
the  Defendant  admitted,  in  his  answer,  to  be  in  his  custody  and   power :  and  the 
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object  of  the  present  application,  on  the  part  of  the  Plaintiff,  was  to  obtain  an  inspection, 
not  only  of  those  parts  of  the  books  and  papers  which  related  to  the  matters  in 
question  in  the  suit,  but  also  of  those  parts  which  might  contain  evidence  in  support 
of  the  Plaintiff's  defence  to  the  action. 

Mr.  Knight  Bruce,  Mr.  Jacob  and  Mr.  Blunt  appeared  for  the  Plaintiff. 

Mr.  Wigram  and  Mr.  Hull,  for  the  Defendant,  contended  that  the  Defendant 
ought  to  be  permitted  to  seal  up  those  portions  of  the  documents  which  did  not  relate  to 
the  matters  in  question  in  the  suit,  as  there  was  no  connection  between  those  matters 
and  the  cause  [443]  of  action,  the  bill  not  seeking  to  have  the  state  of  the  accounts, 
at  the  time  when  the  Plaintiff  refused  to  accept  the  bills,  ascertained. 

The  Vice-Chanxellor  [SirL.  Shadwell]  s<iid  that  the  Plaintiff'  was  not  entitled  tc 
inspect  any  portions  of  the  books  or  papers,  except  those  which  related  to  the  matters 
in  question  in  the  suit ;  and  that,  if  he  required  to  inspect  any  parts  of  them  with  a 
\-iew  to  his  defence  to  the  action,  he  ought  to  have  filed  a  bill  of  discovery  for  that 
purpose. 

Motion  refused. 

[443]     CuRTEis  r.  Kexrick.     July  6,  1840. 

[S.  C.  -t  Jur.  934 ;  and  at  law,  3  Mee.  &  W.  461 ;  7  L.  J.  Ex.  169.] 

Power. 

By  a  marriage  settlement,  freehold  lands  were  conveyed  to  trustees  during  the  joint 
lives  of  the  husband  and  wife,  in  trust  to  pay  one  moiety  of  the  rents  to  the  wife 
for  her  separate  use,  and  the  other  moiety  to  the  husband  ;  and,  after  the  decease 
of  one  of  them,  to  the  use  of  the  survivor,  with  remainder  to  the  use  of  the  children 
of  the  marriage,  with  remainder,  in  default  of  such  issue,  if  the  wife  should  survive 
the  husband,  to  the  use  of  her  in  fee,  but  if  not,  then  to  such  uses,  &c.,  aa.  she, 
notwithstanding  her  coverture,  by  her  will,  by  her  signed  and  published  in  the 
presence  of  and  attested  by  three  or  more  credible  witnesses,  should  appoint,  and, 
in  default  of  appointment,  to  the  use  of  her  in  fee.  The  wife  died  in  her  hu.sband's 
lifetime,  having  made  a  will  which  purported  to  be  signed,  sealed  and  delivered  by 
her,  and  by  which,  without  referring  to  any  power,  she  gave  all  the  property  of 
which  she  was  possessed,  whether  real  or  personal,  and  also  her  reversionary 
interest  or  interests  in  any  property  or  properties  whatsoever,  to  her  husband. 
Held,  that  the  will  was  a  due  execution  of  the  power  given  to  the  wife  by  the 
settlement. 

In  obedience  to  the  decree  in  this  cause,  the  following  case  was  stated  for  the 
opinion  of  the  Barons  of  the  Court  of  Exchequer. 

By  indentures  of  lease  and  release,  dated  respectively  on  or  about  the  22d  and 
23d  days  of  April  1832,  the  [444]  release  being  made  and  duly  executed  between  and 
by  Anne  Catherine  Wykeham  Martin,  since  deceased,  late  the  wife  of  Kichard  Fiennes 
Wykeham  Martin,  by  her  then  name  and  description  of  Anne  Catherine  Mascall, 
spinster,  one  of  the  three  surviving  daughters  and  co-heiresses  of  Robert  Mascall, 
Esq.,  deceased,  by  Martha  Mascall,  his  wife,  of  the  first  part,  the  said  Richard 
Fiennes  Wykeham  Martin  of  the  second  part,  William  Waterman,  Esq.,  and  Richard 
Curteis  Pomfret,  gentleman,  of  the  third  part,  and  Francis  James  Newman  Rogers,  Esq., 
and  Charles  Wykeham  Martin,  Esq.,  of  the  fourth  part ;  being  the  settlement  made 
previously  to  the  marriage  of  the  said  Richard  Fiennes  Wykeham  Martin  with  the 
said  Anne  Catherine  Wykeham  Martin,  which  was  afterwards  solemnized  ;  in  con- 
sideration of  the  then  intended  marriage,  she,  the  said  Anne  C.  W.  Martin,  with  the 
privity  of  the  said  Richard  F.  W.  Martin,  did  grant,  bargain,  sell  and  release  the 
undivided  third  part  or  share  of  the  said  Anne  C.  W.  Martin  (the  whole  into  three 
equal  parts  or  shares  being  divided)  of  and  in  the  several  manors,  messuages,  farms, 
lands  and  tenements  therein  particularly  described,  unto  the  said  Francis  James 
Newman  Rogers  and  Charles  W.  Martin,  in  their  actual  possession  then  being,  to 
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hold  to  them,  their  heirs  and  assigns,  to  the  uses  thereinafter  expressed  (that  is  to  say) 
after  the  solemnization  of  the  said  then  intended  marriage,  to  the  use  of  the  said 
Francis  James  Newman  Rogers  and  C.  W  Martin,  their  heirs  and  assigns  during  the 
joint  lives  of  said  Richard  F.  Wykeham  Martin  and  Anne  C.  W.  Martin  (without 
mpeachment  of  waste),  upon  trust  to  pay  one  moiety  of  the  rents  and  profits  thereof 
to  or  for  the  separate  use  of  her,  the  said  Anne  C.  W.  Martin,  and  to  pay  the  remain- 
ing moiety  of  the  said  rents  and  profits  unto  the  said  Richard  FW  Martin,  or  as 
he  [4451  should  in  manner  therein  mentioned,  appoint,  and  after  the  decease  of  such 
one  of  them,  the  said  Richard  F.  W.  Martin  and  Anne  Catherine,  his  wife  as  should 
first  depart  this  life,  to  the  use  of  the  survivor  of  them,  the  said  Richard  i.W 
Martin  and  A.  C.  W.  Martin,  his  wife,  and  his  or  her  assigns  during  his  or  her  hfe 
without  impeachment  of  waste,  with  remainder  to  the  use  of  Francis  J.  N.  Rogers 
and  Charles  W.  Martin,  their  heirs  and  assigns,  during  the  life  of  such  survivor,  in 
trust  to  preserve  contingent  remainders,  with  remainder  to  the  use  of  the  children 
of  the  said  R.  F.  W.  Martin,  by  the  said  A.  C.  W.  Martin,  his  wife,  for  such  estates, 
and  in  such  shares  and  interests  as  therein  mentioned,  with  remainder  in  default  of  such 
issue,  if  the  said  Anne  C.  W.  Martin  should  survive  the  said  Richard  F.  W.  Martin, 
to  the  use  of  her,  the  said  Anne  C.  W.  Martin,  her  heirs  and  assigns  for  ever  ;  but,  if 
the  said  Anne  C.  W.  Martin  should  die  in  the  lifetime  of  the  said  Richard  F.  W. 
Martin,  then  to  such  uses,  upon  and  for  such  trusts,  intents  and  purposes,  and  with, 
under  and  subject  to  such  powers,  provisoes  and  declarations  as  the  said  Anne  C.  W. 
Martin,  notwithstanding  her  coverture,  by  her  last  will  and  testament  in  writing,  or 
by  any  codicil  or  codicils  thereto  by  her  signed  and  published  in  the  presence  of  and 
attested  by  three  or  more  credible  witnesses,  should  direct  or  appoint;  and  in  default  of 
such  direction  or  appointment,  and  so  far  as  any  such  direction  or  appointment  should 
not  extend,  to  the  use  of  the  said  Anne  C.  W.  Martin,  her  heirs  or  assigns  for  ever. 

The  intended  marriage  between  Richard  F.  W.  Martin  and  Anne  C.  Mascall  was 
duly  solemnized  :  and  Anne  C.  W.  Martin,  formerly  A.  C.  Mascall,  died  some  time  in 
or  about  February  1833  without  issue  by  the  said  [446]  R.  F.  W.  Martin,  having  first 
duly  made  and  published  her  last  will  and  testament  in  writing,  or  a  paper  writing 
purporting  to  be  her  last  will  and  testament,  of  the  date  and  in  the  words  and  figures 
following  (that  is  to  say),  "  I,  Anne  Catherine  Wykeham  Martin,  do  hereby  make  my 
last  will  and  testament,  and  do  give  and  bequeath,  to  my  dearly  beloved  husband  R.  F. 
W.  Martin,  all  the  property  of  which  I  am  possessed  whether  real  or  personal,  and  also  all 
my  reversionary  interest  or  interests  in  any  property  or  properties  whatsoever :  and 
I  hereby  nominate  and  appoint  Francis  James  Newman  Rogers,  Esq.,  to  be  my  executor." 

"  Anne  Catherine  Wykeham  Martin,     (l.  s.)  " 

Signed,  sealed  and  delivered  this  3d  day  of  December  1832,  in  the  presence  of  James 
Whatman,  surgeon,  Maidstone,  Kent;  Frances  Anne  Kenrick,  Bourne  Place, 
Kent ;  Elizabeth  Benham. 

The  question  for  the  opinion  of  the  Court  is  whether  the  testamentary  instrument 
of  the  3d  day  of  December  1832  was  a  due  execution  of  the  jjower  given  to  Anne 
Catherine  Wykeham  Martin  by  her  marriage  settlement. 

The  Barons  of  the  Court  of  Exchequer,  by  their  certificate,  dated  the  3d  of  May 
1838,  certified  as  follows  : — 

"  We  have  heard  this  cause  argued  by  counsel,  and  have  considered  the  same  ;  and 
we  are  of  opinion  that  the  testamentary  instrument  of  the  3d  December  1832  is  a  due 
execution  of  the  power  given  to  Anne  [447]  Catherine  Wykeham  Martin  by  her 
marriage  settlement." 

"  Abinger.    E.  H.  Alderson. 

"J.  Parke.    J.  Gurney."(1) 


(1)  See  3  Mees.  &  Wels.  461.  The  certificate  in  the  above  case  seems  to  be  at 
variance  with  the  decisions  in  Lovell  v.  Knight,  ante,  vol.  3,  p.  275,  and  Lempriere  v.  Valpy, 
ante,  vol.  5,  p.  108.  Since  those  cases  were  decided,  a  report  has  been  published  of 
the  important  case  of  Churchill  v.  Dibben.    See  3d  Lord  Kenyon's  Cases,  p.  85.    There 
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[448]  The  cause  having  come  ou  for  further  directions,  an  order  was  taken 
without  discussion,  declaring  the  will  [449]  to  be  a  due  execution  of  the  power 
contained  in  the  settlement. 

[450]  Mr.  Wigram  and  Mr.  Morley  appeared  for  the  Plaintiffs,  and 
Mr.  Simons,  Mr.  Stinton  and  Mr.  Willcock,  for  the  Defendants. 


[453]    Turner  v.  Treiavtsy.    Jan.  17,  1839. 

Practice. 

If  liberty  is  given  to  a  party  to  exhibit  further  interrogatories  for  the  examination 
of  witnesses,  he  may  re-examine  a  witness  whom  he  has  examined  before,  but  not 
to  the  same  matter. 

On  the  9th  of  November  last,  the  Defendant  obtained  an  order  to  enlarge  publica- 
tion, and  for  liberty  to  sue  out  a  new  commission  for  the  examination  of  witnesses, 

is  also  a  note  of  it  in  Serjeant  Hill's  MSS.,  in  Lincoln's  Inn  Library,  vol.  3 1,  p.  85, 
which  is  as  follows  : — 

Churchill  v.  Dibben. 

(Post.  Hill.  27  Geo.  2.     In  Chanc.) 

fFill.     Construction.     Power.     Feme  Coverie. 

A  married  woman  having  freehold  estates,  which  were  settled  on  her  marriage  to 
her  separate  use  with  a  testamentary  power  of  appointment  over  them,  made  a 
will  by  which,  without  referring  to  the  power,  she  disposed  of  certain  of  the  estates, 
nominalim,  and  then  gave  all  the  rest  of  her  goods,  chattels,  estate  and  estates  to 
K.  C.  Held,  that  the  residuary  clause  was  a  good  execution  of  the  power  as  to  all 
the  estates  not  previously  mentioned. 

If  a  married  woman  having  a  testamentary  power  of  appointment  makes  a  will,  it 
must  be  intended  to  be  an  exercise  of  the  power,  although  it  contains  no  reference 
to  it. 

A  married  woman  having  real  property  settled  to  her  separate  use,  with  a  testamentary 
power  over  it,  may  dispose  of  leaseholds  and  other  chattels  purchased  with  the 
produce  of  it,  but  not  of  real  estate  so  purchased. 

A  bequest  of  "  all  my  goods,  chattels,  estate  and  estates  whatsoever,"  will  pass  real  as 
well  as  personal  property. 

By  articles  made  previous  to  the  marriage  of  T.  Dibben  with  Elizabeth  Brown, 
particular  lands  therein  mentioned  are  conveyed  to  trustees,  to  receive  and  pay  the 
rents  and  profits  over  to  the  said  Elizabeth,  for  her  separate  use  and  benefit,  and  then 
on  this  further  trust,  that  they,  their  heirs  and  assigns,  shall  stand  seized  of  all  such 
premises,  in  trust  and  for  the  benefit  and  behoof  of  such  persons,  for  such  interest, 
estate  and  estates,  and  subject  to  such  powers,  provisoes,  conditions,  limitations  or 
agreements,  and  in  such  manner  and  form,  as  the  said  Elizabeth  Brown  shall  or  may, 
at  any  time  or  times  hereafter,  after  the  said  intended  marriage  shall  be  had  and 
solemnized,  notwithstanding  her  said  intended  coverture  or  whether  she  shall  be  sole, 
by  any  deed  or  writing  by  her  to  be  signed  or  sealed  in  the  presence  of  two  or  more 
credible  witnesses,  or  by  her  last  will  and  testament  in  writing,  signed,  sealed  and 
delivered  as  aforesaid,  direct,  limit  or  appoint,  and,  in  default,  &c.,  in  trust  for  the  only 
use,  benefit  and  behoof  of  the  said  Elizabeth  Brown,  her  heirs  and  assigns  for  ever. 
There  was  likewise  a  power  given  her,  by  the  settlement,  to  appoint  £1000  of  her 
personal  estate,  by  her  will,  to  such  persons  as  she  should  think  proper ;  and,  for 
want  of  such  appointment,  it  was  to  go  to  the  executor  that  she  should  name  in  her 
will. 

Elizabeth  Dibben,  with  the  savings  out  of  the  estate  which  she  had  to  her  separate 
use,  purchased  during  the  coverture  several  freehold  lands ;  and  she  likewise  contracted 
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and  from  time  to  time,  as  long  as  publication  should  stand  enlarged,  to  exhibit 
iuterro'^atories  for  the  examination  of  witnesses  in  chief  and  for  their  cross-examina- 
tion under  the  then  existing  and  the  new  commission,  as  he  might  be  advised. 

The  new  commission  having  issued,  the  Defendant  gave  notice  that  one  Sylvester 
was  to  be  examined,  as  a  witness  on  his  behalf,  on  certain  further  interrogatories 
exhibited  under  the  before-mentioned  order.  The  Commissioners,  however,  declined  to 
examine  Sylvester,  on  the  ground  that  he  had  been  examined  for  the  Defendant,  under 
the  former  commission,  and,  therefore,  they  had  no  power  to  re-examine  him  without 
an  order  of  the  Court  for  that  purpose.     Whereupon  the  Defendant  moved  for  liberty 

with  one  Sanders  for  some  other  freehold  lands  at  Nettlecombe  ;  but  the  conveyance 
of  them  was  not  executed  at  her  death.  .„       ,       , 

May  14th,  1749,  her  husband  being  then  alive,  she  makes  her  will,  whereby, 
without  taking  any  notice  of  the  power  given  her  by  the  settlement,  she  devises  as 
follows  :— "  I  give  unto  my  sister,  Mary,  the  wife  of  Richard  Churchill,  Esq.,  all  my 
estate  in  Porten  :  Item,  I  give  unto  Thomas  Churchill  all  the  moiety  of  Mappercombe 
farm,  now  in  my  possession  :  I  likewise  give  unto  my  aforesaid  kinsman,  Thomas 
Churchill,  all  the  lands  which  I  have  purchased,  except  that  which  I  purchased  of 
^y.  Sanders  at  Nettlecombe :  Item,  I  give  unto  Thomas  Dibben,  Esq.,  my  husband, 
Buckham  farm  and  the  estate  purchased  of  W.  Sanders  at  Nettlecombe  :  Item,  I  give 
unto  my  kinswoman,  Ann  Churchill,  £200,  and  to  John  Riglan,  £5  :  All  the  rest  of 
my  goods,  chattels,  estate  and  estates  whatsoever,  I  do  give  and  bequeath  unto 
Richard  Churchill  the  younger,  to  him,  his  heirs,  executors  and  assigns  for  ever." 

Upon  the  residuary  "bequest  there  arose  two  questions,  which  the  Lord  Chancellor 
stated,  with  his  opinion,  as  follows  : — 

The  first  question  is  upon  the  extent  of  the  residuary  clause,  whether  it  comprises 
real  as  well  as  personal  estate  :  if  both,  then  secondly,  whether  it  is  not  restrained 
by  the  incapacity  of  the  testatrix  who,  as  a  feme  covert,  can  devise  only  in  execution 
of  a  power. 

As  to  the  first,  I  think  the  words  of  the  residuary  clause  comprise  both  real  and 
personal  estate ;  and  I  consider  the  present  in  the  same  light  as  if  it  had  been  the  will 
of  an  unmarried  person  who  had  a  capacity  of  ownership,  in  which  case  there  would 
be  no  room  for  the  second  question.  It  is  said  that  the  word-  "  estate "  stands 
coupled  with  others  that  carry  a  chattel  interest,  and,  therefore,  is  restrained  to  relate 
to  things  ejusdem  generis.  The  clear  answer  to  this  is  that  the  word  "  estate  "  does 
stand  so  accompanied ;  yet  it  is  with  words  that  describe  the  whole  personal  estate  : 
which  distinguishes  this  from  other  cases  where  a  gift  of  particular  species  of 
personalty  as  bonds,  notes,  stocks,  furniture,  &c.,  precedes  the  general  word  "  estate." 
But  when  she  has  before  given  all  the  residue  of  her  goods  and  chattels,  what  other 
personal  thing  could  she  give  1  Unless,  therefore,  the  words  "  estate  and  estates " 
take  in  the  realty,  they  can  have  no  operation  at  all.  That  they  may  have  this  sense 
was  determined  in  The  Cmintessof  Bridgewater  v.  The  Luke  of  Bolton  (1  Salk.  236).  This 
case  is  not  within  the  distinction  of  the  determination  in  1  Eq.  Ab.  178  {Wilkinson, 
V.  Merryland).  Another  answer  to  the  objection  arises  from  the  manner  of  penning 
this  clause.  The  words  are  "estate  and  estates,"  in  the  plural  number  :  the  latter  of 
which  is  never  made  use  of  to  describe  personal  estate,  but  means  the  same  in  common 
speech,  as  lands  and  farms. 

The  second  question  relates  to  the  capacity  of  the  testatrix  :  and  I  think  that  this 
clause  is  sufficient  to  pass  lands  by  virtue  of  the  power.  If  it  had  been  the  devise  of 
an  unmarried  woman,  there  could  be  no  doubt  but  that  this  residuary  clause  would 
carry  everything  undisposed  of.  Is  there  any  difference,  as  it  is  the  devise  of  a  feme 
covert,  taking  effect  in  the  nature  of  an  appointment  in  pursuance  of  a  power  in  the 
marriage  settlement  1  There  are  several  kinds  of  powers  :  first,  over  another's  estate  ; 
second,  over  one's  own  estate.  If  this  had  been  of  the  former  kind,  the  lands  would 
not  have  passed.  It  was  formerly  doubted  whether  a  feme  covert  could  execute  a 
power  coupled  with  an  interest;  but,  in  Pdch  v.  Beaumont  (6  Bro.  P.  C.  152),  it  was 
determined  that  she  may.  In  the  present  case  there  is  no  room  for  that  question, 
because  the  power  is  given  her  to  execute,  whether  sole  or  covert.  Here  the 
inheritance  is  in  herself.     This  is  her  estate  :  she  has  a  power  over  it  as  her  own. 
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to  examine  witnesses,  notwithstanding  they  should  have  been  examined  under  the 
former  commission,  provided  such  examination  should  not  be  upon  the  same  inter- 
roijatories  as  the  witnesses  had  been  before  examined  upon. 

^  This  application  was  supported  by  an  affidavit  stating  that  the  Defendant's  object 
in  applying  for  the  new  commission  was  that  he  might  be  allowed  to  add  further 
interrogatories  in  order  to  prove  some  new  and  additional  facts,  discovered  since  the 
opening  of  the  [454]  old  commission,  and  most  important  to  his  case  ;  and  that  it 
was  of  the  utmost  importance  to  his  defence  that  Sylvester  should  be  again  examined, 
on  further  interrogatories,  as  to  some  of  the  facts  thereinbefore  referred  to,  and  on 

What  difference  is  there  between  this  and  a  person's  capacity  to  make  a  will  by  the 
statute  of  Hen.  8,  which  in  that  case  shall  operate  as  it  can,  either  by  ownership  or 
power  ]  Here  she  could  not  give  by  virtue  of  the  former.  The  expression  "  all  my 
lands  "  comprehends  the  lands  over  which  she  has  a  power,  and  her  ownership  explains 
and  completes  that  description,  though  she  does  not  give  by  virtue  of  the  ownership. 
I  am  of  opinion  that  the  lands  will  pass,  and  the  rather  because  the  Court  must 
think  it  a  will  meant  to  execute  a  power,  though  there  [451]  is  no  reference  to  it, 
which  makes  no  difference :  it  can  have  no  other  sense.  By  the  very  act  of  making 
a  will,  she  could  have  nothing  in  view  but  to  execute  the  power.  That  is  plain, 
because  as  a  feme  covert  she  had  no  other  capacity  than  what  was  reserved  to  her  by 
the  settlement ;  which  differs  this  from  what  it  would  be  if  the  words  could  mean  a 
disposition  of  other  lands  than  what  are  comprised  in  the  power.  If  a  man  had 
a  power  bj  appointment  of  disposing  of  particular  lands,  and  other  lands  of  his  own 
in  fee,  there  the  latter  would  satisfy  the  residuary  devise.  But  here  the  testatrix  must 
be  intended  by  this  disposition  to  have  executed  the  only  power  she  had.  How  are 
the  goods  and  chattels  to  pass  but  by  the  power  ?  In  that  manner  they  may,  because 
the  settlement  has  made  them  her  separate  estate. 

As  to  the  lands  purchased  after  marriage,  I  think  they  will  not  pass  by  the  will. 
Where  a  feme  covert  has  a  separate  fortune,  she  may  dispose  of  the  produce  of  it  by 
will,  if  she  has  such  a  power  over  her  personal  estate ;  but,  if  it  is  laid  out  in  land, 
she  cannot  devise  that  to  the  disinheriting  of  her  heir :  that  is,  she  shall  not,  by  \irtue 
of  any  power,  though  before  marriage,  devise  a  legal  estate.  But  it  is  clearly  other 
wise  where  an  estate  is  settled  in  trust,  subject  to  such  powers  ;  there  she  may  devise 
in  executimi  of  a  power ;  for  he  who  takes  by  the  devise  comes  in  under  those  who 
created  the  power.  All  these  purchased  estates  are  legal  estates  in  her  subject  to 
the  rules  of  law,  and,  therefore,  not  devisable  by  virtue  of  her  ownership  on  account 
of  her  incapacity,  nor  by  virtue  of  any  power,  for  there  neither  was  nor  could  be  any 
such  power.  If  the  husband  should  agree,  generally,  with  his  wife,  that  she  should 
have  a  power  to  make  a  will  and  dispose  of  her  real  estate,  it  would  be  void.  The 
lands  contracted  for  with  W.  Sanders,  and  devised  to  her  husband,  must  be  considered 
as  if  the  conveyance  had  been  executed.  The  vendor,  who  has  still  the  legal  estate 
in  him,  indeed,  may,  to  some  purposes,  be  considered  as  a  trustee ;  but  this  will  not 
give  her  any  power  of  devising :  for  a.  feme  covert  can  no  more  dispose  of  a  trust  than 
of  a  legal  estate,  without  a  particular  power  of  appointment.  I  am  of  opinion, 
therefore,  that,  as  the  testatrix  had  no  such  power  over  those  [452]  lands,  they  will 
not  pass  at  all,  either  by  the  particular  devise  to  Thomas  Churchill  and  her  husband, 
or  by  the  residuary  devise  to  Richard  Churchill. 

As  to  the  £1000,  which,  by  the  settlement,  she  was  enabled  to  dispose  of ;  as  she 
has  not  given  it  to  any  one  :  that  must  go  to  her  executor.*  Having  a  power  to 
make  a  will,  she  may,  consequently,  appoint  an  executor ;  as  it  is  now  the  settled 
practice  of  the  Ecclesiastical  Courts  to  grant  probate  to  such  an  executor.  The 
husband  being,  generally,  the  wife's  representative,  is  the  only  person  that  would 
contest  this  probate ;  and  he  has  precluded  himself  by  the  express  stipulation  in  the 
settlement. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  this  will  passes  all  her  estate  real 
and  personal,  except  the  lands  purchased  during  the  coverture. 

*  It  appears,  from  Lord  Kenyon's  report,  that  the  testatrix  appointed  Richard 
Churchill  the  younger  her  executor ;  but  Serjeant  Hill's  note  omits  that  fact. 
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which  the  Defendant  would  have  examined  him  under  the  old  commission  had  he 
been  then  acquainted  with  those  facts. 

Mr  Knight  Bruce  and  Mr.  Steere,  for  the  motion,  said  that  the  commissioners 
had  acted  against  the  established  practice  of  the  Court  in  refusing  to  examine  a 
witness  on  fresh  interrogatories  merely  because  he  had  been  examined  before  on  the 

old  interrogatories.  .^       . ,     ,  ■  ,      ,     , 

Mr.  Jacob  and  Mr.  G.  Richards,  for  the  Plaintiflf,  said  that  a  witness  who  had 

been  once  examined  could  not  be  re-examined  except  under  a  special  order.     They 

cited  Asbee  v.  Shipley  (5  Madd.  467),  1  Smith's  Pract.  p.  395,  and  Stanney  v.  Walmsley 

(1  Myl.  &  Craig,  361). 

The  Vice-Chancellor  [Sir  L.  Shadwell].     I  think  that  the  commissioners  were 

not  warranted  in  refusing  to  examine  the  Defendant's  witness  :  for  I  never  understood 

that  where  liberty  is  given  to  a  party  to  exhibit  fresh  interrogatories  the  examination 

is  to  be  confined  to  new  witnesses. 
Motion  granted. 

[455]    Blundell  y.  Gladstone.    Jan.  17,  24,  1839. 

Jurisdiction.     Injunction.     Commissioners  for  Examining  Witnesses. 

The  Court  will  restrain  commissioners  for  examining  witnesses  from  bringing  an 
action  for  their  fees  against  a  solicitor  in  the  cause,  and  will  refer  it  to  the  Master 
to  ascertain  what  is  due  to  them.  • 

Motion  by  the  Plaintiffs  solicitor  to  restrain  T.  Fisher  and  James  0.  Watson,  the 
Plaintiffs  commissioners  for  the  examination  of  witnesses  in  the  cause,  from  proceeding 
with  actions  brought  by  them  against  the  solicitor  for  fees  claimed  by  them  as  such 
commissioners. 

The  solicitor  had  offered  to  pay  Fisher  and  Watson  a  certain  sum,  being  at  the 
rate  of  two  guineas  a  day  each  for  38  days,  which  was  the  time  that  they  had  been 
engaged  in  examining  witnesses.  Fisher  and  Watson,  however,  claimed  to  be  paid  a 
larger  sum  on  account  of  their  having  been  engaged  more  than  38  days  in  examining 
witnesses,  indorsing  exhibits  and  making  up  the  return  ;  and,  because,  on  some  of 
those  days  they  had  sat  more  than  four  hours,  which  was  the  time  fixed  by  them  for 
their  daily  sitting,  and  acquiesced  in  by  the  solicitors  on  each  side  at  the  opening  of 
the  commission. 

Mr.  Skirrow  and  Mr.  Macdonnell,  in  support  of  the  motion,  said  that  the  Court 
would  interfere  to  stay  the  proceedings  in  an  action  arising  out  of  a  suit  in  this  Court 
and  brought  by  one  officer  of  the  Court  against  another.  Frowd  v.  Lawrence  (1  Jac. 
&  Walk.  655),  In  re  Weaver  (2  Myl.  &  Craig,  441),  Barker  v.  Dacie  (6  Ves.  681). 

[456]  Mr.  Jacob,  for  Fisher  and  Watson,  referred  to  Stockhold  v.  Collington  (1  Salk. 
330),  Goslin  v.  Ellison  (Ibid,.). 

The  Vice-Chan'Cellor  [Sir  L.  Shadwell].  This  application  in  the  form  in  which 
it  is  made  is  certainly  new  :  but  I  do  not  think  that  it  is  distinguishable  in  principle 
horn  In  re  Weaver.  I  shall,  therefore,  grant  the  injunction:  but,  at  the  same  time, 
provision  ought  to  be  made  for  securing  to  the  commissioners  the  payment  of  what  is 
justly  and  fairly  due  to  them.  A  commissioner  might  not  be  able  to  sit  longer  than 
four  hours  a  day  without  great  inconvenience  to  himself ;  and,  therefore,  the  stipulation, 
made  by  Messrs.  Fisher  and  Watson,  that  they  should  not  sit  more  than  that  number 
of  hours  daily  may  have  been  perfectly  fair  and  reasonable.  The  order,  therefore, 
that  I  shall  make  is  that  Messrs.  Fisher  and  Watson  be  restrained  by  the  order  of 
this  Court  from  proceeding  any  further  in  their  two  several  actions  :  and  it  must  be 
referred  to  the  Master  in  inquire  and  state  what  is  due  to  them  for  their  fees  on 
taking  the  examination  aud  cross-examination  of  witnesses  in  this  cause,  having  regard 
to  any  special  circumstances. 
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[457]    Caldecott  ».  Harrison.    /«Zy  11,  1840. 

[S.  C.  9  L.  J.  Ch.  331 ;  4  Jur.  885.     See  fFilks  v.  Bannister,  1885,  30  Ch.  D.  517.] 

JVill.     Cousins.     Constructimi. 

Testator,  by  his  will,  gave  legacies  to  several  persons,  describing  each  of  them  as  his 
cousin.  By  a  codicil  he  gave  his  residuary  estate  to  all  such  of  his  cousins,  both  on 
his  father's  and  mother's  side,  as  should  be  living  at  his  decease,  and  to  all  the 
children  of  such  of  his  said  cousins  as  might  have  theretofore  died  or  might  die  in 
his  lifetime.  The  testator  left  several  first  cousins  and  children  of  first  and  second 
cousins,  and  one  first  cousin  once  removed.  Held,  that  none  of  them  were  included 
in  the  residuary  bequest,  except  the  first  cousins  living  at  the  testator's  death,  and 
the  children  of  first  cousins  who  died  in  his  lifetime. 

Geo.  Clubley,  by  his  will,  dated  the  6th  of  March  1835,  devised  as  follows : — 
"  I  give  and  devise  all  and  every  my  messuages,  lands  and  hereditaments,  situate 
within  the  township,  precincts  and  territories  of  Waxholme  in  Holderness  in  the 
county  of  York,  unto  Francis  Clubley  of  Waxholme  aforesaid,  the  son  of  my  cousin, 
John  Clubley  of  Welwick,  his  heirs  and  assigns  for  ever,  subject  nevertheless  to  and 
charged  and  chargeable  in  exoneration  of  my  personal  estate,  with  the  payment  of 
the  several  annuities  or  annual  sums  of  money  following  (that  is  to  say)  to  Mrs. 
Smith,  the  wife  of  my  late  cousin,  George  Smith,  an  annuity  of  £30  for  and  during 
her  natural  life ;  to  my  cousin,  Francis  Smith,  and  his  present  wife,  an  annuity  of 
£30  for  and  during  their  joint  natural  lives  and  the  life  of  the  survivor  of  them  ;  to 
my  cousin,  Thomas  Smith,  and  his  present  wife,  an  annuity  of  £30  for  and  during 
their  joint  natural  lives,  and  the  life  of  the  surWvor  of  them  ;  to  my  cousin,  Ann 
■\Vilkin,  and  her  present  husband,  an  annuity  of  £30  for  and  during  their  joint  natural 
lives  and  the  life  of  the  sur\ivor  of  them  ;  to  my  cousin,  Eleanor  Caldecott,  and  her 
present  husband,  an  annuity  of  £30  for  and  during  their  joint  natural  lives  and  the 
life  of  the  survivor  of  them ;  and  to  my  cousin,  Mary  Musgrave,  and  her  present 
husband,  an  annuity  of  £30  for  and  during  [458]  their  joint  natural  lives  and  the 
life  of  the  survivor  of  them."  The  testator  then  directed  his  other  real  estates  to  be 
sold,  and,  after  giving  several  legacies  out  of  the  proceeds,  proceeded  thus  : — 

"  I  give  and  bequeath  all  the  rest,  residue  and  remainder  of  the  monies  arising 
from  the  sale  of  my  said  real  estates,  and  all  and  singular  my  personal  estates  and 
effects,  of  what  nature  or  kind  soever,  unto  the  said  John  Clubley  of  Welbeck,  and 
the  said  Francis  Clubley  of  Easington,  for  their  own  several  and  respective  use  and 
benefit  absolutely." 

The  testator  made  a  codicil,  dated  the  13th  of  April  1835,  in  the  following  words: — 
"  Whereas,  in  and  by  my  said  will,  I  have  given  and  bequeathed  all  the  residue 
and  remainder  of  the  monies  to  arise  from  the  sale  of  my  real  estate  therein  directed 
to  be  sold,  and  my  personal  estate  and  effects,  after  paying  or  satisfying  the  several 
legacies  therein  mentioned  unto  my  cousin,  John  Clubley  of  Welbeck,  and  Francis 
Clubley  of  Easington,  for  their  own  use :  now  I  do  hereby  revoke  and  make  void  said 
bequest,  and,  instead  thereof,  I  do  hereby  give  and  bequeath  all  said  rest  and  residue 
of  the  said  monies,  personal  estate  and  effects,  unto  and  equally  amongst  all  such  of 
my  cousins,  both  on  my  father's  and  mother's  side,  as  may  be  living  at  the  time  of 
my  decease,  and  unto  and  amongst  all  and  every  the  child  or  children  living  at  my 
decease,  of  such  of  my  said  cousins  as  may  have  heretofore  died,  or  may  die  in  my 
lifetime,  leaving  a  child  or  children  him,  her  or  them  surviving,  the  child  or  children 
of  any  such  deceased  cousin  taking,  between  or  amongst  them  in  equal  shares,  such 
part  or  portion  only  of  said  monies  [459]  and  effects  as  would  have  passed  to  bis,  her 
or  their  parent  or  parents,  if  living  :  and  in  all  other  respects  I  do  hereby  confirm  my 
said  will." 

The  decree  referred  it  to  the  Master  to  inquire  and  state  what  cousins  of  the 
testator,  both  on  the  father's  and  mother's  side,  were  living  at  his  death,  and  if  any 
of  them  were  then  dead,  who  was  or  were  their  legal  personal  representatives,  and  also 
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what  child  or  children  of  such  the  testator's  said  cousins  who  had  died  in  the  testator's 
lifetime  were  living  at  his  decease,  and  if  any  of  them  were  then  dead,  who  were  their 
legal  personal  representatives.  .         .    , 

The  persons  who  came  in  and  claimed  before  the  Master  were  hrst  cousins  of  the 
testator,  children  of  his  first  and  second  cousins,  and  a  first  cousin  of  his  father. 

The  cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  Knight  Bruce  and  Mr.  Elmsley,  for  the  Plaintiffs,  who  were  the  first  cousins  of 
the  testatorliving  at  his  death,  and  the  children  of  his  first  cousins  who  died  in  his 

lifetime. 

The  testator  has  mentioned  in  his  codicil  children  of  cousins  as  well  as  cousins. 
Now  every  child  of  a  cousin  is  a  cousin  ;  and,  therefore,  it  is  necessary  in  construing 
the  codicil  to  put  a  restricted  sense  upon  the  word  cousins,  and  to  hold  that  it  means 
first  cousins  only.  Besides,  it  appears  from  the  report  that  every  person  whom  the 
testator  mentions  in  his  will  as  his  cousin  was  his  first  cousin. 

[460]  The  Vige-Ciiancellor.  If  that  be  so,  the  testator  has  put  his  own 
interpretation  upon  the  language  which  he  has  used. 

Mr.  Koe,  for  James  Bradley,  the  first  cousin  of  the  testator's  father.  The 
language  of  the  codicil  must  be  taken  in  an  extended  sense ;  and  James  Bradley,  who 
was  a  first  cousin  once  removed  of  the  testator,  must  be  held  to  be  included  in  the 
residuary  bequest. 

Mr.  G.  Richards,  for  the  children  of  the  second  cousins  who  died  in  the  testator's 
lifetime.  The  Court  cannot  put  that  confined  construction  upon  the  language  of  the 
codicil  which  the  counsel  for  the  Plaintiffs  have  contended  for.  On  looking  at  the 
words  which  the  testator  has  used  in  his  codicil,  it  is  plain  that  he  meant  to  extend 
his  bounty,  and  not  to  confine  it  within  the  former  limits.  The  language  is  extremely 
general.  It  includes  cousins  both  on  his  father's  and  mother's  side.  A  second  cousin 
or  the  child  of  a  first  or  second  cousin  is  as  much  a  cousin  as  a  first  cousin  is.  The 
term  is  a  flexible  one  ;  and  there  is  nothing  in  this  codicil  to  limit  it  to  first  cousins. 
Silcox  v.  Bell  (1  Sim.  &  Stu.  301),  Mayott  v.  Mayott  (2  Bro.  C.  C.  125),  Charge  v.  Goodyer 
(3  Russ.  140). 

Mr.  Twells,  for  the  executors. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  admit  that  the  word  "  cousins,"  if 
used  dmplidter,  would  include  cousins  of  every  description.  But  the  Court  frequently 
is  obliged  to  put  a  restricted  sense  on  general  words. 

[461]  In  my  opinion,  wills,  like  all  other  instruments,  are  best  construed  when 
you  can  find  out  from  the  context  of  the  instrument  itself  in  what  sense  the  testator 
has  used  the  term,  the  meaning  of  which  is  disputed.  Here  it  is  stated  that  when- 
ever he  has  named  in  his  will  persons  as  his  cousins,  they  are  all  of  them  persons  who 
stood  in  the  relation  of  first  cousins  to  him.  In  the  codicil  he  gives  his  residuary 
estate  to  such  of  his  cousins  on  his  father's  and  mother's  side  as  might  be  living  at  his 
decease,  and  to  all  the  children  living  at  his  decease  of  such  of  his  said  cousins  as 
might  have  theretofore  died  or  might  die  in  his  lifetime.  As,  therefore,  he  uses  the 
words  "cousins  and  children  of  cousins,"  it  is  obvious  that  he  must  use  the  term 
"  cousins  "  in  a  restricted  sense ;  for  the  children  of  cousins  are  not  meant  to  take 
directly,  but  by  way  of  substitution. 

I  think  that  the  true  interpretation  of  the  will  and  codicil,  taken  together,  is  that, 
by  the  word  "  cousins,"  the  testator  meant  first  cousins,  simply  and  strictly,  without 
any  qualification.  Therefore  Bradley,  who  was  a  first  cousin  once  removed,  cannot 
take  :  nor  can  the  children  of  first  cousins,  unless  they  happen  to  come  in  by  way  of 
substitution. 

I  assume  that  to  be  true  which  has  been  stated  to  me,  namely,  that  every  person 
called  a  cousin  in  the  will  is  a  first  cousin.  That  is  an  important  fact.  (See  Slade 
V.  Fooks,  ante,  386.) 
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[462]    Forbes  v.  Adams.    Jan.  23,  1839. 

[See  Miller  v.  Collins  [1896],  1  Ch.  592.] 

Feme  Coverte.     Fine. 

By  a  marriage  settlement,  a  Jamaica  estate  was  limited  to  trustees  for  a  term  of  years, 
in  trust  to  i-aise  £18,000  to  be  laid  out  in  land,  in  Great  Britain,  of  the  value  of 
£600  a  3'ear  ;  and  the  land,  when  purchased,  was  to  be  settled  on  the  husband  for 
life,  with  remainder  to  the  wife  for  life,  with  an  option  to  her  to  have  an  annuity 
of  £600  a  year,  out  of  the  land,  in  lieu  of  her  life-estate.  Before  the  £18,000  was 
raised,  the  wife  joined  with  her  husband  (both  of  them  being  resident  in  this 
country)  in  mortgaging  the  Jamaica  estate  in  fee  :  and  the  wife  acknowledged  the 
mortgage  deed  before  a  magistrate,  which,  by  the  laws  of  Jamaica,  was  equivalent 
to  levying  a  fine.  The  husband  afterwards  died.  Held,  that  the  wife  had  barred 
herself  of  all  claim  to  the  provision  made  for  her  by  the  settlement. 

Charles  Forbes,  formerly  of  Jamaica  but  afterwards  of  Great  Stanmore,  Middlesex, 
by  the  settlement  on  his  marriage  with  Mary  Clutterbuck,  dated  the  29th  of  August 
1800,  demised,  to  trustees,  two  plantations  in  Jamaica,  for  1000  years,  subject  to  a 
proviso  for  cesser  of  the  term  in  case  he  should  in  his  lifetime,  or  his  heirs,  executors, 
(.V'c,  should,  within  two  years  after  his  death,  pay  to  the  trustees  £18,000  sterling, 
with  interest,  if  not  paid  in  his  lifetime,  after  the  rate  of  £5  per  cent,  per  annum, 
from  the  day  of  his  death  :  and  the  settlement  declared  that  the  trustees  should  stand 
possessed  of  the  £18,000  upon  trust,  with  the  consent  of  Forbes  and  his  intended  wife 
or  the  survivor  of  them,  if  they  or  either  of  them  should  be  then  living,  and  after  the 
death  of  the  survivor,  then  of  the  proper  authority  of  the  trustees,  to  invest  the 
£18,000,  or  so  much  thereof  as  should  be  necessary,  in  the  purchase  of  freehold  or 
copyhold  hereditaments,  in  fee-simple  in  possession,  to  be  situate  in  Great  Britain,  of 
the  clear  yearly  value  of  £600,  to  be  settled  and  assured  to  the  use  of  G.  Forbes,  for 
his  life,  and,  after  his  decease,  in  case  Mary  Clutterbuck  should  survive  him,  to  her 
use  for  her  life,  or  at  her  option  signified  by  her,  whether  covert  or  sole,  by  some 
writing  under  her  hand  and  seal,  to  the  use  that  she  [463]  and  her  assigns  should,  in 
the  event  aforesaid,  receive  a  clear  annuity  or  rent-charge  of  £600  out  of  the  heredi- 
taments so  to  be  purchased,  in  lieu  or  instead  of  her  life  interest  therein,  and  with 
a  term  of  100  years  to  be  limited  to  trustees  in  such  settlement  to  be  named  for  that 
purpose,  and  to  commence  from  the  day  of  the  death  of  Charles  Forbes,  upon  trust, 
by  the  usual  ways  and  means,  for  the  further  and  better  securing  the  payment  of  the 
ren^charge,  and  subject  to  such  provisoes  and  agreements  as  were  usual  in  terms  of 
the  like  nature  and  created  for  the  like  purpose  :  which  said  life-estate  so  to  be  limited 
to  Mary  Clutterbuck,  upon  the  event  of  her  surviving  Charles  Forbes,  in  the  heredita- 
ments so  to  be  purchased  as  aforesaid,  or  the  rent-charge  of  £600  so  directed  to  be 
charged  upon  and  made  payable  thereout,  should  be  for  a  jointure  for  Mary  Clutter- 
buck, and  in  bar  of  her  dower  or  thirds  at  common  law  or  by  custom  or  otherwise, 
which  she  might  claim  out  of  any  manors,  messuages,  &c.,  which  Charles  Forbes  was 
or  might  be  seized  of  or  entitled  unto,  for  any  estate  of   inheritance,  during  the 
intended  coverture ;  and  after  the  decease  of  the  survivor  of  Charles  Forbes  and  Mary 
Clutterbuck,  in  case  the  hereditaments  so  to  be  purchased  should,  at  the  option  of 
Mary  Clutterbuck,  be  limited  to  her  for  her  life,  expectant  and  to  take  effect  as  afore- 
said, or  in  case  the  rent^charge  of  £600  should  be  limited  in  the  event  aforesaid,  to 
her  for  her  life  as  aforesaid,  then,  after  the  decease  of  Charles  Forbes  (but  subject  to 
such  rent-charge  and  the  arrears  and  remedies  and  term  of  years  for  better  securing 
the  same;  to  the  use  of  all  the  children  of  the  marriage,  equally,  if  more  than  one,  as 
tenants  in  common  in  tail,  with  cross-remainders  between  them  in  tail,  and,  if  there 
should  be  but  one  such  child,  then  to  the  use  of  such  only  child  in  tail,  and  [464]  with 
the  ultimate  remainder  to  the  use  of  Charles  Forbes  in  fee  :  and  it  was  thereby  further 
declared  that,  upon  payment  of  the  £18,000  and  until  an  opportunity  should  offer  for 
investing  it  in  the  purchase  of  lands  to  be  settled  as  aforesaid,  it  should  be  lawful  for 
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the  trustees,  with  the  consent  of  Charles  Forbes  and  Mary  Clutterbuek  or  the  survivor 
of  them,  if  they  or  either  of  them  should  be  then  living,  and  after  the  decease  of  the 
survivor  of  them,  of  the  proper  authority  of  the  trustees,  to  invest  the  £18,000  in 
the  usual  securities,  and  that  the  trustees  should  apply  the  income  of  those  securities 
in  payment  of  an  annuity  of  £600  to  such  person  or  persons  as  would  be  entitled  to 
the  rents  of  the  hereditaments  to  be  purchased  and  settled  as  aforesaid,  in  case  the 
same  were  actually  purchased  and  settled  pursuant  to  the  settlement,  and  should  pay 
the  residue  of  such  income  to  Charles  Forbes,  his  executors,  &c.  :  and  it  was  thereby 
further  declared  that  it  should  be  lawful  for  the  trustees  to  receive  from  Charles 
Forbes  in  his  lifetime,  or  from  his  heirs,  executors  or  administrators  after  his  death, 
any  sum  or  sums  of  money  on  account  of  the  £18,000,  by  such  instalments  and  at 
such  times  as  he  or  they  should  be  desirous  and  find  it  convenient  to  pay,  so  as  the 
sum  to  be  paid  at  any  one  instalment  should  not  be  less  than  £500,  and  so  as  the 
payment  of  the  whole  thereof  should  not  be  postponed  beyond  two  years  from  the 
death  of  Charles  Forbes. 

By  an  indenture,  dated  the  20th  of  February  1818,  Charles  Forbes  and  Mary,  his 
wife,  and  each  of  them,  conveyed  the  two  plantations,  and  all  the  estate,  right,  title, 
interest,  benefit,  claim  and  demand  whatsoever,  either  at  law  or  in  equity,  of  them  and 
each  of  them,  of,  into  or  out  of  the  same  to  the  Defendants,  [465]  Adams,  Robertson, 
Greenfield  and  Atkinson  in  fee,  subject  to  redemption  on  repayment  by  Charles 
Forbes,  his  heirs,  executors,  &c.,  of  two  sums  of  £8000  and  £6000  currency  :  and 
Mary  Forbes  appeared  before  the  Mayor  of  Chichester  and  acknowledged  that  she 
executed  the  deed  for  the  uses  and  purposes  therein  mentioned  ;  and,  being  examined 
apart  from  her  husband,  she  acknowledged  before  the  mayor  that  she  voluntarily 
executed  the  deed  without  any  force,  threat,  compulsion  or  coercion  of,  from  or  by 
her  husband  or  any  other  person  or  persons  whomsoever,  and  that  at  the  time  of  the 
execution  thereof  she  knew  the  same  to  be  a  conveyance  of  the  several  plantations 
therein  comprised  to  the  Defendants  for  the  purposes  therein  mentioned :  and  a 
memorandum  of  such  acknowledgment  was  indorsed  upon  the  deed  and  sealed  with 
the  mayor's  official  seal.  The  Defendants,  by  their  answer,  alleged  that,  by  the  law 
of  Jamaica,  such  conveyances  and  acknowledgments  as  aforesaid  were  sufficient  and 
effectual  to  pass  the  rights  and  interests  of  married  women. 

C.  Forbes  died  on  the  27th  of  July  183.5,  leaving  his  wife  surviving.  There  was 
issue  of  the  marriage  seven  children,  two  of  whom  were  still  living. 

A  sum  of  money  having  been  awarded  under  the  Act  for  the  Abolition  of  Slavery 
(3  &  4  Will.  4,  c.  73)  as  a  compensation  for  the  slaves  on  the  two  plantations,  and 
that  sum  having  been  invested  in  stock  in  the  name  of  the  Accountant-General,  the 
question  on  the  hearing  of  a  petition  presented  by  Mrs.  Forbes  and  her  children  and 
the  trustees  of  the  settlement  was  whether  Mrs.  Forbes  was  entitled,  as  against  the 
mortgagees,  to  be  [466]  paid  the  dividends  of  the  stock  on  account  of  the  interest  of 
the  £18,000  which  had  never  been  raised. 

Mr.  Jacob  and  Mr.  Koe,  for  the  Petitioner.  The  question  is  whether  Mrs.  Forbes, 
by  joining  in  and  acknowledging  the  mortgage  deed,  passed  to  the  mortgagees  her 
interest  in  the  estate  to  be  purchased  with  the  £18,000.  There  is  nothing  on  the 
face  of  the  mortgage  deed  to  shew  that  she  intended  to  transfer  her  jointure  to  the 
mortgagees.  Solly  v.  IFhitJield  (Ca.  tevip.  Finch,  277).  Mr.  Forbes  might  have  paid 
the  £18,000  out  of  his  property  in  Jamaica,  or  out  of  any  other  property.  He  might 
have  paid  it  in  his  lifetime  :  and,  supposing  that  he  had  paid  it  before  the  mortgage 
deed  was  executed,  would  Mrs.  Forbes's  interest  in  it  have  passed  to  the  mortgagees  ? 

Mr.  Knight  Bruce  and  Mr.  Mitchell,  for  the  mortgagees.  Mrs.  Forbes,  when  she 
executed  and  acknowledged  the  mortgage  deed,  did  an  act  which,  by  the  laws  of 
Jamaica,  is  equivalent  to  levying  a  fine.  The  fund  which  was  to  produce  the  £600  a 
year  still  remains  to  be  raised,  and  as  Mrs.  Forbes  has  levied  a  fine  of  the  estate  out 
of  which  that  fund  was  to  be  raised,  she  has  effectually  barred  herself  from  claiming 
the  £600  a  year.     May  v.  Proper  {ante,  vol.  4,  p.  360). 

Mr.  Jacob,  in  reply.  The  case  of  May  v.  Roper  does  not  at  all  affect  the  present 
question.  Here  the  question  is  not  whether  [467]  Mrs.  Forbes's  claim  is  barred  or 
extinguished,  but  whether  it  has  been  transferred  to  the  mortgagees 

The  Vice-chancellor  [Sir  L.  Shadwell].     It  appears  to  me  that  Mrs.  Forbes. 
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when  she  executed  the  deed  and  acknowledged  it  before  a  magistrate  in  this  country, 
gave  the  same  eflfect  to  the  conveyance  to  the  mortgagees  as  it  would  have  had  if  it 
had  been  a  conveyance  of  an  estate  in  this  country  and  she  had  levied  a  fine.  In  that 
case  all  possible  interest  that  she  might  have  previously  had,  either  at  law  or  in  equity 
in  the  estate,  would  have  been  barred. 

The  £18,000,  when  raised,  would  have  been  to  be  laid  out  in  the  purchase  of  land 
in  this  country,  in  order  to  secure  to  her  a  jointure  of  £600  a  year.  The  creation  of 
the  term  was  nothing  but  a  method  of  charging  the  West  India  estate  with  such  a  sum 
as  would  produce  the  £600  a  year. 

This  Court  looks  at  the  substance  of  a  case,  not  at  the  form  of  it,  and  the  substance 
is  that  Mrs.  Forbes  had,  in  equity,  a  charge  of  £600  a  year  upon  the  West  India 
estate  by  means  of  the  term  :  and  the  effect  of  her  executing  and  acknowledging  the 
deed  was  to  bar  herself  of  all  interest  as  well  in  equity  as  at  law,  which  she  had  in 
the  estate. 

The  consequence  is  that  she  is  not  entitled  to  the  dividends  of  the  stock  in  which 
the  compensation  money  has  been  invested,  and  the  petition  must  be  dismissed  with 
costs.     (See  Pearson  v.  Lane,  17  Ves.  101.) 

[468]    LR'Ingstone  v.  Cooke.    Juli/  9,  1840. 

Practice.     Contempt.     Order  to  Amend. 

If  a  Defendant  is  in  contempt  for  want  of  answer,  the  Plaintiff  does  not  waive  the 
contempt  by  obtaining  an  order  to  amend. 

Mr.  Lovat  moved  that  the  Defendant,  who  was  brought  up  under  an  attachment 
for  want  of  answer,  might  be  committed  to  the  Fleet. 

Mr.  Terrell,  for  the  Defendant,  said  that  the  Plaintiff  had  obtained  an  order  to 
amend,  which  was  a  waiver  of  the  contempt.  Si/vionds  v.  Duchess  of  Cumberland 
(2  Cox,  411). 

Mr.  Lovat  replied  that  where  exceptions  are  taken  to  an  answer,  and  the  Plaintiff 
obtains  an  order  to  amend  and  for  the  Defendant  to  answer  the  amendments  and 
exceptions  at  the  same  time,  the  contempt  is  waived,  because  the  order  prevents  the 
I)efendant  from  putting  in  his  answer  ;  but  that  it  was  not  so  where,  as  in  the  present 
case,  the  order  that  had  been  obtained  was  a  simple  order  to  amend ;  and  that,  in  the 
case  cited,  the  bill  had  been  actually  amended. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  A  mere  order  to  amend  is  not  a 
waiver  of  the  contempt ;  as  it  creates  no  obstacle  to  the  Defendant  putting  in  his 
answer. 

Motion  granted. 

[469]     Webb  v.  Kelly.    Jan.  23, 1839. 

[See  In  re  Bowlby  [1904],  2  Ch.  700.] 

fFill.     Construction. 

Testator  directed  his  trustee  to  apply  the  rents  of  his  freehold  estates,  during  the  life 
of  his  wife,  for  the  maintenance  and  education  of  his  two  great-nieces,  and,  after  his 
wife's  death,  to  sell  the  estates  and  apply  the  proceeds  to  the  use  and  benefit  of 
both  his  great-nieces,  share  and  share  alike,  but  if  there  should  be  but  one  of  them 
living  at  his  wife's  death,  to  the  use  and  benefit  of  the  surviving  great-niece  only. 
One  of  the  great-nieces  died  an  infant  in  the  lifetime  of  the  wife.  Held,  that  a 
moiety  of  the  rents  accrued  between  her  death  and  the  death  of  the  widow  did  not 
go  to  the  surviving  great-niece  or  result  to  the  testator's  heir,  but  belonged  to  her 
personal  representative. 

Philip  Montague,  by  his  will,  dated  the  15th  of  March  1780,  after  reciting  that  he 
had,  by  a  marriage  bond  then  in  the  hands  of  William  Barford,  made  a  provision 
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for  his  wife  Kezia  by  the  dividend  of  £1700  of  his  Old  South  Sea  annuities,  willed 
that  the  dividend  of  the  remaining  £2300,  that  is,  the  dividend  of  the  whole  £4000 
of  his  said  annuities,  should  be  paid  as  an  additional  provision  for  his  wife  during 
her  life  and  that  the  said  additional  sum  of  £2300  should  be,  as  soon  as  conveni- 
ently could  be  after  his  death,  invested  in  the  hands  of  William  Barford  and  John 
Clementson  for  the  same  uses  and  trusts  that  he  had  before  settled  by  the  before- 
mentioned  bond  :  and  he  willed  that  the  said  John  Clementson  should  receive  the 
rent  of  his  freehold  estates  at  Fiddington  in  the  county  of  Somerset,  and  at  Wingfield 
in  the  county  of  Berks,  during  the  life  of  his  wife,  and  apply  it,  in  equal  shares,  to  tlie 
maintenance  awl  edMoiim  of  his  two  great-nieces,  Mary  Baker  and  Anna  Maria  Baker : 
and  after  his  wife's  decease,  he  empowered  Clementson  and  willed  him  to  sell  both 
the  estates,  and  apply  the  monies  arising  therefrom  in  the  most  advantageous  manner 
to  the  use  and  benefit  of  both  of  his  said  great-nieces,  share  and  share  alike,  or,  if 
there  should  be  but  one  of  them  living  at  the  time  of  his  wife's  decease,  to  the  use 
and  benefit  of  the  surviving  sister  only  ;  but  he  declared  that  he  made  [470]  that 
bequest  to  his  two  great-nieces  upon  a  supposition  that  the  public  security  would 
continue  good,  and  the  dividend  of  his  above-named  annuities  be  regularly  paid  his 
wife  during  her  life  ;  but  that  if  public  security  should  fail,  and  the  dividends  of  the 
above-mentioned  Old  South  Sea  annuities  should  not  be  regularly  paid  his  wife,  he 
empowered  Clementson  and  willed  that  he  should  sell  both  the  above-named  estates, 
and,  with  the  money  thence  arising,  purchase  her  the  best  annuity  he  could  for  her 
life  :  and  he  appointed  his  wife  and  Clementson  executors  of  his  will. 

The  testator  died  shortly  after  the  date  of  his  will.  Mary  Baker  died  in  July 
1784,  an  infant  and  unmarried.  Kezia  Montague,  the  testator's  widow,  died  in 
November  1815.  Anna  Maria  Baker  married  Edward  "William  Webb,  and  died  in 
November  1834. 

The  dividends  on  the  South  Sea  stock  having  been  regularly  paid  during  the 
widow's  life,  one  question,  on  the  hearing  of  a  petition  in  the  cause,  was  whether 
Anna  Maria  Webb  became  entitled  on  the  death  of  her  sister,  Mary  Baker,  to  the 
whole  of  the  rents  of  the  estates  at  Fiddington  and  Wingfield. 

Mr.  Knight  Bruce,  for  parties  claiming  under  Anna  Maria  Webb.  The  sole 
object  in  postponing  the  sale  of  the  freehold  estates  was  to  secure  an  income  of  a 
certain  amount  to  the  wife.  Supposing  that  object  to  be  removed,  there  is  an 
absolute  gift  to  the  two  great-nieces ;  for  both  the  income  and  the  produce  of  the  two 
estates  are  given  to  them  ;  and  there  is  a  gift  over  to  the  survivor  in  the  event  of  one 
of  them  dying  in  the  widow's  lifetime.  It  is  plain  that  the  testator  intended  the 
income  to  go  [471]  over  with  the  capital ;  for  it  would  be  unreasonable  that  the 
representatives  of  the  deceased  great-niece  should  continue  to  receive  one  moiety  of 
the  income  pur  autre  lie,  after  the  capital  has  gone  over. 

The  Vice-Chaxcellor  [Sir  L.  Shadwell].  The  only  subject  of  the  gift  over  is  the 
monies  arising  from  the  sale  of  the  freehold  estates.  In  the  preceding  clause  the 
testator  wills  that  John  Clementson  should  receive  the  rent  of  his  estates  during 
the  life  of  his  wife,  and  apply  it  in  equal  shares  to  the  maintenance  and  education  of 
his  two  great-nieces  :  they  are,  therefore,  made  tenants  in  common  of  the  rent  during 
the  life  of  the  wife.  Then,  after  the  death  of  the  wife,  Mr.  Clementson  is  to  sell  the 
estates ;  and  the  monies  arising  therefrom  are  to  go  to  the  two  great-nieces  equally, 
if  both  survive  the  wife ;  but,  if  only  one  survives,  the  whole  is  to  go  to  the  survivor. 
Consequently,  there  is  no  doubt  that,  as  against  parties  claiming  under  Anna  Maria 
Webb,  the  representatives  of  Mary  Baker  are  entitled  to  one  moiety  of  the  rent 
accrued  in  the  lifetime  of  the  widow. 

Another  question  was  whether  the  testator's  heir  was  entitled  to  a  moiety  of  the 
rents  that  accrued  between  the  death  of  Mary  Baker  and  the  death  of  the  widow. 

Mr.  Jacob,  for  the  heir.  The  only  trust  that  is  declared  of  one  moiety  of  the 
rents  is  for  the  maintenance  and  education  of  Mary  Baker :  therefore,  no  trust  is 
declared  beyond  her  life  ;  and,  consequently,  there  is  a  resulting  trust  for  the  heir, 
as  to  one  moiety  of  the  rents  accrued  between  her  death  and  the  death  of  the  widow. 

[472]  Mr.  Matthews,  Mr.  Willcock,  Mr.  Webster  and  Mr.  Stone  appeared  for  the 
other  parties. 
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The  Yice-Chaxcellor.  I  think  that  a  gift  for  the  maintenance  and  education 
.  >f  the  legatee  is  an  absolute  gift  ;  so  that  in  this  case  Mary  Baker  was  entitled  to  a 
moietv  of  the  rents  during  the  life  of  the  widow. 


[472]    Morris  r.  The  Duke  of  Norfolk.    Maij  4,  5,  1840. 

Jurisdiction.     Diicovery.     Tithe  Commutation  Act. 

A  Court  of  Equity  will  compel  a  discovery  and  production  of  documeuts  in  aid  of 
proceedings  at  law  to  try  a  disputed  right  under  the  Tithe  Commutation  Act, 
notwithstanding  special  pro\nsions  are  contained  in  that  Act  for  those  purposes. 

The  bill  stated  that  in  1822  the  PlaintiflF  was  presented  by  the  late  Duke  of 
Norfolk  to  the  Eectory  of  Shelfanger  in  Norfolk  ;  that  the  Defendant,  the  present 
duke,  and  his  ancestors,  for  a  great  many  years  past,  had  been  and  the  Defendant 
then  was  seised  in  fee  of  certain  lands  in  the  parish,  which  had  for  some  time 
constituted  one  farm  called  the  Shelfanger  Hall  farm ;  that  in  October  1838  the 
Commissioners  appointed  under  the  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71, 
determined  to  ascertain  and  award  the  rent-charge  to  be  paid  in  lieu  of  the  tithes  of 
the  parish,  no  agreement  binding  upon  the  parish  having  been  made  under  the 
authority  of  the  Act ;  that  certain  suits  then  were  and  still  continued  to  be  pending 
in  the  Court  of  Exchequer,  touching  the  PlaintitTs  right  to  the  tithes  of  the  farm, 
which  were  commenced  by  the  Plaintitl"  against  Richard  Ellis  as  tenant  of  the  farm 
under  the  Defendant,  and  against  his  executors  by  original  bill  and  bill  of  revivor, 
and  also  against  Charles  Ellis  as  the  subsequent  tenant  under  the  Defendant,  and  that 
K.  Ellis,  in  his  answer  to  the  first  of  the  said  bills,  insisted  that  the  farm  was  an 
ancient  farm  and  was  covered  by  a  modus  of  £14  a  year  :  that  such  suits  were,  in  fact, 
defended  by  and  at  [473]  the  expense  of  the  Defendant,  and,  consequently,  a  question 
had  arisen  between  him  and  the  Plaintiff,  touching  the  existence  and  validity  of  the 
alleged  modus  ;  and  the  Assistant  Commissioner  appointed  under  the  Act  for  the 
pur|X)se  of  ascertaining  and  awarding  the  rent-charge  to  be  paid  in  lieu  of  the  tithes 
of  the  parish  appointed  a  time  and  place  for  hearing  and  determining  such  question,  and 
having  heard  the  same,  he  made  his  award,  dated  the  2oth  of  June  1839,  and  thereby 
determined  that  the  modus  was  good  and  valid :  that  the  Plaintiff  being  dissatisfied 
with  the  award,  and  the  yearly  value  of  the  tithes  of  the  farm  greatly  exceeding  £20, 
he,  under  the  authority  of  the  Act,  caused  an  action  to  be  brought  in  the  Court  of 
Exchequer  against  the  duke,  within  the  time  prescribed  by  the  Act,  and  caused  a 
feigned  issue  to  be  delivered  therein,  in  order  that  such  disputed  right  might  be  tried ; 
such  issue  being  whether  a  modus  of  £14  a  year  was  then  lawfully  payable  by  the 
occupiers  of  the  farm  to  the  rector  of  the  parish  in  lieu  of  the  tithes  of  the  farm  ;  that 
the  Defendant,  his  solicitors  or  agents,  had  in  their  possession  or  power  divers  ancient 
and  other  deeds,  books  and  documents  by  which,  if  produced,  it  would  appear  that 
no  such  modus  had  been  payable  from  time  immemorial,  and  from  which  several 
matters  would  appear  utterly  inconsistent  with  the  alleged  immemoriality  and 
validity  of  the  alleged  modus  :  that  from  such  deeds,  books,  &c.,  it  would  appear 
that  in  and  before  the  reign  of  William  the  Conqueror,  or  at  an  early  period  subse 
quent  thereto,  the  rectory  was  divided  into  medieties,  and  that  one  mediety  was 
appendant  to  the  manor  of  Hoes  in  the  parish,  and  the  other  to  the  manor  of  Vise- 
deliens  in  the  same  parish.  The  bill  then  stated  the  names  of  the  successive  lords  of 
the  two  manors  and  of  the  incumbents  of  the  rectory  down  to  the  year  1375,  when 
[474]  the  two  medieties  of  the  rectory  were  consolidated  and  alternate  rights  of 
presentation  to  the  consolidated  rectory  were  given  to  the  lords  of  the  two  manors. 
It  next  stated  who  were  the  lords  of  the  manors  from  137-5  down  to  1532,  when  they 
were  purchased  by  the  then  Duke  of  Norfolk  ;  and  that,  from  the  several  deeds,  books, 
<fcc.,  by  which  the  several  matters  thereinbefore  mentioned  appeared  (all  which  or  some 
copies  thereof  or  extracts  therefrom  were  in  the  possession  or  power  of  the  Defendant, 
his  solicitors  or  agents),  it  would  appear  that  tithes  in  kind  were  payable  in  respect 
of  all  the  lands  in  the  parish,  and  particularly  in  respect  of  the  farm ;  that  it  would 
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also  appear  from  such  deeds,  &c.,  and  from  certain  other  deeds,  &e.,  then  or  late  in 
the  possession  or  power  of  the  Defendant,  his  solicitors  or  agents,  that,  upon  the 
foundation  of  the  parish  church,  the  parish  constituted  two  distinct  rectories  which 
were  endowed  with  lands  and  tithes  by  different  lords  of  manors  or  other  persons  who, 
by  reason  or  in  respect  of  such  endowments,  held  and  exercised  the  advowson  of  each 
mediety,  the  person  or  persons  who  had  endowed  the  church  with  one  portion  of  such 
lands  and  tithes  holding  the  advowson  of  one  mediety,  and  the  person  or  persons  who 
had  endowed  the  church  with  the  residue  of  such  lands  and  tithes  holding  the  advowson 
of  the  other  mediety ;  that  it  was  impossible  or  highly  improbable  that  the  patrons 
or  rectors  of  each  mediety  could,  at  any  time  before  the  period  of  legal  memory,  have 
agreed  to  one  composition  or  pecuniary  payment  in  respect  of  the  tithes  of  the  entirety 
of  the  farm  ;  that  the  Defendant,  his  solicitors  or  agents  then  had  or  then  lately  had 
in  their  possession  or  power  divers  deeds  and  writings  conveying  or  otherwise  relating 
to  the  advowson  of  the  rectory  or  the  advowson  of  the  two  medieties  thereof,  or  of  one 
of  them,  and  to  the  manors  [475]  and  the  lands  alleged  to  be  covered  by  the  modus, 
and,  in  particular,  the  deeds  by  which  the  advowson  of  the  rectory  and  the  said  lands 
were  granted  to  his  ancestors  or  to  some  person  from  whom  he  derived  title  thereto, 
and  also  divers  leases  and  counterparts  of  leases  of  or  touching  the  said  lands ;  that, 
by  and  from  such  deeds,  writings,  leases  and  agreements,  it  would  appear  that  the 
said  lands  were  subject  to  tithes  in  kind,  and  that  no  such  modus  as  aforesaid  had 
subsisted  from  time  immemorial,  and  that  the  annual  rents  of  the  said  lands  were  not 
more  until  recently,  or  were,  at  least,  little  more  than  the  yearly  sum  of  £14  ;  that, 
during  the  reign  of  James  the  First,  leases  of  the  said  lands  were  granted  by  one  of 
the  Defendant's  ancestors,  which  contained  covenants  for  the  payment  of  the  tithes 
thereof ;  that  the  Defendant,  his  solicitors  or  agents,  then  had  or  then  lately  had,  in 
their  possession  or  power,  divers  receipts  for  tithes  or  compositions  for  tithes  of  the 
lands,  and  also  divers  accounts,  books  of  account  and  memorandums  of  or  by  stewards, 
bailiffs,  receivers  and  agents,  in  which  payments  for  tithes  or  compositions  for  tithes 
were  entered  or  stated,  and  also  the  court  books  and  rolls  of  the  two  manors,  from 
which  the  matters  before  stated  would  appear  ;  that  the  lands  had  not  constituted  one 
entire  farm  until  a  period  comparatively  recent,  but  the  same,  together  with  other 
lands,  did  in  ancient  times  and  at  the  beginning  of  the  reign  of  Richard  the  First, 
constitute  a  park,  and  yielded  no  produce  but  grass,  which  was  eaten  by  the  deer 
which  were  kept  in  the  park,  and,  in  fact,  yielded  little  or  no  titheable  produce  what- 
ever ;  that  grants  of  free  warren  over  the  lands  had  been  made  at  different  times  to 
the  lords  of  the  two  manors,  and  such  grants  were,  or  then  lately  were,  in  the  posses- 
sion or  power  of  the  Defendant,  or  of  his  solicitors  or  agents,  and  it  would  appear 
there-[476]-from  that  the  lands  did  not  constitute  an  ancient  farm  or  yield  any  other 
produce  than  grass ;  that,  in  order  to  defend  the  suits  in  the  Exchequer  and  to  sub- 
stantiate the  validity  of  the  alleged  modus,  the  Defendant  had  employed  persons  to 
make  searches  amongst  ancient  records  and  documents,  and  such  persons  bad  made 
reports  to  the  Defendant  of  the  result  of  their  searches,  and  sent  to  him  copies, 
extracts  or  abstracts  of  and  from  such  records  and  documents,  all  which  were  in  his 
possession  or  power,  and  they  tended  to  shew  the  invalidity  of  the  modus,  and  the 
Defendant  had  refused  to  produce  the  same  to  the  Plaintiff;  that,  on  the  30th  of 
November  1839,  Sir  R.  M.  Rolfe,  one  of  the  Barons  of  the  Exchequer,  made  the 
following  order  in  the  said  action  at  law;  " Morru,  Clerk,  v.  The  Duke  of  Norfolk. 
Upon  hearing  counsel  and  the  attornies  or  agents  on  both  sides,  I  do  order  that  the 
Defendant  do  produce  to,  and  that  the  Plaintiff  or  his  attorney  or  agent  be  at  liberty 
to  inspect  all  deeds,  books,  papers  and  writings,  terriers,  maps,  plans  and  surveys 
relating  to  the  matters  in  issue  in  this  cause,  now  in  the  custody  or  power  of  the 
Defendant,  at  the  otfice  of  Messrs.  Few  &  Co.  on  the  -ith  of  December  next,  with 
liberty  to  the  Plaintiff  to  apply  for  further  time  if  necessary  ; "  that  the  time  for  pro- 
ducHig  the  documents  mentioned  in  the  order  was  afterwards  enlarged  to  the  13th  of 
December  1839,  on  which  occasion  the  Defendant's  attorney  produced  only  four  papers 
and  five  small  books  purporting  to  be  rectors'  books,  and  refused  to  produce  divers 
other  documents  which  the  Plaintiff's  attorney  then  required  him  to  produce,  and, 
amongst  others,  the  court  books  of  the  manors  and  the  conveyance  of  the  lands  alleged 
to  be  covered  by  the  modus,  to  the  Defendant's  ancestors ;  'in  consequence  of  which 
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the  Plaintifi's  attorney  required  Messrs.  Few,  the  De-[477]-feudant's  attornies,  to  pro- 
duce the  court  books  and  conveyances  ;  but  Messrs.  Few  declined  to  give  any  answer 
as  to  those  documents,  on  the  ground  that  the  Defendant  had  complied  with  Mr. 
Baron  Rolfe's  order  ;  that,  at  an  adjourned  meeting  before  the  Assistant  Commissioner, 
the  Defendant,  upon  a  question  being  addressed  to  him,  on  the  Plaintiff's  part,  in 
reference  to  the  immemoriality  of  the  alleged  modus,  sUited  that  he  ought  to  have 
had  an  opportunity  of  informing  himself,  and  that  he  was  taken  by  surprise  and  had 
no  information,  but,  if  he  had  had  an  intimation  beforehand,  he  might  have  answered  ; 
and,  in  order  therefore  that  the  Defendant  might  be  prepared  to  furnish  the  Plaintiff 
with  the  necessary  information  touching  the  matters  before  stated,  the  Plaintiff",  on 
the  18th  of  February  1840,  sent  to  him  a  notice  requiring  him,  either  personally  or 
by  some  experienced  agent,  to  search  for  and  examine  the  various  deeds,  &c.,  in  his 
possession  relating  to  the  alleged  modus  and  the  lands  alleged  to  be  covered  thereby, 
and,  especially,  the  several  documents  which,  by  a  certain  summons  by  the  Assistant 
Commissioner,  bearing  date  the  18th  of  May  1839,  and  by  the  order  of  Mr.  Baron 
Kolfe,  the  Defendant  was  required  to  produce,  and  also  all  such  deeds,  &c.,  in  the 
Defendant's  possession  or  power,  as  would  enable  him  to  give  the  discovery  required 
by  a  bill  in  the  Court  of  Chancery  which  the  Plaintiff  was  about  to  file  against  him ; 
that  the  Defendant,  or  his  solicitors  or  agents,  then  had,  or  then  lately  had,  in  their 
possession  or  power,  the  several  documents  aforesaid,  and  also  divers  other  writings 
tending  to  shew  that  the  alleged  modus  was  invalid,  but  he  refused  to  produce  the 
same ;  that  the  Defendant  ought,  by  himself  or  his  agents,  to  search  for  the  several 
documents  required  to  be  produced  before  he  should  answer  the  bill,  in  order  that  the 
result  of  such  search  [478]  might  be  fairly  stated  in  his  answer  thereto ;  that  the 
Defendant  or  his  agents  had  burnt,  destroyed,  obliterated,  defaced  or  improperly 
parted  with  divers  of  the  documents  aforesaid,  with  the  view  of  preventing  the  Plain- 
tiff from  availing  himself  of  the  benefit  thereof  on  the  trial  of  the  feigned  issue ;  and 
that  the  Plaintiff  was  unable  to  proceed  with  effect  in  the  prosecution  and  trial  of  the 
issue  without  a  discovery  from  the  Defendant  of  the  several  matters  aforesaid,  but 
which  he  refused  to  make. 

The  bill  then  required  the  Defendant  to  answer  all  the  matters  aforesaid,  and, 
more  especially,  that,  after  making  or  causing  to  be  made  such  search  as  he  was 
thereinafter  required  to  make,  he  might  answer  the  interrogatories. 

The  bill  prayed  that  the  Defendant,  before  filing  his  answer  to  the  bill,  might, 
either  personally  or  by  some  experienced  person,  search  his  depositories  and  muniment 
rooms,  and  all  other  proper  places  for  all  such  deeds,  books,  papers  and  particulars  as 
he  was  therein  required  to  discover  and  produce,  and  might  examine  or  cause  to  be 
examined  such  several  deeds,  books,  papers  and  particulars,  and  might  then  answer 
the  premises,  and  might,  in  his  answer,  state  whether  he  had  made  or  caused  to  be 
made  such  search  and  examination  as  aforesaid,  and  when  and  where  and  in  what 
manner  and  by  whom  and  for  how  long  the  same  search  and  examination  had  been 
made,  and  might  set  forth  what  instructions  and  directions  had  been  given,  and  by 
whom,  to  the  person  or  persons  making  such  search  and  examination  as  aforesaid, 
touching  the  nature,  mode,  object  and  particulars  of  such  search  and  examination ; 
and  that  the  Defendant  might  then  make  a  full  and  true  [479]  disclosure  and 
discovery  touching  the  matters  aforesaid  ;  and  that,  in  the  meantime,  he  might  be 
restrained  from  taking  any  proceeding  to  compel  the  Plaintiff  to  proceed  with  the 
trial  of  the  action  or  feigned  issue. 

The  Defendant  put  in  a  demurrer  stating  that  the  Plaintiff  had  not,  by  his  bill, 
made  such  a  case  as  entitled  him,  in  a  Court  of  Equity,  to  any  discovery  from  or 
against  the  Defendant  touching  the  matters  contained  in  the  bill  or  any  of  such 
matters,  and  had  not,  by  his  bill,  shewn  any  right  or  title  to  the  discovery  or  to  the 
injunction  thereby  sought. 

Mr.  Jacob,  Mr.  Wigram,  Mr.  Bethell  and  Mr.  Loftus  Wigram,  in  support  of  the 
demurrer.(l)     [480]  The  Tithe  Commutation  Act  has  created  an  entirely  novel  and 


(1)  The  follo\ring  sections  of  the  Tithe  Commutation  Act  were  referred  to  in  the 

rse  of  the  argument : — 

Sect.  10.  "That  the  said  Commissioners  or  any  Assistant  Commissioner  may,  by 
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special  I'urisdiction,  armed  with  extensive  [481]  powers  calculated  to  answer  all  the 
purposes  of  the  Act.  The  46th  section  provides  that  a  party  who  is  dissa-[482]-tisfied 
with  the  decision  of  the  Commissioners  or  Assistant  Commissioner  may  either  bring 
an  action  against  the  party  in  whose  favour  the  decision  has  been  made,  or  may  state 
a  special  case  for  the  opinion  of  a  Court  of  law.  The  Act,  however,  did  not  mean  to 
give  the  common  right  of  action  with  all  its  incidents.  It  prescribes  the  course  of 
proceeding  with  great  particularity,  and  subjects  it  entirely  to  the  discretion  of_  the 
Jud^e  at  common  law.  It  is,  in  some  respects,  analogous  to  an  action  or  an  issue 
directed  by  this  Court,  or  in  bankruptcy.  Where  either  an  action  or  an  issue  is  so 
directed,  no  bill  of  discovery  can  be  filed  without  the  leave  of  the  Court  or  jurisdic- 
tion that  directed  the  action  or  issue.  Cooke  v.  Marsh  (18  Ves.  209),  E.r.  park  Coles 
(Buck.  293).  Few  v.  G-uppy  {I  Myl.  and  Craig,  487;  Hare  on  Discovery,  124).  A 
fortiori,  therefore,  in  a  case  like  the  present,  where  the  Act  prescribes,  with  great 
minuteness,  the  course  of  proceeding  in  the  action  which  it  authorizes  to  be  commenced, 
and  makes  the  whole  of  it  subject  to  [483]  the  discretion  of  a  Judge  at  common  law, 
no  bill  of  discovery  can  be  filed  without  the  permission  of  that  Judge  or  of  the  Court 
in  which  the  action  is  brought. 

Besides,  the  Act  has  given  to  the  Commissioners  and  to  the  Judge  the  power  of 
doing  everything  that  this  Court  can  do  in  an  ordinary  case.  Under  the  10th  sect, 
the  Commissioners  have  the  power  of  examining  the  parties  on  oath,  and  of  compelling 

summons  under  their  or  his  hand,  require  the  attendance  of  all  such  persons  as  they 
or  he  may  think  fit  to  examine  upon  any  matter,  brought  before  them  or  him  as 
hereinafter  mentioned,  relating  to  the  commutation  of  tithes,  and  also  make  any 
inquiries  and  call  for  any  answer  or  return  as  to  any  such  matter,  and  also  administer 
oaths,  and  examine  all  such  persons  upon  oath,  and  cause  to  be  produced  before  them 
or  him  upon  oath,  all  books,  deeds,  contracts,  agreements,  accounts  and  writings, 
terriers,  maps,  plans  and  surveys,  or  copies  thereof  respectively,  in  anywise  relating  to 
any  such  matter :  provided  always  that  no  such  person  shall  be  required,  in  obedience 
to  any  such  summons,  to  travel  more  than  ten  miles  from  the  place  of  his  abode,  or 
to  produce  any  deeds,  papers,  or  writings  relating  to  the  title  of  any  lands  or  tithes." 

Sect.  45.  "That  if  any  suit  shall  be  pending  touching  the  right  to  any  tithes,  or, 
if  there  shall  be  any  question  as  to  the  existence  of  any  modus  or  composition  real,  or 
prescriptive  or  customary  payment,  or  any  claim  of  exemption  from  or  non-liability, 
under  any  circumstances,  to  the  payment  of  any  tithes  in  respect  of  any  lands  or  any 
kind  of  produce,  or  touching  the  situation  or  boundary  of  any  lands,  or  if  any 
difference  shall  arise  whereby  the  making  of  any  such  award  by  the  Commissioners  or 
Assistant  Commissioner  shall  be  hindered,  it  shall  be  lawful  for  the  Commissioners  or 
Assistant  Commissioner  to  appoint  a  time  and  place,  in  or  near  the  parish,  for  hearing 
and  determining  the  same;  and  the  decision  of  the  Commissioners  or  Assistant 
Commissioner  shall  be  final  and  conclusive  on  all  persons,  subject  to  the  provisions 
hereinafter  contained." 

Sect.  46.  "  That  any  person  claiming  to  be  interested  in  any  lands  or  in  the  tithes 
thereof,  who  shall  be  dissatisfied  with  any  such  decision  of  the  Commissioners  or 
Assistant  Commissioner,  may,  if  the  yearly  value  of  the  payment  to  be  made  or  with- 
holden  according  to  such  decision,  shall  exceed  the  sum  of  £20,  cause  an  action  to  be 
brought,  in  any  of  His  Majesty's  Courts  of  law  at  Westminster,  against  the  person  in 
whose  favour  such  decision  shall  have  been  made,  within  three  calendar  months  next 
after  such  decision  shall  have  been  notified  in  writing,  in  such  manner  as  the  Com- 
missioners or  Assistant  Commissioner  shall  direct,  to  the  parties  interested  therein,  or 
to  their  known  agents,  in  which  action  the  Plaintiff  shall  deliver  a  feigned  issue, 
whereby  such  disputed  right  may  be  tried,  and  shall  proceed  to  a  trial  at  law  of  such 
issue  at  the  sittings  after  the  term,  or  at  the  Assizes  then  next,  or  next  but  one  after 
such  action  shall  have  been  commenced,  to  be  holden  for  the  county  within  which  such 
lands  or  the  greater  part  thereof  are  situated,  with  liberty,  nevertheless,  for  the 
Court  in  which  the  same  shall  have  been  commenced,  or  any  Judge  of  His  Majesty's 
Courts  of  law  at  Westminster,  to  extend  the  time  for  going  to  trial  thereon,  or  to 
direct  the  trial  to  be  in  another  county,  if  it  shall  seem  fit  to  such  Court  or  Judge  so 
to  do ;  and  every  Defendant  in  such  action  shall  enter  an  appearance  thereto,  and 
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the  production  of  documents  ;  and,  under  the  46th  sect.,  the  Judge  has  the  power  of 
compelling  the  production  of  documents  not  only  before,  but  at  the  trial  of  the  action. 
Therefore,  the  interference  of  this  Court  is  not  only  unnecessary,  but  would  be 
improper,  as  it  might  create  a  conflict  with  what  the  Common  Law  Judge  has  done. 
In  this  very  case  Mr.  Baron  Rolfe  has  made  an  order  for  a  production  of  documents : 
and,  if  that  production  is  deficient,  the  Plaintiff,  instead  of  filing  a  bill  in  this  Court, 
ought  to  have  obtained  a  second  order  from  that  learned  Judge  for  the  purpose  of 
supplying  the  deficiency. 

It  is  laid  down  by  Lord  Kedesdale  that  when,  as  in  this  case,  the  Court  in  which 
any  civil  action  is  pending  can,  itself,  give  the  discovery  required,  a  Court  of  Equity 
will  not  interfere.  (Treat,  on  Plead.  186,  4th  edition.)  Neither  will  a  Court  of 
Equitv  interfere,  when  it  has  not  the  means  of  making  the  discovery  effectual.  By 
the  provisions  of  the  Act,  the  action  must  be  tried  at  the  next  Assizes  or  the  next 
Assizes  but  one,  unless  the  Judge  or  the  Court  of  Common  Law  shall  direct  the  contrary. 
This  Court,  therefore,  has  no  power  to  postpone  the  trial  so  as  to  render  the  discovery 
effectual.     Gwinett  v.  Bannister  (14  Ves.  530). 

[484]  Lastly,  the  injunction  prayed  for  by  the  bill  is  a  special  injunction  :  it  is 
one  not  known  to  the  ordinary  practice  of  this  Court. 

The  Vice-Chaxcellor.  If  that  be  so,  the  bill  is  a  bill  for  relief  as  well  as 
discovery. 

Mr.  Knight  Bruce  and  Mr.  Sidebottom,  in  support  of  the  bill.     The  Legislature, 

accept  such  issue ;  but,  in  case  the  parties  shall  differ  as  to  the  form  of  such  issue,  or 
in  case  the  Defendant  shall  fail  to  enter  such  appearance,  or  accept  such  issue,  then 
the  same  shall  be  settled  under  the  direction  of  the  Court  in  which  the  action  shall  be 
1  nought,  or  by  any  Judge  of  His  Majesty's  Courts  of  law  at  Westminster,  and  the 
Plaintiff  may  proceed  thereon  in  like  manner  as  if  the  Defendant  had  appeared  and 
accepted  such  issue  ;  and  the  parties  in  such  action  shall  produce  to  each  other  and 
their  respective  attornies  or  counsel,  at  such  time  and  place  as  any  Judge  may  order, 
before  trial,  and  also  to  the  Court  and  jury  upon  the  trial  of  any  such  issue,  all  books, 
deeds,  papers  and  writings,  terriers,  maps,  plans  and  surveys,  relating  to  the  matters 
in  issue,  in  their  respective  custody  or  power ;  and  it  shall  be  lawful  for  the  Judge  by 
whom  any  such  action  shall  be  tried,  if  he  shall  think  fit,  to  direct  the  jury  to  find  a 
verdict  subject  to  the  opinion  of  the  Court  upon  a  special  case  ;  and  the  verdict  which 
shall  be  given  in  any  such  action,  or  the  judgment  of  the  Court  upon  the  case  subject 
to  which  the  same  may  be  given,  shall  be  final  and  binding  upon  all  parties  thereto, 
unless  the  Court  wherein  such  action  shall  be  brought  shall  set  aside  such  verdict  and 
order  a  new  trial  to  be  had  therein,  which  it  shall  be  lawful  for  the  said  Court  to  do, 
if  it  shall  see  fit :  provided  also,  that,  in  case  any  such  decision  shall  involve  a  question 
of  law  only,  and  the  parties  in  difference  shall  be  agreed  upon  the  facts  lelating 
thereto  and  whereon  such  decision  shall  have  been  founded,  the  said  Commissioners 
or  Assistant  Commissioner,  at  the  request  of  the  person  dissatisfied  (such  request  to 
be  made  in  writing  within  three  calendar  months  after  such  decision,  and  at  least 
fourteen  days'  previous  notice  in  writing  of  such  request  to  be  given  in  like  manner 
to  the  other  parties  in  difference  or  to  their  known  agents),  shall  direct  a  case  to  be 
stated  for  the  opinion  of  such  one  of  His  Majesty's  Courts  of  law  at  Westminster  as 
the  Commissioners  or  Assistant  Commissioner  shall  think  fit,  which  case  shall  be 
settled  by  them  or  him  or  under  their  or  his  direction,  in  case  the  parties  differ 
about  the  same,  and  may  be  set  down  for  argument  and  be  brought  before  the  Court 
in  like  manner  as  other  cases  are  brought  before  the  Court ;  and  the  decision  of  such 
Court  upon  every  case  so  brought  before  it  shall  be  binding  upon  all  parties  concerned 
therein  :  provided  always,  that  after  such  verdict  given  and  not  set  aside  by  the 
Court,  or  after  such  decision  of  the  Court,  the  said  Commissioners  or  Assistant  Com- 
missioner shall  be  bound  by  such  verdict  or  decision  ;  and  the  costs  of  every  such 
action,  or  of  stating  such  case  and  obtaining  a  decision  thereon,  shall  be  in  the 
discretion  of  the  Court  in  or  by  which  the  same  shall  be  decided,  which  may  order 
the  same  to  be  taxed  by  the  proper  officer  of  the  Court,  and  the  like  execution  may 
be  had  for  the  same  as  if  such  costs  had  been  recovered  upon  a  judgment  of  record  of 
the  said  Court." 
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when  it  passed  the  Tithe  Commutation  Act,  did  not  mean  to  abridge  the  rights  of  the 
tithe-owner.  An  ordinary  tithe  suit  is  in  the  nature  of  a  mere  possessory  action ; 
but  the  proceedings  under  the  Act  were  intended  to  settle  the  rights  of  the  tithe- 
owner  in  perpetuum:  therefore  he  ought  to  have  the  means  of  procuring  all  the 

discovery  he  can.  ,  .  ,     ,       .         ■        ^.     ^-^i 

The  means  of  obUining  discovery,  which  the  Act  gives  the  tithe-owner,  are  not 
effectual.  There  are  two  powers  given  by  the  Act  to  different  individuals,  which,  it 
is  said,  render  it  unnecessary  to  apply  to  this  Court  for  that  purpose.  The  first  is 
given  by  the  10th  section.  Suppose,  then,  that  the  landowner,  in  obedience  to  the 
order  of  the  Commissioners,  produces  certain  deeds  and  papers ;  and,  on  being  asked 
whether  he  has  any  more,  he  answers  not  that  he  knows  of ;  and  that  he  is  then  asked 
whether  he  has  made  any  search  ;  and  he  replies,  no.  What  power  have  the  Commis- 
sioners to  compel  him  to  make  the  search?  Next,  no  person  is  to  be  obliged  to 
travel  more  than  ten  miles  from  his  place  of  abode,  or  to  produce  his  title-deeds. 
Therefore  the  remedy  given  by  the  10th  section  is  not  effectual. 

Then  what  is  the  power  which  the  46th  section  gives  [485]  to  the  Judge  1  It 
empowers  him  to  order  the  parties  in  the  action  to  produce,  both  before  and  at  the 
trial,  all  books,  deeds,  &c.,  relating  to  the  matters  in  issue,  in  their  respective  custody 
or  power.  But  this  remedy  also  fails :  for  the  section  in  question  relates  to  docu- 
mentary evidence  only  :  no  power  is  given  by  it  to  examine  the  party,  on  oath,  before 
the  Judge,  nor  are  the  books,  &c.,  to  be  produced  on  oath.  Where  then  is  the  power 
of  ascertaining  whether  the  party  has  produced  all  the  documents  which  are  in  his 
custodv !  In  this  very  case  the  Defendant's  solicitors,  on  being  asked  by  the 
Plaintiff's  solicitor  whether  the  Defendant  had  in  his  possession  the  court  books  of  the 
manor  and  the  conveyance  of  the  farm  to  the  Defendant's  ancestor,  and  whether  the 
Defendant  had  produced,  in  the  terms  of  the  Judge's  order,  all  deeds,  &c.,  in  his 
possession,  declined  to  answer  those  questions,  and  added  that  the  Defendant  had 
complied  with  the  Judge's  order.  All  that  we  got  under  that  order  was  a  few  docu- 
ments of  no  value ;  consequently,  the  remedy  given  by  the  46th  section  proved 
ineffectual,  and  we  were  under  the  necessity  of  filing  the  present  bill.  It  is  true  that 
the  10th  section  gives  the  Commissioners  the  power  of  examining  the  parties  and  of 
compelling  them  to  produce  documents  upon  oath  :  but  the  time  for  availing  ourselves 
of  that  provision  is  passed  ;  and,  moreover,  we  may  have  now  discovered  something 
which  we  did  not  Ijefore  know  of,  and  which  makes  it  necessary  to  file  a  bill  of 
discovery. 

It  was  said  that,  by  the  provisions  of  the  46th  section,  the  Plaintiff  is  deprived  of 
his  right  to  file  a  bill  of  discovery.  But  what  is  there  in  that  section  which  interferes 
with  that  right  1  All  the  exceptions  to  the  PlaintifTs  common  law  right  are  specifi- 
cally men-[486]-tioned  :  and  when  the  Legislature  gave,  to  the  party  dissatisfied"  with 
the  decision  of  the  Commissioners,  the  right  of  bringing  an  action  against  the  party 
in  whose  favour  the  decision  should  be  made,  it  intended  him  to  have  all  the  same 
privileges  as  a  Plaintiff  at  common  law  has,  except  those  which  are  expressly  taken 
away.  One  of  those  privileges  is  the  right  to  examine  his  adversary,  on  oath,  in  a 
Court  of  Equity  (Hare  on  Discov.  119) :  and  that  general  right  cannot  be  taken  away 
without  express  words. 

It  has  been  truly  said  that  there  are  some  cases  in  which  the  Court  will  not  allow 
a  bill  of  discovery  to  be  filed  without  its  permission.  The  reason  is  that  the  Court, 
in  the  order  or  decree  by  which  it  directs  the  action  to  be  brought,  provides  for  the 
making  of  all  such  admissions  and  foi'  the  production  of  all  such  documents  as  it  con- 
siders proper  to  be  made  and  produced  at  the  trial.  (18  Ves.  210.)  In  Few  v.  Guppy 
this  Court  ordered  an  action  to  be  brought,  and  a  bill  of  discovery  was  filed  without 
its  leave  ;  but,  nevertheless,  the  Court  acted  on  the  bill  of  discovery  ;  which  it  would 
not  have  done  if  the  filing  of  the  bill  had  been  clearly  wrong.  Besides,  the  present 
case  relates  to  an  action  not  brought  by  the  direction  of  this  or  any  other  Court :  and 
who  ever  heard  of  an  application  being  made  to  a  Court  of  law  for  leave  to  file  a  bill 
of  discovery?  If  it  is  said  that  the  application  ought  to  have  been  made  to  the 
Commissioners,  the  answer  is  that  their  functions  were  at  an  end  before  the  action 
was  commenced. 

If  the  form  in  which  the  injunction  is  prayed  makes  the  bill  a  bill  for  relief,  then 
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the  demurrer  is  bad  :  for  [487]  it  treats  the  bill  as  a  bill  of  discovery.  But  all  that 
the  injunction  is  prayed  for  is  that  the  discovery  may  be  available,  that  is,  that  it 
may  not  come  too  late.  But  suppose  that  the  Court  cannot  grant  the  injunction,  is 
that  a  reason  for  the  Defendant's  not  answering  the  bill  I 

The  bill  also  prays  that  the  Defendant  may  search  his  depositories  and  muniment 
rooms  :  but  neither  does  that  make  it  a  bill  for  relief.  It  is  consistent  with  what  is 
found  in  old  precedents ;  and  the  only  object  of  it  is  that  the  Defendant  may  put 
himself  in  a  situation  to  give  the  required  discovery.  Besides,  the  bill  prays  that  the 
Defendant  may  answer  all  the  premises  aforesaid  ;  so  that  it  seeks  for  oral  as  well  as 
documentary  discovery. 

Mr.  Jacob,  in  reply.  The  injunction  prayed  by  the  bill  is  not  only  not  the 
common  injunction,  but  it  is  one  which  is  wholly  unknown  to  this  Court.  The 
common  injunction  stays  execution  only  ;  but,  in  a  case  like  the  present,  there  is  no 
execution  :  the  verdict  is  final  and  conclusive,  unless  the  Court  shall  think  fit  to  direct 
a  new  trial.  The  common  injunction,  therefore,  would  be  of  no  use ;  but,  in  order 
to  be  effectual,  it  must  be  an  injunction  which  will  stay  the  trial  of  the  action.  The 
Act,  however,  directs  that  the  trial  shall  take  place  within  a  limited  time  ;  and,  if 
the  injunction  should  stay  the  trial  beyond  that  time,  the  action  would  be  at  an  end. 

It  has  been  said  that  the  power  of  compelling  discovery  given  by  the  tenth  section 
is  inefi"ectual ;  because  the  person  who  is  to  be  examined  or  to  produce  the  documents 
cannot  be  required  to  travel  more  [488]  than  ten  miles  from  the  place  of  his  abode. 
But  the  Commissioners  may  adjourn  from  place  to  place,  and  may  go  to  him,  if  he 
will  not  come  to  them. 

Next,  as  to  the  quarter  to  be  applied  to  for  leave  to  file  the  bill  of  discovery.  I 
admit  that  the  application  is  not  to  be  made  to  the  Commissioners ;  but  why  is  it  not 
to  be  made  to  the  Court  of  Exchequer,  whose  order  has  not  been  obeyed  ?  The 
Plaintiff  ought  to  state  to  that  Court,  on  affidavit,  that  there  is  good  ground  for 
thinking  that  the  Defendant  has  in  his  possession  documents  which  he  has  not 
produced  :  and  the  Court  would  attach  him  for  the  contempt  in  disobeying  its  order. 
The  Courts  of  Common  Law  have  power  to  examine  a  party  on  oath  before  the  Master 
for  a  contempt ;  but,  if  they  should  think  that  a  bill  of  discovery  was  the  better  mode 
of  obtaining  the  discovery,  they  would  direct  a  bill  to  be  filed  for  that  purpose. 

In  a  common  law  action  the  Plaintiff  is  dominus  litis ;  but  the  proceedings  in  an 
action  brought  under  this  Act  are  not  under  the  controul  of  the  Plaintiff.  He  must 
deliver  a  feigned  issue,  which  is  to  be  settled  either  by  the  Court  or  by  a  Judge,  in 
case  the  parties  differ  about  the  form  of  it.  There  is  to  be  no  writ  of  error ;  and  the 
costs  of  the  action  are  to  be  in  the  discretion  of  the  Court.  In  short,  it  resembles  an 
issue  directed  by  this  Court  much  more  than  an  action  at  common  law. 

The  Vice-Chaxcellor  [Sir  L.  Shadwell].  I  have  had  an  opportunity,  during 
the  argument  of  this  demurrer,  of  looking  a  good  deal  into  the  Act  of  Parliament ; 
and  I  do  not  find  that  there  are  any  sections  which  relate  to  the  matter,  other  than 
the  10th,  [489]  the  4.5th  and  46th  sections,  with  the  exception  of  one  section,  upon 
which  I  shall  presently  make  an  observation. 

The  bill  before  me  is,  in  my  opinion,  a  mere  bill  of  discovery ;  and  the  particular 
mode  in  which  the  injunction  is  asked  does  not  appear  to  me  to  vary  its  character  at 
all.  The  form  in  which  the  injunction  is  asked  is  certainly  very  unusual ;  but  I  do 
not  think  that  anything  turns  upon  that.  Whether  the  Court  would  grant  such  an 
injunction  or  not  I  am  not  now  to  determine ;  but,  by  the  frame  of  the  bill,  nothing 
is  asked  V)ut  discovery  and  an  interim  injunction  ;  the  bill  is  therefore  to  be  considered 
as  a  mere  bill  of  discovery. 

I  apprehend  that,  in  all  respects,  that  which  was  the  law  before  the  passing  of  the 
Act  remains  the  law  after  the  passing' of  it,  except  so  far  as  it  can  be  shewn  that  the 
law  has  been  altered  by  express  words  which  have  taken  away  a  portion  of  the 
ancient  law  or  altered  it,  or  that  the  provisions  which  the  Act  has  substituted  are  of 
themselves  necessarily  inconsistent  with  the  former  state  of  the  law.  I  make  that 
observation  because  it  is  very  well  known  that  a  very  serious  question  arose  after  the 
Act  of  Parliament  was  passed  which  first  created  the  Court  of  Review,  whether  that 
Act  of  Parliament  had  taken  away  the  jurisdiction  which  was  exercised  by  the  Vice- 
Chancellor's  Court  generally,  and  also  by  the  Lord  Chancellor.     In  that  Act,  there 
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were  no  express  words  which  took  away  the  jurisdiction  of  the  Vice-Chancellor's 
Court  ■  but  It  was  held,  after  very  considerable  discussion,  that,  although  there  were 
no  express  words  yet  the  general' provisions  of  the  Act  had  the  efiect  of  taking  away 
that'particular  jurisdic-[490]-tion ;  and  that  was  the  opinion  which  Lord  Brougham 
gave  111  the  case  which  was  argued,  at  his  request,  before  himself  and  me. 

It  is  quite  clear,  on  the  face  of  this  Act,  that  there  is  nothing  whatever  in  the 
shape  of  express  provision,  which  takes  away  the  right  of  the  Plaintiff  or  Defendant 
in  the  action  which  the  Act  has  directed  to  be  brought  in  certain  cases  to  file  a  bill 
of  discovery.  But  the  question  is  whether,  if  there  be  no  express  words  to  take  away 
that  rio-ht,  there  is  anything  to  be  found  in  the  general  provisions  of  the  Act  which 
has  that  effect.  Now  what  has  the  Act  of  Parliament  done?  It  first  of  all  speaks  of 
some  proceedings  before  the  Commissioners,  which  are  no  farther  to  be  noticed  here 
than  by  observing  that  they  have  taken  place,  and  the  result  has  been  that,  under  the 
provisions  of  the  Act,  the  present  Plaintiff  in  equity  (who  was  dissatisfied  with  the 
decision  of  the  Commissioners)  did,  within  the  time  appointed  by  the  Act,  cause  an 
action  to  be  ))rought,  in  one  of  Her  Majesty's  Courts  of  law  at  Westminster,  against 
the  person  in  whose  favor  the  decision  was  made.  He  has  brought  his  action  ;  and  I 
do  not  see  why,  when,  under  the  provisions  of  the  Act  of  Parliament,  he  has  once 
become  a  Plaintiff  in  one  of  the  Superior  Courts  of  law,  he  is  disabled  from  filing  a 
bill  of  discovery  in  the  Court  of  Chancery  for  the  purpose  of  supporting  his  action. 
The  Act  of  Parliament,  it  is  true,  does  provide  that  the  action  shall  be  tried  within 
a  limited  time,  subject  only  to  this,  namely,  that  liberty  is  given  to  the  Court  in 
which  the  action  has  been  commenced,  or  to  any  Judge  of  His  Majesty's  Courts  of 
law  at  Westminster  (which  I  apprehend  means  a  Judge  acting  in  the  absence  of  the 
Court),  to  extend  the  time  for  going  to  trial.  It  has  been  said  that  the  [491]  effect 
of  that  provision  is,  or  rather  may  be,  to  prevent  the  bill  of  discovery  from  being 
useful.  But  the  same  objection  also  lies  with  respect  to  filing  any  bill  of  discovery  at 
all ;  because,  in  a  case  where  the  bill  of  discovery  is  to  extract  that  information  which 
a  Defendant  personally  has,  it  is  perfectly  obvious  that  the  object  of  the  bill  may  be 
defeated  by  the  death  of  the  Defendant  before  he  puts  in  his  answer ;  and,  therefore, 
the  mere  circumstance  that  the  bill  of  discovery  may  not  be  useful  to  the  Plaintiff 
has  not  been  held  to  be  a  reason  why  the  Plaintiff  may  not  file  such  a  bill.  I  admit 
that  the  time  for  trial  might  come  on  before  an  answer  had  been  put  in  ;  and  in  that 
case  the  bill  of  discovery  would  be  of  no  avail.  But  I  cannot  but  suppose  that,  if 
this  Court  had  thought  that  there  should  be  an  answer  to  a  bill  of  discovery,  the 
very  fact  that  there  was  a  bill  of  discovery  pending  would  be  a  reason,  either  with 
the  whole  Court  of  law  or  with  a  single  Judge,  for  postponing  the  trial  of  the  issue 
until  the  answer  had  been  put  in  to  the  bill  of  discovery.  Then  the  Act  goes  on 
to  direct  that  the  parties  in  such  action  shall  produce  to  each  other  and  to  their 
respective  attornies  or  counsel,  at  such  time  and  place  as  any  Judge  may  order  before 
trial,  and  also  to  the  Court  and  jury  upon  the  trial  of  any  such  issue,  all  books, 
deeds,  papers  and  writings,  terriers,  maps,  plans  and  surveys  relating  to  the  matters 
in  issue,  in  their  respective  custody  or  power.  Now,  if  an  order  were  made  in  the 
terms  of  the  Act,  the  benefit  of  it  would  be  by  no  means  equivalent  to  that  which 
the  Plaintiff  might  derive  from  an  answer  to  a  bill  of  discovery.  For,  suppose  that 
the  Defendant  had,  just  prior  to  the  making  of  the  Judge's  order,  destroyed  any  of 
the  documents ;  in  that  ease,  no  order  which  the  Judge  could  make  under  this  Act 
would  have  the  effect  of  [492]  bringing  that  fact  to  light ;  because  the  Judge  could 
only  ordei'  that  the  books,  deeds,  papers  and  writings  in  the  custody  or  power  of 
the  Defendant  should  be  produced.  I  mention  that,  because  I  observe  that  it  is 
charged  by  the  bill  that  the  Defendant  has  burnt  or  destroyed  certain  documents. 
Supposing  that  allegation  to  be  true,  it  is  quite  plain  that  no  order  of  the  Judge 
would  have  the  effect  of  obtaining  from  the  Defendant  an  admission  of  the  fact,  or, 
what  is  still  more  important,  a  knowledge  of  the  contents  of  the  deeds  which  had 
been  so  destroyed. 

Then  it  was  said  that  this  action  which  the  Act  has  directed  to  be  brought  is 
perfectly  under  the  control  of  the  Court  of  law ;  but  to  that  I  do  not  agree.  It 
seems  to  me  peculiarly  not  under  the  control  of  the  Court ;  because  some  things  are 
made  imperative  in  the  Act  of  Parliament.     But,  at  any  rate,  it  is  not  an  action  in 
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the  nature  of  an  issue  directed  by  this  Court  to  a  Court  of  law.  It  is  an  action  which 
the  Legislature  has  expressly  given  to  the  party  dissatisfied  with  the  decision  of  the 
Commissioners.  The  fact  that  there  can  be  no  writ  of  error  onl}^  goes  to  shew  that 
that  proceeding  is  not  allowed  b_v  the  Act  of  Parliament :  but,  nevertheless,  the  action  is 
still  an  action  in  one  of  the  Superior  Courts  of  law  at  Westminster  ;  and,  consequently, 
it  is  an  action  liable  to  all  the  incidents  of  an  action,  one  of  which  is  that  the  Plaintiff 
in  the  action  may  file  a  bill  of  discovery  in  the  Court  of  Chancery.  One  thing  has 
occurred  to  me  in  looking  over  this  Act  of  Parliament,  which,  in  my  opinion,  plainly 
shews  that  the  Legislature  did  mean  that  all  such  rights  and  remedies  should  remain 
as  are  not  taken  away.  By  the  66th  section  it  is  enacted  that  no  confirmed  agree- 
ment, award  or  apportionment  shall  be  impeacheil,  after  the  [493]  confirmation 
thereof,  by  reason  of  any  mistake  or  informality  therein  or  in  any  proceeding  relating 
thereunto:  so  that  the  proposition  is  expresslj'  confined  to  the  ground  of  mistake  or 
informality.  But,  notwithstanding  that  provision,  a  confirmed  agreement,  award  or 
apportionment,  if  it  was  obtained  by  fraud,  might  be  set  aside  ;  and  I  cannot  but 
think  that  the  marked  manner  in  which  this  section  is  expressed  shews  that  it  was 
the  intention  of  the  Legislature  that  all  the  rights  and  remedies  of  the  parties  to  the 
proceedings  under  this  Act  of  Parliament  should  remain,  so  far  as  they  are  not 
expressly  taken  away  by  the  provisions  of  the  Act. 

L'pon  the  whole,  my  opinion  is  (after  the  full  discussion  which  I  have  heard) 
that  there  is  nothing  so  peculiar  in  the  mode  in  which  this  action  is  directed  to  be 
carried  on  as  to  authorize  me  to  sav  that  the  person  who,  under  the  provisions  of 
the  Legislature,  has  exercised  his  liberty  of  bringing  his  action  shall  be  deprived  of 
what  I  conceive  to  be  accessary  to  bringing  the  action,  that  is,  the  right  of  filing  a 
bill  of  discovery  in  this  Court  in  order  to  support  that  action.  The  consequence  is 
tliat  the  demurrer  must  be  overruled. 

Demurrer  overruled. 

[494]    Memorandum. 

After  the  case.  In  re  IVilliams,  ante,  p.  426,  was  sent  to  press,  Mr.  Bird  (having 
obtained  leave  for  that  purpose)  mentioned  the  petition  again.  The  Vice- 
Chancellor  said  that  he  must  take  time  to  consider  the  Acts  of  Parliament 
referred  to.     [See  9  Sim.  642.] 

[497]     Evelyn  v.  Chippendale.    Jan.  24,  31,  March  22,  1839. 

Practice.     Costs. 

Motion  that  the  Plaintiff,  a  naval  officer  on  half-pay,  who  had  resided  16  years  in 
Barbadoes,  where  he  held  the  office  of  Captain  of  the  Port,  under  the  appointment 
of  the  Crown,  might  give  security  for  costs,  refused. 

Mr.  Moore,  for  the  Defendant,  moved  that  the  Plaintiff,  who  was  a  lieutenant  in 
the  Koyal  Navy  on  half-pay,  but  had  resided  16  years  in  Barbadoes,  where  he  held 
the  offices  of  Harbourmaster  and  Captain  of  the  Port,  might  be  ordered  to  give 
security  for  costs. 

Mr.  Heathfield,  for  the  Plaintiff,  said  that  every  naval  and  military  officer  of  Her 
Majesty  was  exempt  from  giving  security  for  costs.  Colebrook  v.  Jones  (1  Dick.  154)  ; 
Lord  Aldhorough  v.  Burton  (2  Myl.  &  Keen,  401);  Lillie  v.  Lillie  {Ihul.  404). 

The  Vice-Chancellor  directed  Reg.  Lib.  to  be  searched  for  the  case  of  Colebrook 
V.  Jones. 

Jan.  31.  The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  Mr.  Bicknell,  the 
registrar,  had  searched  Reg.  Lib.  for  the  order  in  6'o/(;-[498]-6;o(?A-  v.  Jones,  mentioned 
by  Dickens,  but  had  found  no  entry  of  it. 

Mr.  Heathfield.  It  appears,  from  Reg.  Lib.,  that  on  the  22d  of  November  1751 
three  of  the  Defendants  in  that  cause  obtained  orders  for  time  to  answer,  which 
confirms  Dickens's  report.     Reg.  Lib.  A.  1751,  fo.  67. 

V.-C.  IV.— 15 
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Thp  Ytpf  Chancellor.  Mr.  Bicknell  has  a  manuscript  note  of  an  application 
ZtnTord  Eldon  C  b7  Mr.  Wetherell,  on  the  9th  of  February  1810,  in  Loft 
V  _1  that  the  Piain'tiff  might  be  ordered  to  give  security  for  costs,  he  being 
Ibsent  with  his  regiment  on  foreign  service ;  and  that  his  Lordship  refused  the 
application,  and  added  that  he  did  not  conceive  that  a  person  who  was  abroad  under 
His  Majesty's  command  came  within  the  rule.  .-        ,         •  ^u-    j 

March  •^•'>  The  motion  having  stood  over,  it  was  mentioned  again  on  this  day, 
when  it  appeared  that  the  title  of  the  offices  held  by  the  Plaintiff  was  "  Her  Majesty's 
Cantain  of  the  Port  and  Harbourmaster,"  and  that  the  office  of  Captain  of  the  Port 
was  in  the  gift  of  the  Governor,  and  the  office  of  Harbourmaster  in  the  gift  of  the 

House  of  Assembly  of  the  Island.  ,      ti,  ■  .-a-  u  u  .u       «:        t  c^     ^  ■       t 

The  Vice-Chancellor  ruled  that  as  the  Plaintiff  held  the  office  of  Captain  of 

the  Port  under  Her  Majesty  he  was  not  compellable  to  give  security  for  costs. 
Motion  refused,  with  costs.(l) 

[500]    Watson  v.  Hayes.    Jan.  25,  30,  1839. 

[Varied,  5  My.  &  Cr.  125 ;  41  E.  R.  319  (with  note).] 

Legacy.     Vesting. 

Testator  directed  all  his  property  to  be  sold  by  his  executors,  and  the  proceeds  to  be 
invested  in  Government  or  real  securities,  to  be  disposed  of  as  after  mentioned. 
He  then  desired  his  executors  to  pay  £25  yearly  for  the  maintenance  and  education 
of  his  natural  daughter  until  she  attained  21  or  married,  when  he  required  them 
to  pay  her  the  sum  of  £500.  The  daughter  died  under  age  and  unmarried.  Held, 
nevertheless,  that  the  £500  vested  in  her. 

J.  AVatson,  the  testator  in  the  cause,  by  his  will  directed  all  his  estates,  of  what 
nature  or  kind  soever,  to  be  sold  by  his  executors,  and  the  proceeds  to  be  invested  in 
real  or  Government  securities,  to  be  disposed  of  as  after  mentioned.  He  then  desired 
(amongst  other  things)  his  executors  to  pay  the  sum  of  £25  yearly,  by  equal  quarterly 
payments,  for  the  maintenance  and  education  of  Sophia,  his  natural  daughter  by 
Sophia  Leeson,  until  she  should  attain  21  or  be  married,  which  should  first  happen, 
when  he  required  his  executors  to  pay  to  her  the  clear  sum  of  £500  for  her  own  sole 
use  and  benefit. 

The  legatee  survived  the  testator,  but  died  under  21  and  unmarried  ;  and  one 
question  in  the  cause  was  whether  the  legacy  of  £500  thereby  became  lapsed. 

Mr.  Jacob,  Mr.  Piggott  and  Mr.  T.  Turner,  for  the  Plaintiff,  who  represented  one 

(1)  In  Lord  Nugent  v.  Harcourt,  in  the  K.  B.  Practice  Court,  Mr.  J.  Patteson 
discharged  a  rule  to  shew  cause  why  the  [499]  Plaintiff,  who  was  an  Irish  peer  and 
was  abroad  as  Commissioner  of  the  Ionian  Islands,  should  not  give  security  for  costs, 
saying :  "  In  the  case  of  an  officer  in  the  army  the  absence  is  certainly  involuntary. 
But,  I  think,  if  an  Englishman  is  not  permanently  abroad,  but  is  absent  for  temporary 
purposes  in  the  service  of  His  Majesty,  he  stands  in  the  same  situation  as  if  he  were 
compulsorily  abroad,  and,  therefore,  ought  not  to  be  compelled  to  find  security  for 
costs.  I  do  not  give  this  opinion  on  the  ground  of  his  being  a  peer  ;  but  because  he 
is  abroad,  and  also  having  a  residence  and  property  in  this  country."  2  Dowl. 
P.  C.  578. 

In  a  case  in  H.  T.  1839,  reported  under  the  name  of  Ercring  v.  Chiffenden,  but 
which  appears,  from  the  statement  of  it,  to  have  been  an  action  between  the  parties 
to  the  cause  mentioned  in  the  text,  the  same  learned  Judge  discharged  a  similar  rule, 
saying:  "He  is  resident  abroad  for  a  temporary  purpose  in  the  service  of  Her 
Majesty ;  and  I  do  not  see  the  difference  between  this  case  and  that  of  Lord  Nugent 
V.  Harcourt.  This  is  not  a  case  of  voluntary  absence  from  the  country  ;  but  the 
Plaintiff  is  fulfilling  a  duty  which,  I  take  it,  is  always  performed  by  a  naval  officer. 
7  Dowl.  P.  C.  536. 
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of  the  testator's  residuary  legatees,  said  that  this  was  not  a  case  in  which  a  sum  of 
money  was  given  to  the  legatee  at  21  or  marriage,  and  the  interest  of  it  directed  to  be 
paid  to  her  or  applied  for  her  benefit  in  the  meantime ;  and,  consequently,  that  the 
legacy  of  £500  did  not  vest  iu  the  testator's  natural  daughter.  Batsford  v.  Kebbell 
(3  Ves.  363;  see  also  Pulsford  v.  Hunter,  3  Bro.  C.  C.  416;  and  Hanson  v.  Graham, 
6  Ves.  249). 

[501]  Mr.  Knight  Bruce,  Mr.  Bethell,  Mr.  Purvis  and  Mr.  Martin  appeared  for 
the  Defendants. 

The  Vice-Ch-OCCELLOR  [Sir  L.  Shadwell].  Twenty-five  pounds  is  the  amount  of 
interest  on  £500  at  £5  per  cent. ;  and,  as  that  is  the  rate  of  interest  which  money  is 
usually  considered  to  bear,  the  £25  directed  to  be  applied  for  the  maintenance  and 
education  of  Miss  Leeson  may  be  fairly  regarded  as  intended  to  be  the  interest  of  the 
£500  which  is  directed  to  be  paid  to  her  oq  her  attaining  21  or  being  married. 
Therefore,  I  think  that  she  took  a  vested  interest  in  the  £500. 


[501]     In  the  Matter  of  Kent.     Jan.  25,  1839. 

[S.  C.  8  L.  J.  Ch.  169.] 

Infant.     Mortgagee.     11  Geo.  4  and  1  Will.  4,  c.  60. 

The  executors  of  a  mortgagee  in  fee  who  had  died  intestate  leaving  an  infant  heir, 
having,  in  exercise  of  a  power  in  the  mortgage  deed,  agreed  to  sell  the  estate,  the 
heir  was  ordered,  on  a  petition  presented  by  the  executors  under  1 1  Geo.  4  and  1 
Will.  4,  c.  60,  s.  6,  to  convey  the  estate  to  the  purchaser. 

This  was  a  petition  presented  under  1 1  Geo.  4  and  1  Will.  4,  c.  60,  by  the  executors 
I'f  a  mortgagee  in  fee,  who  had  agreed  to  sell  the  mortgaged  estate  in  exercise  of  a 
power  contained  in  the  mortgage  deed,  praying  that  the  infant  heir  of  the  mortgagee 
might  be  ordered  to  convey  the  estate  to  the  purchaser. 

Mr.  Barber,  for  the  Petitioners,  submitted  to  the  Court  whether  the  case  was 
within  the  6th  section  of  the  Act,  and,  if  not,  whether  it  was  within  the  8th  section. 
He  added  that  he  entertained  some  doubt  upon  the  point,  as  the  present  Lord 
Chancellor,  when  Master  of  the  Rolls,  had  held,  in  In  re  Dearden  (3  Myl.  &  Keen, 
508),  that  [502]  the  heir  of  a  mortgagee  was  not  a  trustee  within  the  Act. 

The  Yice-Ch.\NCELLOR  [Sir  L.  Shadwell].  This  is  not  a  case  within  the  8th 
section  of  the  Act ;  but  it  seems  to  me,  as  far  as  the  infant  is  concerned,  that  it  is 
expressly  within  the  6th  section.  That  section  applies  to  infants  who  are  seized  of 
land  either  by  way  of  mortgage  or  upon  any  trust.  Here  the  mortgage  was  a  mort- 
gage in  fee ;  and  the  mortgagee  died  intestate :  consequently  his  heir  is  a  person 
seized  by  way  of  mortgage. 

Order  made. 

[502]    Elliott  v.  Rehmington.    Jan.  25,  1839. 

Affidavit.     Practice. 

A.  sold  a  fund  to  which  his  wife  was  entitled  in  reversion ;  and,  when  it  fell  into  pos- 
session, he  was  resident  in  Africa.  The  wife  consented  to  waive  her  equity  to  a 
settlement  and  that  the  fund  should  be  transferred  to  the  purchaser.  Held,  that 
the  usual  affidavit  that  there  was  no  settlement  affecting  the  fund  might  be  made 
by  the  wife  alone. 

In  this  case,  a  fund  to  which  a  married  woman  was  entitled  in  reversion  had  been 
sold  by  her  husband  ;  and,  on  its  falling  into  possession  (at  which  time  the  husband 
was  resident  at  Cape  Coast  Castle  in  Africa),  the  wife  consented  to  waive  her  equity 
to  a  settlement  out  of  it,  and  that  it  should  be  transferred  to  the  purchaser. 
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The  only  question  was  whether  an  affidavit,  made  by  the  wife  alone  that  there 
w«,  nn  settlement  or  agreement  for  a  settlement  affecting  the  fund  was  sufficient. 

The  \4Tchancellor  [Sir  L.  Shadwell]  held  the  affidavit  to  be  sufficient,  and 
ordered  the  fund  to  be  transferred  to  the  purchaser.  ,  ,       ,      ,.^ 

[503]  Mr.  Heathfield,  Mr.  Cook  and  Mr.  Elderton  appeared  for  the  different  parties. 

[503]     JuBBER  r.  JuBBER.     Jan.  26,  1839. 

mil.     Cmstnidion.     Legacy.     Uncertainty. 

Testator  •'ave  to  his  wife  the  use  of  all  his  property  for  the  benefit  of  herself  and 
unmarried  children,  that  they  might  be  comfortably  provided  for  so  long  as  she 
should  live  ;  and,  after  her  death,  he  disposed  of  it  amongst  all  his  children,  ihe 
testator  left  four  married  and  three  unmarried  children.  One  of  the  three  married 
after  his  death.  Held,  that  the  widow  and  the  three  children  who  were  unmarried 
at  the  testator's  death  were  entitled  equally  to  the  income  of  the  property  during 

the  widow's  life.  .       ,      , ,  ,        .  .      j-  ,  ■ 

A  request,  by  a  testator,  that  a  handsome  gratuity  should  be  given  to  each  of  his 
executors  is  void  for  uncertainty. 

Geo.  Jubber  made  his  will,  dated  the  10th  of  February  1836,  in  the  following 

words  \ 

"  First,  I  will  have  all  my  lawful  debts  paid  and  discharged  :  2dly,  I  will  and 
bequeath  to  my  wife  Martha,  at  my  decease,  £500  of  lawful  money  of  Great  Britain 
for  her  own  use  and  disposal,  also  ihe  use  of  all  my  property,  whether  houses,  land, 
money  in  the  funds  or  elsewhere,  interest  of  money,  rents  or  goods  or  chattels,  for  ihe 
benefit  of  herself  and  unmarried  children,  that  they  may  he  comfortahhj  provided  for  as  long 
as  my  infe  Martha  may  remain  in  this  life  ;  and,  when  it  shall  please  God  to  call  her 
hence,  I  will  and  bequeath  as  follows :  3dly,  I  will  and  bequeath  to  my  eldest  sou, 
Jas.  Morris,  £2.5  sterling,  he  having  had  already  considerably  more  than  his  share  of 
my  property,  and  has  no  right  to  have  more  :  4thly,  I  will  and  bequeath  to  my  six 
remaining  children,  viz.,  Henry,  Anne,  Susan,  Emma,  Louisa  and  George,  the  remainder 
of  my  property  after  all  my  debts  and  legacies  are  paid,  to  be  equally  divided  ;  and, 
if  any  of  the  six  aforesaid  sons  and  daughters  shall  have  received  any  part  of  my 
property  in  advance,  for  furniture,  &c.,  such  sum  or  sums  shall  [504]  be  deducted 
from  their  share  of  the  remainder ;  Sthly,  that  if  my  two  sons,  to  whom  I  have 
granted  a  lease  of  the  premises  in  the  High  Street,  Oxford,  shall  be  disposed  to  pur- 
chase the  premises  they  now  rent  in  the  High  Street,  Oxford,  they  shall  be  at  liberty 
so  to  do  for  a  sura  of  money  not  exceeding  £2200,  including  all  the  fixtures,  and  shall 
have  three  months  to  consider  of  their  determination  after  they  have  received  notice 
in  writing  of  a  determination,  on  the  part  of  my  executors,  to  offer  the  premises  for 
sale :  Bthly,  I  expect  that,  after  all  the  debts  due  to  me  are  collected  and  my  debts 
paid,  there  will  be  a  considerable  sum  over  and  above  all  demands  on  me ;  I  will  have 
all  such  sum  or  sums  funded  for  the  benefit  of  my  wife  and  children  as  aforesaid : 
7thly,  I  have  to  request  that  my  son  Henry,  Mr.  Bridgewater  and  Mr.  Underbill 
will  see  this  my  will  executed,  or  any  two  of  them,  with  liberty  to  choose  a  third 
person." 

The  testator  shortly  afterwards  made  a  codicil,  but  without  date,  and  which  was 
as  follows: — "I  request  a  handsome  gratuity  to  be  given  to  each  of  the  executors: 
Sthly,  I  will  and  bequeath  to  my  granddaughter  £50  of  good  lawful  money  of  Great 
Britain,  free  from  duty,  &c. :  9thly,  I  will  and  bequeath  to  Elizabeth  Burden  £50  of 
good  lawful  money  of  Great  Britain,  free  of  duty,  &c. :  lOthly  and  lastly,  that  if  any 
one  or  more  should  attempt  to  put  this  will  of  mine  into  Chancery,  he,  she  or  they 
shall  be  excluded  from  the  whole  of  the  benefit  arising  out  of  it.  If  any  dispute  shall 
occur,  it  shall  be  settled  by  arbitration,  which  shall  be  final,  without  appeal  and  with- 
out reference  to  the  law.  My  meaning  is  merely  this,  that  all  my  six  remaining 
children  shall  equally  share  alike  either  in  money  or  pro-[505]-perty  valued  to  them, 
and  that  not  to  take  place  till  after  the  death  of  my  wife  Martha." 
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The  testator  died  on  the  20th  of  May  1837,  leaving  Martha  Jubber,  his  widow, 
iiid  seven  children,  all  of  whom  had  attained  twenty-one,  him  surviving. 

At  the  testator's  death  four  of  the  children,  who  were  Defendants,  were  married. 
The  Plaintiff,  Henry  Jubber,  afterwards  married ;  but  the  two  other  children  had 
never  been  married. 

The  bill  alleged  that  considerable  doubts  had  arisen  with  respect  to  the  nature 
and  extent  of  the  interest  which,  under  the  pro%'isions  of  the  will,  Martha  Jubber 
was  entitled  to  in  the  property,  the  use  of  which  was  given  to  her  for  the  benefit  of 
herself  and  her  unmarried  children ;  that  Martha  Jubber  claimed  to  be  entitled  to 
receive,  for  her  life,  the  rents,  issues  and  profits  of  all  such  property,  to  her  own 
e.xclusive  use,  so  long  as  or  in  case  none  of  the  testator's  unmarried  children  should 
choose  or  continue  to  reside  with  her  and  to  form  part  of  her  family  ;  and  that,  on 
the  other  hand,  such  of  the  testator's  children  as  were  not  married  at  the  time  of 
his  death  claimed  to  be  entitled  to  some  share  or  interest  in  the  rents,  issues  and 
profits  jointly  with  Martha  Jubber  ;  and  they  alleged  that  she  was  a  trustee,  for 
them,  of  some  certain  and  definite  proportion  of  such  rents,  issues  and  profits, 
and  that  they  were  respectively  entitled  to  receive  such  proportion  whether  they 
resided  with  her  or  not,  so  long  as  they  continued  to  be  unmarried,  and  that  their 
rights  to  such  proportion  would  not  be  forfeited  or  lost  by  reason  of  any  subsequent 
marriage,  inasmuch  as  they  were  not  married  persons,  and  answered  the  description 
in  the  will  of  the  testator's  [506]  unmarried  children  at  the  date  of  his  will  and  at 
the  time  of  his  death. 

The  bill  prayed  that  the  will  might  be  declared  well  proved,  and  that  the  trusts 
thereof  and  of  the  codicil  might  be  carried  into  execution,  and  that  the  rights  and 
interests  of  all  persons  under  the  same  might  be  declared  and  secured. 

Mr.   Mylne,  for  the  Plaintiff,  said   that   his  client  was  satisfied  that  his   father 

intended  his  mother  to  have  the  absolute  control  over  the  income  of  the  residuary 

property  ;  but  if  the  Court  should  be  of  opinion  that  she  was  a  trustee  of  it  for 

.'.rself  and  her  unmarried  children,  then  that  the  Plaintiff  was  entitled  to  one-fourth 

r  it,  and  that  his  interest  did  not  cease  on  his  marriage. 

Mr.  Knight  Bruce  and  Mr.  Willcock,  for  Geo.  Jubber,  one  of  the  unmarried 
•  ■hildren,  said  that  each  of  the  testator's  unmarried  children  was  entitled  to  a  share 
f  the  residue  :  that  the  testator  had  given  a  specific  portion  of  his  property  to  his 
^vife  for  her  own  use  and  disposal ;  but  had  not  used  those  words  in  the  bequest  in 
question,  which  shewed  strongly  that  he  intended  her  to  take  the  property  which  was 
the  subject  of  that  bequest,  in  a  different  manner.  IVetherell  v.  JFilson  (1  Keen,  80) ; 
U'oo-U  V.  Woo.h  (1  Myl.  &  Craig,  401). 

Mr.  Craig,  for  Mrs.  Jubber  and  the  other  children,  all  of  whom  were  favourable 
to  their  mother's  claim,  contended  that  the  testator  had  given  the  whole  income  of 
his  residuary  estate  to  Mrs.  Jubber,  in  anticipation  [507]  that  his  unmarried  children 
would  live  with  her,  which  they  had  a  right  to  do  if  they  thought  fit ;  and  he  cited 
RiMmon  v.  JFadJelow  (ante,  vol.  viii.  p.  134). 

The  Vice-ChaN'CELLOR,  having  said  in  the  course  of  the  argument  that  the  word 
•'  unmarried  "  had  two  significations,  one,  a  person  who  had  never  been  married,  and 
the  other,  a  person  who  had  ceased  to  be  married,  but  that  a  gift  to  an  unmarried 
person,  had  never  been  held  to  mean  a  gift  to  that  person  so  long  as  he  should  remain 
unmarried,  delivered  judgment  as  follows  : — 

My  opinion  is  that  the  children  who  were  unmarried  at  the  death  of  the  testator 
are  entitled  to  participate  vnth  their  mother  in  the  income  of  the  fund.  The  term 
"  unmarried  "  is  designaiio  penonarum ;  and,  if  once  the  child  is  entitled  to  participate 
in  the  fund  by  filling  the  character  of  an  unmarried  child,  he  will  not  lose  that  right 
if  he  subsequently  marries. 

The  testator  draws  a  marked  distinction  between  the  legacy  of  £500,  which  he 
gives  absolutely  to  his  wife,  to  be  applied  by  her  as  she  thinks  proper,  and  the  fund 
which  he  gives  to  her  for  the  benefit  of  herself  and  her  unmarried  children  ;  and  he 
has  gone  on  to  explain  his  meaning.  He  says,  "  That  they  may  be  comfortably  pro- 
vided for."     Therefore,  he  not  only  confers  a  bounty,  but  assigns  a  reason  for  it. 

I  am  inclined  to  think  that  the  widow  and  unmarried  children  take  the  provision 
made  for  them,  as  tenants  in  common ;  but  I  will  not  make  any  declaration  as  to 
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whether  they  take  in  that  character  or  as  joint-tenants,  as,  at  present,  it  would  be 

premature  so  to  do.  <.   •,.      i,     u  u      • 

r5081  I  am  of  opinion  that  the  request  that  a  handsome  gratuity  should  be  given 
to  each  of  the  executors  is  void  for  uncertainty  ;  but  I  shall  not  give  any  such  recom- 
mendation as  was  given  by  Sir  Joseph  Jekyll  in  Peck  v.  Halsey  (2  P.  W.  38/),  as  I  do 
not  think  I  am  at  liberty  so  to  do.  ■  j     ......    . 

Declare  that  the  widow  and  the  children  who  were  unmarried  at  the  testators 
death  are  entitled  equally  to  the  income  of  the  residuary  fund  during  the  life  of  the 
widow,  and  that  the  bequest  to  the  executors  is  void  for  uncertainty. 


[508]    Warburton  v.  Edge.    Jan.  26,  28,  1839. 

[S.  C.  8  L.  J.  Ch.  Ill  ;  3  Jur.  166.     Discussed,  In  re  Hawkes  [1898],  2  Ch.  9.] 

Solicitor.     Lien. 

A  solicitor  who  had  been  employed  by  an  administratrix  in  the  administration  of  the 
deceased's  estate  was  also  employed  as  her  solicitor  in  a  suit  subsequently  instituted 
by  a  creditor  of  the  deceased.  Pending  the  suit,  the  administratrix  went  to  reside 
abroad,  and  forbade  the  solicitor  to  proceed  any  further  with  the  suit.  Afterwards 
the  creditor  obtained  a  decree,  and  a  receiver  of  the  estate  was  appointed.  Papers 
relating  to  the  estate  had  come  into  the  solicitor's  possession,  not  for  the  purposes 
of  the  suit  merely,  but  for  those  and  other  jm-rposes,  and  he  claimed  a  lien  on  them  for 
his  costs  of  the  suit,  and  other  htsiness.  A  petition  by  the  creditor  praying  for  a 
reference  to  ascertain  whether  the  solicitor  had  any  lien  on  the  papers,  and  that  he 
might  be  ordered  to  deliver  them  up  to  the  receiver,  was  dismissed. 

By  the  decree  in  this  cause,  made  on  the  10th  of  June  1837,  it  was  referred  to 
the  Master  to  take  an  account  of  the  sums  of  money  which,  in  the  lifetime  of 
W.  P.  Warburton,  the  testator  in  the  cause,  were  received  and  paid  by  Andrew  Edge, 
as  the  solicitor,  agent  or  attorney  of  W.  P.  Warburton.  By  an  order  of  the  7th  of 
July  1838,  it  was  referred  to  the  Master  to  appoint  a  receiver  of  A.  Edge's  personal 
estate,  and  it  was  [509]  ordered  that  the  Defendant,  who  was  his  daughter  and 
administratrix,  should  deliver  over  to  the  receiver  all  securities  in  her  hands  for  such 
personal  estate,  together  with  all  books,  papers  and  writings  relating  thereto  ;  and 
that  the  Defendant,  her  solicitors,  attornies  or  agents,  should  be  restrained,  until  the 
further  order  of  the  Court,  from  receiving  certain  sums  therein  mentioned  which 
were  due  to  A.  Edge's  estate,  and  also  any  monies,  being  part  of  the  proceeds  of  that 
estate,  then  in  the  hands  of  Messrs.  Snow  &  Co.,  bankers,  or  of  C.  H.  Stedman, 
gentleman,  or  any  agent  of  the  Defendant,  or  any  other  monies,  securities  for  money, 
stocks,  funds  or  eflFects  belonging  to  A.  Edge's  estate.  On  the  6th  of  August  1838  a 
receiver  was  appointed.  By  the  decree  on  further  directions,  made  in  July  1838,  it 
was  declared  that  A.  Edge  was,  at  his  decease,  indebted  to  W.  P.  Warburton's  estate 
in  £7263,  and  the  Defendant  was  ordered  to  pay  that  sum  to  the  Plaintiffs  out  of 
A.  Edge's  assets  come  to  her  hands  ;  and,  if  she  should  not  admit  assets  sufficient  for 
that  purpose,  then  an  account  was  to  be  taken  of  A.  Edge's  estate  possessed  by  her. 

In  1835  the  Defendant  had  gone  to  reside  in  France,  and,  as  it  was  alleged,  carried 
with  her  large  sums  the  produce  of  A.  Edge's  estate. 

The  Defendant  had  employed  Stedman  to  act  as  her  solicitor  in  the  administration 
of  A.  Edge's  estate ;  and  she  also  employed  him  as  her  solicitor  in  this  cause  until 
some  time  in  the  year  1837,  when  she  wrote  to  him  from  Paris,  saying  that  she 
wished  no  further  proceedings  to  be  taken  or  expense  incurred  in  the  suit.  She,  how- 
ever, continued  to  employ  him  to  collect  A.  Edge's  personal  estate,  and  to  remit  the 
produce  to  her.  [510]  Stedman,  in  the  course  of  his  acting  as  the  Defendant's 
solicitor,  got  into  his  possession  various  deeds,  &c.,  relating  to  A.  Edge's  estate; 
and  he  claimed  a  lien  upon  them  for  costs  in  this  suit  and  in  other  matters  in  which  he 
had  so  acted. 
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The  Plaintiffs  being  unable,  owing  to  the  Defendant's  residing  abroad,  to  make 
eflfectual  that  part  of  the  order  of  July  1838  which  directed  the  Defendant  to  produce 
all  the  papers  in  her  custody  relating  to  A.  Edge's  personal  estate,  presented  a  petition 
stating  as  above,  and  submitting  that  Stednian,  as  the  solicitor  for  the  Defendant  in 
this  suit,  and  as  an  otticer  of  the  Court,  was  subject  to  an  order  of  the  Court  in  all 
matters  relating  to  the  suit ;  and  praying  that  he  might  be  ordered  to  deliver  to  the 
receiver,  or  to  deposit  with  the  Master,  all  deeds.  Arc,  in  his  custody  or  power,  belong- 
ing or  relating  to  A.  Edge's  personal  estate,  subject  nevertheless  to  such  his  right  or 
interest  by  way  of  lien  thereon  as  he  might  be  entitled  to,  make  out  or  establish  ; 
and,  in  case  he  should  claim  any  such  lien,  then  that  he  might,  within  ten  days  subse- 
quently to  such  delivery  or  deposit,  deliver  into  the  Master's  office  a  particular  in 
writing  of  such  lien  :  and  that  it  might  be  referred  to  the  Master  to  inquire  into  the 
validity,  nature  and  extent  thereof ;  and  in  case  such  lien  should  be  claimed  in  respect 
of  any  bill  of  costs,  then  that  the  Master  should  be  at  liberty,  if  required  by  the 
parties  and  if  necessary,  to  tax  such  costs  and  to  take  such  accounts  as  might  be 
necessary  to  ascertain  the  amount  due  in  respect  of  such  lien,  to  the  intent  that  the 
same  might  be  satisfied  out  of  such  personal  estate  of  A.  Edge  as  might  be  recovered, 
received  or  made  available  out  of  or  by  means  of  the  deeds,  documents  or  papers  so 
being  in  Stedman's  [511]  possession,  or  otherwise  out  of  such  personal  estate  as  might 
come  to  the  hands  of  the  receiver,  if  deemed  proper  and  just ;  and  that  Stedman 
might  account  before  the  Master  for  all  sums  of  money  received  by  him,  as  such 
solicitor  and  agent  of  the  Defendant,  on  account  of  the  personal  estate  of  A.  Edge 
not  paid  over  by  him  before  he  had  notice  of  the  order  of  July  1838  ;  and  that,  for 
the  better  discovery  of  the  matters  aforesaid,  Stedman  might  be  ordered  to  produce 
before  the  Master  upon  oath  all  books,  papers  and  writings  in  his  custody  or  power 
relating  thereto  ;  and  that  he  might  be  examined  upon  interrogatories  or  otherwise  as 
the  Master  should  direct. 

Stedman  made  an  affidavit  in  which  he  deposed  that  the  documents  came  into 
his  possession,  as  the  Defendant's  solicitor,  for  general  purposes  and  not  merely  for 
the  purposes  of  the  suit. 

Mr.  Knight  Bruce  and  Mr.  Anderdon,  in  support  of  the  petition,  said  that  the 
Petitioners  wanted  those  papers  only  that  related  to  Andrew  Edge's  personal  estate, 
against  which  they  had  established  a  heavy  demand  ;  that  Stedman  took  the  papers 
with  notice  of  the  pending  suit ;  that  he  no  longer  acted  for  the  Defendant  Miss  Edge  ; 
that,  if  the  papers  had  remained  in  Miss  Edge's  possession,  she  must  have  delivered 
them  up  to  the  receiver ;  that  a  solicitor  could  not  stand  in  a  better  situation  than  his 
client ;  but  that  what  the  latter  was  bound  to  do,  the  former  was  bound  to  do  ;  and 
they  relied  on  Baker  v.  Henderson  (ante,  vol.  iv.  p.  27)  and  Bell  v.  Taylar  {ante,  vol. 
\\n.  p.  216). 

[512]  Mr.  Jacob  and  Mr.  Torriano,  for  Mr.  Stedman.  The  Plaintiff  did  not  claim 
any  specific  right  against  the  estate  of  Andrew  Edge,  but  merely  as  a  general  creditor 
on  his  estate  ;  the  doctrine  of  lis  pendens,  therefore,  has  no  application  ;  for  that 
doctrine  applies  only  where  a  party  claims  by  virtue  of  a  specific  title.  The  order 
for  a  receiver  was  obtained  in  1838  ;  can  that  give  a  prior  equity  to  a  lien  that 
attached  three  or  four  years  before?  The  appointment  of  a  receiver  does  not,  like  an 
act  of  bankruptcy,  have  relation  back  to  some  antecedent  period.  The  Plaintiffs' 
counsel  have  taken  it  for  granted  that  the  documents  in  question  came  into  Stedman's 
possession  in  the  course  of  this  cause  and  for  the  purposes  of  this  cause  ;  but  that  is 
not  so.  They  did  not  come  into  his  possession  for  the  purposes  of  this  cause  merely, 
but  for  those  and  other  purposes ;  and  the  lien  that  he  claims  upon  them  is  for 
business  done  in  this  cause  and  for  other  matters.  He  was  Miss  Edge's  solicitor  at 
the  time  when  she  took  out  administration  to  her  late  father ;  and  some  portion  of 
the  costs  for  which  he  claims  the  lien  arose  in  respect  of  business  done  prior  to  the 
filing  of  the  bill.  In  Ex  parte  Shaiv  (Jacob,  270)  (which  was  a  case  in  bankruptcy 
where  there  is  more  difficulty  with  respect  to  the  question  of  lien)  a  commission  of 
bankrupt  had  been  superseded,  and  a  new  commission  was  issued  ;  upon  which  the 
party  who  had  taken  out  the  new  commission  petitioned  that  the  solicitor  under  the 
late  commission  might  be  ordered  to  deliver  up  the  proceedings  to  the  solicitor  under 
the  new  commission.     Lord  Eldon  said  that,  if  there  was  a  lien  for  the  bill  of  costs, 
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the  assignees  would  be  liable  to  pay  it ;  and  his  Lordship  declined  to  make  any  order 
upon  the  petition  as  it  then  stood. 

[513]  In  this  case,  if  the  Plaintiffs  have  any  equity  against  Mr.  Stedman  they 
cannot  enforce  it,  in  a  summary  way,  by  petition ;  but  ought  to  file  a  bill  for  that 
purpose.  Brown  v.  Newall  (2  Myl.  &  Craig,  558,  see  573),  Pentland  v.  Quarrington 
<3  Myl.  &  Craig,  249). 

The  Vice-Chaxcellor  [Sir  L.  Shadwell].  "\\  hen  this  case  came  before  me  on 
Saturday  last,  my  attention  not  having  been  then  called  to  the  nature  of  Mr. 
Stedman's  affidavit,  I  was  impressed  with  the  notion  that  it  would  be  governed  by 
the  decisions  in  Baker  v.  Hemlerson  and  BeU  v.  Taylor.  But  in  Balxr  v.  Herulersm  the 
decree  had  directed  the  estates  to  be  sold,  and  the  title-deeds  to  be  deposited  with  the 
Master  in  the  usual  manner  ;  and  it  was  stated,  as  a  fact,  that  the  Plaintiff's  solicitor 
was  in  possession  of  the  deeds,  and  claimed  a  lien  on  them  for  his  costs  of  the  suit, 
and  refused  to  produce  them.  And  what  the  Court  said  was  that  the  solicitor  had 
no  lien  on  the  deeds  anterior  to  the  suit,  and  that  they  were  in  his  hands  for  the 
purposes  of  the  suit.  In  BeU  v.  Taylor  the  deeds  had  been  deposited  by  the  Defendant 
with  his  attorney,  for  the  purposes  of  the  suit,  and  were  admitted  to  be  either  in  his 
possession  or  in  that  of  his  town  agents.  Moreover,  the  deeds  were  directed  by  the 
decree  to  be  given  up  to  the  Plaintiff;  so  that  they  must  be  taken  to  have  belonged 
to  him  ab  origine ;  and  consequently  no  lien  could  have  attached  upon  them. 

This  case  is  totally  different  from  either  of  those  cases  ;  for  here  the  deeds  did 
not  come  into  the  possession  of  the  solicitor  solely  for  the  purposes  of  the  suit,  as 
in  Bell  v.  Taylor ;  nor,  as  in  Baker  v.  Henderson,  does  the  solicitor  claim  a  lien  on  the 
deeds  for  the  costs  [514]  of  the  suit  only.  What  he  says  in  his  affidavit  is,  that  all 
and  every  the  documents  came  into  his  hands,  after  the  death  of  Andrew  Edge,  for 
general  purposes  as  well  as  the  purposes  of  the  suit.  Xor  does  he  claim  a  lien  on 
them  for  costs  incurred  in  this  suit  only  ;  but  also  for  other  business  done  for  Miss 
Edge  as  the  administratrix  of  her  late  father.  And  it  appears  from  the  affidavit  that 
there  was  other  business  done  by  him,  for  Miss  Edge,  in  the  administration  and  for 
the  protection  of  the  estate.  Therefore  he  must  have  a  lien  on  the  deeds  prior  to  the 
right  of  Miss  Edge  to  take  them  out  of  his  hands,  and,  consequently,  prior  to  the 
right  of  the  Plaintiffs,  who  are  merely  general  creditors  on  the  deceased's  estate,  and 
who,  therefore,  can  only  take  the  estate  as  they  find  it. 

It  does  not  at  all  follow  that,  because  Miss  Edge  might  have  asked  for  the  taxation 
of  Mr.  Stedman's  bills,  therefore  the  Plaintiffs  may  ask  for  it.  For,  if  all  the  debts 
were  paid  and  the  residue  ascertained,  and  Miss  Edge  had  thought  proper  to  assign 
the  whole  of  it  to  A.  B.,  could  A.  B.  have  claimed  to  have  those  bills  taxed  which 
were  not  his  bills  I  The  Plaintiffs  come  in,  incidentally  only,  by  virtue  of  the  decree ; 
and  therefore  the  Court  has  no  jurisdiction  to  direct  the  taxation  of  the  bills  on  their 
application.  Xor  would  it,  I  think,  have  had  that  jurisdiction  if  this  petition  had 
been  the  petition  of  the  receiver  as  well  as  of  the  Plaintiffs ;  but,  in  fact,  it  is  not  so. 

Mr.  Stedman  chooses  to  stand  upon  his  legal  right ;  and  therefore  I  cannot  make 
any  order  on  this  petition. 

Petition  dismissed  without  costs. 

[515]    Hall  v.  Severne.    Jan  30,  1839. 

IFill.     Construction. 

Testator,  by  his  will,  gave  pecuniary  legacies  to  several  persons,  and  directed  his 
residue  to  be  divided  amongst  his  before-mentioned  legatees  in  proportion  to  their 
several  legacies  thereinbefore  given.  By  a  codicil,  which  he  directed  to  be  taken 
as  part  of  his  will,  he  gave  several  pecuniary  legacies  to  persons  some  of  whom  were 
legatees  under  his  will,  and  declared  that  the  several  legacies  mentioned  in  the 
codicil  were  given  to  the  therein-mentioned  legatees,  in  addition  to  what  he  had 
given  them  or  any  of  them  by  his  will.  Held,  that  none  of  the  legatees  under  the 
codicil  were  entitled  to  share  in  the  residue  in  respect  of  their  legacies  under  the 
codicil.  ° 
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William  Metcalfe,  by  his  will,  dated  the  20th  September  1831,  gave  pecuniary- 
legacies  to  several  individuals  and  charities,  and,  amongst  the  former,  a  legacy  of  £100 
to  Henrietta  Bannister  ;  and  then  expressed  himself  as  follows  : — "  I  give  and  bequeath, 
unto  my  executors  and  trustees  hereinafter  mentioned,  my  leasehold  house.  No.  45 
Fore  Street,  in  the  City  of  London,  and  my  leasehold  warehouse  in  London  Wall,  upon 
trust  to  receive  the  annual  rents  thereof,  and  to  invest  the  same  in  some  or  one 
of  the  public  funds,  in  their  joint  names,  and  to  pay,  distribute  and  divide  the  annual 
interest  and  dividends  of  any  of  my  stocks  and  funds  which  may  remain  after  paying 
the  before-mentioned  legacies,  during  the  continuance  and  term  of  my  said  leases  of 
my  said  house  in  Fore  Street  and  warehouse  in  London  Wall,  unto  and  amongst  all  awl 
ereru  the  before-mentioned  indiridual  legatees  (but  not  charities)  who  shall  be  then  living, 
in  the  proportions  which  their  several  legacies  shall  bear  to  the  amount  of  the  said 
interest  and  dividends :  and  from  and  after  the  expiration  of  the  said  leases,  then  I 
direct  my  said  executors  and  trustees  to  sell  out  the  said  monies  so  standing  in  the 
funds  in  their  joint  names,  and  to  pay  and  distribute  and  divide  the  same  unto  and 
amongst  all  and  every  the  mid  individual  legatees  who  shall  be  [516]  then  living,  in  the 
proportions  aforesaid  ;  and  I  give  and  bequeath,  unto  my  executors  and  trustees  here- 
inafter named,  the  lease  of  my  house  in  which  I  now  reside,  all  my  household  furniture, 
plate,  linen,  china  and  other  my  eflects  therein,  and  all  that  annuity  or  yearly  sum  of 
about  £180  payable  to  me  by  one  Daniel  Alder  on  his  bond,  and  all  other  my  estate 
and  effects  not  hereinbefore  specifically  bequeathed  or  disposed  of,  upon  trust  to  sell 
and  dispose  thereof  as  early  as  convenient  after  my  decease,  and  to  pay  and  divide  the 
monies  to  arise  therefrom,  after  defraying  the  expences  of  such  sale  and  incident 
thereto,  unto  and  amongst  all  and  every  my  before-mentioned  legatees,  or  such  of  them 
as  shall  be  then  living,  in  the  proportions  that  their  several  personal  legacies  herein- 
before given  and  bequeathed  unto  them  shall  bear  to  the  produce  of  my  said  leasehold 
house,  plate,  china,  annuity  and  effects." 

The  testator,  by  a  codicil,  dated  the  4th  of  October  1836,  which  he  directed  to  be 
added  to  and  taken  as  jjart  of  his  will,  gave  pecuniary  legacies  to  several  persons  (some 
of  whom  were  legatees  under  his  will),  and,  amongst  them,  a  legacy  of  £200  to 
Henrietta,  the  wife  of  John  Powell  Bannister,  to  whom  he  had  given  a  legacy  of  £100 
by  his  will ;  and  he  declared  that  the  several  legacies  therein  mentioned  were  given 
to  the  therein  mentioned  legatees  in  a/lditum  to  what  he  had  given  to  them  or  any  of  them 
by  his  will. 

On  the  hearing  of  the  cause  for  further  directions,  one  question  was  whether  the 
legatees  under  the  codicil  were  entitled  to  share  in  the  residue  with  the  legatees  under 
the  will. 

Mr.  Knight  Bruce  and  Mr.  G.  Richards  appeared  for  the  Plaintiffs. 

[517]  Sir  W.  Home,  Mr.  Lloyd  and  Mr.  Bagshawe,  for  the  testator's  personal 
representative.  The  will  directs  the  residue  to  be  divided  amongst  the  before-men- 
tioned legatees  in  proportion  to  the  legacies  thereinbefore  given  to  them  ;  consequently 
those  who  are  legatees  under  the  codicil  only  are  wholly  excluded  from  sharing  in  the 
residue  ;  and  those  who  are  legatees  under  both  the  will  and  the  codicil  are  excluded 
from  sharing  except  in  respect  of  their  legacies  under  the  will.  Henwood  v.  Overend 
(1  Mer.  23),  Bonner  v.  Bonner  (13  Ves.  379). 

Mr.  Craig,  for  Mr.  and  Mrs.  Bannister.  Mrs.  Bannister  is  entitled  to  a  share  of 
the  residue  proportionate  to  the  aggregate  amount  of  the  legacies  given  to  her  by  the 
will  and  codicil ;  for  the  testator  has  directed  that  his  codicil  shall  be  taken  as  part  of 
his  will ;  therefore  the  will  is  to  be  read  as  if  it  contained  a  gift  of  £300  to  Mrs. 
Bannister.  Moreover,  the  testator  has  declared  that  the  legacies  given  by  the  codicil 
are  to  be  in  addition  to  the  legacies  by  the  will ;  and  when  a  legacy  is  given  in  addi- 
tion to  a  prior  one,  it  partakes  of  all  the  incidents  of  that  prior  legacy.  Conse- 
quently, the  legacy  given  to  Mrs.  Bannister  by  the  codicil  attracts  with  it  a  share  of 
the  residue.    Overend  v.  Gurney  (ante,  vol.  vii.  p.  128),  Sherer  v.  Bishop  (4  Bro.  C.  C.  5.5). 

[The  Vice-Chaxcellor.  The  opinion  attributed  to  Lord  Commissioner  Eyre  in 
the  report  of  that  case  seems  a  very  extraordinary  one.] 

That  case  goes  much  further  than  it  is  necessary  for  me  to  contend  for.  Henwood 
v.  Overend  does  not  resemble  the  present  case.  It  does  not  appear  that  [518]  the 
legatees  under  the  codicil  were  also  legatees  under  the  will.     Besides,  real  as  well  as 
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personal  estate  was  devised  by  the  will  to  trustees  in  trust  to  sell  and  pay  legacies;  and 
?he  codicil  does  not  appear  to  have  been  attested  so  as  to  pass  freehold  estates.  It  is 
plain  that  the  Master  of  the  Rolls  decided  that  case  on  the  authority  of  bmnerv 
Uanner  in  which  the  question  was  whether  legacies  given  by  an  unattested  codicil 
were  charged  on  real  estate,  which  is  quite  a  different  question  from  that  now  before 

*^''r^°g''v,Pj,.Qjj^j,.CELLOR  [Sir  L.  Shadwell].  The  testator,  by  his  will,  directs  his 
residuary  estate  to  be  divided  amongst  his  before-mentioned  legatees,  in  proportion  to 
their  several  legacies  thereinbefore  given  and  bequeathed  to  them ;  consequently  the 
persons  who  are  to  take  the  residue  are  the  legatees  named  in  the  will,  and  the 
proportions  in  which  they  are  to  take  it  are  the  proportions  which  the  legacies 
thereinbefore  given  to  them  respectively  bear  to  the  amount  of  the  residue. 

His  Honor  then  read  the  codicil.  ^^      ^       -  ,      .  u  .     .• 

It  appears  to  me  that  the  legacy  of  £200  given  to  Mrs.  Bannister  is  a  substantive 
aift  of  £200  declared  to  be  in  addition  to  what  he  had  given  her  by  the  will,  but  not 
to  carry  a  further  share  of  the  residue  in  proportion  to  itself. 

I  cannot  say  that  I  accede  to  the  decision  in  Sherer  v.  Bishap. 

Declare  that  the  legatees  under  the  will  are  entitled  to  distributive  shares  of  the 
clear  residue  of  the  testa-[519]-tor's  estate  rateably  with  and  in  proportion  to  the 
amounts  of  their  respective  legacies  under  the  will.  And  declare  that  the  legatees 
under  the  codicil  are  not,  nor  are  or  is  any  or  either  of  them,  entitled,  in  respect  of 
their  legacies  under  the  codicil,  to  any  distributive  shares  or  share  of  the  said  residue. 


[519]    Phillips  v.  Jones.    Jan.  31,  1839. 

rS.  C.  3  Jur.  242.     See  Ridgway  v.  Sneyd,  1854,  Kay,  636 ;  Simpson  v.  Ingleby, 

1872,  26  L.  T.  545.] 

Landlord  and  Tenant.     Lease  of  Mines.     Injunction.  j 

The  Plaintiff  was  lessee  of  a  coal  mine  at  the  rent  of  £300  a  year  and  subject  to  a 
royalty  of  10s.  for  every  wey  of  coals  raised  in  each  year,  above  600,  that  being 
the  quantity  considered  to  be  paid  for  by  the  £300  a  year ;  and  the  Plaintiff  was 
authorized  to  determine  the  lease  on  the  coal  being  worked  out.  The  Plaintiff 
worked  the  mine  for  several  years ;  and  when  it  was  nearly  exhausted  he  was 
prevented,  by  accidents  and  defects  in  it,  from  continuing  to  work  it,  except  at  a 
ruinous  expense.  The  Court  refused  to  restrain  the  Defendant  from  suing  for  the 
rent  of  £300  a  year,  although  the  Plaintiff  offered  to  pay  him  10s.  per  wey  for  all 
the  remaining  coal. 

The  Plaintiff  was  lessee  for  21  years,  under  the  Defendant,  of  a  piece  of  ground  in 
Monmouthshire,  with  liberty  to  dig  for  coals  under  it,  at  the  yearly  rent  of  £300,  to 
be  paid  whether  any  coal  should  or  should  not  be  raised,  and  subject  to  a  royalty  of 
10s.  for  every  wey  that  should  be  raised  in  each  year  of  the  term  over  and  above  600, 
that  being  the  quantity  considered  to  be  paid  for  by  the  yearly  rent  of  £300.  The 
lease  contained  a  proviso  enabling  the  Plaintiff  to  determine  the  term  in  case  all  the 
coal  should  be  exhausted  before  the  expiration  of  it. 

d   had  paid   the 


that,  owing  to 


After  the  Plaintiff  had  worked  the  mines  for  some  years,  and 
Defendant  £2780  in  respect  of  the  rent  and  royalty,  he  discovered 
certain  unforeseen  defects  in  the  mines  and  to  accidents  in  [520]  attempting  to  work 
them  (which  were  mentioned  in  the  bill),  he  could  not  continue  the  working  except 
at  a  ruinous  expense ;  and  thereupon  he  gave  the  Plaintiff'  notice  of  his  intention  to 
determine  the  lease  ;  but  the  Defendant  refused  to  accept  a  surrender  of  it,  insisting 
that  the  Plaintiff  was  bound  to  get  the  remaining  coal,  and  brought  an  action  against 
him  for  the  rent  of  £300  a  year. 

The  bill  prayed  for  an  injunction  to  restrain  the  action,  the  Plaintiff  offering  to 
pay  the  Defendant  10s.  per  wey  for  all  the  coal  which,  on  a  reference  to  the  Master, 
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should  be  found  to  have  been  under  the  land  at  the  date  of  the  lease,  on  being  allowed 
what  he  had  already  paid. 

Mr.  Knight  Bruce,  Mr.  Jacob  and  Mr.  Puller  now  shewed  cause  against  dissolv- 
ing the  injunction.  The  object  of  the  parties  to  the  lease  was  a  sale  of  the  coal  at  a 
certain  sum  per  wey,  and  the  price  of  it  is  thrown  over  the  whole  term  by  instalments 
of  not  less  than  £300  a  year.  By  the  terms  of  the  lease  the  Plaintiff  will  be  at 
liberty  to  determine  it  when  the  coal  is  exhausted ;  but  in  exhausting  it  he  will  ruin 
himself.  The  quantity  remaining  (if  any),  is  very  small ;  and  ought  it  not  to  be 
considered  as  exhausted,  when  it  cannot  be  gotten  except  at  a  most  ruinous  expense  1 
If  the  Plaintiff  (as  he  offers  to  do),  pays  the  Defendant  for  the  whole  of  the  coal  that 
was  under  the  land,  every  object  of  the  lease  will  be  answered.  Indeed,  the  Defen- 
dant will  be  placed  in  a  better  situation  than  if  he  had  waited  for  his  money  until  the 
whole  of  the  coal  had  been  worked  out.  Smith  v.  Mon-is  (2  Bro.  C.  C.  311).  The 
[521]  argument  for  the  Plaintiff  in  that  case  prevailed  ;  and  every  word  of  it  is 
applicable  to  the  present  case.  The  Plaintiff  was  to  pay  for  600  weys  of  coal  yearly, 
whether  he  raised  that  quantity  or  not :  and  it  would  be  defeating  all  the  purposes  of 
justice  if  the  £300  a  year,  which  he  was  so  to  pav,  were  not  put  on  the  footing  of  a 
penalty.     Astlei/  v.  JFehlon  (2  Bos.  &  Pull.  346). 

Mr.  Spence  and  Mr.  Girdlestone  appeared  for  the  Defendant,  but 

The  Vice-Chancellor  [Sir  L.  Shadwell],  without  hearing  them,  said  :  This  case 
is  materially  different  from  the  case  of  Smith  v.  Morris:  for  that  case  proceeded  on 
this,  namely,  that,  by  the  terms  of  the  lease,  the  lessee  was  bound  to  work  the  mine ; 
and,  in  respect  of  the  produce,  a  certain  royalty  was  to  be  paid  to  the  lessor ;  and  it 
was  said  that  the  circumstances  of  the  mine  were  such  that  the  lessee  would  be  ruined 
if  he  were  compelled  to  work  it,  and  therefore  it  was  just  that  he  should  be  relieved 
from  the  covenant  to  work  the  mine  if  he  gave  the  landlord  all  that  he  could  have 
been  entitled  to  if  the  mine  had  been  worked  according  to  the  covenant,  that  is,  a 
royalty  of  9s.  6d.  for  every  wey  of  coals  contained  in  the  land.  But  this  lease  is 
constructed  in  a  different  manner.  In  the  first  instance,  there  was  to  be  paid  yearly, 
during  the  term  of  21  years,  a  gross  sum  of  £300,  whether  the  coal  was  worked  or 
not ;  and  a  royalty  of  10s.  per  wey  was  to  be  paid  if  more  was  raised  than  600  weys ; 
and  there  was  a  covenant  in  the  lease  which  bound  the  lessee  to  work  the  mines. 
Then  came  a  proviso  enabling  the  lessee,  on  giving  notice,  [522]  to  determine  the 
lease  when  all  the  coal  should  be  worked  out :  and,  consequently,  when  all  the  coal 
should  be  exhausted,  the  tenant  might,  by  giving  the  required  notice,  free  himself 
from  all  the  obligations  of  the  lease.  If  an  action  had  been  brought  on  the  covenant 
to  compel  the  Plaintiff  to  continue  the  working  of  the  mines,  and  there  had  been  no 
other  reservation  in  the  lease  than  a  royalty  of  a  certain  sum  per  wey  on  all  the  coal 
raised,  then  the  Court  would  have  applied  the  principle  of  Smith  v.  J/wrw,  and  would 
have  relieved  the  Plaintiff  from  the  expense  of  working  an  unprofitable  mine,  on  his 
paying  the  Defendant  for  all  the  coal  under  the  land ;  which  would,  in  substance,  be 
giving  him  all  that  he  was  entitled  to  under  the  lease ;  for  he  could  derive  no  benefit 
from  compelling  the  Plaintiff  to  continue  the  working  of  the  mine.  In  this  case,  how- 
ever, there  is  a  fixed  sum  of  £300  a  year  to  be  paid,  whether  the  mines  are  worked 
or  not :  and,  therefore,  the  Court  cannot  relieve  the  Plaintiff  from  the  payment  of 
that  sura. 

The  consequence  is  that  the  order  for  dissolving  the  injunction,  so  far  as  it 
restrains  the  action  on  the  covenant  to  pay  the  £300  a  year,  must  be  made  absolute. 

[523]     Graver  v.  Temple.    Jan.  31,  1839. 

Practice.     Pro  Confe-sso. 

An  affidavit  that  the  deponent  had  used  all  due  diligence  to  discover  where  the 
Defendant  resided,  or  where  her  last  place  of  residence  was,  but  without  success, 
save  that  he  had  been  informed  and  believed  that  she  had  assumed  male  attire  in 
order  to  disguise  herself,  and  that  she  was  occasionally  seen  in  the  neighbourhood 
of  a  certain  place,  is  sufficient  to  warrant  the  Court  in  making  an  order  under 
11  Geo.  i  and  1  Will,  i,  c.  36,  s.  3,  with  a  view  to  taking  the  hiW  pro  confesso. 
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Mr.  Lovat,  for  the  Plaintiff,  moved  for  the  usual  order  under  11  Geo.  *  and  1  W.ll. 
4  c  36  s  3,  on  proceeding  to  take  a  bill  pro  cmfesso.  He  said  that  the  Plaintiff  had 
been  unable  to  discover  where  the  Defendant's  usual  place  of  abode  was,  and  therefore 
was  unable  to  depose  that  he  had  made  the  inquiry  directed  by  the  Act. 

The  affidavit  in  support  of  the  motion,  after  stating  an  order  for  service  of  the 
^bprena  to  appear  on  the  Clerk  in  Court  of  the  Defendant  Mary  Ann  Temple,  and 
that  the  .^dJ^na  had  been  served  accordingly,  but  no  appearance  was  entered  for  her, 
whereupon  attachments  were  issued  to  the  Sheriffs  of  London  and  Middlesex  who 
had  returned  nm  est  invenla,  proceeded  thus :— "  And  this  deponent  yen  y  believes 
that  at  the  respective  times  of  suing  forth  the  said  writs,  the  said  Defendant  was  in 
the  county  of  Middlesex,  or  in  the  City  of  London  ;  that,  in  consequence  of  no  appear- 
ance havinc  been  entered  for  the  Defendant,  and,  previous  to  the  issuing  of  the  said 
writs  this  deponent,  by  himself  and  other  persons,  made  inquiries  after  the  Defen- 
dant'and  her  place  of  residence;  that  the  result  of  such  inquiries  was  that  this 
deponent  hath  been  informed  and  believes  that  the  said  Defendant  did  assume  and 
wear  male  attire  in  order  to  conceal  and  disguise  herself,  and  that  she  was  occasionally 
seen  in  or  about  the  neighbourhood  of  the  Royal  Exchange  and  Whitechapel ;  but 
this  deponent  was  unable,  notwithstanding  all  due  dili-[524]-gence  was  used,  to  dis- 
cover where  she  resides,  or  where  her  last  place  of  residence  is." 

The  Vice-Chaxcellor  held  that,  under  the  circumstances  of  the  case,  the  affidavit 
was  sufficient ;  and  made  the  order. 

[524]    Wardle  r.  Claxton.     Feb.  i,  1839. 

[S.  C.  8  L.  J.  Ch.  119  ;  3  Jur.  145.] 

JFill.     Construction.     Separate  Use. 

Testator  bequeathed  his  residuary  estate  to  trustees,  in  trust  to  pay  the  income  to  his 
wife,  for  her  life,  to  be  by  her  applied  for  the  maintenance  of  herself  and  such 
children  as  he  might  leave  at  his  death.  Held  not  to  be  a  trust  for  the  separate 
use  of  the  wife. 

Testator  bequeathed  his  residuary  estate  to  trustees,  in  trust  to  invest  the  same 
in  real  or  Government  securities,  and  to  pay  the  interest  and  dividends  thereof  to  his 
wife,  for  her  life,  to  be  by  her  applied  for  the  maintenance  of  herself  and  such  child  or 
children  as  the  testator  might  happen  to  leave  at  his  death. 

The  question  on  the  argument  of  a  demurrer  was  whether  the  testator's  widow, 
who  had  married  again,  was  entitled  to  the  income  of  the  property  for  her  separate 
use. 

Mr.  Knight  Bruce  and  Mr.  Purvis,  in  support  of  the  demurrer,  said  that  it  was 
impossible  to  give  effect  to  the  words,  "  to  be  by  her  applied,"  &c.,  without  giving  to 
the  lady  the  sole  disposal  of  the  property ;  that  stronger  words  could  not  be  used  for 
that  purpose  ;  and  that  it  was  unreasonable  to  suppose  that  the  testator  intended  that, 
in  case  his  widow  should  marry  a  second  time,  the  provision  which  he  had  made  for 
her  and  her  children  by  him  should  be  subject  to  the  control  of  her  second  husband. 
2  Roper  on  Hus.  and  Wife,  [525]  157,  Jacob's  edit. ;  Hartley  v.  Hurle  (5  Ves.  540), 
L>i.i:aii  V.  Olmius  (2  Cox,  414),  Prichard  v.  Ames  (Turn.  &  Russ.  222),  Lee  v.  Prieaux 
(3  Bro.  C.  C.  381). 

Mr.  Barber  and  Mr.  R.  Atkinson  appeared  in  support  of  the  bill ;  but 

The  Vice-Chancellor  [Sir  L.  Shadwell],  without  hearing  them,  said  :  I  do  not 
think  that  this  is  a  gift  to  the  separate  use  of  this  lady.  In  all  the  cases  that  have 
been  cited  the  sole  object  of  bounty  was  the  woman  who  was  married  or  going  to  be 
married.  But  in  this  case  the  words,  "  to  be  by  her  applied,"  &c.,  have  reference,  not 
only  to  the  testator's  widow,  but  to  all  the  children  that  he  might  have  by  her. 

Demurrer  overruled. 
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[526]    The  Attorney-General  i:  Wilson.    Feb.  5,  1839. 

[See  Lee  v.  An^us,  1866,  L.  R.  2  Eq.  63 ;  Crmetherv.  Appkhy,  1873,  L.  R.  9  C.  P.  29.] 

JFUness.     Subpcma  ducfs  tecum. 

A  witness,  a  partner  in  a  bank,  was  required,  by  subjHvna  duces  tecum,  to  produce  all 
books  and  accounts,  in  his  custody  or  power,  containing  any  entries  relating  to 
£6500  consols,  or  to  the  dividends  thereof,  or  the  application  or  disposition  thereof, 
or  relating  to  the  matters  in  question  in  the  suit.  Held,  that  the  witness  was  not 
compellable  to  produce  any  books,  &c.,  because  the  language  of  the  subpieiui  was  too 
general,  and  because  the  books,  Xx.,  relating  to  the  stock  were  partnership  property, 
and  his  co-partners  would  not  consent  to  his  producing  them. 

This  case  is  reported,  on  the  argument  of  a  demurrer,  ante,  page  30. 
A  commission  having  issued  for  the  examination  of  witnesses  in  the  cause,  Thomas 
Blayds,  who  was  one  of  the  partners  in  the  bank  of  Messrs.  Beckett  &  Co.,  at  Leeds,  was 
served  by  the  relators  and  Plaintiffs  with  a  sulipirna  <lncfs  tecum,  requiring  him  to  produce 
before  the  Commissioners  all  and  every  the  books  and  book  of  account  and  other 
books  and  accounts,  in  his  custody,  possession  or  power,  containing  any  entries  relating 
to  the  sum  of  £6500  three  per  cent,  consolidated  Bank  annuities,  and  the  sum  of  £500 
secured  on  the  tolls  of  the  Leeds  and  Wakefield  turnpike  road,  then  or  late  respectively 
belonging  to  the  mayor,  aldermen  and  burgesses  of  the  borough  of  Leeds,  or  any  part 
thereof  respectively,  or  the  dividends  or  interest  thereof  respectively,  or  the  application 
thereof,  or  the  purchase  or  investment  of  the  said  Bank  annuities  or  of  any  part  thereof : 
and  all  books,  accounts,  papers  and  writings  in  his  custody,  possession  or  power, 
relating  to  the  said  Bank  annuities  and  sum  of  £500  or  any  part  thereof  respectively, 
or  the  dividends  or  interest  thereof,  or  containing  or  shewing  the  suras  of  money 
belonging  to  the  said  mayor,  aldermen  and  burgesses  invested  in  the  public  funds 
or  elsewhere,  and  the  securities  for  the  same,  and  the  proceeds  and  accumulations 
thereof,  or  the  application  or  disposition  thereof,  or  relating  to  the  matters  in  question 
in  this  cause. 

[527]  Mr.  Blayds  declined  to  produce  before  the  Commissioners  the  books  mentioned 
in  the  ^-ubpwna,  on  the  ground  that  he  had  none  such  in  his  individual  possession,  and 
that  it  was  not  competent  to  him  to  remove  or  produce  the  books  of  the  partnership 
without  the  assent  of  his  co-partners.  Whereupon  the  relators  and  Plaintiffs  served 
him  with  notice  of  a  motion  that  he  might  be  ordered  to  attend  before  the  Commissioners 
at  his  own  expense,  and  to  produce  before  them  all  and  every  the  books,  and  book  of 
account,  itc,  following  the  words  of  the  suhprena. 

Mr.  Jacob  and  Mr.  Walker,  in  support  of  the  motion. 

Mr.  Knight  Bruce,  for  Mr.  Blayds,  said  that  the  subpiena  was  too  vague :  that  it 
was  the  duty  of  the  party  issuing  a  siihpn'na  duces  tecum  to  describe,  with  particularity, 
the  documents  which  he  required  the  witness  to  produce  :  and  that  though  a  Plaintiff 
had  a  right  to  subject  a  Defendant  to  the  trouble  of  examining  all  his  books  in  order 
to  discover  whether  they  contained  any  entries  relating  to  the  subject  of  the  suit,  yet 
there  was  no  such  right  with  regard  to  a  mere  witness,  who  was  not  at  all  interested 
in  the  matter  in  dispute :  that,  moreover,  Mr.  Blayds  deposed  that  he  was  unable  to 
produce  the  books  without  the  consent  of  his  co-partners,  and  that  they  would  not 
give  their  consent. 

Mr.  Jacob,  in  reply,  referred  to  Bra/lshaw  v.  Bradshaw  (ante,  vol.  iii.  p.  285,  and 
1  Kuss.  .t  Myl.  358),  and  said  that  the  description  of  the  documents  in  the  suhp<ena 
was  as  particular  as  the  parties  who  had  [528]  issued  it  were  enabled  to  give,  and  as, 
under  the  circumstances  of  the  case,  could  be  reasonably  required  ;  and  that  Mr. 
Blayds  had  an  unquestionable  right  to  take  the  partnership  books  for  any  lawful 
purpose. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  No  case  has  been  cited  to  me  in  which 
effect  ha.s  ever  been  given  to  a  suhpvna  duces  tecum  couched  in  such  terms  as  these  :  for 
an  application  is  now  made  to  me,  not  that  Mr.  Blayds  may  attend  and  produce  some 
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five  or  six  ^iveii,  specified  documents,  but  that  he  may  "attend  and  produce  before 
the  Comraissioueis,  all  and  every  the  books  and  book  of  account,  and  other  books  and 
accounts,  in  his  custody,  possession  or  power,  containing  any  entries  relating  to  the 
sum  of  £6500  three  per  cent,  consolidated  Bank  annuities,  and  the  sum  ot  i500 
secured  on  the  tolls  of  the  Leeds  and  Wakefield  turnpike  road,  now  or  lately  respectively 
belonc'ino-  to  the  mayor,  aldermen  and  burgesses  of  Leeds,  in  the  county  of  York,  or 
any  part^thereof  respectively,  or  the  dividends  or  interest  thereof,  or  the  application 
thereof,  or  the  purchase  or  investment  of  the  same  Bank  annuities,  or  of  any  part  thereof ; 
and  all  books,  accounts,  papers  and  writings  in  his  custody,  possession  or  power,  relating 
to  the  said  Bank  annuities  and  sum  of  £500,  or  any  part  thereof  respectively,  or  the 
dividends  or  interest  thereof,  or  containing  or  shewing  the  sums  of  money  belonging 
to  the  said  mayor,  aldermen  and  burgesses  invested  in  the  public  stocks  or  funds,  or 
elsewhere,  and  the  securities  for  the  same,  and  the  proceeds  and  accumulations  thereof, 
or  the  application  or  disposition  thereof,  or  relating  to  the  matters  in  question  in 
this  cause." 

In  my  opinion  this  suhpima  is  much  too  large  and  [529]  vague  to  enable  the 
Court  to  act  upon  it :  for  it  extends,  not  by  any  particular  description  but  by  a  general 
description,  to  all  books  and  accounts  in  the  possession  or  power  of  Mr.  Blayds  which 
relate  to  the  matters  in  question  in  the  cause. 

Now  I  think  that,  if  a  suhpana  duces  tecum  is  issued  for  a  vast  variety  of  documents, 
it  cannot  be  an  objection  to  the  conduct  of  the  party  who  refuses  to  produce  them, 
that  there  were  some  which  he  might  have  produced,  and  others  which  he  could  not 
produce  :  because  he  is  not  called  upon  to  produce  some  of  the  documents,  but  he  is 
called  upon  to  produce  all  of  them. 

I  never  remember  to  have  seen  a  mbpiena  duces  tecum  in  this  form  :  and  it  strikes 
me  that  it  would  be  very  singular  if  this  Court  should  take  upon  itself  to  order  the 
witne.ss  to  produce  these  documents,  when,  if  it  were  called  upon  to  order  a  Defendant 
to  produce  documents  (though  he  had  admitted  every  one  of  them  to  be  in  his 
possession  and  to  be  material  to  establish  the  Plaintiff's  ease)  it  would  not  make  an 
order  for  the  production  of  any  of  them,  if  they  were  merely  described  in  the  manner 
in  which  they  are  described  in  this  suhpcena  duces  tecum. 

Then  Mr.  Blayds  is  called  upon  to  produce  those  documents  which  are  in  his 
possession  or  power.  But  it  is  as  plain  as  it  can  be,  upon  the  face  of  the  affidavits  in 
opposition  to  the  motion,  that  these  documents  are  not  in  his  possession  or  power,  so 
that  he  alone,  without  the  consent  of  his  co-partners,  can  produce  them  :  and  nothing 
whatever  is  sworn  to  on  behalf  of  the  Plaintiffs,  which  shews  me  or  induces  me  to 
believe  that  Mr.  Blayds  has  that  possession  or  power  over  the  books  [530]  which 
will  enable  him  to  produce  them,  his  co-partners  objecting  to  their  being  produced. 

In  my  opinion,  then,  this  is  a  case  quite  of  a  novel  kind.  In  the  first  place,  the 
subpmia  is  too  general  for  the  Court  to  give  effect  to  it ;  and,  in  the  next  place,  it  not 
only  does  not  appear  that  Mr.  Blayds  has  the  documents  in  his  possession  or  power, 
but  it  does  most  satisfactorily  appear  that,  if  I  were  to  make  the  order,  it  could  not 
be  complied  with  ;  because  the  two  Messrs.  Becketts,  the  partners  with  Mr.  Blayds, 
would  not  allow  the  production  of  the  documents;  and  consequently  this  motion 
ought  to  be  refused,  with  costs. 

[530]    Hall  v.  Ellis.     Feb.  6,  16,  1839. 

[Distinguished,  In  re  Warner  and  PmvelFs  Arbitration,  1866,  L.  R.  3  Eq.  265. 
See  now  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  ss.  8,  18.] 

Jurisdiction.     Witness.     Arbitrators.     Stat.  3  £  4  JFill.  4,  c.  42. 

Courts  of  Equity  have  no  jurisdiction,  under  3  &  4  Will.  4,  c.  42,  to  order  witnesses 
to  attend  arbitrators. 

This  was  a  suit  for  taking  the  accounts  of  a  partnership. 

By  an  order  in  the  cause,  made  on  the  23d  of  January  1838,  it  was  ordered  that 
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all  matters  in  difference  between  the  parties  should  be  referred  to  an  arbitrator,  and 
that  his  award  should  be  made  an  order  of  the  Court,  on  the  application  of  either 
party. 

Mr.  G.  Richards  now  moved  that  certain  persons  named,  who  had  refused  to 
attend  the  arbitrator,  might  be  ordered  to  attend  him,  in  order  to  give  evidence 
touching  the  cause  and  the  other  matters  referred. 

This  application  was  made  under  the  3  i'^  4  Will.  4,  c.  42  (for  the  further  amend- 
ment of  the  law  and  the  better  advancement  of  justice),  the  preamble  of  which 
recites  that  it  would  greatly  contribute  to  the  diminishing  of  expense  in  suits  in  the 
Superior  Courts  of  [531]  Common  Law  at  Westminster,  if  the  pleadings  therein  were, 
in  some  respect,  altered,  and  the  questions  to  be  tried  by  the  jury  left  less  at  large 
than  they  then  were  according  to  the  course  and  practice  of  pleading  in  several  foims 
of  action  ;  but  that  that  could  not  be  conveniently  done  otherwise  than  by  rules  or 
orders  of  the  Judges  of  the  said  Courts  from  time  to  time  to  be  made,  and  doubts 
might  arise  as  to  the  power  of  the  said  Judges  to  make  such  alterations  without  the 
authority  of  Parliament.  Then  the  39th  sect.,  after  reciting  that  it  was  expedient 
to  render  references  to  arbitration  more  effectual,  enacts  that  the  power  and  authority 
of  any  arbitrator  or  umpire  appointed  by  or  in  pursuance  of  any  rule  of  Court  or 
Judge's  order  or  order  of  Nisi  Prius,  in  any  action  then  brought,  or  which  should  be 
thereafter  brought,  or  by  or  in  pursuance  of  any  submission  to  reference  containing 
an  agreement  that  such  submission  should  be  made  a  rule  of  any  of  His  Majesty's 
Courts  of  Record,  should  not  be  revocable  by  any  party  to  such  reference,  without 
the  leave  of  the  Court  by  which  such  rule  or  order  should  be  made,  or  which  should 
be  mentioned  in  such  submission,  or  by  leave  of  a  Judge,  and  that  the  arbitrator  or 
umpire  should  and  might  and  was  thereby  required  to  proceed  with  the  reference 
notwithstanding  any  such  revocation,  and  to  make  such  award,  although  the  person 
making  such  revocation  should  not  afterwards  attend  the  reference,  and  that  the 
Court,  or  any  Judge  thereof,  might  from  time  to  time  enlarge  the  term  for  anj'  such 
arbitrator  making  his  award.  The  40th  section  enacts  that,  when  any  reference 
should  have  been  made  by  any  such  rule  or  order  as  aforesaid,  or  by  any 
submission  containing  such  agreement  as  aforesaid,  it  should  be  lawful  for  the 
Court  by  which  such  rule  or  order  should  be  made  or  which  should  be  mentioned 
in  such  agree-[532]-ment,  or  for  any  Judge,  by  rule  or  order  to  be  made  for 
that  purpose,  to  command  the  attendance  and  examination  of  any  person  to  be 
named,  or  the  production  of  any  documents  to  be  mentioned  in  such  rule  or  order, 
and  that  the  disobedience  to  any  such  rule  or  order  should  be  deemed  a  contempt  of 
Court,  if,  in  addition  to  the  service  of  such  rule  or  order,  an  appointment  of  the 
time  and  place  of  attendance  in  obedience  thereto,  signed  by  one  at  least  of  the 
arbitrators  or  by  the  umpire  before  whom  the  attendance  was  required,  should  also 
be  served  either  together  with  or  after  the  service  of  such  rule  or  order :  provided 
always  that  every  person  whose  attendance  should  be  so  required  should  be  entitled 
to  the  like  conduct-money  and  payment  of  expenses  and  for  loss  of  time  as  for  and 
upon  attendance  at  any  trial  :  provided  also  that  the  application  made  to  such  Court 
or  Judge  for  such  rule  or  order  should  set  forth  the  county  where  such  witness  was 
residing  at  the  time,  or  satisfy  such  Court  or  Judge  that  such  person  could  not  be 
found  :  provided  also,  that  no  person  should  be  compelled  to  produce,  under  any  such 
rule  or  order,  any  writing  or  other  document  that  he  would  not  be  compelled  to 
produce  at  a  trial,  or  to  attend  at  more  than  two  consecutive  days  to  be  named  in 
such  order. 

Mr.  Richards  said  that  the  statute  applied  to  Courts  of  Equity  as  well  as  law,  as 
it  used  the  word  "order,"  which  was  applicable  to  a  Court  of  Equity  as  well  as  the 
word  "  rule,"  which  was  applicable  to  a  Court  of  law,  and  that  the  Court  of  Chancery, 
on  one  side  of  it,  was  a  Court  of  Record. 

The  Vice-Chanxeli.OR  [Sir  L.  Shadwell],  after  taking  time  to  consider  the  point, 
said  :  There  is  but  one  section  in  the  Act  in  which  express  mention  is  made  of 
Courts  of  Equity,  that  is  the  42d  :  [533]  and,  with  the  exception  of  the  39th,  40th 
and  41st  sections,  which  may  be  called  the  debateable  sections,  there  is  not  one  which, 
on  the  face  of  it,  is  not  solely  and  exclusively  applicable  to  Courts  of  law.  The 
whole  of  the  preamble  too  has  reference  to  Courts  of  law  only  :  and  it  is  remarkable 
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that  in  the  42d  section,  where  the  object  was  to  include  Courts  of  Equity  there  is  no 
ambi.'uitv  whatever.  That  section  recites  that  it  would  be  convenient  if  the  power 
of  the  Superior  Courts  of  Common  Law  and  Equity  at  Westminster,  to  grant  commis- 
sions for  taking  affidavits  to  be  used  in  the  said  Courts  respectively,  should  be 
e.xtended  •  and  then  it  enacts  "  that  the  Lord  High  Chancellor  Lord  Keeper  or  Lords 
Commissioners  of  the  Great  Seal,  the  said  Courts  of  law  and  the  several  Judges  of 
the  «ame  shall  have  such  and  the  same  powers  for  granting  commissions  for  taking 
and  receiving  affidavits  in  Scotland  and  Ireland,  to  be  used  and  read  in  the  said 
Courts  respectively,  as  they  now  have  in  all  and  every  the  shires  and  counties  within 
the  kingdom  of  England  and  dominion  of  Wales  and  town  of  Berwick-upon-1  weed, 
and  in  the  Isle  of  Man,  by  virtue  of  the  statutes  now  in  force." 

Lookin"  at  the  whole  statute  together,  my  opinion  is  that,  with  the  exception  of 
the  42d  section,  it  must  be  taken  as  having  reference  to  Courts  of  law  only  ;  and  the 
submission  to  arbitration  must  be  taken  to  have  reference  to  Courts  of  law ;  and, 
therefore,  this  Court,  as  a  Court  of  Equity,  cannot  interfere  ;  especially  as  the  subject 
of  the  reference  is  not  one  that  is  cognizable  on  the  common  law  side  of  this  Court. 

Motion  refused. 


[534]    Spry  v.  Bromfield.     Feb.  12,  1839. 

[S.  C.  10  Sim.  94 ;  5  Jur.  864 ;  and  at  law,  7  M.  &  W.  545  ;  10  L.  J.  Ex.  457.] 

Will.     Construction. 

Testator  gave  all  his  estates,  real  and  personal,  to  his  executors,  in  trust  to  be  disposed 
of  by  them  as  after  mentioned.  He  then  gave  all  his  real  estates,  houses  and  lands 
to  his  wife  for  life;  "and,  after  the  decease  of  my  wife,  I  give  my  houses,  lands 
and  estates  in  B.  to  J.  B.,  but,  at  his  death,  I  will  that  the  whole  shall  be  for  the 
use  of  the  said  J.  B.'s  wife  and  children,  and  which  children,  at  the  death  of  their 
mother,  shall  inherit  the  same  jointly  during  their  lives  ;  and,  if  the  said  children 
shall  die  before  they  arrive  at  the  age  of  21,  I  will  that  my  houses  and  estates  in 
B.  go  to  H.  S."  Held,  that  J.  B.'s  children  took  the  B.  estate  for  their  lives  only; 
and,  they  having  attained  21,  that  the  inheritance  was  undisposed  of. 

Philip  Bromfield  made  his  will,  dated  the  14th  of  February  1799,  and  which  was 
partly  as  follows  : — 

"  To  my  executors  in  trust,  who  shall  hereafter  be  named,  I  give  all  my  estates, 
real  and  personal,  monies  in  the  funds,  outstanding  debts  due  to  me,  and  all  other 
chattels,  goods  and  effects  whatsoever  I  may  die  possessed  of,  to  be  disposed  of  by 
them  as  follows : — To  my  wife,  Celia  Bromfield,  I  give  all  my  real  estates,  houses  and 
lands,  furniture,  plate,  books,  clothes  and  linen,  for  her  sole  use  and  benefit  as  long 
as  she  shall  live  ;  and,  within  one  year  after  my  death,  I  give  the  following  legacies  : — 
£100  each  to  my  cousins,  Ann  and  Elizabeth  Bromfield,  formerly  of  fierrard  Street, 
Soho ;  £100  to  my  cousin,  Mary  Bromfield,  daughter  of  my  uncle,  the  Kev.  John 
Bromfield  ;  £100  to  the  Rev.  Hume  Spry,  son  of  the  Rev.  Benjamin  Spry,  of  Bristol ; 
and  I  charge  my  estates  at  Lymington  and  Boldre,  real  and  personal,  with  a  rent- 
charge  of  £100  per  annum  to  my  sister,  Mary  Bromfield,  of  Lymington,  to  be  paid  to 
her  half-yearly,  during  her  life,  by  my  wife ;  and,  after  her  decease  (if  my  sister 
outlives  her),  the  said  rent-charge  to  be  continued  to  ray  said  sister  for  the  term 
aforesaid  by  whoever  may  possess  my  houses,  lands  and  estates  [535]  in  Boldre 
parish ;  and,  at  and  after  the  decease  of  my  wife,  I  give  my  houses,  lands  and  estates 
in  the  parish  of  Boldre,  to  my  cousin,  the  Rev.  John  Bromfield,  subject  to  the  rent- 
charge  above  mentioned,  but,  at  his  death,  the  whole  shall  be  for  the  use  of  the  said  John 
Bromfield's  wife  and  children,  and  which  children,  at  the  death  of  their  mother,  slmll 
inherit  the  same  jointly  during  their  lives ;  and,  if  the  said  children  shall  die  before 
they  arrive  at  the  age  of  21,  I  will  that  my  houses  and  estates  in  the  parish  of  Boldre 
go  to  the  Rev.  Hume  Spry,  and  to  the  use  and  benefit  of  him  and  his  children ; "  and, 
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after  bequeathing  a  few  specific  legacies,  the  testator  appointed  his  wife  and  two 
other  persons  the  executors  of  his  will. 

The  testator  died  in  1799,  leaving  his  wife  and  the  other  persons  named  in  his 
will  him  surviving. 

The  Rev.  John  Bromfield  and  his  wife  had  three  children  at  the  date  of  the  will 
and  at  the  testator's  death  ;  and  one  who  was  born  afterwards. 

The  bill  was  filed  against  those  children  by  Hume  Spry,  who  was  the  testator's 
heir  at  law  :  and  the  question  which  was  discussed  on  the  argument  of  a  demurrer 
was  whether  the  Defendants  took  the  Boldre  estate  in  fee,  or  for  their  lives  only. 

Mr.  Jacob,  Mr.  Wilbraham  and  Mr.  Hodgson,  in  support  of  the  demurrer.  The 
testator  sets  out  with  giving  all  his  estates,  both  real  and  personal,  to  his  executors, 
in  trust  to  be  disposed  of  by  them  as  after  mentioned ;  and  he  then  proceeds  to  deal 
with  the  fee  in  his  real  estates,  which  he  had  thus  given  to  his  trustees.  The  devise 
of  all  his  [536]  houses,  lands  and  estates,  in  the  parish  of  Boldre,  to  the  Rev.  John 
Bromfield  would,  if  it  stood  alone,  pass  the  fee  ;  but  that  devise  is  followed  by  the 
words  "but  at  his  death,"  which  shews  that  John  Bromfield  was  intended  to  Uike  a 
life-estate  only.  Then  follow  these  words  : — "  The  whole  shall  be  for  the  use  of  the 
said  John  Bromfield's  wife  and  children  ;"  and  then,  in  order  to  shew  how  the  wife 
and  children  are  to  take,  the  testator  adds,  "and  which  children,  at  the  death  of  their 
mother,  shall  inherit  the  same  jointly  during  their  lives."  The  words,  "jointly  during 
their  lives,"  are  merely  modal  or  formal,  and  ought  to  be  read  as  if  they  were  in  a 
parenthesis,  and  then  the  will  is  clear  of  all  doubt.  The  children  take  joint  estates 
for  their  lives  with  several  inheritances.  The  gift  over  to  the  Plaintiff  confirms  the 
construction  which  we  are  contending  for.  The  testator  says :  "  And  if  the  said 
children  shall  die  before  they  arrive  at  21,  I  will  that  ray  houses  and  estates  in  the 
parish  of  Boldre  go  to  the  Rev.  Hume  Spry  :"  that  is,  in  that  event,  and  in  that  only, 
they  shall  go  to  Dr.  Spry.  These  last  words  were  unnecessary,  unless  the  testator 
meant  to  give  estates  of  inheritance  to  the  children.  Frognurrton  v.  Holyday  (3  Burr. 
1618);  Doe  v.  Cundall  (9  East,  400);  Doe  v.  Stenlake  (12  East,  5U);"I>(m  v.  Green 
(4  Mees.  A  Wels.  229). 

Mr.  Knight  Bruce  and  Mr.  Malins  appeared  in  support  of  the  bill  ;  but, 

The  Vice-Ch.4.xcellor  [Sir  L.  Shadwell],  without  hearing  them,  said :  The 
question  raised  by  this  demurrer  is  a  question  of  law;  but  I  will  give  my  opinion 
upon  it,  if  the  parties  [537]  desire  that  I  should  do  so.  It  seems  to  me,  on  looking 
at  the  whole  scope  of  the  will,  that  the  testator  had  no  notion  of  anyone  taking 
beyond  an  estate  for  life.  First,  there  is  a  disposition  of  all  his  real  and  personal 
property  to  trustees  ;  then  he  gives  to  his  wife  all  his  real  estates,  houses  and  lands, 
as  long  as  she  shall  live.  That  is  a  gift  of  one  life-estate.  Then,  after  giving  some 
pecuniary  legacies,  he  charges  his  estates  at  Lymington  and  Boldre  with  a  rent-charge 
of  £100  per  annum  to  his  sister,  Mary  Bromfield,  to  be  paid  to  her  half-yearly,  during 
her  life,  by  his  wife,  and,  after  his  wife's  decease,  if  his  sister  should  outlive  his  wife, 
he  directs  the  rent-charge  to  be  continued  to  his  sister,  for  the  term  aforesaid,  by 
whoever  may  possess  his  houses,  lands  and  estates  in  Boldre  parish  ;  and,  after  the 
decease  of  his  wife,  he  gives  his  houses,  lands  and  estates  in  that  parish  to  his  cousin, 
the  Rev.  John  Bromfield.  There  the  words  used  would,  of  themselves,  have  carried 
the  fee ;  but  it  is  clear,  from  what  the  testator  afterwards  says,  that  he  intended  John 
Bromfield  to  take  for  his  life  only  ;  for  he  proceeds  in  these  words  : — "  But,  at  his 
death,  the  whole  shall  be  for  the  use  of  the  said  John  Bromfield's  wife  and  children." 
Those  words,  if  they  had  stoofl  alone,  might  be  construed  to  pass  the  fee ;  but  then 
he  adds:  "And  which  children,  at  the  death  of  their  mother,  shall  inherit  the  same 
jointly  during  their  lives."  Therefore,  the  real  construction  is  that  the  father  takes 
for  life,  the  wife  takes  for  life,  and  the  children  take  for  their  lives  jointly  ;  and,  in 
my  opinion,  there  is  nothing  extraordinary  in  the  testator  giving  the  estate  over  in 
the  event  of  the  children  dying  under  21. 

In  Frogmorton  v.  Holydaij  and  D(je  v.  Cundall,  the  property  was  given  to  the  devisees 
generally,  without  [538]  any  words  of  restriction  or  limitation  ;  and,  therefore,  those 
cases  are  not  applicable  to  a  case  like  the  present,  where  the  gift  is  to  the  children  for 
their  lives  expressly. 

My  opinion  is  that,  according  to  the  true  construction  of  this  will,  there  is  a  gift 
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of  the  Boldre  estate  to  the  children  of  John  Bromfield  jointly  during  their  lives,  with 
a  eift  over  in  the  event  of  their  dying  under  21  :  and,  as  all  the  children  have  attained 
21,  the  consequence  is  that  the  inheritance  is  undisposed  of.(l) 
Demurrer  overruled. 

[539]     GiNGELL  V.  HoRNE.     Feb.  12,  1839. 

JFiU.     Jurisdiction.     Demurrer. 

After  a  will  of  personalty  had  been  proved,  fcr  testes,  in  the  Ecclesiastical  Court,  a 
bill  was  filed  by  the  next  of  kin,  alleging  that  the  testator's  signature  to  the  will 
was  obtained  when  he  was  not  of  sound  and  disposing  mind ;  that  his  medical 
attendants  were  not  called  as  witnesses  when  the  probate  was  obtained ;  and  that 
the  evidence  of  the  testator's  incompetency  did  not  come  to  the  knowledge  of  the 
Plaintiff's  until  after  the  time  allowed  for  appealing  from  the  sentence  of  the 
Jxclesiastical  Court,  had  expired ;  and  praying  that  the  will  might  be  declared  to 
have  been  fraudulently  obtained,  and  that  the  residuary  legatee  might  be  declared 
a  trustee  for  the  Plaintifls.  A  demurrer  to  the  bill  was  allowed,  a  Court  of  Equity 
having  no  jurisdiction  to  relieve  against  the  probate  of  a  will,  unless  the  consent  of 
the  next  of  kin  to  the  granting  of  it  was  fraudulently  obtained. 

John  Simmonds,  by  his  will,  dated  in  1833,  gave  legacies  to  certain  individuals 
and  charities,  and  appointed  J.  Towne  and  two  other  persons  his  executors.  By  a 
codicil,  dated  the  3d  of  January  183-5,  which  was  a  few  days  before  his  death,  he  gave 
all  his  property  not  disposed  of  by  his  will  to  A.  Towne,  the  daughter  of  J.  Towne. 
The  will  and  codicil  were  proved,  per  testes,  by  all  the  executors. 

The  bill,  which  was  filed  by  the  testator's  next  of  kin  against  the  executors  and  A. 
Towne,  alleged  that  J.  Towne  prepared  the  codicil  and  procured  the  execution  of  it 
at  a  time  when  the  testator  was  not  of  sound  and  disposing  mind  ;  that  the  testator's 
medical  attendants  were  not  called  as  witnesses  when  the  will  and  codicil  were  proved ; 
that  the  testator's  incompetency  was  unknown  to  the  Plaintiffs  until  the  time  allowed 
for  appealing  from  the  sentence  of  the  Ecclesiastical  Court  had  expired ;  and,  con- 
sequently, they  were  wholly  without  remedy  in  that  Court.  The  bill  prayed  that  the 
codicil  might  be  declared  to  have  been  fraudulently  obtained,  and  that  the  executors 
might  be  declared  to  be  trustees  of  the  testator's  residuary  estate  for  the  Plaintiffs. 

The  Defendant,  A.  Towne,  demurred  to  the  bill  [540]  on  the  ground  that  the 
case  was  not  within  the  jurisdiction  of  the  Court  of  Chancery. 

Mr.  Jacob  and  Mr.  Bethell  appeared  in  support  of  the  demurrer  :  but  The  Vice- 
Ch.\ncellor  desired  to  hear  the  counsel  in  support  of  the  bill. 

Mr.  Knight  Bruce,  Mr.  Cooper  and  Mr.  Elderton,  in  support  of  the  bill.  A  notion 
has  been  entertained  that  the  Ecclesiastical  Courts  possess  exclusive  jurisdiction  in  all 
matters  relating  to  the  personal  estate  of  deceased  persons  :  but  that  opinion  has  been 
formed  too  hastily.  We  admit  that  those  Courts  do  possess  exclusive  jurisdiction,  in 
all  cases  where  the  only  question  is  whether  a  paper  is  testamentary  or  not :  but,  in 
all  cases  of  fraud.  Courts  of  Equity  may  interfere  with  the  judgments  or  sentences 
of  all  other  Courts,  whether  of  common  or  civil  law.  Barnesly  v.  Pmel  (1  Vez.  119 
and  284  ;  and  see  Belt's  Supplement,  74  and  143) ;  Glascott  v.  Lang  {ante,  vol.  viii.  p. 
3.58,  and  3  Myl.  &  Craig,  451) ;  Janis  v.  Chawller  (Turn.  &  Russ.  319).  The  ease  of 
Welles  v.  Middletm  (1  Cox,  112)  also  shews  that  Courts  of  Equity  possess  a  most 
extensive  jurisdiction  in  cases  of  fraud.  Here  the  demurrer  admits,  not  only  that  the 
codicil  was  obtained  by  fraud,  but  also  that  the  fraud  was  not  discovered  until  the 
time  for  making  that  defence  available  in  the  Ecclesiastical  Court  had  expired. 

In  Seag-rarev.  Kirwan  (1  Beatt.  1.57;  see  163),  Sir  A.  Hart  says  :  "It  has  been 
argued  that  the  relief  prayed  in  this  bill,  if  granted,  [541]  would,  in  fact,  set  aside  the 
will :  that  a  Court  of  Equity  is  not  the  proper  fonm  for  such  a  purpose  ;  and  that 

(1)  On  the  7th  of  March  1839  a  case  was  sent,  on  the  application  of  the  Defendants, 
for  the  opinion  of  the  Court  of  Exchequer. 
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the  Plaintiflfs  ought  to  be  left  to  the  Ecclesiastical  Court,  which  has  the  sole  jurisdiction. 
That  the  EcclesTastical  Court  has,  exclusively,  the  power  to  decide  what  is  or  is  not 
a  will  of  personalty  cannot  be  controverted.  Its  seal  to  a  probate  is  conclusive  in 
every  Court  of  Justice  :  but  it  is  equally  clear  that  to  this  Court  belongs  the  authority 
to  give  construction  and  effect  to  the  will ;  and  that  there  ma\'  be  circumstances 
attaching,  personally,  on  those  who  take  b\-  force  of  it,  which  will  authorize  this  Court 
to  engraft  an  equity  on  the  gift,  and  convert  them  into  trustees  for  other  persons. 
The  rule  of  equity  by  which  an  executor  having  a  legacy  is  made  a  trustee  for  the 
next  of  kin  is  founded  on  this  principle.  Other  implications  arising  from  particular 
expressions  in  the  will,  which  convert  an  executor  into  a  trustee  of  an  undisposed 
residue,  are  the  same.  The  will  still  remains  operative  in  all  its  legal  effects,  as 
established  by  the  Ecclesiastical  Court :  but  the  Court  of  Equity  controls  it  according 
to  rules  of  conscience.  The  law  of  the  Court  in  this  respect  is  not  confined  to 
implications  arising  on  the  face  of  the  will :  it  extends  to  all  cases  wherein  fraud  or 
other  circumstances  peculiarly  cognizable  in  equity  occur.  The  case  of  Marriot  v. 
Marriot  (1  Stra.  666  ;  see  p.  673)  is  an  authority  for  this  position.  The  following  are 
there  laid  down  as  the  rules  which  the  Court  adopts  on  this  head  : — 'Courts  of  Equity 
may  declare  a  legatee,  who  has  obtained  a  legacy  by  fraud,  to  be  a  trustee  for  the 
amount :  as,  if  the  drawer  of  a  will  should  insert  his  own  name  instead  of  the  name 
of  a  legatee,  no  doubt  he  would  be  a  trustee  for  the  real  legatee.'  Then,  after 
adverting  to  the  cases  in  which  [542]  the  Court,  by  reason  of  a  legacy  given  to  the 
executor,  declared  him  a  trustee  of  the  residue  for  the  next  of  kin,  the  case  proceeds 
thus  :  '  The  Court,  to  answer  the  real  intention  of  the  testator,  may  declare  a  trust 
upon  a  will,  though  it  be  not  contained  in  the  will  itself,  in  these  three  cases :  first, 
in  that  of  fraud  upon  a  legat-ee  before  mentioned  :  secondly,  where  the  words  imply  a 
trust  for  the  relations,  as  in  the  case  of  a  specific  devise  to  executors  and  no  disposition 
of  the  residue :  thirdly,  in  the  case  of  a  legatee  promising  the  testator  to  stand  as 
trustee  for  another :  and  nobody  has  thought  that  declaring  a  trust  in  any  of  these 
cases  is  an  infringement  of  the  ecclesiastical  jurisdiction.'  The  case  of  Bai-ne^4ij  v. 
Pmcel  carries  the  doctrine  still  further.  That  case  arose  upon  a  paper  on  which  the 
Defendant  claimed  the  property,  and  which  had  been  proved  under  a  consent  obtained 
from  the  sole  next  of  kin  by  misrepresentation.  Lord  Hardwicke  lays  down  the  law 
of  the  case  in  the  following  terms :  '  As  to  the  sentence  of  the  Prerogative  Court,  as 
at  present  advised,  that  will  create  no  difficulty  if  the  will  is  found  forged  :  for  then, 
the  Plaintiff's  consent  appearing  to  have  been  obtained  by  the  misrepresentation  of 
that  forged  will,  that  fraud  infects  the  sentence  against  which  the  relief  must  be  here. 
I  should  not  scniple  decreeing  the  Defendant,  who  obtained  that  probate,  to  stand  as 
a  trustee  in  respect  of  the  probate,  which  would  not  overturn  the  jurisdiction  of  that 
(the  Ecclesiastical)  Court.'  In  the  same  case,  which  came  on  after  a  trial  had,  and  the 
will  shewn  to  be  a  forgery.  Lord  Hardwick  repeated  this  doctrine  as  to  the  Court 
having  authority  to  declare  the  Defendant  a  trustee  for  the  Plaintiff,  and  added  : 
'  The  Court  of  Equity,  though  it  could  not  set  aside  a  fine  levied  by  fraud,  as  the 
Court  of  Common  Pleas  might  do:  yet,  in  a  conveyance  so  obtained,  it  [543]  would 
not  send  the  party  to  the  Common  Pleas  to  set  it  aside,  but  consider  the  person  so 
obtaining  the  estate,  a  trustee,  and  decree  him  to  reconvey.'  In  Barndey  v.  Powel, 
Lord  Hardwicke  did  not  immediately  decree  the  Defendants  trustees  for  the  Plaintiff; 
because  it  was  alleged  there  were  other  wills  which  might  be  good,  and  he  would  not 
deprive  the  parties  of  the  opportunity  to  establish  them,  if  they  could.  But  it  is 
clear,  from  the  whole  context  of  his  judgment,  that,  had  it  not  been  for  the  alleged 
prior  wills,  he  would  not  have  sent  the  Plaintiff  to  the  Ecclesiastical  Court,  to  revoke 
the  probate,  but  would  have  declared  the  Defendants  trustees  of  the  probate  for  the 
Plaintiff.  It  would  be  superfluous  to  add  further  authorities  to  confirm  Lord 
Hardwicke :  and,  as  the  Court  has  gone  to  that  extent  in  contracting  the  legal 
operation  of  a  will,  without  considering  itself  as  interfering  with  the  constitutional 
jurisdiction  of  the  Ecclesiastical  Court,  the  question  is  whether  the  inherent  principles 
of  equitj'  found  in  those  cases,  do  not  exist  in  this."  The  language  of  Sir  A.  Hart, 
and  of  Lord  Hardwicke  in  Bamesly  v.  Powel,  goes  the  whole  length  of  our  argument. 

It  may  be  said  that,  if  the  party  has  had  an  opportunity  of  going  through  his  case 
in  a  Court  of  competent  jurisdiction,  this  Court  cannot  grant  a  new  trial  or  revise 
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the  sentence  of  that  Court.  But,  in  this  case,  the  proceedings  in  the  Ecclesiastical 
Court  were  had  when  the  party  was  ignorant  of  the  circumstances  of  fraud  ;  and  he 
did  not  discover  them  until  it  was  too  late  to  avail  himself  of  them.  [The  Vice- 
Chancellor.  I  know  no  case  in  which  the  lateness  of  discovery  has  been  made  a 
ground  for  the  interference  of  this  Court.  Lord  Redesdale  says  :  "  A  will  and 
probate,  even  in  the  common  form,  in  the  proper  [544]  Ecclesiastical  Court,  which  is 
in  the  nature  of  a  sentence,  is  a  good  plea  to  a  bill  by  persons  claiming  as  next  of 
kin  to  a  person  supposed  to  have  died  intestate.  And  if  fraud  in  obtaining  the  will 
is  charged,  that  is  not  a  sufficient  equitable  ground  to  impeach  the  probate,  for  the 
parties  may  resort  to  the  Ecclesiastical  Court,  which  is  competent  to  determine  upon 
the  question  of  fraud.  But  where  the  fraud  practised  has  not  gone  to  the  whole  will, 
but  only  to  some  particular  clause,  or  if  fraud  has  been  practised  to  obtain  the  consent 
of  the  next  of  kin  to  the  probate,  the  Courts  of  Equity  have  laid  hold  of  these  circum- 
stances to  declare  the  executor  a  trustee  for  the  next  of  kin.  Where  there  are  no 
such  circumstances,  the  probate  of  the  will  is  a  clear  bar  to  a  demand  of  personal 
estate."  (Treat,  on  Plead.  4th  edit.  257.)]  There  is  no  authority  in  support  of  the 
distinction  drawn  by  Lord  Redesdale  between  fraud  affecting  part  of  a  will  and 
fraud  affecting  the  whole  of  it.  Scgrave  v.  Kirwan,  Barnedy  v.  Powel,  and  Janis  v. 
Chandler  are  at  variance  with  that  distinction.  The  Ecclesiastical  Court  does  deal 
with  part  of  a  will  which  is  affected  by  fraud,  and  leaves  the  rest  of  the  will 
untouched.  Where  is  the  difference,  in  principle,  between  a  partial  intestacy  on  the 
ground  of  fraud,  and  a  total  intestacy  on  the  ground  of  fraud  !  Janis  v.  Chandler  is 
at  direct  variance  with  any  such  notion.  Moreover,  the  reason  assigned  by  Lord 
Redesdale  for  the  negative  proposition  which  he  lays  down  is  that  the  parties  may 
resort  to  the  Ecclesiastical  Court ;  but  in  this  case  the  parties  cannot  resort  to  the 
Ecclesiastical  Court,  and  consequently  his  Lordship's  reason  does  not  apply. 

The  other  cases  cited  in  support  of  the  bill  were  [545]  Podinore  v.  Gunning  {ante, 
vol.  V.  p.  485,  and  vol.  vii.  p.  644),  Marriot  v.  Marriot  {uhi  supra),  Taylor  v.  Sheppard 
(1  Youn.  &  Coll.  271),  Haly  v.  Goodson  (2  Mer.  77),  Andrews  v.  Powys  (2  Bro.  P.  C. 
504),  Thynn  v.  Thynn  (1  Vern.  296),  Deoenish  v.  Baines  (Prec.  Ch.  3),  Herbert  v.  Lowns 
(Rep.  Ch.  12).  And  the  statutes  24  H.  8,  c.  12,  25  H.  8,  c.  19,  and  3  &  4  W.  4, 
c.  41,  s.  20,  were  referred  to  in  order  to  shew  that  the  time  allowed  for  appealing 
from  a  sentence  of  the  Ecclesiastical  Court  was  only  fifteen  days  ;  and  it  was  said 
that,  by  2  &  3  W.  4,  c.  92,  s.  3,  commissions  of  review,  which,  before  that  Act  passed, 
might  have  issued  at  any  time,  were  abolished. 

On  Podirwre  v.  Gunning  being  cited.  The  Vice-Chancellor  said  that  the  question 
in  that  case  was  whether  Sir  Thomas  Staines  had  not  left  his  property  to  Lady 
Staines,  on  an  undertaking,  on  her  part,  that  she  would  dispose  of  it  in  a  particular 
way  ;  and  that  in  that  case  the  Court  did  not  act  against  the  will,  but  in  furtherance 
of  a  trust  appearing  on  the  face  of  it.  With  respect  to  Andrews  v.  Powys,  His  Honor 
observed  that  there  appeared  to  him  to  be  an  irreconcileable  difference  between  that 
case  and  Kerrich  v.  Branshy  (7  Bro.  P.  C.  437). 

Mr.  Jacob,  in  reply.  In  Barnesly  v.  Powel  the  Defendant  had  practised  a  fraud, 
not  on  the  testator,  but  on  his  next  of  kin.  The  probate  had  been  granted  to  the 
Defendant,  with  the  consent  of  the  next  of  kin,  and  that  consent  had  been  fraudu- 
lently obtained  ;  and  Lord  Hardwicke  declared  that  the  benefit  of  the  fraud  should 
be  taken  from  the  [546]  Defendant,  and  that  a  Couit  of  Equity  was  the  proper 
tribunal  for  that  purpose  ;  and  he  decreed  the  Defendant  to  go  to  the  Ecclesiastical 
Court  and  consent  to  the  probate  being  revoked.  The  judgment  in  Segrave  v.  Kirwan 
contains  some  expressions  which  may  be  considered,  perhaps,  as  going  too  far ;  but 
It  !s  sufficient  to  observe  that  the  objects  of  that  suit  and  of  this  were  totally  different 
from  each  other.  Li  that  the  object  was  to  have  the  executor  declared  a  trustee  of 
the  residue  for  the  next  of  kin  ;  in  this  the  Court  is  asked  to  strike  out  part  of  a 
testamentary  disposition,  on  the  ground  that  it  was  introduced  by  fraud. 

The  probate  is  conclusive  of  the  fact  that  the  testator  did  make  this  codicil,  and 
that  at  the  time  when  he  made  it,  he  was  competent  to  do  so  ;  consequently,  every 
word  in  this  bill  is  an  averment  against  the  record. 

It  was  said  that  this  Court  has  a  concurrent  jurisdiction  with  the  Ecclesiastical 
Court  in  a  case  like  the  present.     Supposing  that  to  be  so,  still,  as  the  Ecclesiastical 
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Court  has  exercised  its  jurisdiction  and  pronounced  a  decree,  this  Court  cannot 
interfere.  This  Court  has  a  concurrent  jurisdiction  with  the  Court  of  Exchequer  ; 
hut  if  that  Court  has  made  a  decree,  this  Court  cannot  alter  it. 

Lord  Redesdale,  in  that  part  of  his  work  which  has  been  referred  to,  lays  it  down, 
as  a  general  rule,  that,  if  fraud  in  obtaining  a  will  is  charged,  that  is  not  a  sufficient 
equitable  ground  to  impeach  the  probate.  It  is  true  that  he  mentions  two  cases  of 
exception  to  that  general  rule  ;  but  no  one  can  fail  to  observe  that  he  speaks  of  those 
two  excepted  cases  in  a  very  doubting  way. 

[547]  There  are  two  other  grounds  on  which  this  case  is  attempted  to  be 
supported.  One  is  that  the  probate  of  the  will  and  codicil  was  obtained  by  fraud. 
If  that  were  so,  then  the  Plaintitfs  ought  to  have  asked  the  same  relief  as  was  granted 
in  Barnesly  v.  Poivel.  But  the  relief  which  they  have  prayed  is  of  a  totally  different 
nature  ;  and  therefore  it  is  not  open  to  them,  on  this  bill,  to  say  that  they  are  entitled 
to  the  same  relief  as  was  given  in  Barnedy  v.  Pawel.  Then  what  is  the  fraud  which 
they  allege  to  have  occurred  in  obtaining  the  probate  ?  It  is  that  the  executors  did 
not  call  the  testator's  medical  men  as  witnesses  when  the  probate  was  applied  for. 
But  it  is  quite  idle  to  make  such  an  allegation.  [The  Vice- Chancellor.  Upon 
that  principle  every  order  made  by  this  Court  on  motion  might  be  set  aside  on  the 
ground  that  the  party  who  obtained  the  order  did  not  produce  affidavits  from  those 
persons  who  could  have  deposed  against  him.  A  party  is  at  liberty  to  establish  his 
case  by  such  evidence  as  he  thinks  best ;  and  it  was  never  before  contended  that  it 
was  incumbent  on  him  to  produce  evidence  against  as  well  as  for  himself.]  The 
remaining  ground  on  which  the  Plaintirts  have  rested  their  case  is  that  the  evidence 
was  not  discovered  until  the  time  for  appealing  had  expired.  But  all  Courts  are 
open  to  applications  to  appeal,  on  special  grounds :  and,  though  there  may  be  a 
certain  time  fixed  for  appealing,  it  does  not  follow  that  that  time  would  not  be 
enlarged,  if  a  proper  case  were  made  for  granting  the  indulgence.  The  case,  however, 
made  by  the  bill,  is  not  a  case  for  an  appeal  on  account  of  an  erroneous  judgment  on 
the  facts  before  the  Court,  but  for  a  proceeding  in  the  nature  of  a  bill  of  review  ;  as 
the  bill  alleges  that  new  evidence  has  been  discovered.  The  time  allowed  for  bringing 
a  bill  of  review  in  this  Court  is  20  years  ;  and  there  is  no  allegation,  in  this  bill,  [548] 
that  the  Plaintiffs  may  not  now  institute  a  proceeding  in  the  Ecclesiastical  Court 
analogous  to  a  bill  of  review.  But  suppose  that  the  time  is  expired,  and  that  by  the 
rules  of  the  Court  no  further  proceedings  can  be  had  ;  then  it  is  part  of  the  law  of 
the  land.  The  rule  that  there  can  be  no  new  trial  after  a  certain  time  may  be  a  bad 
rule,  but  it  cannot  be  relieved  against. 

The  Vice-Chancell(5R  [Sir  L.  Shadwell].  I  entertain  the  same  opinion  as  I  did 
at  first  with  respect  to  this  case,  and  that  is  that  the  demurrer  ought  to  be  allowed. 

The  impression  which  has  been  fixed  in  my  mind  for  several  years  is  that  it  is 
settled  law  that  there  is  no  method  of  escaping  from  the  efi'ect  of  probate  when 
granted,  unless  in  a  case  like  that  of  Barnedy  v.  Foicel,  in  which  Lord  Hardwicke  set 
aside  the  ground  on  which  the  probate  was  obtained.  In  this  case,  however,  no  fraud 
was  practised  on  the  Plaintitfs  in  obtaining  the  probate.  It  is  alleged,  indeed,  that 
the  testimony  of  the  testator's  medical  men  was  withheld ;  but  that  allegation  is 
perfectly  futile  ;  for  no  part}'  to  any  legal  proceeding  whatever  is  bound  to  produce 
evidence  against  himself,  or  any  evidence  except  such  as  he  thinks  proper  to  produce. 
This  bill  therefore  does  not  afford  any  such  materials  for  the  interference  of  the 
Court,  as  there  were  in  that  case  of  Barnesly  v.  Poivel,  in  which  Lord  Hardwicke  made 
a  decree,  which  aff'orded  an  opportunity  of  having  the  matter  reconsidered  in  the 
Ecclesiastical  Court. 

My  opinion  is,  on  the  authority  of  Kerrich  v.  Bransby,  which  was  so  much 
considered  by  Lord  Hardwicke,  and  on  the  authority  of  Lord  Redesdale,  that  this 
demurrer  must  be  allowed. 
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[549]    Jarvis  v.  Pond.     Feb.  15,  1839. 

rS  C  8  L  J  Ch.  167.     See  In  re  Potter's  Tnist,  1869,  L.  R.  8  Eq.  58  ; 
^  '     '  In  re  Lucas's  Will,  1880-81,  17  Ch.  D.  792.] 

JFill.     Cnnstniction. 

Testatrix  having  two  sons  and  two  daughters  living,  gave  a  legacy  to  each  of  them, 
and  then  "-ave  the  residue  to  Mary,  one  of  her  daughters,  for  life  :  "  and,  after  her 
decease,  I  will  that  the  said  property  be  equally  divided  a.mongst  such  of  my  sons 
and  daughters  as  may  be  li\'ing  at  the  decease  of  the  said  Mary  ;  and  in  case  of 
the  decease  of  any  of  my  said  sons  or  daughters,  the  surviving  children  of  any  of 
my  sons  or  daughters  to  have  their  fathers'  or  mothers'  part."  The  testatrix  had 
had  another  son  and  daughter,  both  of  whom  were  dead  at  the  date  of  her  will, 
leaving  children.     Held,  that  their  children  were  entitled  to  shares  of  the  residue. 

Mary  Pond  made  her  will,  dated  in  the  year  1807,  in  the  following  words  :  "I 
give  and  bequeath  unto  my  son-in-law,  John  Gurr,  the  sum  of  £200  ;  to  my  daughter- 
in-law,  Hannah  Pond,  widow  of  my  late  son  Gilbert  Pond,  deceased,  the  sum  of  £200; 
to  my'  son,  William  Pond,  the  sum  of  £200,  to  be  paid  to  them  within  six  months 
next  after  my  decease :  also  I  give  and  bequeath  to  my  son,  Samuel  Pond,  the  interest 
of  £200,  being  £10  a  year,  to  be  paid  to  him  or  his  present  wife  during  the  term  of 
their  or  either  of  their  natural  lives ;  to  my  daughter,  Elizabeth  Such,  the  interest  of 
£200,  being  £10  a  year,  to  be  paid  to  her  during  the  term  of  her  natural  life.  The 
last  two  legacies  I  leave  in  the  manner  mentioned,  in  consideration  that  neither  of 
the  parties  have  children.  Also  I  give  and  bequeath  to  my  daughter,  Mary  Pond,  all 
the  residue  and  remainder  of  my  property,  goods  and  chattels,  subject  to  the  payment 
of  the  above-mentioned  legacies,  during  her  natural  life ;  and,  after  her  decease,  I  will  that 
the  said  property  be  equally  divided  amongst  such  of  my  sons  and  daughters  as  may 
be  living  at  the  time  of  the  decease  of  the  said  Mary  Pond ;  and  in  case  of  the  decease 
of  ami  of  my  said  sons  on-  daughters,  the  surviving  children  of  any  of  my  sons  or 
daughters  to  have  their  fathers'  or  mothers'  part,  to  be  equally  divided  amongst  them." 

[550]  The  testatrix  died  in  1809.  Four  of  her  children  survived  her,  namely, 
Samuel,  William,  Elizabeth,  the  wife  of  J.  Such,  and  Mary,  but  none  of  them  had 
any  issue.  The  testatrix  had  had  three  other  children,  Gilbert,  John,  and  Sarah,  the 
wife  of  John  Gurr,  all  of  whom  were  dead  at  the  date  of  her  will.  Gilbert  and 
Sarah  left  children,  but  John  left  no  issue.  Mary  Pond,  the  daughter,  died  in  1837, 
at  which  time  all  the  testatrix's  children,  except  William,  were  dead.  The  Plaintiff 
claimed  a  share  of  the  testatrix's  residue  under  an  assignment  from  a  child  of 
Sarah  Gurr. 

Mr.  Knight  Bruce  and  Mr.  Romilly,  for  the  Plaintiff.  There  is  nothing  in  this 
will  which  necessarily  requires  that  the  words,  "in  case  of  the  decease  of  any  of  my 
said  sons  and  daughters,"  should  be  held  to  mean  either  a  future  or  a  contingent 
event.  Those  words  mean,  "  in  any  case  of  the  death  of  any  of  my  said  sons  and 
daughters,  whether  it  has  happened  or  may  happen."  Tytherleigh  v.  Harbin  {ante,  vol. 
vi.  p.  329),  Giles  v.  Giles  {ante,  vol.  viii.  p.  360).  There  was  more  difficulty  in  arriving 
at  the  conclusion  in  those  cases  than  there  is  here ;  but  there  the  decisions  were 
founded  on  the  presumed  natural  intention  of  the  testator,  and  the  words  were 
considered  sufficient  to  enable  the  Court  to  give  effect  to  that  intention. 

Mr.  G.  Richards  and  Mr.  Lewis,  for  a  Defendant  in  the  ;same  interest  as  the 
Plaintiff,  relied  on  the  expression  "the  surviving  children  of  any  of  my  sons  and 
daughters"  (not  "said  sons  and  daughters"),  as  shewing  an  intention  to  include  all 
the  testatrix's  sons  and  daughters. 

[551]  Mr.  Younge  and  Mr.  Sydenham  Clarke  appeared  for  other  Defendants  in  the 
same  interest  as  the  Plaintiff. 

Mr.  Jacob  and  Mr.  Piggott,  for  the  Defendant  William  Pond.  This  case  is 
different  from  those  that  have  been  referred  to.  Those  cases  proceeded  on  the  rule 
of  adhering  to  the  strict  meaning  of  the  words  iu  the  will.     In  Tytherleigh  v.  Harbin 
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the  gift  was  to  the  children  of  Robert  Tytherleigh  who  should  be  living  at  the  time 
of  his  decease,  aud  the  issue  of  such  of  them  as  should  be  then  dead  leaving  issue ; 
itiferriiig  in  plain  terms,  to  any  one  who  should  be  then  dead,  without  regard  to  the 
period  of  death.  The  expression  in  this  will,  "  in  case  of  the  decease  of  any  of  my 
said  sons  or  daughters,"  means  "  in  case  of  any  of  my  sons  or  daughters,  whom  I 
have  before  named,  dying  in  the  lifetime  of  Mary  Pond."  The  words,  "in  case," 
naturally  refer  to  futurity,  and  not  to  an  event  that  has  happened  many  years  before. 
Besides,  the  testatrix  says,  "  the  surviving  children  of  any  of  my  sons  or  daughters 
to  have  their  father's  or  mother's  part."  It  is  true  that  the  parts  of  the  sons  and 
daughters  who  were  living  were  contingent.  Those  words,  however,  are  applicable 
to  presumptive  parts ;  but  they  are  entirely  inapplicable  to  the  part  of  a  son  or 
daughter  who  was  dead  at  the  date  of  the  will,  and  therefore  never,  in  any  event, 
could  have  taken  a  jjart.  In  Tythcrleujh  v.  Harbin  the  issue  were  not  to  take  their 
fathers  or  mother's  part,  but  the  part  which  their  parents  or  parent  would  have  been, 
entUleil  to  if  then  living.  It  is  obvious  that  the  only  difficult}^  in  that  case  was  as  to 
the  construction  to  be  put  upon  the  words  "if  then  living."  In  Giles  \.  Giles  the 
testator  bequeathed  his  residue  in  trust  for  all  and  every  the  children  and  child  of 
his  body  living  at  the  decease  of  [552]  his  wife  ;  and  if  any  of  such  children  should 
be  dead  at  the  decease  of  his  wife  and  shoukl  leave  issue,  then  the  children  of  such 
his  son  or  daughter  were  to  be  entitled  to  their  parents'  share ;  and  your  Honor  held 
that  no  meaning  could  be  affixed  to  the  words  "  such  son  or  daughter,"  except  "  child 
or  children  ;"  and  there  was  nothing  in  that  case  to  refer  to  a  future  death;  and, 
consequently,  there  was  no  reason  why  the  children  of  a  daughter  who  was  dead  at 
the  date  of  the  will  should  not  be  included  in  the  bequest.  In  Smith  v.  Smith  {ante, 
vol.  viii.  p.  3.53)  the  son  who  died  was  precisely  within  the  words  of  the  will ;  as  he 
died  in  the  lifetime  of  the  testator's  wife. 

In  this  case  it  is  impossible  to  hold  that  the  words,  "  in  case  of  the  decease  of  any 
of  my  said  sons  or  daughters,"  refer  to  the  death  of  children  who  died  several  years 
•  before. 

The  Vice-Chancellor  [Sir  L.  Shad  well].  This  is  a  very  simple  case. 
The  testatrix  made  her  will  at  a  time  when  one  of  her  children,  John,  was  dead  ; 
and  of  him  no  notice  is  taken.  At  the  date  of  her  will  she  also  had  two  other 
children  who  were  dead,  and  those  were  the  only  ones  who  left  issue.  She  had  also 
four  other  children,  and  then  she  makes  her  will  [His  Honor  here  read  the  bequests 
to  John  Gurr,  Hannah  Pond,  William  Pond,  Samuel  Pond,  and  Elizabeth  Such],  and 
she  takes  notice  that  neither  of  the  two  last^mentioned  legatees  had  children.  This 
affords  a  reasonable  presumption  that  she  was  aware  that  Sarah  and  Gilbert  had  left 
children.  Then  she  says,  "  also  I  give  and  bequeath  [553]  to  my  daughter,  Mary 
Pond,  all  the  residue  and  remainder  of  my  property,  goods  and  chattels,  subject  to 
the  payment  of  the  above-mentioned  legacies,  during  her  natural  life."  Now  it  is 
plain,  under  this  bequest,  that  neither  Mar}'  Pond  nor  anj'  of  her  children  could  be 
intended  to  take  any  share  of  the  residue.  Then  she  says  :  "And  after  her  decease, 
I  will  that  the  said  property  be  equally  divided  between  such  of  my  sons  and 
daughters  as  may  be  living  at  the  time  of  the  decease  of  the  said  Mary  Pond."  Now, 
there  were  no  children  who  could  answer  the  description  of  daughters  in  the  plural 
number,  except  Elizabeth,  who  was  alive,  and  Sarah,  who  was  dead.  Then  the 
testatrix  says :  "  And,  in  case  of  the  decease  of  any  of  my  said  sons  or  daughters, 
the  surviving  children  of  any  of  my  sons  or  daughters  to  have  their  father's  or 
mother's  part."  It  has  been  argued  that  the  words  "in  case  of  the  decease"  cannot 
be  held  to  include  predeceased  children,  but  must  be  considered  as  applicable  to 
living  children  alone.  But  it  appears  to  me  that  the  expression,  "  in  case  of  the 
decease  of  any  of  my  said  sons  or  daughters,"  exactly  comprehends  a  predeceased 
child.  But  you  are  not  to  take  only  those  words,  "  in  case  of  the  decease,"  for,  if  you 
go  on  to  what  follows,  you  find  what  she  means  to  do,  namely,  to  provide  for  the 
contingency  of  children  living  at  the  death  of  Mary  Pond,  who  should  be  children  of 
sons  or  daughters  who  were  then  deceased  ;  and  then  the  expression,  "  in  case  of  the 
decease,"  means  only  this,  "  in  case  any  child  or  children  shall  be  then  alive  who  are 
the  issue  of  any  of  my  children  who  are  then  dead."  So  that  it  seems  effectually  to 
include  the  children  of  all  those  who  were  then  dead,  as  well  of  those  who  were 
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then  living  And  then  she  says,  "To  have  their  father's  or  mothers  part  to  be 
equallv  [554]  <livided  between  them  ;"  and  though  there  is  some  violence  in  assigning 
a  shai-e  to  the  father  or  mother,  when  they  never  would  have  taken  any,  yet  it  is 
plain  that  she  intended  that  the  children  living  at  the  decease  of  Mary  Pond  should 
take  a  share  of  her  property,  and  also  that  the  children  of  such  of  her  sons  and 
dauo-hters  as  should  be  then  dead  were  to  take  the  shares  which  their  parents  would 
have  been  entitled  to  if  they  had  been  living  at  the  death  of  Mary  Pond. 

There  is  not  half  so  much  difficulty  in  this  case  as  there  was  in  the  case  of  toUins 
V  Mrt-w!  reported  in  the  note  to  Smith  v.  Smith  {ante,  vol.  viii.  p.  3-56),  and  yet  it 
was  held  'there  that  the  children  of  deceased  children  took.  Tytherleigh  v.  Harhin 
and  Smith  v.  Smith  do  not  immediately  apply  to  this  case  ;  but  Giles  v.  Giles  does,  for 
there  there  was  a  child  entitled  to  a  portion,  and  it  was  held  that  the  children  of  a 
deceased  child  would  have  taken  :  and,  therefore,  it  appears  to  me  that,  on  the  plain 
words  of  this  will,  there  is  no  difficulty.  t,      ,        ,  o      ,.   r,  •     j 

Declare  that  such  of  the  children  of  Gilbert  Pond  and  Sarah  Gurr  as  survived 
Mary  Pond,  the  testatrix's  daughter,  are  entitled  respectively  to  such  shares  of  the 
testatrix's  residuary  personal  esUite  as  their  respective  parents  would  have  taken  if 
they  had  survived  Mary  Pond. 

[555]     Ex  parte  UkSSRALL.     /"eft.  15,  1839. 

[S.  C.  8  L.  J.  Ch.  187  ;  3  Jur.  196.] 

Will.     Construction.     Mortgaged  Estate. 

A.,  being  seised  of  the  equity  of  redemption  of  lands  in  N.,  and  also  of  the  legal 
estate,  as  heir  to  his  father,  to  whom  he  had  mortgaged  the  lands  in  fee,  devised 
his  estates  in  N.  and  elsewhere,  to  trustees  in  trust  to  sell.  Held,  that  the  legal 
estate  in  the  mortgaged  property  did  not  pass  by  the  will. 

In  1796  R.  Marshall  made  a  mortgage  of  an  estate  situated  in  North  Killingholme 
to  his  father  in  fee.  The  father  died  intestate  as  to  the  mortgaged  estate,  leaving 
R.  Marshall  his  heir  at  law,  and  having  appointed  his  wife  and  another  person  his 
executors.  R.  Marshall  died  in  1824,  having  by  his  will,  dated  in  1824,  devised  his 
estates  in  North  Killingholme  and  all  other  his  real  estates  to  trustees  in  trust  to 
sell.     The  mortgage  was  not  paid  off  until  after  R.  Marshall's  death. 

The  question  on  the  hearing  of  a  petition  presented  under  1 1  Geo.  4  and  1  Will. 
4,  c.  60,  was  whether  the  legal  estate  in  the  mortgaged  premises  was  vested  in  the 
son  and  heir  of  R.  Marshall,  or  in  the  devisees  under  his  will. 

Mr.  Sidebottom  and  Mr.  Dugraore,  for  the  petition,  contended  that  the  equity  of 
redemption  in  the  estate  in  North  Killingholme  passed  by  the  devise,  but  that  the 
legal  estate  did  not  pass.     Fausset  v.  Carpenter  (2  Dow  &  Clark,  P.  C.  232). 

The  Vice-Ghancellor  [Sir  L.  Shadwell].  The  Lord  Chancellor  was  not  present 
when  that  case  was  decided  in  the  House  of  Lords.(l) 

[556]  A  will  is  a  mere  voluntary  instrument ;  and  it  appears  to  me  to  be  plain 
enough  in  this  case  that  R.  Marshall  could  not  intend  to  have  a  sale  made  of  that 
estate  which  he  could  not  have  sold  without  committing  a  breach  of  trust  ;(2)  there- 
fore I  shall  declare  that,  according  to  the  true  construction  of  the  will,  the  legal  estate 
did  not  pass  to  the  trustees,  but  descended  to  the  testator's  son  and  heir  at  law ;  and 
that  he  is  a  trustee  of  it  within  the  Act. 

(1)  The  Vice-Chancellor,  on  the  case  of  Fausset  v.  Carpenter  being  cited,  said  that 
some  important  words  which  he  had  added  in  his  copy  of  the  report  were  omitted  in 
the  statement  of  the  conveyance  to  Fausset.  Those  words  were  :  "  They  and  each  of 
them  granted  the  lands,  and  all  the  estate,  right,  title,  trust,  inheritance,  property, 
claim  and  demand,  either  at  law  or  in  equity,  of  them  and  each  and  every  of  them, 
of,  in,  or  to  the  said  lands,"  &c. 

(2)  R.  Marshall  being,  as  it  seems,  a  trustee  of  the  mortgaged  estate  for  the 
executors  of  his  father. 
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[556]    Stainbank  v.  Fernley.     Feb.  13,  1839. 

[S.  C.  8  L.  J.  Ch.  142 ;  3  Jur.  262.] 

Joint  Stock  Company.     Fraud.     Parties. 

The  directors  of  a  joint  stock  company,  in  order  to  sell  their  shares  to  advantage, 
represented  in  their  reports  and  by  their  agents,  that  the  affairs  of  the  company 
were  in  a  very  prosperous  state,  and  declared  large  dividends  at  a  time  when  the 
affairs  of  the  company'  were  greatly  embarrassed.  A  person  who  had  been  induced 
by  those  means  to  purchase  shares  of  one  of  the  directors,  filed  a  bill  against  that 
director,  praying  to  be  repaid  his  purchase-money,  and  offering  to  retransfer  the 
shares  ;  a  demurrer  for  want  of  equity,  and  because  all  the  other  partners  ought  to 
have  been  made  parties,  was  overruled. 

In  1834  a  joint  stock  banking  company,  called  the  Northern  and  Central  Bank  of 
England  was  established  at  Manchester,  and  the  Defendant  Fernley  was  appointed  one 
of  the  directors.  By  the  deed  of  settlement  it  was  provided  (amongst  other  things) 
that  the  capital  of  the  company  should  be  divided  into  50,000  shares  of  £10  each  : 
that  no  subscriber  should  be  con-[557]-sidered  as  a  proprietor  until  he  had  executed 
the  deed  ;  and  that  no  transfer  of  shares  should  be  made  without  the  consent  of  the 
directors  being  first  obtained,  nor  until  all  calls  thereon  had  been  paid  up,  and  all 
debts  and  engagements  from  the  proprietors  thereof  to  the  company  had  been  paid 
and  satisfied. 

At  a  general  meeting  of  the  company,  held  in  April  1836,  the  directors  produced 
their  accounts  up  to  the  31st  of  December  preceding,  and  made  a  report,  in  which  they 
represented  that  the  affairs  of  the  company  were  in  a  most  flourishing  state,  and  that 
a  dividend  of  £~  per  cent,  could  then  be  paid  out  of  the  clear  profits ;  and  a  dividend 
to  that  amount  was  accordingly  declared.  In  the  early  part  of  August  1836,  Mr. 
Johnston,  a  sharebroker  at  Manchester,  strongly  recommended  the  Plaintiff  to  purchase 
shares  in  the  bank,  and,  in  order  to  overcome  the  disinclination  which  the  Plaintiff 
felt  to  become  a  purchaser  of  shares  at  that  particular  period,  assured  the  Plaintiff 
that  he  had  private  information  upon  which  he  could  depend,  and  which  proceeded 
from  the  fountain  head  (meaning,  as  the  Plaintiff  understood,  the  directors  or  their 
agents),  that  the  bank  was  one  of  the  most  prosperous  concerns  in  England,  that  a 
most  favourable  report  of  its  affairs  was  then  in  preparation,  and  that  a  half-yearly 
dividend  of  £8  per  cent,  on  each  share  would  be  declared  at  the  next  general  meeting, 
to  be  held  at  the  end  of  the  month,  and  that  the  shares  would  soon  be  at  a  premium 
of  between  £6  and  £7.  The  Plaintiff,  confiding  in  these  representations,  which  he 
was  the  more  readily  induced  to  believe  in  consequence  of  the  previous  favourable 
repwrt  of  the  directors  and  the  declaration  of  the  previous  dividend,  purchased  of 
Johnston  25  shares  at  a  premium  of  £5,  7s.  6d.  each.  When  the  deed  of  transfer  of 
these  [558]  shares  was  brought  to  the  Plaintiff,  he  observed  that  the  name  inserted 
in  it,  as  that  of  the  vendor,  was  W.  Robinson,  upon  which  he  asked  Johnston  who 
W.  Robinson  was ;  to  which  Johnston  replied  that  he  did  not  know,  but  that  it  was 
of  no  con.sequence  as  the  bank  had  accepted  the  transfer.  At  a  meeting  held  on  the 
25th  of  Aug.  1836,  a  half-yearly  di\"idend  of  £8  per  cent,  on  each  share  was  declared  ; 
and  a  report  by  the  directors  was  printed  and  circulated,  containing  a  still  more 
favourable  account  than  the  prior  one  of  the  state  of  the  company's  affairs.  The 
Plaintiff  received  the  dividend  and  executed  the  deed  of  settlement.  In  November 
1836  the  directors  were  under  the  necessity  of  applying  for  a  large  loan  to  the  Bank 
of  England ;  and,  upon  the  investigation  which  took  place  on  that  occasion,  it  appeared 
that  the  company's  affairs,  owing,  principally,  to  the  misconduct  of  the  directors, 
were  in  a  very  embarrassed  state,  and  that  they  had  never  been  in  such  a  state  as  to 
justify  the  directors  in  making  the  reports  and  declaring  the  dividends  before 
mentioned ;  those  reports  and  dividends  having  been  made,  and  other  fraudulent 
practices  resorted  to  by  the  directors,  in  order  to  raise  and  keep  up  the  price  of 
shares  in  the  market,  so  as  to  enable  them  to  sell  their  own  to  advantage,  which  the 
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Defendant  Fernley  and  many  of  the  other  directors  (to  each  of  whom  1000  shares 
were  orio-inally  allotted)  had  done  ;  and,  in  order  to  conceal  such  sales  from  the  public, 
they,  acUng  in  concert  together,  effected  the  sales  in  the  names  of  other  persons  as 

the  owners.  ,        t^  ,      ,  ,,        , 

The  bill,  to  which  W.  Robinson  as  well  as  Fernley  was  made  a  Defendant,  alleged, 
after  statin''  as  above,  that  the  Plaintiff  had  discovered  that  the  shares  which  he  had 
purchased  were  not  placed  in  Johnston's  hands  for  sale  by  the  owner  thereof,  but  ia 
the  hands  of  T.  Tessey-[559]-man,  another  sharebroker  at  Manchester,  for  that  pur- 
pose ;  that  Fernley  employed  Tesseyman  as  his  broker  for  the  sale  of  shares,  and  that 
the  shares  sold  to  the  Plaintiff,  together  with  many  other  shares  belonging  to  Fernley, 
were  placed  in  Tesseyman's  hands  for  sale  hi/  Fernley,  or  by  W.  Robinson  on  his  behalf ; 
that  Fernley  and  Robinson,  acting  in  privity  and  concert  together,  or  one  of  them,  gave 
instructions  to  Tesseyman  to  conceal  from  the  purchaser  the  name  of  the  real  owner 
thereof,  and,  for  that  purpose,  to  cause  the  name  of  Robinson  or  some  other  person 
to  be  inserted  as  the  vendor  in  the  deed  of  transfer ;  that,  for  better  effectuating  such 
concealment,  Tesseyman,  with  the  privity  and  at  the  instigation   of   Fernley  and 
Robinson,  or  one  of  them.,  employed  other  brokers  to  effectuate  sales  of  such  shares  without 
communicating  to  them  the  name  of  the  real  owner  thereof ;  that  the  25  shares  sold 
to  the  Plaintiff  were  part  of  the  shares  in  the  bank  belonging  to  Fernley,  which 
Tesseyman  was  instructed  to  sell  as  aforesaid  in  the  name  of  Robinson,  and  Johnston 
and  Tesseyman  divided  the  usual  commission  on  the  sale  thereof ;  that  Johnston  paid 
the  purchase-money  for  the  25  shares  to  Tesseyman,  and  Tesseyman  paid  it  over  to 
Fernley,  and  Fernley,  or  someone  on  his  behalf,  caused  the  deed  of  transfer  to  be 
prepared   and  the   name  of  Robinson  to  be  inserted   therein   as   the   vendor ;    that 
Johnston  was  induced  to  recommend  the  Plaintiff  to  purchase  the  25  shares  in  con- 
sequence of  the  representations  made  by  Fernley  and  the  other  directors  as  before 
mentioned,  and  also  by  reason  of  the  manager  of  the  bank  having,  at  the  instigation 
of  Fernley,  informed  Johnston  that  the  affairs  of  the  bank  were  very  prosperous,  and 
advised  him  to  purchase  and  to  recommend  his  customers  to  purchase  shares,  stating 
that  they  would  shortly  be  at  a  premium  of  £6  or  £7  ;    that,  if  the  Plaintiff  had 
known  that  the  25  shares  belonged  to  Fernley  or  to  any  other  director  [560]  of  the 
company,  he  would  not  have  purchased  them  without  further  inquiry,  and,  if  he  had 
found  that  Fernley  and  other  directors  had  disposed  of  their  shares  to  any  great 
extent,  his  confidence  in  the  prosperity  and  stability  of  the  bank  would  have  been 
shaken,  and  he  would  not  have  purchased  shares  therein  ;  that  Fernley  and  the  other 
directors  were  privy  to  and  approved  of  the  reports  and  dividends  made  in  April  and 
August  1836 ;  that  those  reports  and  dividends  were  made  by  Fernley  and  the  other 
directors  for  the  fraudulent  purpose  of  serving  their  own  private  interest,  and  that 
they  then  well  knew  that  the  affairs  of  the  bank  were  not  in  a  condition  to  justify 
the  making  of  them. 

The  bill  prayed  that  it  might  be  declared  that  the  Plaintiff  was  induced  to  purchase 
his  shares  by  the  aforesaid  fraudulent  representations  and  practices  of  the  Defendants  ; 
and  that  such  purchase,  as  between  him  and  the  Defendants,  might  be  declared  void, 
and  that  the  Defendants  might  repay  to  him  the  purchase-money  and  the  expenses  of 
the  transfer  of  his  shares,  with  interest ;  the  Plaintiff  being  willing  to  pay  or  allow  to 
the  Defendants  the  dividend  which  he  had  received,  and  to  retransfer  the  shares  ;  and 
that  the  Defendants  might  indemnify  the  Plaintiff  from  any  losses  that  might  arise  to 
him  in  consequence  of  his  having  purchased  the  shares. 

Fernley  demurred  for  want  of  equity,  and  because  all  the  partners  in  the  bank 
ought  to  have  been  made  parties  to  the  bill. 

Mr.  Knight  Bruce  and  Mr.  Koe,  in  support  of  the  demurrer.  No  fraud  on  which 
this  Court  can  act  is  alleged  by  this  bill ;  and,  if  it  were,  it  is  not  alleged  with  suf- 
[561]-ficient  certainty  with  respect  to  the  party  for  whom  we  appear.  It  is  not  stated 
that  any  communication  passed  between  the  Plaintiff  and  Fernley,  at  the  time  of  the 
sale.  What  took  place  after  the  sale  cannot  be  of  any  importance.  The  representa- 
tions as  to  the  prosperity  of  the  bank  were  vague,  and  were  made,  not  to  the  Plaintiff 
individually,  but  to  the  public  at  large ;  and  even  if  those  representations  had  been 
niade  by  Fernley  to  the  Plaintiff,  the  Plaintiff  would  not  be  entitled  to  any  relief  on 
that  account ;  for  every  vendor  is  at  liberty  to  praise  the  article  which  he  offers  for 
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sale,  and  it  is  the  duty  of  the  purchaser  not  to  trust  to  the  vendor's  representations, 
but  to  ascertain,  from  other  quarters,  whether  those  representations  are  correct. 

The  Plaintiff  has  no  right  to  complain  on  account  of  Robinson's  name  having  been 
used  instead  of  Fernley's  ;  for  he  never  inquired  who  was  the  seller  of  the  shares 
until  the  deed  of  transfer  was  brought  to  him  for  signature,  which  was  some  time 
after  he  had  purchased  the  shares ;  and  if  he  had  been  told  at  the  first  that  Fernley 
was  the  seller,  that  information  would  not  have  put  him  on  his  guard,  as  the  25  shares 
were  a  very  small  proportion  only  of  the  shares  held  by  Fernley,  and  the  Plaintiff 
would  not  have  known  that  any  of  the  other  directors  were  disposing  of  their  shares. 
FeUowes  v.  Lord  G-ioydyr  {ante,  vol.  i.  p.  63  and  1  Russ.  A:  Myl.  83).  Supposing,  how- 
ever, that  any  fraud  has  been  practised  on  the  Plaintiff,  he  is  not  without  remedy,  as 
a  Court  of  law  may  give  him  damages.     Dohell  v.  Stevens  (3  Barn.  &  Cress.  623). 

This  case  is  one  of  a  joint  stock  company  allowing  [562]  the  transfer  of  shares 
under  certain  restrictions.  The  Plaintiff,  on  his  own  shewing,  has  become  a  partner 
in  the  bank :  for  he  states  in  his  bill,  that  he  has  purchased  shares,  executed  the  deed 
of  settlement,  and  received  a  dividend  ;  and  he  asks  that  his  purchase  may  be  declared 
void,  and  offers  to  retransfer  his  shares  to  the  Defendants.  But  the  retirement  of 
one  partner  from  a  concern,  and  the  introduction  of  a  new  partner,  are,  both  of  them, 
transactions  in  which  all  the  other  partners  are  interested.  The  deed  of  settlement, 
too,  in  this  case,  expressly  stipulates  that  no  transfer  of  shares  shall  take  place,  with- 
out notice  having  been  given  to  the  directors  and  their  consent  obtained ;  but  there 
is  no  allegation  in  this  bill  that  any  such  consent  has  been  obtained.  A  party  who 
seeks  to  rescind  a  transaction  in  a  Court  of  Equity  must  be  able  to  restore  the  party 
with  whom  he  has  dealt  to  his  original  position  ;  but  the  property  which  the  Plaintiff 
has  acquired  is  so  circumstanced  that  it  is  not  in  his  power,  in  the  absence  of  the 
other  partners,  to  relinquish  it,  nor  is  it  in  his  power  to  vest  it  in  either  of  the 
Defendants ;  for,  in  no  case  can  a  partner,  without  the  concurrence  of  his  co-partners, 
withdraw  from  a  partnership  and  admit  another  person  into  it.  The  Plaintiff,  there- 
fore, cannot,  in  the  absence  of  the  other  shareholders  in  this  company,  rescind  the 
purchase  which  he  has  made  ;  for  he  cannot  place  the  party  from  whom  he  purchased 
in  the  situation  in  which  he  originally  was. 

The  case  of  Blain  v.  Agar  {ante,  vol.  i.  p.  37)  also  shews  that,  in  a  case  like  the 
present,  the  other  partners  are  necessary  parties. 

[563]  Mr.  Jacob  and  Mr.  Geldart  appeared  in  support  of  the  bill :  but 

The  Vice-Chancellor  [Sir  L.  Shadwell],  without  hearing  them,  delivered  judg- 
ment as  follows.  Although  the  statements  in  this  bill  are  not  very  methodically 
arranged,  yet  the  different  portions  of  it,  when  taken  together,  are  quite  sufficient  to 
make  a  very  clear  case  against  the  Defendant  Fernley. 

First,  the  bill  represents  that,  at  a  general  meeting  of  the  company,  held  at 
Manchester,  on  the  28th  of  April  1836,  a  report  of  the  directors  was  read,  giving  an 
account  of  the  affairs  of  the  company,  for  the  year  ending  the  31st  of  December  1835, 
and  representing  them  to  be  in  so  flourishing  a  state  that  a  dividend  of  £,1  per  cent, 
could  properly  be  paid  out  of  the  clear  profits,  and  that  such  dividend  was  accordingly 
declared  by  the  directors,  on  the  amount  of  capital  subscribed,  being  £10  on  each 
share.  Then  Mr.  Johnston  is  introduced  into  the  narrative,  as  the  agent  of  Mr. 
Fernley,  for  the  purpose  of  selling  some  of  his  shares ;  and  the  bill  alleges  that,  in 
the  early  part  of  August  1836,  Mr.  Johnston,  who  was  a  respectable  share-broker  at 
Manchester,  strongly  recommended  the  Plaintiff  to  purchase  shares  in  the  company, 
and,  in  order  to  overcome  the  disinclination  which  the  Plaintiff  expressed  to  become 
a  purchaser  of  any  shares  at  that  particular  period,  he  assured  the  Plaintiff  that  he 
had  private  information,  upon  which  he  could  depend,  and  which  proceeded  from  the 
fountain-head  (meaning,  as  the  Plaintiff  then  understood,  either  the  directors  of  the 
bank  or  their  agents),  that  the  bank  was  one  of  the  most  prosperous  concerns  in 
England  :  that  a  most  [564]  favourable  report  of  its  affairs  was  then  in  preparation,  and 
that  a  half-yearly  dividend  would  be  declared,  of  £8  per  cent,  per  annum,  at  the  general 
meeting  to  be  held  at  the  end  of  that  month,  and  that,  after  payment  thereof,  there 
would  be  a  large  surplus  arising  from  the  profits  of  the  bank,  and  that  the  shares 
thereof  would  soon  be  at  a  premium  of  between  £6  and  £7  :  that,  confiding  in  the 
representations  of  Johnston,  the  truth  whereof  the  Plaintiff  was  more  readily  induced 
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to  believe  by  reason  of  the  previous  favourable  report  of  the  directors  and  the  declara- 
tion of  the  previous  dividend,  the  Plaintiff  was  induced  by  reason  of  such  representa- 
tions and  the  aforesaid  previous  report,  and  the  dividend  thereby  declared,  to  purchase, 
and,  accordingly,  agreed  with  Mr.  Johnston,  to  purchase  25  shares  in  the  company, 
at  the  price 'of  £15,  7s.  6d.  each,  being  a  premium  of  £5,  7s.  6d.  on  every  share 
beyond  the  amount  of  capital  paid  up.  Then  follows  the  report  of  the  25th  of  August 
1836,  which  verifies  the  predictions  of  Mr.  Johnston.  Then  it  is  stated  that,  notwith- 
standing the  allegation  in  that  report  respecting  the  steady  and  increasing  prosperity 
of  the  bank,  to  the  great  surprise  and  disappointment  of  the  Plaintiff  and  the  other 
purchasers  of  shares,  the  affairs  of  the  bank  became,  shortly  afterwards,  so  embarrassed 
that  the  directors  found  it  impossible  to  meet  the  engagements  of  the  company  without 
large  pecuniary  assistance,  and  they,  accordingly,  in  November  1836,  applied  to  the 
Governor  and  Company  of  the  Bank  of  England  to  make  them  large  advances  for  that 
purpose,  which  the  Governor  and  Company  of  the  Bank  of  England  agreed  to  do,  and 
have  since  accordingly  done,  to  a  large  amount,  upon  certain  terms,  one  of  which  was 
that  the  affairs  and  all  the  books  and  accounts  of  the  said  joint  stock  banking  com- 
pany should  be  submitted  to  the  investigation  of  certain  directors  of  the  Bank  of 
[565]  England  and  their  solicitor  and  such  persons  as  they  should  think  fit  to  appoint, 
as  inspectors,  to  investigate  the  same ;  that  the  affairs  of  the  joint  stock  banking 
company  were  accordingly  investigated  by  the  persons  appointed  by  the  Bank  of 
England,  and  that,  by  means  of  such  investigation,  it  was  discovered,  as  the  fact  is, 
that  the  embarrassments  of  the  bank  had  been  occasioned,  principally,  by  the  mis- 
conduct of  the  directors ;  that  the  affairs  thereof  were  never  in  such  a  condition  as  to 
ju.stify  the  directors  in  making  the  reports  and  declaring  the  dividends  aforesaid,  and 
that  such  reports  were  made  and  such  dividends  declared,  and  various  other  fraudulent 
practices  were  adopted  by  them,  to  raise  the  price  of  shares  in  the  market,  in  order 
that  they  might  benefit  themselves  by  the  sale  of  those  allotted  to  them,  at  high 
premium.s,  and  in  other  ways,  to  benefit  themselves  individually.  Then  there  is  a 
distinct  statement  that,  at  the  time  when  the  report  of  April  1836  was  made,  the 
clear  profits  of  the  bank,  as  was  well  known  to  the  Defendant  Fernley,  were  not 
sufficient  for  the  payment  of  a  dividend  of  £7  per  cent,  upon  the  subscribed  capital, 
and,  in  order  to  make  up  the  apparent  profits  sufficient  for  that  purpose,  the  Defen- 
dant Fernley  and  the  other  directors  estimated  the  value  of  29,000  reserved  shares 
of  the  bank  then  in  hand  at  £11  each,  or  £1  premium  each,  and  accordingly  included 
the  sum  of  £29,000  in  the  apparent  profits  of  the  year,  although,  in  fact,  none  of 
those  reserved  shares  had  then  been  sold,  and  about  20,000  thereof  still  remain  on 
hand.  Then  there  is  a  charge  as  to  the  report  of  August  1836,  similar  to  the  one 
before  made  respecting  the  report  of  April  1836  ;  and  then  there  is  a  distinct  charge 
that  1000  shares  were  originally  allotted  to  the  Defendant  Fernley  and  each  of  the 
other  directors,  and  that  the  shares  which  were  [566]  sold  were  part  of  those  shares. 
Then  it  is  alleged  that,  at  the  time  when  Johnston  recommended  to  the  Plaintiff  the 
purchase  of  the  shares  aforesaid,  he  had,  in  fact,  been  informed  by  Thomas  Evans, 
the  manager  of  the  bank  at  Manchester,  that  the  affairs  thereof  were  in  a  very 
prosperous  state,  and  that  a  most  favourable  report  of  its  affairs,  which  was  then  in 
preparation,  would  be  made  at  the  general  meeting  in  August  1836  ;  and  that  Mr. 
Evans  strongly  advised  Mr.  Johnston  to  purchase  and  to  advise  his  customers  to 
purchase  shares  in  the  bank  at  the  then  current  price,  stating  that  they  would  soon 
be  at  a  premium  of  between  £6  and  £7 ;  that  such  representations  were  made  to 
Mr.  Johnston  and  also  to  other  brokers  and  persons  at  Manchester,  by  Mr.  Evans,  as 
the  agent  and  with  the  privity  and  at  the  instigation  of  the  said  John  Fernley  and 
other  directors  of  the  said  bank,  for  the  purpose  of  raising  the  price  of  the  shares  in 
the  market;  that  by  means  of  such  fraudulent  contrivances  the  said  John  Fernley 
has  been  enabled  to  effect  sales  of,  and  has,  in  fact,  sold  at  a  high  premium,  nearly  the 
whole  of  the  shares  allotted  to  him,  and  has  thereby  realized  profits  to  the  amount  of 
many  thousand  pounds. 

Now,  puttuig  all  these  statements  together,  it  appears  to  me  to  be  distinctly 
alleged  that  false  representations  were  made  by  the  directors  and  their  agents,  to 
induce  the  public  to  purchase  their  shares  at  a  price  which  they  were  not  justified 
to  ask,  having  regard  to  the  foundation  on  which  that  price  was  asked.     Therefore, 
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in  my  opinion,  quite  a  sufficient  case  is  stated  on  this  bill  to  induce  the  Court  to 
relieve  as  against  the  Defendant  Fernley. 

Next,  with  respect  to  the  objection  for  want  of  [567]  parties.  The  bill  asks  that 
the  transaction  between  Fernley  and  the  Plaintift"  may  be  rescinded,  and  that  Fernley 
may  be  ordered  to  repay  to  the  Plaintiti"  the  purchase-money  for  the  shares,  that  the 
Plaintiff  may  retransfer  the  shares  to  him,  and  that  he  may  indemnify  the  Plaintiff 
against  any  losses  that  he  may  sustain  by  reason  of  his  having  become  the  purchaser 
of  the  shares.  Now,  what  any  of  the  other  partners  has  to  do  with  this  I  confess 
that  I  am  at  a  loss  to  understand. 

My  opinion,  therefore,  is  that  the  demurrer  must  be  overruled. 

[567]    Sheppard  v.  Duke.     Feb.  19,  1839. 

[S.  C.  8  L.  J.  Ch.  228;  3  Jur.  168.] 

Legacy.     Statute  of  Limitations. 

The  40th  sect,  of  the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27,  applies  to  legacies 
payable  out  of  personal  estate  as  well  as  to  legacies  charged  on  real  estates. 

The  bill  was  filed  against  the  executors  of  a  testator  whose  will  had  been  proved 
more  than  20  years  before  the  commencement  of  the  suit,  to  compel  payment  of 
pecuniary  legacies  given  to  the  Plaintiffs,  and  payable  out  of  the  testator's  personal 
estate  only.     The  Defendants  pleaded  the  3  &  4  Will.  4,  c.  27,  s.  40. 

That  Act  is  intituled,  "  An  Act  for  the  Limitation  of  Actions  and  Suits  Relating  to 
Meal  Property,  and  for  Simplifying  the  Remedies  for  Trying  the  Rights  Thereto."  It 
enacts,  amongst  other  things,  that,  after  the  31st  day  of  l)eccmber  1833,  no  action 
or  suit  or  other  proceeding  shall  be  brought  to  recover  any  sum  of  money  secured  by 
any  mortgage,  judgment,  or  lien,  or  otherwise  charged  upon  or  payable  out  of  any 
land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but  within  twenty  years  next  after 
a  present  right  to  receive  the  same  shall  have  accrued  to  [568]  some  person  capable 
of  giving  a  discharge  for  or  release  of  the  same,  unless,  in  the  meantime,  some  part 
of  the  principal  money  or  some  interest  thereon  shall  have  been  paid,  or  some  acknow- 
ledgment of  the  right  thereto  shall  have  been  given  in  writing  signed  by  the  person 
by  whom  the  same  shall  be  payable,  or  his  agent,  to  the  person  entitled  thereto,  or  his 
agent ;  and  in  such  case,  no  such  action  or  suit  or  proceeding  shall  be  brought  ))ut 
within  twenty  years  after  such  payment  or  acknowledgment,  or  the  last  of  such  pay- 
ments or  acknowledgments,  if  more  than  one,  was  given.  Sect.  40.  That,  after  the 
said  31st  day  of  December  1833,  no  arrears  of  rent  or  of  interest  in  respect  of  any 
sum  of  money  charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of  any 
legacy,  or  any  damages  in  respect  of  such  arrears  of  rent  or  interest,  shall  be  recovered 
by  any  distress,  action,  or  suit,  but  within  six  years  next  after  the  same  respectively 
shall  have  become  due,  or  next  after  an  acknowledgment  of  the  same  in  writing  shall 
have  been  given  to  the  person  entitled  thereto,  or  his  agent,  signed  by  the  person  by 
whom  the  same  was  payable  or  his  agent  ;  provided,  nevertheless,  that  where  any 
prior  mortgagee  or  other  incumbrancer  shall  have  been  in  possession  of  any  land  or 
in  the  receipt  of  the  profits  thereof,  within  one  year  next  before  an  action  or  suit 
shall  be  brought  by  any  person  entitled  to  a  subsequent  mortgage  or  other  incum- 
brance on  the  same  land,  the  person  entitled  to  such  subsequent  mortgage  or  in- 
cumbrance may  recover,  in  such  action  or  suit,  the  arrears  of  interest  which  shall  have 
become  due  during  the  whole  time  that  such  prior  mortgagee  or  incumbrancer  was  in 
such  possession  or  receipt  as  aforesaid,  although  such  time  may  have  exceeded  the 
said  term  of  six  years.  Sect.  42.  That  after  the  said  31st  day  of  December  1833, 
no  person  claiming  any  tithes,  legacy,  or  other  property  for  [569]  the  recovery  of 
which  he  might  bring  an  action  or  suit  at  law  or  in  equity,  shall  bring  a  suit  or  other 
proceeding  in  any  Spiritual  Court  to  recover  the  same,  but  within  the  period  during 
■which  he  might  bring  such  action  or  suit  at  law  or  in  equity.     Sect.  43. 

Mr.  Lowndes,  in  support  of  the  plea.     Although  the  title  of  the  Act  relates  to 
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real  estate,  and  the  general  tendency  of  the  Act  is  to  real  estate,  yet,  in  the  40th 
sec  are  introduced  these  words,  "or  any  legacy,"  on  which  this  plea  depends.  The 
Act  does  not  say  that  it  shall  be  a  legacy  charged  on  real  estate,  nor  is  there  anything 
to  restrict  it  to  a  legacy  charged  on  real  estate. 

Mr  Wakefield  and  Mr.  Jemmett,  in  support  of  the  bill.  The  title  of  the  Act 
shews  that  it  was  meant  to  apply  to  real  estate  only ;  and  until  vve  come  to  the  42d 
sect.,  we  find  nothing  but  what  relates  to  real  estate.  Fhtlbpo  v.  Munnings  (2  Myl.  & 
Prni'o-  S0<)^  Paaet  v.  Foley  (2  Bin.  N.  C.  679). 

The  Vice-chancellor  [Sir  L.  Shadwell].  The  40th  sect,  of  the  Act  introduces 
the  words  "  or  any  legacy,"  after  it  has  enumerated  those  things  which  are  charged 
on  land.     Therefore  those  words  come  in  quite  separately  from  those  things  which 

^^^  Is  *not  the  use  of  the  word  "  legacy  "  in  the  43d  sect,  evidence  that,  when  the 
Legislature  uses  that  word,  it  must  mean  a  legacy  capable  of  being  sued  for  in  the 
Ecclesiastical  Court,  that  is,  a  legacy  payable  out  of  personal  estate  only  ?  It  seems 
to  me  impossible  to  get  [570]  over  the  inference  that  arises  on  that  section.  I^or  it 
would  be  absurd  to  say  that  when  that  section  limits  the  time  for  instituting  a  suit 
in  the  Ecclesiastical  Court  for  a  legacy,  it  means  a  suit  for  payment  of  a  legacy 
charged  on  land;  when,  if  an  attempt  were  made  to  enforce,  by  a  suit  in  the 
Ecclesiastical  Court,  the  payment  of  a  legacy  charged  on  land,  a  prohibition  would 
issue  as  a  matter  of  course. 
Plea  allowed. 

[570]     Dearman  v.  Wyche.(1)     Feb.  19,  July  24,  1839. 

rS  C  9  L.  J.  Ch.  76.  See  IFrixm  v.  Vize,  1842,  3  Dr.  &  War.  104 ;  5  Ir.  Eq.  R.  173 ; 
Badeley  v.  Consolidated  Bank,  1886,  34  Ch.  D.  549;  Dingle  v.  Coppin  [1899],  1  Ch. 
741 ;  In  re  Lloyd  [1903],  1  Ch.  398.] 

Statute  of  Limitations.     Flea  and  Pleading. 

The  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27,  sect.  40)  may  be  pleaded  to  a  bill  of 
foreclosure.  A  foreclosure  suit  being,  in  fact,  a  suit  for  the  recovery  of  the  money 
secured  by  the  mortgage. 

A  plea  of  the  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27)  ought  not  to  deny,  by 
answer,  statements  in  the  bill  which  are  in  direct  contradiction  to  the  averments 
neces.sary  to  support  the  plea  ;  but  an  answer  in  support  of  the  plea  ought  to  be 
confined  to  those  statements  in  the  bill  which  allege  facts  ancillary  to  or  as  affording 
evidence  of  statements  which  are  directly  negatived  by  the  requisite  averments  in 
the  plea. 

The  bill  stated  indentures  of  lease  and  release  by  way  of  mortgage,  dated  the  19th 
and  20th  of  July  1811,  whereby  certain  freehold  premises  were  conveyed  by  Andrews 
to  Gore,  redeemable  on  payment  of  £3000  and  interest  at  the  end  of  12  months  from 
the  date  of  the  indenture  of  release  :  that  £1000,  part  of  the  £3000,  having  been  paid 
off,  the  above  mortgage  was,  on  the  2d  of  April  1812,  at  the  request  and  by  the 
direction  of  Andrews,  assigned  to  Reeve,  his  heirs  and  assigns,  redeemable  on  payment 
of  £2000  and  interest  at  [571]  the  end  of  12  months  from  the  2d  of  April  1812  :  that 
the  sum  of  £2000  was  not  paid  at  the  time  lastly  specified  ;  that  upon  the  marriage 
of  Andrews,  the  mortgagor,  the  equity  of  redemption  of  the  premises  was,  by  an 
indenture  dated  the  23d  of  April  1812,  conveyed  to  trustees,  of  whom  Reeve,  the 
mortgagee,  became  the  survivor,  upon  certain  trusts  for  securing  £6000  to  the 
trustees,  for  the  benefit  of  Andrews,  his  intended  wife  and  the  issue  of  the  marriage, 
subject  nevertheless  to  the  mortgage  debt  of  £2000 :  that  Reeve  died  in  September 
1829,  having  by  his  will  appointed  the  Plaintiffs  Dearman  and  Hancock  his  executors, 
but  without  having  devised  the  legal  estate  in  the  mortgaged  premises.     The  bill  then 

(1)  The  reporter  is  indebted  to  his  friend  Mr.  Nicholl  for  the  above  report. 
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stated  that  the  legal  estate  in  the  mortgaged  premises  had  become  vested,  by  devise 
from  Reeve's  heir,  in  the  Plaintiffs  Hancock  and  Chipchase :  that  in  October  1S29  the 
Plaintiffs  Dearman  and  Hancock  proved  the  will  of  Keeve  in  the  proper  Ecclesiastical 
Court:  that  in  September  1834  a  fiat  in  bankruptc}-  was  issued  against  Andrews, 
under  which  he  was  declared  a  bankrupt,  and  all  his  estates  and  effects  were,  by  the 
usual  bargain  and  sale,  vested  in  the  Defendants  Wyche  and  Graham  :  that  Andrews, 
after  the  date  and  execution  of  the  indentures  of  mortgage,  and  up  to  the  time  of  his 
bankruptcy,  was,  as  motgagor,  in  the  possession  and  receipt  of  the  rents  and  profits  of 
the  mortgaged  estates,  save  only  that  Reeve  was,  for  a  short  time  after  the  year  1820,  in 
the  possesmm  and  receipt  of  such  rents  ami  profits :  that  the  Defendants  \\^yche  and 
Graham  had,  ever  since  the  bankruptcy,  been  in  the  possession  and  receipt  of  the 
rents  and  profits  :  that  Andrews  was  in  the  possession  of  the  premises  up  to  the  2-lrth 
of  July  1833,  and  his  possession  was  not  adverse  to  the  right  or  title  of  Reeve  or  of 
the  [572]  Plaintiffs.  The  bill  then  charged,  in  detail,  that  the  sum  of  £2000  had 
been  duly  and  band  fide  advanced  by  Reeve ;  that  the  same  had  never  been  repaid  or 
in  any  manner  acknowledged  to  have  been  repaid  to  him,  and  that,  if  any  part  had 
been  repaid,  the  same  had  been  so  repaid  within  20  years  of  the  filing  of  the  bill : 
that,  previously  to  and  on  the  24th  of  July  1833  and  subsequently  thereto,  negotia- 
tions were  going  on  between  the  Plaintiffs  and  Andrews  as  to  payment  by  him  of 
what  was  due  on  the  mortgage,  and,  in  such  negotiations,  he  treated  himself  as 
mortgagor  and  the  Plaintiffs  as  mortgagees,  and  admitted  that  he  held  the  premises 
as  mortgagor,  subject  to  their  right :  that,  previously  to  and  on  the  24th  of  July  1833, 
an  agreement  in  writing  had  been  drawn  up,  to  which  Andrews  was  a  party,  and, 
therein,  the  title  of  Reeve,  as  mortgagee,  and  of  the  Plaintiff's,  as  representing  him, 
was  admitted  by  Andrews :  that  thf  Defendants  luul  formerly  and  have  now  in  their 
possession,  custody,  or  power,  &c.,  divers  deeds,  (tc,  whereby,  if  produced,  the  truth  of  the 
several  matters  aforesaid  would  appear,  and  they  ought  to  set  forth  a  list  thereof:  that 
Andrews,  in  1834,  before  he  became  bankrupt,  and  at  various  other  times  within  20 
years  before  his  bankruptcy  and  the  time  of  filing  this  bill,  admitted,  in  writing,  the 
right  of  Reeve  to  the  sum  of  £2000  :  that  Andrews,  shortly  before  the  year  1834  and 
in  the  years  1830,  1831,  1832,  1833,  and  within  20  years  before  he  became  bankrupt 
and  the  time  of  filing  this  bill,  paid  interest  upon  the  sum  of  £2000  to  Reeve,  or 
Reeve  was  allowed  such  interest  in  account  between  them.  The  bill  prayed  the  usual 
decree  of  foreclosure,  and  that  all  title-deeds,  X'c,  in  the  hands  of  the  Defendants 
might  be  delivered  up  to  the  Plaintiffs,  and  for  further  relief. 

[573]  To  this  bill  the  Defendants,  Wyche  and  Graham,  put  in  the  following  plea  : — 
These  Defendants,  by  protestation,  &c.,  to  all  the  discovery  and  relief  sought  by 
the  bill,  do  plead,  and  for  plea  say,  "That  by  an  Act  of  Parliament  made  and  passed 
in  the  3d  and  4th  years  of  the  reign  of  His  late  Majesty  King  William  the  Fourth, 
intituled  An  Act  for  the  Limitation  of  Actions  and  Suits  Relating  to  Real  Property,  and 
for  Simplifying  the  Remedies  for  Trying  the  Rights  Thereto,  it  is  enacted  that,  after  the 
31st  day  of  December  1833,  no  action  or  suit  or  other  proceeding  shall|  be  brought  to 
recover  any  sum  of  money  secured  by  any  mortgage,  judgment  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  any  land  or  rent  at  law  or  in  equity,  or  any  legacy, 
but  within  20  years  next  after  a  present  right  to  receive  the  same  shall  have  accrued 
to  some  person  capable  of  giving  a  discharge  for  or  release  of  the  same,  unless  in  the 
meantime  some  part  of  the  principal  money,  or  some  interest  thereon  shall  have  been 
paid,  or  some  acknowledgment  of  the  right  thereto  shall  have  been  given,  in  writing, 
signed  by  the  person  by  whom  the  same  shall  be  payable  or  his  agent,  to  the  person 
entitled  thereto  or  his  agent,  and  in  such  case  no  such  action  or  suit  or  proceeding 
shall  be  brought  but  within  20  years  after  such  payment  or  acknowledgment,  or  the 
last  of  such  payments  or  acknowledgments,  if  more  than  one  was  given.  And  these 
Defendants  further  say  that  the  principal  sum  of  £2000  and  the  interest  thereof, 
secured  by  the  indentures  of  lease  and  release  of  1st  and  2d  April  1812,  were,  by  the 
same  indenture  of  release,  made  payable  to  Reeve  on  the  2d  day  of  April  1813  ;  and 
that  a  present  right  to  receive  the  same  principal  and  interest  did  accrue  to  Reeve, 
being  a  person  capable  of  giving  a  discharge  for  or  release  of  the  same,  more  than  20 
years  before  the  filing  of  the  [574]  original  bill  in  this  suit ;  but  these  Defendants 
aver  that  no  part  of  the  principal  sum  of  £2000,  or  the  interest  thereof,  nor  any  sum 
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of  money  in  respect  of  principal  and  interest  or  of  either  of  them,  was  ever  paid  by 
these  Defendants  or  either  of  them,  or  by  any  person  as  their  or  his  agent  or  on  their 
or  his  behalf,  or  by  Andrews,  or  by  any  person  as  his  agent  or  on  his  behalf,  or  by 
any  person  or  persons  whomsoever  by  or  from  whom  the  principal  sum  of  £2000, 
or  the  interest  thereof  or  any  part  thereof,  was  payable  unto  Reeve,  or  unto  any 
person  as  his  agent  or  on  his  behalf,  or  unto  the  Plaintiffs  or  either  of  them,  or  unto 
any  person  or  persons  as  the  agent  or  agents,  or  on  behalf  of  the  Plaintiffs  or  any  or 
either  of  them,  or  at  any  time  within  20  years  next  before  the  filing  of  the  bill  of 
complaint;  and  these  Defendants  do  further  aver  that  no  acknowledgment  of  the 
right  of  the  Plaintiffs  or  of  any  or  either  of  them,  or  of  Reeve,  to  the  principal  sum  of 
£2000  secured  by  the  last-mentioned  indentures,  or  the  interest  thereon  or  to  any 
part  thereof  respectively,  has  ever  been  given  in  writing  signed  by  these  Defendants 
or  either  of  them,  or  by  any  agent  of  them  or  either  of  them,  or  by  Andrews  or  his 
agent,  or  bv  any  person  or  persons  interested  in  the  hereditaments  and  premises 
comprised  in  the  last-mentioned  indentures  or  in  any  part  thereof,  to  the  Plaintiffs  or 
any  or  either  of  them,  or  any  agent  of  them  or  of  any  or  either  of  them,  or  to  Reeve 
or  any  agent  of  his,  at  any  time  within  20  years  next  before  the  filing  of  the  original 
bill  of  complaint  in  this  suit.     All  which,"  kc. 

The  above  plea  now  came  on  to  be  argued. 

Mr.  Jacob  and  Mr.  Bethell,  in  support  of  the  plea. 

Mr.  Knight  Bruce  and  Mr.  Richards,  for  the  bill. 

[575]  The  Vice-Chancellor  [Sir  L.  Shadwell].  It  seems  to  me,  although  I  am 
sorry  to  be  obliged  to  do  so,  that  I  must  allow  this  plea.  For  although  it  has  been 
said  that  a  bill  of  foreclosure  only  seeks  the  exclusion  of  an  equity,  yet  it  is,  in 
substance,  a  suit  in  equity  for  the  recovery  of  money.  If  the  opinion  of  any  counsel 
were  asked  how  money  due  upon  mortgage  could  be  recovered  or  got  in,  he  would  at 
once  advise  a  bill  of  foreclosure.  It  is  a  suit  to  recover  money  ;  and  notwithstanding 
all  the  objections  which  have  been  made  to  this  plea  in  point  of  form,  I  think  that 
the  plea  is  good ;  but  I  think  that,  upon  the  case  itself,  the  Plaintiffs  should  have 
leave  to  amend  ;  and  it  also  seems  to  me  that  I  ought  not  to  give  costs.  It  is  a  new 
question  upon  the  statute.  There  is  a  further  reason  for  this  (of  course,  I  am 
influenced  by  what  appears  on  the  face  of  the  bill),  and  according  to  the  case  there 
stated,  this  is  no  plea  of  merits  ;  but  as  the  case  stands  on  the  face  of  the  bill,  there 
is  nothing  whatever  to  prevent  the  Plaintiffs  from  bringing  an  ejectment.  Then  the 
assignees  of  the  mortgagor  would  be  driven  to  file  a  bill  to  redeem,  and  would  be 
obliged  to  offer  to  pay  the  money  really  due  as  the  terms  of  ransoming  their  estate. 

It  certainly  appears  to  me  that  the  framers  of  this  statute  did  not  sufficiently 
consider  what  they  were  about ;  for,  although  there  is  this  restriction  upon  a  suit  to 
recover  the  money,  yet,  if  the  decision  in  Doe  v.  IFilliams  (5  Adol.  &  Ell.  291)  as  to 
adverse  possession  be  correct,  and  I  confess  it  appears  to  me  to  be  so,  there  is  no 
commensurate  restriction  upon  a  corresponding  suit  for  recovery  of  the  land. 

Plea  allowed  without  costs.     Leave  to  amend. 

[576]  The  bill  was  amended  in  March  1839.  The  amendments  stated  : — That 
the  light  to  receive  the  mortgage  money  did  not  accrue  to  any  person  until  the  end 
of  12  months  after  the  date  of  the  indenture  of  assignment  of  the  mortgage  ;  that 
within  four  months  after  the  date  and  execution  of  that  indenture.  Reeve  became  and 
was  incapable  of  giving  a  discharge  for  or  a  release  of  the  mortgage  money,  and  so 
continued  until  after  the  year  1820;  that  Andrews  did  not,  at  the  execution  of  the 
indenture  of  assignment  of  the  mortgage,  deliver  to  Reeve  all  the  title-deeds  to  the 
premises,  but  retained  divers  of  them  in  his  own  possession;  that  the  Plaintiffs  intended 
to  bring  an  action  of  ejectment  to  recover  possession  of  the  premises,  but  they  were 
and  would  be  unable  to  proceed  effectually  therein,  partly  from  want  of  the  said  title- 
deeds,  and  partly  from  their  having  lately  discovered  that,  at  and  before  the  execution 
of  the  indenture  of  mortgage,  there  were  certain  outstanding  satisfied  terms  and 
legal  estates  vested  in  other  persons,  but  on  trust  to  attend  the  inheritance  of  the 
premises ;  that  Andrews  concealed  from  Reeve  the  existence  of  such  outstanding 
terms  ;  and  that  the  Defendants  had,  within  the  last  six  years,  fraudulently  procured 
the  same  to  be  conveyed  to  them,  and  intended  to  set  up  the  same  in   bar  to 
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any  proceedings  at  law  which  might  be  taken  by  the  Plaintiffs,  to  recover  possession 
of  the   premises ;    that  Andrews    promised    to  sign   and    execute  an   agreement  of 
reference  ;  and  on  that  promise  the  Plaintiffs  abstained  from   instituting  proceedings 
touching  the  mortgage,  and  delivered  over  to  Andrews  such  of  the  title-deeds   of 
the   premises   as  were   in   their  possession  ;    but  Andrews   afterwards  fraudulently 
evaded    signing   the   agreement ;    that,   subject   to    the   mortgage   in   which    Reeve 
was  beneficially  interested,   he   was  a  trustee  of  the   premises  and  of  the  charges 
[577]  thereon,  created  by  the  before-mentioned  indenture  of  the  23d  of  April  1S12, 
for  Andrews,  his  wife  and  children  :  that  Reeve  was  for  a  short  time  after  the  year  1820 
in  the  receipt  of  the  rents  and  projits  of  pari  of  the  mortgaged  premises,  and  he  applied  part  of 
the  rents  and  profits  in  satisfaction  of  part  of  the  interest  then  due  to  him  on  the  first-mentioned 
mortgage,  and  other  part  thereof,  in  satisfaetion  of  interest  due  on  the  said  second  charge : 
that,  afterwards,  Andrews  was  permitted  to  enter  into  the  possession  and  receipt  of  the  rents 
and  profits  of  the  premises,  and  he  continued  in  such  possession  or  receipt  by  an  airangement 
icith  Reeve ;   and,  in  consideration  of  his  being  permitted  to  receive  the  rents  and  profits, 
Andrews  promised  to  account  for  the  same  to  Reeve;  but  he  fraudulently  omitted  to  do  so  : 
that  between  1820  and  1830  various  payments  were  made,by  or  on  behalf  of  Andrews, 
to  Reeve,  in  respect  of  the  interest  on  the  mortgage  and  of  the  interest  on  the  charge 
created  by  the  indenture  of  the  23d  of  April  1812,  but  the  precise  amount  of  the 
sums  to  be  applied  towards  the  satisfaction  of  the  interest  due  on  each  of  those 
incumbrances  was  not  fixed ;  and  disputes  had  arisen  between  the  parties  to  the  two 
incumbrances  as  to  the  proportions  of  the  sums  which  were  to  be  created  as  against 
each  of  the  incumbrances  :  that  one  Green  had  many  dealings  with  Andrews  ;  and  that 
Green  was  in    partnership   with   and   had  many  dealings  with  Reeve ;   and  it  teas 
atranged  between  Andrews,  G-reen  and  Reeve,  that  Green  should  give,  and  he  accordingly,  at 
divers  times  after  the  year  1820,  did  give  credit  to  Reeve,  in  the  accounts  between  Reeve  and 
Green,  for  certain  sums  in  respect  of  the  interest  due  to  Reeve  on  the  mortgage,  arul  Green 
afterwards  debited  Andrews  with  those  sums ;  thai  afta-  1820  accounts  were  settled  between 
Green  and  Reeve,  in  which  [578]  Reeve  had  credit  for  sums  due  to  him  for  interest  on  the 
mortgage,  and  the  balances  of  the  acarunts  were  paid  to  Reeve,  and  thereby,  part  of  the  interest 
due  on  the  mortgage  was  satisfied:  that  Green  was  the  agent  of  Andrews  touching  the 
mortgage  :  that  in  1820  and  subsequently,  a  part  of  the  interest  due  on  the  mortgage 
to  Reeve  was  paifl  and  satisfied  to  Reeve  bv  Andrews  :  that  in  1820  and  subsequently, 
part  of  the  interest  due  on  the  mortgage  was  paid  and  satisfied  to  Reeve,  by  or  on 
behalf  of  other  parties  interested  in  the  equity  of  redemption  :  that  subseqitently  to  the 
year  1820  acknowledgments,  in  writing,  of  Reeve's  right  to  the  principal  money  were  signed  by 
Andrews  and  the  other  parties  interested  in  the  equity  of  redemption,  and  also  by  the 
agents  of  Andrews  and  the  said  other  parties,  and,  particularly,  by  Green,  and  were 
given  to  Reeve ;  but  Andrews,  afterwards,  got  such  acknowledgments  into  his  posses- 
sion, fraudulently,  whilst  the  negotiations  for  the  agreement  of  reference  were  going 
on  ;  and  he  had  since  destroyed  divers  of  the  same :  that  the  Defendants  had  frequently 
admitted  that  such  written  acknowledgments  were  so  signed  and  given  :  that  in  the  deeds  and 
documents  of  title  relating  to  the  premises  which  were  in  possession  of  the  Defendants,  there 
were  indorsements  ami  memoranila  which  evidenced  and  shewed  the  title  of  the  Plaintiffs  to 
the  premises,  and  their  right  to  the  p/indpal  money  secured  thereon  ;  and  the  truth  of  the 
several  matters  therein  alleged,  and  which  shewed  in  particular  that  the  principal  sum  of 
£2000,  Ufith  a  large  arrear  of  interest,  was  still  due  and  owing  to  the  Plaintiffs  on  the 
security  of  the  premises:  thai  after  1820  arrangements  were  made  between  Reeve,  Andrews 
and  Green,  by  which  it  was  agreed  between  them  that  part  of  the  interest  due  on  the  moiigage 
should  be  considered  arul  treated  as  paid  and  [579]  satisfied ;  arul  the  same  was  accordingly 
so  considered  and  treated  :  that  there  foimerly  had  been,  and  then  were,  books  of  account  in 
which  entries  were  made  touching  the  mortgage  and  the  dealings  and  transactions  connected 
toiih  the  same,  and  such  entires  established  arul  made  out  the  matters  arul  things  therein 
alleged ;  and  the  said  books  then  were  in  the  possession  of  the  Defendants :  that  a  full 
and  true  discovery  by  each  and  every  of  the  Defendants,  of  the  the  matters  therein 
alleged,  would  make  out  and  establish  the  divers  matters  and  things  therein  alleged. 

The  prayer  of  the  bill  was  amended  by  praying,  in  addition  to  the  original  relief 
sought,  that  the  Defendants  might  be  restrained  from  setting  up  any  outstanding 
term  or  legal  estate  as  a  defence  to  any  proceedings  at  law  which  the  Plaintiffs  had 
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instituted,    or   should   thereafter   institute,    in    order   to   obtain    possession    of    the 

TirpinisGS 

To  the  bill  thus  amended,  the  Defendants,  Wyche  and  Graham,  put  in  a  second 
plea  and  answer  as  follows  : —  t^  ,      ,  i  •  i 

The  plea  of,  &o.,  to  part,  and  the  answer  of  the  same  Defendants  to  the  residue  of 
the  amended  bill  of' complaint.  These  Defendants,  &c.,  to  all  the  relief  sought  by  the 
bill,  and  also  to  all  the  discovery  thereby  sought,  except  the  discovery  sought  by  or 
in  respect  of  so  much  of  the  bill  as  prays  that  these  Defendants  may  answer  and  set 
forth.  [The  plea  then  excepted  all  the  passages  in  the  original  and  amended  bills 
which  are  marked  in  italics,  following,  in  such  exception,  the  language  of  the  interro- 
gating part  of  the  bill.]  These  [580]  Defendants  do  plead  in  bar,  and  for  plea  say, 
&c.  The  plea  of  the  Statute  of  Limitations  was  then  set  forth  in  the  same  language 
as  that  used  in  the  first  plea.  The  Defendants  then,  by  answer,  denied  all  the 
excepted  passages. 

Mr.  Jacob  and  Mr.  Bethell,  in  support  of  the  second  plea. 

Mr.  Knight  Bruce,  Mr.  Richards,  and  Mr.  James  Russell  for  the  bill.  When  this 
case  was  before  the  Court,  on  a  former  occasion,  your  Honor  was  of  opinion  that  no 
impediment  was  shewn  preventing  the  Plaintiffs  from  proceeding  in  a  Court  of  law ; 
and  you  decided  that  a  bill  of  foreclosure  is,  in  substance,  a  bill  to  recover  the  mortgage 
money,  and  is  not,  as  was  then  contended,  a  proceeding  ancillary  to  the  recovery  of 
the  money  by  excluding  an  equity  attendant  on  the  recovery  of  it  at  law.  The  bill, 
as  now  amended,  states  grounds  for  equitable  interference,  namely,  that  the  Plaintiffs 
cannot  proceed  at  law  by  reason  of  outstanding  terms ;  and  it  seeks  relief  in  that 
respect.  There  are  also  allegations  of  fraud,  which  exclude  the  operation  of  the 
statute ;  fraud  being,  in  equity,  an  exception  to  a  legal  bar. 

The  statute  3d  &  4th  Will.  4,  c.  27,  received  the  Royal  assent  on  the  24th  of  July 
1833.  The  original  bill  was  filed  on  the  2d  of  June  1837,  within  the  period  limited 
by  the  15th  section.  Doe  v.  JFilliains.(l)  This  case  is  peculiarly  circumstanced. 
Reeve  was  first  mort-[581]-gagee ;  and  he  was  also,  as  surviving  trustee  of  the 
marriage  settlement  of  the  mortgagor,  a  second  mortgagee  of  these  premises.  The 
possession  of  Andrews  was  the  possession  of  a  cestui  que  trust,  and,  therefore,  was  not 
adverse  to  his  trustee.  There  are  various  particular  charges  of  dates  and  sums  which 
would  avoid  the  plea,  which  are  neither  traversed  nor  denied. 

Mr.  Jacob,  in  reply.  This  is  a  plea  of  a  statute  creating  a  bar  to  a  claim,  and  is 
ill  the  nature  of  a  negative  plea.  Such  a  plea  requires  averments  to  support  it,  and 
a  denial  by  answer  of  statements  in  the  bill  directly  negatived  by  the  averments  in 
the  plea  would  overrule  the  plea.  A  plea  of  this  kind  must  deny  by  answer  facts 
stated  as  ancillary  to,  or  as  affording  collateral  evidence  of  those  statements  in  the 
bill  which,  being  in  direct  contradiction  to  the  requisite  averments  of  the  plea,  are 
met  by  those  averments :  but  must  not  deny  the  averments  themselves.  Deni/s  v. 
Locock  (3  Myl.  &  Cr.  205).  It  is  said  that  this  bill  can  now  be  sustained  as  seeking 
to  restrain  the  setting  up  of  outstanding  terms.  The  discovery  of  those  terms  is 
first  stated  in  the  amended  bill,  which  is  dated  in  March  1839.  At  that  time  the 
five  years  allowed  by  the  15th  section  of  the  Act  had  passed,  and  all  proceedings  at 
law  were  completely  barred.  The  [582]  Plaintiffs  have  shewn  no  impediment 
preventing  them,  previously  to  such  discovery,  from  proceeding  at  law.  Amend- 
ments of  this  nature  cannot  have  reference  back,  in  point  of  date,  to  the  time  of 
filing  the  original  bill. 

The  bill  prays  a  delivery  up  of  title-deeds.     That  is  only  relief  ancillary  to  the 

(1)  5  Adol.  &  Ell.  291.  The  15th  section  of  the  Act  enacts  :  "  That  when  no  such 
acknowledgment  as  aforesaid  shall  have  been  given  before  the  passing  of  this  Act, 
and  the  possession  or  receipt  of  the  profits  of  the  land,  or  the  receipt  of  the  rent, 
shall  not,  at  the  time  of  the  passing  of  this  Act,  have  been  adverse  to  the  right  or 
title  of  the  person  claiming  to  be  entitled  thereto,  then  such  person  or  the  person 
claiming  through  him,  may,  notwithstanding  the  period  of  twenty  years  hereinbefore 
limited  shall  have  expired,  make  an  entry  or  distress,  or  bring  an  action  to  recover 
such  bond,  or  interest,  at  any  time  within  five  years  next  after  the  passing  of  this 
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real  and  substantial  relief  sought,  which  is  the  recovery  of  the  mortgage  money.  The 
Court,  seeing  that  the  substantial  relief  is  gone,  will  not  grant  ancillary  relief,  which 
would  be  useless. 

Julv.  24.  The  Vice-Cuaxcellor  [Sir  L.  Shad  well].  When  the  objections  which 
have  been  urged  against  the  validity  of  this  plea  were  first  brought  to  my  attention 
I  own  that  I  considered  them  forcible  and  valid  objections ;  they  have,  however,  been 
removed  by  Mr.  Jacob  in  his  reply. 

AMiere  it  is  evident  that  the  only  claim  which  a  party  has  to  the  assistance  of  a 
Court  of  Equity  is  this,  namely,  that,  as  a  mortgagee,  he  is  entitled  to  require  the 
interference  of  the  Court  to  remove  legal  impediments  to  his  recovering  what  he  is 
entitled  to  in  a  Court  of  law,  and  the  Court  sees  that  his  remedy  at  law  is  barred, 
it  will  not  interfere  to  assist  him,  as  it  would  to  assist  a  Plaintiti'  who,  no  legal  bar 
existing,  was  bringing  an  action  of  ejectment  and  asking  the  Court  to  restrain  the 
setting  up  of  legal  obstacles  to  that  action.  If  the  plea  is  right,  the  Plaintiffs  are 
precluded  from  recovering  the  mortgage  money  in  a  Court  of  law  ;  and  this  Court 
will  not  assist  them  to  recover  what  it  sees  they  have  no  right  to  recover. 

I  certainly  think  that  this  plea  has  very  properly  denied,  by  answer,  those  matters, 
and  those  matters  [583]  only,  which,  had  they  not  been  so  denied,  would  have  avoided 
the  plea.  And  I  am  only  surprised,  considering  the  various  statements  which  have 
been  introduced  into  the  bill  for  that  purpose,  that  the  pleader  has  succeeded  in 
answering  only  those  passages  of  the  bill  which,  in  my  opinion,  he  was  alone  bound 
to  answer,  leaving  those  which,  if  answered,  would  have  overruled  his  plea  to  be 
met  by  the  averments  of  the  plea. 

I  think  the  plea  is  right,  and  that  it  must  be  allowed. 

Plea  allowed. 


[583]     Allison  v.  Herring.     Feb.  25,  26,  1839. 

Accourd.     Solicitor  ami  Client.     Jurisdiction. 

A  committee  appointed  by  the  inhabitants  of  M.,  employed  the  Plaintiffs,  as  their 
solicitors,  to  apply  to  Parliament  for  an  Act  for  constructing  a  dock.  The  Plaintiffs, 
in  the  course  of  their  employment,  paid  considerable  sums  to  engineers,  witnesses, 
Parliamentary  agents,  and  various  other  persons ;  and  a  large  sum  became  due  to 
them  for  their  own  costs,  and  several  liabilities  were  existing  against  them.  The 
Plaintiff's  at  different  times  received,  through  bankers  and  others,  various  sums  on 
account  of  what  was  due  to  them,  but  were  unable  to  obtain  payment  of  the  balance  : 
upon  which  they  filed  a  bill  against  some  of  the  other  members  of  the  committee, 
alleging  that,  of  the  other  members,  some  were  out  of  the  jurisdiction,  and  others 
were  dead  and  their  personal  representatives  unknown,  and  praj'ing  that  the 
Defendants  might  come  to  an  account  with  them,  and  pay  to  them  the  balance 
< which  was  stated  to  be  £3232,  Is.  4d.),  or  such  balance  as,  on  taking  the  account, 
should  be  found  due,  and  also  to  indemnify  them  against  the  existing  liabilities. 
A  demurrer  to  the  bill  was  allowed. 

At  a  meeting  of  inhabitants  of  Monkwearmouth,  held  in  November  1831,  a 
committee  was  formed,  consisting  of  certain  persons,  some  of  whom  were  the  Defendants 
to  the  bill,  for  the  purpose  of  constructing  a  dock  on  the  north  side  of  Sunderland 
Harbour ;  and  the  Plaintiffs,  Messrs.  Allison  &  Abbs,  were  appointed  by  and  [584] 
as  the  solicitors  of  the  committee,  to  take  the  preliminary  steps  and  to  conduct  an 
application  to  Parliament,  during  the  then  ensuing  session,  for  obtaining  an  Act  for 
carrying  the  undertaking  into  effect ;  and  they  were  also  instructed  by  the  committee 
to  take  the  requisite  measures  for  opposing  a  bill  which  had  been  introduced  into  the 
House  of  Commons  by  other  parties  for  constructing  a  dock  on  the  south  side  of  the 
harbour.  The  Plaintiffs  succeeded  in  procuring  that  bill  to  be  rejected  by  a  Committee 
of  the  House  of  Commons,  and  also  in  getting  their  own  bill  passed  by  that  House ; 
but  it  was  rejected  by  the  House  of  Lords  on  the  I6th  of  July  1832. 

The  bill,  which  was   filed  against   25  members  of  the  committee,  alleged,  after 
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statin- as  above,  that  the  Plaintiffs,  in  the  progress  of  such  proceedings  up  to,  and 
after  that  day,  incurred  considerable  costs,  charges  and  expenses,  and  laid  out  divers 
sums  of  money  and  became  entitled  to  considerable  sums  for  their  fair  and  just 
char-es,  and  renumeration  for  their  pains,  trouble  and  professional  services  as  such 
solicTtors  of  the  committee,  amounting  to  £7088,  13s.  od.,  besides  existing  liabilities 
to  the  amount  of  £293,  Is.  5d.,  against  which  the  committee  ought  to  indemnify  the 
Plaintiffs  •  that  the  committee  had  paid  the  Plaintiffs  in  respect  thereof  divers  sums 
of  money  amounting  in  the  whole  to  £3856,  12s.  Id.,  and  there  still  remained  due 
to  the  Plaintiffs  the  balance  of  £3232,  Is.  4d.,  besides  the  said  existing  liabilities: 
that  the  Plaintiffs,  on  the  25th  and  26th  days  of  June  1838,  caused  a  statement  of 
account  si^^ned  by  them  (a  true  and  correct  copy  whereof  was  annexed  to  the  bill), 
to  be  delivered  to  each  of  the  Defendants.  The  bill  charged  that  the  Defendants 
and  the  other  members  of  the  committee  alone  [585]  employed  the  Plaintiffs  on 
their  own  account ;  and  that  the  committee  obtained  certain  voluntary  subscriptions 
of  specific  amounts  in  aid  of  their  own  liability  towards  the  general  expenses  of  the 
said  proceedings,  and  not  merely  the  expenses  of  the  Plaintiffs,  in  respect  of  which 
subscriptions  they  had  received  more  than  they  had  paid  to  the  Plaintiffs,  and  some 
of  which  subscriptions  they  had  neglected  to  recover,  and  that  such  subscriptions 
were  obtained  by  and  as  liabilities  incurred  to  the  committee  and  not  the  Plaintiffs, 
and  the  Plaintiffs  never  had  any  remedy  for  the  recovery  thereof :  that  of  the  other 
members  of  the  committee  some  were  dead,  and  their  personal  representatives  were 
unknown  to  the  Plaintiffs,  and  the  others  were  residing  out  of  the  jurisdiction  of  the 
Court  in  places  unknown  to  the  Plaintiffs,  and  such  representatives  and  other 
members  were  too  numerous  to  be  made  parties  to  the  suit.  The  bill  contained  the 
usual  charge  as  to  the  Defendants  having  in  their  possession  books,  &c.,  relating  to 
the  matters  aforesaid  :  and  it  prayed  that  they  might  be  decreed  to  come  to  a  just 
and  fair  account  with,  and  to  pay  to  the  Plaintiffs,  the  balance  of  £3232,  Is.  4d.,  or 
such  balance  as  should,  on  taking  such  account,  be  found  due  to  the  Plaintiffs,  and 
also  to  indemnify  them  against  the  liabilities,  amounting  to  £293,  Is.  5d. 

The  copy  of  the  account  which  was  annexed  by  way  of  schedule  to  the  bill 
contained,  on  the  debit  side,  sums  paid  to  engineers,  surveyors  and  witnesses,  and  to 
different  persons  for  printing  and  advertisements,  boring  for  foundations,  coach  hire, 
tavern  expenses,  &c.  The  largest  items  were  the  Parliamentary  agent's  bill,  bill  of 
costs,  charges  and  expenses  including  counsels'  fees  [586]  and  bill  of  costs  exclusive  of 
agency.  On  thecreditside  were  entered  sums  remitted  to  the  Plaintiffs  through  different 
bankers  and  received  by  them  from  different  individuals,  not  parties  to  the  suit.  The 
largest  item  on  this  side  of  the  account  was  "  By  cash  for  subscriptions  paid  to  Wm. 
Allison,  £650,  14s."  The  items  in  the  list  of  liabilities  were  of  the  same  description 
as  those  contained  on  the  debit  side  of  the  account. 

Twenty-three  of  the  Defendants  demurred  to  the  bill  for  want  of  equity,  and 
because  the  personal  representatives  of  such  of  the  late  members  of  the  committee  as 
were  stated  in  the  bill  to  be  dead  were  not  made  parties  to  the  suit. 

Mr.  Jacob  and  Mr.  Stevens,  in  support  of  the  demurrer.  There  is  nothing  in  this 
case  which  affords  any  ground  for  coming  into  equity.  The  object  of  the  Plaintiffs 
is  merely  to  obtain  payment  of  their  bill  of  costs,  but  there  is  no  privilege  which 
entitles  a  solicitor  or  a  Parliamentary  agent  to  sue  in  this  Court  for  that  purpose. 
The  Plaintiffs  ought  to  have  brought  an  action,  selecting  two  or  three  of  the  most 
wealthy  members  of  the  committee  as  Defendants.  There  is  no  pretence  of  any 
disputed  account,  or  that  there  is  any  impediment  to  the  Plaintiffs  proceeding  at  law, 
nor  are  there  any  cross-demands.  It  is  laid  down  in  Linwiddie  v.  Bailey  (6  Ves.  136), 
that,  in  order  to  sustain  a  bill  for  an  account,  there  must  be  mutual  demands.  The 
allegation  that  some  of  the  members  of  the  committee  are  dead  and  that  their  persoual 
representatives  are  unknown  to  the  Plaintiffs  is  not  sufficient  to  dispense  with  their 
being  made  parties.  [587]  The  Plaintiffs  ought  to  have  added  that  the  Defendants 
knew,  but  refused  to  discover  who  the  personal  representatives  were.  Besides,  the- 
allegation  is  in  the  conjunctive,  and  is  quite  consistent  with  the  Plaintiffs  knowing 
who  are  the  representatives  of  all  the  deceased  members  except  one. 

Mr.  Knight  Bruce  and  Mr.  Willcock,  in  support  of  the  bill.  The  subject  of  the 
demand  is  a  bill  of  costs  not  taxable.     In  a  case  between  principal  and  agent,  the 
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mere  statement  of  a  bill  of  such  magnitude  as  is  due  to  these  Plaintiffs  is  quite 
sufficient ;  and,  moreover,  there  have  been  receipts  and  payments  on  both  sides.  The 
schedule  annexed  to  the  bill  shews  that  various  payments  have  been  made  by  the 
Plaintiffs,  and  that  sums  have  been  received  by  them  from  different  individuals  :  and 
also  that  there  are  several  liabilities  outstanding  against  them  ;  so  that  it  is  not  the 
common  case  of  a  bill  of  costs,  but  it  is  a  fit  subject  for  a  bill  for  an  account.  Besides, 
an  order  for  taxation  is  equivalent  to  a  decree  for  an  account :  and,  as  the  Plaintiffs 
are  precluded  from  taxation,  they  are  entitled  to  a  decree  for  an  account ;  more 
especially  as  the  case  is  of  such  a  nature  that  no  jury  could  do  the  Plaintiffs  justice. 
Cockhiirn  v.  Thompson  (16  Ves.  321),  CuUen  v.  The  Duke  of  Queenshernj  (1  Bro.  C.  C.  101, 
and  1  Bro.  P.  C.  396).  This  latter  case  shews  that,  when  there  is  a  great  number  of 
persons  liable  to  be  sued,  a  Court  of  Equity,  in  order  to  prevent  the  remedy  from 
being  lost,  will  act  against  some  of  them.  Hurdeij  v.  Bell  (1  Bro.  C.  C.  101,  note  ; 
and  Amb.  770),  Meriel  \\  IVijmondsoU  (Hard.  205),  Douglas  v.  Horsfall  (2  Sim.  &  Stu. 
1S4),  [588]  Meux  v.  Malthy  (2  Swanst.  277  ;  see  2S3), 'i/aton  v.  Bill  (5  Barn.  &  Aid. 
34).  Horsley  v.  Bell  is  this  very  case  ;  and,  if  the  Court  allows  this  demurrer,  it  will 
overrule  that  case. 

The  allegation  that  some  of  the  members  of  the  committee  are  dead  and  their 
personal  representatives  unknown  to  the  Plaintiffs,  and  that  others  are  resident  out 
of  the  jurisdiction,  is  in  the  ordinary  language,  and  effectually  disposes  of  all  the 
members  except  the  Defendants. 

On  the  case  of  Meriel  v.  JFijmondsold  being  cited.  His  Honor  said  he  doubted 
whether  that  case  would  be  followed  at  the  present  day. 

The  Vice-Chaxcellor  [Sir  L.  Shadwell].  I  do  not  see  how  this  case  differs  from 
the  common  case  of  an  attorney  suing  for  the  amount  of  his  bill  of  costs ;  and  it  is 
quite  new  to  say  that,  because  part  of  the  amount  has  been  paid,  the  attorney  is  at 
liberty  to  file  a  bill  for  an  account.  The  relief  asked  is,  in  fact,  nothing  more  than 
taxation  and  payment. 

The  bill  merely  represents  that  business  has  been  done  by  the  Plaintiffs,  as 
solicitors  to  the  committee,  in  soliciting  one  bill  in  Parliament  and  opposing  another, 
which  involves  the  necessity  of  procuring  evidence  to  be  laid  before  the  two  Houses 
of  Parliament ;  and  I  see  nothing  that  carries  this  case  beyond  that  of  an  attorney 
acting  for  his  client.  There  is  no  representation  that  the  Plaintiffs  received  any 
monies  as  agents  for  or  on  the  account  of  the  committee,  but  only  on  account  of  their 
bill  of  costs. 

[589]  In  the  case  in  Hardres,  the  bill  was  filed  not  only  against  the  two  under- 
takers for  the  parish  in  respect  of  their  liability  under  the  agreement  which  they  had 
entered  into  with  the  Plaintiff,  but  also  against  other  parties  who  had  agreed  with 
the  undertakers  to  pay  their  own  shares  of  the  expenses  of  the  work  ;  and  one  ground 
upon  which  the  Court  seems  to  have  entertained  the  suit  was  that  the  Plaintiff 
required  a  discovery  of  the  agreement  between  them  and  the  undertakers. (1)  This, 
however,  is  not  a  case  of  discovery. 

In  the  case  of  Cullen  v.  The  Duke  of  Queejisberry  the  principal  point,  certainly,  was 
whether  those  noblemen  and  gentlemen  who  instituted  the  club  could  be  made  liable 
in  the  absence  of  the  other  members  of  it.  The  subject-matter  of  that  suit  was  of  so 
complicated  a  nature,  that  it  was  fitter  for  a  Court  of  Equity  than  a  Court  of  law ; 
and  the  relief  that  was  asked  as  to  the  sale  of  the  house,  the  payment  of  the  mortgage 
and  other  matters,  could  not  have  been  had  at  law.  That  case,  however,  stands  as  an 
insulated  case. 

In  Horsley  v.  Bell  it  is  admitted  that  the  Defendants  employed  the  Plaintifi"  to 
make  the  cuts  and  do  the  works  in  prosecution  of  the  scheme  at  certain  prices ;  and 
gave  orders  for  that  purpose  at  their  several  meet-[590]-ings :  and  it  is  stated  that 

(1)  The  report  of  the  case  alluded  to  in  the  text  concludes  thus:  "And,  per 
curiam,  the  Plaintiff  must  have  relief  against  the  undertakers,  especially  in  this  case, 
because  the  written  agreement,  which  is  his  evidence,  is  in  the  hands  of  one  of  the 
Defendants ;  and  the  undertakers  must  have  their  remedy  against  the  rest  of  the 
parish."  The  Court,  therefore,  seems  to  have  decided  that  the  bill  was  not  sustain- 
able against  any  of  the  Defendants,  except  the  undertakers  for  the  parish. 
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the  sums  which  had  been  paid  to  the  Plaintiff  being  upon  account  generally,  it  would 
be  difficult  to  proceed  at  law.  According  to  the  report  in  Ambler,  the  Judges  and 
the  Lord  Chancellor  were  of  opinion  that  the  commissioners  who  acted  under  the 
trust  were  personally  liable  to  all  the  contracts,  as  well  those  that  were  made  at  the 
meetings  when  they  were  not  present,  as  at  the  meetings  when  they  were  present. 
Whether  that  could  be  done  at  law  was  a  very  nice  question.  It  appears  then 
that  both  in  C'ulkn  v.  The  Duke  of  Queensbeiri/,  and  in  Harsley  v.  Bell,  relief  was 
asked  which  could  not  have  been  had  at  law.  Neither  of  those  cases  at  all 
approaches  this:  and  if  I  were  to  allow  this  bill,  the  consequence  would  be  that, 
whenever  a  dispute  arose  between  a  solicitor  and  his  client  respecting  the  amount  of 
his  bill  of  costs,  a  bill  would  be  filed  for  an  account,  for  the  purpose  of  annoying  the 

client.  .     1  ■  r    !_•    i^n 

My  opinon  is  that  the  authorities  which  have  been  cited  in  support  of  this  bill 

do  not  apply ;  and  that  the  demurrer  ought  to  be  allowed. 

[591]     Grimshawe  v.  Pickup.     March  1,  1839. 

[S.  C.  3  Jur.  286.] 

fFill.     Cmstrudim.     "  Or  "  read  "  And." 

Testator  devised  his  estates  to  his  son,  if  he  should  attain  the  age  of  23  years  or 
should  be  married  with  the  consent  of  his  trustees,  which  should  first  happen,  and  to 
his  heirs  and  assigns,  absolutely,  for  ever.  And  in  case  his  son  should  die  without 
attaining  such  age,  or,  being  married  with  such  consent  as  aforesaid,  should  die 
without  lawful  issue,  or  such  issue  should  die  under  the  age  of  21  years,  then  to 
the  testator's  daughters,  as  tenants  in  common,  and  the  heirs  of  their  bodies.  The 
son  married  under  the  age  of  23  with  the  consent  of  the  trustees,  and  afterwards 
attained  that  age.  Held,  that  the  son  was  seised  of  an  absolute  estate  in  fee  ;  or  if 
not  that,  under  the  words  of  the  gift  over,  "  shall  die  without  lawful  issue,"  he  was 
seised  of  an  estate  tail,  those  words  not  being  confined  by  the  words,  "or  such 
issue  shall  depart  this  life  under  the  age  of  21  years,"  to  dying  without  issue  living 
at  his  death  ;  and  consequently,  that  he  could  make  a  good  title  to  the  devised 
estates. 

Nicholas  Grimshawe,  the  Plaintiff's  father,  by  his  will,  dated  the  11th  of  January 
1830,  devised  his  real  estates  unto  Thomas  Brooks  and  Richard  Eastwood,  their  heirs 
and  assigns,  to  the  use  of  the  said  Thomas  Brooks  and  Richard  Eastwood,  their 
executors,  administrators  and  assigns,  for  the  term  of  1000  years,,to  be  computed  from 
the  day  of  his  decease  without  impeachment  of  waste,  upon  and  for  the  trusts, 
intents  and  purposes  thereafter  expressed  and  declared  of  and  concerning  the  same  ; 
and  after  the  expiration  or  other  sooner  determination  of  the  said  term  of  1000  years, 
and,  in  the  meantime,  subject  thereto  and  to  the  trusts  thereof,  to  the  use  of  the 
Plaintiff,  if  he  should  attain  the  age  of  23  years  w  should  he  married  with  the  consent  in 
mitincj  of  the  trustees  for  the  time  being  of  the  will  (which  should  first  happen),  and  to  his 
heirs  and  assigns  absolutely  for  ever :  and  in  case  the  Plaintiff  should  depart  this  life  icithout 
attaining  such  age,  or,  being  married  ivith  such  consent  as  aforesaid,  should  die  without  lawful 
issue,  or  such  issue  should  depart  this  life  under  the  age  of  21  tjears,  [592]  then  to  the  use 
of  the  testator's  daughters,  Jane,  Elizabeth  and  Ann,  equally  to  be  di\aded  between  and 
among  them,  share  and  share  alike,  and  they  to  take  as  tenants  in  common  and  not 
as  joint-tenants,  and  the  heirs  of  the  body  and  bodies  of  all  and  every  the  said 
daughters  issuing ;  with  cross-remainders  amongst  them  upon  failure  of  issue  of  any 
or  either  of  them  ;  and  if  there  should  be  but  one  such  daughter,  to  the  use  of  such 
remaining  or  only  daughter  and  the  heirs  of  her  body  ;  and  for  default  of  such  issue, 
to  the  use  of  the  said  T.  Brooks  and  R.  Eastwood  and  their  heirs,  in  trust  for  the 
only  benefit  of  Wm.  Heap,  the  natural  son  of  the  testator,  during  his  life,  without 
impeachment  of  waste  ;  and  from  and  after  the  determination  of  that  estate,  in  trust 
for  such  person  and  persons,  and  to  and  for  such  estates  or  interests  and  ends,  intents 


9  SIM.  593.  GRIMSHAWE    V.    PICKUP  487 

and  purposes  as  the  said  Wm.  Heap  should,  in  manner  therein  mentioned,  appoint, 
and,  in  default  of  such  appointment,  in  trust  for  the  right  heirs  of  the  said  Wm.  Heap 
for  ever. 

The  testator  died  in  1830,  leaving  the  Plaintiff,  who  was  then  under  age,  his  heir 
at  law.  The  terra  of  1000  years  was  afterwards  merged,  the  trusts  of  it  having  been 
performed.  The  Plaintiff  attained  23  in  1838 ;  but  previously  thereto  he  had 
married  with  the  consent  in  writing  of  Eastwood,  who  had  survived  his  co-trustee, 
Brooks. 

The  bill  was  filed  to  compel  the  specific  performance  of  an  agreement  between 
the  parties  for  the  sale  of  part  of  the  estates  devised  to  the  Plaintiff'.  It  prayed 
(amongst  other  things)  that  it  might  be  declared  that  the  Plaintiff,  upon  his  attaining 
23,  became  and  was  entitled  under  the  will  to  an  absolute  and  indefeasible  [593]  estate 
of  inheritance  in  the  property  agreed  to  be  sold. 

The  answer  objected  that  the  devise  in  the  wll  was  not  sufficient  to  vest  in  the 
Plaintiff  an  absolute  estate  of  inheritance  in  fee-simple  in  the  premises :  for,  as  he  bad 
married  with  the  consent  of  the  surviving  trustee  of  the  will,  his  estate,  in  case  he 
should  die  without  lawful  issue,  or  such  issue  should  depart  this  life  under  the  age  of 
21  years,  would  be  defeated  by  the  limitation  or  executory  devise  over  in  favour  of  his 
sisters,  and,  failing  such  sisters  and  their  issue,  then  in  favour  of  Wm.  Heap. 

Mr.  Knight  Bruce  and  Mr.  Wilbrahara,  for  the  Plaintiff.  The  testator  first 
devises  his  estates  to  the  Plaintiff  and  his  heirs,  absolutely  for  ever,  if  he  should 
attain  23  or  should  be  married  with  the  consent  in  writing  of  the  trustees :  therefore, 
in  either  of  those  events,  the  Plaintiff  takes  the  fee.  The  testator  then  proceeds  to 
give  the  estates  over,  in  case  the  Plaintiff  should  die  without  attaining  23,  or,  being 
married  with  such  consent  as  aforesaid,  should  die  without  lawful  issue  or  such  issue 
should  die  under  21  :  and  the  question  is  whether  the  word  or,  which  precedes  the 
■words  "being  married,"  must  not  be  read  amU  If  it  is  taken  literally,  the  issue 
woul<l  be  excluded  if  the  Plaintiff"  married,  with  consent,  and  died  under  23  ;  and  he 
would  be  placed  in  a  worse  situation  by  marrying  with  consent  than  if  he  had 
married  without  consent ;  for,  on  attaining  23,  he  takes  the  fee  although  he  may  have 
married  without  consent.  It  cannot  be  supposed  that  the  testator  intended  anything 
so  irrational.  All  that  the  testator  meant  was  to  postpone  the  absolute  power  of 
disposition  [594]  until  his  son  attained  23 ;  and,  when  his  son  attains  that  age,  the 
contingency  ends,  and  he  takes  an  absolute  interest.  Fairfield  v.  Morgan  (2  New 
Rep.  38). 

If  the  Plaintiff'  does  not  take  a  fee-simple  absolute  under  the  first  words,  he  takes 
an  estate  tail  under  the  words  of  the  gift  over :  and,  therefore,  he  can  acquire  the 
fee  if  he  has  not  got  it  already. 

Mr.  Jacob  and  Mr.  Lewin,  for  the  Defendant.  If  the  words  "  die  without  lawful 
issue  "  had  stood  by  themselves,  then  they  might  have  had  the  effect  of  giving  the 
Plaintiff  an  estate  tail ;  but  they  are  followed  by  the  words  "  or  such  issue  shall 
depart  this  life  under  the  age  of  21  years  ; "  and,  as  the  latter  event  is  included  in  the 
former,  the  testator  mu.st  be  held  to  have  meant  to  limit  the  estates  over  in  the 
event  of  the  Plaintiff  not  leaving  any  issue  living  at  his  death  who  should  attain  21, 
that  is,  to  give  the  Plaintiff'  an  estate  in  fee,  with  an  executory  devise  over  in  that 
event.     Merest  v.  Janies  (I  Brod.  &  Bing.  484). 

It  is  true  that  there  are  many  cases  in  which  the  word  or  may  be  read  and :  but 
that  cannot  be  done  in  a  case  like  the  present,  where  it  would  have  the  eft'ect  of 
making  the  language  of  the  will  less  grammatical  or  less  sensible.  In  which  ever 
way  that  word  is  read,  it  leads  to  consequences  which  the  testator,  if  he  was  a  sensible 
man,  could  not  have  intended. 

The  Vice-Ciian'cellor  [Sir  L.  Shadwell].     The  case  stands  in  this  situation. 

The  testator  has,  in  the  first  instance,  given  his  estates  "  To  the  use  of  my  son 
Thomas  Grimshawe,  if  he  shall  [595]  attain  the  age  of  23  years  or  shall  be  married 
with  the  consent  in  writing  of  the  trustees  for  the  time  being  of  this  my  will,  which 
shall  first  happen,  and  to  his  heirs  and  assigns  absolutely  for  ever."  There  he  has 
made,  if  I  may  use  the  expression,  two  devises  in  fee-simple  by  one  sentence.  He 
has  used  the  words,  "  his  heirs  and  assigns  for  ever,"  once  only ;  but  he  has  spoken 
of  two  contingencies  in  one  sentence.     Then  the  difficulty  seems  to  me  to  arise  from 
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his  haviii"  given  the  estate,  absolutely,  to  his  son,  in  the  event  of  his  attaining  23,  or 
in  the  event  of  his  marrying  before  that  age  with  the  consent  of  the  trustees.  He 
then  proceeds  to  consider,  in  the  first  instance,  the  case  of  his  son  not  attaining  23, 
that  is  to  consider  what  shall  be  done  in  the  event  of  the  son  not  taking  at  all  under 
the  first  contingency  ;  considering,  therefore,  the  negative  of  the  case  in  which  he 
had  made  the  first  gift.  The  second  part  of  the  sentence,  if  it  be  taken  as  it  stands, 
would  go  to  shew  that  the  testator  was  not  considering  the  negative  of  the  second 
contingency  ;  but  that  he  was  considering  what  should  happen  in  case  that  contingency 
should  take  place  (in  which  he  had  expressed  that  his  son  should  have  an  interest, 
absolutely),  and  something  additional  should  happen  :  and  it  seems  to  me  a  very 
singular  thing  that,  after  having  given  the  estate  to  his  son,  in  fee  absolutely,  in  the 
event  of  his  marrying  with  consent,  he  should  give  it  over  (according  to  the  con- 
struction contended  for),  in  the  event  of  his  son  being  married  with  consent,  but 
dying  without  leaving  lawful  issue  living  at  his  death. 

Now  I  cannot  but  think  that  the  Court  would  rather  struggle  to  make  the  word 
or  be  read  there  as  and.  I  admit  that  there  would  be  some  awkwardness  in  the 
phrase,  but  it  would  certainly  be  English.  It  would  be  an  [596]  allusion,  if  I  may 
\ise  the  expression,  to  a  double  death ;  because  there  would  be  an  allusion,  to  a 
departing  this  life  without  attaining  the  age  of  23,  and  to  being  married  with  con- 
sent and  dying  without  leaving  issue.  But  still  I  think  that  that  construction 
might  be  supported. 

Then,  as  to  the  other  construction,  that  is,  taking  the  words,  literally,  as  they 
stand.  The  testator  says  :  "  I  give,  in  case  my  son  shall  be  married  with  the  consent 
in  writing  of  the  trustees  for  the  time  being  of  this  my  will,  all  my  estates  to  him, 
his  heirs  and  assigns  absolutely  for  ever ;  and,  if  he  died  without  leaving  lawful  issue, 
then  over."  That  would  create  an  estate  tail.  But  it  was  said  that,  by  using  the 
words  that  follow,  the  testator  has  necessarily  shewn  that  he  is  speaking  of  a  failure 
of  issue  at  the  death  of  his  son :  but  I  do  not  think  that  that  necessarily  follows. 
He  says :  "  Or,  being  married  with  such  consent  as  aforesaid,  shall  die  without 
leaving  lawful  issue,  or  such  issue  shall  depart  this  life  under  the  age  of  21  j'ears." 
That  does  not  necessarily  shew  that  he  is  speaking  of  a  failure  of  issue  at  the  death 
of  his  son.  He  is  speaking  of  a  general  failure  of  issue  :  and  then  he  alludes  to  the 
case  of  there  being  issue  and  their  dying  under  the  age  of  21,  which  is  a  limited 
portion  of  the  contingency  which  is  expressed,  generally,  by  the  preceding  words. 
But  it  is  not  by  any  means  necessary  that,  because  he  has  used  words  which  have 
very  little  meaning,  therefore  the  words,  "  dying  without  leaving  lawful  issue,"  which 
signify  a  general  failure  of  issue,  must  signify  a  leaving  of  lawful  issue  living  at 
his  death. 

Upon  the  whole,  I  cannot  but  think  that,  supposing  the  first  construction  is  not 
adopted,  then  the  son  is  tenant  in  tail  and  can  make  a  good  title. 

[597]  If  the  parties  wish  that  I  should  send  the  case  to  law,  I  will  do  it. 

On  the  26th  of  April  1839  a  case  was  sent,  on  the  application  of  the  Defendant, 
for  the  opinion  of  the  Court  of  Common  Pleas. 

[597]    Coster  v.  Coster.    iMarch  1,  13,  16,  1839 

[S.  C.  8  L.  J.  Ch.  230.] 

Husband  and  Wife. 

A  husband  having,  without  sufficient  cause,  separated  from  his  wife,  leaving  her 
unprovided  for,  three-fourths  of  a  fund  in  Court,  arising  from  property  bequeathed 
to  the  wife,  was  ordered  to  be  settled  on  her  and  her  issue,  generally,  and  the 
remaining  fourth  to  be  paid  to  her  husband. 

A  petition  was  presented  by  a  married  lady,  one  of  the  parties  to  the  suit,  praying 
that  the  Accountant-General  might  be  ordered  to  pay  to  the  Petitioner,  for  her 
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maintenance,  the  dividends  of  jE-1560  three  and  a  half  per  cent,  stock  and  £1834  three 
per  cent,  consols,  and  the  sum  of  £45  cash,  standing  to  the  account  of  the  share  of 
the  residuary  estate  of  the  testatrix  in  the  cause,  bequeathed  to  the  Petitioner. 

The  grounds  on  which  the  petition  was  supported  were  that  the  husband  had 
run  away  with  the  lady  and  married  her  when  she  was  only  fourteen  years  and  ten 
months  old  :  that,  after  having  lived  with  her  for  about  five  j'ears,  during  which  time 
he  treated  her  with  great  violence,  he  deserted  her  without  having  made  any  settle- 
ment or  proWsion  either  for  her  or  for  a  child  he  had  had  by  her,  and  was  living  in 
adultery  with  another  woman. 

Shortly  before  the  lady's  elopement  the  bill  in  this  cause  was  prepared  for  the 
purpose  of  making  her  a  ward  of  Court ;  but  the  marriage  took  place  in  Guernsey 
about  four  days  before  the  bill  was  filed. 

[598]  The  husband  also  presented  a  petition,  in  which  he  alleged  that  he  had 
separated  from  his  wife  on  account  of  her  improper  conduct ;  and  prayed  that  one 
moiety  of  the  before-mentioned  funds  might  be  transferred  to  him,  and  that  the  other 
moiety  might  be  settled  on  his  wife  and  the  issue  of  the  marriage. 

Mr.  Knight  Bruce  and  Mr.  Stuart,  in  support  of  the  wife's  petition,  cited  Aguilar 
V.  Aguilar  (5  Madd.  414),  Oxenden  v.  Oxenden  (2  Vern.  493),  Ball  v.  Coutts  (1  V.  &  B. 
292  ;  see  303),  and  1  Roper,  Hus.  and  Wife,  Jacob's  edit.  277,  278. 

Mr.  Jacob  and  Mr.  Willcock,  in  support  of  the  husband's  petition,  cited  Steinmetz 
V.  Halthin  (1  Glyn  &  Jam.  64),  Beresford  v.  Eobson  (1  Madd.  362),  JFright  v.  Mmlerj 
(11  Ves.  12),  Green  v.  Otte  (1  Sim.  &  Stu.  250). 

The  Vice-Chaxcellor  [Sir  L.  ShadwellJ.  Before  I  decide  the  question  as  to 
whether  the  whole  or  a  certain  portion  only  of  the  funds  ought  to  be  settled  on  the 
wife,  I  should  like  to  have  an  opportunity  of  looking  into  the  cases. 

The  facts  of  the  case  appear  to  be  these  :  The  marriage  took  place  when  the  young 
lady  was  between  14  and  15  years  of  age.  The  bill  in  this  suit  was  then  about  to 
be  filed,  for  the  purpose  of  making  her  a  ward  of  Court ;  but  I  cannot,  in  deciding 
as  to  what  shall  be  settled  on  her,  take  into  consideration  that  the  husband  married 
her,  as  has  been  stated,  in  order  to  prevent  her  being  made  a  ward  of  Court.  She 
was  not,  in  fact,  a  ward  of  the  Court,  and,  therefore,  the  case  must  be  [599]  con- 
sidered as  that  of  a  person  who  was  not  a  ward  of  Court. 

The  parties  lived  together  for  about  five  years ;  and  then  the  husband,  owing  to 
some  circumstances,  the  particulars  of  which  are  not  very  fully  disclosed,  thought 
proper  to  abandon  his  wife.  I  cannot  but  suppose  that  there  were  some  circumstances 
which  were  deserving  of  inquiry,  because  an  inquiry  was  made ;  but  the  result  of  it 
was  that  the  husband  was  satisfied  that  there  was  no  ground  for  imputing  improper 
conduct  to  his  wife.  He  states,  however,  in  one  of  his  affidavits,  that  circumstances 
afterwards  came  to  his  knowledge  which  confirmed  his  opinion  of  the  guilt  of  his 
wife.  But  it  is  to  be  observed  that  he  does  not  mention  one  of  those  circumstances. 
The  statement  which  he  makes  is  vague  and  general,  incapable,  therefore,  of  being 
met  by  any  counter  statement. 

In  the  letter  which  he  wrote  to  his  wife,  after  the  inquiry  which  I  before  alluded 
to  had  taken  place,  he  says  that,  after  the  fullest  investigation,  he  thinks  it  but  an 
act  of  justice  to  declare  that  he  attributes  the  calumnies  which  had  been  circulated 
respecting  her  to  the  invention  of  some  mischievous  and  malicious  person  in  the  neigh- 
bourhood ;  and  adds,  "  I  am  aware  that  circumstances,  not  under  our  control,  oblige  us 
to  live  apart ;  "  but  what  those  circumstances  were,  it  is  impossible  to  conjecture.  There 
is  nothing  whatever  to  explain  them.  But  when  we  see  how  he  conducted  himself  im- 
mediately after  he  had  freed  himself  from  his  wife,  that  he  immediately  took  another 
woman  to  cohabit  with  him,  and  after  living  with  her  for  some  time  sent  her  back  to 
her  parents,  and  that  he  is  now  living  in  adultery  A-ith  another  woman,  I  cannot  but 
[600]  think  that  there  were  some  other  motives  than  those  with  respect  to  which  he 
wrote  that  letter,  which  induced  him  to  separate  himself  from  his  wife. 

With  respect  to  his  violent  behaviour,  there  is,  certainly,  some  variation  of 
testimony.  Certain  acts  of  violence  are  stated  ;  but  it  is  said  that  they  were  owing 
to  the  sudden  irritation  produced  on  his  mind  by  the  communication  made  to  him  of 
the  circumstances  to  which  the  letter  relates.  Now  he  has  produced  no  fewer  than 
eleven  affidavits  relating  to  this  part  of  the  case,  some  made  by  members  of  his  family, 
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and  others  by  persons  who  were  only  acquainted  with  him ;  and  it  is  very  remark- 
able that,  in  those  affidavits  which  are  made  by  the  former,  no  allusion  is  made  to 
the  fact  of  his  having  a  mild  and  easy  temper  and  a  peaceable  demeanour.  Those 
who  necessarily,  must  have  known  him  best,  made  no  allusion  to  the  subject.  It  is 
his  acquaintance  only  who  speak  of  his  mild  and  amiable  disposition. 

[His  Honor  here  observed  upon  an  admission  which  the  husband  had  made  in  one 
of  his  letters,  which  confirmed  the  statements  as  to  the  violence  of  his  temper  and 
disposition,  and  then  continued  as  follows  :] — 

It  is  manifest  that,  very  soon  after  the  separation  from  his  wife,  he  lived  with  one 
woman  and  then  with  another,  and  that  his  conduct  has  been  of  the  foulest  kind ; 
and,  where  I  find  these  marks  of  character,  I  must  be  very  strongly  disposed  to  think 
that  the  separation,  on  his  part,  was  not  well  grounded,  and  that  I  shall  have  to 
consider  this  as  a  case  in  which  the  husband  has  separated  himself  from  his  wife,  not 
on  any  clear  or  assignable  grounds,  but  has  so  separated  himself  and  has  so  conducted 
himself  since  the  separation,  [601]  that  it  is  almost  impossible  to  suppose  that  they 
can  ever  live  together  again. 

Therefore  the  question  is  whether,  under  such  circumstances,  the  husband  having 
made  no  provision  for  his  wife,  it  will  be  right  for  this  Court,  in  the  first  place,  to 
refer  it  to  the  Master  generally,  or  to  make  some  specific  declaration  now  as  to  what 
shall  be  done  with  the  whole  income  or  the  whole  capital.  And  I  cannot  but  think 
that  it  would  be  most  convenient  to  all  parties  (considering  the  length  of  these  affidavits 
and  the  expense  of  them)  that  the  Court  should,  in  the  first  instance,  declare  what 
should  be  done,  unless  there  is  any  reason  to  suppose  that  there  are  circumstances 
which  may  be  developed  before  the  Master  which  would  cause  some  other  line  of 
proceeding  to  be  adopted  by  the  Court  than  that  which  would  appear  right  to  be 
adopted  on  the  evidence  now  before  the  Court. 

I  shall,  however,  take  some  time  for  consideration  before  I  declare  what  will  be 
my  final  decision  on  these  petitions. 

March  16.  The  Vice-Chancellor.  In  this  case  the  husband  has  presented  a 
petition,  in  effect,  asking  for  one  moiety  of  the  fund  for  himself  ;  and  he  asks  that  there 
should  be  a  settlement  made  of  the  other  moiety  on  his  wife  and  the  issue  of  the 
marriage.  The  wife's  petition  asks,  in  efl'ect,  to  have  the  whole  income  of  the  funds 
in  Court  standing  to  her  account  paid  to  her ;  and  she  submits,  if  the  Court  thinks 
it  right,  that  there  should  also  be  a  reference  to  approve  of  a  settlement :  and 
the  real  question  is  what,  under  the  circumstances  of  the  case,  the  Court  ought  to  do. 

[602]  I  apprehend,  from  the  cases  on  the  subject,  that  the  Court  has  a  discretion 
in  cases  like  the  present.  But,  at  the  same  time,  I  am  of  opinion  that  that  proposi- 
tion which  Sir  Thomas  Plumer  laid  down  in  the  case  of  Beresfwd  v.  Hohson  is  true, 
with  a  slight  limitation.  That  learned  Judge  says:  "In  no  case  has  the  whole  of 
the  property  been  settled  on  the  wife  and  children."  And  in  a  subsequent  part  of  his 
judgment  he  says :  "In  no  case  has  the  Court  given  the  whole  to  the  wife."  Now 
it  is  not  exactly  true  that  in  no  case  that  has  been  done ;  for  certainly  it  was  done 
in  the  case  of  Jacobs  v.  Amyatt  (1  Madd.  376,  note);  with  respect  to  which  case, 
however,  Sir  T.  Plumer  infers,  though  it  does  not  appear  on  the  face  of  the  report 
itself,  that  the  order  that  was  there  made  was  an  order  by  consent.  It  certainly  was 
a  peculiar  case ;  and  the  order  might  have  been  made,  not  strictly  with  consent,  but 
without  opposition  on  the  part  of  the  assignees ;  and,  with  that  exception,  I  take  it 
to  be  generally  true  that  the  Court  never  gives  the  whole  of  the  property  to  the 
wife  in  a  case  where  the  husband  has  deserted  the  wife,  and  no  means  of  subsistence 
for  her  can  be  obtained  from  him.  The  Court  has,  when  there  has  not  been  a  question 
before  it  as  to  the  settlement  of  the  wife's  chose  in  action,  certainly  ordered  the  whole 
of  the  income  of  the  fund  to  be  paid  to  the  wife  till  further  order ;  and  many  such 
orders  have  been  made  from  time  to  time ;  and  I  have  made  some  in  the  course  of 
this  very  year ;  but  in  this  case  I  have  both  parties  applying,  and  I  do  not  think  that 
the  discretion,  which  it  is  clear  from  the  cases  the  Court  has,  would  be  a  discretion 
much  worth  having  if,  in  fact,  in  every  case,  the  discretion  was  to  be  exercised  by 
giving  a  [603]  moiety  to  the  husband  and  a  moiety  to  the  wife  :  and  it  does  appear, 
from  what  has  actually  been  done,  that  the  system  (which  is  pretty  general,  I  admit) 
of  ginng  a  moiety  to  the  husband  and  placing  the  other  moiety  in  settlement  for  the 
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wife  and  children  has  not  always  been  pursued  ;  because,  in  the  case  of  Wright  v. 
Morleij  (which  is  alluded  to  by  Sir  T.  Plumer,  and  in  which  he  states  what  Sir  William 
Grant  did),  it  appears,  on  looking  at  the  case,  that  what  Sir  W.  Grant  is  stated  to 
have  done  was  not  exactly  the  thing  that  he  did  ;  but  he  would  have  done  it,  pro- 
vided only  a  certain  fact  had  been  made  out  iu  evidence.  He  says,  in  page  23, 
"there  is  no  difficult v  iu  giving  her  the  remainder  for  her  separate  use  during  the 
absence  of  the  husband:''  and  in  a  prior  part  of  the  case,  in  page  21,  he  says,  "I 
should  think  they  {i.e.,  the  assignees)  dealt  fairly  and  even  favourably  towards  her 
if,  out  of  £260,  the  produce  of  this  fund,  they  allowed  her  to  retain  £160."  The 
husband  had  previously  assigned  £100;  and  what,  therefore,  was  that  but  giving 
to  the  wife  eight-thirteenths  of  the  whole  fund,  in  a  case  where  the  husband  had 
previously  made  an  assignment,  for  valuable  consideration,  of  iive-thirteenths  ? 

Now,  in  this  case,  I  do  not  wish  to  repeat  the  circumstances  which  are  contained 
in  the  affidavits  ;  but  though  there  has  been  certainly  something  of  misconduct  on  the 
part  of  the  wife,  yet  I  cannot  but  think  that  this  case  is  a  case  to  which  the  observa- 
tion, made  by  Lord  Eldon  in  the  case  of  Ball  v.  Couits  (1  Yes.  &  Bea.  30-i),  is  applicable. 
His  Lordship  says:  "As  to  the  conduct  of  this  lady  herself,  it  would  require  much 
more  attention  if  it  was  not  to  be  urged,  in  her  favour,  that  the  trans-[604]-actions 
which  took  place  in  the  circumstances  of  her  marriage  might  have  led  her  into  that 
misconduct  which  is  now  made  the  subject  of  complaint."  I  mean  that  the  spirit  of 
the  observation  applies,  and  not  the  circumstances  to  which  Lord  Eldon  alludes ; 
because,  in  this  case,  we  have  these  circumstances  unquestioned,  namely,  that  the 
husband  obtained  the  hand  of  his  wife  under  circumstances  which  certainly  shew  that 
he  had  contributed  to  weaken  the  moral  principle  in  her  before  marriage  :  and,  if  he 
had  not  induced  his  wife  to  desert  her  mother  and  go  to  Guernsey,  there  is  reason  to 
suppose  the  marriage  would  not  have  taken  place  :  and  I  do  not  think  that  the  con- 
sent which  the  mother  gave,  on  application  made  by  him  to  her  for  that  purpose,  can 
at  all  be  considered  as  weakening  the  ett'ect  of  the  general  observation  ;  because  the 
daughter  was  placed  in  such  a  situation  that,  morally  speaking,  the  mother  had  no 
choice ;  and,  unless  she  had  consented  to  the  marriage,  it  is  pretty  obvious  that  a 
much  worse  fate  would  have  awaited  her  daughter.  I  think,  therefore,  that  in  a 
case  where  the  marriage  begins  under  such  inauspicious  circumstances  with  regard 
to  the  conduct  of  the  husband,  less  weight  ought  to  be  attributed  to  anything  like 
subsequent  levitv  or  indiscretion  in  the  wife,  or  something  perhaps  deserving  a  worse 
name,  though  it  must  be  observed  that  there  is  no  evidence  in  this  case  to  shew  that 
anything  more  than  levity  or  indiscretion  did  take  place  on  the  part  of  the  wife. 

I  cannot  but  think  that,  having  a  due  regard  to  the  general  proposition  that  the 
Court  never  gives  the  whole  to  the  wife,  and  having  a  due  regard  to  the  exercise  of 
the  discretion  which  this  Court  unquestionably  has,  it  will  be  right  to  make  this  order 
now  :  and  I  say  to  make  it  now,  because  I  really  think  that,  after  the  very  ample 
[605]  discussion  which  the  case  has  met  with,  both  in  statement  of  circumstances  and 
affidavits  and  a  lengthened  discu.ssion  at  the  Bar,  there  is  no  reason  to  hope  that  a 
better  conclusion  would  be  arrived  at,  by  sending  the  matter  to  the  Master,  than  the 
Court  can  now  make  for  itself. 

I  think,  therefore,  the  right  order  to  make  will  be  that  the  husband  should  have 
oue-fourth  of  the  whole  fund  paid  to  him,  and  he  must  pay  the  costs  of  his  petition  ; 
and  the  wife  shall  have  the  remaining  three-fourths  settled  on  her  and  her  issue, 
generally ;  but,  out  of  those  three-fourths,  the  costs  of  her  petition  and  her  costs  to 
be  incurred  by  the  reference  as  to  the  settlement  must  be  paid  :  and  it  appears  to 
me  that  it  would  be  most  convenient  to  make  one  order  on  each  petition  :  which  will 
prevent  any  question  as  to  who  shall  have  the  carriage  of  the  order. 
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[606]    Miles  v.  Thomas.    Feb.  26,  27,  1839. 
Demurrer.    Joint  Stock  Company.    Partnership.    Jurisdiction. 

After  a  demurrer  had  been  filed,  two  of  the  Plaintiffs  procured  their  names  to  be 
struck  out  of  the  bill.  Held  that,  as  that  act  was  not  done  by  the  remaining  Plaintiffs, 
the  bill  must  be  considered,  on  the  argument  of  the  demurrer,  as  if  the  names  of 
the  two  remained  on  the  record. 

Certain  persons  entered  into  an  agreement,  in  writing,  for  forming  themselves  into  a 
joint  stock  company,  to  be  called  the  Medway  Commercial  Shipping  Company  :  and, 
by  one  of  their  rules,  the  affairs  and  concerns  of  the  company  were  to  be  under  the 
management  of  a  committee  ;  but  no  time  was  fixed  for  the  duration  of  the  company. 
Four  of  the  members  of  the  company  took  upon  themselves  the  exclusive  manage- 
ment of  a  ship  belonging  to  the  company,  and,  being  about  to  send  her  on  a  voyage 
which  some  of  the  members  disapproved  of,  those  members  filed  a  bill,  praying 
that  the  four  might  be  restrained  from  interfering  with  the  ship,  or  causing  her  to 
sail  on  the  intended  voyage,  and  from  laying  in  or  agreeing  for  any  cargo  or  freight, 
otherwise  than  under  the  direction  of  the  committee,  and  that  they  might  deliver 
up  to  the  committee  all  books,  &c.,  in  their  possession,  belonging  to  the  ship  or 
to  the  company. 

A  demurrer  for  want  of  equity  was  allowed. 

Semble,  that  the  Court  will  interfere  between  co-partners  to  prevent  the  destruction 
of  the  partnership  property,  although  a  dissolution  of  the  partnership  may  not  be 
prayed. 

By  an  agreement,  dated  in  April  1838,  it  was  declared  and  agreed  that  the  parties 
thereto  should,  from  thenceforth,  be  and  continue  bound  to  each  other,  in  co-partner- 
ship, under  the  title  or  denomination  of  the  Medway  Commercial  Company,  subject 
to  the  rules  and  regulations  thereinafter  declared  ;  one  of  which  was  that  the  afiairs 
of  the  company  should  be  managed  and  conducted  by  a  committee  consisting  of  five 
trustees  and  15  shareholders.  But  no  time  was  fixed  for  the  duration  of  the 
partnership. 

The  company  built  a  ship,  in  the  port  of  Rochester,  for  the  purpose  of  trading  for 
coals,  grain,  timber  and  [607]  other  articles  as  might  be  deemed  advantageous  to  the 
company  :  and  the  committee  appointed  E.  Ridge,  one  of  the  shareholders,  the  captain 
of  the  ship. 

The  bill  was  filed  by  nine  of  the  shareholders  (some  of  whom  were  members  of  the 
committee)  on  behalf  of  themselves  and  all  the  other  shareholders  (except  the 
Defendants  qu.)  against  C.  Thomas,  T.  Scrimes  and  T.  Beaumont,  three  of  the  five 
shareholders  in  whose  names  the  ship  was  registered  (see  3  &  4  Will.  4,  c.  55,  s.  33), 
and  against  E.  Ridge,  the  captain,  alleging  that,  after  the  ship  had  made  six  voyages, 
under  the  direction  of  the  committee,  the  Defendants,  in  violation  of  the  rules  and 
regulations  of  the  company,  took  upon  themselves  the  exclusive  management  and 
control  of  it :  that  the  ship  had  recently  returned  with  a  cargo  of  coals  from  a  voyage 
performed  under  the  orders  of  the  Defendants ;  and  they  threatened  and  intended,  as. 
soon  as  she  should  have  discharged  her  cargo,  to  send  her  in  ballast  on  another 
voyage,  but  where  or  to  what  port,  or  for  what  cargo  she  was  to  sail,  or  by  whom 
such  cargo  was  to  be  laid  in,  or  what  freight  she  was  to  earn,  the  Defendants  refused 
to  divulge  :  that  the  company  had  sustained  a  loss  of  £77,  10s.  on  the  last  voyage  of 
the  ship,  and,  if  she  were  allowed  to  sail  again  under  the  direction  of  the  Defendants, 
the  injury  done  to  the  company  would  be  irreparable.  The  bill  prayed  that  the 
Defendants  Thomas,  Scrimes  and  Beaumont  might  be  restrained  from  interfering  or 
intermeddling  with  the  ship  or  her  intended  cargo,  and  from  taking  any  measures 
for  the  purpose  of  causing  her  to  sail  from  the  port  of  Rochester,  or  for  laying  in  or 
contracting  or  agreeing  for  any  cargo  or  freight  otherwise  than  under  the  direction  of 
the  com-[608]-mittee;  and  that  the  Defendant  Ridge  might  also  be  restrained  from 
sailing  from  the  said  port  on  board  the  ship,  or  doing  any  act  or  entering  into  any 
agreement  or  arrangement  respecting  her  or  her  cargo,  otherwise  than  under  the 
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direction  of  the  committee  :  and  that  the  Defendants  might  be  ordered  to  deliver  up 
to  the  committee  all  books  and  papers  in  their  hands  belonging  to  the  ship  and  to  the 
company. 

The  Defendant  Ridge  demurred  to  the  bill  for  want  of  equity. 

After  the  demurrer  was  filed,  two  of  the  Plaintiffs  procured  their  names  to  be 
struck  out  of  the  bill.  On  the  demurrer  coming  on  to  be  argued,  the  Yice-Chancellor 
ruled  that  as  the  striking  out  of  the  names  of  the  two  Plaintiffs  was  not  the  act  of  the 
remaining  seven,  they  ought  not  to  be  prejudiced  therebj' ;  but  that  on  the  argument 
of  the  demurrer  the  bill  must  be  considered  as  if  the  names  of  the  two  still  remained 
on  the  record. 

Mr.  Jacob,  Mr.  Stuart  and  Mr.  Palmer  appeared  in  support  of  the  demurrer. 

One  of  the  grounds  on  which  they  relied  was  that  the  bill  did  not  pray  for  a 
dissolution  of  the  partnership,  and,  therefore,  it  would  be  contrary  to  the  established 
practice  of  the  Court  to  grant  any  relief. 

Mr.  Knight  Bruce  and  Mr.  Stinton,  in  support  of  the  bill,  contended  that  the 
Court  would  interfere  between  co-partners,  in  order  to  preserve  the  property  of  the 
partnership,  although  a  dissolution  was  not  prayed. 

The  Yice-Chaxcellor  [Sir  L.  Shadwell]  having  observed  in  the  [609]  course  of 
the  argument  that  the  company  was  a  mere  voluntary  society  :  and,  as  no  time  was 
fixed  for  the  continuance  of  it,  it  was  dissoluble  at  the  pleasure  of  any  of  the  members, 
delivered  judgment  as  follows  : — 

I  am  of  opinion  that  the  Court  ought  to  interfere  between  co-partners,  wherever 
the  act  complained  of  is  one  that  tends  to  the  destruction  of  the  partnership  property, 
notwithstanding  a  dissolution  of  the  partnership  may  not  be  prayed.  In  this  case, 
however,  I  am  not  asked  to  interfere  because  the  ship,  which  is  the  subject  of  dispute, 
is  in  danger  of  being  lost,  but  because  she  is  about  to  be  sent  on  a  voyage  which  some 
of  the  members  of  the  company  disapprove.  So  that,  in  effect,  I  am  asked  to  enforce 
the  evanescent  authority  of  a  certain  number  of  persons,  which  authority  ceased  as  soon 
as  any  one  of  the  members  chose  to  rebel.  That  act  was  in  itself  a  dissolution  ;  and, 
rebus  sir.  stantihus,  I  have  no  sort  of  jurisdiction  to  interfere. 

The  demurrer  must,  therefore,  be  allowed. 


[610]    The  Corporation  of  the  Sons  of  the  Clergy  v.  Mose.    March  7,  1839. 

Attorney-General.     Parties.     Charity. 

Testatrix  gave  £6000  stock  to  the  Governors  of  the  Charity  for  the  Relief  of  Poor 
Widows  and  Children  of  Clergymen,  the  dividends  to  be  from  time  to  time  applied 
for  the  benefit  of  poor  widows  and  maiden  daughters  of  clergymen  of  the  Church 
of  England  who  should  have  attained  the  age  of  30  years,  in  such  shares  and 
proportions  as  the  governors  of  the  said  charity  should  in  their  discretion  think  fit. 
A  bill  claiming  the  legacy  was  filed  against  the  executors  by  "  The  Governors  of 
the  Corporation  of  the  Society  for  the  Relief  of  Poor  Widows  and  Children  of 
Clergymen,  commonly  called  The  Corporation  of  the  Sons  of  the  Clergy."  Held, 
that  the  Attorney-General  was  a  necessary  party  to  the  suit,  the  legacy  not  being 
given  upon  trusts  corresponding  with  the  trusts  upon  which  the  Corporation  held 
their  general  property. 

The  Plaintiffs  were  described  in  the  bill  as  "The  Governors  of  the  Corporation  of 
the  Society  for  the  Relief  of  Poor  Widows  and  Children  of  Clergymen,  commonly 
called  The  Corporation  of  the  Sons  of  the  Clergy,"  and  they  sued  on  behalf  of  them- 
selves and  all  other  members  of  the  Corporation.  The  bill  stated  that  Hannah  Phelp, 
by  her  will,  dated  the  8th  of  June  1821,  gave  £6000  consols  and  also  her  residuary 
personal  estate  to  the  Defendants  Mose  and  Holmes,  in  trust  for  her  three  sisters 
during  their  lives,  and,  after  the  death  of  the  survivor  of  them,  to  the  Governors  of 
the  Charity  for  the  Relief  of  Poor  Widows  and  Children  of  Clergymen,  to  be  continued 
in  the  said  funds,  and  the  dividends  to  be  from  time  to  time  applied  for  the  benefit  of 
poor  widows  and  maiden  daughters  of  clergymen  of  the  Church  of  England  who  should  have 


494     CORPORATION  OF  THE  SONS  OF  THE  OLERGY  V.   MOSE    9  SIM.  611. 

attained  the  age  of  30  years,  in  such  shares  and  proportions  as  the  governors  of  the 
said  charity  should  in  their  discretion  think  fit :  that  the  testatrix  died  in  the  year 
1822  and  that  two  of  her  sisters  had  since  died  :  that,  subject  to  the  life-estate 
theVe'in  of  the  Defendant  Charlotte  Williams,  the  testatrix's  surviving  sister,  the 
Plaintiffs  were  entitled  absolutely  to  the  £6000  consols,  and  [611]  the  sums  of  stock 
in  which  the  testatrix's  residuary  estate  had  been  invested  :  that  Mose  and  Holmes 
had  on  several  occasions  stated  to  the  Plaintifls  and  their  agents  that  they  did  not 
intend  to  transfer  the  sums  of  stock  to  the  Plaintiffs,  and  that  they  threatened  to 
transfer  the  same  to  persons  not  named  in  the  will,  and  not  entitled  thereto :  that 
they  pretended  that  the  Plaintiffs  were  not  the  persons  intended  in  the  will  under 
the  description  of  "  The  Governors  of  the  Charity  for  the  Relief  of  Poor  Widows  and 
Children  of  Clergymen,"  and  that  some  other  society  or  some  other  persons  were 
intended  by  the  testatrix  under  that  description :  that  the  Plaintiffs  were  the 
c'overnors  of  a  charity  or  society  for  the  relief  of  poor  widows  and  children  of 
clergymen,  and  that  that  society  was  incorporated  under  the  title  and  description  of 
"  The  Corporation  for  the  Relief  of  Poor  Widows  and  Children  of  Clergymen,  and 
was  commonly  called  The  Corporation  of  the  Sons  of  the  Clergy ; "  and  that  the 
testatrix,  under  the  title  and  description  of  "  The  Governors  of  the  Charity  for  the 
Relief  of  Poor  Widows  and  Children  of  Clergymen,"  intended  and  expressly  pointed 
out  the  Plaintiffs  as  the  persons  to  take  the  benefit  of  the  bequest  of  the  £6000 
stock  and  of  her  residuary  estate,  after  the  decease  of  the  survivor  of  her  three 
sisters ;  and  that  no  other  corporation  or  society  other  than  that  of  which  the 
Plaintiffs  were  the  governors  in  any  manner  answered  to  or  corresponded  with  the 
title  or  description  of  the  society  mentioned  and  described  in  the  will ;  and  that, 
in  fact,  no  other  corporation  or  society  had  ever  made  application  to  the  Defendants 
Mose  and  Holmes,  or  claimed  any  benefit  under  the  will. 

The  bill  prayed  that  the  usual  accounts  might  be  taken  of  the  testatrix's  estate, 
funeral  and  testamentary  [612]  expenses,  debts  and  legacies,  and  that  the  clear 
residue  of  the  personal  estate  might  be  ascertained,  and  that  the  Plaintiffs  might  be 
declared  to  be  entitled,  absolutely,  on  the  decease  of  the  Defendant  Charlotte 
Williams,  to  the  £6000  stock  and  other  funds  in  which  the  residuary  estate  had  been 
invested,  and  that  those  funds  might  be  transferred  into  the  name  of  the  Accountant- 
General,  and  secured  for  the  benefit  of  the  Plaintiffs. 

The  Defendant,  Charlotte  AVilliams,  demurred  to  the  bill,  because  the  Attorney- 
General  was  not  made  a  party  to  it,  and  on  other  grounds. 

Mr.  Wigram  and  Mr.  Bird,  in  support  of  the  demurrer,  said  that  the  Plaintiffs 
had  not  stated  facts  from  which  the  Court  could  infer  that  they  were,  necessarily,  the 
society  to  whom  the  £6000  stock  and  the  residue  were  bequeathed :  that  it  was  not 
enough  to  say  that  they  were  the  society  who  might  possibly  be  entitled  to  the 
benefit  of  the  bequests ;  that,  in  fact,  there  were  other  charities  founded  for  the 
benefit  of  widows  and  children  of  clergymen,  and  who  also  might  claim  the  benefit  of 
the  bequests :  that  the  charity  created  by  the  will  was  intended  for  the  benefit  of 
the  daughters,  and]not  the  sons  of  clergymen  :  and  that,  the  question  being  which  of 
several  societies  was  entitled  to  the  property  in  question,  the  Attorney-General  was  a 
necessary  party  ;  and  that  he  was  also  a  necessary  party  in  order  to  see  the 
accounts  prayed  by  the  bill  properly  taken. 

Mr.  Knight  Bruce  and  Mr.  N.  Wetherell  contended  that  there  was  no  necessity  for 
making  the  Attorney-General  a  party  where,  as  in  the  present  case,  the  property  was 
given  to  the  officers  of  a  charity,  and  was  to  be  applied  [613]  by  them  for  the  benefit 
of  a  certain  class  of  persons,  as  the  officers  of  the  charity  should  think  fit. 

Mr.  Wigram,  in  reply,  referred  to  JVeUhdored  v.  Jones  (1  Sim.  &  Stu.  40). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  confess  it  appears  to  me  that  the 
Attorney -General  is  a  necessary  party. 

I  do  not  understand  that  the  testatrix  meant  to  give  the  £6000  stock  and  her 
residuary  estate  to  the  Corporation  of  the  Sons  of  the  Clergy,  so  as  to  form  part  of  the 
general  funds  of  that  corporation.  There  is  nothing  to  identify  the  trusts  of  the 
will  with  the  trusts  upon  which  the  general  funds  of  that  corporation  are  held. 

The  demurrer  must,  therefore,  be  allowed ;  but  I  shall,  of  course,  give  the 
Plaintiffs  leave  to  amend  their  bill  by  making  the  Attorney-General  a  party  to  it. 
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[614]     Rebel  v.  Philpot.    March  11,  1839. 

Practice.     Trial.     Issue. 

Where  a  decree  directs  an  issue  to  be  tried  at  the  next  Assizes,  an  application  to 
postpone  the  trial  on  account  of  the  illness  of  a  material  witness,  must  be  made  to 
the  Court  which  directed  the  trial. 

The  decree  in  this  cause  had  directed  an  issue  to  be  tried  at  the  next  Spring 
Assizes  for  the  county  of  Kent. 

Mr.  Barber  now  moved  to  postpone  the  trial  on  account  of  the  illness  of  a  material 
witness.  He  said  that  the  decree  peremptorily  directed  his  client  to  try  the  issue  at 
the  next  Spring  Assizes. 

Mr.  Jacob  appeared  in  opposition  to  the  motion. 

The  Vice-Ch.\ncellor  [Sir  L.  Shadwell].  As  the  decree  expressly  directs  the 
issue  to  be  tried  at  the  next  Assizes,  I  do  not  see  how  it  could  be  tried,  under  the 
authority  of  those  words,  otherwise  than  at  the  next  Assizes.  As  the  decree  is  in  that 
form,  this  Court  must  interfere. 

Motion  granted. 


[615]     RiSHTOX  v.  Cobb.     March  19,  April  16,  1839. 

[Affirmed,  5  My.  &  Cr.  U5  ;  41  E.  R.  326  (with  note).] 

IFill.     Construction. 

Testator  gave  £2000  to  trustees,  in  trust  to  invest  the  same  in  Government  securities, 
and  to  empower  Lady  C,  the  widow  of  Sir  N.  C,  to  receive  the  dividends  so  long 
as  she  should  continue  single  and  unmarried  :  but,  in  case  she  should  sell,  assign, 
dispose  of  or  anticipate  such  dividends,  the  testator  revoked  the  bequest,  and 
directed  that  the  £2000  should  become  part  of  the  residue  of  his  estate,  which  he 
gave  to  J.  C.  At  the  date  of  the  will  and  at  the  testator's  death,  Lady  C.  was 
married  to  one  R.;  but  he  had  deserted  her  and  gone  abroad  ;  and  she  always 
called  herself  Lady  C,  and  represented  herself  to  be  a  single  woman  and  the 
widow  of  Sir  N.  C;  and  the  testator  and  others  always  considered  her  so  to 
be.  Held,  that  she  and  her  husband  in  her  right  were  absolutely  entitled  to  the 
£2000. 

Thomas  Cobb  made  his  will,  dated  the  1st  of  March  183-1,  and  which  was  partly 
as  follows  ; — "  I  give  and  bequeath  to  William  Cobb,  William  Edmunds  and  Charles 
Cook,  the  sum  of  £2000  sterling,  upon  trust  to  invest  the  same  in  Government 
securities,  upon  trust  to  authorize  and  empower  Lady  Fanny  Campbell,  wulow  of  the 
late  Major-General  Sir  Xeil  Campbell,  to  receive  the  dividends  as  they  become  due  thereon,  so 
long  as  she  shall  continue  single  and  unmarried ;  but,  in  case  she  sells,  assigns,  disposes 
of  or  anticipates  such  dividends,  I  do  hereby  revoke  the  bequest  so  made  for  her 
benefit,  and  thereupon  do  will  and  direct  that  the  said  sum  of  £2000  shall  become 
part  of  the  residue  of  my  estate.  I  also  give  and  bequeath  to  the  said  Lady  Fanny 
Campbell  the  sum  of  £.500  sterling,  to  be  paid  to  her  within  two  months  after  my 
decease ;  but  in  case  there  is  any  debt  then  due  from  her  on  a  warrant  of  attorney 
lately  given  to  Messrs.  Rice  &  Goodyer,  I  direct  my  executors,  out  of  the  legacy,  to 
pay  such  debt,  and  to  pay  the  residue  of  such  £.500  to  Lady  Campbell  only  :  I  also 
give  her  back  the  diamond  ring  she  gave  me,  and  request  her  to  have  the  diamond 
reset  in  a  mourning  ring,  and  wear  it  for  my  sake."  The  testator  gave  the  residue  of 
his  personal  estate  and  effects  to  J.  M.  Cobb  and  William  Cobb,  and  appointed  them 
and  William  Edmunds  his  executors. 

[616]  The  testator  died  in  February  1836.     The  Plaintiff  was  the  person  mentioned 
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in  the  will  as  Lady  Fanny  Campbell,  widow  of  the  late  Major-General  Sir  Neil  Camp- 
bell :  but,  on  the  20th  of  October  1829,  which  was  about  two  years  after  the  death  of 
Sir  keil  Campbell,  she  married  the  Defendant  Henry  Rishton,  who,  shortly  after, 
deserted  her  and  went  to  reside  in  Africa.  The  Plaintiff,  however,  concealed  her 
second  marriage,  and  always  called  herself  Lady  Campbell,  and  represented  herself  to 
be  a  sino-le  woman  and  the  mdow  of  Sir  Neil  Campbell ;  and  she  was  considered  so 
to  be  by"  the  testator  (who  had  repeatedly  offered  her  marriage),  and  by  all  other 
persons  who  had  any  acquaintance  or  dealings  with  her. 

The  bill  was  filed  by  the  Plaintiff  by  her  next  friend,  against  the  executors  and 
trustees  of  the  will,  and  against  her  husband  :  and,  after  stating  that,  at  the  testator's 
death,  nothing  was  due  on  the  warrant  of  attorney ;  and  that  the  Plaintiff  had 
requested  the  executors  to  invest  the  legacies  of  £2000  and  £500,  and  to  transfer  the 
funds  to  some  proper  person  or  persons,  in  trust  for  her  separate  use,  or  to  pay  to  her 
or  to  authorize  her  to  receive  the  dividends  thereof,  or  otherwise  to  carry  the  will 
into  effect,  it  prayed  that  the  usual  accounts  might  be  taken  of  the  testator's  personal 
estate,  funeral  and  testamentary  expenses,  debts  and  legacies ;  that  the  personal 
estate  might  be  applied  in  a  due  course  of  administration ;  that  the  rights  and 
interests  of  the  Plaintiff  in  and  to  the  legacies  of  £2000  and  £500  might  be 
ascertained  and  declared,  and  that  the  same  might  be  raised,  applied  and  secured 
according  to  such  rights  and  interests;  and,  if  necessary,  that  a  sufficient  settlement 
might  be  made  thereof,  regard  being  had  to  the  facts  and  circumstances  aforesaid. 

[617]  The  executors,  in  their  answer,  said  that  they  had  been  advised  that 
inasmuch  as  the  testator  was,  as  they  believed,  induced  to  make  the  bequests  in  the 
Plaintiff's  favour,  under  the  impression  and  belief  from  her  representations  and 
conduct,  that  she  was  the  widow  of  Sir  Neil  Campbell,  and  in  ignorance  that  she  was 
the  wife  of  the  Defendant  Rishton,  and  as  it  appeared  that  the  Plaintiff  did  not,  at 
the  date  of  the  will  or  at  the  testator's  death,  fill  the  character  which  she  assumed  and 
led  the  testator  to  believe  she  filled,  she  was  not  nor  was  her  husband  entitled  to  claim 
the  benefit  of  the  bequests  :  that,  inasmuch  as  the  dividends  to  arise  from  the  invest- 
ment of  the  £2000  were  payable  to  the  Plaintiff  so  long  only  as  she  continued  single 
and  unmarried,  and  she  was  then  under  coverture,  she  was  not,  under  any  circum- 
stances, entitled  to  the  said  dividends ;  but  that  the  £2000  had  sunk  into  the  testator's 
residuary  personal  estate. 

Mr.  Wakefield  and  Mr.  Randall,  for  the  Plaintiff,  said  that,  as  the  will  contained 
an  unlimited  gift  of  the  dividends  of  the  £2000  to  the  Plaintiff,  she  was  entitled  to 
the  capital  absolutely ;  and,  consequently,  the  words  which  were  added  for  the  purpose 
of  preventing  her  from  alienating  that  sum,  were  repugnant  and  void :  that,  as  the 
£2000  was  not  given  over  in  the  ev^ent  of  the  Plaintiff  marrying  again,  the  words  "  so 
long  as  she  shall  continue  single  and  unmarried,"  were  used  in  terroi-ein  merely.  Bird 
v.  Hunsdon  (2  Swanst.  342);  3Iarples  v.  Bainbridge  (1  Madd.  590);  EUm  v.  Elton 
(1  Wils.  159) ;  EhenM  v.  Martin  {Ibid.  130) ;  Bellasis  v.  Ermine  (1  Ca.  Ch.  22) ;  Brown 
v.  Peel  (1  Eden,  140);  Poor  v.  Mial  (Madd.  &  Geld.  32). 

[618]  Mr.  Eudall,  for  the  Defendants  the  executors.  It  is  plain  from  the 
evidence,  and  even  from  the  will  itself,  that  the  testator  believed  the  Plaintiff  to  be  a 
single  woman  ;  and  the  bequest  is  made  to  her  as  filling  that  character.  The  testator 
says,  "so  long  as  she  shall  continue  single  and  unmarried."  The  witnesses  state  that 
he  had  a  great  affection  for  her,  and  made  her  repeated  offers  of  marriage,  which  she 
declined,  not  because  she  was  a  married  woman,  but  because,  as  she  alleged,  the 
testator  was  of  a  violent  and  overbearing  disposition.  It  is  plain,  therefore,  that  if  he 
had  known  that  she  was  married  he  would  not  have  given  her  anything.  [The 
V  ice-Chancellor.  It  is  not  the  law  that,  where  a  testator  makes  a  gift  and  assigns 
a  reason  for  it,  the  gift  fails  if  the  reason  does  not  exist.  It  does  not  appear  that 
there  was  any  fraudulent  assumption  of  character  on  the  part  of  the  Plaintiff'.] 
\\  hether  she  committed  a  fraud  or  not,  she  is  not  entitled,  under  the  language  of  the 
will,  to  the  provision  intended  for  her. 

This  case  is  distinguishable  from  those  that  have  been  cited  ;  for  there  is  no  gift  of 
the  £2000  to  the  Plaintiff  in  the  first  instance.  The  first  gift  is  to  the  trustees ;  and 
they  are  to  pay  the  dividends  to  her  so  long  as  she  shall  continue  single  and  unmarried, 
bhe  was  married  both  at  the  date  of  the  will  and  at  the  death  of  the  testator,  and, 
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consequently,  the  trust  never  has  and  never  can  come  into  operation.  Giles  v.  Giles 
(1  Keen,  685  ;  see  692). 

The  Vice-Chaxcellor.  The  question  that  has  been  argued  in  this  case  is  one  of 
some  difficulty  ;  and  I  shall  take  time  to  consider  it. 

[619]  April  16.  The  Vice-Chaxcellor  [Sir  L.  Shad  well].  In  this  case  it  is 
plain  that  the  PlaintifiF  must  take  the  legacy  of  £500,  deducting  from  it  such  sums  as 
would  legalh'  have  been  due  on  the  warrant  of  attorney,  provided  she  had  been  sui 
juris,  and  not  a  married  woman  when  she  gave  the  warrant  of  attorney. 

Then,  with  respect  to  the  sum  of  £2000,  the  ease  stands  in  this  manner.  I  must 
first  remark  that  no  case  of  fraudulent  representation  has  been  established  against  the 
Plaintiff;  but  it  is  clear  on  the  evidence  that  the  testator  supposed  that  she  was  not  a 
married  lady  at  the  time  when  he  made  his  will :  and  it  seems  to  me  that  the  right 
way  is  to  construe  the  will  on  that  supposition.  Then  the  bequest  is  this  :  "  I  also 
give  and  bequeath  to  the  said  Wm.  Cobb,  Wm.  Edmunds  and  Chas.  Cook,  the  further 
sum  of  £2000  sterling,  upon  trust  to  invest  the  same  in  Government  securities,  upon 
trust  to  authorize  and  empower  Lady  Fanny  Campbell,  widow  of  the  late  Major- 
General  Sir  Neil  Campbell,  to  receive  the  dividends  as  they  become  due  thereon,  so 
long  as  she  shall  continue  single  and  unmarried.  But,  in  case  she  sells,  assigns, 
disposes  of  or  anticipates  such  dividends,  I  do  hereby  revoke  the  bequest  so  made  for 
her  benefit,  and,  thereupon,  do  will  and  direct  that  the  said  sum  of  £2000  shall 
become  part  of  the  residue  of  my  estate." 

Now  that,  as  far  as  it  goes,  is  a  mere  attempt  to  make  a  condition  in  restraint  of 
marriage  ;  and  I  conceive  that  it  is  void.  I  conceive,  also,  that,  on  the  true  construc- 
tion of  this  will,  the  gift  of  the  £2000  is  not  a  gift  to  this  lady's  separate  use ;  but  it 
is  a  gift  to  her  simply  as  a  woman  supposed  not  to  be  married  ;  and,  therefore,  the 
testator  supposed  that  she  would  have  power  to  sell,  assign,  dispose  of  or  anticipate 
the  sub-[620]-]'ect  of  the  gift.  I  must,  therefore,  take  it  that  the  Plaintiff  and  her 
husband  in  her  right  are  entitled  to  the  legacy  of  £2000.  The  consequence  is  that  it 
must  be  brought  into  Court  and  laid  out :  and,  the  situation  of  the  legatee  being  that 
of  a  married  woman  whose  husband  has  deserted  her,  the  Court  may  direct  the 
dividends  to  be  paid  to  her  until  further  order.  Any  application  which  may  be  made 
for  dealing  with  the  capital  of  the  fund  will  be  disposed  of  according  to  the  usual 
course  of  the  Court.(l) 

Declare  that  the  Plaintiflf  is  absolutely  entitled  to  the  legacies  of  £500  and  £2000  : 
and  the  Defendants,  the  executors,  having  admitted  assets,  let  them  pay  those  sums 
into  the  bank  in  the  name  of  the  Accountant-General,  in  trust  in  this  cause ;  and  let 
the  same,  when  so  paid  in,  be  invested  by  the  Accountant-General,  in  three  per  cent, 
annuities,  to  be  carried  to  an  account  intituled,  "  The  Plaintiff's  Account : "  and  let 
the  Accountant-General  pay  the  dividends,  as  the  same  shall  be  received,  on  such 
three  per  cent,  annuities,  to  the  Plaintiff  until  the  further  order  of  the  Court :  refer 
it  to  the  Master  to  compute  interest  at  £4  per  cent,  on  the  £500,  from  the  end  of 
two  months  after  the  testator's  death,  and  on  the  £2000,  from  the  end  of  one  year 
after  the  testator's  death  until  those  sums  shall  be  paid  into  the  bank  :  let  the  Master 
inquire  whether  there  is  any  debt  due  from  the  Plaintiff  on  the  warrant  of  attorney 
in  the  will  of  the  testator  mentioned  :  and  let  him  deduct  what  (if  anything)  he  shall 
find  due  thereon,  from  the  interest  so  to  be  computed  as  aforesaid  ;  and  let  the  Defen- 
dants, the  executors,  pay  the  residue  of  such  interest  to  the  Plaintiff.  The  Plaintiff's 
costs  to  be  taxed  and  paid  by  the  executors.     Liberty  to  apply. 

(1)  Affirmed  by  the  Lord  Chancellor.     [5  My.  &  Cr.  145.] 
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[621]    Stone  v.  The  Commercial  Eailway  Company.    March  20,  1839. 

[See  S.  C.  4  My.  &  Cr.  122 ;  41  E.  R.  48  (with  note).] 

Railway  Act.     Construction.     Yard. 

By  a  Railway  Act  it  was  enacted  that,  if  the  railway  company  should  be  desirous  of 
purchasing  part  of  any  house,  garden,  yard,  warehouse,  building  or  manufactory, 
and  the  owner  should  signify  his  inclination  to  sell  the  whole  of  such  house,  garden, 
yard,  &c.,  he  should  not  be  compelled  to  sell  to  the  company  part  only  or  less  than 
the  whole  of  such  house,  garden,  yard,  &c.  Held,  that  a  yard  for  bonding  foreign 
timber,  in  which  there  were  a  deal  shed  and  two  buildings  containing  saw-pits,  was 
not  a  yard  within  the  meaning  of  the  enactment. 

An  Act  was  passed  in  the  6th  &  7th  Will.  4,  intituled,  "  An  Act  for  Making  a 
Eailway  from  the  Minories  to  Blackwall,  with  Branches,  to  be  called  The  Commercial 
Railway." 

The  Plaintiffs  were  the  proprietors  and  occupiers  of  an  extensive  timber-yard, 
situate  in  the  parish  of  St.  Anne,  Limehouse,  in  the  county  of  Middlesex.  The 
Defendants  gave  the  Plaintiffs  notice  of  their  intention  to  take  a  part  of  the  yard  for 
the  purposes  of  their  Act.  The  yard  was  used  for  bonding  foreign  timber  and  wood, 
and  was  surrounded  and  inclosed,  partly  by  high  and  substantial  brick  walls,  partly 
by  the  back  of  a  shed  situate  within  the  yard,  and  partly  by  a  high  wooden  fence : 
and,  within  the  yard,  there  were  several  deal  sheds  for  stowing  timber,  and  two 
buildings  containing  saw-pits. 

By  the  50th  section  of  the  Act  it  was  enacted  that,  if  any  person  or  corporation 
by  the  Act  authorized  to  sell  and  convey  any  lands  should  be  applied  to,  by  or  on 
behalf  of  the  company,  to  treat  for,  sell,  dispose  of  or  convey  any  part  of  any  house, 
garden,  yard,  warehouse,  building  or  manufactory  in  the  actual  occupation  of  one 
person  or  several  persons  jointly,  and  should  signify  his  inclination  or  desire  to  treat 
for,  sell,  dispose  of  and  convey  the  whole  of  such  house,  garden,  yard,  warehouse, 
building  or  manufactory,  and,  if  it  should  happen  that  the  said  company  should  not 
think  proper  or  be  willing  to  purchase  the  whole  of  such  house,  garden,  yard,  ware- 
house, building  or  manufactory,  then  [622]  and  in  every  such  case,  nothing  in  the 
said  Act  contained  should  extend  or  be  construed  to  extend  to  compel  such  person  or 
corporation  interested  therein  to  treat  for,  sell,  dispose  of  or  convey,  or  to  authorize 
the  said  company  to  take  or  use  part  only  or  less  than  the  whole  of  such  house, 
garden,  yard,  warehouse,  building  or  manufactory. 

The  Defendants  having  given  the  Plaintiffs  notice  of  their  intention  to  take  a 
certain  part  only  of  the  yard,  the  bill  was  filed,  praying,  amongst  other  things,  that 
it  might  be  declared  that,  according  to  the  true  construction  of  the  Act,  the  Plaintiffs 
were  not  bound  or  compellable  to  treat  for,  sell,  dispose  of  or  convey,  and  that  the 
Defendants  were  not  authorized  to  take  or  use,  under  the  provisions  of  the  Act,  part 
only  or  less  than  the  whole  of  the  said  timber  or  bonding  yard  ;  and,  if  necessary, 
that  an  action  or  issue,  or  a  case  might  be  brought,  or  directed  to  a  Court  of  law,  for 
the  purpose  of  ascertaining  the  true  construction  of  the  Act ;  and  that  the  Defendants, 
their  agents,  servants  and  workmen  might  be  restrained  from  entering  upon  or  taking 
possession  of  the  yard  or  any  part  thereof,  and  from  cutting  up  and  removing  the  soil 
thereof,  and  from  abating  and  destroying  any  part  of  the  walls  of  the  yard,  and  from 
committing  or  doing  any  other  waste,  spoil  or  damage  into  or  upon  the  same,  or  any 
part  thereof. 

Upon  the  hearing  of  a  motion  for  the  injunction  prayed  by  the  bill,  one  question 
was  whether  the  yard,  of  which  the  Plaintiffs  were  the  proprietors  and  occupiers,  was 
a  yard  within  the  meaning  of  the  .50th  section  of  the  Act. 

Mr.  Knight  Bruce,  Mr.  Wigram  and  Mr.  Walker,  for  the  Plaintiffs,  in  support  of 
the  motion. 

[623]  Mr.  Jacob,  Mr.  G.  Richards  and  Mr.  Bigg,  for  the  Defendants. 

Thk  Vice-Chancellor  [Sir  L.  Shadwell].     The  important  question  in  this  case 
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is  that  which  relates  to  the  yard,  that  is,  whether  the  Defendants,  under  the  powers 
of  their  Act  of  Parliament,  can  compel  the  Plaintiifs  to  sell  to  them  that  portion  only 
of  the  yard  which  is  described  in  their  notice,  or  whether  the  Plaintiffs  are  not  at 
liberty  to  say  that  they  will  not  sell,  to  the  Defendants,  less  than  the  whole  of  the 
yard. 

The  true  way  of  construing  this  Act  of  Parliament  is  to  look  at  the  different 
sections  in  which  the  word  '  yard  '  is  used,  either  alone  or  in  connexion  with  any  other 
word  which  is  meant  to  give  it  a  particular  qualification,  and  then  to  see  whether  it 
is  not  pretty  plain,  on  the  face  of  the  Act,  that  the  word  must  have  different 
significations  in  different  parts  of  the  Act. 

The  second  section  says,  "  that,  where  the  word  '  railway  '  is  used,  the  same  shall 
be  understood  to  include  the  branch  railways,  yards,  stations,  wharfs,  and  other  works 
hereby  authorized  to  be  made."  There,  it  is  observable  that  the  Legislature  is 
speaking  prospectively  of  non-existing  things ;  and  a  yard  might  be  such  a  yard  as 
the  company  might  choose  to  construct,  of  any  description  whatever ;  and  there  is 
nothing  there  to  restrain  the  character  of  the  yard  except  that  opinion  which  the 
company's  engineers  might  entertain  about  the  usefulness  or  the  mode  of  making  any 
particular  yard.  The  eighth  section  is  the  first  section  that  alludes  to  the  schedule, 
which  describes  the  property  through  which  the  company  were  authorized  to  make 
their  railway  :  [624]  and,  when  you  look  at  the  schedule,  you  find  not  only  a  very 
great  number  of  instances  in  which  the  word  "  yard  "  is  used,  but  you  find,  besides 
that  word,  the  following  expressions,  namely,  timber  yard,  stone  yard,  chapel  yard, 
livery-stable  yard,  open  yard,  feeding  yard  for  cattle,  cattle  yard,  dung  yard,  yard  to 
workshops,  yard  or  vacant  ground,  covered  yard,  mill  yard.  I  cannot  but  think  that 
the  persons  who  framed  this  schedule,  must  have  meant  to  make  a  distinction  between 
the  term  "yard"  used  gimpliciler,  and  the  term  "yard"  adjoined  as  it  is  to  certain 
other  words  which  are  found  in  the  schedule.  Then,  in  the  ninth  section,  you  find 
that,  for  the  purposes  and  subject  to  the  provisions  of  the  Act,  the  company  are 
empowered  to  enter  into  and  upon  the  land  of  any  person  whatsoever,  and  to  survey 
and  take  levels  of  the  same,  and  to  set  out  and  appropriate  for  the  purposes  of  the 
Act  such  parts  thereof  as  they  are  by  the  Act  empowered  to  take  or  use ;  and,  in  or 
upon  such  lands  or  any  lands  adjoining  thereto,  not  being  houses,  buildings,  yards  or 
gardens,  to  bore,  dig,  cut,  embank  and  sough,  and  to  remove  or  lay,  and  also  to  use, 
work  and  manufacture  any  earth,  stone,  rubbish,  trees,  gravel  or  sand,  or  any  other 
materials  or  things  which  may  be  dug  or  obtained  therein  or  otherwise  in  the  execution 
of  any  of  the  powers  of  the  Act,  and  which  may  be  proper  or  necessary  for  making, 
maintaining,  altering,  repairing  or  using  the  railway  and  other  works  by  the  Act 
authorized,  or  which  may  obstruct  the  making,  maintaining,  altering,  repairing  or 
using  the  same  respectively,  according  to  the  true  intent  and  meaning  of  the  Act. 
Now,  in  my  opinion,  the  word  "yards,"  accompanied,  as  it  there  is,  with  the  terms 
"houses,  buildings  and  gardens,"  has  a  reference  to  houses  and  buildings.  By  that 
section  the  company  are  not  empowered  to  enter  upon  lands  generally,  but  [625]  only 
upon  those  lands  which  are  not  houses,  buildings,  yards  or  gardens ;  and  it  seems  to 
me  that  the  Legislature  meant  to  pay  that  respect  to  the  houses  and  buildings  of  Her 
Majesty's  subjects,  which  the  law  of  this  country  always  does  pay  to  the  inhabited 
buildings  of  man.  Then  the  43d  sect,  recites  that,  in  making  and  executing  the 
railway  and  the  several  other  works  authorised  by  the  Act,  it  might  be  necessary  for 
the  company,  their  agents  and  workmen,  to  enter  upon  and  take  temporary  possession 
of  some  parts  of  the  lands,  not  being  houses,  buildings,  yards  or  gardens :  and  it 
proceeds  to  direct  that  there  shall  be  compensation  made  for  that  temporary  damage 
which  may  be  done  under  the  9th  section.  It  is  evident,  therefore,  that,  where  the 
Legislature  speaks  of  land.s,  it  has,  as  a  matter  of  caution,  introduced  parenthetically 
the  same  expression,  "not  being  houses,  buildings,  yards  or  gardens,"  as  it  had  intro- 
duced in  the  9th  sect. :  because,  if  those  words  had  not  been  introduced,  it  might  have 
been  said  that  there  was  a  variance  between  the  two  sections,  and  that  the  true  effect 
of  both  together  was  to  allow  the  company  to  do  temporary  damage  on  lands  generally  ; 
which  clearly  was  not  the  meaning  of  the  Legislature.  It  seems  to  me,  therefore, 
that,  whatever  is  the  meaning  of  the  word  "  yard  "  in  the  9th  sect.,  the  same  meaning 
must  be  attributed  to  it  in  the  43d  sect.     Then  the  45th  section  enacts  :  "  That  nothing 
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herein  contained  shall  authorize  the  said  company,  or  any  person  acting  under  their 
authority,  to  take,  injure  or  damage,  for  the  purposes  of  this  Act,  any  house  or  other 
building  which  was  erected  or  built  on  or  before  the  30th  of  November  1835,  or  any 
ground^vhich  was  then  set  apart  and  used  as  and  for  a  garden,  orchard,  yard,  park, 
paddock,  plantation,  planted  walk  or  avenue  to  a  house,  or  any  inclosed  ground  planted 
as  [626]  an  ornament  or  shelter  to  a  house,  or  planted  and  set  apart  as  a  nursery  for 
trees,  other  than  and  except  such  as  are  specified  in  the  schedule  to  this  Act  annexed, 
without  the  consent  in  writing  of  the  owner  or  occupier  thereof."  There  also  the 
term  "  yard  "  must  be  taken  with  reference  to  a  house  ;  because  all  the  other  things 
which  are  mentioned  in  that  .section  have  reference  to  a  house,  except  a  nursery  for 
trees,  which  is  a  thing  of  a  very  precise  and  determined  character,  and  is  so  described 
in  the  Act  as  that  there  can  be  no  mistake  about  it ;  nor  can  there  be  any  doubt  as 
to  the  reason  why  the  Legislature  thought  fit  to  accept  it,  namely,  because  of  its 
value,  and  of  the  great  injury  that  would  be  done  by  making  the  railway  through  it. 
I  do  not,  however,  think  that  that  section  very  materially  helps  us  in  deciding  the 
meaning  of  the  word  "  yard  "  as  it  is  found  in  the  50th  section. 

That  50th  section  enacts :  "  That  if  any  person  by  the  Act  authorised  to  sell  and 
convey  any  lands,  shall  be  applied  to,  by  or  on  behalf  of  the  said  company,  to  treat 
for,  sell,  dispose  of,  or  convey  any  part  of  any  house,  garden,  yard,  warehouse, 
building  or  manufactory,  in  the  actual  occupation  of  one  person  or  of  several  persons 
jointly,  and  shall,  by  notice  in  writing,  to  be  left  with  the  secretary  or  clerk  of  the 
said  company,  signify  his  inclination  or  desire  to  treat  for,  sell,  dispose  of  and  convey 
the  whole  of  such  house,  garden,  yard,  warehouse,  building  or  manufactory,  and  if  it 
shall  happen  that  the  said  company  shall  not  think  jjroper  or  be  willing  to  purchase 
the  whole  of  such  house,  garden,  yard,  warehouse,  building  or  manufactory,  then  and 
in  every  such  case,  nothing  in  this  Act  contained  shall  extend,  or  be  construed  to 
extend  to  compel  such  person  to  treat  for,  sell,  dispose  of  or  convey,  or  to  authorize 
[627]  the  said  company  to  take  or  use  part  only,  or  less  than  the  whole  of  such 
house,  garden,  yard,  warehouse,  building  or  manufactory." 

Now  the  question  is,  what  does  the  word  "  yard  "  there  mean  1  In  the  first  place, 
with  what  words  is  it  connected?  The  words  "house  and  garden,"  come  before  it; 
and  the  words  "  warehouse,  building  or  manufactory,"  come  after  it :  and,  in  my 
opinion,  the  mere  collocation  of  the  words  does  shew  that  the  terms,  "yard"  and 
"garden,"  are  to  be  taken  in  connexion  with  a  house.  The  Legislature  must  be 
presumed  to  preserve  a  unity  of  idea :  but  that  unity  of  idea  would  be  broken,  if 
you,  first  of  all,  were  to  take  the  house,  and  next  take  a  garden  and  a  yard  as 
disconnected  from  a  house,  and  then  return  again  to  the  original  idea  with  a 
modification  of  it,  namely  a  warehouse,  a  building,  or  a  manufactory  :  and  I  cannot 
bat  think  that  the  mere  position  of  the  words  here  does  shew  that  the  garden  and  the 
yard  were  intended  to  be  taken  in  connexion  with  the  house. 

These  Acts  of  Parliament  are  drawn  by  persons  who  are  conversant  with  the 
law ;  and  it  is  not  immaterial  to  consider  what  is  the  notion  attached  by  law  to  a 
house.  Lord  Coke,  in  his  1st  Institute,  5  b.,  says:  "By  the  grant  of  a  messuage  or 
house,  messuagium,  the  orchard,  garden  and  curtilage  (that  is  the  yard)  do  pass  ;  and 
so  an  acre  or  more  may  pass  by  the  name  of  a  house."  And  it  is  remarkable  that 
where  Sheppard's  Touchstone  gives  an  account  of  the  words  which  are  used  in  a  fine 
and  the  order  in  which  the  words  so  used  are  to  be  placed,  it  mentions  the  messuage, 
the  toft,  the  mill,  the  dove-house  and  then  comes  the  garden ;  and  if  you  look  into 
Wilson  on  Fines,  you  will  see  that  for  [628]  about  100  pages  there  are  instances 
given  of  fines ;  and  I  think  that  there  is  but  one  (which  seems  to  have  been  a  fine  of 
a  very  small  property)  in  which  the  word  "  curtilage  "  is  mentioned ;  although  in  all 
of  them  I  believe  messuages  are  mentioned  without  express  mention  of  the  curtilage. 
The  word  messuage  would  comprehend  the  house  and  all  that  belonged  to  it.  The 
toft,  in  the  law,  signifies  the  site  of  a  messuage.  Then  follows  the  dove-house,  and 
next  the  garden ;  and  though  the  garden  is  expressly  named  in  a  fine,  yet  Lord  Coke 
tells  us  that,  by  the  term  "messuage,"  the  garden  will  pass  without  any  express 
mention  of  it. 

It  seems  to  me,  therefore,  that  when  the  Legislature  in  this  Act  of  Parliament 
wsed  the  word  "  house  "  it  intended  it  to  be  taken  in  its  proper,  legal  signification ; 
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but,  for  the  purpose  of  excluding  any  doubt  upon  that  subject,  it  added  the  words 
"garden  and  yard."  And  it  appears  to  me  to  be  perfectly  plain  that  the  Legislature, 
when  it  so  added  the  word  "yard,"  did  not  mean  that  which  may  be  in  some  sense  a 
yard,  but  that  which,  in  a  precise  sense,  is  a  yard,  namely,  that  which  is  connected 
with  a  messuage,  and  capable  of  passing  under  the  word  "  messuage." 

The  framers  of  the  schedule,  too,  have  repeatedly  introduced  the  word  "yard." 
If  they  had  meant  that  everything  which  comes  within  the  description  of  a  yard 
should  be  included  in  the  general  term  "yard,"  what  was  the  use  of  annexing  the 
words  of  qualification  or  description  to  which  I  have  before  adverted  ?  It  would 
have  been  quite  enough  to  have  called  the  yard  which  any  particular  individual 
might  have  by  the  general  name  of  a  yard,  without  prefixing  any  qualifying  term, 
or  entering  into  the  lengthened  description  of  "feeding  yard  for  cattle." 

[629]  My  opinion  is,  upon  looking  at  the  whole  of  this  Act,  that  this  extensive 
piece  of  ground,  which  is  in  no  way  connected  with  a  house  or  building  (any  other- 
wise than  as  a  deal  shed  may  be  called  a  building,  which,  for  the  present  purpose,  I 
think  it  cannot),  or  with  a  warehouse  or  a  manufactory,  cannot  be  said  to  be  a  yard 
within  the  meaning  of  the  50th  section  of  this  Act  of  Parliament :  and  I  therefore 
think  that  the  company  lawfully  might  take  possession  under  the  Act  of  part  of 
the  yard  without  being  bound  to  take  the  whole  of  it :  and,  consequently,  I  shall 
refuse  the  motion  for  the  injunction. 


[629]     Waterman  v.  Smith.    Jan.  28,  1840. 

[S.  C.  4  Jur.  672.] 

Appointnunt.     Power. 

A  power  given  to  a  husband  and  wife  was  required  to  be  exercised  by  them  by  any 
deed  or  writing  under  their  hands  and  seals,  to  be  by  them  executed  in  the  presence 
of  and  attested  by  two  witnesses.  Held,  that  a  deed  which  was  signed  as  well 
as  sealed  and  delivered  by  the  husband  and  wife  in  the  presence  of  two  witnesses 
was  not  a  good  exercise  of  the  power,  because  the  attestation  clause  did  not  extend 
to  the  signature,  as  well  as  to  the  sealing  and  delivery. 

By  the  settlement  made  previously  to  the  marriage  of  Isaac  Baugh  with 
Charlotte,  his  wife,  and  dated  the  31st  August  1785,  Isaac  Baugh  covenanted  that  his 
heirs,  executors  or  administrators  should,  within  three  months  after  his  death,  pay 
to  trustees  the  sum  of  £20,000  in  trust,  in  case  Charlotte  Baugh  should  survive  him 
and  there  should  be  issue  of  the  marriage  living  at  his  decease,  to  invest  the  £20,000 
on  the  usual  securities,  and  to  pay  the  interest  thereof  to  Charlotte  Baugh  for  her 
life,  and,  after  her  decease,  in  trust  to  assign,  pay,  apply  and  dispose  of  the  sum  of 
£6000,  part  of  the  £20,000,  and  the  interest  and  proceeds  thereof,  to  and  for  the  use 
and  benefit  of  all  or  any  one  or  more  of  the  children  of  the  marriage,  and  in  such 
proportions,  parts  [630]  or  shares,  and  payable  in  such  manner  and  at  such  respective 
times  as  I.  Baugh  and  Charlotte,  his  wife,  by  any  deed  or  writing  under  their  respectire 
hands  and  seals,  to  be  by  them  executed  in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  should  direct  or  appoint ;  and,  for  want  of  such  joint  direction  or  appoint- 
ment, then  as  Charlotte  Baugh  (she  surviving  the  said  I.  Baugh)  by  any  deed  or 
writing  under  her  hand  and  seal,  to  be  by  her  executed  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses,  should  in  like  manner  direct  or  appoint. 
C]  There  was  issue  of  the  marriage  two  children,  Edmund  and  Charlotte,  the  latter 
of  whom  intermarried  with  Wm.  Hare. 

I.  Baugh  and  Charlotte,  his  wife,  by  a  deed-poll,  under  their  han/ls  and  seals,  dated 
the  2d  February  1819,  directed  and  appointed,  in  exercise  of  the  powers  given  to 
them  by  the  settlement,  that,  in  case  Edmund  Baugh  should  die  unmarried  and 
T\"ithout  issue,  then  the  trustees  should  stand  possessed  of  the  £6000,  in  trust  for 
Mrs.  Hare,  her  executors  and  administrators,  in  such  manner  however  as  that  the 
interest  thereof  should  be  for  her  separate  use  during  her  life,  and  that  the  principal 
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should  be  subject  to  her  disposal  by  will.     This  instrament  was  attested  as  follows : 
"  Sealed  and  delivered  in  the  presence  of  H  T.  Hodgson  ;  Samuel  Hodgson^ 

Isaac  Baugh  died  in  March  1823  ;  and  Edmund  Baugh  died  in  April  1838,  without 

having  been  married.  i     r  ht 

Bv  a  deed-poll,  dated  the  3d  of  August  1839,  under  the  hand  and  seal  of  Mrs. 
Bautrh  and  by  her  executed  [631]  in  the  presence  of  and  attested  by  two  credible 
witnesses,(l)  she,  in  execution  of  the  power  given  to  her  by  the  settlement,  directed 
and  appointed  that,  after  her  decease,  the  trustees  should  assign  and  pay  the  £6000, 
and  the  annual  income  thereof,  unto  her  daughter  Mrs.  Hare,  for  her  separate  use,  or 
unto  such  person  or  persons  as  Mrs.  Hare,  notwithstanding  her  coverture,  by  any 
deed  or  by  her  last  will,  should  appoint  ..oootvt       xi         •  ■        f  ^i. 

By  an  indenture,  dated  the  20th  of  August  1839,  Mrs.  Hare,  in  exercise  of  the 
power  given  to  her  by  the  deed-poll  of  the  3d  of  August  1839,  appointed,  and,  also, 
according  to  her  interest  under  the  said  deeds-poll  or  either  of  them,  assigned  the 
£6000  (subject  to  Mrs.  Baugh's  life  interest  therein)  to  the  Plaintiff,  to  the  intent 
that  he  should  thereout,  after  Mrs.  Baugh's  decease,  repay  himself  a  sum  of  money 
which  he  had  lent  to  Mrs.  Hare ;  provided  that,  if  the  money  lent  should  not  be 
repaid  on  or  before  the  20th  of  October  then  next,  then  it  should  be  lawful  for  the 
Plaintiff  to  sell  a  competent  part  of  the  £6000,  and,  out  of  the  proceeds,  to  retain  the 

money  lent. 

The  Plaintiff,  under  the  power  of  sale,  agreed  to  sell  to  the  Defendant  £1500,  part 
of  the  £6000.  The  Defendant  refused  to  complete  his  purchase,  alleging  that  the 
Plaintiff  could  not  make  a  good  title  to  the  £1500,  on  the  ground  that  the  deed-poll 
of  the  2d  of  February  1819  was  a  valid  appointment  and  a  full  [632]  exercise  of  the 
power  contained  in  the  settlement.  Upon  which  the  bill  was  filed  ;  and,  after  charg- 
ing that  the  deed-poll  of  the  2d  of  February  was  not  a  valid  appointment  or  an  exercise 
of  the  power  contained  in  the  settlement,  for  that  it  was  not  duly  attested  as  required 
by  the  settlement,  it  prayed  for  a  specific  performance  of  the  agreement. 

The  Defendant  demurred  to  the  bill  for  want  of  equity. 

Mr.  Wigram  and  Mr.  Stone,  in  support  of  the  demurrer,  contended  that  the  deed- 
poll  of  February  1819  was  a  valid  execution  of  the  power  of  appointment  given  to  Mr. 
and  Mrs.  Baugh  by  the  settlement,  notwithstanding  the  word  "  signed  "  was  omitted 
in  the  attestation  clause  :  that  that  deed-poll  was,  in  fact,  signed  as  well  as  sealed  by 
Mr.  and  Mrs.  Baugh,  and,  consequently,  was  an  instrament  under  their  hands  and 
seals ;  that  it  was  their  exccuiian  only  that  was  required  to  be  attested,  the  words, 
"  under  their  hands  and  seals,"  being  used  parenthetically.  Mackinh-y  v.  Sism  {ante, 
vol.  viii.  p.  561),  Doe  v.  Burdett  (4  Adol.  &  Ell.  1,  and  1  Perry  &  Dav.  670),  Stanhope 
v.  Keir  (2  Sim.  &  Stu.  37),  Macqueen  v.  Farquhar  (11  Ves.  467),  Hougharii  v.  Sandys 
{ante,  vol.  ii.  p.  95).  The  case  of  Wright  v.  Barlm  (3  M.  &  S.  512),  which  will  be 
cited  on  the  other  side,  was  very  different  from  the  present  case ;  for  there  the  power 
was  required  to  be  exercised  by  a  deed  under  the  hand  and  seal  (of  the  donee)  attested 
by  the  witnesses.  In  this  case  the  instrument  is  to  be  e.cecuted  in  the  presence  of  and 
attested  by  the  witnesses ;  and,  therefore,  it  is  the  execution  only  that  is  required  to 
be  attested. 

[633]  Mr.  Knight  Bruce  and  Mr.  Willcock  appeared  in  support  of  the  bill ;  but 

The  Vice-Chancellor  [Sir  L.  Shadwell],  without  hearing  them,  said  :  This  case 
does  not  differ  from  JVright  v.  Barlow.  There  the  power  was  to  be  exercised  by 
Elizabeth  Barlow,  by  any  deeds  or  deed,  writing  or  writings,  under  her  hand  and  seal, 
attested  by  two  or  more  witnesses  ;  but  the  attestation  did  not  extend  to  the  signature. 
Here  the  words  are,  "  by  any  deed  or  writing  under  their  respective  hands  and  seals, 
to  be  by  them  executed  in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses."  Consequently,  the  deed  or  writing  was  to  be  signed,  as  well  as  sealed  and 
delivered  by  Mr.  and  Mrs.  Baugh,  and  their  signature,  as  well  as  their  sealing  and 
delivery,  was  to  be  attested.  Moreover,  an  instrument  which  is  to  be  executed  by  a 
married  woman  must  be  precisely  in  the  form  prescribed.     The  consequence  is  that, 

(1)  The  brief  did  not  state  that  the  signing  as  well  as  the  sealing  and  delivery  of 
this  deed  was  attested  ;  but  it  is  presumed  that  that  was  the  case. 
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as  the  attestation  clause  to  the  deed  of  February  1819  omits  the  word  "signed,"  the 
power  was  not  well  exercised  by  that  deed. 

The  question  in  this  case  is  quite  ditferent  from  the  question  as  to  publication, 
which  arose  in  some  of  the  cases  that  have  been  cited. 

Demurrer  overruled. 


[634]    Bullock  v.  Thomas.    Jpril  12,  1839. 

[S.  C.  3  Jur.  312.] 

JFill.     Construction.     Costs. 

Testatrix  bequeathed  £10,000  three  per  cent,  stock,  in  trust  for  E.  S.  for  her  life,  and, 
after  her  decease,  in  trust  for  such  one  or  more,  exclusively  of  the  others  of  her 
residuary  legatees,  as  E.  S.  should  appoint ;  and  she  empowered  E.  S.  to  appoint 
£150  a  year  to  be  paid  to  J.  S.,  out  of  the  interest  of  the  stock,  during  his  life. 
E.  S.,  by  her  will,  appointed  £150  a  year,  part  of  the  interest  of  the  £10,000  stock 
or  of  the  stocks,  funds  and  securities,  into  or  upon  which  the  same  should  be 
changed  or  secured  at  the  time  of  her  death,  to  be  paid  to  J.  S.  during  his  life,  and, 
after  his  death,  she  appointed  so  much  of  the  £10,000  stock,  or  of  the  stocks,  funds 
or  securities  into  or  upon  which  the  same  should  be  then  changed  or  secured,  from 
which  the  £150  a  year  should  have  arisen,  to  A.  B.,  one  of  the  residuary  legatees 
named  in  the  original  will :  and,  as  to  so  much  of  the  £10,000  stock,  or  the  stocks, 
funds  or  securities  into  or  upon  which  the  same  might  be  changed  or  transferred  at 
her  death,  which  should  not  be  necessary  to  answer  the  annuity  of  £150,  she 
appointed  the  same  to  J.  B.,  another  of  the  residuary  legatees.  After  E.  S.  had 
made  her  will  the  trustees,  at  her  request,  sold  the  stock  and  invested  the  proceeds, 
amounting  to  £6600,  on  a  mortgage  at  five  per  cent.  After  E.  S.'s  death  the  mort- 
gage was  paid  off,  and  the  money  was  invested,  under  a  decree,  in  the  purchase  of 
£7143  consols.  Held,  that  A.  B.  was  entitled  to  £5000  consols,  as  being  the  capital 
of  the  £150  a  year,  and  that  J.  B.  was  entitled  to  the  remainder  only  of  the  £7143 
consols. 

Elizabeth  Legh,  by  her  will,  dated  the  17th  of  May  1806,  gave  to  trustees  the 
sum  of  £10,000  three  per  cent.  Keduced  Bank  annuities,  upon  trust  to  continue  the 
same  in  that  state,  or  convert  the  same  into  money,  and  lay  out  and  invest  such 
money,  in  their  or  his  names  or  name,  in  the  purchase  of  Parliamentary  stocks  or 
funds  of  Great  Britain,  or  at  interest  upon  Government  or  real  securities  in  England; 
and,  during  the  life  of  Elizabeth,  the  wife  of  Jean  Jacques  Schenck,  to  pay  the  interest 
and  diWdends  to  arise  therefrom  to  the  said  Elizabeth  Schenck  for  her  separate  use 
for  her  life,  and,  after  her  decease,  upon  trust  to  pay,  assign  [635]  and  transfer  such 
last>mentioned  trust  monies,  stocks,  funds  and  securities  unto  such  one  or  more, 
exclusively  of  the  others,  of  the  persons  to  whom  the  residue  of  the  testatrix'spersonal 
estate  was  thereinafter  bequeathed,  or  of  the  issue  born  of  any  such  person  or  persons 
in  the  lifetime  of  Elizabeth  Schenck,  to  be  divided  between  them,  in  such  shares,  and 
to  be  vested  at  such  times,  and  with  such  limitations  over,  between  and  among  them, 
and  with  such  provisions  for  maintenance,  and  in  such  manner  as  Elizabeth  Schenck 
should,  notwithstanding  her  coverture,  by  her  last  will  or  any  codicil  thereto  appoint ; 
and,  in  default  of  such  appointment,  the  testatrix  directed  that  the  trustees  should 
stand  possessed  of  the  same  trust  monies,  stocks,  funds  and  securities,  upon  the  trusts 
thereinafter  expressed  concerning  the  residue  of  her  personal  estate  ;  and  the  testatrix 
thereby  empowered  Elizabeth  Schenck,  by  her  will  or  codicil,  to  appoint  to  her  husband, 
Jean  Jacques  Schenck,  any  annual  sum  or  sums  of  money  not  exceeding  in  the  whole 
the  annual  sum  of  £150,  to  be  paid  to  him  dui-ing  his  life,  out  of  the  interest  of  the 
last-mentioned  trust  monies,  by  equal  half-yearly  payments ;  and  the  testatrix 
bequeathed  the  residue  of  her  personal  estate  to  certain  persons  named  in  her  will, 
or  such  of  them  as  should  be  living  at  her  decease. 

The  testatrix  died  shortly  after  the  date  of  her  will :  and  the  trustees  retained  and 
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held  the  sum  of  £10,000  Reduced  three  per  cents,  upon  the  trusts  declared  of  the  same 
by  the  will.  In  January  1815  the  trustees,  at  Mrs.  Schenck's  request,  sold  out  the 
£10,000  three  per  cents,  and  invested  the  proceeds,  which  amounted  to  £6600,  on  a 
mortgage  of  a  freehold  estate,  bearing  interest  at  five  per  cent. 

On  the  •23d  of  September  1813  Mrs.  Schenck,  in  [636]  exercise  of  the  power 
reserved  to  her  by  the  will  of  Elizabeth  Legh,  made  her  will,  and  thereby,  after  reciting 
the  before-mentioned  bequest  of  the  £10,000  three  per  cents.,  she  appointed  the  annual 
sum  of  £150,  pari  of  the  interest,  dividends  and  annual  produce  of  the  said  sum  of 
£10  000  three  per  cent.  Reduced  annuities,  or  of  the  stocks,  funds  and  securities  into 
or  upon  which  the  same  should  be  changed  or  secured  at  the  time  of  her  decease,  to 
her  husband,  Jean  Jacques  Schenck,  to  be  paid  to  him  or  his  assigns  during  his  life, 
by  equal  half-yearly  payments,  and,  after  his  death,  she  appointed  so  much  of  the  said 
sum  of  £10,000  three  per  cent.  Reduced  annuities,  or  of  the  stocks,  funds  or  securities 
into  or  upon  which  the  same  should  be  then  changed  or  secured,  from  which  the  said 
annual  sum  of  £150  should  have  arisen,  unto  Arabella  Bullock,  one  of  the  residuary 
legatees  named  in  the  will  of  Elizabeth  Legh,  her  executors,  administrators  and  assigns  : 
and,  as  to  so  much  and  such  part  of  the  said  sum  of  £10,000  three  per  cent.  Reduced  annuities, 
or  the  stocks,  funds  w  securities  into  or  upon  which  the  same  might  be  changed  w  transferred 
at  the  time  of  her  decease,  which  should  not  be  necessary  to  be  set  apart  in  pursuance  of  her 
will  and  the  appointment  therein  contained  for  the  benefit  of  Jean  Jaoiues  Schenck  fm-  his  life, 
she  appointed  the  same  to  John  Rowlls  Brown,  another  of  the  residuary  legatees 
named  in  Elizabeth  Legh's  will,  his  executors,  administrators  and  assigns. 

In  January  1835  Mrs.  Schenck  made  a  codicil  to  her  will ;  and  thereby,  after 
reciting  the  death  of  Arabella  Bullock  leaving  several  children,  she,  in  exercise  of  the 
power  reserved  to  her  by  Elizabeth  Legh's  will,  appointed,  after  the  decease  of  her 
husband,  Jean  Jacques  Schenck,  so  much  and  such  part  of  the  said  sum  of  [637]  £10,000 
three  per  cent.  Reduced  annuities,  or  of  the  stocks,  funds  and  securities  into  or  upon 
which  the  same  should  be  then  changed  or  secured,  from  which  the  said  annual  sum 
of  £150  should  have  arisen  as  aforesaid,  amongst  such  of  the  daughters  of  Arabella 
Bullock  as  should  be  living  and  unmarried  at  the  time  of  her  death. 

Mrs.  Schenck  died  on  the  4th  of  August  1836,  leaving  her  husband  her  surviving. 

In  September  1836  the  person  entitled  to  the  equity  of  redemption  of  the  heredi- 
taments on  which  the  £6600  was  secured  gave  notice  of  his  intention  to  pay  off 
that  sum.  In  June  1837  the  bill  was  filed  by  the  unmarried  daughters  of  Arabella 
Bullock  who  were  living  at  Mrs.  Schenck's  death  ;  and,  after  stating  that  the  Plaintiffs 
were  desirous  that  the  £6600  should  be  paid  into  the  bank,  in  the  name  and  with  the 
privity  of  the  Accountant-General  in  trust  in  the  cause,  in  order  that  so  much  of  that 
sum  as  should  be  required  for  that  purpose  might  be  invested  in  the  purchase  of 
£5000  consols,  and  that  the  dividends  of  the  sum  so  invested  might  be  applied  in 
paymeiit  of  the  annual  sum  of  £150  to  Jean  Jacques  Schenck ;  and  that  the  Plaintiffs 
were  advised  that,  upon  his  death,  they  would  be  entitled  to  have  the  £5000  consols 
divided  amongst  them  in  equal  shares ;  but  that  John  Rowlls  Brown  objected  to  such 
investment  being  made  ;  the  bill  prayed  that  it  might  be  declared  that  so  much  of 
the  £6600  as  should  be  required  for  that  purpose  ought  to  be  invested  in  the  purchase 
of  £5000  consols,  in  order  that  the  dividends  thereof  might  be  applied  in  payment 
of  the  annual  sum  of  £150  to  the  Defendant,  John  Jacques  Schenck,  during  his  life, 
and  that  the  Plaintiffs  [638]  would  be  entitled  to  have  the  £5000  consols  divided 
amongst  them,  in  equal  shares,  after  his  death  ;  and  that  directions  might  be  given 
accordingly  for  the  purchase  and  investment  of  the  £5000  consols  out  of  the  £6600, 
and  for  the  payment  of  the  dividends  thereof  to  the  Defendant  Jean  Jacques 
Schenck  during  his  life,  and  that  the  residue  of  the  £6600  after  payment,  thereout, 
of  the  costs  of  the  suit,  might  be  ordered  to  be  paid  to  the  Defendant,  John  Rowlls 
Brown. 

By  the  decree  made  on  the  hearing  of  the  cause,  liberty  was  given,  to  the  person 
entitled  to  the  equity  of  redemption  of  the  mortgaged  premises,  to  pay  the  £6600 
into  Court ;  and  it  was  ordered  that  that  sum,  when  paid  in,  should  be'  laid  out  in 
the  purchase  of  Bank  £3  per  cent,  annuities  in  the  usual  manner. 

In  pursuance  of  the  decree  the  £6600  was  paid  into  Court,  and  laid  out  in  the 
purchase  of  consols ;  but,  owing  to  the  high  price  of  the  funds,  it  did  not  purchase 
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more  than  £7143  of  that  stock.  At  Mrs.  Schenck's  death  £3000  was  the  portion  of 
the  £6600  which  produced  the  annual  sura  of  £150  ;  and,  on  the  cause  coming  on 
for  further  directions,  the  question  was  whether  the  Plaintift's  were  entitled  to  have 
£5000  consols,  the  amount  claimed  by  their  bill,  set  apart  for  them  out  of  the  fund 
in  Court,  or  such  portion  only  of  that  fund  as  was  equivalent  to  £3000  at  the  time 
when  the  £6600  was  laid  out  under  the  decree. 

Mr.  Knight  Bruce  and  Mr.  Wilbrabara,  for  the  Plaintiffs,  and  Mr.  Nicholl,  for 
the  Defendant  Jean  Jacques  Schenck.  Mrs.  Schenck  in  her  will  recites  the  power 
given  to  her  by  the  \vill  of  Elizabeth  Legh,  and  exhibits  a  clear  [639]  intention  to 
exercise  it  to  its  full  extent ;  and,  by  that  will,  she  was  empowered  to  appoint,  to 
her  husband,  the  annual  sum  of  £150,  out  of  the  income  of  the  trust  fund,  whatever 
it  might  be.  The  only  difficulty  in  this  case  arises  from  her  having  used  the  word 
"part"  when  she  exercised  the  power  ;  but  that  word  must  be  read  "  out,"  for  that 
is  the  word  used  by  the  original  testatrix  in  creating  the  power.  Mrs.  Schenck  then 
directs  the  £150  a  year  to  be  paid  to  her  husband  during  his  life ;  and,  after  his  death, 
she  appoints  that  part  of  the  capital  of  the  trust  fund,  whatever  it  might  be,  from 
which  the  £150  should  have  arisen,  to  the  mother  of  the  Plaintiffs.  The  consequence 
is  that  Mr.  Schenck  is  entitled  to  be  paid  £150  a  year,  without  diminution,  during 
his  life,  out  of  the  dindends  of  the  trust  fund  ;  and  the  Plaintiffs,  who,  by  the 
codicil,  are  substituted  for  their  mother,  will  be  entitled,  on  his  death,  to  have  that 
portion  of  the  capital  which  produces  the  £150  a  year  divided  amongst  them.  Trevor 
V.  Trevm-  (5  Russ.  2-t),  May  v.  Bennett  (1  Russ.  370). 

Mr.  Jacob  and  Mr.  Shadwell,  for  John  Rowlls  Brown.  The  power  given  by  the 
original  will,  to  change  the  securities  on  which  the  trust  fund  was  invested,  ceased 
on  "the  death  of  Mrs.  Schenck.  Consequently  the  rights  of  the  parties  are  fixed  as 
they  stood  at  Mrs.  Schenck's  death  ;  and  the  sum  which,  at  that  time,  produced  the 
£150  a  year,  is  the  sum  which  the  Court  ought  to  direct  to  be  set  apart,  to  answer 
both  the  annuity  and  the  legacy  given  to  the  Plaintiffs. 

The  cases  cited  have  no  application  :  for  there  the  questions  arose  between 
particular  legatees  and  general  [640]  residuary  legatees.  Here,  John  Rowlls  Brown 
is  as  much  a  legatee  of  a  specific  portion  of  an  ascertained  fund  as  the  Plaintifls  are. 

The  whole,  or  a  fair  proportion  at  least,  of  the  costs  of  the  suit  must  be  paid  out 
of  that  part  of  the  fund  to  which  the  Plaintiffs  are  entitled.  Jenour  v.  Jenour  (10 
Yes.  562). 

Mr.  Knight  Bruce,  in  reply.  The  language  of  Mrs.  Legh's  will  gave,  to  Mrs. 
Schenck,  power  to  charge  the  whole  fund  ;  and  it  clearly  appears,  from  Mrs.  Schenck's 
will,  that  she  was  aware  of  the  extent  of  her  power  and  intended  to  exercise  it  fully  ; 
and  [also  that  she  was  aware  that  she  was  dealing  with  a  fund  which,  under  the 
original  will,  was  susceptible  of  variation  ;  for,  after  the  death  of  her  husband,  she 
appoints,  to  Mrs.  Bullock,  so  much  of  the  £10,000  Reduced  annuities,  or  of  the  stocks, 
funds  or  securities  into  or  upon  which  the  same  should  be  then  changed  or  secured, 
from  which  the  £150  a  year  should  have  arisen  ;  and,  in  her  codicil,  she  repeats  those 
words.  The  consequence  is  that  Mr.  Schenck  is  entitled  to  be  paid  the  full  sura  of 
£150  a  year  during  his  life  ;  and,  at  his  death,  the  Plaintiffs  will  be  entitled  to  the 
fund  which  produces  that  sum. 

The  YiCE-CiLiNCELLOR  [Sir  L.  Shadwell].  The  difficulty  in  this  case  has  arisen 
in  this  way.  Mrs.  Schenck,  meaning  to  make  a  division  of  the  fund  into  two  parts, 
has  not  used  the  same  language  in  disposing  of  one  part  of  it  as  she  has  in  disposing 
of  the  other  part.  The  language  of  the  latter  gift  is  not  correlative  to  that  of  the 
former.  But  it  is  plain  that  she  intended  [641]  that  her  husband  should  have  £150 
a  year  arising  from  the  interest  of  a  portion  of  the  fund,  and  that  the  sum  which  Mrs. 
Bullock  was  to  take  should  be  that  portion  of  the  whole  fund  out  of  which  the  £150 
was  to  be  payable.  Having  given  that,  all  the  rest  was  to  go  to  Mr.  John  Rowlls 
Brown.  But,  after  having  given  a  certain  part  of  the  fund,  she  has,  by  a  plain 
blunder  in  language,  so  given  the  remainder  as  if  she  meant  to  trench  on  that  part 
which  she  had  before  given.  Now  what  would  this  Court  have  done  if  it  had  not 
found  the  fund  invested  in  3  per  cent,  stock  ?  This  Court  would,  on  the  death  of 
Mrs.  Schenck,  have  ordered  the  fund  to  be  paid  into  Court  and  laid  out  in  consols. 
Then,  out  of  that  fund,  Mr.  Schenck  would  be  entitled  to  receive  £150  a  year,  which 
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would  be  represented,  in  capital,  by  £5000  consols,  and  only  the  remainder  of  the 

capital  would  go  to  Mr.  Brown.  .,       .     .u  <-■         u-  i.  i. 

Next  with  respect  to  the  costs  of  the  suit.  As  the  question  which  has  arisen 
in  this  case  relates  to  the  division  of  the  whole  fund,  the  costs  of  the  suit  must  be 
paid,  rateably,  out  of  the  two  portions  of  the  fund. 

[642]     In  the  Matter  of  Williams,  Deceased.     Ex  parte  Bird.    August  7,  UiO. 

Mortgagee.     Crnistmction  of  1 1  Geo.  4  and  1  Will.  4,  c.  60,  s.  8. 

The  case  of  a  mortgagee  leaving  an  heir,  but  who  is  not  known,  is  within  the  11  Geo. 
4  and  1  Will.  4,  c.  60,  s.  8,  as  expounded  by  4  &  5  Will.  4,  c.  23. 

This  case  came  before  the  Court  on  the  26th  and  27th  of  June  1840.  (See  ante,  p. 
426.)  It  was  mentioned  again  on  a  subsequent  day,  when  the  Vice-Cbancellor  said 
that  he  must  take  time  to  consider  the  Acts  of  Parliament  which  had  been  referred 
to.     (See  ante,  p.  494.) 

On  this  day,  His  Honor  delivered  judgment  as  follows  :— 

I  do  not  find  that  there  is  any  decision  which  is  at  all  at  variance  with  the 
opinions  expressed  by  Lord  Langdale,  M.R.,  in  Ex  parte  JVliitton  (1  Keen,  278) ;  and 
by  myself  In  re  Stanley  {ante,  vol.  vii.  p.  170),  when  that  case  came  before  me  the 
second  time.  The  case  In  re  Dearden  (3  Myl.  &  Keen,  508)  came  before  the  present 
Lord  Chancellor  when  Master  of  the  Rolls  ;  and  it  appears  that  his  Lordship's  opinion 
was  formed  solely  on  the  11  Geo.  4  and  1  Will.  4,  c.  60,  s.  8,  and  that  no  reference  was 
made  to  the  4  &  5  Will.  4,  c.  23.  My  opinion,  therefore,  is  that  this  case  comes 
within  the  11  Geo.  4  and  1  Will.  4,  c.  60,  s.  8,  coupled  with  the  legislative  exposition 
of  that  enactment  given  by  the  4  &  5  Will.  4,  c.  23  :  and,  therefore,  you  may  take 
your  order. 

[643]     Brydges  v.  Branfill.     Nov.  16,  1840. 

Practice.     Publication. 

Before  a  Defendant  can  move  to  enlarge  publication,  he  must  serve  his  Co-defendants, 
as  well  as  the  PlaintiflF,  with  notice  of  the  motion. 

Mr.  Knight  Bruce,  for  the  Defendant  Brooks,  moved  to  enlarge  publication. 

Mr.  Bethell,  for  the  Plaintiff,  objected  that  the  Co-defendants  had  not  been  served 
with  the  notice  of  motion  ;  and  cited  1  Smith's  Practice,  388. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  the  Co-defendants  might  be 
delayed  by  the  order  sought  to  be  obtained,  and,  therefore,  they  were  interested  in 
the  application  and  ought  to  be  served  with  notice  of  it.  And  His  Honor  ordered  the 
motion  to  stand  over  in  order  that  the  Co-defendants  might  be  served  with  notice  of 
the  motion. 

[643]     In  re  Christie.    Nov.  20,  1840. 

Practice.     Infant.     Maintenance. 

Order  made  on  petition   without  suit,   for  the  allowance  of  £450  a  year  for  the 
maintenance  of  an  infant,  the  income  of  whose  property  exceeded  £1500  a  year. 

Petition  for  maintenance  out  of  the  income  of  an  infant's  personal  estate. 

The  income  exceeded  £1500  a  year;  and  the  Master's  report  approved  of  an 
allowance  for  maintenance  of  £450  a  year. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  he  thought  the  distinction,  as 
to   making  orders  on  petitions  without  suit,  between  cases  where  the  income  was 
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above  or  below  £300  per  annum,  was  without  any  foundation  in  principle  ;  and  he 
made  the  order. 

Mr.  Loftus  Wigram  appeared  for  the  Petitioner. 

[644]     HuLME  V.  HuLME.     April  19,  1839. 

[See  Lassence  v.  Tiemey,  1849,  1  Mac.  &  G.  563 ;  41  E.  E.  1384 ;  Bishop  v.  JFise, 

1872,  26  L.  T.  531.] 

TFill.     Condrudion. 

Testator  directed  his  trustees  and  executors  to  apply  the  income  of  his  residuary 
estate,  for  the  maintenance,  &c.,  of  all  his  children,  and  to  accumulate  the  surplus 
for  their  benefit,  until  the  youngest  should  attain  21,  and  then  to  divide  the  capital 
into  as  many  equal  shares  as  the  number  of  his  children  who  should  be  then  living 
should  amount  to,  an  equal  share  being  allotted  to  each  of  them  and  to  the  issue  of 
such  of  them  as  should  be  then  dead,  such  issue  taking  their  parents'  share,  the 
shares  of  such  of  his  children  as  should  be  sons,  to  be  paid  to  them  or  their  issue, 
on  his  youngest  child  attaining  21,  and,  the  shares  of  such  of  them  as  should  be 
daughters,  and,  of  the  issue  of  such  his  daughters  as  should  be  then  dead,  he  directed 
to  remain  in  the  hands  of  his  trustees,  upon  trust  to  pay  the  interest  to  each  of  his 
said  children,  being  daughters,  during  their  lives  for  their  separate  use ;  and,  on 
the  decease  of  each  of  his  said  daughters,  or  in  case  any  of  them  should  be  dead 
leaving  issue  when  his  youngest  child  should  attain  21,  then  he  directed  his  trustees 
to  pay  the  share  of  each  such  daughter  to  her  issue.  One  of  the  daughters,  who 
was  living  when  the  youngest  child  attained  21,  died  a  spinster.  Held,  that  she 
took  an  absolute  interest  in  a  share  of  the  residue. 

Jonathan  Hulme  made  his  will,  dated  the  26th  of  May  1824,  which,  after  contain- 
ing various  specific  and  other  bequests,  proceeded  as  follows  : — • 

"  I  give  and  devise  my  estate  and  interest  of  and  in  my  leasehold  close  of  land 
situate  in  Stetford  aforesaid,  unto  Thomas  C4askell  and  James  Sothern,  their  heirs, 
executors  and  administrators,  nevertheless  upou  trust,  during  the  respective  minorities 
of  my  children,  to  receive  and  take  the  rents,  issues  and  profits  of  the  said  heredita- 
ments and  premises,  and  apply  and  dispose  of  the  same  in  such  manner  as  the  interest 
and  proceeds  of  my  residuary  estate  is  hereinafter  directed  to  be  applied  and  disposed 
of,  during  the  respective  minorities  of  ray  said  children ;  and,  from  and  after  the 
attaining  of  the  youngest  for  the  time  being  of  my  said  children  to  the  age  of  21 
years,  in  trust  for  all  my  children  begotten  on  the  body  of  my  wife,  Betty,  their  [645J 
respective  heirs,  executors  and  administrators  :  and  I  give  and  bequeath  unto  each  of 
my  sons,  on  their  respective  attainment  to  the  age  of  21  years,  the  sum  of  £200,  and, 
to  each  of  my  daughters  begotten  on  the  body  of  my  said  wife  Betty,  on  their  respective 
attainment  to  the  age  of  21  years  or  day  or  days  of  marriage,  which  shall  first  happen, 
the  sum  of  £300  :  and  I  give  and  bequeath  unto  my  daughter  Ann,  by  my  first  wife, 
the  sum  of  £50,  to  be  paid  on  the  attainment  of  the  youngest  of  my  said  children  to 
the  age  of  21  years  ;  but,  in  case  my  said  daughter  Ann  shall  be  then  dead  without 
leaving  lawful  issue,  then  the  said  legacy  of  £50  shall  be  added  to  the  residue  of  my 
estate  and  effects  and  be  disposed  of  accordingly.  And  as  concerning  the  monies  to 
arise  from  the  sale  of  my  hereditaments  and  premises  hereinbefore  directed  to  be  made, 
and  also  as  for  and  concerning  all  the  residue  and  remainder  of  my  estate  and  effects 
of  what  nature  or  kind,  soever  and  wheresoever  situate,  subject  nevertheless  to  the 
payment  of  my  debts,  funeral  and  testamentary  expenses  and  the  several  legacies  by  me 
hereinbefore  bequeathed,  I  give  and  bequeath  the  same  unto  the  said  Thomas  Gaskell  and 
James  Sothern,  their  executors,  administrators  and  assigns,  upon  trust  that  they,  my 
said  trustees,  shall  and  do  place  the  same  out  at  interest  on  real  security,  or  invest  the 
same  in  the  public  funds,  and  shall  and  do  pay  and  apply  the  dividends,  interest  and 
proceeds  thereof,  or  so  much  thereof  as  shall  be  necessary  in  the  discharge  of  the  said 
yearly  sums  of  £100  or  £50,  as  the  case  may  be,  to  my  said  wife,  at  or  on  the  days 
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and  times  and  in  the  portions  hereinbefore  apportioned  for  payment  thereof,  and  also 
in  the  maintenance,  education  and  support  of  all  my  children  begotten  on  the  body  of 
my  said  wife  Betty,  until  the  youngest  for  the  time  being  of  the  said  children  shall 
attain  the  ao-e  [646]  of  21  years:  and  I  do  hereby  authorize  and  empower  my  said 
trustees  to  lay  out  and  advance  any  sum  or  sums  of  money  for  the  placing  out 
apprentice  any  of  my  children  to  any  trade  or  profession,  as  they  in  their  discretion 
shall  jud^e  proper,  such  sum  or  sums  of  money  to  be  laid  out  or  advanced  as  aforesaid 
to  be  paid  out  of  the  share  or  shares  of  my  estate  and  effects  to  which  such  child  on 
whose  behalf  the  same  shall  have  been  advanced,  or  his,  her  or  their  issue  may  become 
entitled  under  or  by  virtue  of  this  my  will ;  and,  in  case  of  any  surplus  of  the 
dividends,  interest  and  proceeds  of  my  said  residuary  estate,  after  satisfying  the 
purposes  aforesaid,  shall  and  do  permit  the  same  to  accumulate  to  and  for  the  benefit 
of  all  viij  children  begotten  on  the  body  of  my  said  wife,  until  the  youngest  of  them 
for  the  time  being  shall  attain  the  age  of  21  years  :  and,  from  and  after  the  attainment 
of  the  youngest  for  the  time  being  of  my  said  children  to  the  age  of  21  years,  upon 
trust  that  they,  my  said  trustees,  shall  and  do  continue  out  at  interest  or  invest  in 
the  public  funds  so  much  of  the  said  principal  trust  monies  as  shall  be  sufficient 
to  produce  and  raise  the  said  yearly  sum  of  £100  or  £50  (as  the  case  may  be) 
so  as  aforesaid  given  and  bequeathed  unto  my  said  wife ;  and,  subject  thereto 
and  to  the  payment  of  the  several  legacies  aforesaid,  shall,  and  do  divide  and 
assign  the  sakl  trust  monies  and  all  the  dividends,  interest  and  proceeds  thereof, 
and  all  accumulations  in  respect  of  the  same,  and  also  so  much  of  the  said  trust 
monies  as  shall  be  reserved  and  continued  out  at  interest  or  invested  as  aforesaid 
for  producing  and  raising  the  said  yearly  sum  of  £100  or  £50,  as  the  case  may 
be,  from  and  after  the  decease  of  my  said  wife,  into  as  many  equal  parts  and  shares 
as  the  number  of  my  children  begotten  on.  the  body  of  my  said  wife  Betty  shall  amount  to,  an 
[647]  equal  part  or  share  being  allotted  to  or  in  trust  for  each  of  my  children  by  my  said 
wife  Betty  who  shall  be  living  on  the  attainment  of  the  youngest  for  the  time  being 
of  my  said  children  to  the  age  of  21  years,  and  to  or  in  trust  for  the  issue  of  such  of 
them  as  shall  be  then  dead  leaving  issue,  such  issue,  nevertheless,  to  have  and  take 
the  part  and  share  only  which  his,  her  or  their  parent  or  parents  would,  if  living, 
have  been  entitled  to ;  the  share  or  shares  of  such  of  my  said  children,  being  a  son  or 
sons,  to  be  paid  to  such  son  or  sons  or  his  or  their  issue  on  the  attainment  of 
the  youngest  for  the  time  being  of  my  said  children  to  the  age  of  21  years,  and 
the  share  or  shares  of  such  of  my  saicl  children  as,  being  a  daughter  or  daughters, 
shall  be  living  on  the  attainment  of  the  youngest  for  the  time  being  of  my 
said  children  to  the  age  of  21  years,  and  of  the  issue  or  issues  of  such  of  my  said 
daughters  as  shall  be  then  dead  leaving  issue,  I  direct  shall  remain  in  the  hands  of  my 
said  trustees,  upon  trust  that  they,  my  said  trustees,  shall  and  do  place  the  same 
respectively  out  at  interest  or  invest  the  same  in  the  public  funds,  and  shall  and  do 
pay  the  dividends,  interest  and  proceeds  of  each  share  respectively  unto  each  of  my  said 
children,  being  daughters,  during  her  or  their  life  or  lives,  to  and  for  her  and  their'  own 
separate  and  independent  use  and  benefit,  and  not  subject  to  the  control,  debts  or 
engagements  of  any  husband  or  husbands  they  or  any  of  ithem  may  hereafter  happen 
to  marry ;  and  on  the  decease  of  each  of  my  said  daughters,  or  in  case  any  of  my 
said  daughters  shall  be  dead  leaving  issue  at  the  time  of  the  attainment  of  the 
youngest  for  the  time  being  of  my  said  children  to  the  age  of  21  years,  upon  trust 
that  they,  my  said  trustees,  shall  and  do  pay  the  share  of  such  daughter  so  dying  or 
dead  as  aforesaid  leaving  issue,  unto  and  amongst  all  [648]  and  every  the  children  of 
such  daughter  so  dying  or  dead  as  aforesaid  who  shall  be  then  living,  and  to  the  issue 
of  such  of  them  as  shall  be  then  dead  leaving  issue,  equally  share  and  share  alike, 
such  issue,  nevertheless,  to  have  and  take  the  part  and  share  only  which  his,  her  or 
their  parent  or  parents  would  have  been  entitled  to  if  living ;  and  my  will  and  mind 
IS,  and  I  do  hereby  direct  that  the  said  Thomas  Gaskell  and  James  Sothern  shall  and 
do,  from  time  to  time,  during  the  respective  minorities  of  the  child  or  children  of 
such  daughter  so  dying  or  dead  as  aforesaid,  pay  and  apply  the  dividends,  interest 
and  proceeds  of  her  or  their  respective  share  or  shares,  to  and  for  the  maintenance, 
education  and  support  of  such  children,  or  otherwise  for  their  benefit  and  advantage, 
or  lay  out  and  invest  the  same  or  any  surplus  thereof  on  such  and  the  like  securities 
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as  hereinbefore  mentioned,  there  to  accumulate  to  and  for  the  use  and  benefit  of  such 
children  respectively." 

The  testator  died  some  time  after  the  date  of  his  will,  leaving  Betty  Hulme,  his 
widow,  and  seven  children  by  her,  and  Ann  Hulme  his  only  child  by  his  first  wife. 

Henry  Hulme  was  the  youngest  child,  and  had  long  since  attained  the  age  of  21 
years. 

Emily  Hulme,  one  of  the  testator's  daughters,  died  a  spinster,  having,  after  she  had 
attained  the  age  of  21  years,  made  her  will,  dated  the  30th  of  September  1837,  and 
thereby  appointed  her  sister,  Mary  Hulme,  executrix  thereof. 

The  bill,  which  was  filed  by  the  testator's  widow  and  surviving  children  except 
Mary  Hulme  against  Mary  Hulme  and  James  Sothern,  stated  that  Mary  Hulme,  as 
[649]  the  executrix  of  Emily  Hulme,  alleged  that,  according  to  the  true  construction 
of  the  testator's  will,  Emily  Hulme  was  entitled,  at  the  time  of  her  death,  to  a  share 
of  the  residuary  estate  of  the  testator ;  but  the  Plaintiffs  charged  that,  in  the  events 
that  had  happened,  the  testator  died  intestate  as  to  such  share,  and  that  such  share 
was  then  divisible  among  the  next  of  kin  of  the  testator,  and  therefore  the  Plaintiffs 
were,  together  with  Mary  Hulme  in  her  own  right  and  as  the  representative  of  Emily 
Hulme,  entitled  to  such  share. 

The  bill  prayed  that  it  might  be  declared  that,  upon  the  death  of  Emily  Hulme 
without  having  been  married,  her  share  of  the  testator's  residuary  personal  estate 
became  divisible  among  his  next  of  kin  ;  and  that  it  might  be  also  declared  that  the 
Plaintiffs  and  the  Defendant,  Mary  Hulme,  in  her  own  right  and  as  representative  of 
Emily  Hulme,  were  entitled  to  such  share. 

Mr.  Jacob  and  Mr.  Koe,  for  the  Plaintiffs.  The  will  does  not  contain  any  words 
of  gift  under  which  the  daughters  could  claim  any  interest  in  any  part  of  their  father's 
residuary  estate,  except  for  their  lives.  The  whole  of  the  residue,  except  the  shares 
given  to  the  sons,  is  placed  under  the  control  of  the  trustees,  and  there  is  no  absolute 
gift  to  the  daughters.  [Thk  Vice-Chancellok.  In  the  first  instance  there  is  an 
absolute  gift  to  all  the  children  who  should  be  living  at  the  time  when  the  youngest 
should  attain  the  age  of  21  years.  The  testator  directs  his  trustees  to  divide  and 
assign  the  trust  monies  into  as  many  equal  parts  and  shares  as  the  number  of  his 
children  begotten  on  the  body  of  his  second  wife  should  amount  to,  an  equal  part  or 
share  being  allotted  to  or  in  trust  for  each  of  his  children  by  his  said  wife  who  should 
be  living  on  the  [650]  attainment  of  the  youngest,  for  the  time  being,  to  the  age  of 
21  years.]  The  testator  did  not  mean  by  those  words  to  give  absolute  interests ;  for 
then  the  subsequent  direction  to  pay  the  shares  of  his  sons  to  them,  on  the  youngest 
child  attaining  21,  would  be  superfluous;  and,  moreover,  there  is  an  express  direction 
to  pay  the  dividends  and  interest  of  the  shares  of  the  daughters  to  them  for  their 
lives. 

Mr.  Knight  Bruce  and  Mr.  Shadwell  appeared  for  the  Defendants ;  but 

The  Yice-Chaxcellor  [Sir  L.  Shadwell],  without  hearing  them,  said  :  By  the 
first  operative  words  the  testator  makes  an  absolute  gift  to  all  his  children  by  his 
second  wife,  who  should  be  living  when  the  youngest  child  should  attain  21.  He 
then  superadds  a  direction  for  settling  the  shares  of  his  daughters.  The  absolute  gift 
remains,  except  so  far  as  the  direction  for  settling  the  shares  of  his  daughters  has 
taken  it  away ;  and  it  is  not  taken  away  in  the  case  of  a  daughter  dying  without 
having  children.  (See  WTiittell  v.  Dudin,  2  Jac.  &  Walk.  279  ;  and  Billing  v.  Billing, 
ante,  vol.  v.  p.  232.) 

Declare  that  Emily  Hulme  took  an  absolute  interest  in  the  share  of  the  testator's 
residuary  estate  provided  for  her  by  the  will. 
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[651]    LusHiNGTON  V.  PRICE.     April  25,  1839. 

[S.  C.  8  L.  J.  Ch.  254.] 

Mortgage.     Foreclosure.     Redemption. 

A  decretal  order  in  a  foreclosure  suit  under  7  Geo.  2,  c.  20,  s.  2,  cannot  be  made 
unless  all  the  Defendants  who  are  interested  in  the  equity  of  redemption  join  in  the 
application  and  admit  the  Plaintiff's  title  :  and,  consequently,  the  order  cannot  be 
made  where  one  of  those  Defendants  is  an  infant. 

Motion  by  one  of  the  Defendants  in  a  foreclosure  suit,  who  was  tenant  for  life  of 
the  equity  of  redemption,  for  a  decretal  order  under  7  Geo.  2,  c.  20,  s.  2.(1) 

The  Vice-Chanxellor  said  that  the  Act  required  all  the  Defendants  who  had  a 
right  to  redeem  the  mortgaged  premises  to  join  in  the  application  and  to  admit  the 
Plaintiff's  title;  but,  in  this  case,  the  application  was  made  by  only  one  of  them,  and, 
if  they  had  all  [652]  joined,  they  could  not  have  admitted  the  Plaintiff's  title,  as  one 
of  them  was  an  infant,  and,  therefore,  the  motion  must  be  refused. (2) 

Mr.  Knight  Bruce,  Mr.  G.  Pdchards,  Mr.  Lloyd,  Mr.  Dixou  and  Mr.  Stone 
appeared  ou  the  application. 

[652]     Welford  v.  Daniell.     May  8,  1839. 

Contempt.     Process.     Fro  Confesso. 

Where  the  Master  has  reported  that  a  Defendant  is  unable,  by  reason  of  poverty,  to 
employ  a  solicitor  to  put  in  his  answer,  the  Court  will,  by  one  and  the  same 
order,  direct  counsel  and  a  solicitor  to  be  assigned  to  the  Defendant,  for  the 
purpose  of  putting  in  his  answer,  and  that  a  habeas  corpus  do  issue  against  him,  and 
that  the  Plaintiff's  Clerk  in  Court  do  attend  with  the  record,  on  the  return  of  the 

(1)  This  section  is  as  follows: — "And  be  it  further  enacted,  by  the  authority 
aforesaid,  that,  from  and  after  the  said  first  day  of  Easter  term  1734,  where  any  bill 
or  bills,  suit  or  suits,  shall  be  filed,  commenced  or  brought  in  any  of  His  Majesty's 
Courts  of  Equity,  in  that  part  of  Great  Britain  called  England,  by  any  person  or  persons 
having  or  claiming  any  estate,  right  or  interest  in  any  lands,  tenements  or  heredita- 
ments, under  or  by  virtue  of  any  mortgage  or  mortgages  thereof,  to  compel  the 
Defendant  or  Defendants  in  such  suit  or  suits  (having  or  claiming  a  right  to  redeem 
the  same)  to  pay  the  Plaintiff  or  Plaintift's  in  such  suit  or  suits  the  principal  money 
and  interest  due  on  any  such  mortgage,  or  the  principal  money  and  interest  due  on 
such  mortgage,  together  with  any  sum  or  sums  of  money  due  on  any  incumbrance  or 
specialty  charged  or  chargeable  on  the  equity  of  redemption  thereof  ;  and,  in  default 
of  payment  thereof,  to  foreclose  such  Defendant  or  Defendants  of  his,  her  or  their 
right  or  equity  of  redeeming  such  mortgaged  lands,  tenements  or  hereditaments ; 
such  Court  or  Courts  of  Equity  wherein  such  suit  or  suits  shall  be  depending,  upon 
application  mad\to  such  Court  by  the  Defendant  or  Defendants  in  such  suit  having  a 
right  to  redeem  such  mortgaged  lands,  tenements  or  hereditaments,  and  upon  his  or 
their  admitting  the  right  and  title  of  the  Plaintiff  or  Plaintiffs  in  such  suit,  may 
and  shall,  at  any  time  or  times  before  such  suit  or  cause  shall  Ije  brought  to 
hearing,  make  such  order  or  decree  therein  as  such  Court  or  Courts  might  or  could 
have  made  therein,  in  case  such  suit  or  cause  had  then  been  regularly  brought  to 
hearing  before  such  Court  or  Courts;  and  all  parties  to  such  suit  or 'suits  shall  be 
bound  by  such  order  or  decree  .so  made,  to  all  intents  and  purposes,  as  if  such  order 
or  decree  had  been  made  by  such  Court  at  or  subsequent  to  the  hearing  of  such  cause 
or  suit ;  any  usage  to  the  contrary  thereof  in  anywise  notwithstanding!" 

(2)  See  Garth  v.  Thomas,  2  Sim.  &  Stu.  188.  For  forms  of  the  order,  see  2  Eq. 
Draftsman,  390,  and  2  Fowl.  Excheq.  Prac.  399. 
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writ,  in  order  that  the  bill  may  be  taken  pro  confesso  against  the  Defendant,  unless 
he  shall  in  the  meantime  put  in  his  answer. 

The  Master  having  reported,  upon  a  reference  made  to  him  under  11  Geo.  4  and 
1  Will.  4,  c.  36,  s.  15,  rule  6,  that  the  Defendant  was  unable,  by  reason  of  poverty, 
to  emplov  a  solicitor  to  put  in  his  answer, 

Mr.  Stinton,  for  the  Plaintiff,  now  moved,  under  the  same  rule,  that  the  Defen- 
dant might  have  counsel  and  a  solicitor  assigned  to  him,  in  order  that  he  might 
be  enabled  to  put  in  his  answer ;  and,  under  rule  2,  that  a  habeas  corpus  might  issue 
against  the  Defendant,  returnable  on  the  first  day  of  the  following  term  (which  would 
[653]  give  him  28  days  between  the  time  when  he  was  committed  to  the  Fleet  and 
the  return  of  the  writ) ;  and  that,  on  the  return  of  the  writ,  the  Plaintiff's  Clerk  in 
Court  might  attend  with  the  record,  in  order  that  the  bill  might  be  taken  pro  confesso 
against  the  Defendant,  unless,  in  the  meantime,  he  should  put  in  his  answer. 

The  Vice-Cha>'CELLOR  [Sir  L.  Shadwell]  made  the  order,  observing  that  it  was 
a  combination  of  the  2d  and  6th  rules. 


[653]     Haaves  r.  Bamford.     May  8,  1839. 

Affidavit.     Injunction. 

An  affidavit  was  filed  and  intituled  in  a  cause  in  which  there  were  three  Defendants. 
Afterwards  the  Plaintiff  struck  out  the  name  of  one  of  the  Defendants  :  and  then 
obtained  the  injunction  on  the  affidavit  as  it  was  originally  intituled.  Held,  that 
the  injunction  was  regularly  obtained. 

Motion  to  discharge  an  order  for  an  injunction,  on  the  ground  that  the  affidaWt 
on  which  it  was  obtained  was  intituled  in  a  cause  in  which  there  were  three 
Defendants ;  whereas,  at  the  time  when  the  injunction  was  obtained,  the  names  of 
two  onl}^  of  those  Defendants  appeared  upon  the  record. 

The  facts  of  the  case  were  these.  At  the  time  when  the  affidavit  was  filed  there 
were  three  Defendants  to  the  suit.  Afterwards  the  Plaintiff  amended  his  bill  by 
striking  out  the  name  of  one  of  the  Defendants,  and  then  moved  for  and  obtained 
the  injunction  on  the  affidavit  as  it  was  originally  intituled. 

In  support  of  the  motion  it  was  contended  that  an  indictment  for  perjury  would 
not  lie  on  the  affidavit. 

The  Vice-Chaxcellor  [Sir  L.  Shadwell]  said  that  the  perjury,  if  any,  was 
committed  at  the  moment  when  the  affidavit  was  filed ;  and  refused  the  motion  with 
costs. 


[654]     Winterbottom  v.  Ingham.     May  22,  1839. 

Specific  Performance.     Title. 

An  order,  made  on  motion,  for  a  reference  as  to  title  ought  to  contain  directions  for 
the  production  of  deeds,  &c.,  and  for  the  examination  of  the  parties  on  oath. 

In  this  suit  (which  was  a  suit  for  the  specific  performance  of  an  agreement  for  the 
sale  of  an  estate)  a  question  arose  as  to  the  form  of  an  order  made,  on  motion,  for  a 
reference  to  the  Master  to  inquire  whether  a  good  title  could  be  made  to  the  estate 
comprised  in  the  agreement. 

The  Yice-Chancellor  [Sir  L.  Shadwell]  ruled  that  the  directions  usual  in 
decrees  for  the  production  of  deeds,  &c.,  and  for  the  examination  of  the  parties  on 
oath,  ought  to  be  inserted  in  the  order ;  and  that  farther  directions  and  costs  ought 
to  be  resented.     (See  Seton  on  Decrees,  pp.  11  and  109.) 

Mr.  Knight  Bruce  and  Mr.  Koe  were  counsel  in  the  cause. 


Reports  of  CASES  DECIDED  in  the  HIGH  COURT 
OF  CHANCERY  by  the  Right  Honorable  Sir 
LANCELOT  SHADWELL,  Vice-chancellor  of 
England.  Containing  Cases  in  1839  and  1840, 
with  a  few  in  1841  and  1842.  By  NICHOLAS 
SIMONS,  of  Lincoln's  Inn,  Esqr.,  Barrister-at-Law. 
Vol.  X.     1842. 

[1]    Pope  v.  Pope.     Maij  24,  1839. 
Will.     Construdim.     Trust  hy  Implication. 

Testator  gave  whatsoever  property  or  effects  he  might  die  possessed  of,  after  his  debts 

were  paid,  or  might  become  entitled  to,  to  his  wife,  and  appointed  her  sole  executrix 
of  his  will :  "  An"d  my  reason  for  so  doing  is  the  constant  abuse  of  trustees  which 
I  daily  witness  among  men  ;  at  the  same  time  trusting  she  will,  from  the  love  she 
bears  to  me  and  our  dear  children,  so  husband  and  take  care  of  what  property  there 
may  be,  for  their  good  ;  and  should  she  marry  again,  then  I  wish  she  may  convey 
to  trustees,  in  the  most  secure  manner  possible,  what  property  she  may  then  possess, 
for  the  benefit  of  the  children  as  they  may  severally  need  or  deserve,  taking  justice 
and  affection  for  her  guide ; "  and,  at  the  conclusion  of  his  will,  he  gave  the  capital 
of  his  business  to  his  wife,  trusting  that  she  would  deal  justly  and  properly  to  and 
by  all  their  children.     Held,  that  no  trust  was  created  for  the  children. 

Samuel  Pope,  a  coal  merchant,  made  his  will  in  the  following  words : — 
"  Whatsoever  property  or  eflects  I  may  die  possessed  of  after  my  just  debts  are 
paid,  or  become  entitled  to  at  or  after  my  decease,  whether  of  houses,  lands,  money, 
stock-in-trade,  furniture,  shares  in  business,  of  whatever  kind  and  to  whatsoever 
amount,  I  do  give  and  [2]  bequeath  the  whole  and  every  of  them  (excepting  only 
such  sum  or  sums  as  shall  be  hereinafter  distinctly  named  and  otherwised  disposed 
of)  to  my  dear  and  beloved  wife,  Angelina  Pope  ;  and  I  do  hereby  nominate,  constitute 
and  appoint  her  my  sole  executrix  of  this  my  last  will  and  testament ;  and  my  reason 
fc/r  so  doing  is  the  constant  abuse  of  trustees  which  I  daily  witness  among  men;  at  the  same 
time  trusting  she  will,  from  the  love  she  hears  to  me  and  our  dear  children,  so  hushand  and 
take  care  of  what  property  there  may  he  far  their  good  ;  and,  should  she  marry  again,  and, 
but  for  the  welfare  of  the  dear  children,  I  have  not  an  objection,  then  /  wish  she  may 
convey  to  trustees,  in  the  most  secure  manner  possible,  what  prrqierty  she  may  then  possess, 
for  the  henefit  of  the  children  as  they  may  severally  need  w  deserve,  taking  justice  and  affection 
for  her  guide.  My  will  further  is  that  each  child  shall  receive,  within  six  months  after 
my  decease,  as  a  token  of  my  affection,  if  above  20  years  of  age,  £50  clear  of  every 
deduction  whatsoever ;  and  my  will  further  is  that,  as  the  articles  of  partnership  now 
svibsisting  between  me  and  my  brothers  has  a  clause  stating  that,  at  the  death  of 
either,  the  widow  shall  retain  the  husband's  share,  on  her  appointing  a  proper  person 
to  manage  on  her  behalf  ;  it  is  my  wish  that  she  may  consult  with  them,  my  brothers, 
as  to  whom  that  management  shall  be  consigned,  that  care  may  be  taken  the  business 
be  not  injured :  that,  on  my  dear  son  Samuel  Kichard  attaining  his  21st  year  of  age, 
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he  may  take  his  father's  place  in  the  management  of  the  said  business,  and  a  moiety 
of  the  said  profits  shall  be  his  own  property  from  that  time,  and  the  other  moiety  to 
be  his  mother's.  The  whole  of  the  profits,  from  my  decease  to  his  21st  year,  to  be 
his  mother's  entirely,  and  the  capital  also,  trusting  that  she  ivill  act  justly  and  properly  to 
and  hy  all  our  children." 

[3]  The  testator  left  his  widow  and  several  children,  all  of  whom  were  infants,  him 
surviving.  The  bill,  which  was  filed  by  the  children  against  their  mother,  alleged  that 
the  Defendant  insisted  that  she  was  absolutely  entitled  to  the  whole  of  the  testator's 
personal  estate,  except  the  moiety  of  the  business  bequeathed  to  the  Plaintiff,  Samuel 
Eichard  Pope,  upon  his  attaining  the  age  of  21  years,  or  that  she  was,  at  all  events, 
entitled  to  a  life  interest  in  the  whole  of  the  personal  estate,  with  such  exception  as 
aforesaid  ;  but  the  Plaintiffs  submitted  that  the  Defendant  was  only  entitled  to  a 
beneficial  interest  in  the  testator's  share  in  the  business  until  the  Plaintiff,  S.  R.  Pope, 
should  attain  the  age  of  21  years,  and  that,  after  that  event,  she  was  only  entitled, 
under  the  terms  of  the  will,  to  a  life  interest  in  one  moiety  of  the  profits  of  the  business, 
and  that,  as  to  the  residue  of  the  testator's  personal  estate,  she  was  a  trustee  for  the 
Plaintiff's  in  equal  shares,  and  that  they  were  entitled  to  have  the  interest  and  profits 
thereof  applied  in  and  towards  their  respective  maintenance  and  education. 

The  bill  prayed  that  the  rights  and  interests  of  the  Plaintiffs  and  of  the  Defendant, 
in  the  testator's  personal  estate  under  his  will,  might  be  ascertained  and  declared  ; 
and  that  the  usual  accounts  might  be  taken  of  the  testator's  personal  estate,  funeral 
expenses  and  debts ;  and  that  the  personal  estate  might  be  applied  in  a  due  course  of 
administration,  and  that  the  residue  thereof  might  be  ascertained  and  secured  for  the 
benefit  of  the  Plaintiffs  and  of  the  Defendant,  according  to  their  respective  rights  and 
interests  therein  ;  and  that  maintenance  might  be  allowed  and  a  guardian  be  appointed 
for  the  Plaintiffs. 

[4]  Mr.  G.  Richards  and  Mr.  Abraham,  for  the  Plaintiffs,  said  that  the  testator 
clearly  intended  that  his  wife  should  be  a  trustee  of  the  residue  of  his  personal  estate 
for  his  children  ;  that  the  subject  and  objects  of  the  trust  were  plainly  pointed  out ; 
the  subject  being  whatever  property  the  testator  might  bo  possessed  of  at  his  death, 
after  his  debts  should  be  paid,  or  which  might  accrue  to  his  estate  after  his  death ; 
that  the  objection,  which  the  testator  stated  to  trustees,  was  to  men  being  trustees ; 
that,  in  a  subsequent  part  of  his  will,  he  expressed  a  wish  that,  if  his  wife  should 
marry  again,  she  would  convey,  to  trustees,  what  property  she  might  then  possess, 
meaning,  thereby,  the  property  which  should  constitute  his  estate  after  payment  of 
his  debts  and  legacies,  including  the  eldest  son's  share  of  the  profits  of  the  business. 

Mr.  Jacob  and  Mr.  Romilly,  for  the  Defendant,  said  that  the  testator,  throughout 
his  will,  shewed  an  intention  not  to  create  a  trust,  but  to  leave  his  wife  to  deal  with 
bis  property  according  to  her  discretion  ;  that,  by  the  word  "  men,"  the  testator  meant 
"mankind,"  and  intended  to  express  his  dislike  to  trustees  generally  ;  that  he  thought 
he  could  confide  in  his  wife's  good  feeling,  and  meant  to  leave  the  disposition  of  his 
property  to  her  uncontrolled  discretion  ;  that  the  words,  "  what  property  there  may 
be,"  were  not  confined  to  the  property  which  the  testator  might  leave ;  and  the 
direction  to  husband  and  take  care  of  it  for  the  good  of  the  children  implied  a  future, 
undefined  period  ;  not  that,  immediately  on  the  testator's  death,  his  property  should 
be  held  in  trust  for  his  children  ;  and  the  expression,  "  what  property  she  may  then 
possess,"  referred  to  any  property  that  the  wife  might  then  have  from  whatever  [5] 
source ;  besides,  in  what  manner  would  the  Court  perform  a  trust  which  could  be 
exercised  only  by  a  parent ;  how  could  it  appreciate  the  wants  or  deserts  of  a  child, 
taking  justice  and  affection  for  its  guide?  Bade  v.  Bade  (5  Madd.  118);  Lechmere  v. 
Lavie  (2  Myl.  &  Keen,  197) ;  Hoy  v.  Master  (ante,  vol.  vi.  p.  568). 

The  Vice-Chan'CELLOR  [Sir  L.  Shadwell].  The  will  in  this  case  is  untechnical 
and  obscure  ;  but  I  think  that  there  is  not  such  a  trust  created  as  this  Court  can  act 
upon.  One  thing  is  clear  with  respect  to  the  testator's  interest  in  his  business  :  the 
widow  is  entitled  to  the  capital  absolutely,  and  to  the  whole  of  the  profits  until  the 
eldest  son  attains  21  ;  and  then  he  will  take  a  moiety  of  the  profits  from  that  time. 
I  think  that  the  words,  "trusting  that  she  will  act  justly  and  properly  to  and  by  all 
our  children,"  are  a  general  expression  of  a  wish,  and  do  not  create  a  trust. 

In  the  preceding  part  of  his  will  the  testator  says,  "  whatever  property  or  effects 
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I  may  die  possessed  of  after  my  just  debts  are  paid,  or  become  entitled  to  at  or  after 
my  decease ; "  so  that  he  is  speaking  not  only  of  the  property  which  he  might  have 
at  his  death,  but  also  of  what  might  accrue  to  his  estate  afterwards.  Then  he  says : 
"  I  do  "ive  and  bequeath  the  whole  and  every  of  them,  excepting  only  such  sum  or 
sums  as  shall  be  hereafter  distinctly  named  and  otherwise  disposed  of,  to  my  dear  and 
beloved  wife ;  and  I  do  hereby  nominate,  constitute  and  appoint  her  my  sole  executrix 
of  this  my  last  will  and  testament :  and  my  reason  for  so  doing  is  the  constant  abuse 
of  trustees  which  I  daily  witness  among  men  :  at  the  same  time  trusting  she  will,  from 
the  love  she  [6]  bears  to  me  and  our  dear  children,  so  husband  and  take  care  of  what 
property  there  may  be  for  their  good."  It  was  said  by  the  counsel  for  the  Plaintiffs 
that  those  words  would  create  an  absolute  trust  for  the  children.  But  it  seems  to  me 
that  the  expression,  "  what  property  there  may  be,"  means  such  property  as  might 
happen  to  exist,  having  regard  to  the  fact  that  the  wife  might  sell  or  alien  a  part  of 
it.  Besides,  if  by  this  first  part  of  the  will  a  trust  is  created  for  the  children,  they 
must  all  take  jointly  and  equally.  But  then  comes  the  clause  which  directs  that  the 
wife,  if  she  should  marry  a  second  husband,  should  convey  to  trustees  what  property 
she  might  then  possess  for  the  benefit  of  the  children  as  they  might  severally  need  or 
deserve,  taking  justice  and  affection  for  her  guide.  This  clause  is  inconsistent  with  the 
Plaintiffs'  construction  of  the  prior  part  of  the  will ;  for,  if  the  widow  marries  again, 
she  is  to  have  a  power  of  distribution  amongst  the  children  according  to  her  estimate 
of  their  wants  and  deserts. 

My  opinion,  therefore,  is,  taking  the  whole  of  this  will  together,  that  there  is  not 
enough  in  it  to  create  a  clear  definite  trust  which  this  Court  will  execute  for  the 
benefit  of  the  children. 

[7]    Carter  v.  Beard.    May  25,  1839. 

[S.  C.  3  Jur.  532.     Doubted,  In  re  Rhodes,  1890,  44  Ch.  D.  94.] 

Limatic.     Debt.     3  tit  4  W.  4,  c.  104. 

A  person  who  was  a  lunatic,  but  had  not  been  found  to  be  so  by  inquisition,  died 
seised  of  a  small  freehold  estate,  but  not  possessed  of  any  personal  property.  His 
step-father  had  received  the  rents  of  the  estate,  and  had  expended  more  than  the 
amount  of  them  in  maintaining  the  lunatic ;  he  also  paid  the  lunatic's  funeral 
expenses.  Held,  that  he  was  not  entitled,  under  3  &  4  W.  4,  c.  104,  to  be  paid 
either  the  surplus  expenditure,  or  the  amount  of  the  funeral  expenses,  out  of  the 
lunatic's  freehold  estate. 

In  1835  Enoch  Beard  died  intestate  and  a  lunatic,  but  he  had  not  been  found  so 
by  inquisition.  He  left  a  small  freehold  estate,  but  no  personal  estate  whatever. 
The  Defendant  was  his  eldest  brother  and  heir,  and  also  his  administrator.  The 
Plaintiff  was  the  second  husband  of  the  widow  of  the  lunatic's  late  father,  and  had 
received  the  rents  of  the  lunatic's  estate,  and  applied  them  in  maintaining  the  lunatic 
in  an  asylum,  and  had  expended  more  than  the  rents  in  so  doing.  The  Plaintiff  also 
paid  the  lunatic's  funeral  expenses. 

The  question  was  whether  the  amount  of  the  funeral  expenses  and  the  sums 
expended  in  the  maintenance  of  the  lunatic,  over  and  above  the  rents  of  his  estate, 
constituted  a  debt  which  the  Plaintiff  was  entitled  to  be  paid  out  of  the  lunatic's 
freehold  estate  under  3  &  4  Will.  4,  c.  104. 

It  was  argued  for  the  Plaintiff  that  if  a  person  became  lunatic,  and,  some  time 
afterwards,  a  commission  was  issued  against  him,  the  Master  would  be  directed  to 
take  an  account  of  what  the  party  who  had  maintained  the  lunatic  before  the  issuing 
of  the  commission  had  properly  expended  in  his  maintenance ;  and  that  the  amount 
would  be  ordered  to  be  paid  to  him  out  of  the  lunatic's  property.  Roaers  v.  Price 
(3  Youn.  &  Jerv.  28).  t'    i-     J'  a 

Mr.  Jacob  and  Mr.  Romilly  appeared  for  the  Plaintiff. 
Mr.  Knight  Bruce  and  Mr.  Bilton,  for  the  Defendant. 
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[8]  The  Vice-Chaxcellor  said  that  the  funeral  expenses  could  not  be  said  to  be 
a  debt  contracted  by  the  lunatic :  that  the  executor  or  administrator,  and  not  the 
heir,  was  bound  to  bury  the  deceased ;  and,  consequently,  the  funeral  expenses  were 
payable  out  of  the  personal,  and  not  out  of  the  real,  assets  of  the  deceased.  His 
Honor  then  read  the  3d  A:  4th  Will,  i,  cap.  104,  and  added  that  the  Plaintiff  could 
not  claim  as  a  debtor  what  he  had  expended  bej'ond  the  rents  in  the  maintenance  of  the 
lunatic,  as  it  was  an  act  of  bounty  on  his  part,  as  the  step-father  of  the  lunatic,  and 
not  a  debt,  either  by  specialty  or  simple  contract,  contracted  by  the  lunatic,  who  was 
in  a  situation  which  incapacitated  him  from  contracting  a  debt. 

[9]     ScHREiBER  i:  Creed.     May  30,  31,  June  1,  1839. 

[S.  C.  8  L.  J.  Ch.  (X.  S.)  346  :  3  Jur.  625 ;  Cf.  Bussell  v.  TFatts,  1885, 

10  App.  C.  590.] 

Covenant.     Agreement.     Plan. 

A  deed  dated  in  1827,  and  made  between  J.  Pitt  of  the  one  part,  and  the  other 
persons  who  had  executed  the  deed,  of  the  other  part,  recited  that  Pitt,  being  seized 
in  fee  of  the  lands  delineated  in  the  plan  thereto  annexed  (being  Pittville),  and 
haWng  it  in  contemplation  to  establish  a  spa  at  or  near  the  north  end  of  the  lands, 
and  to  erect  a  pump-room  at  or  near  the  spot  marked  on  the  plan,  and  to  lay  out 
the  rest  of  the  lands  for  buildings,  pleasure-grounds,  roads,  &c.,  had  caused  the 
plan  to  be  drawn  whereby  the  mode  in  which  the  lands  were  intended  to  be  laid 
out  and  the  purposes  for  which  they  were  intended  to  be  converted  and  used  were 
<lescribed,  in  order  that  the  beauty  and  regularity  of  the  whole  of  the  design  might 
be,  for  ever  thereafter,  presented,  subject  only  to  suth  alterations  as  should  be  made  or 
■approved  of  by  Pitt,  his  heirs  or  assigns,  and  as  should  not  destroy  the  general  beauty  of  the 
same  design,  and  that  each  of  the  other  parties  to  the  deed  had  purchased  or  agreed 
to  purchase  one  or  more  of  the  pieces  of  land  described  in  the  plan  as  set  out  for 
building.  The  deed  then  contained  covenants  by  Pitt,  his  heirs  and  assigns,  to 
■complete  the  pleasure-grounds,  roads,  &c.,  and  to  keep  them  in  repair,  and  other 
■covenants  prescribing  the  manner  in  which  the  pleasure-grounds,  roads,  &c.,  should 
be  enjoyed  and  used  by  the  occupiers  of  the  houses  to  be  erected  on  the  building- 
ground,  and  that  Pitt,  his  heirs  or  assigns,  would,  on  every  agreement  which  should 
be  entered  into  by  him  or  them,  for  the  sale  of  any  part  of  the  building  ground, 
require  the  purchaser  to  covenant  with  him,  his  heirs  and  assigns,  not  to  erect  any 
messuage  on  any  part  of  the  ground  which  might  lessen  in  value  any  other  of  the 
messuages  erected  or  to  be  erected  at  Pitt\'ille. 

In  1833  Pitt  agreed  to  sell  Lots  2,  3,  4  and  5,  of  the  building-ground  to  Stokes  ;  and 
Stokes  agreed  with  him  to  erect  three  houses  on  those  lots,  and  that  each  house 
should  stand  back  25  feet  from  the  western  boundary  of  the  lots,  and  that  Stokes,  his 
.heirs  or  assigns,  would  not  do  or  suffer  to  be  done,  on  the  lots  or  in  any  building  to  be  erected 
thereon,  any  act,  deed,  dx.,  which  might  be  deemed  a  nuisance,  injury  or  annoyance,  or 
which  might  lessen  in  value  any  adjoining  or  neighbouring  lands  or  property,  or  any  houses 
to  be  erected  thereon. 

Stokes  built  two  houses  on  Lots  2  and  3  ;  and  in  1833  Pitt  conveyed  those  lots  to 
him :  and  Stokes,  for  himself,  his  heirs  and  assigns,  entered  into  a  covenant  with 
Pitt,  his  heirs  and  assigns,  with  respect  to  those  lots  and  the  houses  thereon, 
similar  to  the  last-mentioned  stipulation  in  the  agreement.  Stokes  subsequently 
gave  up  Lots  4  and  5  to  Pitt,  and  abandoned  his  agreement  as  to  them,  and  then 
sold  his  house  on  Lot  3  to  the  Plaintiff.  Pitt  afterwards  agreed  to  sell  Lots  4  and 
5  to  Creed.  The  agreement  stipulated  that  the  house  to  be  erected  on  those  lots 
should  stand  back  ten  feet  at  the  least  from  the  western  boundary  thereof,  and  it 
contained  a  stipulation  for  protecting  the  adjoining  property  from  injury,  &c., 
similar  to  that  in  Stoke's  agreement.  Both  Stokes  and  Creed  executed  the  deed  of 
1827.  Creed  began  to  build  a  house  on  his  lots,  13  feet  distant  from  the  west 
boundary,  which  was   12  feet  in  advance  of  the  Plaintiff's  house,  and  which  the 
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Plaintiff  allegeil  would  be  a  nuisance  or  annoyance  to  him,  and  would  lessen  the 
value  of  his  house,  and,  consequently,  would  be  a  violation  of  the  covenant  in  the 
deed  of  1827,  and  of  the  agreement  of  1833.  ,     ,  , 

Held  that  the  plan  annexed  to  the  deed  of  1827  was  merely  a  general  plan,  and  was 
not  intended  to  be  strictly  adhered  to,  but  its  details  might  be  varied  by  Pitt,  and 
with  his  sanction,  by  the  purchasers  from  him ;  and  that  the  Plaintiff  was  not 
entitled  to  avail  himself,  as  against  either  Creed  or  Pitt,  of  the  covenants  of  1827 
or  of  the  agreement;of  1833,  for  the  purpose  of  preventing.the  completion  of  Creed's, 
house  in  the  manner  intended,  or  the  performance  by  Pitt  of  the  agreement  with 
Creed. 

By  an  indenture  made  the  first  of  January  1827,  between  Joseph  Pitt,  Esq.,  of 
the  one  part,  and  the  several  persons  whose  names  were  contained  in  the  schedule 
thereto,  and  who  had  executed  the  deed,  of  the  other  [10]  part,  after  reciting  that 
Pitt,  bein"  seized  in  fee  of  the  lands  and  hereditaments  delineated  in  the  map  or  plan 
thereto  annexed,  and  having  it  in  contemplation  to  establish  a  spa  at  or  near  to  the 
north  end  of  the  lands,  and  to  erect  a  pump-room,  with  suitable  conveniences,  at  or 
near  the  spot  marked  out  for  that  purpose  on  the  map  or  plan,  and  to  lay  out  the 
residue  of  such  lands  for  buildings  and  lawns,  pleasure-grounds,  plantations,  streets, 
roads,  drives,  promenades,  pond  or  pool  and  other  ornaments  and  conveniences,  lately 
caused  the  plan  thereunto  annexed  to  be  drawn,  whereby  the  mode  in  which  the 
whole  of  the  lands  was  intended  to  be  laid  out  and  formed,  and  the  purposes  to  or  for 
which  the  same  were  to  be  converted  and  used,  were  described  in  order  that  the 
beauty  and  regularity  of  the  whole  of  the  design  might  be,  for  ever  thereafter, 
preserved,  subject  otily  to  such  alteratmis  as  should  be  made  or  approved  of  bi/  Pitt,  his  heirs 
or  assiffns,  and  as  shmild  not  destroy  [11]  the  general  beauty  of  the  same  design  ;  and  that 
each  of  the  other  persons  parties  thereto  had  purchased  or  contracted  to  purchase 
one  or  more  pieces  of  the  land  described  in  the  map  or  plan  as  set  out  for  building  ;. 
and,  in  consideration  of  the  covenants  of  each  of  the  same  persons  thereinafter 
contained,  Pitt  had  agreed  with  each  of  them  that  he  would  cause  a  handsome 
pump-room  to  be  erected  at  or  near  the  spot  marked  in  the  map  or  plan,  and  at  his 
own  costs  and  charges,  from,  and,  for  ever  after,  keep  in  repair  all  the  roads,  drives, 
promenades,  walks  and  footpaths  in  the  map  or  plan  marked  and  delineated,  and 
that  he  would  form  and  plant  all  the  lawns  and  pleasure-grounds  in  the  map  or  plan 
delineated,  and  dig  out  and  complete  an  ornamental  pool  of  water,  with  stone  bridges 
over  the  same,  as  specified  in  the  map  or  plan  ;  and  that  he,  his  heirs  and  assigns 
would,  for  ever  after,  keep  the  same  lawns,  pleasure-grounds,  pool  of  water  and 
bridges  in  good  repair  and  condition,  and  that  he  would  also  complete  one  or  more 
sewer  or  sewers  for  carrying  off  the  water,  &c.,  from  the  vrhole  of  the  premises  :  and, 
after  further  reciting  that  Pitt  had  nearly  finished  the  pump-room,  and  had 
completed  most  of  the  roads,  drives,  walks,  promenades,  footpaths,  lawns,  pleasure- 
grounds,  plantations,  bridges  and  sewers,  according  to  the  plan,  or  with  such 
alterations  only  as  were  thereinbefore  mentioned  or  referred  to :  it  was  witnessed 
that  Pitt,  for  himself,  his  heirs,  &e.,  covenanted  with  each  of  the  other  parties  |j 
thereto,  their  respective  heirs  and  assigns,  that  he,  his  heirs  and  assigns,  would,  ' 
thenceforth,  stand  seised  of  such  parts  of  the  said  lands  as  were  in  the  plan  set  out 
and  delineated  as  the  lines  and  situations  of,  and  as  and  for  roads,  ways,  rides, 
drives,  walks,  footpaths,  promenades,  lawns,  pleasure-grounds,  planta-[12]-tions, 
pool  of  water  and  bridges,  upon  trust  that  all  the  same  lands  should  be  laid  out  and 
completed,  and,  from  time  to  time,  improved  by  and  at  the  costs  and  charges  of 
him,  his  heirs  and  assigns,  as  roads,  ways,  rides,  drives,  walks,  footpaths,  lawns, 
promenades,  pleasure-grounds,  plantations,  pool  of  water  and  bridges,  in  the  manner 
in  the  plan  delineated,  or  as  near  thereto  as  circumstances  should  admit ;  and  that 
the  same  should  be  completed  within  two  years  from  the  date  of  the  indenture,  and 
be  for  ever  thereafter  kept  in  good  order  by  him,  his  heirs  and  as.signs  ;  and  that 
the  owners  and  occupiers  for  the  time  being  of  each  part  of  the  land  in  the  plan  set 
out  for  building,  and  of  the  houses  which  should  be  erected  thereon,  should  have  full 
liberty  to  use,  either  on  foot  or  on  horseback,  and  with  carts  and  carriages,  according 
to  the  nature  thereof  respectively,  all  the  said  roads,   ways,  rides,  drives,   walks,. 
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promenades  and  footpaths  ;  save  only  that  none  of  the  roads  which,  in  the  plan,  were 
marked  with  the  letter  R.  should  be  used  for  timber  carriages,  waggons  or  carts ;  but 
all  such  like  carriages,  and  all  coals,  manure  and  other  heavy  goods  should  be  taken 
along  one  of  the  back  roads  marked  in  the  map  or  plan  with  the  letter  T. ;  and 
further,  that  such  owners  and  occupiers  should  have  full  liberty,  at  all  times  during 
the  day,  to  walk  in  any  of  the  lawns  and  pleasure-grounds  ;  and  further,  that  Pitt, 
his  heirs  or  assigns,  should,  on  every  agreement  which  should  thereafter  be  entered  into  by 
him  or  them  for  the  sale  of  ant/  part  of  the  lawl  which  hwl  been  so  as  aforesaid  laid  out  for 
building,  require  that  the  purchaser  and  purchasers  should,  by  covenant  or  agreement  with 
him,  his  heirs  or  assigns,  owners  for  the  tivie  being  of  the  pump-room,  bind  himself  and  themr 
selves  respectively,  and  his,  her  and  their  respective  heirs,  executors,  culministrators  and  as- 
£13]  signs,  not  to  erect  any  messuage  or  tenement  on  any  part  of  tlie  ground  at  Pittville,{\) 
which  should  or  might  lessen  or  deteriorate  in  value  any  other  of  the  messuages  then  erected  or 
to  be  thereafter  erected  at  Pittrille  aforesaid,  and  not  to  carry  on  any  manufactory,  or  any 
other  trade  than  that  of  a  librarian,  or  hotel,  or  coffee-house  keeper,  or  nurseryman,  or 
florist,  in  or  on  the  ground  set  out  for  building  as  aforesaid,  or  the  buildings  thereon 
to  be  erected,  except  such  parts  thereof  as  were  marked  on  the  plan,  with  the  letters 
A,  B,  C :  and  that  no  water  should  be  drawn  off  from  the  pool,  except  for  the  use  of 
Pitt,  his  heirs  and  assigns,  or  the  persons  for  the  time  being  interested  in  the  land 
laid  out  for  building.  And  each  of  the  persons  parties  to  the  deed  of  the  second  part 
covenanted  with  Pitt,  his  heirs  and  assigns,  to  pay  the  yearly  sums  set  opposite  to 
their  respective  names  in  the  first  schedule  to  the  deed,  in  order  to  enable  Pitt,  his 
heirs  and  assigns,  to  keep  the  roads,  ways,  &c.,  in  good  order,  and  not  to  do  any  act 
which  might  occasion  annoyance  or  inconvenience  to  any  of  the  persons  having  a  right 
to  use  the  said  lawns  and  pleasure-grounds,  or  which  might  injure,  damage  or  deface 
the  same ;  and  to  concur  with  Pitt,  his  heirs  or  assigns,  in  obtaining  an  Act  of  Parlia- 
ment for  more  effectually  securing  the  performance  of  the  covenants  contained  in  the 
indenture,  and  for  the  better  regulation,  and  the  continued  and  uninterrupted  enjoy- 
ment and  maintenance  of  the  property  comprised  in  the  plan,  according  to  the  same 
plan,  and  the  terms  and  provisions  of  the  indenture,  and  of  the  contracts  entered  into 
or  to  be  entered  into,  with  Pitt,  his  heirs  or  assigns,  for  the  purchase  of  any  parts  of 
the  same  property  under  the  stipu-[14]-lations  thereinbefore  contained  :  and  it  was 
thereby  agreed,  between  the  parties  thereto,  that  it  should  be  lawful  for  Pitt,  his  heirs 
and  assigns,  from  time  to  time  thereafter,  to  make  wells  and  lay  pipes,  in  or  under 
any  part  of  the  land  which  had  been  laid  out  for  lawns,  pleasure-grounds,  plantations, 
streets,  roads,  drives  and  promenades,  for  the  purpose  of  procuring  medicinal  or  other 
water  and  conveying  the  same  away  to  any  place  which  he  or  they  might  think  fit. 
The  indenture  then  recited  that  Pitt  had  entered  into  contracts  with  various  persons 
for  sale  of  some  parts  of  the  property,  the  stipulations  and  agreements  contained  in 
which  contracts,  on  his  part,  differed  in  many  respects  from  the  stipulations  and 
agreements  which  were  therein  contained  on  his  part ;  and  that  it  was  possible  that 
some  of  those  persons  might  not  agree  to  the  terms  of  the  indenture :  it  was,  there- 
fore, declared  by  the  parties  thereto,  that  in  the  event  of  any  such  disagreement,  the 
indenture  and  the  covenants  and  agreements  therein  contained  on  the  part  of  Pitt, 
his  heirs  and  assigns,  should  be  binding  on  him  and  them  so  far  only  as  the  same 
were  capable  of  being  performed  consistently  with  any  such  contract  entered  into 
with  any  person  who  should  not  become  a  party  to  the  indenture. 

The  bill  to  which  Pitt,  as  well  as  Creed,  was  made  a  Defendant,  alleged,  after 
stating  the  before-mentioned  indenture,  that  the  lands  described  in  the  plan  annexed 
to  the  indenture  had  been  laid  out,  in  conformity  with  the  plan,  for  sites  of  buildings 
and  in  ornamental  pleasure-grounds,  and  that  numerous  allotments  of  such  lands  had 
been  let  or  granted  to  divers  persons,  in  conformity  with  the  plan  ;  and  that,  in  1832, 
Pitt  caused  a  public  map  or  plan  of  the  estate,  shewing  in  a  more  detailed  and 
particular  manner  the  intended  sites  of  [15]  the  dwelling-houses  proposed  to  be 
erected  thereon,  to  be  prepared,  and  such  plan  had  been  ever  since  hung  up  for 
public  inspection  in  his  estate  office  at  Cheltenham,  and  also  in  the  Pittville  pump- 
room  ;  and  all  lettings  and  contracts  made  or  entered  of  or  respecting  such  lands  had 

(1)  The  name  given  to  the  property  to  which  the  deed  related. 
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been  made  according  to  and  on  the  terms  of  abiding  by  such  last- mentioned  plan,  and 
all  persons  who  had  become  grantees  of  any  parts  of  the  lands  had  been  required  to 
execute  and  had  executed  the  before-mentioned  indenture ;  and  numerous  houses  had 
been  erected  by  divers  persons,  on  the  pieces  of  land  so  taken ;  and  all  such  buildings 
and  all  other  improvements  made  by  persons  who  had  taken  parts  of  the  lands  had 
been  made  on  the  faith  that  the  said  plan  would  be  adhered  to,  and  that  the  aforesaid 
covenants  and  agreements  would  be  performed  by  all  persons  becoming  lessees  or 
orantees  of  any  part  of  the  lands  :  that,  by  an  agreement  dated  the  13th  of  Aprd 
1833,  R.  Stokes,  architect,  who  had  been  employed  by  Pitt  in  preparing  the  aforesaid 
plan,'agreed  with  Pitt  to  purchase  Lots  2,  3,  4,  5,  6  and  16,  part  of  the  Pittville  estate, 
and,  in  the  division  of  that  plan,  called  Segrave  Place,  with  liberty  to  use  such  of  the 
pleasure-grounds,  sewers,  roads,  rides,  walks  and  promenades  at  Pittville,  as  were 
specified  in  the  agreement,  subject  to  the  stipulations  and  restrictions  contained  in 
the  indenture  of  the  1st  of  January  1827,  being  a  deed  for  the  general  regulation  and 
management  of  the  Pittville  estate :  and  Stokes,  for  himself,  his  heirs  and  assigns, 
covenanted  with  Pitt,  his  heirs  and  assigns,  to  build  on  the  six  lots,  within  four  years 
from  the  date  of  the  agieement,  the  messuages  after  mentioned,  of  such  respective 
elevations  as  had  been  approved  of  by  Pitt  (that  is  to  say),  on  each  of  Lots  2  and  3,  a 
messuage,  but  adjoining  together  so  as  to  [16]  form  a  double  villa ;  on  Lots  4  and  5 
one  messuage  only ;  and  on  each  of  Lots  6  and  1 6  a  messuage,  to  form  parts  of  a  row 
or  pile  of  attached  dwelling-houses,  intended  to  be  called  Segrave  Place ;  and  that 
the  messuages  to  be  erected  on  each  of  Lots  2  and  3,  and  the  messuage  to  be  erected  on 
Lots  4  and  5,  should  stand  back  25  feet  3  inches  from  the  west  boundary  of  the  same  lots 
respectivelij,  and  that  the  messuage  on  each  of  Lots  6  and  16  should  stand  back,  from 
the  west  boundary  thereof,  six  feet  six  inches  ;  and  that  no  erection  or  building  of 
any  kind  whatsoever  should  at  any  time  thereafter  be  erected  in  front  of  any  of  the 
messuages  thereinbefore  agreed  to  be  erected  ;  and  that  no  other  erection  or  building 
of  any  kind  whatsoever  should  be  erected  on  any  part  of  the  land,  besides  the  said 
messuages,  except  such  as  should  be  approved  of  by  Pitt,  his  heirs  or  assigns,  or  his  or  their 
surveyors ;  and  that  Stokes,  his  heirs  or  assigns,  would  not  at  any  time  thereafter  do 
or  commit,  or  permit  or  suffer  in  or  on  the  lots  thereby  agreed  to  be  sold,  or  any  part 
thereof  respectively,  or  in  any  erection  or  building  to  be  erected  thereon,  any  act,  deed, 
matter  w  thing  ivhatsoever  ivhich  might  be  deemed  a  nuisance,  injury  or  annoyance  to,  or  which 
might  deteriorate  or  lessen  in  value  any  adjoining  en-  neighbouring  lands  or  property,  or  any 
messuages,  tenements  or  dtcelling-hauses  to  be  erected  thereon,.  The  bill  then  stated  that 
the  plan  endorsed  on  the  agreement  corresponded  with  that  portion  of  the  public 
plan,  prepared  by  Stokes,  which  related  to  the  pieces  of  land  comprised  in  the 
agreement,  so  far  as  that  the  houses  to  be  erected  on  Lots  2,  3,  4  and  5  were  to  be 
in  the  same  line  of  frontage  towards  the  west :  that  Stokes  erected  two  dwelling- 
houses  on  Lots  2  and  3,  which  were  called  Segrave  Villa  and  Eoden  House,  and 
they  were  conveyed  to  him  by  Pitt,  by  lease  and  release  of  the  9th  and  10th 
[17]  of  December  1833,  subject  to  the  stipulations  of  the  deed  of  arrangement  of  the 
1st  of  January  1827 ;  and,  by  the  release,  Stokes  covenanted  with  Pitt  that  no  erec- 
tion or  building  of  any  kind  whatsoever  should,  at  any  time  thereafter,  be  erected  in 
front  of  those  houses  or  either  of  them,  and  that  no  erections  or  buildings  of  any  kind 
whatsoever  should  be  erected  on  any  part  of  the  last-mentioned  lots,  besides  the 
houses  already  erected  thereon,  except  such  as  should  be  approved  of  by  Pitt,  his  heirs  or 
assigns,  or  his  or  their  surveyor  for  the  time  being ;  and  also  that  Stokes,  his  heirs, 
appointees  or  assignees  would  not,  at  any  time  thereafter,  do  or  commit,  or  permit  or 
suffer  to  be  done  or  committed,  in  or  on  those  lots  or  either  of  them,  or  in  or  on  any 
messuage  or  building  erected  or  to  be  erected  thereon,  any  act,  deed,  matter  or  thing 
whatsoever  which  might  be  deemed  a  nuisance,  injury  or  annoyance  to,  or  which  might 
deteriorate  or  lessen  in  value  any  adjoining  o/r  neighbouring  land  or  property,  or  any  messuages 
erected  or  to  be  erected  thereon.  The  bill  further  stated  that  the  Plaintiff  contracted 
with  Stokes  for  the  purchase  of  Eoden  House  and  the  lot  on  which  it  was  erected, 
and  the  same  were  by  indentures,  dated  the  21st  and  22d  of  March  1836,  conveyed 
to  the  Plaintiff",  his  heirs  and  assigns,  but  subject  to  the  covenants,  stipulations  and 
agreements  contained  in  the  indenture  of  the  10th  of  December  1833,  and  in  the  deed 
of  arrangement  of  the  1st  of  January  1827  :  that  Stokes  afterwards  entered  into  some 
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contract  with  Pitt,  by  virtue  of  which  he  reconveyed  all  the  lots  of  land  comprised  in 
the  agreement  of  April  1S33,  except  Lots  2  and  3,  to  Pitt,  his  heirs  and  assigns  :(1) 
that  Pitt  had  since  agreed  to  sell  Lots  4  [18]  and  5  to  Creed,  and  that  an  agreement 
had  been  made  between  them,  with  respect  to  those  lots,  containing  a  covenant,  by 
Creed  with  Pitt,  that  he.  Creed,  would  not  do  or  commit,  or  permit  or  suffer,  in  or  on 
the  lots  of  land  thereby  agreed  to  be  sold  to  him,  or  any  part  thereof  respectively, 
an^  ad,  deed,  matter  or  thing  whatsoever  which  might  be  deemed  a  nuisance,  injury  or  annoy- 
ance to,  or  which  might  deteriorate  or  lessen  in  value  any  adjoining  or  neighbouring  lands  or 
property,  or  any  messuage  or  dwelling-house  erected  or  to  be  erected  thereon ;  and  that  Creed 
had  executed  the  deed  of  arrangement  of  the  1st  of  January  1827  :  that  great  part  of 
the  value  of  the  Plaintiif 's  house  consisted  in  the  uninterrupted  prospect  which  it 
possessed  of  the  ornamental  pleasure-grounds  mentioned  in  the  deed  of  arrangement, 
and  which  lay  towards  the  south-west  of  his  house,  which  was  built  with  a  bow 
window  for  the  sake  of  that  view ;  and  that  the  Plaintiff  purchased  his  house  upon 
the  faith  of  the  provisions  and  stipulations  contained  in  the  agreement  of  April  1833 
and  in  the  deed  of  arrangement,  and  of  the  assurance  which  he  thereby  received  that 
no  building  would  be  erected  on  the  land  adjoining  his  house  on  the  south-west  (that 
is  to  say),  on  Lots  4  and  -5,  which  should  project  beyond  the  line  of  his  house,  or  in 
any  way  obstruct  or  interfere  with  the  view  enjoyed  by  his  house,  but  that  any 
building  which  might  be  erected  on  Lots  4  and  .5  would  be  erected  in  conformity  with 
the  stipulations  of  the  agreement  of  April  1S33  ;  but  that  Creed  had  begun  to  build 
on  the  land  forming  Lots  4  and  .5,  which  immediately  adjoined  the  Plaintiti''s  premises 
on  the  south-west,  and  he  intended  to  erect  a  dwelling-house  thereon,  immediately 
adjoining  the  Plaintifl''s  premises  on  the  south-west,  the  front  of  which  would  project 
towards  the  western  boundary  of  the  last-mentioned  lots  12  feet  and  upwards  beyond 
[19]  the  line  of  the  front  of  the  Plaintiff's  house,  and  would  not  be  removed  from  the 
western  boundary  more  than  12  feet  or  thereabouts,  instead  of  2-5  feet,  and  which 
would,  accordingly,  intercept  from  the  Plaintiff's  house  the  air  and  light  and  the  view 
of  the  ornamental  grounds  towards  the  south-west  which  constituted  a  considerable 
part  of  its  value,  and  thereby  greatly  annoy  the  Plaintiff,  and  very  materially 
deteriorate  the  value  of  his  house  :  that  the  manner  in  which  Creed  was  proceeding 
to  build  his  house  was  not  in  conformity  with  the  aforesaid  plan, (2)  and  was  also  a 
breach  and  violation  of  the  covenants  contained  in  the  indenture  of  January  1827, 
and  particularly  of  the  covenant,  that  no  person. purchasing  any  part  of  the  Pittville 
estate  should  erect  thereon  any  messuage  or  building  which  might  lessen  or  deterio- 
rate the  value  of  any  other  of  the  messuages  erected  or  to  be  erected  at  Pittville : 
that  the  Plaintiff,  and  the  other  persons  who  had  purchased  grounds  and  houses  at 
Pittville  had  done  so  on  the  faith  that  the  said  plan  and  covenants  would  be  adhered 
to  and  enforced:  that  Lots  4  and  5  were  comprised  in  the  agreement  of  April  1833, 
and  were  the  property  of  Stokes  at  the  time  when  the  Plaintiff  purchased  his  house ; 
and  that  no  person  claiming  those  lots  under  Pitt  or  Stokes  was  at  liberty  to  build 
thereon  in  a  manner  contrary  to  the  covenants  or  provisions  of  that  agreement :  that 
Creed  claimed  to  be  entitled  to  the  piece  of  land  on  which  he  was  building,  and  which 
was  comprised  in  the  last-mentioned  agreement,  under  the  parties  thereto  or  one  of 
them,  and  that  he  was  bound  by  the  covenants  therein  contained ;  and  that  he  had 
notice  of  such  agreement  at  the  time  when  the  existing  agreement  between  him  and 
Pitt  was  entered  into :  that  the  Defendants  [20]  alleged  that  the  agreement  between 
Pitt  and  Creed  was  different  from  the  agreement  of  April  1833,  and  that,  by  the 
former,  Creed  was  expressly  authorized  by  Pitt  to  build  on  the  piece  of  land  adjoin- 
ing the  Plaintiff's  house  in  the  manner  in  which  he  was  proceeding  to  do ;  and  that 
Pitt  refused  to  enforce  the  aforesaid  covenant  in  the  deed  of  arrangement  against 
Creed  :  that  Pitt  was  not  at  liberty  to  enter  into  any  agreement  with  Creed,  autho- 
rizing or  empowering  Creed  to  build  on  the  piece  of  land  adjoining  the  Plaintiff's 
premises  in  any  manner  which  would  be  in  breach  of  the  stipulations  contained  in 
the  agreement  of  April  1833 :  thai  Pitt  was,  as  to  Lots  4  and  -5,  the  assignee  of  Stokes, 

(1)  There  was,  in  fact,  no  reconveyance  of  these  other  lots.     The  benefit  of  the 
agreement  as  to  them  was  relinquished  by  parol. 

(2)  The  plan  which  was  prepared  in  1832. 
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and  that  the  Defendants  claimed  the  same  under  Stokes,  and  were  bound  by  the 
stipulations  of  the  agreement  of  April  1833,  and  that  the  agreement  between  Pitt 
and  Creed  if  it  sanctioned  any  mode  of  building  on  the  land  adjoining  the  Plaintiff's 
house  which  would  be  a  breach  of  the  stipulations  of  the  agreement  of  April  1833, 
was  a  fraud  on  the  Plaintiff :  that  no  conveyance  of  the  legal  estate  in  Lots  4  and  5 
had  been  made  by  Pitt  to  Creed  ;  and  that  Creed  had  not  yet  paid  the  purchase- 
monev  for  those  lots :  that  Pitt  was  a  trustee  of  the  aforesaid  covenants,  contained  in 
the  deed  of  arrangement  for  the  Plaintiff,  and  ought  to  enforce  the  same  in  his  name 

against  Creed.  ,    ,        ,     t^  r     i  i-, 

The  bill  prayed  that  it  might  be  declared  that  the  Defendants  were  not  at  liberty 
to  erect  any  house  or  building  on  Lots  4  and  5  which  should  project  towards  the 
western  boundary  thereof  beyond  the  line  of  the  Plaintiff's  house,  or  any  building 
whatsoever  which  should  or  might  deteriorate  or  lessen  in  value  the  Plaintiff's  house  ; 
and  that  it  might  be  declared  that  the  [21]  messuage,  which  was  then  in  the  course  of 
being  erected  by  Creed,  would  be  an  annoyance  to  and  deteriorate  and  lessen  in  value 
the  Plaintiff's  house ;  and,  in  case  it  should  appear  that  Creed  was  erecting  the  same 
pursuant  to  the  provisions  of  any  agreement  between  himself  and  Pitt,  then  that  it 
might  be  declared  that  Pitt  had  no  power  to  authorize  any  building  to  be  erected  on 
Lots  4  and  5,  which  was  an  annoyance  to  or  which  deteriorated  or  lessened  the  value 
of  the  Plaintiff's  house ;  and  that  Creed  might  be  restrained  from  further  proceeding 
with  the  building  which  he  was  then  erecting  on  Lots  4  and  5,  and  also  from  erecting 
anv  building  thereon  which  should  project  towards  the  western  boundary  thereof 
beyond  the  line  of  the  front  of  the  Plaintiff's  house,  and  also  from  erecting  any 
building  thereon  which  should  be  a  nuisance,  injury  or  annoyance  to,  or  which  might 
deteriorate  or  lessen  in  value  the  Plaintiff's  house ;  and  that  Pitt  might  be  restrained 
from  entering  into  or  performing  any  contract  or  agreement  which  should  authorize 
the  erecting  on  Lots  4  and  5,  or  either  of  them,  any  building  which  should  project 
towards  the  western  boundary  of  those  lots  beyond  the  front  of  the  Plaintiff's  house, 
or  which  should  be  a  nuisance  or  annoyance  to  or  deteriorate  or  lessen  the  value  of 
that  house. 

The  Plaintiff  now  moved  for  injunctions  against  the  two  Defendants  according  to 
the  prayer  of  the  bill.  The  material  allegations  in  the  bill,  except  that  which  charged 
Creed  with  notice  of  the  agreement  of  April  1833,  were  supported  by  affidavits,  one 
of  which  added  that,  if  Creed's  house  was  erected  in  the  manner  proposed,  the 
Plaintiff's  house  would  be  deteriorated  in  value  to  the  amount  of  £300  at  the  least; 
and  that  a  [22]  person  standing  at  the  entrance  of  Creed's  house  would  be  able  to 
overlook  the  Plaintiff's  dining-room. 

F.  Dodd,  who  was  Pitt's  agent  in  respect  of  the  Pittville  estate,  and  the  Defendant 
Creed  made  an  affidavit,  in  which  they  deposed  that  Dodd,  on  taking  the  management 
of  the  estate,  found  the  original  plan,  prepared  by  Stokes  in  1832,  in  Pitt's  estate- 
office  ;  and,  according  to  that  plan,  the  houses  to  be  built  on  Lots  2,  3,  4  and  5  were 
to  stand  back  from  six  feet  to  six  feet  six  inches  from  the  western  boundaries  of  those 
lots;  but  afterwards  some  alterations  were  determined  upon,  and,  amongst  others, 
that  the  building  sites  of  Lots  2  and  3  and  4  and  5  should  be  thrown  back  18  feet 
from  the  western  boundaries ;  and  those  alterations  were  adopted  in  the  lithographed 
copies  of  the  plan  which  Stokes  procured  to  be  made ;  that  neither  the  original  nor 
the  lithographed  plan  was  observed  by  Stokes  in  erecting  Eoden  House  and  Segrave 
Villa  on  Lots  2  and  3,  those  houses  having  been  erected  at  the  distance  of  2-5  feet  6 
inches  from  the  west  boundary ;  that,  it  having  been  found  that  the  houses  to  be 
erected  by  Creed  on  Lots  4  and  5  could  not  be  placed  further  back  from  the  west 
boundary  than  12  feet,  so  as  to  leave  sufficient  space  for  stables  behind  them,  Pitt, 
in  his  contract  with  Creed,  agreed  that  Creed  should  he  at  liherty  to  place  those  houses 
back  from  the  west  boundary  any  distance  not  less  than  10  feet;  that  the  lithographed 
plans  had  been  hung  up  in  Pitt's  estate-office  and  in  the  pump-room  at  Pittville 
merely  for  the  purpose,  as  the  deponents  believed,  of  general  information,  and  in  the 
same  way  as  plans  of  cities,  towns  and  other  places  were  commonly  hung  up  or  placed 
in  public  rooms  for  general  information ;  and  that  similar  plans  had  been  hung  up  or 
placed  [23]  in  several  other  places  in  Cheltenham,  and  distributed  to  solicitors  and 
others,  with  the  view  to  make  the  Pittville  estate  known  to  visitors  and  others ;  that, 
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during  Dodd's  agency,  neither  the  plan  in  the  estate-office  nor  that  in  the  pump-room 
had  been  treated  or  considered  by  Dodd,  nor,  as  he  believed,  by  any  other  person, 
as  binding  upon  Pitt,  by  way  of  contract  with  any  person  with  whom  he  might  treat 
in  regard  to  any  of  the  Pittville  property  ;  that  the  original  plan  prepared  by  Stokes 
had  been  departed  from  to  meet  the  wishes  of  parties  dealing  with  Pitt  in  several 
instances  besides  that  of  Stokes ;  that  Dodd  always  understood  that  the  plan  referred 
to  and  indorsed  upon  the  deed  of  January  1827  was  the  only  plan  which  Pitt  was 
bound  to  observe ;  and  that  plan  would  not  be  deviated  from,  in  any  respect,  by 
Creed's  houses  being  placed,  as  then  intended,  at  the  distance  of  13  feet  and  8  inches 
from  the  west  boundary ;  that  those  houses  would  not,  in  the  least,  obstruct  the 
\new  of  the  ornamental  grounds  at  Pittville  from  the  Plaintiff's  house,  or  materially 
obstruct  any  other  view  therefrom  which  constituted  a  considerable  part  of  its  value, 
or  materially  intercept  the  light  or  air  therefrom,  nor  would  Creed's  house  be,  with 
reason  or  on  any  sufficient  ground,  an  annoyance  to  the  Plaintiff,  or  materially  lessen 
the  value  of  his  house ;  and  Creed  said  that,  at  the  time  of  entering  into  his  contract 
with  Pitt,  he  had  no  knowledge  or  notice  whatever  of  any  agreement  having  been 
entered  into  between  Pitt  and  Stokes  whereby  the  house  to  be  built  on  Lots  4  and  5 
was  to  be  thrown  back  25  feet  3  inches  from  the  western  boundary  of  those  lots. 

Stokes  made  an  affidavit  in  reply,  in  which  he  stated  that  the  plan  referred  to  in 
the  deed  of  January  1827  [24]  did  not  shew  the  particular  sites  or  positions  of  the 
buildings  intended  to  be  erected  on  the  Pittville  estate,  but  described  merely  the 
walks,  drives  and  pleasure-grounds ;  and  shewed,  in  a  general  way,  what  part  of  the 
estate  was  intended  for  building-ground. 

Mr.  Knight  Bruce  and  Mr.  Bethell,  in  support  of  the  motion.  In  addition  to  the 
plan  annexed  to  the  deed  of  January  1827,  which  regulated  the  mode  in  which  the 
pleasure-grounds,  roads,  pieces  of  water,  &c.,  belonging  to  the  Pittville  estate  were  to 
be  used  and  enjoyed  by  Pitt  and  the  proprietors  of  the  ground  allotted  for  buildings, 
there  were  two  other  general  plans;  one  of  which  was  prepared  by  Stokes  in  1832, 
and  the  other  was  the  lithographed  plan.  Those  two  plans  differed  in  some  respects 
from  each  other.  The  lithographed  plan,  however,  was  the  only  one  that  was  shewn 
to  the  public.  Copies  of  it  were  hung  up  in  Pitt's  estate-office  and  in  the  pump-room 
at  Pittville,  and  were  distributed  to  solicitors  and  others.  According  to  that  plan 
(which  was  particularly  known  to  Creed  during  the  whole  of  the  time  that  the  trans- 
actions between  him  and  Pitt  were  going  on),  the  houses  to  be  erected  on  Lots  2,  3, 
4  and  5  were  all  of  them  to  have  the  same  line  of  frontage.  In  1833  Stokes  agreed 
■with  Pitt  to  purchase  those  lots ;  and  then  a  more  particular  plan  was  prepared  and 
annexed  to  the  agreement,  according  to  which  the  houses  to  be  erected  on  those  lots 
were  to  be  placed  back  25  feet  and  3  inches  from  the  western  boundary  of  the  lots. 
The  particularity  of  that  plan  is  such  as  to  preclude  the  necessity  of  deciding  the  case 
upon  the  general  lithographed  plan ;  we  do  not,  however,  waive  the  benefit  of  it,  but 
insist  that  it  amounted  to  a  representa-[25]-tion  which  was  binding  on  Pitt.  By  the 
-agi-eement  of  April  1833  an  equitable  title  to  the  lots  comprised  in  it  was  conferred 
by  Pitt  on  Stokes.  Stokes  proceeded  to  erect  Roden  House  and  Segrave  Villa  on 
two  of  those  lots  in  accordance  with  the  terms  of  the  agreement  and  the  plan  annexed 
to  it.  Afterwards  Pitt  conveyed  those  two  lots  to  Stokes,  subject  to  the  stipulations 
of  the  deed  of  January  1827  ;  and  Stokes  entered  into  covenants  with  Pitt,  conform- 
able to  the  stipulations  contained  in  the  agreement  of  April  1833.  Stokes  afterwards 
became  embarrassed  in  his  circumstances ;  and,  being  unable  to  complete  his  agree- 
ment as  to  the  remaining  lots,  he  gave  them  up  to  Pitt.  Pitt  therefore  derived  title 
from  Stokes  to  the  lots  so  given  up ;  and,  consequently,  although  he  was  the  landlord, 
he  must  stand  in  the  same  position  with  respect  to  them  as  a  mere  stranger  would 
have  done.  The  covenants  regarding  Lots  4  and  5  ran  with  Lots  2  and  3,  and  the 
covenants  regarding  Lots  2  and  3  ran  with  Lots  4  and  5.  When  Stokes  relinquished 
Lots  4  and  5,  he  did  not  mean  to  prejudice  any  right  that  he  had  with  respect  to 
Lots  2  and  3 ;  and,  when  he  conveyed  Lot  3,  on  which  he  had  built  Eoden  House, 
to  the  Plaintiff,  all  the  incidents  belonging  to  that  lot  passed  with  it.  The  Plaintiff 
then,  being  an  assign  of  Stokes,  is  entitled  to  enforce  the  covenants  contained  in  the 
agreement  of  April  1833,  and,  consequently,  to  prevent  Creed  from  proceeding  to 
build,  on  Lots  4  and  5,  a  house  which  will  stand  12  feet  in  advance  of  the  Plaintiff's 
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house,  and  which,  it  is  distinctly  sworn,  will  be  an  injury  and  annoyance  and  will 
deteriorate  or  lessen  the  value  of  his  house.  In  Keppell  v.  Bailey  (1)  the  lessees  of 
certain  ironworks  [26]  covenanted,  for  themselves,  their  heirs,  executors,  administrators 
and  assigns,  with  a  railway  company,  so  long  as  they,  their  executors,  administrators 
or  assigns  should  occupy  the  ironworks,  to  procure  all  the  limestone  used  in  the 
works  from  a  certain  quarry,  and  to  convey  it  along  the  railway  ;  and  Lord  Brougham, 
Chancellor,  held  that  the  covenant  did  not  run  with  the  land.  There  is,  however,  a 
passac'e  in  the  judgment,  to  which  we  are  anxious  to  call  the  attention  of  the  Court, 
in  which  his  Lordship  says  :  "  Between  the  estates  of  the  occupiers  of  the  ironworks, 
and  the  estates  or  the  persons  of  their  associates  in  the  railway  speculation,  ^vith 
whom  they  covenant,  there  is  no  privity ;  no  connexion  whatever  of  which  the  law 
can  take  notice.  There  was  no  unity  of  title  in  the  estates  of  the  contracting  parties  ; 
the  ironworks  and  the  lime-pits  or  railway  did  not  come  to  them  severally  from  the 
same  owner;  they  were  not  held  by  them  severally  under  the  same  landlord."  The 
ingredients  which  did  not  exist  in  that  case  are  found  in  this.  Here,  when  the  agree- 
ment of  1833  was  entered  into,  both  properties  were  in  the  same  owners. 

The  effect  of  the  deed  of  January  1827  was  to  bring  all  the  parties  to  it  into  one 
common  partnership.  Every  purchaser  who  executed  that  deed  became  bound  to 
Pitt,  and,  through  him,  to  the  other  purchasers.  Pitt  took  the  covenants  which  were 
entered  into  with  him,  by  the  purchasers  of  the  different  portions  of  his  estate,  for 
his  own  benefit  and  for  the  benefit  of  all  those  who  had  dealt  or  might  deal  with  him  : 
he  is  therefore  a  trustee  of  those  covenants.  By  one  of  the  covenants  in  the  deed 
of  1827  he  bound  himself  to  require  every  person  with  whom  he  should  contract  for 
the  sale  of  any  portiou  of  the  building-ground  at  Pittville  to  enter  into  an  agreement 
not  to  erect  any  messuage  on  any  part  of  the  [27]  ground  which  might  lessen  or 
deteriorate  in  value  any  of  the  messuages  then  erected  or  to  be  thereafter  erected  at 
Pittville  :  and  covenants  to  that  effect  were  inserted  in  the  agreements  with  Stokes 
and  Creed.  Comyn's  Dig.  (covenant,  B.) ;  Laurence  Fake.nham's  case  (cited  from  the 
Year  Books  in  2  Myl.  &  Keen,  539) ;  The  Feoffees  of  Eeriot's  Hospital  v.  Gibson  (2  Dow.. 
301);  EanJcin  v.  Huskisson  {ante,  vol.  iv.  p.  13);  Squire  v.  Campbell  (1  Myl.  &  Craig, 
459 ;  see  479). 

Mr.  Jacob  and  Mr.  Parry,  for  the  Defendant  Creed,  said  that  the  Plaintiff's 
counsel  seemed  to  have  lost  sight  of  the  fact  that  all  the  covenants  on  which  they 
relied  were  entered  into  with  Pitt ;  and  that  he,  being  the  covenantee,  might  release 
the  covenants  or  enfore  them  or  not  as  he  pleased  :  that,  when  Stokes  gave  up  Lots  4 
and  5  to  Pitt,  all  the  covenants  between  them  respecting  those  lots  were  at  an  end : 
that  the  Plaintiff's  counsel  were  also  mistaken  in  contending  that  the  covenants  ran 
with  the  different  lots ;  for,  in  fact,  they  did  not  run  with  the  lots,  but  with  the 
pump-room  in  which  none  of  the  purchasers  of  lots  had  any  interest :  that  the  plan 
was  clearly  intended  to  be  a  mere  general  plan  and  not  to  be  final ;  for  it  was 
impossible  that  so  extensive  an  undertaking  as  the  formation  of  a  new  town,  with 
public  walks,  roads  and  other  conveniences,  could  be  carried  into  execution  without 
alterations  being  necessary  from  time  to  time  in  some  part  of  the  original  plan,  and 
that,  by  the  terms  of  the  deed  of  January  1827,  the  power  of  sanctioning  such 
alterations  was  vested  in  Pitt :  that  Pitt  himself  was  not  prohibited  from  building  on 
the  estate  in  any  manner  he  though  fit ;  and  the  covenant,  which  had  been  relied  on 
in  the  deed  of  1827,  applied  only  to  [28]  purchasers  of  lots,  not  to  lessees  under  a 
building-lease  for  99  years.  FiOper  v.  Williams  (Turn.  &  Russ.  18);  The  Duke  of 
Bedfm-d  v.  The  Truslt'es  of  the  British  Museum  (2  Myl.  &  Keen,  552  ;  see  563  and  564). 

No  counsel  appeared  for  the  Defendant  Pitt. 

Mr.  Knight  Bruce,  in  reply,  said  that  although  the  covenant  in  the  deed  of  1827 
was  entered  into  with  Pitt,  his  heirs  and  assigns,  owners  for  the  time  being  of  the 
pump-room,  yet  that  covenant  would  not  run  with  the  pump-room,  because  it  was  not 
intended  to  benefit  the  owners  of  it,  but  the  owners  of  the  other  lands;  and  that  if 
Pitt  himself  had  chosen  to  build  on  the  estate  in  a  manner  not  sanctioned  by  the 
covenant,  he  would  have  committed  a  fraud  on  the  covenant. 


(1)  2  Myl.  &  Keen,  517  ;  see  533  and  544.     See  the  observations  on  the  judgment 
in  2  Sugd.  Vend.  &  Purch.  471,  &c. 
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The  Vice-Chancellor  [Sir  L.  Shadwell].  In  this  case,  if  the  Plaintiff  is  entitled 
to  the  relief  which  he  asks  by  his  motion,  it  must  be  on  the  ground  either  of  the 
general  covenants  contained  in  the  deed  of  1827,  or  on  the  ground  of  the  covenants 
which  are  contained  in  the  agreement  of  April  1833.  With  respect  to  the  covenants 
which  are  contained  in  the  agreement  of  April  1833,  it  is  necessary  to  look  at  the 
very  words  of  those  covenants. 

It  appears  that  in  April  1833    Mr.  Pitt   entered  into  an  agreement  with   Mr. 
Stokes,  by  means  of  which  Stokes  was  to  become  the  purchasers  of  Lots  2,  3,  4  and  5, 
and  6  and  16;   and   the   covenants  which   Stokes   entered  into  were:    "That   the 
messuages,    tenements   or  dwelling-houses   to  be  erected   on   each  of  the  said  lots 
numbered  [29]  2  and  3,  and  the  messuage,  tenement  or  dwelling-house  to  be  erected 
on  the  said  lots  numbered  4  and  5,  shall  be  erected  so  as  to  stand  back  25  feet  and  3 
inches  from  the  west  boundary  of  the  same  respective  lots ;  and  the  messuage,  tene- 
ment or  dwelling-house  to  be  erected  on  each  of  the  said  lots  numbered  6  and  16 
shall  stand  back,  respectively,   from  the  west  boundary  thereof,   six  feet  and  six 
inches."     Then  it  was  further  covenanted  that,  as  soon  as  the  messuages  should  have 
been  completed  and  finished  on  Lots  2,  3,  4  and  5,  Stokes  should  lay  out  the  ground 
in  the  front  thereof,  respectively,  as  ornamental  pleasure-gardens,  and  should  fence 
the  same  in  with  iron  palisades ;  and  that  no  erection  or  building  of  any  kind  what- 
soever should,  at  any  time  thereafter,  be  erected  in  front  of  the  respective  messuages, 
tenements  or  dwelling-houses,  or  any  or  either  of  them,  thereinbefore  agreed  to  be 
erected  and  built  as  aforesaid  on  the  pieces  or  parcels  of  land  thereby  agreed  to  be 
sold  ;  and  that  no  other  erection  or  building  of  any  kind  whatsoever  should  be  erected 
on  any  part  of  the  said  pieces  or  parcels  of  land,  respectively,  besides  the  messuages, 
tenements  or  dwelling-houses,  out-offices  and  outbuildings  thereinbefore  agreed  to  be 
erected  and  built  thereon  respectively  as  aforesaid,  or  any  or  either  of  them,  except 
such  as  should  be  approved  of  by  the  said  Joseph  Pitt,  his  heirs  or  assigns,  or  his  or 
their  surveyor  for  the  time  being  :  and  further  that  he,  Stokes,  his  heirs  and  assigns, 
should  not  nor  would,  at  any  time  or  times  thereafter,  do  or  commit  or  permit  or 
suffer,  in  or  on  the  same  several  lots  of  land  thereby  agreed  to  be  sold,  or  any  part 
thereof  respectively,  or  in  any  erection  or  building   to    be  erected    thereon    or   on 
part  thereof  respectively,  any  act,  deed,  matter  or  thing  whatsoever,  which  could, 
should    or    might    be    deemed   a   nuisance,    injury    or    annoyance    to,    or    which 
could,    should    or   might    [30]    deteriorate   or   lessen    in   value    any   adjoining   or 
neighbouring   lands   or   property,  or  any  messuages,  tenements  or   dwelling-houses 
erected   or  to  be  erected   thereon.     None  of  the  covenants  that  Mr.  Pitt  entered 
into  in  that  agreement  appear  to  me  to  have  any  relation  to  the  question  between  the 
Plaintiff  and  the  Defendant.     The  agreement  is,  on  the  face  of  it,  an  agreement 
merely  between  Mr.  Pitt  and  Mr.  Stokes ;  and  the  very  lirst  thing  that  struck  me 
on  reading  it  was  that  it  was  competent  to  Mr.  Pitt,  at  any  time    he  pleased,  to 
release  Stokes  from  any  of  the  covenants,  and  to  enter  into  any  other  covenants  which 
might  be  agreed  upon  between  himself  and  Stokes ;  and,  if  Mr.  Pitt  chose  not  to 
enforce  the  stipulation  as  to  the  mode  of  building  the  houses  at  certain  distances  from 
the  west  boundary,  it  seems  to  me  that  he  was  at  liberty  so  to  do.     And,  in  my  opinion, 
that  part  of  the  covenant  which  was  most  relied   upon  in  favour  of    the  Plaintiff, 
namely,  the  latter  part  which  I  have  read,  does  not  apply  to  the  present  case  at  all : 
because,  when  Mr.  Stokes,  who  was  going  to  take  Lots  2  and  3,  4  and  5,  and  6  and 
16,  covenanted  that  he  would  not  do,  or  permit  or  suffer  to  be  done,  on  the  lots  agreed 
to  be  sold,  that  is,  on  all  those  six  lots,  or  on  any  part  thereof,  or  in  any  erection  or 
building  to  be  erected  thereon,  or  on  any  part  thereof  respectively,  any  act,  deed,  matter 
or  thing  whatsoever  which  could  or  should  or  might  be  deemed  a  nuisance,  injury  or 
annoyance  to,  or  which  could,  should  or  might  deteriorate  or  lessen  in  value  any 
adjoining  or  neighbouring  lands  or  property,  it  is  quite  clear  that  he  was  not  covenant- 
ing as  to  the  mode  of  using  Lots  2  and  3  so  as  to  affect  Lots  4  and  5,  or  Lots  4  and  5 
so  as  to  affect  Lots  2  and  3.     That  part  of  the  covenant  was  meant  to  apply,  and  does, 
in  terms,  apply  only  to  the  use  which  he  should  make  of  Lots  2  and  3,  4  and  5,  and 
6  and  16,  so  as,  by  [31]  that  use  of  them,  not  to  affect  other  lands;  but  there  is 
nothing  whatever,  either  in  the  terms  or  in  the  spirit  of  that  part  of  the  covenant, 
■which  can  extend  to  restrict  him  in  the  use  of  a  part  of  the  lands  agreed  to  be  sold  to 


524 


SCHREIBER    V.    CREED  W  SIM.  32. 


him  so  as  not  to  injure  the  enjoyment  of  other  parts  of  the  same  lands.  If  he  was 
the  purchaser  of  the  whole,  it  would  be  absurd  to  say  that  he  should  be  restricted  in 
the  use  of  a  part  so  as  not  to  injure  the  remainder  :  for,  being  the  owner  of  the  whole, 
he  would  not  of  course  use  one  part  so  as  to  injure  the  remainder.  In  my  opinion, 
therefore,  no  part  of  this  covenant  in  the  agreement  of  April  183.3  is  capable  of  being 

made  to  bear  on  the  question.  ,     r  t    .    o       j  q  i   ■     .v,  ,u    e 

Stokes  proceeded  to  erect  a  house  on  each  of  Lots  2  and  3 ;  and,  in  the  month  of 
December  in  that  year,  a  conveyance  in  fee-simple  was  made  by  Mr.  Pitt  to  Stokes 
of  the  messuages  on  those  two  lots.  Those  two  messuages  are  particularly  described 
in  the  conveyance ;  and  in  the  description  of  them  it  is  stated  that  they  are  bounded 
on  or  towards  the  south  by  other  land  purchased  by  the  said  Robert  Stokes  of  the 
said  Joseph  Pitt,  alluding  to  the  land  forming  Lots  4  and  5 ;  and  then  there  follows 
a  description  rather  more  extended  of  those  lands  ;  and  then,  before  the  habendmn, 
these  words  are  introduced  as  part  of  the  very  description  of  the  property  conveyed, 
"  to  be  held  and  enjoyed  upon  the  terms,  and  under  and  subject  to  the  payments, 
stipulations  and  restrictions  mentioned  and  contained  in  an  indenture  bearing  date 
on  or  about  the  1st  day  of  January  1827,  being  a  deed  of  arrangement  for  the  general 
manao-ement,"  &c.  Therefore,  there  is  an  express  reference  in  this  deed  of  December 
1833*10  the  original  deed  of  January  1827.  Then  there  follows  nothing  more  than 
the  usual  covenants  between  a  vendor  and  a  purchaser,  [32]  as  far  as  the  covenants  of 
Mr.  Pitt  with  Mr.  Stokes  are  concerned ;  and  then  there  come  covenants  by  Stokes, 
"  that  he  will  finish  and  complete  the  houses  ;  and  further,  that  he  shall  not,  nor  will 
at  any  time  or  times  hereafter,  do  or  commit,  or  permit  or  suffer  to  be  done  or 
committed  in  or  on  the  said  lots  or  pieces  of  ground  or  either  of  them,  or  in  any 
messuage  or  building  erected  or  to  be  erected  thereon,  any  act,  deed,  matter  or  thing 
whatsoever,  which  can,  shall  or  may  be  deemed  a  nuisance,  injury  or  annoyance  to, 
or  which  can,  shall  or  may  deteriorate  or  lessen  in  value  any  adjoining  or  neighbour- 
ing land  or  property,"  that  is  to  say,  a  covenant  by  him  that  he  will  not  so  use  Lots 
2  and  3  as  to  produce  an  injury  to  any  adjoining  land  :  and,  therefore,  that  covenant 
would,  in  terms,  operate  to  prevent  Stokes  from  so  using  Lots  2  and  3,  as  to  produce 
an  injury  to  the  lands  comprised  in  Lots  i  and  5,  or  the  buildings  to  be  erected  on 
those  lands.  But  it  is  that  covenant  and  not  the  converse  of  it :  and  the  covenant, 
as  it  stands,  is  not  a  covenant  which,  in  terms  or  by  any  construction  however  forced 
that  can  be  put  upon  it  can  afford  to  the  Plaintiff  any  sort  of  relief :  though  I  admit 
that  if  it  had  been  the  converse,  the  case  would  have  been  totally  different. 

Then  Stokes  fell  into  difficulties  :  and  it  is  represented  that,  in  the  beginning  of 
the  year  1835,  he  gave  up  Lots  4,  5,  6  and  16  to  Mr.  Pitt.  And  that  there  was  a 
complete  relinquishment  and  abandonment  on  the  part  of  Stokes  of  any  further 
benefit  of  the  agreement  of  April  1833  is  perfectly  manifest  from  the  fact  that,  in 
the  year  1839,  Mr.  Pitt  thought  himself  so  entirely  released,  that  he  actually  entered 
into  the  contract  which  was  made  between  him  and  Mr.  Creed  :  and  it  seems  to  me 
that  it  is  impossible  to  say  that  any  right,  either  at  law  or  in  [33]  equity,  remained 
in  him  to  have  any  benefit  from  the  agreement  of  April  1833,  beyond  that  which  he 
had  derived  from  it  by  means  of  the  conveyance  made  in  December  1833.  Mr.  Pitt 
himself  then  virtually  received  back  the  covenants  in  the  agreement  of  April  1833  ; 
he  virtually  became  in  the  same  situation  with  respect  to  Stokes  as  if  no  portion  of 
those  covenants  ever  had  been  made  with  regard  to  Lots  4  and  5.  In  the  year  1838 
Stokes  conveyed  the  house  which  he  had  built  on  Lot  3  to  the  Plaintiff,  Captain 
Schreiber ;  and  Captain  Schreiber,  of  course,  will  have  the  benefit  of  all  those 
covenants  which,  as  an  assignee  in  law,  he  can  have  under  the  deed  of  December 
1833. 

The  next  question  is  whether,  by  reason  of  the  deed  of  January  1827,  Captain 
Schreiber  has  any  right  to  the  relief  jtie  asks. 

With  respect  to  that  deed,  I  have  to  observe  in  the  first  place  that  it  is,  on  the  face 
of  it,  drawn  in  such  a  manner  as  purposely  to  avoid  that  species  of  dealing  with 
respect  to  covenants  which,  for  a  great  number  of  years,  has  been  introduced  into 
the  profession,  and  is  perfectly  familiar  to  the  mind  of  every  lawyer,  namely,  that 
mode  of  drawing  a  deed  so  as  to  make  some  one  person,  or  some  set  of  persons, 
covenantees,  for  the  express  purpose  that  they  may  be  trustees  of  the  covenants  made 
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with  them,  for  other  persons  who  are  either  parties  to  the  deed  or  strangers  to  the 
deed.  That  mode  of  dealing  with  covenants  has  become  very  general ;  and  I  believe 
that  no  one  ever  looked  at  any  deed  for  forming  a  voluntarj'  partnership  (I  mean  one 
of  those  companies  which  are  commonly  called  joint  stock  companies)  without  seeing 
that  they  are  all  formed  upon  the  plan  of  having  certain  persons  named  as  covenantees 
for  the  benefit  of  persons  who,  at  large,  may  be  [34]  interested  in  the  undertaking 
which  is  the  subject  of  the  deed.  That  form,  however,  has  been  avoided  in  this  case  : 
and  it  seems  to  me  that  it  never  was  the  intention  of  Mr.  Pitt  that  any  such  form 
should  be  adopted.  It  is  not  to  be  taken  as  a  mere  matter  of  observation  that  the 
thing  has  happened  to  be  so  ;  but  I  cannot  but  think,  on  reading  over  the  deed  of  1827, 
that  it  was  expressly  intended  by  Mr.  Pitt  that  it  should  be  so  ;  because  the  deed 
begins  with  reciting  :  "  That  Joseph  Pitt  being  seised  in  fee-simple  of  the  lands 
delineated  in  the  plan  thereunto  annexed,  and  having  it  in  contemplation  to  establish 
a  spa  at,  or  near  the  north  end  of  the  said  lands,  and  to  erect  a  pump-room  with 
suitable  conveniences,  at  or  near  the  spot  marked  out  for  that  purpose  on  the  plan, 
and  to  lay  out  the  residue  of  such  lands  for  buildings,  and  for  lawns,  pleasure-grounds, 
&c.,  lately  caused  the  plan  thereunto  annexed  to  be  drawn,  whereby  the  mode  in 
which  the  whole  of  the  land  was  intended  to  be  laid  out  and  formed,  and  the 
purposes  to  which  the  same  was  to  be  converted,  appropriated  and  used,  were  pointed 
out  and  described,  in  order  that  the  beauty  and  regularity  of  the  whole  of  the  design 
might  be,  for  ever  thereafter,  duly  preserved,  subject  only  to  such  alterations  as  should 
be  made  and  approved  of  by  Pitt,  his  heirs  or  assigns,  and  as  should  not  destroy  the 
general  beauty  of  the  same  design."  It  is  quite  plain  from  that  mere  recital  that  Mr. 
Pitt  never  intended  to  be  absolutely  bound  even  by  that  which  did  appear  on  the 
plan  ;  and  it  is  remarkable  that,  although  the  plan  did  mark  out  whereabouts  the  pool 
should  be,  and  where  the  rides  and  the  drives  should  be,  and  stated  what  plots  of 
land  should  be  building-ground,  yet  it  did  not  point  out  at  all  what  should  be 
the  form  of  the  buildings  on  the  pieces  of  building-ground,  nor  how  much  of  each 
piece  of  ground  should  be  covered  with  [35]  buildings  or  anything  else,  except, 
generally,  that  there  were  to  be  open  spaces  for  drives,  walks,  plantations,  &c.,  which 
were  made  the  subject  of  the  covenants  in  this  deed  of  1827.  It  must  be  taken, 
therefore,  that  not  only  did  Mr.  Pitt  reserve  to  himself  a  right  to  vary,  generally,  that 
which  was  expressed  in  the  deed  ;  but  that  he  kept  in  his  own  hands  entirely  the 
mode  of  determining  how  the  pieces  of  land  allotted  for  buildings  should  be  covered 
with  buildings,  and  what  sort  of  buildings  they  should  be  covered  with,  and  every- 
thing else  that  related  to  the  buildings. 

It  was  said  that  the  whole  of  this  deed  is  a  bubble,  if  it  be  allowed  to  be  dealt  with 
in  the  manner  in  which  it  is  now  proposed  by  Mr.  Pitt  to  deal  with  it  in  respect  of 
Lots  i  and  5.  But  I  cannot  say  that  I  exactly  agree  to  that  proposition  ;  because,  in 
the  first  place,  this  deed  covenants,  generally,  that  there  shall  be  plantations,  walks, 
lawns  and  conveniences  of  that  kind  ;  and  Pitt  expressly  covenants  that  when  he  has 
laid  them  out  he,  his  heirs  and  assigns  will,  from  time  to  time  and  for  ever  thereafter, 
or  after  the  lands  should  have  been  so  laid  out,  formed,  finished  or  completed  as  afore- 
said, at  his  and  their  own  costs  and  charges,  in  all  things  well  and  effectually  repair, 
and  keep  in  repair,  and  in  good  order  and  condition,  the  said  roads,  ways,  rides, 
drives,  walks,  footpaths,  lawns,  promenades,  pleasure-grounds,  plantations,  ix.  It  is 
quite  plain,  therefore,  that  a  mode  of  dealing  with  the  land  which  would  go  directly 
to  destroy  those  lawns,  promenades,  &c.,  never  could  be  permitted  ;  because  any  one 
of  the  persons  parties  to  the  deed  might  have  a  remedy,  as  well  by  action  of  covenant 
as  by  bill  in  equity,  to  restrain  Mr.  Pitt,  his  heirs  or  assigns,  from  any  general  dealing 
with  the  land  which  would  have  the  effect  of  destroying  those  prome-[36]-nades  and 
plantations.  If,  for  instance,  it  were  said  that  Mr.  Pitt  would  be  at  liberty  to  erect 
on  some  vacant  part  of  this  building-ground  a  manufactory  for  making  alkali ;  it  is 
quite  plain  that  the  process  of  manufacturing  it  would  destroy  the  trees  and  shrubs 
in  the  plantations,  promenades,  and  pleasure-grounds ;  and  I  apprehend  that  such  a 
use  as  that  would  be  prohibited  by  this  Court.  It  is  observable  that  there  is  another 
covenant  about  the  use  of  the  roads,  &c.  It  is  expressed  that  the  parties  who  cove- 
nant with  Pitt  "  shall  have  full  liberty,  at  their  free  will  and  pleasure,  to  use,  either 
on  foot  or  on  horseback,  and  with  horses,  carts  and  carriages,  according  to  the  nature 
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thereof  respectively,  all  and  every  the  said  roads,  ways,  rides,  drives,  &c.,  save  only 
that  none  of  the  said  roads,  which  in  the  same  map  or  plan  are  delineated  or  marked 
with  the  letter  R,  shall  be  used  for  timber-carriages,  waggons,  carts  or  any  such-like 
carriages,  but  that  such  timber  carriages,  waggons,  carts  and  such-like  carriages, 
and  all  coals,  ashes,  manure,  rubbish,  soil,  building  materials  and  other  heavy  goods 
and  articles  shall  be  taken  to  and  from  the  said  land,  along  some  or  one  of  the  back 
roads  set  out  and  delineated  in  the  said  map  or  plan,  and  therein  marked  respectively 
with  the  letter  S,  except  so  far  as  it  may  be  actually  necessary,  for  want  of  other 
access,  so  to  use  some  part  or  parts  of  such  carriage  roads  in  respect  of  any  of  the  said 
land."'  So  that  it  is  perfectly  plain,  on  the  face  of  this  deed,  that  there  is  sufficient 
express  stipulation  that  the  land,  generally  speaking,  shall  be  used  for  the  purpose  of 
pleasure  and  the  personal  accommodation  and  convenience  of  the  inhabitants  of  the 
houses,  and  shall  not  be  allowed  to  be  destroyed  by  the  introduction  of  manufactories, 
or  the  conveyance  of  heavy  goods  :  and,  therefore,  I  do  not  think  that  this  deed  can 
be  justly  characterized  as  a  [37]  mere  bubble,  there  being  sufficient  in  the  carpus  of 
it  to  enable  all  those  who  should  have  an  interest  in  the  land  to  prevent  Mr.  Pitt, 
his  heirs  and  assigns,  if  they  ever  should  be  so  foolishly  inclined,  from  perverting  this 
Pittville  estate  to  any  other  purpose  than  that  to  which  the  mere  contemplation  of  the 
plan  shews  it  was  intended  to  be  appropriated. 

Then,  after  those  general  covenants  about  the  use  to  be  made  of  the  roads,  &c., 
Mr.  Pitt  covenants  "that  he,  his  heirs  and  assigns  shall  and  will,  in  every  agreement 
which  should  thereafter  be  entered  into  by  him  or  them,  for  the  sale  of  any  part  of 
the  land  or  ground  which  has  been  so  laid  out  for  building,  require  that  the  pur- 
chasers shall,  by  covenant  or  agreement  with  him,  his  heirs  or  assigns,  owners  for  the 
time  being  of  the  intended  pump-room,  bind  themselves,  their  heirs,  executors, 
administrators  and  assigns,  not  to  erect  any  messuage  or  tenement  on  any  part  of  the 
ground  at  Pittville,  which  shall  or  may  lessen  or  deteriorate  in  value  any  other  of  the 
messuages  now  erected  or  hereafter  to  be  erected  at  Pittville,  and  not  to  carry  on  any 
manufactory,  trade,"  &c.  Now  the  first  observation  which  strikes  me,  and  which 
struck  me  from  the  time  when  I  first  read  that  covenant,  is  that  it  is  an  extremely 
difficult  one  for  a  Court  to  deal  with  (that  is  to  say)  in  the  way  of  giving  relief  upon 
it  :  because,  if  a  house  has  once  been  built  upon  a  plot  of  ground,  it  is  very  difficult 
to  say  that  building  a  house  on  an  adjoining  plot  of  ground  does  not,  in  some  degree, 
deteriorate  the  value  of  the  first  house.  It  is  perfectly  plain,  however,  that  it  never 
was  the  intention  that  the  covenant  should  have  that  construction  :  because  the  deed 
itself  sets  out  with  a  sufficient  manifestation  of  an  intention  that  all  the  ground  which, 
on  the  map,  is  designated  as  building-[38]-ground,  should,  at  some  time  or  other,  be 
covered  with  buildings ;  and,  of  course,  one  house  must  be  built  at  one  time,  and 
another  house  at  a  subsequent  time  ;  and  therefore  the  mere  building  of  a  house 
which  would  necessarily  deteriorate,  in  some  measure,  the  value  of  the  house  that  was 
first  built,  never  could  be  considered  as  a  breach  of  the  covenant. 

Then  it  was  said  that  the  value  of  one  of  the  houses  which  Stokes  has  built  is 
deteriorated  and  lessened  in  value,  because,  on  an  adjoining  plot  of  ground,  another 
house  is  built  with  its  front  12  feet  in  advance  of  the  front  of  the  first  house.  I  am 
willing  to  admit  that,  prinid  facie,  that  is  so  in  some  degree  ;  but,  possibly,  it  may 
produce  a  benefit ;  because  the  house  which  is  advanced  so  as,  in  an  angular  way,  to 
come  before  the  front  of  another  house,  may  have  the  effect  of  sheltering  and  protect- 
ing that  other  house  in  a  manner  beneficial  to  it.  I  make  that  observation  with 
reference  to  a  part  of  this  town  which  has  lately  been  built  upon,  where  one  of  the 
advantages  of  the  houses  has  been  stated  to  be  that  they  do  recede  so  as  to  be  pro- 
tected by  houses  on  the  east.  I  allude  particularly  to  the  houses  in  Hyde  Park 
Gardens,  where  the  circumstance  that  they  do  so  recede  is  stated  to  be  an  advantage 
to  them  ;  because  they  are  materially  protected  by  the  buildings  which  project  to  the 
east.  I  can  conceive,  therefore,  that  in  many  cases  the  advance  in  the  way  in  which 
the  house  on  Lot  4  is  intended  to  be  advanced,  that  is,  angularly  in  respect  of  the 
fronts  of  the  houses  on  Lots  2  and  3,  may  be  an  advantage. 

But,  in  judging  of  the  meaning  of  the  parties,  you  must,  to  a  certain  extent,  look 
at  what  was  actually  done.  Now,  first  of  all,  the  plan  was  made  which  merely  repre- 
sented, generally,  what  was  to  be  building-[39]-ground  ;  and  then  another  plan  was 
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made  which  shewed  that  the  houses  to  be  built  on  Lots  2  and  3  and  4  and  5  were  to 
be  in  a  position  with  respect  to  Segrave  Place,  in  which  they  do  not  now  stand  nor 
are  intended  to  stand.  This  shews  that  it  was  the  intention  of  Mr.  Pitt,  from  time 
to  time,  to  exercise  a  discretion  about  the  mode  in  which  any  of  the  buildings  might 
be  made  to  advance  or  might  be  made  to  recede  ;  and  I  cannot  but  think  that  this 
covenant,  standing  as  it  does,  can  be  hardly  said  to  be  a  covenant  which  would 
authorize  this  Court  to  interfere  in  respect  of  the  proposed  advance  of  the  house  about 
to  be  built  on  Lot  4. 

Supposing,  however,  that  it  were  so,  then  there  is  this  further  to  be  considered, 
namely,  whether  the  Plaintiff  stands  in  a  situation  so  as  to  be  able  to  take  advantage 
of  the  covenant.  Now  it  is  quite  plain  that,  when  Mr.  Stokes  took  his  conveyance 
in  December  1833,  he  never  intended  to  bind  Mr.  Pitt  if  he,  Stokes,  did  not  proceed 
with  the  buildings,  as  it  was  then  intended  he  should,  on  Lots  4  and  5,  to  take  care 
that  those  lots  should  be  built  on  in  the  same  manner  as  Stokes  had,  by  his  agreement 
of  April  1833,  contracted  to  build  on  them.  On  that  subject  the  deed  of  December 
1833  is  totally  silent :  that  deed  is  constructed,  with  respect  to  anything  that  regarded 
Lots  4  and  5,  just  in  the  same  manner  as  if  Stokes  had  supposed  that  he  was  himself 
to  complete  the  agreement  of  April  1833.  It  does  not,  in  any  manner,  refer  to  the 
contingency  which  did  happen,  namely,  that  he  might  not  complete  the  agreement, 
and  that  the  dominion  over  Lots  4  and  5  would  revert  to  Mr.  Pitt.  When  Stokes  gave 
up  the  land  comprised  in  Lots  4  and  5  he  gave  it  up  generally.  No  stipulation  was 
then  made,  between  him  and  Mr.  Pitt,  as  to  any  dealing  by  Mr.  Pitt,  his  heirs  or 
assigns,  with  that  por-[40]-tion  of  the  estate  ;  but  the  matter  was  left  to  remain, 
entirely,  on  the  footing  on  which  the  conveyance  of  December  1833  had  placed  it. 

I  can  easily  understand  that,  when  Mr.  Stokes  was  dealing  with  Captain  Schreiber, 
he  might  have  had,  in  his  mind,  the  contents  of  the  agreement  of  April  1833,  and 
might  have  held  out  to  Captain  Schreiber  that  the  intention  was  to  have  the  houses 
on  Lots  4  and  5  built  according  to  the  stipulations  of  the  agreement  of  April  1833. 
But  then  I  ask  what  was  there  to  bind  Mr.  Pitt  to  have  the  houses  built  according  to 
those  stipulations  7 

It  seems  to  me,  therefore,  inasmuch  ^s  Captain  Schreiber  can  claim  only  under 
Stokes,  and  that  Stokes  has  not  taken  any  stipulation  from  Mr.  Pitt,  for  enforcing,  as 
against  Mr.  Pitt  that  stipulation  which  Mr.  Pitt  might  have  enforced  as  against 
Stokes,  that  the  matter  is  left  at  large.  And  I  do  not  see  how,  by  any  possibility. 
Captain  Schreiber  can  avail  himself  of  the  benefit  of  that  covenant  contained  in  the 
deed  of  January  1827,  which  his  counsel  have  so  much  relied  on,  even  supposing  that, 
under  that  covenant,  he  had  the  right  which  he  claims.  His  rights  depend  upon  the 
conveyance  that  was  executed  to  him  by  Stokes ;  and,  unless  it  can  be  made  out  that 
Captain  Schreiber  is,  in  any  sense,  an  assignee  of  the  benefit  of  the  covenants,  or  a 
cestui  qm  trust  of  the  covenants  contained  in  the  deed  of  January  1827,  it  appears  to 
me  that  it  is  quite  impossible  to  grant  him  relief :  and  I  confess  that,  from  the  first, 
it  seemed  to  me  that  he  had  an  extremely  difficult  case  to  maintain  :  and,  upon  the 
best  consideration  that  I  can  give  it,  I  think  that  the  case  is  not  maintainable  in  a 
Court  of  Equity. 

Motion  refused  without  costs.(l) 

[41]    HuLKES  V.  Day.     Hulkes  v.  NE^^TON.    Nov.  30,  1840. 

[S.  C.  10  L.  J.  Ch.  21 ;  4  Jur.  1125.] 

Construction.     1  tt  2  Vict.  c.  110  and  3  tfc  4  Vict.  c.  82.     Judgment  Creditor. 

Stop-Order.     Practice. 

Stock  standing  in  the  Accountant-General's  name  to  the  separate  account  of  a  party 
against  whom  a  judgment  debt  has  been  recovered,  may  be  charged,  under  1  &  2 
Vict.  c.  110,  with  the  debt ;  but  the  charging  order  must  be  made,  not  by  a  Judge  in 

(1)  See  IVhatnian  v.  Gibson,  ante,  vol.  ix.  p.  196. 
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equity,  but  by  a  Judge  at  common  law  ;  and  although  such  order,  in  terms,  charges 

the  stock,  it  affects  only  the  interest  of  the  debtor  in  the  stock,  and,  therefore,  does 

not  interfere  with  the  rights  of  prior  incumbrancers. 
A  Court  of  Equity  will  make  a  stop-order,  as  auxiliary  to  the  charging  order. 
A  party  intending  to  apply  for  a  stop-order  must  give  notice  of  his  application  to  all 

other  persons  having  like  orders  on  the  fund. 

The  Defendant  Charles  Day,  being  entitled,  on  attaining  23,  to  several  sums  of 
stock  standino-  in  the  name  of  the  Accountant-General  in  trust  in  these  causes,  to  his 
separate  account,  mortgaged  them,  after  he  had  attained  21  but  before  he  had  attained 
23,  to  two  ladies  named  Taverner ;  and  afterwards  made  a  voluntary  settlement  of 
them,  subject  to  the  mortgage,  on  himself  and  any  wife  and  children  whom  he  might 
thereafter  have.  The  Misses  Taverner  first  obtained  an  order  that  the  sums  of  stock 
should  not  be  transferred  or  disposed  of  without  notice  to  them,  and  then  filed  a  bill 
to  have  the  benefit  of  their  security.  In  January  18-40  J.  Williams,  who  had  recovered 
judgment  in  an  action  against  C.  Day  for  £706,  obtained  an  order  from  the  Vice- 
Chancellor,  under  1st  &  2d  Vict.  c.  "llO,  s.  14,(1)  directing  that  the  several  sums 
[42]  of  stock  before  mentioned  should  stand  charged  with  the  payment  to  Williams 
of  the  £706  and  interest.  In  April  1840  that  order  was  discharged  on  the  application 
of  C.  Day,  the  Lord  Chancellor  having  decided,  in  another  case,  that  the  words,  "  a 
Judge  of  one  of  the  Superior  Courts"  used  in  the  14th  section  of  the  Act,  meant  a 
Judge  of  one  of  the  Superior  Courts  of  Common  Law.  Accordingly,  in  May  1840, 
Williams  obtained,  from  Mr.  Baron  Rolfe,  first  an  order  nisi,  and  subsequently,  an 
order  absolute,  charging  the  sums  of  stock  with  the  payment  to  him  of  the  £706  and 
interest ;  and  afterwards  he  presented  a  petition  in  the  above  causes,  praying  that 
none  of  those  sums  might  be  transferred,  sold  out  or  otherwise  disposed  of  without 
notice  to  him. 

The  Misses  Taverner  and  the  trustees  of  the  voluntary  settlement,  who  had 
obtained  similar  orders,  were  served  with  copies  of  the  petition,  the  Vice-Chancellor 
having  ruled  that,  where  an  application  was  intended  to  be  made  for  a  stop-order, 
every  person  who  had  obtained  a  similar  order  with  respect  to  the  same  fund  must 
have  notice  of  the  application. 

[43]  Mr.  Knight  Bruce  and  Mr.  Chapman  Barber,  in  support  of  the  petition.  If 
any  doubt  could  be  entertained  as  to  whether  the  1  &  2  Vict.  c.  110  extended  to 
stock  standing  in  the  name  of  the  Accountant-General,  it  is  wholly  removed  by  3  &  4 
Vict.  c.  82,  which,  after  reciting  the  14th  section  of  1  &  2  Vict.  c.  110,  declares  and 
enacts  that  the  aforesaid  provisions  of  the  said  Act  shall  be  deemed  and  taken  to  extend 
to  the  interest  of  any  judgment  debtor,  whether  in  possession,  remainder  or  reversion, 
and  whether  vested  or  contingent,  as  well  in  any  such  stocks,  funds,  annuities  or 
shares  as  aforesaid,  as  also  in  the  dividends,  interest  or  annual  produce  of  any  such 
stock,  funds,  annuities  or  shares ;  and  whenever  any  such  judgment  debtor  shall  have 
any  estate,  right,  title  or  interest,  vested  or  contingent,  in  possession,  remainder  or 
reversion,  in,  to  or  out  of  any  such  stock,  funds,  annuities  or  shares  as  aforesaid, 
which  now  are  or  shall  hereafter  be  standing  in  the  name  of  the  Accountant-General  of  the 

(1)  This  section  is  as  follows:  "That  if  any  person  against  whom  any  judgment 
shall  have  been  entered  up  in  any  of  Her  Majesty's  Superior  Courts  at  Westminster, 
shall  have  any  Government  stock,  funds  and  annuities,  or  any  stock  or  shares  of  or 
in  -any  public  company  in  England  (whether  incorporated  or  not)  standing  in  his 
name  in  his  own  right,  or  in  the  name  of  any  person  in  trust  for  him,  it  shall  be  law- 
ful for  a  Judge  of  one  of  the  Superior  Courts,  on  the  application  of  any  judgment 
creditor,  to  order  that  such  stock,  funds,  annuities  or  shares,  or  such  of  them 
or  such  part  thereof,  respectively,  as  he  shall  think  fit,  shall  stand  charged 
with_  the  payment  of  the  amount  for  which  judgment  shall  have  been  so  recovered, 
and  interest  thereon ;  and  such  order  shall  entitle  the  judgment  creditor  to  all  such 
remedies  as  he  would  have  been  entitled  to  if  such  charge  had  been  made,  in  his 
favour,  by  the  judgment  debtor  ;  provided  that  no  proceedings  shall  be  taken  to  have 
the  benefit  of  such  charge  until  after  the  expiration  of  six  calendar  months  from  the 
date  of  such  order." 
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Court  of  Chancery,  or  the  Accountant-General  of  the  Court  of  Exchequer,  or  in,  to  or 
out  of  the  dividends,  interest  or  annual  produce  thereof,  it  shall  be  lawful  for  such 
Judge  to  make  any  order  as  to  such  stock,  funds,  annuities  or  shares,  or  the  interest, 
dividends  or  annual  produce  thereof,  in  the  same  way  as  if  the  same  had  been  stand- 
ing in  the  name  of  a  trustee  of  such  judgment  debtor;  provided  always  that  no  order 
of  any  Judge  as  to  any  stock,  funds,  annuities  or  shares  standing  in  the  name  of  the 
Accountant-General  of  the  Court  of  Chancery  or  the  Accountant-General  of  the  Court 
of  Exchequer,  or  as  to  the  interest,  dividends  or  annual  produce  thereof,  shall  prevent 
the  Governor  and  Company  of  the  Bank  of  England,  or  any  public  company,  from 
permitting  any  transfer  of  such  stocks,  funds,  annuities  or  [44]  shares,  or  payment 
of  the  interest,  dividends  or  annual  produce  thereof,  in  such  manner  as  the  Court  of 
Chancery  or  the  Court  of  Exchequer  respectively  may  direct,  or  shall  have  any  greater 
effect  than  if  such  debtor  had  charged  such  stock,  funds,  annuities  or  shares,  or  the 
interest,  dividends  or  annual  produce  thereof,  in  favour  of  the  judgment  creditor,  with 
the  amount  of  the  sum  to  be  mentioned  in  any  such  order. 

Mr.  Speuce  and  Mr.  Rasch  appeared  for  the  Misses  Taverner. 

Mr.  Wigram,  Mr.  Norton  and  Mr.  Shadwell,  for  the  trustees  of  the  settlement. 

Mr.  Jacob  and  Mr.  Pur\is,  for  C.  Day.  The  question  which  arises  on  the  1  &  2 
Vict.  chap.  110  is  whether  the  provisions  of  that  Act  apply  to  any  stock  except  such 
as  the  judgment  debtor  has  the  entire  interest  in.  The  14th  section  speaks  merely 
of  stock,  iVc,  standing  in  the  debtor's  name  in  his  own  right,  or  in  the  name  of  any 
person  in  trust  for  him ;  and  the  next  section,  which  it  is  material  to  look  at 
with  reference  to  this  question  contains  the  same  expressions,  and  enacts  that  the 
Judge's  order  shall  restrain  the  Governor  and  Company  of  the  Bank  from  permitting 
a  transfer  of  such  stock ;  but  it  does  not  direct  that  any  persons  except  the  debtor 
and  the  Governor  and  Company  of  the  Bank  shall  be  served  with  notice  of  the  order 
nisi.  It  is  plain,  therefore,  that  the  Act  does  not  contemplate  stock  in  which  any 
person  besides  the  judgment  debtor  has  an  interest ;  for  were  it  otherwise,  it  would 
not  have  spoken  as  it  does  of  the  entirety  of  the  stock,  and  have  directed  that  the 
order  should  restrain  the  bank  from  permitting  a  transfer  to  be  made  to  any  other 
person.  If  the  Act  [45]  had  been  meant  to  apply  to  stock  in  which  the  debtor  had 
only  a  partial  interest,  it  would  have  been  unjust  to  enact  that  the  order  should 
restrain  the  bank  from  permitting  a  transfer  to  be  made  to  the  other  persons  having 
an  interest  in  the  stock,  without  their  having  been  served  with  the  order  nisi.  The 
10th  section  of  the  Statute  of  Frauds,  which  is  in  pari  materul,  has  been  held  to  apply 
only  to  cases  of  simple  trust.     Doe  v.  Greenhill  (4  Barn.  A:  Aid.  684). 

Secondly,  stock  standing  in  the  name  of  the  Accountant-General  is  not  within 
the  1  &  2  Vict.  c.  110.  Stock  so  circumstanced  was  first  made  subject  to  the  provi- 
sions of  that  Act  by  3  &  4  Vict.  c.  82.  That  Act  did  not  receive  the  Royal  assent 
until  the  7th  of  August  1840;  and  it  has  no  retrospective  operation.  It  recites  the 
14th  section  of  the  first-mentioned  Act,  and  that  doubts  had  been  entertained  whether 
the  provisions  of  that  section  extended  to  the  cases  after  mentioned  ;  and  then  it 
declares  and  enacts  that  those  provisions  shall  be  deemed  and  taken  to  extend  to  the 
interest  of  any  judgment  debtor,  whether  in  possession,  remainder  or  reversion,  and 
whether  vested  or  contingent,  as  well  in  any  such  stocks,  funds,  ike,  as  aforesaid,  as 
also  in  the  dividends,  interest  or  annual  produce  of  any  such  stock,  funds,  &c.  So 
far  it  is  declaratory  of  the  meaning  of  the  former  Act.  Then  it  goes  on  to  pro^nde, 
by  a  distinct  enactment,  as  to  stock  standing  in  the  name  of  the  Accountant-General, 
which  had  been  omitted  in  the  former  Act ;  and  it  says  that  whenever  any  such  judg- 
ment debtor  shall  have  any  estate,  right,  title  or  interest,  vested  or  contingent,  in 
possession,  remainder  or  reversion  in,  to  or  out  of  any  such  stocks,  funds,  &c.,  as 
aforesaid,  [46]  which  now  are  or  shall  hereafter  be  standing  in  the  name  of  the 
Accountant-General,  or  the  dividends,  interest  or  annual  produce  thereof,  it  shall  be 
lawful  for  such  Judge  to  make  any  order  as  to  such  stock,  funds,  iV'c,  or  the  interest, 
&c.,  thereof,  in  the  same  way  as  if  the  same  had  been  standing  in  the  name  of  a 
trustee  of  such  judgment  debtor.  Then  it  provides  that  no  order  of  any  Judge  as 
to  any  stock,  &c.,  standing  in  the  name  of  the  Accountant-General,  or  as  to  the  interest, 
&c.,  thereof,  shall  prevent  the  bank  from  permitting  any  transfer  of  such  stock,  &c.,  or 
payment  of  the  interest,  &c.,  thereof  in  such  manner  as  the  Court  may  direct,  or  shall 
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have  any  greater  effect  than  if  such  debtor  had  charged  such  stock,  &c.,  or  the  interest, 
&c.,  thereof,  in  favour  of  the  judgment  creditor,  with  the  sum  mentioned  in  the  order. 
That  proviso  was  introduced  into  the  Act  in  order  to  enable  the  Judge  at  common 
law  to  make  an  order  without  interfering  with  the  rights  of  other  parties  having  an 
interest  in  stock  standing  in  the  Accountant-General's  name.  Supposing,  therefore, 
that  this  Act  has  a  retrospective  operation,  the  order  made  by  Mr.  Baron  Rolfe  is 
clearly  erroneous ;  for  it  charges  the  stock,  and  not  C.  Day's  interest  in  the  stock, 
with  the  judgment  debt.  [The  Vice-Chancellor.  Would  not  Mr.  Baron  Rolfe's 
Order,  of  itself,  prevent  a  transfer  of  the  stock  1]  Certainly  it  would  ;  and,  therefore, 
if  we  concede  that  the  construction  of  the  Acts  which  the  Petitioner's  counsel  contend 
for  is  correct,  the  order  now  sought  to  be  obtained  is  unnecessary. 

Mr.  Knight  Bruce,  in  reply,  said  that  the  1  &  2  Vict.  c.  6,  s.  110,  was  a  remedial 
Act,  and  therefore  ought  to  be  construed  so  as  to  suppress  the  mischief  and  advance 
the  remedy  (1  Black.  Comment.  86);  that  the  object  of  the  Act  was  to  give  to  [47] 
creditors  a  more  extensive  remedy  against  the  chattels  of  their  debtors  than  they 
had  at  common  law ;  that  the  words  used  in  the  3  &  4  Vict.  c.  82,  with  reference  to 
the  former  Act,  were  "  shall  be  deemed  and  taken  to  extend  to  the  interest  of  any 
judgment  creditor,"  which  meant,  "shall  be  so  construed  as  to  extend,"  &c. 

The  Vice-Chancellor  said  in  the  course  of  the  reply  that  if  the  words  in  the 
second  Act  had  been  "  shall  be  taken  to  extend,"  it  might  have  been  said  that  that 
Act  was  intended  to  have  a  future  operation  ;  but  that  the  words  were,  "  shall  be 
deemed  and  taken  to  extend,"  which  necessarily  gave  it  a  retrospective  effect. 

His  Honor  [Sir  L.  Shadwell]  delivered  judgment  as  follows : — The  first  question 
is  whether  a  stop-order  is  to  be  made  upon  this  petition. 

Before  the  second  Act  passed,  I  had  occasion  to  speak  to  the  Lord  Chancellor  on 
the  subject  of  the  first  Act ;  and  I  distinctly  understood  from  his  Lordship  that  it 
was  the  intention  of  the  Legislature  that  any  order  which  should  have  the  effect  of 
making  a  charge  on  stock  standing  in  the  name  of  the  Accountant-General  should 
be  made,  not  by  a  Judge  of  this  Court,  but  by  a  Judge  of  the  Courts  of  law ;  but 
the  Lord  Chancellor  never  expressed  a  doubt  that  the  Judges  of  the  Courts  of 
Common  Law  might  make  orders  which  would  charge  stock  standing  in  the  name  of 
the  Accountant-General,  in  which  the  party  sought  to  be  charged  had  an  interest ; 
and  it  is  clear  to  me  that  if  there  was  any  such  doubt,  it  is  removed  by  the  subsequent 
Act,  which  does  both  declare  and  define  what  shall  be  the  construction  of  the  former 
Act. 

[48]  It  appears  to  me  that  the  ease  cited  from  4  Barn.  &  Aid.  has  no  application 
to  the  present  case :  because  there  the  question  was  whether,  under  the  10th  section 
of  the  Statute  of  Frauds,  certain  lands  were  liable  to  a  debt  due  to  a  judgment 
creditor.  Those  lands  had  been  vested  in  trustees  for  a  term  of  99  years,  in  trust  to 
secure:  an  annuity  to  a  lady  for  her  life,  and,  subject  thereto,  in  trust  to  permit 
the  settlor  to  receive  the  rents  with  the  ultimate  trust  for  the  settlor  who  was  the 
debtor.  Now  I  can  perfectly  understand  that  there  the  term  did  interfere  with  the 
possession  of  the  settlor,  in  whose  favour  the  ultimate  trust  was  declared  :  and,  on 
the  plainest  construction  of  the  Statute  of  Frauds,  that  case  was  rightly  decided  by 
the  Judges  of  the  King's  Bench. 

It  seems  to  me  that  in  a  case  where  the  Accountant-General  holds  a  fund  in  trust 
for  A.  and  other  persons,  he  is  a  trustee  for  A.  and  those  other  persons ;  and,  if  A.'s 
interest  in  the  fund  is  subject  to  a  charge,  I  see  no  reason  why  that  circumstance 
should  prevent  an  order  being  made  under  the  Act  to  charge  the  fund.  Then  comes 
the  second  Act  which  recites  that  doubts  had  arisen.  [His  Honor  here  read 
the  first  section  of  the  3  &  4  Vict.  c.  82.]  Now,  whatever  length  of  time  may  have 
elapsed  between  the  date  of  Mr  Baron  Kolfe's  Order  and  the  raising  of  this  question, 
if  I  find  a  second  Act  declaring  that  the  first  Act  shall  be  deemed  and  taken  to 
extend  to  a  particular  subject,  I  think  it  must  be  deemed  and  taken  to  have  extended 
to  that  subject  from  the  time  when  the  first  Act  was  passed.  The  second  Act  is  a 
statutory  explanation  of  the  first.  The  latter  part  of  the  first  section  of  the  second 
Act  goes  on  to  declare  that  whenever  the  judgment  debtor  shall  have  [49]  any 
estate,  right,  title  or  interest,  vested  or  contingent,  in  possession,  remainder  or 
reversion,  in,  to  or  out  of  any  stock  standing  in  the  name  of  the  Accountant-General, 
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or  in,  to  or  out  of  the  dividends,  interest  or  annual  produce  thereof,  it  shall  be  lawful 
for  the  Judge  to  make  any  order  as  to  such  stock,  or  the  interest,  dividends  or 
annual  produce  thereof,  in  the  same  way  as  if  the  same  had  been  standing  in  the  name 
of  a  trustee  of  such  judgment  debtor.  So  that  the  true  meaning  was  that  whether 
the  interest  of  the  debtor,  in  stock  standing  in  the  name  of  the  Accountant^General, 
was  in  possession,  remainder  or  reversion,  the  first  Act  should  equally  apply. 
Independently,  however,  of  the  second  statute,  the  Lord  Chancellor  was  certainly 
of  opinion  that  the  first  Act  did  apply  to  stock  standing  in  the  name  of  the 
AccountautGeneral. 

Then  it  was  said  that  Mr.  Baron  Rolfe's  Order  is  wrong  because  it  is  too  extensive. 
That  order  declares  that  the  fund  in  question  shall  stand  charged  with  the  payment 
of  £706  ;  and,  therefore,  it  does  in  terms  apply  to  the  whole  fund.  But,  though  it 
is  void  as  to  a  party  who  has  a  prior  interest  in  the  fund,  it  would  be  harsh  to  say 
that,  because  at  the  time  when  it  was  made  C.  Day  had  not  the  exclusive  interest  in 
the  fund,  it  shall  not  extend  to  the  interest  which  he  then  had.  It  follows,  therefore, 
as  a  matter  of  course,  that  the  stop-order  must  be  made  ;  but  the  Misses  Taverner  must 
be  excepted  out  of  it. 

A  petition,  presented  by  the  trustees  of  the  voluntary  settlement,  praying  that 
what  was  due  to  the  Misses  Taverner  might  be  raised  and  paid  to  them  out  of  the 
[50]  stocks  and  funds  in  Court,  and  that  the  remainder  of  those  stocks  and  funds 
might  be  transferred  to  the  Petitioners,  was  heard  at  the  same  time  as  Williams's 
petition,  and  was  dismissed  with  costs. 

[50]    Anonymous.    Dec.  24,  1840. 

Practice.     Affidavits. 

Where  a  motion  to  dissolve  an  injunction  is  ordered  to  stand  over  at  the  Plaintiffs 
request,  affidavits  filed  after  10  o'clock  of  the  day  for  which  the  notice  was  given 
cannot  be  read  when  the  motion  is  made. 

The  Vice-Chancellor  said  that  where  notice  was  given  of  a  motion  to  dissolve 
an  ex  parte  injunction,  and,  on  the  motion  being  mentioned,  it  was  ordered  to  stand 
over  at  the  Plaintiff's  request,  he  would  not  allow  any  affidavits  to  be  rea<l  on  the 
hearing  of  the  motion,  unless  they  were  filed  before  10  o'clock  of  the  day  for  which 
the  notice  was  given.  His  Honor  added  that  he  had  informed  the  Lord  Chancellor 
that  such  was  the  course  which  he  meant  in  future  to  take,  and  that  his  Lordship 
■  approved  of  it  as  a  general  rule. 

[51]     Newman  v.  Newman.    June  1,  1839. 

[S.  C.  8  L.  J.  Ch.  (N.  S.)  354.     See  Patching  v.  Barnett,  1880,  49  L.  J.  Ch.  669.] 

Will.     Construction.     Remoteness. 

Testator  devised  his  real  estates  to  trustees,  in  trust  for  his  son  for  life,  and  after  the 
son's  death,  in  trust  to  sell  and  stand  possessed  of  the  proceeds,  in  trust  for  all  his 
grandchildren,  the  children  of  his  son  and  three  daughters  (whom  he  named),  who 
shouhl  attain  the  age  of  24  years.  The  son  and  daughters  had  children  living  at  the 
testator's  death,  but  none  born  afterwards.  Held  that  the  trust  for  the  grand- 
children was  void  for  remoteness. 

Charles  Newman  the  elder  made  his  will,  dated  the  26th  of  July  1824,  and  which 
was  partly  as  follows  :  "  I  give  and  devise  unto  my  son,  Charles  Newman,  all  that  my 
messuage,  farm  and  lands  called  Butlers  or  otherwise,  situate,  lying  and  being  in 
Mount  Bures  and  Bures  Hamlet,  in  the  county  of  Essex,  or  one  of  them,  and  also  all 
those  messuages  and  lands  called  Barnards  and  Coppens  or  otherwise,  situate,  lying 
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and  being  in  Bures  Hamlet  and  Mount  Bures  aforesaid,  or  one  of  them,  and  all  my 
messuages,  lands,  tenements  and  hereditaments  whatsoever  and  wheresoever,  to  hold 
the  same  farm,  messuages,  lands,  tenements,  hereditaments  and  premises  unto  and  to 
the  use  of  my  son,  Charles  Newman,  and  his  assigns,  for  and  during  the  term  of  his 
natural  life,  and,  from  and  immediately  after  the  decease  of  my  said  son,  Charles 
Newman,  I  give  and  devise  the  same  farm,  messuages,  lands,  tenements,  hereditaments 
and  premises  unto  my  brother,  John  Newman,  and  my  grandson,  Charles  William. 
Newman,  and  their  heirs,  upou  trust  that  they,  the  said  John  Newman  and  Charles 
William  Newman,  or  the  survivor  of  them,  or  the  heirs  of  such  survivor,  do  and  shall, 
with  all  convenient  speed  after  the  decease  of  my  said  son,  Charles  Newman,  absolutely 
sell  and  dispose  of  the  same ;  and  I  declare  my  will  to  be  that  the  said  John  Newman 
and  Charles  William  Newman,  and  the  survivor  of  them,  and  their  and  his  heirs, 
executors  and  assigns,  shall  stand  and  be  possessed  of  and  interested  in  the  clear 
money  to  arise  or  to  be  produced  by  the  sale  or  sales  of  my  aforesaid  estates  and 
estate,  hereditaments  and  [52]  premises,  and  of  and  in  the  rents,  issues  and  profits 
thereof,  from  the  decease  of  my  said  son  Charles  Newman  until  the  same  shall  be 
sold,  in  trust  fw  all  and  every  my  grandchildren,  the  children  of  my  said  son,  Charles 
Newman,  of  my  daughter,  Elizabeth,  the  wife  of  James  Stutter,  of  my  daughter,  Ann 

Heald,  and  of  my  daughter,  Sarah,  the  wife  of Grimwood,  respectively,  lawfully 

begotten,  wlio  shall  attain  the  age  of  24  years,  equally  to  be  divided  among  my  said 
grandchildren  attaining  that  age  as  tenants  in  common.  I  give  and  bequeath  unto- 
my  said  son  Charles  Newman  and  the  said  John  Newman  the  sum  of  £1000  of  lawful 
British  money,  upon  trust  to  invest  the  said  sum  of  £1000,  as  soon  as  may  be 
practicable  after  my  decease,  in  their  or  his  names  or  name,  in  the  public  or  Parlia- 
mentary stocks  or  funds  of  Great  Britain,  or  in  or  upon  Government  or  real  securities 
in  England,  at  interest,  and  upon  trust  that  they,  my  said  son  Charles  Newman  and 
the  said  John  Newman,  and  the  survivor  of  them,  and  their  and  his  executors, 
administrators  and  assigns,  do  and  shall  pay  the  interest,  dividends  and  annual 
produce  of  the  aforesaid  sum  of  £1000,  and  of  the  stocks,  funds  and  securities  in  or 
upon  which  the  same  shall  be  invested,  unto  my  said  daughter  Elizabeth,  the  wife  of 
James  Stutter,  during  the  term  of  her  natural  life,  for  her  separate  use,  independently 
of  the  debts,  control  or  engagements  of  her  present  husband  or  of  any  future  husband 
with  whom  she  may  intermarry,  and  her  receipts,  notwithstanding  her  coverture,  to- 
be  good  and  sufficient  discharges  for  the  same ;  and,  upon  and  immediately  after  the 
decease  of  the  said  Elizabeth  Stutter,  upon  trust  to  pay,  transfer  and  assign  the 
aforesaid  principal  sum  of  £1000,  and  the  stocks,  funds  and  securities  in  or  upon 
which  the  same  shall  be  invested,  and  the  dividends,  interest  and  proceeds  thereof, 
[53]  unto  all  and  every  the  children  and  child  of  the  .said  Elizabeth  Stutter,  lawfully 
begotten,  who  shall  attain  the  age  of  21  years,  equally  to  be  divided  between  or 
among  such  children  (if  more  than  one)  as  tenants  in  common,  and  if  only  one,  thea 
the  whole  to  that  one  child,  to  which  said  children  and  child  attaining  the  age  of  21 
years  I  give  and  bequeath  the  same  accordingly.  And  I  give  and  bequeath  unto  my 
said  son  Charles  Newman  and  the  said  John  Newman  the  sum  of  £2000  of  like  lawful 
money,  in  trust  to  invest  the  same,  with  all  practicable  speed  after  my  decease,  in 
their  or  his  names  or  name,  in  the  public  or  Parliamentary  stocks  or  funds  of  Great 
Britain,  or  in  or  upon  Government  or  real  securities  in  England,  at  interest,  and  upon 
trust  that  they,  my  said  son  Charles  Newman  and  the  said  John  Newman,  and  the 
survivor  of  them,  and  their  and  his  executors,  administrators  and  assigns,  do  and 
shall  pay,  transfer  and  assign  the  aforesaid  sum  of  £2000,  and  the  stocks,  funds  and 
securities  in  or  upon  which  the  same  shall  be  invested,  and  the  dividends,  interest  and 
proceeds  thereof  which  shall  not  be  applied  under  the  power  or  direction  hereinafter 
contained,  unto  all  and  every  the  children  and  child  of  my  said  daughter  Elizabeth 
Stutter,  lawfully  begotten,  who  shall  attain  the  age  of  24  years,  equally  to  be  divided 
between  or  among  such  children  (if  more  than  one)  as  tenants  in  common,  and  if  only 
one,  then  the  whole  to  that  one  child,  to  which  said  children  or  child  attaining  the 
age  of  24  years  I  give  and  bequeath  the  same  accordingly."  The  testator  bequeathed 
two  other  sums  of  £1000  in  trust,  as  to  one,  for  his  daughter  Ann  Heald,  and  as  to 
the  other,  for  his  daughter  Sarah  Grimwood  and  their  children  and  child  who  should 
attain  21 ;   and  he  bequeathed  two  further  sums  of  £2000  in  trust,  as  to  [54]  one, 
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for  the  children  and  child  of  Ann  Heald  who  should  attain  24,  and  as  to  the  other, 
for  the  children  and  child  of  Sarah  Grimwood  who  should  attain  that  age.  The  will 
then  proceeded  thus :  "  And  I  hereby  declare  my  will  to  be  that  my  said  trustees  and 
trustee  for  the  time  being  do  and  shall  pay  and  apply  the  dividends,  interest  and 
annual  produce  of  the  respective  portions  or  shares,  of  and  in  the  aforesaid  trust 
funds,  to  which  my  said  grandchildren,  the  children  of  my  said  sou  and  daughters, 
shall  respectively  be  entitled  in  expedanaj  or  contingency,  under  the  trusts  hereinbefore 
declared,  for  or  towards  the  maintenance,  education  and  benefit  of  my  said  respective 
grandchildren,  until  they  shall  respectively  attain  the  age  at  which  the  said  portions 
or  shares  of  and  in  the  said  respective  trust  funds  inll  become  absolutely  vested."  The 
testator  then  gave  pecuniary  legacies  to  certain  persons  absolutely  ;  and,  after  payment 
of  his  just  debts,  legacies  and  funeral  and  testamentary  expenses,  he  gave  all  the 
residue  and  remainder  of  his  monies,  stocks,  funds,  mortgages  and  securities  for  money, 
furniture,  plate,  goods,  chattels  and  personal  estate  and  efl'ects  whatsoever  and  where- 
soever to  his  sou,  Charles  Newman,  for  his  own  use  and  benefit ;  and  appointed  him 
and  John  Newman  executors  of  his  will. 

The  testator  made  a  codicil  to  his  will,  dated  the  25th  of  April  1827,  which,  after 
reciting  that,  by  his  will,  he  had  given  his  real  estates  before  mentioned  to  his  son, 
Charles  Newman,  for  his  life ;  and,  after  his  son's  decease,  to  John  Newman  and 
Charles  William  Newman,  and  their  heirs,  upon  trust  to  sell  the  same,  and  had 
declared  that  the  clear  money  arising  from  the  sale  thereof,  with  the  rents,  issues  and 
profits  thereof  from  the  [55]  decease  of  Charles  Newman,  until  the  same  should  be 
sold,  should  be  in  trust  for  all  and  every  the  children  of  Charles  Newman,  Elizabeth 
Stutter,  Ann  Heald  and  Sarah  Grimwood,  who  should  attain  the  age  of  24  years, 
equally  to  be  divided  among  them  attaining  that  age  as  tenants  in  common,  proceeded 
as  follows :  "  Now  I  declare  my  will  to  be  that  it  shall  be  lawful  for  my  said  brother, 
John  Newman,  and  my  said  grandson,  Charles  William  Newman,  and  the  survivor  of 
them,  and  the  heirs  of  such  survivor,  by  the  direction  and  with  the  consent  in  writing 
of  my  said  son,  Charles  Newman,  to  sell  the  said  farm,  messuages,  lands,  tenements, 
hereditaments  and  premises  in  the  lifetime  of  my  said  son ;  and,  in  such  case,  I  direct 
my  said  trustees  and  trustee  to  invest  the  clear  money  arising  from  the  sale  of  the 
said  farm,  messuages,  lands,  tenements,  hereditaments  and  premises,  in  the  public 
funds  of  Great  Britain,  or  in  or  upon  Government  or  real  securities  in  England,  at 
interest,  and  to  pay  the  dividends,  interest,  and  annual  produce  thereof  unto  my  said 
son,  Charles  Newman,  for  and  during  the  term  of  his  natural  life  ;  and,  immediately 
upon  and  after  his  decease,  my  will  is  that  the  said  John  Newman  and  Charles 
William  Newman,  and  the  survivor  of  them,  &c.,  shall  stand  and  be  possessed  of  and 
interested  in  the  said  trust  money,  funds  and  securities  arising  from  the  sale  of  the 
said  farm,  lands,  messuages,  tenements,  hereditaments  and  premises,  in  trust  for  my 
said  grandchildren,  the  children  of  my  said  son  Charles  Newman,  of  my  daughter 
Elizabeth,  the  wife  of  James  Stutter,  of  my  daughter  Ann  Heald,  and  of  my  daughter 

Sarah,  the  wife  of Grimwood,  respectively,  who  shall  attain  the  age  of  24  years, 

equally  among  them,  my  said  grandchildren,  attaining  that  age,  as  tenants  in  common, 
as  in  my  said  will  is  expressed." 

[56]  The  testator  died  in  August  1828,  leaving  his  son,  Charles  Newman  the 
younger,  and  his  three  daughters  named  in  his  will,  him  surviving.  The  son  and 
daughters  had  each  of  them  several  children  living  at  the  testator's  death ;  but  none 
of  them  had  a  child  born  afterwards. 

The  bill  was  filled  by  a  son  of  Charles  Newman  the  younger  against  his  father 
and  the  testator's  other  children  and  grandchildren,  alleging  that  Charles  Newman 
was  about  to  cut  timber  on  the  devised  estates ;  and  that  he  pretended  that  the 
devises  and  gifts,  in  the  will  and  codicil,  to  the  testator's  grandchildren,  were  void 
for  remoteness  and  uncertainty,  and  that  he  was  absolutely  entitled  to  the  estates  in 
fee-simple,  as  the  testator's  heir.  The  bill  prayed  that  the  rights  and  interests  of  the 
Plaintiff  and  Defendants  in  the  estates  might  be  declared,  and  that  Charles  Newman 
might  be  restrained  from  cutting  timber  thereon. 

Charles  Newman  demurred  for  want  of  equity. 

Mr.  Jacob  and  Mr.  L.  Wigram,  in  support  of  the  demurrer,  said  that  the  trust 
declared  of  the  money  to  arise  from  the  sale  of  real  estates  was  for  a  class  of  persons 
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which  was  to  be  determined  on  their  attaining  the  age  of  24,  and,  therefore,  it  was 
too  remote,  according  to  Leake  v.  Bobinson  (2  Mer.  363) ;  that  it  was  true  that  the 
will  contained  a  clause  for  the  maintenance  of  the  grandchildren  ;  but,  if  that  clause 
applied  to  the  fund  to  arise  from  the  sale  of  the  real  estates  (which  was  very  doubtful), 
it  spoke  of  the  shares  of  the  grandchildren  as  being  contingent ;  and  that,  in  Judd  v. 
Judd  (ante,  vol.  iii.  p.  525),  there  was  a  similar  clause ;  but,  nevertheless,  it  was  held 
that  the  [57]  children  of  Sarah  Judd  were  not  intended  to  take  vested  interests  until 
they  attained  25,  and,  consequently,  that  the  bequest  to  them  was  void  for  remoteness. 

Mr.  Knight  Bruce  and  Mr.  Elderton,  in  support  of  the  bill.  If  the  property 
comprised  in  this  suit  is  to  be  considered  as  real  estate,  the  devise  is  good,  according 
to  Bm-astm's  case  (3  Eep.  19  a.),  Doe  v.  Nowell  (1  M.  &  S.  327),  Bromfield  v.  Crowder 
(1  New  Rep.  313),  PMpps  v.  Williams,{\)  Doe  v.  Ward  (9  Adol.  &  Ell.  582).  But  if 
it  is  to  be  considered  as  personal  estate,  then  the  clause  for  maintenance,  which  clearly 
includes  the  proceeds  of  the  sale  of  this  property,  affords  a  strong  ground  for  holding 
that  the  grandchildren  take  vested  interests  in  their  shares.  In  that  clause,  the 
testator  has  used  the  words  "absolutely  vested."  He  seems  to  have  intended  to  draw 
a  distinction  between  vesting  in  enjoyment  and  vesting  in  interest. 

The  Vice-Chan'CELLOR  [Sir  L.  Shadwell].  I  should  have  thought  that  the  case 
of  Doe  v.  Ward  was  within  the  terms  of  Boraston's  case.  In  Doe  v.  Ward  the  testator 
gave  his  freehold  and  leasehold  estates,  after  the  death  of  his  daughter,  to  such  of 
her  children  as  she  then  had  or  might  have,  if  a  son  or  sons,  at  his  or  their  age  or  ages  of 
23.     That  is  Bwaston's  case. 

In  that  case  and  in  the  other  cases  of  the  same  class  [58]  there  was,  in  the  first 
place,  a  gift  to  the  party  intended  to  take ;  and  then  followed  the  words  "  at,  if  or 
when  "  that  party  shall  attain  a  particular  age  ;  and  it  was  held  that  those  words  were 
used  merely  for  the  purpose  of  pointing  out  the  time  at  which  the  devisee  was  to 
take  in  possession.  But,  in  the  case  now  before  me,  there  is  no  gift  except  to  such  of 
the  testator's  grandchildren  as  shall  sustain  the  character  of  attaining  the  age  of  24. 
The  attainment  of  that  age  is  part  of  the  constitution  of  the  character  of  the  original 
taker. 

The  devise  of  the  legal  estate  is  good ;  but  the  person  in  whom  it  is  vested  is  a 
trustee  for  the  heir  at  law. 

Demurrer  allowed. 


[58]     Seddon  v.  Connell.     June  10,  11,  1840. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  341.     Followed,  Harrismi  v.  Brown,  1852,  5  De  G.  &  Sm.  735.] 

Joint  Stock  Company.     Fraud.     Public  Officer.     Constructicm  of  7  Geo.  4,  c.  46, 

and  1  a;-  2  Fid.  c.  96. 

A.  filed  a  bill  against  the  public  officer  of  a  joint  stock  bank,  alleging  that  he  had 
been  induced  to  purchase  500  shares  in  the  bank  by  fraudulent  representations 
made  by  the  directors,  in  their  reports,  as  to  the  prosperous  state  of  the  company's 
affairs,  and  praying  for  a  declaration  to  that  effect  and  that  the  purchase  might  be 
declared  void,  as  between  him  and  the  company,  and  that  the  latter  might  repay 
him  his  purchase-money. 

Held,  that  as  the  litigation  was  between  one  member  of  the  partnership  as  such,  and 
the  other  members  as  such,  the  public  officer  was  improperly  made  a  party  to  it  as 
representing  the  company ;  and  a  demurrer  by  him  was  allowed. 

By  a  deed  of  settlement,  dated  the  1st  of  July  1834,  made  between  the  several 
persons  whose  names  were  thereunto  subscribed  (except  the  persons  parties  thereto 
of  the  second  part)  of  the  one  part,  and  Andrew  Cassells  and  William  ^Yalter  Cargill 

(1)  Ante,  vol.  v.  p.  44 ;  the  House  of  Lords  did  not  reverse  that  part  of  the  judg- 
ment which  related  to  the  devise  in  trust  for  Geo.  Holland  Ackers;  with  reference 
to  which  it  was  cited  in  the  argument  above ;  see  3  Clark  &  Fin   665 
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of  the  other  part ;  after  reciting  that  it  had  been  agreed  to  form  a  joint  stock  banking 
company  in  5lanchester,  under  the  style  [59]  or  firm  of  "  The  Northern  and  Central 
Bank  of  England,"  and  under  the  authority  and  conformably  to  the  provisions  of 
7  Geo.  4,  c.  46,  intituled,  "  An  Act  for  the  Better  Regulating  Co-partnerships  of  Certain 
Bankers  in  England ; "  and  that  the  parties  had  agreed  to  raise  among  themselves  a 
capital  of  £500,000  to  enable  them  to  carry  on  the  business  of  the  company,  and  that 
the  capital  should  be  dinded  into  50,000  shares  of  £10  each  :  the  parties  thereto  of 
the  first  part  covenanted  with  Cassels  and  Cargill,  in  the  manner  specified  in  the 
several  articles  and  clauses  thereinafter  contained ;  and,  by  such  articles,  it  was 
(among  other  things)  declared  that  there  should  be  nine  directors  of  the  company, 
and  that  Henry  Moult  and  James  Hardie,  and  the  several  other  persons  therein  named, 
should  be  the  first  directors,  and  that  every  director  should  faithfully  and  impartially 
discharge  the  duties  of  his  office,  and  should,  at  every  yearly  general  meeting,  exhibit 
to  the  proprietors  present  a  true  and  accurate  summary  or  balance-sheet  and  report 
of  the  profits  and  accumulations  or  losses  of  the  company,  from  the  time  of  the 
commencement  of  its  business  to  the  end  of  the  period  included  in  the  last  preceding 
report,  and  of  the  state  and  progress  of  the  aflairs  of  the  company ;  and  that,  unless 
a  board  of  directors  should  declare  to  the  contrary,  no  dividends  should  be  made  of 
the  profits  of  the  company  for  the  period  preceding  the  general  meeting  to  be  held 
in  April  1835  ;  but  such  profits  should  be  retained  and  form  part  of  a  fund  to  be 
called  "  The  Reserved  Surplus  Fund  ; "  and  that,  in  every  succeeding  year,  the  net 
profits  of  the  company,  after  setting  apart  such  proportion,  not  exceeding  one-fourth 
part  thereof,  as  the  directors  should  think  requisite  for  forming  and  maintaining  the 
surplus  fund,  should  be  divided  among  the  proprietors ;  and  that,  previous  to  every 
general  meeting,  [60]  the  directors  should  determine  upon  and  declare  such  dividends 
out  of  the  clear  profits  of  the  company ;  and  that  no  person  should  be  capable  of 
being  elected  or  of  continuing  a  director  of  the  company  unless  he  was  the  holder  of 
100  shares ;  and  that  no  subscriber  of  any  shares  should  be  considered  as  a  proprietor 
of  the  company  in  respect  thereof,  until  he  should  have  executed  the  deed  of  settle- 
ment or  a  deed  prepared  under  the  direction  of  the  directors,  by  which  he  should 
covenant  to  abide  by  the  rules  and  regulations  therein  contained  ;  and  that  every 
proprietor  of  the  company,  as  between  him  and  all  the  other  proprietors  of  the 
company,  should  be  answerable  and  liable  for  the  debts,  losses  and  demands  of  the 
company,  in  proportion  to  their  share  and  interest,  for  the  time  being,  in  the  funds 
or  property  of  the  company. 

At  a  general  meeting  of  the  company,  held  on  the  2Sth  of  April  1836,  a  report  of 
the  directors  was  read,  representing  the  affairs  of  the  company  to  be  in  so  flourishing 
a  state  that  a  dividend  of  £7  per  cent,  could  properly  be  paid  out  of  the  clear  profits 
of  the  company ;  and  such  dividend  was  then  accordingly  declared  by  the  directors, 
on  the  amount  of  capital  then  subscribed,  being  £10  on  each  share.  After  the 
declaration  of  that  dividend  it  was  resolved  that,  instead  of  an  annual  meeting,  there 
should  in  future  be  half-yearly  meetings,  in  February  and  August  in  each  year,  for 
the  purpose  of  making  out  a  balance-sheet  and  report  of  the  profits  and  loss  of  the 
bank  and  declaring  a  dividend  ;  and  a  supplementary  deed  of  settlement  was  afterwards 
prepared  for  carrying  that  resolution  into  effect.  Accordingly  a  general  half-yearly 
meeting  of  the  company  was  held  on  the  25th  of  August  1836,  at  which  the  directors 
made  a  report  which  was,  partly,  to  the  effect  following :  [61]  "  The  directors  have 
much  pleasure  in  informing  the  shareholders  that,  after  deducting  all  bad  debts  and 
expenses  for  the  half-year  ending  the  30th  of  June  last,  the  net  profits  amount  to 
£36,696,  13s.  4d. ;  the  premiums  received  for  shares  during  the  same  period  to 
£13,930,  making,  together,  the  sum  of  £50,556,  13s.  4d.  From  this  statement  the 
directors  feel  fully  warranted  in  declaring  a  half-yearly  dividend  at  the  rate  of  £8 
per  cent,  per  annum.  The  directors  have  further  to  report  that,  after  paying  this 
dividend  amounting  to  £31,200,  there  will  remain  a  balance  upon  the  half-year  of 
£19,356,  13s.  4d.,  which  they  propose  to  add  to  the  former  surplus  of  £20,838,  9s.  4d., 
making  the  surplus  fund  £40,195,  2s.  8d.  at  30th  June  1836.  The  directors  cannot 
conclude  this  report  without  congratulating  the  shareholders  on  the  steady  and 
increased  prosperity  of  the  bank."  These  reports  were  printed  and  sent  to  tha 
shareholders,  and  were  inserted  in  the  various  newspapers  circulated  in  Lancashire. 
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In  ^uc'ust  1836  the  Plaintiff,  having  a  sum  of  £6000  for  which  he  was  desirous  of 
finding'  a  ?afe  and  beneficial  investment,  and  having  .?een  printed  copies  of  the  above 
report's  was  thereby  induced  to  think  that  the  affairs  of  the  company  were  in  a 
nourishing  condition,  and  that  the  purchase  of  shares  therein  would  be  a  desirable 
investmeift  ■  hut  before  he  made  the  investment  he  made  inquiries  as  to  the  affairs 
of  the  bank  of  Moult,  the  chairman,  Hardie,  one  of  the  directors,  and  Evans,  the 
manager  of  the  bank ;  and  all  of  them  told  him  that  the  affairs  thereof  were  in  a  very 
flourishing  condition,  and  fully  warranted  the  representations  made  of  them  in  the 
reports  and  assured  him  that  he  might  safely  invest  his  money  in  the  purchase  of 
shares. '  The  Plaintiff,  relying  upon  such  representations  and  on  those  contained  in 
[621  the  reports,  expressed  "to  Moult  and  Hardie  his  determination  to  invest  his 
£6000  in  the  purchase  of  shares,  and  they  undertook  to  procure  and  did  procure  500 
shares,  being  part  of  certain  reserved  shares  then  in  the  hands  of  the  directors,  to  be 
granted  to  the  Plaintiff  by  the  directors,  at  a  premium  of  £4  per  share.  The  Plaintiff 
paid  the  whole  of  the  purchase-money  for  the  500  shares,  except  £1000,  with  which 
his  account  with  the  bank  was  debited  ;  and  he  executed  the  deeds  of  settlement,  and 
was  the  last  person  but  one  who  executed  those  deeds.  Shortly  afterwards  the  affairs 
of  the  bank  became  very  much  embarrassed  ;  and  the  directors,  finding  it  impossible 
to  meet  the  engagements  of  the  company,  applied  to  the  Bank  of  England  to  make 
them  large  advances  for  that  purpose,  which  the  Bank  of  England  agreed  to  do  ;  but 
the  full  amount  of  the  pecuniary  assistance  required  by  the  company,  or  the  terms 
upon  which  it  was  to  be  made,  were  not  made  known  to  the  Plaintiff  and  most  of  the 
other  shareholders  until  the  latter  end  of  December  following.  After  the  Plaintiff 
had  purchased  his  shares,  the  market  price  of  the  bank  shares  fell ;  and  the  Plaintiff 
spoke  to  Moult  on  the  subject ;  and  Moult  assured  him  that  the  fall  was  only  tem- 
porary, and  that  there  was  no  real  ground  for  alarm,  and  recommended  the  Plaintiff 
to  take  advantage  of  the  fall,  and  to  purchase  some  more  shares.  The  Plaintiff, 
relyin"  on  those  representations,  purchased  from  time  to  time  up  to  the  6th  of 
December  1836  115  more  shares  of  different  persons.  Previously  to  the  Bank  of 
England  making  any  advance  to  the  Northern  and  Central  Bank,  the  affairs  of  the 
latter  were  investigated  by  certain  persons  appointed  by  the  Bank  of  England  ;  and 
it  was  then  discovered  that  the  affairs  of  the  company  had  been  for  a  long  time 
involved  in  pecuniary  difficulties,  and  that  they  were  never  in  such  a  prosperous  state 
as  to  [63]  justify  the  directors  in  making  the  reports  and  declaring  the  dividends 
before  mentioned,  and  that  such  reports  and  dividends  had  been  made  and  declared, 
and  that  many  other  fraudulent  practices  had  been  adopted  by  the  directors  to 
deceive  the  public  and  to  keep  up  the  price  of  shares,  in  order  that  they  might  dispose 
of  the  reserved  shares,  and  of  other  shares  belonging  to  them  individually  at  high 
premiums.  The  Plaintiff  also  then  discovered  that  Moult,  Hardie  and  Evans,  in 
making  the  before-mentioned  representations  to  him,  had  been  imposing  on  him  in 
order  to  induce  him  to  purchase  the  500  shares ;  and  that,  at  the  time  when  they 
made  those  representations  to  him,  they  well  knew  that  the  same  were  untrue,  and 
that  the  company  had  been  for  a  long  time,  and  was  then  in  great  and  increasing 
pecuniary  difficulties.  On  the  29th  of  August  1839  a  general  and  extraordinary 
meeting  of  the  shareholders  of  the  bank  was  held,  at  which  it  appeared  that  one-fourth 
part  of  the  paid-up  capital  had  been  lost,  and  the  company  was  declared  to  be  dissolved  ; 
and  certain  persons  were  directed  to  wind  up  its  affairs.  On  the  16th  of  December 
1839  William  Smith,  the  then  manager  of  the  bank,  informed  the  Plaintiff  that  the 
directors  had  declared  the  shares  standing  in  his  name  to  be  forfeited  to  the  company 
in  consequence  of  his  not  having  paid  them  what  was  due  on  his  account  current. 

The  bill,  after  stating  as  above,  alleged  that  all  the  debts  of  the  company  had  been 
paid ;  and  that,  inasmuch  as  the  Plaintiff  was  induced  to  purchase  his  500  shares  by 
the  fraudulent  representations  aforesaid,  as  well  as  by  the  fraudulent  means  adopted 
by  the  directors  to  deceive  the  public  with  respect  to  the  real  state  of  the  affairs  of 
the  bank  and  to  keep  up  the  market  price  of  shares,  he  was  entitled  to  have  the 
purchase  set  aside  and  his  pur-[64]-chase-money  repaid  to  him  by  the  company ;  that 
he  was  more  especially  induced  to  purchase  the  shares  by  means  of  the  fraudulent 
representations  of  Moult,  Hardie  and  Evans ;  that  Hardie  had  since  died  intestate 
and  wholly  insolvent,  without  leaving  any  assets  for  the  payment  of  his  debts  ;  that 
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if,  in  the  opinion  of  the  Court,  the  Plaintiff  was  not  entitled  to  the  relief  prayed 
against  the  company,  then  he  was  entitled  to  be  repaid  the  purchase-money  of  the 
500  shares,  by  Moult  and  Evans  ;  that  Connell  had,  pursuant  to  the  Act  of  Parliament, 
been  duly  appointed,  and  was  then  one  of  the  public  registered  officers]of  the  company, 
in  whose  name  the  company  might  sue  and  be  sued  either  at  law  or  in  equity. 

The  bill  prayed  that  it  might  be  declared  that  the  Plaintiff  was  induced  to 
purchase  the  500  shares  by  means  of  the  fraudulent  representations  and  practices  of 
the  directors,  and,  more  especially,  by  the  fraudulent  representations  of  Moult,  Evans 
and  Hardie,  and  that  such  purchase  might,  as  between  the  Plaintiff  and  the  company, 
be  declared  to  be  void  ;  and  that  the  company  might  be  ordered  to  repay,  to  the 
Plaintiff,  the  amount  of  his  purchase-money,  with  interest  thereon  ;  or,  in  case  the 
Court  should  be  of  opinion  that  the  Plaintiff  was  not  entitled  to  have  the  purchase 
set  aside  as  against  the  company,  then  that  it  might  be  declared  that  the  Plaintiff 
was,  by  reason  of  the  fraudulent  representations  of  Moult  and  Evans,  entitled  to  have 
his  purchase-money,  with  interest,  repaid  to  him  by  Moult  and  Evans,  and  that  they 
might  be  ordered  to  pav  the  same  to  him. 

Connell  demurred  to  the  bill  for  want  of  equity,  and  because  Hardie's  personal 
representative,  and  the  per-[65]-sons  who  were  directors  of  the  bank  at  the  time 
when  the  Plaintiff  purchased  the  shares  in  the  bill  mentioned  (the  500  shares  qu.?) 
were  not  made  parties  to  it. 

Mr.  Jacob  and  Mr.  Sharpe,  in  support  of  the  demurrer.  The  bill  alleges  that  the 
directors  of  the  company,  that  is  to  say,  those  who  were  directors  in  the  year  1836, 
made  divers  fraudulent  representations  for  the  purpose  of  deceiving  the  public  at 
large,  and  inducing  the  public  to  buy  shares  at  prices  which  were  beyond  their  value  ; 
and  it  particularly  mentions  three  persons,  of  the  names  of  Moult,  Hardie  and  Evans, 
as  having  been  concerned  in  specific  representations  made  to  the  Plaintiff  individually. 
The  parties  accused  are  the  directors  and  ofBcers  of  the  company  iu  183(),  and 
especially  Moult,  Hardie  and  Evans ;  Moult  and  Hardie  being  directors,  and  Evans 
being  the  manager  of  the  bank.     Hardie,  however,  is  not  represented  on  this  record. 

The  Plaintiff  has  endeavoured  in  this  suit  to  avail  himself  of  the  provisions  of 
certain  Acts  of  Parliament  (7  Geo.  4,  c.  46,  and  1  &  2  Vict.  c.  96),  by  which,  for 
certain  purposes,  the  public  officers  of  banking  companies  may  sue  and  be  sued  on 
behalf  of  the  company,  that  is  to  say,  on  behalf  of  the  company  for  the  time  being. 
With  that  view  the  Plaintiff  has  filed  his  bill  against  Mr.  Connell,  whom  he  states  to 
be  the  public  registered  officer  of  the  bank,  and  he  treats  Mr.  Connell  as  the  repre- 
sentative of  the  entire  company,  that  is,  of  the  entire  company  as  it  exists  in  the 
year  1840,  not  as  it  existed  in  1836.  The  bill  prays  that  it  may  be  declared  that  the 
Plaintift'  was  induced  to  purchase  the  500  shares  by  means  of  the  [66]  fraudulent 
representations  and  practices  hereinbefore  mentioned  of  the  directors  of  the  said 
company ;  which  must  mean  the  directors  at  the  time  the  representations  were  made, 
or,  in  other  words,  the  directors  of  1836.  That  is  a  declaration  which  is  to  govern 
the  rest  of  the  pra\'er :  and  then  the  bill  prays  that  such  purchase  may,  as  between 
the  Plaintiff  and  the  company,  be  declared  to  be  void,  and  that  his  purchase-money 
may  be  repaid  to  him.  Now,  in  praying  relief  against  the  company,  in  a  bill  filed 
against  a  public  officer  of  that  company  in  the  year  1840,  the  Plaintiff  is  praying 
relief  against  the  members  of  that  company  as  they  exist  in  the  year  1840 ;  and  we 
submit  that  he  has  erred  in  imagining  that,  for  the  fraud  committed  on  him  in  1836, 
by  the  directors  of  the  company,  he  has  a  remedy  against  those  individuals  who 
constitute  the  company  in  1840.  His  remedy  is  against  the  persons  who  committed 
the  fraud  on  him,  namely,  the  directors  of  the  company  in  1836,  and,  especially. 
Moult,  Hardie  and  Evans;  and,  if  he  has  any  remedy  against  any  other  members  of 
the  company,  it  is  not  a  remedy  against  the  entire  company  as  it  exists  in  1840,  but 
only  a  remedy  against  those  who  constituted  the  company  at  the  time  when  he  entered 
into  it,  that  is,  against  all  the  members  of  the  company  except  himself — against  all 
those  who  participated  in  the  receipt  of  his  money.  Secondly.  The  Plaintiff  has 
erred  in  making  Connell  the  party  to  be  sued  as  representing  the  company.  The 
Plaintiff  is  himself  a  member  of  the  company,  not  only  in  respect  of  the  500  shares 
which  he  purchased  of  the  directors;  but  also  in  respect  of  the  115  shares  which  he 
purchased  of  different  persons.     This  then  is  not  a  suit  by  him  against  the  entire 
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company,  but  against  the  company  minus  one.  The  question  raised  on  this  record  is 
not  a  question  between  Seddon  and  [67]  the  Northern  and  Central  Bank;  but 
between  Seddon  and  all  the  members  of  the  bank  except  Seddon.  In  a  suit  of  that 
nature,  that  is,  where  the  dispute  is  an  intestine  one,  the  Acts  of  Parliament  do  not 
authorize  the  public  officer  to  represent  the  company.  He  is  authorized  to  represent 
the  company  where  one  member  of  the  company  has,  in  his  individual  character, 
private  dealings  with  the  company,  by  keeping  a  banking  account  with  them.  In 
such  a  case  the  Act  of  Parliament  (1  &  2  Vict.  c.  96)  provides  that,  for  the  purposes 
of  his  separate  dealings  with  the  company,  he  shall  sue  them  exactly  in  the  same  way 
as  if  he  were  a  stranger,  and  that  there  shall  be  no  set  off  of  his  rights  as  a  partner 
against  his  rights  as  a  customer  or  creditor :  therefore,  if  Seddon  had  deposited  money 
in  this  bank,  or  had  got  a  bill  signed  by  this  bank,  and  a  dispute  arose  between  him 
and  the  bank,  then  that  would  be  a  case  in  which  he  might  bring  his  action  or  suit 
against  the  public  officer :  because,  in  that  case,  the  public  officer  would  represent  the 
entire  bank,  including  Seddon ;  and  Seddon  would  have  to  bear  his  proportion  of 
whatever  was  recovered  in  that  action  or  suit :  he  would,  in  his  character  of  customer, 
recover  the  balance  of  his  account ;  but,  in  his  character  of  shareholder,  he  would 
have  to  bear  his  proportion  of  that  balance,  and  of  the  costs  too,  if  any.  Now  that 
is  not  the  nature  of  the  present  suit :  but  it  is  one  in  which  the  Plaintiff  seeks  to 
disengage  himself  from  the  partnership ;  raising  therefore  a  question  between 
himself  and  the  other  members.  ♦ 

M'e  now  call  the  attention  of  the  Court  to  the  enormous  and  whimsical  injustice 
which  would  be  done,  if  [68]  the  species  of  suit  which  the  Plaintiff  has  framed  could 
be  sustained.  As  Connell  is  made  a  Defendant,  as  representing  the  entire  company, 
the  case  is  just  the  same  as  if,  instead  of  his  being  made  a  Defendant,  the  names  of 
all  the  existing  members  of  the  company  appeared  as  Defendants  on  this  record. 
Now  the  case  represented  is  that  the  directors  of  the  company,  in  the  year  1836, 
formed  a  scheme  to  delude  the  public  at  large  into  buying  shares  in  this  bank,  and 
that  that  scheme  succeeded  to  a  great  extent ;  and  that  they  entrapped  the  Plaintiff 
and  a  great  variety  of  other  persons  :  so  that  the  Plaintiff  is  not  the  only  sufferer  by 
the  fraud  of  the  directors ;  and,  consequently,  if  he  were  to  succeed  in  this  suit,  he 
would  obtain  relief  not  only  against  the  other  innocent  victims  of  the  directors,  but 
also  against  himself;  for  he  does  not  seek  to  extricate  himself  from  the  other  115 
shares  which  he  purchased  ;  but  admits  himself  to  remain  a  member  of  the  company  iu 
respect  of  those  shares.  Again,  each  of  the  other  victims  would  be  entitled  to  have 
exactly  the  same  relief  against  the  rest  of  the  company,  including  the  Plaintiff:  so 
that  you  would  have  not  the  practisers  of  the  fraud  being  made  responsible  to  the 
victims,  but  one  victim  being  made  responsible  to  another  and  to  himself.  It  is 
obvious,  therefore,  that  nothing  like  justice  would  result  from  sustaining  the  present 
bill.  The  truth  is,  the  real  remedy  for  a  person  who,  like  the  Plaintiff,  has  been 
fraudulently  entrapped  into  purchasing  shares  in  a  partnership  is  to  call  upon  those 
who  did  entrap  him  to  make  good  to  him  what  he  has  paid,  and  to  take  back  the 
shares  with  the  liabilities  upon  them,  and  to  indemnify  him  against  all  liability. 
Stainbank  v.  Fernley  (ante,  vol.  ix.  p.   556). 

[69]  Thirdly.  The  company  is  no  longer  in  a  situation  in  which  the  clauses  in  the 
Acts  of  Parliament  relating  to  the  public  officers  of  companies  apply  ;  for  it  is  stated 
in  the  bill  that  the  company  is  dissolved,  and  that  all  the  debts  are  paid  off;  and, 
therefore,  practically  speaking,  the  banking  business  is  terminated  and  the  partnership 
is  at  an  end :  and,  under  the  Acts  of  Parliament,  the  power  of  suing  the  public  officer 
and  the  power  of  suing  by  him  exists  only  whilst  there  is  a  partnership.  Although 
the  partnership  may  exist,  for  the  purpose  of  winding  up  its  affairs  as  between  the 
co-partners,  it  is  impossible,  on  these  Acts  of  Parliament,  to  shew  that  this  power  of 
suing  and  being  sued  continues  for  that  purpose. 

The  Defendant  has  demurred  also  for  want  of  parties.  It  is  hardly  necessary  to 
say  anything  on  that  ground,  for  it  is  clear  that  the  directors  of  1836,  who  are 
primarily  liable,  and  Moult,  Hardie  and  Evans,  who  are  specifically  charged  with 
fraud,  ought  to  have  been  made  parties.  With  respect  to  Hardie,  it  is  said  that  he  is 
dead  and  that  he  has  not  left  assets  for  the  payment  of  his  debts  ;  but  it  is  not 
stated  whether  he  has  or  has  not  a  representative. 


10  SIM.  70. 


SEDDON    V.    CONNELL  539 


Mr.  Knight  Bruce,  Mr.  Stuart  and  Mr.  Geldart,  for  the  Plaintiff.  First,  with 
regard  to  the  objection  as  to  the  absence  of  Hardie's  personal  representative  from  the 
record.  The  statement  is  that  Hardie  has  departed  this  life  intestate,  and  that  he 
died  wholly  insolvent  without  leaving  any  assets  for  the  payment  of  his  debts.  It  is 
not  stated,  nor  is  it  material  to  state,  whether  any  representation  to  him  has  been 
taken  out  or  not.  If  [70]  his  personal  representative  were  a  necessary  party  in  any 
view  of  the  case,  the  allegation  that  he  died  insolvent  without  leaving  any  assets  for 
the  payment  of  his  debts  is  alone  sufficient  to  prevent  its  being  necessary  to  make 
his  representative  a  party. 

But  there  are  still  stronger  grounds  for  contending  that  it  was  not  necessary  to 
make  his  personal  representative  a  party.  In  the  case  of  a  breach  of  trust,  which,  in 
this  Court,  stands  on  the  footing  of  a  joint  and  several  debt,  the  Court  requires  all 
the  persons  who  were  concerned  in  committing  the  breach  of  trust  to  be  parties  to 
the  suit ;  because  contribution  may  be  enforced,  inter  se ;  but,  where  there  can  be  no 
contribution,  the  reason  fails.  So,  in  the  Courts  of  Common  Law,  if  all  the  parties  to 
a  contract  are  not  made  parties  to  the  action,  the  Defendant  may  either  plead  in 
abatement  or  demur,  according  to  the  circumstances ;  but  he  cannot  do  so  in  the  case 
of  a  turt ;  for  every  tort  is,  in  its  nature,  several,  and  the  Plaintift'  may  sue  any  one  of 
the  parties  by  whom  the  tart  was  committed,  and  there  can  be  no  defence,  either  by 
plea  or  demurrer,  against  that  mode  of  proceeding.  In  equity  the  distinction  exists, 
not  between  contract  and  tort,  but  between  matters  as  to  which  contribution  may  be 
enforced  and  matters  as  to  which  it  cannot.  A  breach  of  trust  is  in  the  nature  of  a 
wrong ;  but  it  is  treated  only  as  a  matter  of  civil  debt,  that  is,  as  a  contract ;  and.there 
may  be  contribution.  A  man  may  commit  a  breach  of  trust  without  being  guilty  of 
a  moral  fraud.  But  where  there  is  a  case  of  palpable  fraud,  where  several  persons 
acting,  to  a  certain  extent,  jointly,  make  false  and  fraudulent  representations  to  an 
individual,  with  a  view  to  induce  him  to  engage  in  a  particular  speculation,  that  is  a 
case  which,  though  it  is  not  a  matter  of  contract,  is  reme-[71]-diable  in  equity  ;  but 
it  is  not  a  case  in  which  this  Court  will  enforce  contribution.  It  was,  therefore, 
matter  of  surplusage  to  allege  that  Hardie  was  dead ;  and  still  more  so  to  allege  that 
he  had  died  insolvent ;  because,  if  he  had  been  living  and  in  the  most  flourishing 
circumstances,  it  was  purely  optional  in  the  Plaintiff  to  make  him  a  party  or  not. 
Evans  v.  Bicknell  (6  Ves.  174).  Even  if  this  had  been  a  case  of  contract,  the  allegation 
of  insolvency  would  have  been  perfectly  sufficient  to  dispense  with  Hardie's  presence 
or  that  of  his  representative.  Cockhurn  v.  Thompson  (16  Ves.  326);  Angerstein  v. 
Clarke  (3  Swaust.  147,  note) ;  Mwlos  v.  Jackson  (3  Atk.  406). 

The  next  and  the  most  important  question  in  this  case  is  whether  Connell  is  properly 
made  a  party  to  this  suit,  as  representing  the  company.  Suppose  that  there  was  a 
partnership  consisting  of  four  persons,  and  a  friend  or  relation  of  one  of  the  partners, 
but  not  by  his  desire  or  in  concert  with  him,  makes  a  false  and  fraudulent  representa- 
tion to  A.  B.  that  the  partnership  is  solvent  and  flourishing,  and  recommends  him  to 
join  it ;  and  he  joins  it  accordingly.  In  such  a  case  there  might  l>e  considerable 
difficulty  in  shewing  that  the  partnership  might  be  treated  as  a  nullity,  and  that 
A.  B.  might  file  a  bill  against  the  person  who  induced  him  to  enter  into  the  partner- 
ship, for  the  purpose  of  obtaining  compensation  for  the  loss  occasioned  by  the  fraud, 
and  also  against  the  members  of  the  firm  for  the  purpose  of  avoiding  the  contract 
which  the  other  Defendant  had  induced  him  to  enter  into.  That,  however,  is  not  the 
case  on  this  record ;  and  it  may  be  admitted  that,  in  such  a  case,  A.  B.'s  only  remedy 
would  be  against  the  party  who  made  the  representation.  But  is  the  case  the  same 
where  one  of  the  [72]  partners  has,  by  fraudulent  representations,  induced  the 
formation  of  the  partnership  1  There  the  contract  itself  is  vitiated  by  the  act  of  one 
of  the  parties  to  it ;  and,  if  that  contract  is  founded  in  fraud,  the  whole  of  the  trans- 
action fails ;  and  more  especially  if  the  party  engaged  in  that  transaction  be  one 
taking  a  prominent  part  on  behalf  of  the  partnership,  and  authorized  to  act  for  the 
partnership.  There  no  one  could  doubt  that  the  contract  would  be  vitiated,  and  that 
the  bill  to  be  filed  would  be  a  bill  against  all  the  partners  to  be  relieved  from  the 
partnership,  that  is,  a  bill  against  the  four  co-partners  to  get  back  the  money  which 
they  had  obtained  by  means  of  the  fraud  of  one  of  them,  and  against  that  one,  to 
make  him  answerable  for  all  the  consequences  beyond  the  mere  fact  of  annulling  the 


540  SEDDON   V.    CONNELL-  10  SIM.  73. 

aereement.  The  connection  of  the  party  who  perpetrated  the  fraud  with  the  partner- 
ship entitles  the  deluded  party  to  be  delivered  from  the  whole  transaction.  Now,  in 
this  case,  Moult  and  Hardie  were  directors,  and  Evans  was  the  manager  of  the  company; 
so  that  they  were  not  only  partners,  but  agents  of  the  company  ;  and  the  bill  expressly 
charges  that,  by  their  false  representations,  as  well  as  by  the  false  representations 
contained  in  the  reports  of  the  whole  body  of  directors,  the  Plaintiff  was  induced  to 
purchase  the  500  shares  in  the  bank.  In  such  a  case  there  can  be  no  doubt  that  the 
Plaintiff  is  entitled  to  that  which  he  asks  by  his  bill,  namely,  to  rescind  the  transaction 
to  get  back  his  money  from  the  partnership ;  and,  moreover,  to  fix  the  perpetrators 
of  the  fraud  with  the  consequences  of  the  fraud. 

Then  it  was  suggested  that  there  is  no  right  to  sue  the  company  in  respect  of  a 
demand  of  this  description;  and  various  ingenious  arguments  were  adduced  ia 
support  of  that  proposition,  relating  to  the  state  of  the  [73]  law  rather  than  to  the 
state  of  the  cause;  for  what  is  this  but  a  debt  due  from  the  partnership  to  an 
individual.  Now  the  7  Geo.  4,  c.  46,  provides  that :  "All  actions,  suits  and  proceed- 
ings at  law  or  in  equity,  to  be  commenced  or  instituted  by  any  person  or  persons, 
bodies  politic  or  corporate,  or  others,  whether  members  of  such  co-partnership  or 
otherwise,  against  such  co-partnership,  shall  and  lawfully  may  be  commenced, 
instituted  and  prosecuted  against  any  one  or  more  of  the  public  officers  nominated  as 
aforesaid  for  the  time  being  of  such  co-partnership,  as  the  nominal  Defendant."  And 
the  1  &  2  Vict.  c.  96  provides :  "  That  any  person  now  being  or  having  been,  or  who 
may  hereafter  be  or  have  been  a  member  of  any  co-partnership  now  carrying  on,  or 
which  may  hereafter  carry  on  the  business  of  banking  under  the  provisions  of  the 
said  recited  Acts,  may,  at  any  time  during  the  continuance  of  this  Act,  in  respect  of 
any  demand  which  such  person  may  have,  either  solely  or  jointly  with  any  other 
person,  against  the  said  co-partnership  or  the  funds  or  property  thereof,  commence 
and  prosecute,  either  solely  or  jointly  with  any  other  person  (as  the  case  may 
require)  any  action,  suit  or  other  proceeding  at  law  or  in  equity  against  any  public 
officer  appointed  or  to  be  appointed  under  the  provisions  of  the  said  Acts,  to  sue  and 
be  sued  on  the  behalf  of  the  said  co-partnership ;  and  that  any  such  public  officer 
may,  in  his  own  name,  commence  and  prosecute  any  action,  suit  or  other  proceeding 
at  law  or  in  equity,  against  any  person  being  or  having  been  a  member  of  the  said 
co-partnership,  either  alone  or  jointly  with  any  other  ijerson  against  whom  any  such 
co-partnership  has  or  may  have  any  demand  whatsoever ;  and  that  every  person  being 
or  having  been  a  member  of  any  such  co-partnership  shall,  either  solely  or  jointly 
with  any  other  person  (as  the  case  may  require)  be  capable  of  proceed-[74]-ing 
against  any  such  co-partnership  by  their  public  officer,  and  be  liable  to  be  proceeded 
against,  by  or  for  the  benefit  of  the  said  co-partnership,  by  such  public  officer  as 
aforesaid,  by  such  proceedings  and  with  the  same  legal  consequences  as  if  such  person 
had  not  been  a  member  of  the  said  co-partnei-ship."  Now  the  issue  here  raised  is 
that,  in  effect,  the  Plaintiff  has  not  become  a  member  of  the  partnership ;  inasmuch 
as  his  injunction  was  obtained  by  fraud  :  and  he  is  suing  the  partnership  as  he  alleges 
it  to  stand,  that  is,  as  a  partnership  without  him.  This  then  is  a  case  for  an  equitable 
action  against  the  partnership  for  money  had  and  received,  as  in  Colt  v.  IFollaston 
(2  P.  W.  154),  and  Crveen  v.  Barrett  (ante,  vol.  i.  p.  45).  Whom,  then,  is  the  Plaintiff 
to  sue  but  the  public  officer  of  the  company  ?  But,  if  the  Plaintiff  is  to  be  treated, 
for  any  purpose,  as  a  member  of  the  co-partnership  (which,  we  submit,  he  cannot  be), 
still  he  has  a  right,  by  the  express  terms  of  these  Acts  of  Parliament,  to  sue  the 
partnership.  The  embarrassment  (if  any)  arising  from  such  a  proceeding  is  one 
which  the  Act  of  Parliament  has  created,  and  the  Court  must  deal  with  it  as  well  as 
it  can.  All  that  your  Honor  decided  in  Stainhank  v.  Fcrnley  was  that  the  defrauded 
party  had  a  right  (if  he  pleased  so  to  do)  to  treat  the  partnership  as  subsisting,  and 
to  proceed  for  compensation  and  indemnity  against  one  or  more  of  the  perpetrators 
ofthe  fraud,  omitting  the  rest,  without  repudiating  the  partnership  or  seeking  to  set 
aside  the  engagements  or  liabilities  which  had  been  created  by  the  fraud.  That  case, 
therefore,  is  an  authority  in  our  favour ;  for  it  shews  that  it  is  not  necessary  to  make 
either  Hardie's  representative  or  the  other  directors  parties  to  this  suit.  Again: 
the  directors  did  not  join  \nth  Moult,  Hardie  and  Evans  in  making  [75]  the 
representations  which  induced  the  Plaintiff  to  purchase  his  500  shares  in  the  bank ; 
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and,  even  if  they  had  done  so,  it  would  have  been  optional,  in  the  Plaintiff,  to  make 
them' Co-defendants  or  not:  because  the  ease  made  by  his  bill  is  not  one  in  which 
this  Court  will  compel  contribution.  Besides,  the  company  is  represented  on  this 
record  by  its  public  otticer,  and,  therefore,  it  would  have  been  improper  as  well  as 
unnecessary  to  make  the  directors  parties. 

The  only  objection  to  the  bill  which  remains  unanswered  is  that  the  Acts  of 
Parliament  which  have  been  referred  to  do  not  authorize  the  public  officer  to  be  sued 
where  the  partnership  has  been  dissolved.  That  is  a  gratuitous  assumption  and 
contrary  to  every  principle  both  of  law  and  justice.  It  has  been  repeatedly  laid 
down  by  Lord  Eldon  and  other  Judges  that,  with  respect  to  demands  on  a  partner- 
ship, the  partnership  continues  until  all  those  demands  are  satisfied.  The  dissolution 
has  relation  only  to  future  transactions  ;  the  partnership  continues  as  to  all  antecedent 
ones.  Suppose  that  a  joint  stock  banking  company  had  received  a  deposit  of  half  a 
million  for  a  purpose  which  was  to  be  answered  in  two  or  three  days,  and  that,  by 
the  provisions  of  their  deed  of  settlement,  they  were  enabled  to  dissolve  on  short 
notice  ;  then,  according  to  the  argument  in  support  of  this  last  objection,  all  that  they 
would  have  to  do  would  be  to  dis.solve,  and  the  creditor  would  be  driven  to  obtain 
his  money  by  suing  all  the  shareholders.  Such  a  consequence  would  be  so  oppressive 
and  so  utterly  at  variance  with  the  language  and  spirit  of  the  Acts  of  Parliament  and 
with  the  rules  of  law,  that  it  was  scarcely  necessary  to  say  a  word  upon  it.  It  is 
quite  clear  that,  as  to  its  obligations,  the  [76]  partnership  continues  until  all  those 
obligations  are  discharged. 

The  Vice-Chancellor.  The  question  regarding  Mr.  Connell  is  a  very  important 
one ;  and  I  shall  not  determine  it  without  reading  over  the  Act  of  George  the  4th, 
as  well  as  the  Act  of  Her  present  Majesty.  There  is  great  weight  in  the  observation 
that  the  Acts  of  Parliament  were  not  meant  to  apply  to  a  case  where  one  member  of 
a  partnership  makes  a  demand  against  the  other  members. 

June  11.  The  Vice-Chancellor  [Sir  L.  Shadwell].  The  only  question  which 
I  am  now  about  to  determine  is  whether  Mr.  Connell  is  properly  made  a  Defendant 
to  this  bill  in  his  character  of  one  of  the  public  officers  of  the  Northern  and  Central 
Banking  Company. 

I  have  read  over  both  the  Acts  of  Parliament  ;  and,  in  my  opinion,  it  is  perfectly 
plain  that  neither  of  them  was  meant  to  applj'  to  demands  made  by  one  or  more 
members  of  a  partnership  against  the  other  members  of  that  partnership. 

The  relief  which  the  Plaintiff"  asks  is  that  it  may  be  declared  that  he  was  induced 
to  purchase  the  500  shares  in  the  bank  by  means  of  the  fraudulent  representations 
and  practices,  thereinbefore  mentioned,  of  the  directors  of  the  company,  and  more 
especially  by  the  fraudulent  representations  of  the  Defendants,  Moult  and  Evans,  and 
of  Hardie  ;  and  that,  as  between  the  Plaintiff  and  the  [77]  company,  such  purchase 
may  be  declared  to  be  void  ;  and  that  the  company  may  be  ordered  to  repay  to  him 
the  amount  of  his  purchase-money.  It  is  obvious,  therefore,  that  the  Plaintiff,  at  the 
same  time  as  he  asks  that,  as  between  him  and  the  company,  the  relief  may  be  given, 
admits  that,  with  respect  to  all  other  persons,  he  is  a  member  of  the  company. 

Now  there  has  been  a  legislative  interpretation  put  by  the  Act  1  &  2  Vict,  on  the 
effect  of  the  Act  of  7  Geo.  4 ;  though  there  are  words  in  the  7  Geo.  4  which  might, 
I  think,  have  made  it  questionable  at  least  whether  the  Act  of  Geo.  4  did  not  itself 
comprehend  the  very  cases  which  are  provided  for  by  the  1  &  2  Vict.  However,  the 
Act  of  the  1  &  2  Vict.,  after  reciting  the  Act  of  the  7  Geo.  4,  anrl  an  Act  of  the  6 
Geo.  4,  and  that  it  was  expedient  those  Acts  should  be  amended,  proceeds  to  enact : 
"  That  any  person  now  being,  or  having  been,  or  who  may  hereafter  be,  or  have  been, 
a  member  of  any  co-partnership  now  carrying  on,  or  which  may  hereafter  carry  on  the 
business  of  banking  under  the  provisions  of  the  said  recited  Acts,  may  at  any  time 
during  the  continuance  of  this  Act,  in  respect  of  any  demand  which  such  person  may 
have,  either  solely  or  jointly  with  any  other  person,  against  the  said  co-partnership, 
or  the  funds  or  property  thereof,  commence  and  prosecute,  either  solely  or  jointly 
with  any  other  person  (as  the  case  may  require),  any  action,  suit  or  other  proceeding, 
at  law  or  in  equity,  against  any  public  officer  appointed  or  to  be  appointed,  under  the 
provisions  of  the  said  Acts,  to  sue  and  be  sued  on  the  behalf  of  the  said  co-partner- 
ship ;  and  that  any  such  public  officer  may,  in  his  own  name,  commence  and  prosecute 
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any  action,  suit  or  other  proceeding  at  law  or  in  equity,  against  any  person  being  or 
having  been  a  member  of  [78]  the  said  co-partnership,  either  alone  or  jointly  with  any 
other  person  against  whom  any  such  co-partnership  has  or  may  have  any  demand 
whatsoever;  and  that  every  person  being  or  having  been  a  member  of  any  such 
co-partnership  shall,  either  solely  or  jointly  with  any  other  person  (as  the  case  may 
require),  be  capable  of  proceeding  against  any  such  co-partnership,  by  their  public 
officer,  and  be  liable  to  be  proceeded  against,  by  or  for  the  benefit  of  the  said 
co-partnership,  by  such  public  officer  as  aforesaid,  by  such  proceedings,  and  with  the 
same  legal  consequences  as  if  such  person  had  not  been  a  member  of  the  said 
co-partnership,  and  that  no  action  or  suit  shall  in  anywise  be  affected  or  defeated  by 
reason  of  the  Plaintifls  or  Defendants,  or  any  of  them  respectively,  or  any  other 
person  in  whom  any  interest  may  be  averred,  or  who  may  be  in  anywise  interested 
or  concerned  in  such  action,  being  or  having  been  a  member  of  the  said  co-partner- 
ship ;  and  that  all  such  actions,  suits  and  proceedings  shall  be  conducted  and  have 
eflect  as  if  the  same  had  been  between  strangers."  1  look  upon  this  as  a  legislative 
declaration  that  the  particular  cases  which  were  provided  for  by  1  &  2  Vict,  were  not 
provided  for  by  the  7  Geo.  4.  But  it  is  perfectly  plain  that  the  Act  of  the  1  &  2 
Vict,  though  it  meant  to  give  relief  in  a  case  where  one  member  of  a  partnership 
might,  either  solely  or  jointly  with  another  person,  have  a  demand  against  the 
partneiship,  or  rice  versd,  the  partnership  might  have  a  demand  against  a  member  of 
the  partnership,  either  solely  or  jointly  with  some  other  person,  no  part  of  it  can,  by 
any  construction  however  forced,  be  made  to  provide  for  determining  a  question  between 
one  member  of  the  partnership  as  such,  and  the  other  members  of  the  partnership  as 
such.  In  my  opinion,  therefore,  there  is  no  ground  whatever  for  making  Connell  a 
party  to  this  suit  in  the  [79]  character  of  public  officer  of  the  company,  thereby 
representing  the  whole  company. 

If  the  Plaintiff  chooses  to  seek  relief  as  against  the  other  members  of  the  company, 
he  must  seek  it  in  some  other  form ;  in  what  form,  it  is  for  him  to  be  well  advised 
before  he  amends  his  bill. 

Demurrer  allowed. 

The  Vice-Chancellor,  in  the  course  of  the  argument  on  the  demurrer  filed  by 
the  Defendant  Moult,  a  report  of  which  is  subjoined,  said  that  what  he  had  decided 
on  Connell's  demurrer  was,  in  eflect,  that  inasmuch  as  the  public  officer  of  the  company 
did  not,  under  the  Acts  of  Parliament,  represent  all  the  company  except  one,  and  as 
the  Plaintifl"  was,  in  effect,  suing  all  the  company  except  himself,  the  public  officer  was 
improperly  made  a  party  :  that,  as  Mr.  Jacob  had  said,  the  Acts  of  Parliament  did 
not  authorize  suits  by  one  or  more  of  the  partners  against  the  rest,  to  be  managed  by 
means  of  making  the  public  officer  a  party. 

Demurrer.     Pleading.     Parties.     Fraud. 

A.  filed  a  bill  against  a  company,  and  also  against  some  of  the  directors  of  the 

company,  praying  relief  against  the  company,  and  if  he  should  be  held  not  to  be 

entitled  to  relief  against  the  company,  then  praying  relief  against  the  directors. 

Held,  that  the  bill  was  demurrable. 
An  allegation  in  a  bill  that  a  person  who  would  have  been  a  necessary  party,  was 

dead,  insolvent,  and  without  leaving  any  assets  for  payment  of  his  debts,  is  sufficient 

to  dispense  with  his  representative  being  made  a  party. 
Where  a  bill  is  filed  for  relief  in  respect  of  a  fraud  alleged  to  have  been  committed 

by  several  persons,  it  is  not  necessary  that  all  the  persons  charged  with  the  fraud 

should  be  made  Defendants. 

The  Defendants  Moult  and  Evans  demurred,  separately,  to  the  bill,  on  the  same 
grounds  as  the  Defendant  Connell  had  done,  namely,  for  want  of  equity  and  because 
Hardie  s  representative  and  the  persons  who  were  directors  of  the  bank  at  the  time 
^^    ronn  AT     T^*^'^  purchased  his  shares  were  not  made  parties  to  the  bill. 

[80]  Mr.  Jacob  and  Mr.  Sharpe,  in  support  of  Moult's  demurrer.     The  question 
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that  arises  on  this  demurrer  is  quite  independent  of  either  of  the  Acts  of  Parliament 
before  referred  to. 

The  bill  first  prays  relief  against  the  company  ;  and  then  it  prays  as  follows : 
"  Or  in  ease  this  Court  shall  be  of  opinion  that  the  Plaintiff  is  not  entitled  to  have 
the  purchase  set  aside  as  against  the  said  company,  then  that  it  may  be  declared  that 
the  Plaintifl"  is,  by  reason  of  the  fraudulent  representations,  hereinbefore  mentioned, 
of  the  said  Defendants  H.  Moult  and  T.  Evans,  entitled  to  have  the  amount  of  his 
purchase-money  repaid  to  him  by  the  said  Defendants  H.  Moult  and  T.  Evans,  and 
that  they  may  be  ordered  to  pay  the  same  to  him."  Now  it  is  essential  to  the 
maintaining  of  a  suit  in  equity  that  the  Plaintiff  should  know  and  state  the  relief 
which  he  is  entitled  to.  Where  a  Defendant  is  liable  to  the  Plaintiff  in  one  of  two 
ways ;  as,  for  instance,  where  he  is  bound  either  to  transfer  stock  or  to  pay  money 
to  the  Plaintiff,  or  is  liable  to  be  charged  either  with  interest  or  with  profits  in  respect 
of  money  due  from  him  to  the  Plaintiff,  relief  may  be  prayed  against  him  in  the 
alternative  ;  because  he  is  responsible  to  the  Plaintiff  qudcunqiie  nd.  But  a  Plaintiff 
cannot  file  a  bill  against  A.  and  B.  praying  relief  against  A.  and  then  praying  relief 
against  B.  in  case  only  he  fails  in  obtaining  relief  against  A.  The  case  of  Edwards  v. 
Edwards  (Jac.  335)  somewhat  resembles  this.  There  the  Plaintiffs  stated  that  their 
title  was  good  at  law  ;  and  if  not,  that  it  was  a  case  for  equitable  relief.  Lord  Eldon 
allowed  a  demurrer  to  the  bill,  on  the  ground  that  the  Plaintiffs  were  [81]  bound  to 
state  distinctly  whether  their  case  was  at  law  or  in  equity.  It  so  happens  in  this 
case  that  Connell's  demurrer  for  want  of  equity  has  been  allowed ;  but  if  that  had 
not  been  the  case  it  would  have  been  clear,  on  reading  the  prayer  of  this  bill,  that 
either  his  demurrer  or  the  demurrers  of  Moult  and  Evans  must  be  allowed. 

Supposing,  however,  that  the  bill  had  not  prayed  relief  contingently  against  Moult 
and  Evans,  it  would  still  have  been  erroneous  for  want  of  parties.  It  states  quite  as 
strong  a  case  against  Hardie  as  it  does  against  Moult  and  Evans :  but,  by  way  of 
excuse  for  not  making  his  representative  a  party,  it  alleges  that  he  departed  this 
life  insolvent  and  without  leaving  any  assets  for  the  payment  of  his  debts.  It  is, 
however,  quite  consistent  with  that  allegation  that  he  may  have  left  assets  sufficient 
to  pay  19s.  in  the  pound  on  all  the  demands  on  his  estate. 

If  the  Plaintiff  is  entitled  to  any  relief  at  all,  it  must  be  relief  against  all  the 
persons  who  were  concerned  in  the  fraud  of  which  he  complains.  On  that  part  of  the 
case  the  Plaintiff's  counsel  have  advanced  a  doctrine  which  was  never  before  heard  of 
in  a  Court  of  Equity.  They  said  that,  in  a  case  of  gross  fraud,  that  is,  where  three 
persons  concur  in  cheating  another,  a  bill  may  be  filed  against  one  of  them  alone, 
without  making  the  others  parties  ;  because  there  can  be  no  contribution.  But  where 
is  the  line  drawn  between  that  which,  in  common  language,  is  called  fraud,  in  respect 
of  which  it  is  said  a  Court  of  Equity  does  not  enforce  contribution,  and  that  which, 
in  a  Court  of  Equity  alone,  is  termed  so,  and  in  respect  of  which  a  Court  of  Equity 
does  enforce  contribution,  such  as  a  dealing  between  an  attorney  and  his  [82]  client, 
or  between  a  guardian  and  his  ward.  A  Court  of  Equity  makes  no  distinction  between 
the  different  kinds  of  fraud  ;  it  deals  with  everything  as  a  matter  of  property.  It  does 
not  make  any  man  pay  damages  for  fraud ;  but  makes  him  make  restitution.  The 
principle  of  equity,  in  all  such  cases  where  it  gives  relief,  is  to  cause  restitution  to  be 
made  of  the  property  that  has  been  improperly  acquired  by  the  persons  who  have 
acquired  it,  whether  by  gross  fraud  or  by  that  which,  in  equity  alone,  is  called  a  fraud. 
Why  then  is  Moult  sued  alone  ?  The  Plaintiff's  money  was  applied  for  the  benefit 
of  the  company  at  large ;  and,  consequently,  all  the  old  directors  and  shareholders 
ought  to  have  been  made  parties ;  for  it  is  by  them  that  restitution  ought  to  be  made. 

We  submit,  therefore,  that  the  bill  is  erroneous,  first,  because  it  prays  relief  against 
Moult,  in  the  event  only  of  the  bill  being  dismissed  as  against  Council  the  represen- 
tative of  the  company  ;  and,  secondly,  because  Hardie's  representative  and  the  other 
persons  who  are  equally  liable  to  make  restitution  to  the  Plaintiff  are  not  made  parties. 

Mr.  Knight  Bruce,  Mr.  Stuart  and  Mr.  Geldart,  in  support  of  the  bill.  The  course 
which  has  been  pursued,  in  this  case,  of  putting  in  three  separate  demurrers,  was 
wholly  unnecessary,  and  tends  only  to  increase  expense :  for,  though  a  demurrer 
cannot  be  bad  in  part  and  good  in  part,  yet  it  may  be  bad  as  to  one  or  more  of  the 
demurring  parties  and  good  as  to  the  rest. 
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In  many  cases  of  fraud,  as  for  instance  where  persons  are  concerned  in  fraudulently- 
procuring  a  deed,  they  [83]  having  no  interest  in  the  property,  restitution  is  out  of 
the  question.  In  such  a  case  it  is  not  restitution,  but  damages  which  this  Court  gives, 
although  the  relief  is  not  so  called.  Lingard  v.  Bromley  (1  V.  &  B.  114).  The  fraud 
with  which  the  directors  are  charged  was  not  committed  by  them  in  concurrence 
with  Moult,  Hardie  and  Evans,  but  was  a  totally  different  and  distinct  act. 

The  cases  of  Cockhurn  v.  Thompsm,  Jngerstein  v.  Clarke,  and  Madax  v.  Jackson,  which 
have  been  before  cited,  shew  that  the  allegation  that  Hardie  died  insolvent  is  quite 
sufficient  to  dispense  with  the  presence  of  his  personal  representative  on  this  record. 

Lastly,  it  was  said  that  the  bill  is  erroneously  framed,  because  it  prays  relief  against 
Moult  and  Evans,  in  case  only  the  company  shall  not  be  held  liable.  Now  Moult  and 
Evans  are  directly  liable  to  the  Plaintiff  on  the  ground  of  fraud.  The  company  may, 
perhaps,  in  the  progress  of  the  cause,  discharge  themselves  by  evidence,  and  be  held 
not  liable  to  the  Plaintiffs  demand.  The  Plaintiff  then  has  a  right  to  sue  Moult  and 
Evans,  they  being  liable  to  him  at  all  events.  But  can  they  complain  because  he  does 
not  deal  harshly  with  them,  but  chooses  to  proceed  against  the  party  who  has  got  his 
money  before  he  resorts  to  them  for  it  ?  The  rule  established  by  Edwards  v.  Edivards 
and  other  cases  of  that  description  has  no  application  to  the  present  case.  All  that 
those  cases  decide  is  that  a  Plaintiff  must  (as  has  been  done  here)  state  his  case  intelli- 
gibly ;  that,  if  he  comes  to  a  Court  of  Equity  for  relief,  he  must  shew  that  he  comes 
on  equitable  grounds  and  that  he  is  entitled  to  relief  in  a  Court  of  Equity.  If  he  states 
a  case  which  [84]  may  be  either  a  case  at  law  or  in  equity,  the  Court  cannot  tell  what 
he  means. 

We  trust  that,  as  the  bill  states  a  clear  case  of  fraud  against  Moult,  his  demurrer 
for  want  of  equity  as  well  as  for  want  of  parties  must  fail. 

Mr.  Jacob  and  Mr.  Sharpe,  in  support  of  Evans's  demurrer.  All  the  arguments  in 
support  of  Moult's  demurrer  apply  equally  to  Evans's.  Moreover,  Moult  was  a  director 
and  shareholder ;  but  it  is  not  stated  anywhere  in  the  bill  that  Evans  was  either  one 
or  the  other.  He  is  stated  to  have  been  manager  of  the  bank.  That  shews  only  that 
he  was  clerk,  secretary  or  agent  of  the  company.  It  cannot  be  assumed  that,  because 
he  was  employed  as  manager,  he  was  a  partner  in  the  bank.  An  agent  to  the  per- 
petrators of  a  fraud  may  be  made  a  Co-defendant  to  a  bill  to  be  relieved  against  the 
fraud,  for  the  purpose  of  being  subjected  to  the  costs  of  the  suit,  but  not  for  the 
purpose  of  having  relief  prayed  against  him.  Here,  however,  the  Plaintiff  does  not 
pray  for  costs  against  Evans,  but,  obviously,  brings  him  before  the  Court,  not  as  an 
agent  against  whom  he  prays  costs,  but  as  a  principal,  against  whom  he  prays  relief, 
and  relief  only.  In  common  cases  the  costs  of  the  suit  are  given  as  incidental  to  the 
relief,  and,  therefore,  they  need  not  be  specifically  prayed  for.  Consequently,  bills  in 
general  need  not  have  a  separate  prayer  for  costs ;  but,  if  a  Plaintiff  has  a  case  only 
for  costs  against  a  Defendant,  he  must  make  the  costs  a  specific  part  of  his  prayer; 
for,  costs  being  incidental  to  the  relief,  if  no  relief  is  prayed  against  the  Defendant, 
there  is  nothing  to  which  the  costs  can  be  incident.  Therefore,  as  this  bill  does  not 
[85]  pray  specifically  for  costs  against  Evans,  it  cannot  be  supported  against  him. 
There  is  another  ground,  too,  which  makes  his  case  stronger  than  that  of  any  of  the 
other  Defendants.  He,  not  being  a  shareholder,  was  not  one  of  the  recipients  of  the 
money.     The  bill,  therefore,  as  to  him,  is  clearly  out  of  Court. 

Mr.  Knight  Bruce,  Mr.  Stuart  and  Mr.  Geldart,  for  the  Plaintiff,  read  several 
passages  in  the  bill,  in  order  to  shew  that  Evans  was  a  shareholder  in  the  bank ;  and 
particularly  one  in  which  it  was  alleged  that  a  great  number  of  shares  in  the  bank 
were  allotted  to  him  on  cash  credit,  and  that  he  was  allowed,  from  time  to  time,  either 
to  sell  them  at  a  premium  or  to  retain  them ;  and  they  said  that  the  admission  made 
by  the  Defendant's  counsel  that  an  agent  might  be  made  a  Defendant  to  a  suit  to  be 
relieved  against  a  fraud  shewed  that  a  Court  of  Equity  regarded  a  moral  fraud  as  a 
tort ;  and  they  cited  Stainbank  v.  Fernley,  Burrowes  v.  Lock  (10  Ves.  470),  and  Emns  v. 
Bicknell  (6  Ves.  174). 

Mr.  Jacob,  in  reply,  said  that  an  agent  in  a  case  of  fraud  was  made  a  party  to  the 
suit  for  the  purpose  of  being  subjected,  not  to  damages,  but  only  to  costs. 

July  13.    The  Vice-Chancellor  [Sir  L.  Shadwell].     As  to  Moult  and  Evans  it 
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is  objected  that  Hardie's  representatives  are  necessary  parties.  I  think  that  they  are 
not  necessary  parties  ;  because  he  is  stated  to  have  died  insolvent,  a  point  expressly 
decided  in  Madox  v.  Jackson  (3  Atk.  405),  and  uniformly  acted  upon  ever  since. 

[86]  I  also  think  that  the  other  directors  are  not  necessary  parties ;  Lingard  v. 
Bromlei/  (1  V.  &  B.  114);  because  the  remedy  sought  here  is  in  respect  of  their 
fraudulent  act,  that  is,  a  tort,  and  not  a  mere  breach  of  trust. 

As  to  Evans,  upon  the  bill,  I  think  it  must  be  taken  that  he  is  not  a  shareholder. 
But,  whether  he  was  a  shareholder  or  not,  is  immaterial ;  because  a  case  of  fraudulent 
misrepresentation  is  sufficiently  stated  against  him  in  respect  of  which  he  is  liable, 
though  he  gained  nothing  by  it.     Arnot  v.  Biscoe  (1  Vez.  9-5). 

But  it  seems  that  the  relief  asked  against  Moult  and  Evans  is  only  in  the  event 
of  the  Court  not  giving  relief  against  the  company.  The  prayer  is  expressly  so 
framed  ;  and  therefore  in  that  respect  I  think  the  demurrers,  both  of  Moult  and 
Evans,  must  be  allowed  ;  for  the  bill  must  shew,  as  against  each  Defendant,  that  the 
Plaintiff  has  a  direct  right  to  relief.  But  the  Plaintilf,  upon  this  bill,  can  only  have 
relief  contingently.  It  seems  to  me  that  the  prayer  has  been  so  constructed  by  mis- 
take ;  and  that  relief  should  have  been  directly  asked  against  Moult  and  Evans. 
Therefore,  though  I  allow  the  demurrers,  I  think  it  right  that  the  Plaintiff  should 
have  leave  to  amend  upon  the  usual  terms.(l) 


[87]    Leicester  v.  Leicester.     March  15,  1839. 
Practice.     Election. 

Although  the  time  for  excepting  to  the  answer  to  the  original  bill  may  have  expired, 
yet,  if  the  Plaintiff  amends  his  bill,  the  Defendant  cannot  obtain  an  order  for  the 
Plaintiff  to  elect  whether  he  will  proceed  at  law  or  in  equity,  until  the  time  for 
excepting  to  the  answer  to  the  amendments  has  expired. 

Whether  that  time  is  to  be  computed  according  to  the  old  practice  or  the  New 
Orders.    Qu.  ? 

The  Defendant  Mary  Leicester  put  in  her  answer  on  the  18th  of  April  1838.  The 
Plaintiff  then  amended  his  bill.  The  Defendant  answered  the  amendments  on  the 
22d  of  February  1839;  and,  on  the  Gth  of  March  following,  she  obtained  an  order 
that  the  Plaintiff  might  elect  whether  he  would  proceed  at  law  or  in  equity. 

The  Plaintiff  now  moved  to  discharge  that  order  for  irregularity. 

Mr.  Jacob  and  Mr.  Anderdon,  in  support  of  the  motion. 

It  is  irregular  to  obtain  an  order  for  putting  a  Plaintiff  to  his  election  whether  he 
will  proceed  at  law  or  in  equity  before  the  time  for  excepting  to  the  answer  has 
expired.  If  the  New  Orders  are  to  regulate  the  time  allowed  for  excepting,  two  months 
have  not  elapsed  since  the  answer  to  the  amended  bill  was  put  in.  If  the  old  practice 
applies,  then,  the  answer  to  the  amendments  having  been  filed  in  Vacation  time,  the 
Plaintiff  has  eight  days  of  the  ensuing  term  to  except  to  it.  Browne  v.  Poyntz 
(3  Madd.  24),  Cmtpland  v.  Bradock  (5  Madd.  14).  In  either  case,  therefore,  the  order 
has  been  irregularly  obtained. 

Mr.  K.  Bruce  and  Mr.  Sharpe,  for  the  Defendant.  Two  very  important  points  of 
practice  are  here  involved.  First,  with  regard  to  the  time  for  excepting.  Secondly, 
in  respect  to  this  being  a  case  of  an  original  and  amended  bill. 

[88]  According  to  the  old  practice,  the  Defendant  obtained  the  order  to  elect  at 
the  expiration  of  eight  days  from  filing  his  answer.  That  was  considered  a  reasonable 
period,  as,  on  the  one  hand,  affording  to  the  Plaintiff  a  sufficient  time  to  determine 
whether  he  would  except  to  the  answer  or  not ;  and,  on  the  other,  as  preventing  the 
Defendant  from  being  unreasonably  delayed  from  procuring  the  order.  At  the  end  of 
eight  days,  if  no  exceptions  were  filed,  the  order  to  elect  followed  as  of  course.  The 
Plaintiff  was  still  at  liberty  to  except  to  the  answer  by  procuring  a  special  order  for 
leave  to  except  nunc  pro  tunc ;  but  neither  the  circumstance  that  the  Plaintiff  obtained 

(1)  The  above  was  copied  from  the  Vice-Chancellor's  own  note  of  his  judgment. 
V.-C.  IV.— 18 
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the  special  order,  nor  the  fact  that  the  answer  proved  insufficient,  was  allowed  to 
preiudice  the  order  obtained  by  the  Defendant.  The  4th  of  Lord  Lyndhurst  s  Orders 
has  dispensed  with  the  necessity  of  obtaining  the  order  for  leave  to  except  nunc  pro 
tunc  but  it  leaves  the  old  practice  unaltered  in  other  respects.  In  Coupland  v. 
Bra'lock  Sir  J.  Leach  says  that,  if  exceptions  are  not  filed  to  the  answer  within  eight 
days  after  it  is  put  in,  it  is  to  be  assumed  that  the  Plaintiff  is  satisfied  with  the  answer. 
If  the  practice  be  as  contended  for  by  the  Plaintiflf,  a  party  may  bring  an  action  and 
file  a  bill  on  the  same  day.  He  will  then  have  two  months  for  excepting  from  the 
filing  of  the  answer ;  and,  just  before  that  time  has  expired,  he  may  obtain  an  order 
to  amend  and  procure  further  time  for  excepting  to  the  answer  to  the  aniendments. 
By  the  new  rules  of  pleading  at  common  law,  execution  will  always  be  obtained  in  the 
action  before  the  time  for  getting  the  order  to  elect  has  arrived. 

Secondly.  This  case  is  novel  in  this  respect.  The  time  to  obtain  the  order  to 
elect  must 'be  reckoned  from  the  time  of  filing  the  answer  to  the  original  bill.  The 
[89]  Plaintiff  cannot  be  allowed  to  procure  an  advantage  by  amending  his  bill.  The 
principle  of  the  Court  has  always  been  to  discourage  a  Plaintiff's  not  stating  at  once 
the  whole  of  his  case.  An  amended  bill  has  reference  back  in  regard  to  time  to  the 
oiicnnal  bill.  The  only  question  with  regard  to  the  order  is  whether  the  subject- 
matter  of  the  bill  and  action  is  the  same ;  and,  if  the  original  bill  has  been  answered 
and  the  time  for  excepting  to  that  answer  has  expired,  the  fact  of  the  bill  being 
subsequently  amended  and  those  amendments  answered,  cannot  vary  the  right  to  the 
order  to  elect.  In  this  case  the  prayer  of  the  original  bill  is  unaltered  by  the 
amendments. 

If  the  practice  of  the  Court  be  against  the  Defendant  a  new  order  on  the  subject 
is  absolutely  necessary.(l) 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  4th  General  Order  of  1828,  as 
amended  in  1831,  itself  assumes  an  existing  distinction  between  the  filing  of  an  answer 
in  and  out  of  term.  The  language  is  this  :  "  That  in  all  cases  whether  the  Defendant's 
answer  be  filed  in  terni  time  or  in  Vacation,  the  Plaintiff  shall  be  allowed  two  months 
to  deliver  exceptions  to  such  answer."  I  observe  that  Mr.  Smith,  in  his  very  useful 
treatise  on  the  practice  of  this  Court  (vol.  i.  p.  561,  2d  edit.),  states  the  rule  thus: 
•'The  Defendant  must  file  a  sufficient  answer,  and  the  time  must  have  elapsed  for 
excepting  to  that  answer,  before  he  can  put  the  Plaintiff  to  his  election  to  proceed  at 
law  or  in  equity  : "  and  he  refers  to  Broume  v.  Poyntz  [90]  in  support  of  that  proposi- 
tion. In  that  case  Sir  J.  Leach  says :  "  It  is  irregular  to  obtain  an  order  to  elect 
tefore  the  common  time  for  filing  exceptions  is  expired."  But  in  Coupland  v.  Bradock, 
he  thus  states  the  practice:  "If  no  exceptions  are  taken  to  the  answer  within  eight 
•days  after  it  is  put  in,  it  is  to  be  assumed  that  the  Plaintiff  is  satisfied  with  the 
answer."  I  must  consider  that  when,  in  that  last  case.  Sir  J.  Leach  said,  "within 
eight  days  after  the  answer  is  put  in,"  he  meant  eight  days  with  reference  to  the  case 
then  before  him,  that  is,  he  meant  to  say  (the  answer  in  that  case  having  been  put  in 
during  the  Vacation),  within  the  eight  first  days  of  the  ensuing  term ;  and  it  is 
remarkable  that,  in  that  case,  the  Defendant  waited  until  the  ninth  day  of  the  term 
ensuing  the  filing  of  his  answer  before  he  obtained  the  order. 

In  this  view  of  the  case,  as  the  answer  to  the  amended  bill  was  filed  on  the  24th  of 
February,  the  time  for  excepting  will  not  expire  until  the  end  of  the  eight  first  days 
of  Easter  term. 

Then,  with  regard  to  the  question  whether  the  computation  of  time  is  to  be  made 
from  the  time  of  putting  in  the  original  answer  or  from  the  time  of  answering  the 
amended  bill.  It  appears  to  me  that  it  would  be  absurd  that  the  time  for  obtaining 
the  order  to  elect  should  be  governed  by  the  time  of  filing  the  answer  to  the  original 
bill,  notwithstanding  that  bill  has  been  amended  and  an  answer  put  in  to  those  aniend- 
ments. The  order,  as  drawn  up  by  the  Defendant,  itself  recites,  as  the  ground  of 
making  it,  that  the  Defendant  has  put  in  his  answer  to  the  amended  bill.  If,  therefore, 
the  time  for  obtaining  the  order  to  elect  was  to  be  computed  from  the  time  of  putting 
in  the  answer  to  the  original  bill,  it  would  have  been  unnecessary  to  do  what  this 

(1)  See  the  first  of  Lord  Cottenham's  Orders  of  9th  May  1839,  which  was  made 
in  consequence  of  the  decision  in  the  above  case. 
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order  most  distinctly  [91]  does,  namely,  recognise  the  answer  to  the  amended  bill. 
The  Master  is  directed  by  the  order  to  inquire  whether  the  subject  of  the  action  at 
law  and  of  the  suit  in  equity  is  the  same  ;  and  it  would  be  absurd  to  suppose  that  the 
Master  is  only  to  look  at  the  original  matter,  and  not  at  the  amendments,  to  see 
whether  the  claim  at  law  is  identical  with  the  claim  in  equity. 

Then  with  regard  to  the  prayer  of  the  bill  being  unaltered  by  the  amendments. 
The  prayer  might  very  possibly  remain  the  same,  and  yet  there  might  be  great 
alteration  in  the  facts  on  which  that  prayer  was  originally  grounded.  In  this  view 
of  the  case,  even  on  the  old  practice,  which  is  the  most  favourable  one  for  the 
Defendant,  I  think  this  order  is  wrong.(l) 

[91]    Smith  v.  Cle.\sby  and  Others.(2)    Jan.  29,  30,  1841. 

Affidavits.     Practice. 

Plaintiff  obtained  an  e.r  parte  injunction.  Defendant  filed  his  answer,  and  served  a 
notice  of  motion  to  dissolve  the  injunction.  E.xceptions  were  taken  to  the  answer; 
to  which  the  Defendant  submitted,  and  then  filed  a  further  answer.  Between  the 
filing  of  the  exceptions  and  the  putting  in  of  the  further  answer,  the  Plaintiff  filed 
affidavits  in  support  of  the  injunction.  The  Defendant  then  moved  to  dissolve  on 
the  notice  served  prior  to  putting  in  his  further  answer.  Held,  that  the  affidavits  so  filed 
by  the  Plaintiff  might  be  read  on  the  hearing  of  the  motion. 

An  injunction  had  been  obtained,  ex  parte,  restraining  the  Defendant,  Cleasby, 
from  suing  out  a  fiat  in  bankruptcy  against  the  Plaintiffs.  On  the  9th  of  January 
Cleasby  filed  his  answer  ;  and  on  the  14th  he  served  a  notice  of  motion  to  dissolve 
the  injunction.  E.xceptions  were  then  taken  to  the  answer ;  to  which  Cleasby 
submitted  ;  and  on  the  26th  he  filed  a  further  [92]  answer.  In  the  interval  between 
the  filing  of  the  exceptions  and  the  putting  in  of  the  further  answer,  the  Plaintiffs 
filed  affida\'its  in  support  of  the  injunction.  The  Defendant  then  moved  to  dissolve 
on  the  notice  served  on  the  \4th.  On  the  hearing  of  the  motion  the  Plaintiff's  counsel 
proposed  to  read  the  affidavits  filed  in  the  interval  before  mentioned  ;  to  which  the 
Defendant's  counsel  objected. 

Mr.  Knight  Bruce  and  Mr.  Cankrien,  for  the  Plaintiffs,  said  that  an  insufficient 
answer  was  no  answer.  G-refjor  v.  Lord  Arundel  (8  Ves.  87),  Turner  v.  Turner  (1  Dick. 
316),  Attorney-General  v.  Young  (3  Ves.  209);  and  that  Lord  Eldon  was  in  the  habit 
of  looking  at  an  answer,  in  order  to  judge  whether  it  was  sufficient  or  not. 

Mr.  Kichards,  Mr.  James  Parker  and  Mr.  Calvert,  for  the  Defendant,  contended 
that  affidavits  could  not  be  read  against  an  answer,  except  for  certain  purposes,  such 
as  verifying  documents  and  facts  not  admitted  or  denied  by  the  answer.  Smijthe  v. 
Bmythe  (1  Swanst.  252),  Noruay  v.  Roue  (19  Yes.  144). 

The  Vice-Ch.ancellor  [Sir  L.  Shadwell].  I  have  had  a  better  opportuinty  of 
•considering  the  question  respecting  these  affidavits  than  I  generally  have  of  consider- 
ing such  points ;  and  my  opinion  is  that  the  way  in  which  the  Defendant,  Cleasby, 
has  thought  proper  to  conduct  his  defence  makes  it  imperative  on  me  to  receive 
these  affidavits. 

He  put  in  his  answer  on  the  9th  of  January ;  and  on  the  14th  he  gave  the  notice 
■of  motion  to  dissolve.  But  [93]  he  need  not  have  given  that  notice  of  motion  ;  he 
might  have  waited  to  see  whether  the  Plaintiffs  would  or  would  not  except  to  that 
answer,  which,  he  must  have  known  at  the  time,  was  an  insufficient  answer,  and  to 
which  he  might  have  reasonably  expected  that  exceptions  would  be  filed.  I  say  so, 
because  as  soon  as  the  exceptions  were  filed  he  submitted  to  them.  He,  therefore, 
on  having  filed  an  imperfect  answer,  thought  proper,  whilst  it  was  in  an  imperfect 
state,  to  give  the  notice  of  motion.  If  he  had  withdrawn  it,  and  had  served  a  second 
notice  after  he   had  satisfied  the  exceptions   by  putting  in  a  full  answer,  then,  I 

(1)  Affirmed  by  the  Lord  Chancellor  in  March  1839. 

(2)  Ex  relatione  Mr.  Nicholl. 
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iii)i)rolioii<l,  fuitlior  iillidavits  ooulil  iiol  liavo  been  roceivod.  But  I  have  now  to  decide 
on  that  notice  of  niolioii  wliifh  lio  sdivod  at  a  timo  whon  his  aiiHwor  wa.s  imperfect; 
und  it  appeans  to  ino  tliat.  llio  fact  wliiith  lias  Ihhjm  stated,  namely,  tliat  liOrd  Kldon 
would  look  throUf,'h  the  answer  to  see  if  il  was  an  iiniieifect  answer  or  not,  thou^di  it 
is  not  exaelly  this  case,  yet  is  an  aeknowle(lj,'nient  of  the  principle  on  which  [  proceed, 
namely,  that  the  doeinuenl  wiiicii  does  appear  to  have  boon  an  imperfect  answer  was 
only  an'  allidavil,  aj^ain.st  which  allidavits  might  bo  tiled.  And  my  opinion  is  that,  for 
the  purpose  of  hearing  a  motion  made  in  pursuance  of  (his  notice,  I  am  bound  to 
rooeivo  liie  allidavits. 

[94]    Si'Kv  ('.  Bromfiei.I).(I)    ./««.  .'?(),  18tl. 
[S.  C.  I)  Sim.  5;M  ;  10  Sim.  •2-2i  ;  5  Jur.  8G4  ;  7  M.  iV;  W.  545.] 

jnil.     Const  ntctiiw. 

Testator  gave  ail  his  estates,  real  and  personal,  to  his  executors,  in  trust  to  ho 
dis))oscd  of  by  thorn  as  after  mentioned,  llo  then  gave  all  his  real  estates,  houses, 
and  lands,  to  his  wife,  for  life:  "and  after  the  decease  of  my  wife,  I  give  my 
houses,  lands  and  estates  in  I?,  to  .1.  15.,  but  at  his  death,  I  will  that  the  whole  shall 
be  for  the  use  of  the  said  .).  15. 's  wife  and  children,  and  which  children,  at  the 
death  of  their  mother,  shall  inherit  the  same  jointly,  during  their  lives;  and  if  the 
said  I'hildren  sh.iU  die  before  they  arrive  at  tho  ago  of  21,  I  will  that  my  houses 
and  estates  at  15.  go  to  11.  S.,"  who  was  the  testator's  heir. 

.1.  1>.  and  his  wife  had  three  daughters  and  one  son.  Tho  daughters  were  living  at 
the  date  of  the  will,  and  at  the  testator's  death.  The  son  was  born  afterwards. 
After  the  death  of  .1.  B.,  but  in  tho  lifetime  of  his  wife,  two  of  tho  daughters  died 
intestate  and  unmarried,  one  before  and  the  other  after  attaining  l!l,  leaving  their 
brother  tiieir  heir.  .Vfter  tho  deaths  of  tho  prior  dovisoos,  the  son  and  the  surviv- 
ing daughter,  both  of  whom  hud  long  attained  21,  executed  a  deed  in  tho  nature  of 
a  recovery,  by  which  they  limilod  the  lands  in  B.  to  tho  use  of  themselves  and 
their  heirs  as  tenants  in  lonimon.  Held,  that  they  took  an  estate  in  fee-simple,  as 
tenants  in  eomnum,  in  the  lands  in  I!. 

The  ease  sent  foi-  the  ojiinion  of  the  Barons  of  tho  Court  of  Exchequer,  after 
sotting  forth  the  will,  proceeded  thus  : 

The  testator  afterwards  made  and  published  various  codicils  to  his  will ;  but  none 
of  them  alVeetod  tho  aforesaid  devises  of  tho  estate  at  Boldre.  The  testator  died 
in  tho  year  17!>S>,  without  having  altered  or  revoked  his  will  and  codicils,  leaving  the 
Kov,  John  Hume  Sjiry,  D.  D.,  in  the  will  called  the  Ivov.  Hume  Spry,  his  heir  at  law  : 
and  tho  will  and  coilicils  were  proved  by  Celia  Bromtielil,  the  widow,  and  William 
Forstoen,  in  the  proper  Kcelesiastical  Court.  Tho  said  Celia  Bromtiold,  the 
willow  of  the  testator,  entered  into  the  possession  of  the  devised  estates  in  the 
parish  of  Boldre,  njion  or  soon  after  the  testator's  death  ;  and  she  continued  in 
[95]  such  possession  down  to  the  time  of  her  death,  which  took  place  in  1831.  Tho 
Kcv.  .lohn  Bromlii'ld  and  Anne,  his  wife,  named  in  the  will,  had  live  children,  namely, 
Henry  .lohn  Bromtiold,  who  died  an  infant  in  the  lifetime  of  the  testator,  and  Eli/.a 
Bronitield,  (.unngina  Biomtield,  Baiu'a  Bromtiold,  ami  William  Arnold  Bromtiold. 
Eliza  Bromtiold,  IJoorgina  Bromtiold  and  Laura  Bromtiold  wore  all  born  in  the 
testator's  lifetime  ;  and,  together  with  their  paients,  were  all  li\ing  at  tho  respective 
times  of  the  testator's  making  his  will  and  of  his  death.  William  Arnold  Bromtiold 
was  born  in  18t)l.  Tho  Kev.  John  BromlieUI  died  in  1801,  intestate,  leaving  tho 
said  Anne  liromtield,  his  wulow,  and  his  four  last  named  children  him  surviving. 
Tho  said  tu'orgina  Bromtiold,  one  of  the  children,  attained  tho  age  of  21  years. 
1-aura  Bromlield,  another  child,  died  under  that  age  ;  and  both  (icorgiiia  and  Laura 
survived  their  fatlier,  and  died  without  having  been  married  ;  and  they  respectively 

(1)  See  a  repoit  of  this  case,  ante,  vol.  ix.  p.  534. 
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left  the  said  Aune  Bromfield,  their  mother,  ami  the  said  P^liza  Bromfield  and  W.  A. 
Bromfield,  their  sister  and  brother,  them  surviviiii; ;  and  the  said  W.  A.  Bromfield 
was  their  heir  at  law.  The  said  Geor^ina  Bromfield  did  not  execute  an\'  assurance 
of  her  estate  or  interest  in  the  said  Boldre  property  which  she  might  be  held  to  have 
been  capable  of  conve^'ing,  or  an}'  assurance  by  which  a  joint-tenancy  might  have 
been  severed.  The  said  Anne  Bromfieltl  died  on  the  9th  of  May  183i!  intestate  as 
to  real  estate,  leaving  the  said  Eliza  Bromfield  and  W.  \.  Bromfield  her  surviving ; 
and  the  said  W.  A.  Bromfield  was  and  is  the  heir  at  law  of  his  said  mother.  The 
said  Eliza  Bromfield  anil  W.  A.  Bromfield  (who  are  the  Defendants  in  this  suit),  upon 
or  immediately  after  the  death  of  their  mother,  entered  into  the  possession  of  the 
entirety  of  the  said  devised  estates  in  the  parish  of  [96]  Boldre,  claiming  under  the 
will  of  the  said  Philip  Bromfield  ;  and  they  have  ever  since  been  and  still  are  in 
possession  thereof.  Sometime  after  the  death  of  Anne  Bromfield,  the  said  Eliza 
Bromfield  and  W.  A.  Bromfield  duly  made  and  executed  a  disposition  for  barring  all 
estates  tail,  remainders  and  reversions  in  the  premises,  under  the  statute  of  the  3d 
^-  4th  Will.  4,  c.  74,  "For  the  Abolition  of  Fines  and  Kecoveries,  and  the  Substitution 
of  more  Simple  Modes  of  Assurance,"  and  thereby  limited  the  use  to  themselves  and 
their  heirs  as  tenants  in  common. 

The  case  then  stated  the  proceedings  which  had  taken  place  in  the  Court  of 
Chancery,  and  added  that  the  question  sul)mitted  to  the  Court  of  Exchei|uer  was, 
what  estate  do  the  Defendants  Eliza  Bromfield  and  William  Arnold  Bromfield  take 
in  the  lands  at  Boldre  devised  by  the  will  of  the  testator,  Philip  Bromfield. 

The  point  argued  for  the  Plaintiff  was  that  the  Defendants  W.  A.  Bromfield  and 
Elizii  Bromfield  took  estates  for  life  only  in  the  lands  at  Boldre ;  and  that,  tiie  devise 
or  limitation  over  in  favour  of  the  Plaintiti'  and  his  children,  in  case  the  children  of 
John  Bromfield  and  Ainie,  iiis  wife,  should  ilie  before  they  arrived  at  the  age  of  i21 
years,  having  become  incapable  of  taking  effect,  the  reversion  in  fee-simple  immedi- 
ately expectant  upon  the  determination  of  the  estates  for  life  of  the  said  Defendants 
had  become  absolutel}'  vested  in  the  Plaintiti' as  heir  at  law  of  the  testator. 

The  points  argued  for  the  Defendants  were  :  first,  that  the  Kev.  John  Bromfield 
took  an  estate  tail  either  in  possession  or  in  remainder  expectiint  on  the  life-estates 
of  himself  and  his  wife,  Anne  Bromfield  ;  which  estate  [97]  tail  descended  on  the 
Defendant  W.  A.  Bromfield;  or,  secondly,  that  the  Defendants  Eliza  Bromfield  anil 
A\  .  A.  Bromfield  l)ecame,  in  the  events  which  happened,  joint-tenants  for  their  lives, 
with  several  inheritances  in  fee-simple,  of  ami  in  the  lands  at  Boldre. 

The  following  certificate  was  returned  by  the  Barons  of  the  Exchequer  : — 

"We  have  heard  this  case  argued  bj'  counsel,  and  have  considered  it;  and  are 
of  opinion  that  the  Defendants  Eliza  Bromfield  and  John  Arnold  Bromfield  take  an 
estate  in  fee-simple,  as  tenants  in  common,  in  the  lands  in  Boldre  devised  by  the  will 
of  the  testator,  Philip  Bromfiel<l. 

"Dated  this  30th  day  of  January  1841.(1) 

"AniNGER.  J.  GURNEY." 

"E.  H.  ALDER.SON.      W.   H.  M.\ULE." 

[98]    Elworthy  v.  W1LI.1.V.M  Payne  Billing  and  Otiif.k.s.     Feb.  1,  1841. 

[S.  C.  10  L.  J.  Oh.  176.] 

Sale  under  Decree.     Bidding. 

E.  B.,  one  of  several  Defendants,  having  purchased  an  estate  sold  under  the  decree, 
for  £810,  without  having  ot)taincd  leave  to  bid  ;  another  Defendant  moved  that 
the  estate  might  be  again  put  up  to  sale  at  £810,  and  if  it  should  fetch  more,  that 

(1)  The  certificate  in  this  case  was  correctly  copied  from  the  certificate  returned 
by  the  Barons  of  the  Exchequer.  But  it  seems  to  be  clear  that,  by  Jno.  A.  Bromfield, 
the  learned  Barons  meant  William  A.  Bromfield.  (Erratum  transferred  from  10 
Sim.  166.) 
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the  sale  to  E.  B.  might  be  set  aside,  and  that  he  might  pay  the  expenses  of  the 
resale  and  the  costs  of  the  motion.  The  Court  refused  the  application,  but  without 
costs. 

The  premises  in  question  in  this  cause  having  been  put  up  for  sale  by  auction,  in 
September  last,  in  pursuance  of  the  decree,  Edward  Billing,  one  of  the  Defendants, 
bid  at  the  auction,  without  having  obtained  the  leave  of  the  Court  so  to  do,  and  became  the 
purchaser  of  the  premises  at  the  sum  of  £810.  A  motion  was  now  made,  on  behalf 
of  Thomas  Billing,  another  of  the  Defendants,  that  the  premises  might  be  again  put 
up  for  sale  before  the  Master,  at  the  sum  of  £810  ;  and,  if  they  should  be  resold  for 
more  than  that  sum,  then  that  the  sale  to  Edward  Billing  might  be  set  aside,  and 
that  he  might  be  ordered  to  pay  all  the  expenses  of  the  resale  and  of  the  motion. 

Mr.  Sharpe,  for  the  Defendant,  Thomas  Billing,  said  that  every  party  to  a  cause 
in  which  an  estate  was  directed  to  be  sold  was  a  vendor  and  a  trustee  for  the  sale 
of  the  estate  ;  and,  therefore,  the  Court  did  not  allow  any  party  to  the  cause  to  bid 
at  the  sale  without  having  first  obtained  the  leave  of  the  Court ;  that,  in  general, 
property  which  had  been  once  sold  did  not  fetch  so  high  a  price  at  a  second  sale ; 
and,  besides,  it  might  not  sell  so  well  in  February  or  March  as  it  would  have  done 
in  September ;  that  it  was  sworn,  by  the  affidavits  in  support  of  the  motion,  that, 
in  consequence  of  Edward  Billing  having  bid  for  the  property,  other  persons  who 
were  present  at  the  auction  were  prevented  from  bidding  for  it ;  and  that  that 
allegation  was  not  traversed  by  the  affidavits  in  opposition  to  the  motion  ;  that  the 
cases  [99]  Ex  parte  Reynolds  (5  Ves.  707)  and  E:r  parte  Lacey  (6  Ves.  625),  although 
they  related  to  purchases  made  by  assignees  of  bankrupts,  were  applicable,  in  principle, 
to  the  present  case. 

Mr.  Knight  Bruce  appeared  for  another  of  the  Defendants,  and  supported  the 
motion. 

Mr.  Jacob  and  Mr.  Willcock,  for  the  Defendant,  Edward  Billing,  said  that  the 
application  was  irregular,  as  it  asked  that  Edward  Billing  might  be  held  to  his 
purchase  unless  someone  else  would  give  a  higher  price  for  the  property  ;  which,  in 
effect,  was  adopting  the  purchase  and  repudiating  it  at  one  and  the  same  time  :  that, 
if  an  answer  was  irregularly  filed,  the  Plaintift'  in  the  suit  could  not  move  for 
payment  into  Court  of  the  balance  admitted  by  the  Defendant  to  be  in  his  hands, 
and,  at  the  same  time,  that  the  answer  might  be  taken  off  the  file  ;  but  he  must 
either  accept  the  answer  or  reject  it  altogether :  that  assignees  in  bankruptcy  were 
trustees  for  the  sale  of  the  bankrupt's  property,  and,  consequently,  the  cases  cited 
were  cases  in  which  trustees  for  sale  had  sold  to  themselves ;  but  it  was  quite  a 
different  case  where  the  objection  to  the  transaction  was,  at  the  utmost,  an  objection 
of  irregularity :  that  the  auctioneer  ought  not  to  have  accepted  the  biddings  made  by 
E.  Billing :  that,  it  appeared  by  the  affidavits  in  opposition  to  the  motion,  that 
Thomas  Billing,  the  party  on  whose  behalf  the  application  was  made,  was  present 
with  his  solicitor  at  the  sale;  and  that  E.  Billing  bid  for  the  property  in  their 
presence  and  hearing.  For  what  purpose  were  they  present  except  to  watch  the 
sale?  Why,  then,  did  they  not  interfere  to  prevent  the  bidding  from  being  accepted  1 
It  is,  at  the  utmost,  a  case  of  irregularity  ;  and,  at  all  events,  the  Court  will  not  set 
[100]  aside  the  sale  because  one  of  the  parties  asks  it,  without  seeing  whether  it  is 
beneficial  or  not. 

The  Vice-Chancellor  [Sir  L.  Shadwell],  having  observed,  in  the  course  of  the 
argument,  that  only  two  of  the  parties  to  the  cause  supported  the  application, 
delivered  judgment  as  follows  : — 

There  is  a  difference  between  a  mere  party  to  a  cause  and  assignees  in  bankruptcy, 
with  respect  to  purchases  made  without  the  permission  of  the  Court.  Assignees  in 
bankruptcy  sell  the  bankrupt's  property,  because  it  is  their  duty  to  do  so  under  the 
statutes  relating  to  bankrupts,  and  without  the  direction  of  the  Court.  They  are 
merely  trustees  for  sale ;  and  therefore  it  is  reasonable  that,  where  they  purchase  the 
property  for  themselves,  such  orders  should  be  made  against  them  as  were  made  in 
the  cases  cited.  But,  as  far  as  my  experience  goes,  there  is  no  instance  of  a  similar 
order  being  made,  where  the  purchaser  was  merely  a  party  in  the  cause,  and  not,  as 
such,  the  party  to  conduct  the  sale.     Ordinarily,  the  Plaintiff'  in  the  suit  has  the 
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conduct  of  the  sale.  But,  in  this  case,  the  application  is  made  only  by  one,  and 
supported  by  another,  of  several  Co-defendants  in  the  suit. 

The  Court,  having  made  a  rule  that,  where  property  is  sold  under  a  decree,  no 
party  shall  bid  for  it  without  the  permission  of  the  Court ;  all  that  it  has  to  do  is  to 
take  care  that  its  own  rule  is  enforced  ;  but  it  will  not  enforce  it  against  a  party  to  a 
cause  in  the  same  manner  as  it  will  against  assignees  iu  bankruptcy. 

I  never  remember  a  case  in  which  a  party  to  a  suit  has  bid  at  a  sale  directed  by 
the  Court  without  its  permission,  where  the  Court  has  made  such  an  order  as  is  now 
asked.  But,  as  the  party  did  wrong  by  bidding  at  [101]  the  sale  without  having 
obtained  the  leave  of  the  Court,  the  proper  course  is  to  refuse  the  motion  without 
costs.(l) 

[101]     In  the  Matter  of  The  West  Retford  Church  and  Poor  Lands.     And 
In  the  Matter  of  52  Geo.  3,  c.  101.     June  3,  4,  1839. 

[S.  C.  8  L.  J.  Ch.  (N.  S.)  317  ;  3  Jur.  501.] 

Charity.     Jurisdiction.     Stat.  52  Geo.  3,  c.  101. 

^^"bere  two  classes  of  persons  claim,  adversely  to  each  other,  the  right  of  administering 
the  funds  of  a  charity,  the  Court  will  not  decide  the  question  on  a  petition  pre- 
sented under  52  Geo.  3,  c.  101. 

This  was  a  petition  presented  by  two  of  the  trustees  of  the  church  and  poor  lands 
of  West  Retford.  It  stated  that,  by  an  indenture,  dated  the  7th  of  June  1G99,  and 
made  between  William  Johnson  of  the  one  part,  and  William  Wintringham,  &c.,  of 
the  other  part,  after  reciting  that  Johnson  and  divers  other  persons  had  been  seized 
in  fee,  in  trust  for  the  church  and  poor  of  West  Retford,  of  a  messuage  and  tenement, 
situate  in  West  Retford,  in  [102]  the  occupation  of  William  Atkinson,  of  the  yearly 
value  of  £10  theretofore  given  to  the  church  and  poor  of  West  Retford,  and  also  of  a 
cottage  or  tenement  in  West  Retford,  in  the  occupation  of  John  Judson,  of  the  yearly 
value  of  20s.,  also  theretofore  given  to  the  use  of  the  church  of  West  Retford  ;  and 
that  the  trustees  were  all  dead  except  Johnson  :  Johnson,  for  continuing  the  charity 
and  settling  the  premises  on  other  trustees,  with  the  advice  and  direction  of 
W.  Simpson,  &c..  Commissioners  for  Charitable  Uses  by  virtue  of  a  commission  under 
the  Great  Seal,  bearing  date  the  16th  day  of  July  then  last,  granted  to  the  parties 
to  the  deed  of  the  2d  part  and  their  heirs  the  messuage,  cottage  and  premises,  in 
trust  for  the  church  and  poor  of  West  Retford.  The  petition  then  stated  that  it 
was  not  known  at  what  time  or  for  what  purpo.se  the  charity  was  founded  ;  but  it 
was  believed  that,  from  the  earliest  period  at  which  the  charity  was  known  to  have 
existed,  the  rents  and  profits  of  the  estate  had  been  considered  as  applicable,  in 
equal  moieties,  to  the  repairs  of  the  church  and  relief  of  the  poor  of  West  Retford  : 
that,  in  the  years  1753  and  1790,  new  trustees  of  the  premises  were  appointed  by 
instruments  purporting  to  convey  the  premises  to  such  trustees  respectively,  but 
which  were  insufficient  for  that  purpose ;  wherefore,  by  an  indenture  of  feoffment, 
bearing  date  the  3d  day  of  April  1797,  and  made  between  Anthony  Barker  (surviving 
son  and  heir  at  law  of  John  Barker,  junior,  who  was  the  survivor  of  the  trustees 

(1)  The  Yice-Chancellor  kindly  furnished  the  reporter  with  the  following  note  of 
a  manuscript  case  in  His  Honor's  possession  : — 

Wilson  V.  Greenwood.     Easter  Term  1819. 

Bill  filed  by  assignees  of  a  bankrupt  partner  against  the  solvent  partner  for  an 
account  and  sale  of  the  partnership  effects.  An  order  was  made,  in  July  1818,  for  a 
sale  of  the  partnership  effects  before  the  Master.  The  Defendant  attended  the  sale, 
and  bid,  and  was  declared  the  highest  bidder.  A  motion  was  made  by  Mr.  Home  to 
set  aside  the  sale,  on  the  ground  that  the  partner  was  not  at  liberty  to  bid.  Lord 
Eldon  refused  it.     Mr.  Heald  and  Mr.  Shadwell,  for  Defendant,  the  purchaser. 
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named  in  and  appointed  by  the  said  indenture  of  the  7th  day  of  June  1699)  of  the 
first  part,  and  the  Reverend  Abraham  Youle,  &c.,  of  the  2d  part,  and  J.  Holmes  of 
the  3d  part,  after  reciting  that  the  parties  of  the  2d  part  had  agreed  to  accept  a  grant 
and  to  become  trustees  of  the  premises :  it  was  witnessed  that,  for  continuing  the 
trust,  Anthony  Barker  granted  and  enfeoffed  the  charity  estate  to  the  parties  of  the  2d 
[103]  part  and  their  heirs,  in  trust  for  the  church  and  poor  of  West  Retford :  and 
it  was  agreed  that,  when  the  trustees  should,  by  death,  be  reduced  to  four,  the 
survivors  should  convey  the  premises  to  eight  or  more  proper  persons  to  be  appointed 
by  such  surviving  trustee.?,  and  to  the  heirs  of  such  grantees  or  feoffees,  to  the  use 
of  such  surviving  trustees  and  of  such  grantees  or  new  trustees  and  their  heirs,  on 
the  trusts  aforesaid  ;  and  so,  from  time  to  time  as  often  as  the  trustees  should  be 
reduced  to  four.  The  petition  next  stated  that  other  of  the  trustees  appointed  by 
the  indenture  of  the  3d  day  of  April  1797  being  dead,  the  four  surviving  trustees,  in 
the  year  1818,  appointed  eight  other  persons  to  be  trustees  of  the  premises  in  the 
room  of  the  dead  trustees ;  and  by  indentures  of  lease  and  release  of  the  19th  and 
20th  of  May  1818,  the  premises  were  conveyed  to  the  surviving  and  new  trustees, 
their  heirs  and  assigns,  in  trust  for  the  church  and  poor  of  West  Retford ;  that,  four 
of  the  last-mentioned  trustees  having  died,  the  surviving  trustees,  in  the  year  1829, 
appointed  four  other  trustees  in  the  place  of  the  deceased  trustees,  and  by  indentures 
of  lease  and  release  of  the  9th  and  10th  of  October  1829,  the  premises  were  conveyed 
to  the  last-mentioned  surviving  and  new  trustees,  their  heirs  and  assigns,  in  trust  for 
the  church  and  poor  of  West  Retford  ;  that,  prior  to  the  year  1797,  the  rents  of  the 
charity  estate  were  inconsiderable,  and  were  received  by  the  churchwardens  and 
overseers  of  the  poor  of  West  Retford  in  equal  moieties,  and  applied  by  them 
respectively  without  any  interference  on  the  part  of  the  trustees  ;  that,  in  1798,  the 
charity  estate  was  let  at  an  advanced  rent,  and  the  trustees,  being  apprehensive  lest 
tliey  should  be  responsible  for  the  due  application  of  the  rents  and  profits  of  the 
estate,  claimed  the  right  to  interfere ;  and  they  and  their  successors,  from  time  to 
time,  did  interfere  in  the  application  [104]  of  such  rents  and  profits  ;  although  such 
right  on  their  part  was  not  admitted  by  the  churchwardens  or  overseers ;  that,  in 
August  1827,  the  Commissioners  appointed,  under  58th  Geo.  3,  c.  91,  and  59th 
Geo.  3,  c.  81,  to  inquire  concerning  charities,  made  their  inquiry  concerning  the 
charity,  and  in  their  report,  bearing  date  the  26th  of  January  1828,  they  stated,  with 
respect  to  the  charity,  as  follows: — "It  is  urged  by  the  Reverend  Mr.  Youle  (who 
then  was  the  Rector  of  Retford  and  one  of  the  trustees)  that,  although  the  trustees 
have  the  power  of  letting  and  managing  the  estate,  the  rector,  churchwardens  and 
overseers  of  the  poor  of  West  Retford  ought  to  receive  the  rents  of  the  estate,  either 
from  the  trustees  or  the  tenants,  and  ought  to  apply  one  moiety  for  the  use  of  the 
church,  and  the  other  moiety  for  the  use  of  the  poor;  but  it  appears  to  us  that, 
v.'hatever  may  have  been  the  customary  mode  of  disposing  of  the  income  of 
the  chanty  when  it  was  of  small  amount,  it  is  the  duty  of  the  trustees  themselves 
to  take  care  that  the  rents  are  correctly  applied,  and  particularly  that  they 
are  kept  distinct  from  the  funds  raised  by  the  parochial  rates ; "  that,  ever 
since  the  making  of  the  report,  the  trustees  for  the  time  being  of  the  estate 
had  claimed  and  exercised  the  right  of  seeing  to  the  proper  application  of  the 
rents  and  profits  of  the  estate ;  but  the  churchwardens  and  overseers  of  the  poor  of 
West  Retford  still  insisted  that  the  trustees  had  merely  the  power  of  letting  and 
managing  the  estate  and  receiving  the  rents,  and  that  it  was  the  duty  of  the  trustees 
to  pay  over  such  rents  to  the  churchwardens  and  overseers,  to  be  applied  by  them 
without  any  interference  or  controul  on  the  part  of  the  trustees,  and  without  any 
liability  to  account  to  the  trustees  for  the  due  application  thereof  ;  and  that,  at  a  parish 
meeting  in  West  Retford,  convened  by  the  churchwardens  and  overseers,  and  held 
in  December  1838,  a  determination  was  expressed,  [105]  by  the  majority  of  the 
churchwardens  and  overseers  of  the  poor,  to  insist  upon  their  right  to  req"uire  the 
trustees  of  the  estate  to  pay  over  the  rents  and  profits  to  them,  to  be  applied  by  the 
churchwardens  and  overseers  without  any  controul  or  interference  on  the  part  the 
trustees  ;  that  it  would  be  for  the  benefit  of  the  charity  that  all  doubts  as  to  the 
powers  and  duties  of  the  trustees  with  respect  to  the  application  of  the  rents  and 
profits  of  the  estate  should  be  removed.     The  petition  prayed  that  the  powers  and 
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duties  of  the  trustees  with  respect  to  the  application  of  the  rents  and  profits  of 
the  estate  might  be  ascertained  and  declared. 

It  appeared,  from  one  of  the  affidavits  in  opposition  to  the  petition,  that,  after 
the  petition  was  answered,  the  churchwardens  and  overseers  commenced  ejectments 
against  the  tenants  of  the  charity  estate,  which  were  still  pending. 

Mr.  Knight  Bruce  and  Mr.  K.  Bayley,  in  support  of  the  petition,  contended  that 
the  \'iew  taken  by  the  Charity  Commissioners,  as  to  the  mode  of  applying  the  rents 
of  the  charity  estate,  was  correct. 

Mr.  K.  Atkinson,  for  all  the  trustees  except  the  Petitioners,  said  that  they  were 
anxious  to  have  the  directions  of  the  Court. 

Mr.  Jacob  and  Mr.  Cankrien,  for  the  churchwardens  and  overseers  of  the  poor 
of  the  parish,  said  that  the  parish  officers  contended  that  the  legal  estate  in  the 
charity  lands  was  vested  in  them,  under  59th  Geo.  3,  c.  12;(1)  and,  consequently, 
that  there  was  a  dispute  not  [106]  only  as  to  the  parties  to  whom  the  administration 
of  the  charity  belonged,  but  also  as  to  the  parties  in  whom  the  legal  estate  in  the 
•charity  property  was  vested  ;  and,  therefore,  the  case  ought  to  have  been  brought  before 
the  Court  by  information,  and  was  not  a  fit  subject  for  a  petition  under  52d  Geo. 
-3,  c.  101.  Doev.  Hiletj  (10  Barn.  &  Cress.  885),  [107]  Attorney-Gemral  v.  Lcwin  {ante, 
vol.  viii.  p.  366),  In  re  Dean  Clarke's  Charity  {Ibid.  34),  In  re  Phillipott's  Charity 
{ante,  vol.  viii.  p.  381),  'Hie  Corporation  of  Ludlow  v.  Greenhouse  (1  Bligh,  N.  S.  17). 

Mr.  Knight  Bruce,  in  reply.  The  59  Geo.  3,  c.  12,  received  the  Koyal  assent  in 
1819,  and  ever  since  that  time,  as  well  as  before,  the  trustees  of  the  charity  estate  have 
teen  treated  and  dealt  with  as  trustees  by  the  parish.  The  language  of  the  17th 
section  of  the  Act  is  that  the  churchwardens  and  overseers  of  the  poor  "shall  and 
may  and  they  are  hereby  empowered  to  accept,  take  and  hold,'  &c.  It  is  obvious 
that  the  language  of  that  section  relates  to  future  acquisitions  of  property,  and  to 
<^ses  where  no  trustees  might  be  appointed,  or  none  could  be  found  as  was  the  case 
in  Doe  v.  Hiley.  The  Legislature  could  not  have  meant  to  enact  that  in  every  case  of 
a  parochial  trust,  whether  there  were  existing  trustees  or  not,  the  parish  officers  should 
be  the  trustees.  It  would  be  monstrous  to  say  that  the  Legislature  intended  that  no 
parish  should  have  individual  trustees ;  but  that,  in  every  case  where  lands  were  held 
in  trust  for  a  parish,  the  legal  estate  should  be  taken  out  of  the  trustees  and  vested 
in  the  churchwardens  and  overseers.  Allason  v.  Stark  (9  Adol.  &  Ell.  255).  In  The 
Attorney-General  v.  IFilkinson  (1  Beavan,  370)  and  many  other  cases  it  has  been  decided 
that,  where  a  charity  is  founded  for  the  relief  of  the  poor  of  a  parish,  the  funds  ought 
to  be  applied  exclusively  to  the  relief  of  the  poor  of  the  parish  who  do  not  receive 

(1)  That  Act,  after  empowering  parish  officers  to  purchase  lands  for  building 
workhouses  and  emploj'ing  the  poor,  enacts  :  "That  all  buildings,  lands  and  heredi- 
taments which  shall  be  purchased,  hired,  or  taken  on  lease  by  the  churchwardens 
and  overseers  of  the  poor  of  any  parish,  by  the  authority  and  for  any  of  the  purposes 
of  this  Act,  shall  be  conveyed,  demised  and  assured  to  the  churchwardens  and  overseers 
of  the  poor  of  every  such  parish  respectively,  and  their  successors,  in  trust  for  the 
parish,  and  such  churchwardens  and  overseers  of  the  poor  and  their  successors  shall 
and  may,  and  they  are  hereby  empowered  to  accept,  take,  and  hold,  in  the  nature  of 
a  body  corporate,  for  and  on  behalf  of  the  parish,  all  such  buildings,  lands  and 
hereditaments,  and  also  all  other  buildings,  lands  and  hereditaments  belonging  to 
such  parish  ;  and  in  all  actions,  suits,  indictments  and  other  proceedings  for  or  in 
relation  to  any  such  buildings,  lands,  or  hereditaments,  or  the  rent  thereof,  or  for  or 
in  relation  to  any  other  buildings,  lands  or  hereditaments  belonging  to  such  parish, 
or  the  rent  thereof,  and  in  all  actions  and  proceedings  upon  or  in  relation  to  any 
bond  to  be  given  for  the  faithful  execution  of  the  office  of  an  assistant  overseer,  it 
shall  be  sufficient  to  name  the  churchwardens  and  overseers  of  the  poor  for  the  time 
being,  describing  them  as  churchwardens  and  overseers  of  the  poor  of  the  parish  for 
which  they  shall  act,  and  naming  such  parish  ;  and  no  action  or  suit,  indictment  or 
other  proceeding  shall  cease,  abate  or  be  discontinued,  quashed,  defeated,  or  impeded 
by  the  death  of  the  churchwardens  and  overseers  named  in  such  proceedings,  or  the 
death  or  deaths  of  any  of  them,  or  by  their  removal  or  the  removal  of  any  of  them 
from,  or  the  expiration  of,  their  respective  offices." 

V.-C.  IV.— 18* 
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parochial  relief  •  and  consequently  the  rents  of  this  charity  estate  are  not  applicable 
to  any  purposes  in  which  the  parish  [108]  officers  have  any  concern  ;  but  the  Court 
has  to  decide  to  what  purposes  they  ought  to  be  applied. 

The  petition  does  not  state,  nor  could  it  have  stated,  that  any  question  was  raised 
respecting  the  legal  estate  in  the  charity  property.  We  did  not  come  here  with 
any  knowledge  that  there  was  any  contest  about  the  legal  estate ;  and,  therefore, 
the  pendency  of  the  ejectments  which  have  been  commenced  by  the  parish  officers, 
against  the  tenants  of  the  charity  estate,  cannot  render  the  proceeding  by  petition 

improper.  ...         ,.. 

The  only  question  then  is  whether  the  case  stated  on  this  petition  is  a  proper 
subject  for  a  petition  under  the  52  Geo.  3,  c.  101.  It  is  difficult  to  conceive  anything 
more  extensive  than  the  language  of  that  Act.  It  enacts  that  in  every  case  of  a 
breach  of  any  trust  or  supposed  breach  of  any  trust  created  for  charitable  purposes, 
or  wherever  the  direction  or  order  of  a  Court  of  Equity  shall  be  deemed  necessary  for 
the  administration  of  any  trust  for  charitable  purposes,  it  shall  be  lawful  for  any  two 
or  more  persons  to  present  a  petition  to  the  Lord  Chancellor,  &c.,  praying  such  relief 
as  the  nature  of  the  case  may  require.  [The  Vice-Chancelloe.  My  impression 
always  has  been  that  if  the  question  be  what  persons  have  a  right  to  administer  a 
trust  for  charitable  purposes,  that  is,  if  the  right  be  disputed  between  A.  and  B.,  the 
question  must  be  decided  on  information  and  not  on  petition.  So,  too,  if  the  question 
be  what  are  the  purposes  to  which  the  funds  of  the  charity  ought  to  be  applied,  that 
is  a  question  which  ought  to  be  decided  on  information.]  The  case  stated  on  this 
petition  is  not  a  complicated  one.  The  only  question  is,  how  is  the  trust  to  be 
administered  1  Surely  a  case  which  raises  the  simple  question  whether  the  trustees 
are  themselves  to  [109]  apply  the  rents  of  the  charity  estate,  or  are  to  pay  them  over 
to  the  churchwardens  and  overseers,  is  a  fit  subject  for  a  petition.  There  is  nothing 
here  which  is  exirii  the  charity,  that  is,  no  question  is  raised  by  this  petition  which  is 
adverse  to  the  charity.  The  52  Geo.  3,  c.  101,  applies  to  every  case  which  is  intra  the 
charity.     In  re  Upton  Warren  (1  Myl.  &  Keen,  410). 

At  the  conclusion  of  the  reply  Mr.  Jacob  observed  that  Allason  v.  Stark  was  a  case 
of  special  trust,  and  was  exactly  similar  to  The  Attorney-General  v.  Leivin. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  Putting  out  of  the  question  anything 
relating  to  the  legal  estate,  and  looking  merely  at  the  case  as  it  stands  upon  the 
petition,  I  cannot  but  think  that  it  does  shew  an  adverse  question  raised,  in  the  first 
place,  as  to  the  power  of  those  who  are  called  trustees  to  do  anything  more  than 
receive  the  rents  of  the  charity  estate,  and  hand  them  over  to  the  churchwardens  and 
overseers. 

The  petition  first  states  the  manner  in  which  the  legal  estate  has  been  transferred 
from  one  set  of  trustees  to  another,  by  means  of  a  series  of  deeds.  It  then  states  that 
the  trustees  claimed  a  right  to  interfere,  and  that  they  and  their  successors,  from  time 
to  time,  did  interfere  in  the  application  of  the  rents  and  profits.  Then  it  states  that 
the  Charity  Commissioners  visited  the  parish  and  gave  their  opinion  ;  which  opinion  I 
really  do  not  understand ;  because  they  say,  "  that,  although  the  trustees  have  the 
power  of  letting  and  managing  the  estate,  the  rector,  churchwardens  and  overseers  of 
the  poor  of  West  Eetford  ought  to  receive  the  rents  of  [110]  the  estate,  either  from  the 
trustees  or  the  tenants,  and  ought  to  apply  one  moiety  for  the  use  of  the  church  and 
the  other  moiety  for  the  use  of  the  poor ;  but  it  appears  to  us  that,  whatever  may 
have  been  the  customary  mode  of  disposing  of  the  income  of  the  charity  when  it  was 
of  small  amount,  it  is  the  duty  of  the  trustees  themselves  to  take  care  that  the  rents 
are  correctly  applied,  and  particularly  that  they  are  kept  distinct  from  the  funds 
raised  by  the  parochial  rates."  It  is  very  strange  that  the  Commissioners  should  have 
thought  that  the  trustees  were  to  hand  over  the  rents  to  the  parish  officers,  and  still 
to  see  them  administered.  Perhaps  circumstances  might  be  stated  which  would  make 
that  opinion  more  reconcileable  with  itself  than  it  at  present  appears  to  be.  Still  it 
represents  that  there  was  a  question  raised  as  to  the  duty  of  those  whom,  for  the 
present  purpose,  I  call  trustees,  to  superintend  the  churchwardens  and  overseers  of  the 
poor  in  the  application  of  the  rents  paid  to  them.  The  petition  then  states,  "  that 
ever  since  the  making  of  the  Commissioner's  report,  the  trustees  for  the  time  being 
of  the  estate  have  claimed  and  exercised  the  right  of  seeing  to  the  proper  application. 
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of  the  rents  and  profits  of  the  estate."  Then  the  petition  states  that  a  meeting  was 
held  and  a  determination  was  expresssed,  by  the  majority  of  the  churchwardens  and 
overseers  of  the  poor,  to  insist  upon  their  rights.  So  that,  on  the  petition,  it  is  repre- 
sented that  there  is  a  question  about  the  right  and  authority  of  the  trustees,  and  the 
rights  of  the  churchwardens  and  overseers  as  contradistinguished  from  the  rights  of 
the  trustees;  and  supposing  that  there  was  no  question  between  the  churchwardens 
and  overseers  and  the  trustees  as  to  their  respective  rights,  still  there  is  a  question 
as  to  how  the  rents  are  to  be  applied. 

[Ill]  If  there  had  been  no  contending  parties,  and  the  trustees  had  only  wanted 
to  know  how  the  rents  ought  to  be  applied  by  them,  then  the  Court  would  have  had 
authority  to  direct  a  reference  to  the  Master,  upon  petition.  But  here  it  is  evident, 
upon  the  face  of  the  petition,  that  the  Court  is  not  able  to  stir  a  step  without  first 
deciding  upon  the  adverse  right  claimed  by  the  trustees,  as  against  the  churchwardens 
and  overseers.  And  the  strong  impression  which  was  made  on  my  mind  by  hearino- 
the  Ludlow  case  when  it  was  argued  in  the  House  of  Lords  is  that,  if  there  be  such 
an  adverse  question  about  a  charity  as  is  here  stated,  a  petition  under  the  Act  is  not 
the  mode  in  which  it  ought  to  be  brought  before  the  Court  for  decision.  But,  in 
coming  to  this  conclusion,  I  am  not  so  much  influenced  by  the  question  that  has  been 
raised  with  respect  to  the  legal  estate  in  the  charity  property,  as  by  what  appears  on 
the  face  of  the  petition  itself,  with  regard  to  the  conflicting  claims  of  the  parties 
who  insist  upon  a  right  to  administer  the  funds  of  the  charity ;  and  on  that  ground 
alone  I  dismiss  this  petition  with  costs. 


[112]    Lett  v.  Randall.    June  5,  1839. 

[For  subsequent  proceedings,  see  3  Sm.  &  G.  83 ;  2  De  G.  F.  &  J.  388 ;  45  E.  E. 
671 ;  Gaslight  and  Coke  Company  v.  Towse,  1887,  35  Ch.  D.  519.] 

TFill.     Construction. 

Testator  gave  his  real  and  personal  property  to  trustees,  their  heirs.  Sec,  upon  trust 
to  pay  and  divide  the  same  unto  and  amongst  all  and  every  his  children  who 
might  be  living  at  his  decease,  share  and  share  alike,  for  their  lives :  "and  in  case 
any  of  my  said  children,  being  daughters,  shall  marry,  and  shall  happen  to  depart 
this  life  in  the  lifetime  of  her,  or  their  husband  or  husbands,  I  direct  that  the  share 
or  shares  of  her  or  them  so  dying,  shall  go  to  her  or  their  respective  husband  or 
husbands,  for  his  or  their  life  or  lives,  and,  from  and  after  his  or  their  decease, 
then  to  be  equally  divided  amongst  all  and  every  the  child  and  children  of  my  said 
daughter  and  daughters  then  living ;  and,  in  default  of  any  such  child  or  children, 
then  I  direct  such  share  or  shares  shall  go  and  be  divided,  equally,  to  and  amongst 
all  and  every  my  said  children  who  shall  be  then  living."  The  testator  left  a  son 
and  seven  daughters.  One  of  the  daughters  died  a  spinster.  Held,  that  on  her 
death  her  share  in  the  testator's  property  did  not  go  to  her  surviving  brothers  and 
sisters,  but  became  undisposed  of. 

A  petition  presented  by  William  Randall,  the  only  son  and  heir  of  William 
Randall  the  testator  in  the  cause,  stated  that  the  testator  made  his  will,  dated  the 
1st  of  July  1824,  in  the  following  words :  "I  direct  that  all  my  just  debts,  funeral 
expenses,  and  the  charges  of  proving  this  my  will,  may  be  in  the  first  place  duly  paid 
and  satisfied  by  my  executors  hereinafter  mentioned,  as  soon  as  conveniently  can  be 
after  my  decease.  I  give,  devise  and  bequeath  unto  Thomas  Lett,  Nathaniel  Randall 
and  Thomas  Lett  the  younger,  and  their  heirs,  executors  and  administrators,  all  and 
singular  my  freehold  and  leasehold  and  copyhold  estates,  and  also  my  personal  estate, 
of  what  nature  or  kind  soever  the  same  may  be  or  consist  of,  upon  trust  to  pay  and 
make  up  unto  my  dear  wife  the  sum  of  £1200  per  annum,  including  any  sum  or 
sums  of  money  she  may  be  entitled  to,  under  and  by  virtue  of  the  will  of  her  late 
father,  by  equal  quarterly  payments,  for  and  during  the  term  of  her  natural  life ; 
and  upon  further  trust  to  pay  and  divide  the  residue  of  my  said  property  unto  and 
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amongst  all  and  every  my  said  child  and  children  who  [113]  may  be  living  at  the 
time  of  my  decesise,  share  and  share  alike,  for  and  during  the  terms  of  their  natural 
life :  and  in  case  am/  of  my  said  children,  being  daughters,  shall  marry  and  shall  happen  to 
depart  this  life  in  the  lifetime  of  her  or  their  said  husbands,  then  I  direct  that  the  part  w 
share,  parts  or  shares  of  her  or  them  so  dying  as  aforesaid,  shall  go  to  and  be  paid  to  her  or 
their  'respective  husband  or  husbands,  for  and  during  the  term  of  his  or  their  natural  life  or 
lives,  ami,  from  and  after  his  or  their  decease,  then  to  be  equally  divided  unto  and  amongst  all 
and  every  the  child  and  children  of  my  said  daughter  and  daughters  then  living,  share  and 
share  alike ;  and  in  default  of  any  such  child  or  children,  then  I  direct  such  part  or 
share,  or  pa'rts  or  shares  shall  go  to  and  be  paid  and  divided  equally,  share  and  share 
alike  \and  from  and  after  the  decease  of  my  said  dear  wife,  I  direct  that  the  said  sum  of 
£1200  per  annum  so  to  be  paid  unto  her  as  aforesaid  shall  go  to  and  be  equally 
divided)  unto  and  amongst  all  and  every  my  said  dear  children  who  shall  be  then  living, 
share  and  share  alike."  The  testator  then  directed  that  the  provision  thereinbefore 
made  for  his  wife  should  be  taken  by  her  in  .satisfaction  of  any  claim  that  she  might 
have  upon  his  property,  under  any  settlement  made  by  him  or  for  dower,  or  in  any 
manner  howsoever,  and  that  the  property  intended  to  be  settled  upon  his  daughter, 
Eliza  Randall,  should  cease  to  be  paid  to  her  upon  her  becoming  entitled  to  her  share 
under  his  will,  and  then  proceeded  thus:  "I  also  direct  that  all  my  stock-in-trade, 
implements  and  effects  may  be  sold,  and  the  produce  invested  by  my  said  trustees  in 
the  funds,  upon  trust  for  the  benefit  of  all  and  every  my  said  children  who  may  be 
living  at  the  time  of  my  decease.  And  I  hereby  nominate,  constitute  and  appoint 
the  said  Thomas  Lett  the  elder,  [114]  Nathaniel  Randall  and  Thomas  Lett  the 
younger,  trustees  and  executors  of  this  my  last  will  and  testament." 

The  testator  died  on  the  iSth  of  December  1825,  leaving  Sarah  Randall,  his 
widow,  and  the  Petitioner  and  seven  daughters,  two  of  whom  were  married  at  the 
date  of  the  will,  and  one  Eliza,  who  was  married  shortly  afterwards,  him  surviving. 
Li  July  1838  Sarah  Randall,  one  of  the  daughters,  died  intestate  and  a  spinster; 
and  her  mother  took  out  administration  to  her. 

The  Petitioner  stated  that  he  was  advised  that  the  one-eighth  share  of  the  rents 
of  the  testator's  freehold,  copyhold  and  leasehold  estates,  to  which  Sarah  Randall,  the 
daughter,  was  entitled  during  her  life,  subject  to  the  payment  of  the  annuity  of 
£1200,  did,  upon  her  decease,  become  undisposed  of  by  the  will,  and  as  to  the  free- 
holds and  copyholds,  descended  to  the  Petitioner  as  the  testator's  heir  at  law  and 
customary  heir,  and,  as  to  the  leaseholds  (which  constituted  the  whole  of  the 
testator's  personal  estate)  devolved  to  or  in  trust  for  the  testator's  eight  children, 
as  his  next  of  kin :  and  that  the  Petitioner  was  also  advised  that  Sarah  Randall,  the 
daughter,  as  being  herself  one  of  such  next  of  kin,  was  entitled  to  an  eighth  part  of 
the  said  eighth  part  of  the  leaseholds,  in  case  (as  the  event  happened)  she  should 
die  unmarried,  and  that  such  eighth  part  of  one-eighth  devolved,  upon  her  dying 
intestate  as  aforesaid,  to  her  mother  and  six  sisters  and  the  Petitioner  as  her  next  of 
kin.  The  petition  prayed  that  it  might  be  declared  that,  in  the  event  which  had 
happened,  of  the  decease  of  Sarah,  the  daughter,  without  having  been  married,  the 
one-eighth  part,  which  belonged  to  her  during  her  life,  of  the  free-[115]-hold,  copy- 
hold and  jeasehold  estates,  respectively  descended  and  devolved  as  before  mentioned. 

Mr.  Kin'ght  Bruce  and  Mr.  Campbell,  for  the  Petitioner,  and  Mr.  Wyatt,  for 
Sarah  Randall,  the  mother,  said  that  the  limitation  over  to  the  surviving  children 
was  confined  to  the  event  of  the  daughters  marrying  and  dying  in  the  lifetime  of 
their  husbands,  without  issue;  and,  consequently,  Sarah  Randall,  the  daughter, 
having  died  unmarried,  her  share  became,  on  her  decease,  undisposed  of. 

Sir  William  Home,  Mr.  Lloyd  and  Mr.  Parry,  for  the  surviving  daughters  and 
their  husbands,  said  that  the  whole  of  the  testator's  property,  both  real  and  personal, 
was  given  out  and  out  to  the  trustees  of  his  will ;  and,  therefore,  the  testator  clearly 
meant  to  dispose  of  the  whole  beneficial  interest  in  his  property :  that  the  Courts 
always  avoided,  if  they  possibly  could,  the  construing  of  a  will  so  as  to  create  even  a 
partial  intestacy ;  and  that  the  testator  clearly  intended  that,  in  the  event  of  any  of 
his  daughters  dying  unmarried,  her  share  should  go  over  to  his  surviving  children. 

Mr.  Fellowes  appeared  for  the  trustees. 

The  Vice-Chancellor  [Sir  L.  Shad  well].     I  have  considered  the  question  that 
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has  been  discussed  in  this  case ;  and  the  conclusion  which  I  have  come  to  is  that 
it  is  a  case  of  intestacy. 

One  does  not  like  to  construe  a  will  so  as  to  make  the  testator  die  intestate,  unless 
it  is  impossible  so  to  construe  it  as  to  give  effect  to  what  may  be  fairly  collected  to 
have  been  his  intention.  But  there  seems  nothing  [116]  like  uniformity  of  disposition 
in  this  instrument.  The  objects  of  bounty  that  are  named  are,  first  of  all,  his  wife, 
who  is  to  take  an  annuity  of  £1200  a  year.  Then  there  are  the  children  living  at  his 
own  death,  and  the  children  living  at  the  death  of  his  wife  ;  and,  with  respect  to  the 
children  living  at  his  own  death,  there  is  this  remarkable  variety  that,  with  respect 
to  the  general  carpui  of  his  property,  including  all  his  real  estate,  and  his  leasehold 
and  other  personal  estate,  other  than  the  stock-in-trade  and  what  he  calls  implements 
and  effects,  they  are  given  to  the  children  living  at  his  decease,  with  a  particular 
proviso  respecting  daughters  who  should  marry  :  but,  with  respect  to  the  stock-in- 
trade  and  the  implements  and  effects  in  the  latter  part  of  the  will,  they  are  given 
absolutely  to  the  children  who  should  be  living  at  the  time  of  his  decease.  It  is 
quite  plain,  therefore,  that  the  testator  himself  had  no  uniform  plan  of  disposing  of 
his  property.  Therefore  it  is  extremely  difficult  when  he  has  not  by  any  express 
words  pointed  out  who  shall  be  the  takers  of  the  shares  of  those  daughters  (for 
there  might  be  more  than  one)  who  might  happen  to  die  without  children,  to  say  that 
of  necessity  the  shares  are  given  to  those  of  his  children  who  might  be  living  at  the 
death  of  the  daughter  or  daughters  who  might  happen  to  die  without  children,  or  to 
those  of  his  children  who  might  be  living  at  the  testator's  decease. 

If  I  were  to  hold  that  those  childrenwere  to  take  who  were  living  when  the  event 
happened  of  the  daughter  or  daughters  dying  without  children,  that  does  not  secure 
the  testator  from  dying  intestate :  because  it  might  happen  that  all  the  other 
children  might  die  in  "the  lifetime  of  one  daughter,  which  daughter  might  happen  to 
be  the  only  child  who  died  without  any  child  or  children  :  in  which  case  there  would 
be  no  person  to  [117]  take  under  the  gift  over  :  and,  therefore,  I  do  not  see  how  it  is 
possible  to  put  such  a  construction  on  the  will  as  to  make  it  a  total  disposition  of  the 
testator's  property  in  every  event  that  may  happen.  Consequently,  I  think  that  the 
safe  way  is  to  adhere  to  the  rule  of  law  ;  and  that  is  that,  if  the  property  in  dispute 
is  not  given  in  express  words,  it  is  not  given  at  all. 

Declare  that,  in  the  event  that  has  happened,  the  share  of  the  deceased  daughter,. 
Sarah  liandall  the  younger,  in  the  tesutor's  freehold,  copyhold  and  leasehold  estates, 
is  undisposed  of,  and  that,  as  to  the  freehold  and  copyhold  estates,  it  descended, 
upon  her  decease,  to  the  Petitioner  as  the  heir  at  law  and  customary  heir  of  the 
testator,  and  that,  as  to  the  leasehold  estates,  it  devolved  upon  the  next  of  kin  of  the 
testator. 

[117]     Eeece  v.  Humble.    Feb.  10,  1841. 

Practice.     Injunction. 

The  Court  will  grant  the  common  injunction  on  any  day,  although  out  of  term,  and 
not  a  seal  day  or  a  continuation  of  the  seal. 

Mr.  Glasse  moved  for  the  common  injunction,  under  the  10th  of  Lord  Brougham's 
Orders,  the  eight  days  after  the  Defendant's  appearance  having  expired. 

The  first  seal  after  H.  T.  was  on  the  8th  of  February,  at  which  time  the  eight  days 
had  not  expired.  The  day  on  which  the  motion  was  made  was  neither  a  seal  day  nor 
a  continuation  of  the  seal ;  but  was  appointed  for  hearing  causes. 

Mr.  Glasse  said  that  he  entertained  a  doubt  whether  the  Court  would  grant  the 
motion  before  the  second  seal,  which  would  be  on  the  22d  of  February. 

[118]  The  Vice-Chanx-ellor  [Sir  L.  Shadwell]  said  that,  with  respect  to  granting; 
the  common  injunction,  he  had  long  since  abolished  all  distinction  between  seal  days, 
and  other  days ;  and  made  the  order. 
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[118]    In  re  Reading  Dispensary.    June  3,  1839. 

[S.  C.  3  Jur.  697.] 

Charity.     Jurisdiction. 

The  Court  has  no  jurisdiction  to  make  an  order  on  a  petition  presented  under  52  Geo. 
3,  c.  101,  for  transferring  the  funds  of  a  dispensary  to  a  hospital,  and  amalgamating 
the  two  institutions. 

This  was  a  petition  presented,  under  Sir  Samuel  Romilly's  Act  (52  Geo.  3,  c.  101), 
by  the  president  and  other  officers  of  the  Reading  Dispensary,  for  carrying  into  eifect 
the  report  of  a  committee,  which  had  been  approved  by  a  large  majority  of  the 
subscribers  to  the  dispensary,  present  at  a  general  meeting,  recommending  that  the 
funds  and  effects  of  the  institution  should  be  transferred  to  a  hospital  which  had 
been  recently  established  in  Reading,  called  the  Royal  Berkshire  Hospital,  and  that 
the  two  institutions  should  be  consolidated.  By  the  rules  of  the  dispensary,  a 
subscriber  of  one  guinea  annually  was  a  governor  during  the  continuance  of  his 
subscription,  and  a  subscriber  of  ten  guineas  in  one  sum  was  a  life  governor  of  the 
institution  ;  and  the  governors  were  empowered  at  a  general  meeting  to  make,  alter 
or  rescind  rules  for  the  management  of  the  charity,  to  elect  or  remove  officers, 
physicians  and  surgeons,  and  to  make  any  order  aftecting  the  funds  of  the  charity. 
By  the  rules  and  regulations  of  the  hospital,  an  annual  subscription  of  two  guineas 
was  required  to  constitute  a  governor,  and  a  donation  of  thirty  guineas  a  life  governor  : 
but  the  committee  of  subscribers  to  the  dispensary  recommended  that  the  persons  who 
should  be  governors  of  the  dispensary  at  the  time  when  the  two  institutions  were 
united  should  enjoy  the  [119]  same  privileges  with  respect  to  the  hospital  as  they 
had  enjoyed  with  respect  to  the  dispensary. 

The  petition  prayed  that  the  trustees  of  the  dispensary  might  be  ordered  to 
transfer  the  funds  and  effects  of  that  institution  to  the  hospital,  or  that  it  might  be 
referred  to  the  Master  to  inquire  and  state  whether  it  was  fit  and  proper  that  such 
transfer  should  be  made. 

Mr.  Jacob,  in  support  of  the  petition,  said  that  the  plan  of  establishing  a  county 
hospital  in  Reading  had  been  approved  of  by  the  magistrates  of  Berkshire ;  that  great 
additional  benefit  would  accrue  to  the  poor  inhabitants  of  the  town  and  its  vicinity 
if  the  proposed  plan  were  carried  into  eflect ;  that,  in  reality,  it  was  nothing  more 
than  enlarging  a  dispensary  into  a  hospital ;  that  a  hospital  included  all  the  benefits 
of  a  dispensary,  but  not  vice  versa ;  and  that  there  was  good  ground  for  believing  that 
the  dispensary  could  not  be  supported  in  addition  to  the  hospital,  as  a  great  number 
of  the  subscribers  to  the  former  had  already  transferred  their  subscriptions  to  the 

Mr.  Knight  Bruce,  Mr.  Wigram  and  Mr.  Sharpe,  for  some  of  the  subscribers  to 
the  dispensary,  opposed  the  petition  on  the  ground  that  it  sought  to  apply  the  funds 
of  the  institution,  which  amounted  to  more  than  £5000,  to  purposes  for  which  they 
w-ere  not  originally  intended,  and  to  change,  in  a  great  measure,  the  nature  of  the 
charity.  They  added,  that  if  the  Court  had  any  power  to  do  what  was  asked,  an 
information  and  not  a  petition  ought  to  have  been  filed. 

Mr.  Koe,  for  trustees  of  the  dispensary,  submitted  to  act  as  the  Court  should 
direct.  "^ 

[120]  The  Vice-Chancellor  [Sir  L.  Shadwell].  In  this  case  I  do  not  say  that, 
if  an  information  had  been  filed,  the  Court  might  not  have  felt  itself  authorized  to  do 
what  IS  asked  by  this  petition.  But,  even  if  an  information  had  been  filed,  it  is 
certainly  a  case  in  which  the  Court  would  have  paused  before  it  made  such  an  order 
as  is  now  asked.  One  reason  why  I  think  so,  is  that  the  Court  would  be  extremely 
■cautious  in  doing  any  act  that  might  tend  to  prevent  the  raising,  from  time  to  time,  of 
contributions  in  support  of  institutions  such  as  this  dispensary. 

By  the  constitution  of  the  dispensary,  every  contributor  of  ten  guineas  becomes  a 
governor  for  life,  and  every  annual  subscriber  of  one  guinea  becomes  a  governor.  It 
is  impossible  to  look  at  the  manner  in  which  these  institutions  are  conducted,  without 
seeing  that  people  are  induced,  in  some  degree,  to  support  them  for  the  sake  of  the 
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influence  which  they  acquire  by  means  of  having  a  share  in  the  management.  I  know 
from  my  own  observations  of  what  takes  place  in  similar  societies  in  London,  that 
that  feeling  contributes  very  much  to  keep  up  such  charities.  The  constitution  of 
the  Royal  Berks  Hospital  is  very  different  from  that  of  the  dispensary  ;  because  those 
only  who  subscribe  thirty  guineas  are  to  be  life  governors,  and  those  who  subscribe 
two  guineas  are  to  be  governors  during  the  continuance  of  their  subscriptions. 
Consequently  the  amount  of  the  subscriptions  required  to  constitute  governors  of  the 
hospital  is  quite  different  from  the  amount  required  to  constitute  governors  of  the 
dispensary  ;  and  on  that  account  it  may  be  reasonably  supposed  that  the  governors 
of  the  latter  would  consist,  in  part  at  least,  of  a  different  class  of  persons  from  the 
governors  of  the  former ;  and,  if  the  Court  should  at  any  time  take  upon  [121]  itself 
to  put  an  end  to  the  dispensary  and  to  amalgamate  it  with  the  hospital,  it  would,  I 
think,  be  doing  an  act  which,  when  publicly  known,  would  tend  very  much  to  check 
the  formation  of  other  similar  charities.  Therefore,  even  if  an  information  had  been 
filed,  the  Court  would,  I  think,  have  paused  before  it  made  the  order  asked  by  this 
petition. 

Besides,  it  appears  to  me  that,  under  Sir  Samuel  Romilly's  Act,  the  Court  has  no 
jurisdiction  to  do  what  is  asked ;  because,  ever  since  the  passing  of  that  Act,  the 
received  opinion  has  been  that  it  is  so  to  be  dealt  with  as  to  be  made  applicable  only 
to  cases  where  the  conduct  of  the  trustees  of  a  charity  comes  under  consideration, 
and  to  cases  where  it  becomes  necessary  to  give  some  order  or  direction  for  the 
administration  of  the  funds  of  the  charity.  But  I  cannot  conceive  that  an  order  or 
direction,  the  direct  effect  of  which  is  to  put  an  end  to  a  charity,  can  be  considered  as 
an  order  or  a  direction  for  its  management. 

In  my  opinion  the  rules  of  the  dispensary  which  have  been  referred  to  do  not  at 
all  authorize  the  governors,  as  such,  to  do  what  is  proposed  by  this  petition.  One  of 
those  rules  is  that  the  governors  shall  make,  alter  or  rescind  rules  and  regulations  for 
the  management  of  the  charity,  and  elect  and  remove  officers,  physicians  and 
surgeons,  and  make  any  order  affecting  the  funds  of  the  charity.  Surely  what  is 
meant  by  that  is  that  they  may  make  any  order  affecting  the  funds  of  the  charity 
which  is  conducive  to  its  continuance.  I  cannot  suppose  that  it  could  be  intended 
that  the  very  order  which  gives  to  the  governors  the  power  to  make,  alter,  or  rescind 
rules  and  regulations  for  the  management  of  the  charity,  [122]  and  to  elect  and 
remove  officers,  physicians  and  surgeons  (all  of  which  measures  have  reference,  plainly, 
to  the  continuance  of  the  institution),  should  extend  to  enable  the  governors  to  make 
an  order  which  should  so  affect  the  funds  of  the  charity  as  to  make  it  incapable  of 
being  carried  on  from  the  time  when  such  order  should  be  made.  Another  of  the 
rules  prescribes:  "That  the  management  of  the  institution  shall  be  in  the  hands  of 
a  president,  three  vice-presidents,  a  treasurer,  and  a  committee  of  six,  three  of  whom 
shall  form  a  quorum  ;  who  shall  inspect  the  accounts,  report  the  state  of  the  dispensary, 
and  the  number  of  patients  received  in  the  year,  and  produce  the  same  at  the  annual 
general  meeting."  It  is  quite  plain,  therefore,  that  the  management  of  it  means  the 
management  of  it  as  an  existing  institution. 

Inasmuch  then  as  no  complaint  is  made  about  the  management  of  the  dispensary 
as  an  existing  society  ;  but  the  sole  object  of  this  petition  is,  in  effect,  to  put  an  end 
to  it  by  amalgamating  the  funds  with  the  funds  of  the  hospital,  which  will  be  governed 
in  a  totally  different  manner,  and  which  would  make  it  cease  to  have  a  separate 
existence,  I  am  of  opinion  that  the  petition  asks  what  the  Court  is  not  authorized  to 
do,  at  any  rate,  under  Sir  S.  Romilly's  Act ;  and,  if  the  Court  sees  that  the  object 
ultimately  aimed  at  is  one  which  it  has  no  jurisdiction  to  order,  it  will  not  do  so  idle 
and  frivolous  a  thing  as  to  send  a  preliminary  inquiry  to  the  Master.  Moreover, 
there  would  be  this  further  objection  to  a  preliminary  inquiry.  By  the  petition,  it  is 
asked  that  it  may  be  referred  to  the  Master  to  consider  whether  the  transfer  will  be 
proper  to  be  made,  or,  in  other  words,  I  am  asked  to  refer  a  question  of  law  to  the 
Master ;  which,  I  appre-[123]-hend,  this  Court  will  never  do.  The  result  is  that  I  shall 
abstain  from  making  any  order  on  the  petition.(l) 

(1)  The  parties  who  opposed  the  petition  had  not  been  regularly  served  with  it; 
and,  therefore,  were  not  entitled  to  appear  at  the  hearing.     Had  they  been  regularly 
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■  [123]    Edwards  v.  Goodwin.    June  6,  1839. 

Plaintiff.     Practice.     Witness. 

Although  the  PlaintifFs  in  a  creditor's  suit  have  no  common  interest,  yet  the  Court 
will  not,  even  after  decree,  allow  one  of  them  to  examine  the  other  as  a  witness  in 
the  Master's  office  in  support  of  his  debt. 

Motion  after  decree,  by  one  Plaintiff  in  a  creditor's  suit,  to  examine  his  Co-plaintiff, 
in  the  Master's  office,  as  a  witness  to  prove  the  debt  alleged  to  be  due  to  the  party 
making  the  motion.  The  debt  of  the  Co-plaintiff  had  been  admitted  by  the  Master ; 
subject,  however,  to  the  question  whether  it  was  not  barred  by  the  Statute  of  Limita- 
tions, which  remained  to  be  decided. 

The  Solicitor-General,  in  support  of  the  motion,  said  that  the  rule  that  a 
Plaintiff  could  not  examine  a  Co-plaintiff  as  a  witness  did  not  apply  to  this  case ; 
because,  the  decree  had  been  made,  and,  therefore,  the  Plaintiffs  were  no  longer  acting 
together:  that  the  two  Plaintiffs  had  no  common  interest;  but  had  separate  rights; 
and  consequently  the  matter  as  to  which  it  was  proposed  to  examine  the  Co-plaintiff 
was  one  in  which  he  had  no  interest :  that  no  bill  of  discovery  could  be  filed  against 
the  Co-plaintiff,  as  he  was  not  the  party  liable  to  the  demand  :  that  though  Walker 
v.  Wingfield  (15  Ves.  178)  was  a  [124]  case  in  which  the  Defendants  were  allowed  tO' 
examine  a  Plaintiff,  yet  there  was  no  substantial  distinction  between  that  case  and  the 
present ;  for  the  two  Plaintiffs  in  this  case  had  no  common  interest ;  and,  the  decree 
having  been  made,  the  bill  could  not  be  dismissed  with  costs :  in  this  case,  as  in  that, 
the  Co-plaintiff  did  not  object  to  be  examined  :  that,  in  Fereday  v.  Wighlwick  (4  Russ. 
114),  an  application  by  a  Defendant  to  examine  a  Plaintiff,  was  refused;  but  there 
a  bill  of  discovery  might  have  been  filed  ;  and,  moreover,  the  application  was  made 
before  decree. 

The  other  cases  cited  in  support  of  the  motion  were  Armiter  v.  Sioanton  (Amb. 
393)  and  Troughtm  v.  Getley  (1  Dick.  382). 

Mr.  Wigram  and  Mr.  Heathfield  appeared  to  oppose  the  motion. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  have  no  authority  to  make  the 
order. 

The  party  proposed  to  be  examined  has  an  interest  in  maintaining  the  suit ;  to 
the  costs  of  which  he  would  be  liable  in  case  the  bill  should  be  ultimately  dismissed. 

[125]    Brown  v.  Weatherby.    Feb.  19,  20,  1841. 

[S.  C.  12  Sim.  6.] 

Heir.     Parties.     Stat.  3  <£•  4  Will.  4,  c.  104. 

To  a  suit  for  administering  the  real  assets  of  a  testator,  under  3  &  4  Will.  4,  e.  104, 

the  heir,  as  well  as  the  devisee,  is  a  necessary  party. 
The  case  of  Weeks  v.  Evans,  reported  ante,  vol.  vii.  p.  546,  overruled. 

On  the  case  of  Weeks  v.  Evans,  reported  ante,  vol.  vii.  p.  546,  being  cited  on  the 
argument  of  a  demurrer  in  the  above-mentioned  cause.  The  Vice-Chancellor  doubted 
wuetner  the  decision  in  that  case  was  warranted  by  the  facts  stated  in  the  report.  In 
consequence  of  which  Mr.  G.  Eichards,  who  was  one  of  the  counsel  in  Weeks  y.  Evans, 
procured  and  furnished  His  Honor  with  the  papers  in  that  cause. 

Un^  the  next  day  His  Honor  made  the  following  observations  on  the  reported 

In  this  suit  of  Weeks^  v.  Evans  I  have  been  furnished,  by  Mr.  Richards,  with  the 
Dnel.     It  was  a  creditors  suit  by  two  persons  on  behalf  of  themselves  and  all  other 

antl^t'  'I'oi'  P""'""""'^  '^^*  *^^  P^*^*'°°  '^°''^'^  '^^^^  been  dismissed  with  costs.     See 
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the  creditors  of  a  deceased;  and  it  appears  that  the  deceased  devised  all  his  estate 
to  his  wife,  whom  be  made  his  executrix.  She  proved  the  will ;  and  it  further  appears 
that,  at  the  time  of  the  death  of  the  testator,  he  was  a  trader  within  the  meaning  of 
the  bankrupt  laws.  The  wife  being  the  sole  Defendant,  the  cause  came  on  as  a  short 
cause,  I  presume  ;  and  the  common  decree  was  made  in  a  creditor's  suit.  The  minutes, 
as  drawn  up,  merely  directed  accounts  of  the  personal  estate.  It  seems  that,  at  some 
subsequent  time,  there  was  some  mention  of  this  cause  to  the  Court  ;  for  the  registrar 
has  a  note  to  the  following  effect :  "Heir  not  a  necessary  party.''  That  is  also  the 
note  on  the  brief  of  counsel.  At  a  suhfeqiient  time  there  was  an  application  in  three 
causes,  that  is,  in  this  cause,  in  a  [126]  cause  wherein  J.  Lowe  and  others  were 
Plaintiffs  and  Anna  Evans  was  the  Defendant,  and  in  a  cause  in  which  Anna  Owen 
and  others  were  Plaintifls  and  Anna  Evans  was  the  Defendant.  An  order  was  made, 
on  the  1st  of  February  1836,  by  which  the  costs  of  the  heir  at  law  were  directed  to 
be  paid  by  Anna  Evans.  What  eflect  the  other  suits  had  on  the  order  I  cannot  tell : 
but  there  was  some  sort  of  arrangement  by  which  the  heir  at  law  was  to  have  his  costs 
paid.     Otherwise  I  should  say  that,  but  for  that  specialty,  the  decision  is  wrong.(l) 

[126]     WooDROFFE  r.  Daniel.    June  6,  1839. 

Practice.     Solicitor.     Inspection  of  Documents. 

Where  documents,  which  a  Defendant  is  ordered  to  produce,  are  permitted  to  remain 
in  his  solicitor's  office,  for  the  Plaintiffs  inspection,  the  solicitor  is  not  entitled  to 
charge  the  Plaintift'  for  inspecting  them ;  although  the  Clerk  in  Court  would  have 
been  entitled  to  demand  6s.  8d.  per  hour. 

On  a  motion  in  this  cause,  made  by  Mr.  Jacob  and  opposed  by  Mr.  Knight  Bruce, 
The  Vice-Chancellor  ruled  that,  where  documents  in  the  possession  of  a  Defendant 
are  allowed  to  remain  in  his  solicitor's  ofBce  instead  of  being  deposited  with  his  Clerk 
in  Court,  the  solicitor  is  not  entitled  to  make  any  demand  upon  the  Plaintiff  for 
inspecting  them  :  although  the  Clerk  in  Court,  if  they  had  been  deposited  with  him, 
would  have  been  entitled  to  charge  the  Plaintiff  6s.  8d.  per  hour  for  the  inspection. 
It  being  for  the  accommodation  of  the  Defendant  that  the  documents  are  allowed  to 
be  inspected  at  his  solicitor's  office. 

[127]     Willis  v.  Bro-wtj.    June  10,  18,  1839. 

Bedford  Level.     Construction  of  the  Bedford  Level  Act,  15  Cha.  2,  c.  17. 

By  the  Bedford  Level  Act,  it  was  enacted  that  all  conveyances  by  indenture,  of  the 
95,000  acres  allotted  to  the  then  Earl  of  Bedford,  or  any  part  thereof,  entered  with 
the  registrar  of  the  Level,  should  be  of  equal  force  to  convey  the  freehold  and 
inheritance  thereof,  as  if  the  same  were  for  valuable  considerations,  inroUed  within 
six  months,  in  one  of  the  King's  Courts  of  Eecord  at  Westminster,  and  that  no 
lease,  grant,  or  conveyance  of,  or  charge  out  of  or  upon  the  95,000  acres  or  any 
part  thereof,  except  leases  for  seven  years  or  under  in  possession,  should  he  of  force 
but  from  the  time  it  should  be  entered  with  the  registrar.  Conveyances  were  afterwards 
made  of  part  of  the  95,000  acres,  but  were  not  registered.  Held,  that  those  con- 
veyances were  nevertheless  valid  for  all  purposes,  except  for  entitling  the  grantees 
to  the  privileges  conferred  by  the  Act,  on  the  owners  of  lands  within  the  Level,  and 
for  the  other  purposes  of  the  Act. 

By  an  order  made  in  this  cause  on  the  20th  of  December  1837,  it  was  referred  to 
the  Master  to  inquire  and  state  whether  a  good  title  could  be  made  to  the  farms, 
lands  and  hereditaments  sold,  under  the  decree,  to  John  Dobede,  Esq.     The  Master 

(1)  Ex  relatione,  Mr.  Xicholl.  Mr.  G.  Richards  stated  that  the  report  of  Weeks 
V.  Evans  comprised  all  the  necessary  facts. 
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reported  that  a  good  title  could  be  made  to  all  the  hereditaments,  except  a  freehold 
farm  called  Metlam  farm,  situate  in  the  parish  of  Soham  in  the  Isle  of  Ely. 

The  farm  in  question  formed  part  of  the  95,000  acres  of  fen  land  mentioned  in  an 
Act  of  Parliament  passed  in  the  15th  year  of  King  Charles  the  2d,  c.  17,  intituled  : 
"  An  Act  for  Settling  the  Draining  of  the  Great  Level  of  the  Fens  called  Bedford 
Level."  That  Act,  after  reciting  that  certain  moors,  marshes,  fenny  and  low  sur- 
rounded grounds  within  the  counties  of  Northampton,  Norfolk,  Suffolk,  Lincoln, 
Cambridge  and  Huntingdon,  were  called  the  great  level  of  the  fens,  and  after 
several  fruitless  undertakings  for  draining  the  same,  were,  upon  the  desires  of  many 
persons  of  worth,  undertaken  to  be  drained  by  Francis,  then  late  Earl  of  Bedford, 
and  that  the  said  earl  was  to  have,  for  his  recompence  for  effecting  that  difficult  work 
only  95,000  acres  of  the  said  [128]  grounds :  which  was  a  work  of  so  great  and  public 
concernment  that  His  late  Majesty,  King  Charles  the  1st,  gave  great  encouragement 
to  the  said  earl  and  others  whom  he  had  taken  in  to  be  adventurers  and  participants 
with  him  therein ;  and,  in  order  to  the  effecting  thereof,  the  said  earl  and  his  adven- 
turers and  participants  had  bestowed  great  sums  of  money  for  perfecting  the  same  ; 
and,  after  his  death  and  some  interruptions,  William  Earl  of  Bedford,  son  and  heir  to 
Earl  Francis,  with  divers  of  his  adventurers  and  participants,  proceeded  in  the  com- 
pleting and  finishing  the  said  works  ;  and  the  commissioners  appointed  as  therein 
mentioned  did  adjudge  the  same  drained  ;  but  the  same  could  not  be  preserved  with- 
out a  perpetual  constant  care,  great  charge,  and  orderly  government :  it  was  enacted 
that  William  Earl  of  Bedford,  son  and  heir  of  Earl  Francis,  and  the  adventurers  and 
participants  of  the  said  Earl  Francis  and  Earl  William  or  either  of  them,  their  heirs 
and  assigns,  should  be  a  body  politic  and  corporate  by  the  name  of  "  The  Governor, 
Bailiffs,  and  Commonalty  of  the  Company  of  the  Conservators  of  the  Great  Level  of 
the  Fens  : "  which  corporation  should  consist  of  one  governor,  six  bailiffs,  twenty  con- 
servators, and  commonalty,  and  should  have  a  common  seal,  and  assemble  and  meet 
together  when,  where,  and  as  oft  as  they  pleased,  and  appoint  a  registrar  and  other 
officers,  and  allow  them  salaries  and  remove  them  and  make  new  at  their  pleasure  : 
and  William  Earl  of  Bedford  was  to  be  the  first  governor,  and  certain  persons  therein 
named  were  to  be  the  first  six  bailiffs,  and  certain  other  persons  therein  named 
the  first  conservators  :  and  the  said  governor,  bailiffs  and  conservators  were  to 
continue  until  Wednesday  in  Whitsun  week  in  the  year  1664,  and  from  thenceforth 
until  new  elections  by  the  said  corporation,  or  the  major  part  which  should  be  then 
present:  and  that  the  said  gover-[129]-nor,  bailiffs  and  conservators  should  and  might 
lay  taxes,  from  time  to  time,  upon  all  the  said  95,000  acres  only  for  support,  main- 
tenance, and  preservation  of  the  said  great  level,  and  levy  the  same,  with  penalties 
for  non-payment,  and  all  other  things  do  in  order  to  the  support,  maintenance  and 
preservation  of  the  said  great  level  and  works  made  and  to  be  made  :  sect.  2.  That 
the  said  governor,  bailiffs  and  conservators  of  the  said  corporation  for  the  time  being, 
for  the  maintenance  and  preservation  of  the  said  great  level  by  convenient  outfalls  to 
the  sea,  should,  for  ever  thereafter,  be  and  were  thereby  made  and  constituted  com- 
missioners of  sewers  for  and  of  the  said  great  level  of  the  fens;  and  they  were  thereby 
invested  with  all  the  powers  and  authorities  of  commissioners  of  sewers  within  the 
same  :  sect.  5.  That  all  conveyances  by  indenture  of  the  said  95,000  acres  or  any 
part  thereof,  entered  with  the  said  registrar,  in  a  book  to  be  kept  for  that  purpose, 
should  be  of  equal  force  to  convey  the  freehold  and  inheritance  of  the  said  95,000 
acres  or  any  part  thereof,  as  if  the  same  conveyances  by  indenture  were  for  valuable 
con.siderations  of  money  enrolled,  within  six  months,  in  one  of  the  King's  Courts  of 
Record  at  Westminster  ;  and  no  lease,  grant,  or  conveyance  of,  or  charge  out  of  or  upon  the 
said  95,000  acres  or  any  part  thereof,  except  leases  for  seven  years  or  under  in  posses- 
sion, should  be  of  force,  hut  from  the  time  it  should  be  entered  with  the  said  registrar  as  afore- 
said, the  entry  whereof  being  endorsed  by  the  said  registrar  upon  such  lease,  grant, 
conveyance  or  charge,  should  be  as  good  and  effectual  in  the  law  as  if  the  original 
book  of  entries  were  produced  at  any  trial  at  law  or  otherwise  :  sect.  8.  That 
the  said  corporation  should  give  public  notice,  from  time  to  time,  of  the  parts  and 
proportions  of  the  said  95,000  acres  for  which  any  tax  or  penalty  were  or  should  be 
in  arrear,  by  affixing  [130]  openly  at  the  shire-house  or  market-place  in  Ely  aforesaid 
a  schedule  in  parchment,  under  the  seal  of  the  said  corporation,  containing  such  parts 


10  SOL  13L  WILLIS   I'.    BROWN  563 

and  proportions  of  the  said  95,000  acres  for  which  any  tax  or  penalty  should  be  in 
arrear  with  the  names  of  the  respective  owners  entered  upon  the  tax  roll  with  the 
said  corporation,  of  the  said  parts  and  proportions  of  the  said  95,000  acres  so  in 
arrear  :  sect.  12.  That  the  said  governor,  bailiifs,  conservators  and  commonalty,  upon 
Wednesday  in  Whitsun  week,  yearly,  should,  at  a  public  meeting  to  be  holden  for  the 
said  corporation  by  the  greater  number  then  present,  elect  a  new  governor,  bailiffs 
and  conservators  respectively;  provided  that  none  should  be  capable  to  be  or  continue 
governor  or  bailiffs  that  should  not  have  400  acres  or  more  of  the  said  95,000  acres, 
nor  to  be  a  conservator  that  should  not  have  200  acres  or  more  of  the  said  95,000 
acres,  nor  should  any  of  the  commonalty  have  a  voice  in  elections  that  had  not  100 
acres  or  more  of  the  said  95,000  acres  ;  and  that  the  said  governor,  bailiffs  and  con- 
servators should  and  might  be  removed  by  the  said  governor,  bailiffs,  and  conservators 
and  commonalty,  or  the  greater  number  of  them  present  at  their  public  meetings,  and 
new  chosen  in  place  of  him  or  them  so  dead  or  removed  :  sect  15. 

The  vendors  made  out  the  following  title  to  the  farm.  By  articles  of  the  20th  of 
May  1723,  made  previous  to  the  marriage  of  the  Honourable  Charles  Townshend  with 
Awdry,  the  daughter  of  Edward  Harrison,  the  farm  of  which  Edward  Harrison  was 
seised  in  fee  was  agreed  by  him  to  be  conveyed  to  the  use  of  C.  Townshend  for  life, 
with  remainder  to  trustees  to  preserve,  &c.,  with  remainder  to  the  use  that  Awdry 
Harrison  might  receive  a  rent-charge  of  £1000  a  year,  with  remainder  to  the  use  of 
the  first  and  other  sons  of  [131]  the  marriage  successively  in  tail  male,  with  divers 
remainders  over,  with  the  ultimate  remainder  to  Edwaril  Harrison,  his  heirs  and 
assigns  ;  and  by  indentures  of  lease  and  release,  of  the  17th  and  18th  of  March  1726, 
a  conveyance  was  made  pursuant  to  those  articles.  Those  indentures  were  registered 
at  the  Fen  Office  on  the  19th  of  December  1828. 

By  an  indenture  of  bargain  and  sale,  dated  the  22d  of  June  1751,  and  by  a 
recovery  suffered  in  pursuance  thereof,  in  Trinity  term  in  the  24th  and  25th  years  of 
King  George  2d,  the  farm  was  limited  to  such  uses  as  Charles,  who  had  then  become 
Viscount  Townshend,  and  the  Honourable  George  Townshend,  his  eldest  son  by 
Awdry,  his  wife,  should  jointly  appoint,  and,  in  default  thereof,  to  the  uses  limited  by 
the  release  of  the  18th  of  March  1726.  The  indenture  of  bargain  and  sale  was  not 
entered  at  the  office  of  the  Commissioners  of  the  Lower  Fen  Drainage  until  the  29th 
of  March  1815. 

By  indentures  of  lease  and  release  and  appointment,  of  the  16th  and  17th  of 
December  1751,  Charles  Viscount  Townshend  and  George  Townshend  appointed  and 
conveyed  the  farm  to  divers  uses  which  afterwards  determined  or  failed  of  effect,  with 
remainder  to  the  use  of  the  first  son  of  the  body  of  George  Townshend  on  the  body 
of  Charlotte  Lady  Ferrars  to  be  begotten,  in  tail  male,  with  divers  remainders  over. 
The  last-mentioned  indentures  were  not  entered  at  the  Fen  Office  until  the  29th  of 
March  1815. 

By  a  bargain  and  sale,  dated  the  13th  of  February  1776,  and  by  a  recovery  suffered 
in  Hil.  term  in  the  16th  year  of  Geo.  3d,  George  Townshend,  then  Viscount  Towns- 
hend, and  George  Townshend  Baron  de  Ferrars,  his  eldest  [132]  son,  conveyed  and 
limited  the  farm  to  such  uses  as  they  should  jointly  appoint,  or  as  Baron  de  Ferrars, 
if  he  should  sur\'ive  his  father,  should  appoint,  and,  in  default  thereof,  to  the  uses 
limited  by  the  release  of  the  17th  of  December  1751.  The  last>mentioned  indenture 
of  bargain  and  sale  was  not  entered  at  the  office  of  the  Commissioners  of  the  Lower 
Fen  Drainage  until  the  29th  of  March  1815. 

By  lease  and  release  and  appointment,  of  the  19th  and  20th  of  March  1777,  George 
Viscount  Townshend  and  his  son.  Baron  de  Ferrars,  appointed  and  conveyed  the  farm 
to  certain  uses,  to  secure  a  yearly  rent-charge  of  £200  to  Lord  de  Ferrars  and  such 
other  persons  as  should,  during  the  life  of  Lord  Townshend,  be  entitled  to  the  barony, 
in  manner  therein  mentioned,  with  a  limitation  to  the  use  of  George  Viscount  Towns- 
hend and  his  assigns  for  life,  with  remainder  to  trustees  to  support  contingent 
remainders,  with  remainder  to  such  uses,  &c.,  as  George  Viscount  Townshend  and 
Lord  de  Ferrars,  during  their  joint  lives,  should  appoint,  and,  in  default  of  such  joint 
appointment,  then  as  Lord  de  Ferrars,  if  he  should  survive  George  Viscount  Towns- 
hend, should  appoint,  and,  in  default  of  such  last-mentioned  appointment,  to  the  use 
of  George  Viscount  Townshend  and  the  heirs  male  of  his  body,  with  divers  remainders 
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over.  The  indenture  of  lease  of  the  19th  of  March  1777  was  entered  at  the  Fen 
Office  on  the  14th  of  August  1815 ;  but  the  release  was  never  entered  there. 

By  indenture  of  the  23d  of  December  1777,  in  consideration  of  the  marriage 
between  George  Townshend  Baron  de  Ferrars  and  Charlotte  Mainwaring  Ellerker, 
George  Townshend  Baron  de  Ferrars  covenanted,  in  case  he  survived  his  father,  to 
settle^  hereditaments  of  the  [133]  yearly  value  of  £5000,  of  which  he  should  become 
seized  in  tail  as  aforesaid  on  the  decease  of  his  father,  George  Lord  Viscount  Town- 
shend, to  certain  uses  which  have  since  determined  or  failed  of  effect,  with  remainder 
to  the  use  of  the  first  and  other  sons  of  the  then  intended  marriage  successively  in 
tail  male,  with  divers  remainders  over.  The  last-mentioned  indenture  was  entered  at 
the  Fen  Office  on  the  19th  of  December  1828.  George  Viscount  Townshend,  who, 
some  time  before  his  death,  was  created  Marquis  Townshend,  died  in  1807. 

George  Townshend  Baron  de  Ferrars,  who,  on  the  death  of  his  father,  became 
George  Marquis  Townshend,  by  his  will,  bearing  date  the  19th  of  July  1811,  devised 
the  farm  to  his  brother.  Lord  John  Townshend  and  Robert  Blake,  Esq.,  and  their 
heirs,  upon  trust,  by  mortgage  or  sale  thereof,  to  levy  and  raise  so  much  money  in 
aid  of  his  personal  estate  not  specifically  disposed  of  as  would  be  sufficient  to  pay 
his  debts,  legacies,  and  funeral  and  testamentary  expenses,  and,  as  to  such  part 
thereof  as  should  not  be  sold  for  those  purposes,  upon  trust  to  convey  the  same  to 
the  use  of  Lord  John  Townshend  and  Robert  Blake  and  their  heirs,  during  the  life  of 
Lord  Charles  Vere  Ferrars  Townshend,  son  of  the  testator,  upon  the  trusts  therein 
mentioned,  and,  after  the  decease  of  Lord  Charles  Vere  Ferrars  Townshend,  to  the 
use  of  the  first  and  every  other  son  of  Lord  Charles  Vere  Ferrars  Townshend, 
successively,  in  tail  male,  with  divers  remainders  over. 

The  Marquis  of  Townshend  died  on  the  28th  of  July  1811.  By  lease  and  release 
of  the  r2th  and  13th  of  June  1815,  the  release  being  made  between  Lord  John 
Townshend,  Robert  Blake,  the  present  Marquis  of  Townshend  (who  was  the  son  of 
the  late  marquis),  and  various  other  [134]  persons,  after  reciting  indentures  of  lease 
and  release  of  the  30th  and  31st  of  May  1811,  by  which  the  late  marquis  conveyed 
his  estates  in  Cambridgeshire  and  certain  other  counties  to  John  Smith  and  Francis 
William  Saunders  and  their  heirs,  upon  ceitain  trusts  for  raising  and  paying  several 
sums  of  money,  and,  subject  thereto,  in  trust  for  the  late  marquis,  his  heirs  and 
assigns ;  and  after  reciting  the  will  of  the  late  marquis  and  his  death  :  it  was 
witnessed  that,  far  barring  all  estates  tail  (if  any)  and  all  reversions  and  remainders 
thereupon  expectant  or  depending  of  and  in  the  estates  comprised  in  the  release  of 
the  31st  of  May  1811,  and  for  confirming  and  corroborating  the  title  of  Smith  and 
Saunders,  as  trustees  as  aforesaid,  of  and  in  the  same  estates,  and  for  strengthening  and  con- 
firming the  title  of  Lord  John  Townshend  and  Robert  Blake,  as  devisees  as  aforesaid, 
of  and  in  the  same  estates,  the  four  last-mentioned  persons,  together  with  the  present 
marquis,  conveyed  the  farm  and  other  estates  unto  and  to  the  use  of  Sir  Giles  Godin 
and  his  heirs,  to  make  him  tenant  to  the  prwcipe  for  the  purpose  of  suffering  three  or 
more  recoveries,  which  were  to  enure  to  the  use  of  Smith  and  Saunders  and  their 
heirs,  upon  the  trusts  therein  mentioned.  The  recoveries  were  accordingly  suft'ered 
in  Trinity  term  in  the  55th  year  of  Geo.  3d.  The  indentures  of  the  12th  and  13th  of 
June  1815  were  not  entered  at  the  office  of  the  Commissioners  of  the  Lower  Fen 
Drainage,  until  the  19th  of  December  1828 ;  and  they  were  so  entered  and  registered 
at  the  request  and  expense  of  Thomas  Skeels,  a  purchaser  of  part  of  the  estates  of  the 
late  Marquis  Townshend  from  Smith  and  Saunders,  the  trustees  for  sale. 

By  lease  and  release  of  the  5th  and  6th  of  February  1816,  Smith  and  Saunders 
and  Lord  John  Townshend  and  Blake  conveyed  the  farm  to  William  Dunn  Gardner, 
[135]  his  appointee,  heirs  and  assigns.  The  last-mentioned  indentures  were  entered 
at  the  Fen  Office  on  the  18th  of  June  1818. 

By  lease  and  release  of  the  28th  and  29th  of  May  1818,  Gardner  conveyed  the 
farm  to  John  Shearing,  the  testator  in  the  cause,  his  heirs  and  assigns.  The  last^ 
mentioned  indentures  were  entered  at  the  Fen  Office  on  the  15th  of  June  1818. 

A  petition,  presented  by  two  of  the  parties  to  the  suit,  after  stating  the  8th  section 
of  the  Bedford  Level  Act  and  the  deeds  and  other  matters  before  mentioned,  alleged 
that,  by  the  articles  of  agreement  of  the  20th  of  May  1723  and  the  indentures  of 
lease  and  release  of  the  17th  and  18th  of  March  1726,  George  Marquis  of  Townshend 
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became  tenant  in  tail  male  of  the  Metlam  farm,  under  the  limitation  thereof,  therein 
contained,  to  the  use  of  the  first  and  other  sons  of  Charles  Townshend  by  Awdry 
Harrison,  successively,  in  tail  male  ;  that  George  Marquis  of  Townshend  died  in  the 
year  1807,  leaving  George  Townshend  Baron  de  Ferrars  his  eldest  son  and  heir  at  law 
him  surviving,  who  thereupon  became  Marquis  of  Townshend  and  entitled  to  the 
Metlam  farm,  for  an  estate  tail  to  him  and  the  heirs  male  of  his  body ;  and  after- 
wards, viz.,  in  the  year  1811,  died  leaving  the  present  marquis,  his  eldest  son  and 
heir  at  law,  who  thereupon  became  entitled  to  the  farm  for  an  estate  tail  to  him  and 
the  heirs  male  of  his  body  ;  that  Dobede,  the  purchaser  under  the  decree,  contended 
that  the  estate  tail  created  by  the  articles  of  agreement  of  the  20th  of  May  1723  and 
the  indentures  of  the  17th  and  18th  of  March  1726  was  intended  to  have  been  barred 
by  the  indenture  of  bargain  and  sale  of  the  22d  of  June  1751  and  the  reco-[136]- 
very  suffered  in  pursuance  thereof  in  Trinity  term  in  the  24th  and  25th  years  of 
Geo.  2d.  ;  but  the  same  indenture  and  recovery  had  not  that  etfect,  as  the  bargain 
and  sale  was  not  entered  at  the  Fen  Office  till  the  year  1815,  and  there  was  no  tenant 
to  the  prcBcipe  at  the  time  the  recovery  purported  to  be  suffered  ;  and  that  estate  tail 
was  not  barred  by  the  bargain  and  sale  of  1776  and  the  recovery  suffered  in  pursuance 
thereof,  by  reason  of  the  bargain  and  sale  not  having  been  entered  at  the  Fen  Office 
till  the  year  1815  ;  and,  further,  that  the  same  estate  tail  was  not  barred  by  the  lease 
and  release  of  the  12th  and  13th  of  June  1815  and  the  recovery  suffered  in  pursuance 
thereof,  by  rea.son  of  the  last-mentioned  indentures  not  having  been  entered  at  the 
Fen  Office  till  the  year  1828  ;  and  the  possession  which  had  been  had  thereunder  had 
not  been  adverse  to  the  present  Marquis  of  Townshend,  because  his  title  to  the  farm 
was  thereby  admitted,  and  those  indentures,  having  been  entered  at  the  Fen  Office  in  the 
year  1828,  the  possession  of  the  farm  could  not  become  adverse  to  the  parties 
claiming  under  the  estate  tail  till  the  death  of  the  present  marquis.  But  the 
Petitioners  contended  that  the  title  was  good,  whether  it  was  to  be  considered  as  a 
title  depending  upon  the  operation  of  the  above-mentioned  Act  of  Parliament,  which, 
they  submitted,  was  only  a  registry  Act,  and  did  not  require  deeds  to  be  entered 
with  the  registrar  appointed  by  virtue  of  the  Act,  except  for  the  purpose  of  enabling 
the  corporation  to  know  who  were  the  owners  liable  to  the  assessments  referred  to  by 
the  Act,  or  for  the  benefit  of  third  parties  :  or  whether  it  was  to  be  considered  as  a 
title  depending  upon  adverse  possession,  under  the  Statute  of  Limitations  (3  &  4 
Will.  4,  c.  27) ;  for  that  the  right  of  the!present  Marquis  of  Townshend  must  be  con- 
sidered as  having  been  an  expectant  estate  under  the  3d  section  of  that  Act,  the  time 
[137]  for  claiming  which,  or  the  adverse  possession  against  which,  began  on  the  demise 
of  his  father  in  July  1811  ;  and  that,  under  the  2d  section  of  the  same  Act,  the 
present  marquis  had  20  years  for  asserting  his  right :  and,  not  having  so  done,  he 
was  barred  :  and,  under  the  21st  section  of  the  Act,  all  those  persons  were  also  barred 
that  he  might  have  lawfully  barred  :  and  that  neither  the  recovery  deeds  of  June 
1815,  nor  the  enrolment  of  those  deeds  in  1828,  was  any  acknowledgement  of  the  right 
of  the  present  Marquis  Townshend,  so  as  to  prevent  the  bar  by  adverse  possession  ; 
for  the  Petitioner  submitted  that,  according  to  the  14th  section  of  the  Act,  the 
acknowledgement,  in  order  to  preserve  the  right,  must  be  an  acknowledgement  in 
writing  under  the  hand  of  the  party  in  possession  given  to  the  other  party  or  his 
agent,  which,  it  was  further  submitted  by  the  petition,  those  deeds  clearly  were  not; 
but,  on  the  contrary,  the  recovery  deed,  so  far  as  the  present  Marquis  Townshend 
was  concerned,  was  most  cautiously  worded  to  avoid  even  the  imputation  of  any 
admission  of  the  title  ;  it  being  expressed  to  be  made  for  barring  all  estates  tail  {if 
any)  and  all  remainders  dependent  thereon  ;  and  it  was  further  submitted  by  the 
petition  that,  if  the  said  recovery  deed  was  no  acknowledgement  of  title,  the  enrol- 
ment of  that  deed  in  1828  could  not  be  so  under  the  circumstances  above  stated. 

The  petition  prayed  that,  under  the  circumstances  above  stated,  it  might  be 
declared  that  a  good  title  was  deduced  to  Metlam  farm. 

The  following  are  the  enactments  of  the  Statute  of  Limitations,  3  &  4  Will.  4, 
c.  27,  which  were  referred  [138]  to  in  the  petition  and  in  the  course  of  the  argument: 
Sect.  2.  "That  after  the  31st  day  of  December  1833,  no  person  shall  make  an  entry 
or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  but  within  20  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or  distress  or  to  bring  such 
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action  shall  have  first  accrued  to  some  person  through  whom  he  claims ;  or,  if  such 
rifht  shall  not  have  accrued  to  any  person  through  whom  he  claims,  then  within  20 
years  next  after  the  time  at  which  the  right  to  make  such  entry  or  distress,  or  to 
bring  such  action,  shall  have  first  accrued  to  the  person  making  or  bringing  the  same." 
Sect  3  "That  when  the  estate  or  interest  claimed  shall  have  been  an  estate  or 
interest  in  reversion  or  remainder,  or  other  future  estate  or  interest,  and  no  person 
shall  have  obtained  the  possession  or  receipt  of  the  profits  of  such  land  or  the  receipt 
of  such  rent  in  respect  of  such  estate  or  interest,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  at  which  such  estate  or  interest  became  an  estate  or 
interest  in  possession."  Sect.  14.  "That  when  any  acknowledgement  of  the  title  of 
the  person  entitled  to  any  land  or  rent  shall  have  been  given  to  him  or  his  agent,  in 
writin''  signed  by  the  person  in  possession  or  in  receipt  of  the  profits  of  such  land,  or 
in  receipt  of  such  rent,  then  such  possession  or  receipt  of  or  by  the  person  by  whom 
such  acknowledgement  shall  have  been  given  shall  be  deemed,  according  to  the 
meaning  of  this  Act,  to  have  been  the  possession  or  receipt  of  or  by  the  person  to 
whom  or  to  whose  agent  such  acknowledgement  shall  have  been  given  at  the  time  of 
givin"  the  same,  and  the  right  of  such  last-mentioned  person  or  any  person  claiming 
throu'o-h  him,  to  make  an  entry  or  distress,  or  bring  an  action  to  recover  such  land  or 
rent,  shall  be  deemed  to  have  first  accrued  at,  and  not  [139]  before,  the  time  at  which 
such  acknowledgement,  or  the  last  of  such  acknowledgements,  if  more  than  one,  was 
given."  Sect.  21.  "That  when  the  right  of  a  tenant  in  tail  of  any  land  or  rent  to 
make  an  entry  or  distress,  or  to  bring  an  action  to  recover  the  same,  shall  have  been 
barred  by  reason  of  the  same  not  having  been  made  or  brought  within  the  period 
hereinbefore  limited  which  shall  be  applicable  in  such  case,  no  such  entry,  distress  or 
action  shall  be  made  or  brought  by  any  person  claiming  any  estate,  interest  or  right 
which  such  tenant  in  tail  might  lawfully  have  barred." 

Mr.  Jacob  and  Mr.  Patch,  for  the  Petitioners.  The  case  of  Eodson  v.  Skarpe  (10 
East,  350)  shews  that  there  is  no  weight  in  the  objection  that  the  deeds  for  making 
the  tenants  to  the  frcedpe  were  not  registered  at  the  respective  times  when  the 
recoveries  were  suffered  ;  and,  consequently,  those  recoveries  were  effectual  for  the 
purposes  for  which  they  were  suffered.  But  supposing  that  not  to  be  so,  there  has 
been  an  adverse  possession  for  a  sufficient  length  of  time  to  bar  any  title  under  the 
entail.  The  late  marquis  died  in  1811.  His  devisees  then  entered  into  possession; 
and,  in  1816,  they  sold  the  farm  to  Gardner,  under  whom  the  vendors  claim  :  so  that, 
from  1811,  that  is,  for  more  than  20  years,  there  has  been  a  possession  adverse  to  the 
entail.  The  consequence  is  that  not  only  the  estate  tail  is  barred,  but  all  the  estates 
and  interests  which  the  tenant  in  tail  might  have  barred  by  suffering  a  recovery  are 
destroyed.  (See  3  &  4  Will.  4,  c.  27,  ss.  2  and  21.)  Therefore  the  present  marquis 
and  all  persons  claiming  after  his  estate  tail  are  barred.  Moreover,  in  1815,  the 
present  marquis  joined  in  confirming  the  title  of  his  father's  devisees ;  so  that, 
quacunque  tid,  the  title  is  free  from  objection. 

[140]  Mr.  G.  Richards,  for  the  purchaser.  The  eighth  section  of  the  Bedford 
Level  Act  first  of  all  enacts  that  conveyances  of  any  part  of  the  95,000  acres,  entered 
with  the  registrar,  shall  be  of  equal  force  to  convey  the  freehold  and  inheritance 
thereof,  as  if  the  same  were  for  valuable  consideration,  enrolled,  within  six  months,  in 
one  of  the  King's  Courts  of  Record  at  Westminster :  and  then  it  enacts  that  no  con- 
veyance of  any  part  of  the  95,000  acres,  except  leases  for  seven  years  or  under,  in 
possession,  shall  be  of  force  but  from  the  time  it  shall  be  entered  with  the  registrar 
as  aforesaid.  Nothing  can  be  more  clear  and  positive  than  the  language  of  this 
section.  Hodsm  v.  Sharpe  was  the  case  of  an  action  brought  by  a  landlord  against  his 
tenant ;  and  all  that  it  decides  is  that  the  Act  was  not  intended  to  operate  as  between 
parties  standing  in  that  relation  to  each  other.  It  is  a  decision  founded  on  the  well- 
known  principle  of  law,  that  a  tenant  shall  not  be  allowed  to  dispute  his  landlord's 
title.  The  language  of  Lord  Ellenborough  and  of  the  other  learned  Judges  implies 
that,  as  between  strangers  or  persons  between  whom  no  privity  exists  (as  is  the  case 
here),  the  objection  for  want  of  registration  of  the  deed  would  be  fatal. 

Next,  as  to  the  point  of  adverse  po.ssession.  Supposing  that,  in  this  case,  there 
had  been  any  adverse  possession,  the  release  of  June  1815,  which  the  trustees  accepted 
from  the  present  marquis,  obviously  alludes  to  the  estates  tail  and  remainders  over  as 
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subsistiDg.  The  registration  of  that  deed  in  1828  was  a  sufficient  acknowledgement 
to  prevent  the  estates  tail  and  the  remainders  over  from  being  barred  by  length  of 
time.  (See  3  &  4  Will.  4,  c.  17,  s.  14.)  And,  supposing  that  the  conveyance  of  June 
1815  has  [141]  any  operation,  it  can  have  no  eflect  beyond  the  life  of  the  present 
marquis :  and,  therefore,  upon  his  death,  either  his  issue  or  the  persons  entitled  in 
remainder  or  reversion  may  claim  the  farm. 

I  submit,  therefore,  that  both  upon  the  construction  of  the  local  Act,  and  upon  the 
point  of  length  of  time,  the  Master  has  come  to  the  right  conclusion. 

Mr.  Jacob,  in  reply.  The  release  of  June  1815  does  not  contain  an  acknowledge- 
ment of  any  estate  tail.  The  expression  used  iu  it  is  "all  estates  tail,  if  any."  How 
can  the  registration  of  that  deed  be  an  acknowledgement  sufficient  to  take  the  case 
out  of  the  Statute  of  Limitations !  In  order  to  have  that  efl'ect,  it  must  be  an 
acknowledgement  in  writing,  signed  by  the  person  in  possession,  and  given  to  the 
party  entitled,  or  his  agent.  But,  in  this  case,  that  which  is  said  to  have  been 
acknowledgement  was  given,  not  to  the  party  entitled,  but  to  the  clerk  of  the  Fen 
Office.  The  deeds  purporting  to  create  the  entail  also  were  not  registered  ;  if  so, 
then  according  to  the  purchaser's  own  argument,  no  estate  tail  was  ever  created. 

The  main  question  is,  what  is  the  meaning  of  those  words  in  the  local  Act  which 
say  that  no  conveyance  of  any  part  of  the  95,000  acres  shall  be  of  force  until  it  shall 
be  entered  with  the  registrar  ?  Does  it  mean  that  the  conveyance  shall  not  be  of 
force  for  any  purpose,  or  shall  not  be  of  force  with  reference  to  the  purposes  of  the 
Act.  I  apprehend  that  it  means  with  reference  to  the  purposes  of  the  Act.  The 
owners  of  the  95,000  acres  were  to  have  votes  in  the  election  of  the  officers  of  the 
corporation,  and  were  to  be  subject  to  rates  and  taxes ;  [142]  and  it  was  for  those 
purposes  and  for  those  purposes  alone,  that  it  was  necessary  that  the  conveyances  to 
them  should  be  registered  at  the  Fen  Office.  The  Act  does  not  alter  the  common  law 
or  repeal  any  prior  statute ;  consequently,  the  deeds  were  to  be  valid  as  between  the 
parties  to  them  ;  and  the  nullity  was  confined  to  the  purposes  of  the  Act. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  wished  to  take  a  little  time  for  con- 
sideration in  this  case,  not  for  the  purpose  of  satisfying  any  great  doubt  that  I  had 
as  to  the  general  principle,  but  for  the  purpose  of  reading  over  the  whole  of  the 
Bedford  Level  Act. 

The  case  is  a  very  simple  one. 

Upon  the  marriage  of  Charles  Townshend,  afterwards  Viscount  Townshend,  with 
Awdry  Harrison,  articles  were  made,  by  virtue  of  which,  in  equity,  there  was  a 
limitation  in  strict  settlement  created,  which  had  the  effect  of  making  the  eldest  son 
of  the  marriage  tenant  in  tail  in  equity.  After  the  articles  of  agreement  had  been 
executed,  a  conveyance  was  made,  by  lease  and  release,  of  the  17th  and  18th  of  March 
1726,  which  clothed  the  equitable  interests  with  the  legal  estate,  and,  therefore,  so 
far  as  it  went,  tended  to  make  the  eldest  son  of  the  marriage  tenant  in  tail.  It  seems 
that  the  eldest  son  of  the  marriage  was  George  Marquis  Townshend,  who  died  in 
1807.  By  bargain  and  sale  of  the  22d  of  June  1751  and  a  recovery,  the  estate  tail 
and  remainders  over,  so  far  as  the  bargain  and  sale  and  recovery  had  effect,  were 
barred.  Then  instruments  of  lease  and  release  and  appointment  of  the  16th  and  17th 
of  December  1751  were  executed,  which,  so  far  as  they  went,  had  the  effect  of  making 
the  Marquis  of  Townshend  tenant  for  [143]  life,  and  his  eldest  son,  who  afterwards 
became  Lord  de  Ferrars,  tenant  in  tail.  Then  there  was  a  bargain  and  sale  of  the  1.3th 
of  February  1776  and  a  recovery,  which  were  intended  to  have  the  effect  of  barring 
the  estate  tail  that  had  been  last  created,  and  of  reconveying  the  estate,  subject  to  a 
joint  power  of  appointment  reserved  to  the  marquis  and  his  son.  Lord  de  Ferrars,  and 
to  a  separate  power  of  appointment  reserved  to  the  son  in  case  he  should  survive  his 
father,  to  the  uses  to  which  the  estate  previously  stood  limited.  And  then  deeds  of 
lease  and  release  and  appointment  of  the  19th  and  20th  of  March  1777  were  executed, 
which  purported  to  settle  the  estate  in  strict  settlement  on  the  marquis  and  his  son 
Lord  de  Ferrars,  subject,  however,  to  the  joint  appointment  of  the  marquis  and  his 
son,  and,  in  default  of  such  joint  appointment,  subject  to  the  appointment  of  the  son, 
if  he  survived  his  father.  Then  a  deed  of  the  2.3d  of  December  1777  was  executed 
by  Lord  de  Ferrars,  which  did  not  purport  to  convey  any  estate,  but  merely  operated 
by  way  of  covenant :  and,  then  there  was  the  will  of  Lord  de  Ferrars,  who  had 
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become  the  second  Marquis  of  Townshend,  by  virtue  of  which  he  attempted  to  devise 
the  estate  in  question  virtually  upon  trust  to  sell. 

The  second  marquis  died  in  IbU. 

Then  certain  deeds  of  the  12th  and  13th  of  June  1815  were  executed  by  the  present 
Marquis  of  Townshend,  who  was  the  eldest  son  of  the  late  marquis  ;  and  under  those 
deeds  the  vendors  in  this  case  claim  as  against  the  Townshend  family.  Now,  the 
obiection  to  the  title  is  that  the  lease  and  release  of  the  17th  and  18th  of  March  1726 
were  not  registered  at  the  Fen  Office  till  the  19th  of  December  1828;  that  [144]  the 
bargain  and^sale  on  the  22d  of  June  1751,  and  the  lease  and  release  of  the  16th  and 
17th  December  1751,  and  the  bargain  and  sale  of  the  13th  of  February  1776,  were 
not  registered  till  the  29th  of  March  1815;  and,  moreover,  that  it  appears  that  the 
lease  for  a  year  of  March  1777  was  registered  on  the  14th  of  August  1815  ;  but  the 
corresponding  release  never  has  been  registered  at  all.  The  deeds  which  had  the 
effect  of  conveying  the  estate  from  the  Townshend  family  to  the  person  under  whom 
the  purchaser  claims  were  registered  on  the  19th  of  December  1828. 

Now,  but  for  the  question  which  arises  upon  the  Bedford  Level  Act,  there  would 
be  no  objection  at  all  to  the  title.  That  objection  arises  upon  the  language  of  the  8th 
section  of  the  Bedford  Level  Act,  which  enacts  "that  all  conveyances  by  indenture 
of  the  95,000  acres  "  (that  is  to  say,  of  that  portion  of  the  great  level  consisting  of 
400  000  acres,  which  had  been  previously  allotted  to  the  Earl  of  Bedford  and  the 
co-adventurers  with  him  in  the  work  of  draining  the  great  level)  "  or  any  part 
thereof  entered  with  the  said  registrar  in  a  book  to  be  kept  for  that  purpose,  shall  be 
of  equal  force  to  convey  the  freehold  and  inheritance  of  the  said  95,000  acres  or  any 
part  thereof,  as  if  the  same  conveyances  by  indenture  were  for  valuable  considerations 
of  money  enrolled  within  six  months  in  one  of  the  King's  Courts  of  Record  at 
Westminster."  That  is  a  portion  of  the  section  which  appears  to  me  to  convey  a 
benefit,  and  was  meant  to  convey  a  benefit,  namely,  by  making  all  conveyances  of  the 
95  000  acres  or  any  part  thereof,  by  indenture  registered  in  the  Fen  Office,  to  have  the 
same  force  and  effect  as  if  they  had  been  by  bargain  and  sale  enrolled  under  the 
statute  of  Hen.  8.  It  was  obviously  meant  to  give  an  increased  convenience  to  the 
owners  [145]  of  this  land.  The  come  the  following  words  : — "  And  no  lease,  grant  or 
conveyance  of,  or  charge  out  of  or  upon  the  said  95,000  acres  or  any  part  thereof, 
except  leases  for  seven  years  or  under  in  possession,  shall  be  of  force  but  from  the 
time  it  shall  be  entered  with  the  said  registrar  as  aforesaid  ;  the  entry  whereof  being 
endorsed  by  the  said  registrar  upon  such  lease,  grant,  conveyance  or  charge,  shall  be 
as  good  and  effectual  in  the  law  as  if  the  original  book  of  entries  were  produced  at  any 
trial  at  law  or  otherwise."  Now,  it  is  obvious  that  the  latter  part  of  this  section  is 
meant  to  confer  a  benefit,  in  this  way,  namely,  by  making  an  endorsement  upon  the 
deed  proof  of  the  registration,  instead  of  putting  the  parties,  who  might  wish  to  prove 
the  registration,  to  the  necessity  of  resorting  to  an  authenticated  copy  of  what  had 
been  done  at  the  Register  Office.  Then  the  question  is  whether  those  words  in  the 
first  part  of  the  latter  portion  of  this  section  are  to  be  taken  as  making  any  lease, 
grant  or  conveyance  to  be  absolutely  of  no  force,  except  from  the  time  when  it  should 
be  entered  with  the  registrar.  I  confess  that,  at  the  time  when  the  question  was 
argued  before  me  (not  having  for  some  time  read  over  this  Act),  it  appeared  to  me 
that  what  was  said  by  Mr.  Jacob  in  answer  to  the  objection  to  the  title  was  the 
correct  answer,  namely,  that  the  intention  of  the  framers  of  this  Act  was  that  no 
conveyance  of  any  portion  of  the  95,000  acres  should  be  of  force  for  the  purposes  of 
the  Act,  until  it  should  be  registered  ;  and  upon  deliberately  reading  over  the  whole 
of  this  Act  of  Parliament,  I  think  that  that  is  the  true  construction.  It  appears  that 
after  a  recital  with  which  the  Act  is  introduced,  speaking  of  the  whole  work  together, 
that  is  the  work  which  consisted  not  merely  in  draining  the  95,000  acres,  but  the 
whole  of  the  district  comprised  in  the  Act,  it  is  recited,  "  that  [146]  the  same  cannot 
be  preserved  without  a  perpetual  constant  care,  great  charge  and  orderly  government ; 
which  being  represented  to  the  King's  most  excellent  Majesty  that  now  is,  he  hath 
been  graciously  pleased  to  declare  more  than  an  ordinary  willingness  to  promote  and 
countenance  a  work  of  so  public  concernment  and  many  ways  advantageous  to  his 
kingdom  :  to  the  end,  therefore,  that  a  work  of  this  nature  may  receive  public 
support  and  encouragement : "  then  follow  the  enacting  clauses.     It  appears,  there- 
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fore,  that  it  was  an  object  of  the  framers  of  this  Act  to  form  a  particular  mode 
of  governing  the  property,  and  of  determining  who  should  be  the  members  of  the 
gov'ernment  constituted  by  the  Act,  and  in  what  manner  taxes  should  be  raised  that 
were  necessary  for  the  purpose  of  keeping  up  the  work  which  had  been  accomplished. 
Then  by  the  i2th  section  it  is  provided  that  the  corporation  which  was  constituted  by 
the  Act  "  shall  give  public  notice  from  time  to  time,  of  the  parts  and  proportions 
of  the  said  95,000  acres  for  which  any  ias.  or  penalties  is  or  shall  be  in  arrear,  by 
affixing  openly  at  the  shire-house  or  market-place  in  Ely  aforesaid,  a  schedule  in 
parchment  under  the  seal  of  the  said  corporation,  containing  such  parts  and  proportions 
of  the  said  95,000  acres  for  which  any  tax  or  penalty  is  or  shall  be  in  arrear,  with 
the  name  and  names  of  the  respective  owner  or  owners  entered  upon  the  tax  roll  with 
the  said  corporation,  of  the  said  parts  and  proportions  of  the  said  95,000  acres  so 
in  arrear  : "  and  there  is  another  provision  in  the  Act  which  directs  that  the  persons 
who  are  to  form  the  corporation,  in  order  to  be  eligible  for  governors  or  bailifts,  sha,ll 
have  a  certain  number  of  acres  ;  and  in  order  to  be  eligible  as  conservators,  a  certain 
other  number  of  acres,  and  that  the  commonalty  shall  have  another  number  of  acres;  and 
there  are  [147]  throughout  a  great  variety  of  provisions  which  depend  upon  the  holding 
of  different  quantities  of  the  95,000  acres ;  and  I  cannot  but  think  that  the  main  object 
of  the  framers  of  this  Act  was  to  give  the  benefit  which  I  have  mentioned  ;  and,  in  the 
next  place,  to  declare  that  no  conveyance  should  be  of  force  for  the  purposes  of  the 
Act,  except  it  were  registered  ;  in  order  that,  as  much  as  possible,  all  dispute  might 
be  avoided  as  to  whatpersons  were,  at  any  time,  owners  of  the  land  who  were  to  be 
charged,  and  whose  land  was  to  be  distrained  upon  and  sold,  in  case  the  arrearages 
were  not  paid.  To  a  certain  extent,  that  \-iew  of  the  Act  is  supported  by  the  decision 
in  Hoil-tm  v.  Sharpe ;  but  I  confess  that  I  do  not  quite  go  along  with  the  view  of  the  Act 
taken  by  the  Judges  of  the  Court  of  Queen's  Bench  in  that  case.  It  seems  that  the 
question  in  that  case  arose  as  follows : — There  had  been  a  lease  made,  and  the  lease 
had  not  been  registered  ;  and  it  was  insisted  by  the  lessee  that  it  was  void  as  against 
his  landlord,  merely  because  it  had  not  been  registered.  Now,  in  the  argument  of 
the  case,  the  counsel  for  the  Plaintiff  said  that  the  lease,  though  invalid  till  regis- 
tered, as  against  third  persons  claiming  adversely,  was  yet  binding  between  the  parties 
themselves,  notwithstanding  the  words  of  the  Act  that  no  lease,  except  leases  for  seven 
years  or  under  in  possession,  should  be  of  force  but  from  the  time  it  should  be  entered 
with  the  registrar ;  for  that  only  means  of  no  force  as  against  third  persons.  This  seems 
to  have  caught  the  attention  of  the  Court,  for  the  following  passage  is  introduced  in 
a  parenthesis  :  "  The  Court  then  said  they  would  hear  what  could  be  urged  against 
that  construction."  It  seems  then  that  a  stop  was  put  to  any  general  argument,  and 
that  that  was  the  point  upon  which  the  Court  did  hear  counsel.  Now  Lord  Ellen- 
borough,  in  giving  judgment,  says:  "The  Act  [148]  no  doubt  meant,  for  the  pro- 
tection of  titles,  that  leases  and  conveyances  within  this  district  should  be  registered, 
that  every  person  interested  in  the  inquiry  might  know  in  whom  the  title  to  any  such 
land  was."  And  then  his  Lordship  goes  on  to  say,  "  And,  therefore,  as  against  persons 
who  have  been  deceived  by  the  omission  to  register,  or  even  as  against  those  who, 
without  being  deceived,  knew  that  the  Act  had  not  been  complied  with  and  relied  on 
it,  the  legal  objection  might  prevail  at  law."  Now  I  must  protest  against  the  adoption 
of  that  view  of  the  Act ;  because  that  is  a  \-iew  of  the  Act  which  is  directly  at  variance 
with  all  that  has  ever  been  held  in  this  Court  with  respect  to  the  Register  Acts.  It 
was  decided  by  Lord  Hardwicke,  in  Le  Xeve  v.  Le  Xeve  (3  Atk.  6i6),  that  where  a 
person  had  notice  of  a  non-registered  incumbrance,  and,  with  such  notice,  took  a  sub- 
sequent conveyance  and  caused  that  to  be  registered,  he  should  be  postponed  in  equity 
to  that  incumbrancer  of  whose  incumbrance  he  himself  had  notice  ;  and,  in  the  case  of 
Davis  V.  Lord  Strathmore  (16  Yes.  -419),  which  I  very  well  remember,  my  Lord  Eldon 
held,  precisely  in  accordance  with  the  doctrine  laid  down  by  Lord  Hardwicke  in 
Le  Xeve  v.  L«  Xeve ;  and,  therefore,  though  I  quite  agree  with  what  Lord  Ellenborough 
says  with  regard  to  the  object  of  the  Legislature  being  that  persons  interested  in  the 
inquiry  might  know  who  the  owners  of  the  land  were,  yet  I  must  protest  against  that 
latter  part  of  his  Lordship's  doctrine  which  would  go  to  extend  it  to  a  case  to  which, 
I  apprehend,  by  the  law  of  the  land,  as  administered  in  this  Court,  it  would  not  extend. 
Mr.  Justice  Le  Blanc  and  Mr.  Justice  Bayley  seem  to  agree  in  the  notion  that  this  Act 
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was  made  for  the  purpose  of  giving  general  notice ;  but  still  both  of  those  learned  [149] 
Judges,  and  especially  Mr.  Justice  Bayley,  intimate  that  there  was  another  ground  on 
which  the  action  might  be  maintained,  which  has  nothing  to  do  with  the  present 
question.  The  Court  of  King's  Bench,  however,  have,  to  a  certain  extent,  put  a  con- 
struction upon  the  Act  which  goes  to  mitigate  the  general  effect  of  the  words  in  the 
8th  section,  "  shall  be  of  force  but  from  the  time  it  shall  be  entered  with  the  registrar." 
And  I  wish  it  to  be  most  distinctly  understood  that  I  am  of  opinion  that  the  meaning 
of  those  words  is  not  that  conveyances  of  parts  of  the  95,000  acres  shall  not  have  any 
force  at  all,  but  that  they  shall  have  no  force  for  the  purposes  of  the  Act,  except  from 
the  time  of  their  being  entered  with  the  registrar.  That  being  my  opinion,  it  is  not 
necessary  for  me  to  advert  to  any  other  ground  upon  which  the  title  to  the  farm  may 
be  supported ;  though  I  must  say  that,  it  appears  from  what  is  stated  on  the  face  of 
this  petition,  that  the  possession  has  always  gone  with  the  apparent  title  under  the  deeds. 
The  persons  have  uniformly  taken  as  tenants  for  life  and  tenants  in  tail  in  succession, 
according  to  the  import  of  the  deeds ;  and  the  very  last  conveyance  was  made  by  the 
present  Marquis  of  Townshend  for  the  purpose,  in  fact,  of  confirming  his  father's  will ; 
and  the  possession  appears  uniformly  to  have  gone,  since  that  time,  according  to  the 
intent  of  the  parties  ;  therefore,  in  that  way,  the  title  would  be  perfectly  good.  But 
my  opinion  is  that,  independently  of  that  fact,  the  title  is  good  upon  the  true  and 
sound  construction  of  the  Bedford  Level  Act. 


[150]    Jones  v.  Winwood.    Feb.  16,  24,  1841. 

[S.  C.  10  L.  J.  Ch.  165 ;  5  Jur.  190 ;  3  M.  &  W.  653.     See  In  re  Bedingfield 
and  Herrings  Contract  [1893],  2  Ch.  336.] 

Power. 

In  1819  an  estate  was  settled  to  such  uses  as  T.  W.  D.  and  F.,  his  wife,  should,  during 
their  joint  lives,  appoint,  and  in  default  of  appointment,  to  the  use  of  W.  T.  D.  for 
life,  with  remainder  to  trustees  to  preserve,  &c.,  with  remainder  to  the  use  of  the 
wife  for  life,  with  remainder  to  trustees  to  preserve,  &c.,  with  remainder  to  the 
use  of  the  sons  of  T.  W.  D.  and  his  wife,  successively  in  tail,  with  remainder  to  the 
use  of  their  daughters  as  tenants  in  common  in  tail,  with  cross-remainders  in  tail, 
with  remainder  to  W.  T.  D.  in  fee.  In  1824  W.  T.  D.  took  the  benefit  of  the 
Insolvent  Debtors  Act,  and  conveyed  all  his  estate  to  the  provisional  assignee.  In 
1828  W.  T.  D.  and  F.,  his  wife,  in  execution  of  their  joint  power,  appointed  the 
estate  to  trustees  in  fee,  in  trust  to  sell.  The  trustees  afterwards  sold  the  estate. 
Held,  that  the  power  of  appointment  was  not  destroyed  by  the  conveyance  to  the 
provisional  assignee;  and  that  the  appointment  of  1828  vested  in  the  trustees  the 
whole  inheritance  in  fee,  except  that  portion  of  it  which  was  vested  in  the  provi- 
sional assignee. 

The  decision  in  Badham  v.  Mee,  7  Bing.  695,  and  1  Myl.  &  Keen,  32,  dissented  from. 

The  bill  was  filed  for  the  specific  performance  of  an  agreement  entered  into  on  the 
15th  of  November  1833  by  the  Plaintiffs  Isaac  Jones,  Patrick  Brown  and  William 
Thomas  Davies,  for  the  sale  of  an  estate,  in  the  parish  of  Kilie  Ayron  in  Cardigan- 
shire, to  Henry  Q.  Winwood,  for  £3801.  Some  time  after  the  agreement  was  made 
Henry  Q.  Winwood  assigned  the  benefit  of  it  to  his  brother,  the  Defendant  John 
Winwood.  The  purchaser's  counsel  having  perused  the  abstract  of  title  to  the  pro- 
perty, and  being  of  opinion  that  the  exercise  of  a  power  of  appointment  by  Davies, 
by  an  indenture  of  the  17th  of  September  1828,  was  invalid  at  law,  and,  therefore, 
that  the  Plaintiffs  could  not  make  a  good  title  to  the  estate,  the  parties  agreed,  on 
the  1st  of  July  1835,  that  a  suit  should  be  instituted  for  the  specific  performance  of 
the  agreement  of  1833,  and  that  the  purchaser  should  not,  either  in  the  Master's  office 
or  before  the  Court,  take  any  objection  to  the  title  except  the  one  before  alluded  to; 
and,  if  a  specific  performance  should  be  decreed,  that  he  would  consent  to  its  being 
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[151]  decreed  with  costs ;  and,  if  the  bill  should  be  dismissed,  that  he  would  pay  the 
PlaintitFs  costs  as  well  as  his  own. 

The  Defendant's  answer  contained  the  following  statements  with  respect  to  the 
title  to  the  estate. 

That  it  appeared,  by  the  abstract,  that  the  hereditaments  and  premises  were, 
under  and  by  virtue  of  indentures  of  lease  and  release  of  the  27th  and  28th  of 
December  1819,  and  a  fine  and  recovery  levied  and  suffered  in  pursuance  thereof, 
settled  (after  certain  uses  which  had  since  determined)  to  such  uses,  upon  such  trusts 
and,  generally,  in  such  manner  as  the  Plaintiff,  W.  T.  Davies  and  Frances,  his  wife, 
should,  from  time  to  time  during  their  joint  lives,  by  any  deed  or  deeds,  instrument 
or  instruments  in  writing  to  be  by  them  jointly  sealed  and  delivered  in  the  presence 
of  and  attested  by  two  or  more  credible  witnesses,  appoint,  and,  in  default  of  such 
appointment,  and,  in  the  meantime,  subject  thereto,  to  the  use  of  W.  T.  Davies  and 
his  assigns  for  his  life,  with  remainder  to  the  use  of  a  trustee  and  his  heirs,  for  the 
life  of  TV.  T.  Da\n'es,  upon  trust  to  preserve  contingent  remainders,  with  remainder 
to  the  use  of  Frances,  the  wife  of  W.  T.  Davies,  and  her  assigns,  for  her  life,  with 
remainder  to  the  use  of  the  trustee  and  his  assigns,  during  the  life  of  Frances  Davies, 
upon  trust  to  preserve  contingent  remainders,  with  remainder  to  the  use  of  the  first 
and  other  sons  of  W.  T.  Davies  and  Frances,  his  wife,  successively  in  tail  general, 
with  remainder  to  the  use  of  the  daughters  of  W.  T.  Davies  and  Frances,  his  wife,  as 
tenants  in  common  in  tail  general,  with  cross-remainders  between  and  among  them  in 
tail  general,  with  remainder  to  the  use  of  W.  T.  Davies,  his  heirs  and  assigns :  that, 
by  indentures  of  [152]  lease  and  release  of  the  26th  and  27th  of  March  1823,  the 
hereditaments  and  premises  were,  in  exercise  of  the  joint  power  of  appointment, 
reserved  to  W.  T.  Davies  and  Frances,  his  wife,  by  the  indenture  of  the  28th  of 
December  1819,  appointed  and  conveyed  by  them  unto  and  to  the  use  of  John 
Herbert,  Esq.,  his  heirs  and  assigns,  subject  to  a  proviso,  whereby  it  was  declared 
that,  upon  payment  by  "W.  T.  Davies  to  Herbert  of  £1400,  with  lawful  interest  at 
the  time  therein  mentioned,  Herbert,  his  heirs  or  assigns,  would  reconvey  and  assure 
the  hereditaments  to  the  uses  and  upon  and  for  the  trusts,  intents  and  purposes,  and 
with,  under  and  subject  to  the  powers,  provisoes,  declarations  and  agreements 
expressed  and  declared  concerning  the  same,  in  aTid  by  the  indenture  of  the  28th  of 
December  1819,  or  as  near  thereto  as  might  be  and  circumstances  would  permit :  that 
W.  T.  Davies,  in  August  1824,  was  discharged  from  prison  under  the  provisions 
of  the  Insolvent  Debtors  Act ;  and,  thereupon,  by  an  indenture  of  bargain  and  sale 
of  the  6th  of  August  1824,  he,  pursuant  to  the  directions  of  the  Act,  bargained  and 
sold  all  his  estate  in  the  hereditaments  (1)  to  the  provisional  assignee  of  the  estates 
and  effects  of  insolvent  debtors  in  England,  who,  by  an  indenture  of  bargain  and  sale 
of  the  18th  of  April  1825,  conveyed  the  same  to  the  Plaintiff,  Isaac  Jones  (the 
assignee  appointed  by  the  creditors  of  W.  T.  [153]  Davies) ;  that,  after  the  discharge 
of  W.  T.  Davies  under  the  Insolvent  Act,  and  the  execution  of  the  indentures  of 
bargain  and  sale  as  aforesaid,  W.  T.  Davies  and  Frances,  his  wife,  by  an  indenture  of 
appointment  of  the  17th  of  September  1828,  in  exercise  of  the  power  of  appointment 
to  them  reserved,  or  given  by  the  indenture  of  release  of  the  28th  of  December  1819, 
and  the  fine  and  recovery  levied  and  suffered  in  pursuance  thereof,  appointed  the 
hereditaments  and  premises,  subject  to  the  mortgage,  in  fee,  to  Herbert,  unto  and  to 
the  use  of  the  Plaintiff,  Patrick  Brown  and  Jenkin  Beynon  (the  latter  of  whom  never 
acted  under,  and  afterwards  duly  disclaimed  the  trusts  of  the  deed  of  appointment), 
their  heirs  and  assigns,  upon  trust  for  sale ;  and,  under  which  indenture  of  appoint- 
ment the  Plaintiff,  P.  Brown,  as  the  acting  trustee,  claimed  to  be  seised  of  the  equity 
of  redemption  in  fee-simple  of  the  hereditaments  and  premises,  or,  at  all  events,  to 

(1)  According  to  the  case  made  for  the  opinion  of  the  Barons  of  the  Exchequer, 
as  after  mentioned,  all  the  estate,  right,  title,  interest  and  trust  of  W.  T.  Davies,  to 
all  his  real  and  personal  estate  and  effects,  in  possession,  reversion,  remainder  or 
expectancy,  except  the  wearing  apparel  and  other  such  necessaries  of  the  insolvent 
and  his  family  not  exceeding,  in  the  whole,  the  value  of  £20,  were  conveyed  and 
assigned  to  the  provisional  assignee,  his  successors  and  assigns. 
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have  full  power,  in  conjunction  with  the  mortgagee  of  the  hereditaments  and  premises, 
and  Isaac  Jones'  to  make  a  title  to  the  fee-simple  of  the  hereditaments  and  premises 
discharged  from  the  uses  and  limitations  of  the  indenture  of  the  28th  of  December 
1819  :  but  that  he,  the  Defendant,  was  advised  and  submitted  that  W.  T.  Davies  had 
no  power  or  right,  after  his  insolvency  and  the  execution  by  him  of  the  bargain  and 
sale  of  his  real  estate  to  the  provisional  assignee  of  the  Insolvent  Debtors  Court,  to 
concur  with  Frances,  his  wife,  in  the  execution  of  the  power  of  appointment  reserved 
to  them  by  the  indenture  of  the  28th  of  December  1819;  and  that  no  estate  was 
vested  in  P.  Brown  under  such  appointment ;  inasmuch  as  the  power  of  appointment 
was  destroyed  by  the  insolvency  of  W.  T.  Davies  and  the  execution  of  such  bargain 
and  sale  as  aforesaid. 

[154]  At  the  hearing  of  the  cause  on  the  7th  of  April  1837,  it  was  ordered  that  a 
case  should  be  made  for  the  opinion  of  the  Barons  of  the  Exchequer  on  the  following 
questions. 

First,  whether  the  power  of  appointment  contained  in  the  indenture  of  release  of 
the  28th  of  December  1819,  in  the  pleadings  mentioned,  was  or  was  not  destroyed  by 
the  conveyance  of  the  6th  of  August  1824,  by  the  insolvent,  William  Thomas  Davies, 
of  all  his  estate  to  the  provisional  assignee  in  the  pleadings  mentioned? 

Second,  if  the  power  was  not  destroyed,  what  estate  passed  under  the  appoint- 
ment made  by  the  indenture  of  the  17th  of  September  1828,  in  the  pleadings  men- 
tioned ? 

The  case  having  been  argued,  the  Barons  of  the  Exchequer  returned  a  certificate 
in  favour  of  the  title,(l)  accompanied  by  the  following  reasons. 

"  In  this  case  we  propose  to  give  the  reasons  which  have  induced  us  to  give  our 
certificate  to  the  Lord  Chancellor  in  favour  of  the  Plaintiff. 

"  By  the  original  conveyance,  dated  the  27th  and  28th  of  December  1819,  certain 
lands  were  settled  to  such  uses  as  AVilliam  Thomas  Davies  and  his  wife  should,  at  any 
time  or  times,  and  from  time  to  time,  during  their  joint  lives,  b}''  deed  or  other 
instrument  in  writing,  duly  executed,  direct  and  appoint,  and,  in  default  of  and  until 
such  appointment,  to  the  use  of  William  Thomas  [155]  Davies,  for  life,  with  remainder 
to  trustees  to  preserve,  &c.,  and  then  to  the  use  of  his  wife  for  life,  and  then  in  like 
manner  to  the  use  of  his  sons,  in  succession,  in  tail  general,  and  then  to  the  use  of 
the  daughters  in  tail  general,  with  cross-remainders,  and  with  remainder  in  fee  to 
William  Thomas  Davies  himself.  In  1824  William  Thomas  Davies  took  the  benefit 
of  the  Insolvent  Act,  and  conveyed  to  the  provisional  assignee,  on  the  6th  of  August 
182-4,  all  his  interest  in  the  premises,  which  was  subsequently  transferred  by  the 
provisional  assignee  to  Isaac  Jones,  the  assignee  of  the  estate,  in  the  usual  way. 
Under  these  circumstances,  William  Thomas  Davies  and  his  wife,  in  execution  of 
their  joint  power  of  appointment,  conveyed  on  the  16th  and  17th  of  September 
1828,  by  lease  and  release,  the  premises  to  Patrick  Brown  and  Jenkin  Beynon,  in  fee, 
upon  trust  for  the  creditors  of  William  Thomas  Davies.  And  the  point  to  be 
considered  is  whether,  by  this  appointment,  any  estate  passed,  and  what  estate,  to 
the  trustees. 

"The  first  question  is  whether  the  power  was  revoked  by  the  conveyance  to  the 
provisional  assignee  ;  and  we  are  of  opinion  that  it  was  not.  Indeed,  on  this  part  of 
the  case,  there  seems  to  be  little  difficulty.  No  authority  was  cited  for  the  proposi- 
tion contended  for  by  the  Defendant's  counsel,  that  where,  by  previous  conveyance, 
a  party  has  prevented  himself  from  executing  a  power  as  fully  as  he  could  have 
originally  executed  it,  the  power  is  at  an  end.  Nor  can  any  such  proposition  be  main- 
tained. Even  upon  the  authority  of  the  decision  of  Badham  v.  Mee,  as  explained  by  Sir 
John  Leach,  this  question  may  be  answered  in  the  negative.  For  he  considered  the 
power  as  not  well  executed  in  that  case,  because  the  particular  limitations  made  by  the 
app3int-[156]-ment  under  it  could  not  have  been  valid  if  introduced  into  the  original 
deed  creating  the  power.  But,  if  the  previous  conveyance  had  altogether  put  an  end 
to  the  power,_such  reasons  would  have  been  wholly  unnecessary. 

"  Now  it  is  obvious,  as  was  indeed  pointed  out  by  the  Court  in  the  course  of  the 


(1)  See  the  certificate,  pos<,  158;  see  also  3  Mees.  &  Wels.  653. 
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argument,  that  limitations  might  have  been  made,  subsequently  to  the  conveyance  in 
182-1:,  which  would  apply  to  the  life-estate  of  the  wife  and  the  estates  tail  of  the 
children,  and  which  might  have  been  legally  introduced  into  the  original  deed,  and, 
consequently,  upon  the  principles  stated  in  Bculham  v.  Mee,  such  an  execution  of  the 
power  would  have  been  valid  ;  and,  if  any  valid  execution  of  the  power  could  have 
been  made,  the  first  of  the  Lord  Chancellor's  questions  must  be  answered  in  the 
negative. 

"  But,  in  truth,  the  whole  case  turns  upon  the  answer  to  be  given  to  the  second 
question.  For,  if  the  execution  of  this  power  by  the  deed  of  September  1828  be 
invalid,  then  no  estate  passed  by  it ;  and  the  original  limitations  contained  in  the  deed 
of  1819  remain  still  in  force. 

"  We  think,  after  full  consideration,  this  power  was  well  executed,  so  as  to  convey 
the  estate  for  life  of  the  wife  and  the  estates  tail  of  the  children  to  the  trustees  under 
the  deed  of  182S. 

"  We  cannot  adopt  the  principle  laid  down  by  Sir  J.  Leach  in  affirming  the  certifi- 
cate sent  by  the  Court  of  Common  Pleas  in  Badham  v.  Mee.  It  is  not  clear  that  such 
was  the  ground  on  which  that  Court  made  their  certificate,  the  reasons  for  which  were 
not  given  by  them. 

[157]  "  We  do  not  think  it  is  right  to  translate  into  words  the  effect  of  the 
appointment  under  the  power,  taken  in  conjunction  with  the  other  circumstances,  and 
then  to  consider  whether  such  limitations  could,  according  to  the  peculiar  rules  affect- 
ing the  transmission  of  landed  property,  have  been  legally  inserted  in  the  original 
deed. 

"  The  utmost  extent  to  which  the  principle  could  be  carried  (and,  looking  at  the 
principles  which  govern  the  execution  of  these  powers,  which  were  originally  mere 
modifications  of  equitable  uses,  taking  effect  as  directions  to  trustees,  which  bound 
their  conscience,  and  which  a  Court  of  Equity  would  compel  them  to  perform,  it  may 
be  questionable  whether  even  this  ought  to  be  done)  would  be  to  insert  the  limitations 
actually  contained  in  the  appointment  itself  in  the  original  deed,  and  then  to  examine 
whether  such  limitations  would  be  repugnant  to  any  known  rule  of  law.  Now,  if  we 
do  that  in  this  case,  no  difficulty  will  be  produced.  Here,  if  the  limitation  of  the 
estate  made  by  the  appointment  under  this  power  had  been  inserted  in  the  original 
deed,  there  would  have  been  no  incongruity  upon  the  face  of  that  instrument.  A 
fee  would  have  been  given  to  Brown  and  Beynon,  the  trustees,  and  no  more.  But 
then,  in  considering  what  operation  such  a  deed,  good  in  point  of  form,  will  have, 
the  Court  looks  at  the  other  circumstances ;  and,  finding  that  the  insolvent  had 
previously,  by  an  innocent  conveyance  (for  such  the  assignment  under  the  Lisolveiit 
Act  must,  we  think,  be  considered  to  be),  conveyed  away  his  life-estate  and  his 
remainder  in  fee,  it  adjudges  that  he  cannot,  by  executing  the  power,  derogate  from 
his  own  pre\'ious  conveyance,  and  concludes  therefore  that  the  deed  does  not  operate 
on  the  estates  prenously  assigned. 

[158]  "The  result  therefore  is  that,  by  executing  the  power,  the  insolvent  con- 
veys to  the  trustees  all  that  had  not  been  previously  assigned  under  the  Lisolvent 
Act  to  his  assignees.  In  conformity  with  this  opinion,  we  shall  send  our  certificate 
to  the  Lord  Chancellor. 

"  We  have,  however,  to  observe  that  no  notice  was  taken  in  the  argument  of  the 
previous  mortgage  for  £1400,  with  a  power  of  sale,  to  John  Herbert.  Our  opinion 
therefore  is  given  on  the  supposition  that  that  deed  forms  no  part  of  the  case.  If  it 
does,  we  are  not  prepared  to  say  that,  at  law,  the  execution  of  the  power  was  not 
inconsistent  with  that  conveyance." 

The  following  certificate  was  returned  by  the  Barons  of  the  Exchequer : — 

"  We  have  heard  this  case  argued  by  counsel  and  have  considered  it,  and  are  of 
opinion,  first,  that  the  power  of  appointment  contained  in  the  indenture  of  release  of 
the  28th  December  1819  was  not  destroyed  by  the  conveyance,  bearing  date  the  6th 
of  August  1824,  by  the  insolvent  W.  T.  Davies  of  all  his  estate  to  the  provisional 
assignee : 

"And,  secondly,  that,  by  the  indenture  of  the  17th  of  September  1828,  an  estate 
in  fee-simple  was  conveyed  to  the  trustees  therein  named,  subject,  however,  to  the 
estate  for  the  life  of  the  insolvent,  and  (on  failure  of  the  intermediate  estates)  to  the 
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remainder  in  fee  to  the  insolvent,  which  had  been,  prior  thereto,  conveyed  to  the 
assignees  of  the  insolvent's  estate.(l)  "Abinger.      W.  Holland." 

°  "J.  Parke.     E.  H.  Alderson. 

[159]  The  cause  now  came  on  to  be  heard  on  the  equity  reserved. 

Mr.  Wi^^ram,  Mr.  G.  Richards  and  Mr.  Walford,  for  the  Plaintiffs,  said  that,  as 
the  purchaser  had  consented  to  a  case  being  sent  to  law,  which  he  was  not  bound  to 
do,  he  was  compellable  to  complete  his  purchase,  provided  the  Court  confirmed  the 

certificate. 

Mr.  Knight  Bruce,  Mr.  Jacob  and  Mr.  Rudall,  for  the  purchaser.  There  are  two 
questions  in  this  case.  First,  whether  the  joint  power  of  appointment  given  to  Davies 
and  his  wife  existed  after  the  assignment  to  the  provisional  assignee.  Second,  if  it 
did,  whether  it  was  well  exercised  by  the  deed  of  the  17th  of  September  1828. 

First.  The  power  in  this  case  is  a  general  one;  and  there  is  no  authority  for 
saying  that  when  such  a  power  is  annexed  to  a  life-estate  vested  in  the  donee,  and 
that  estate  is  transferred  by  him  to  another  person,  the  power  is  any  longer  capable 
of  being  exercised  by  him.  The  cases  of  Badham  v.  Mee  (7  Bing.  695,  and  1  Myl.  & 
Keen,  32)  and  Hole  v.  Escott  (2  Keen,  44,  and  4  Myl.  &  Cr.  187)  are  direct  authorities 
ao-ainst  the  power  existing  under  such  circumstances.  Indeed,  there  is  a  stronger 
ground  for  holding  that  the  power  in  this  case  is  gone,  than  there  was  for  holding 
that  the  powers  in  those  cases  were  destroyed  :  for  there  the  powers  were  merely 
powers  of  selection  amongst  certain  specified  objects,  namely,  the  children  of  the 
donees;  but  here  the  power  is  a  general  one;  and  therefore  the  donee  might  [160] 
have  exercised  it  by  appointing  the  estate  to  himself.  There  the  appointment  was  in 
favour  of  the  children  ;  but  here  the  appointment  is  against  the  children. 

Secondly.  The  interest  attempted  to  be  created  by  the  deed  of  the  17th  of 
September  1828  is  illegal.  It  is  a  base  fee  with  a  remainder  over:  and,  as  no  estate 
tail  has  been  converted  into  a  base  fee,  the  estate  to  take  effect  on  the  determination 
of  the  base  fee  cannot  be  barred,     (See  3  &  4  Will.  4,  c.  74,  s.  19.) 

Jones  and  Brown  are  united  with  each  other  in  the  contract  for  sale.  They  are 
trustees  for  different  classes  of  creditors  and  for  different  purposes.  Who  is  to  give 
a  receipt  for  the  purchase-money  :  and  who  is  to  apportion  the  purchase-money  between 
them  1 

The  Court  of  Exchequer  cannot  overrule  the  decisions  in  the  Court  of  Common 
Pleas  and  in  this  Court.  Where  there  are  conflicting  decisions  upon  a  point  affecting 
the  title  to  an  estate,  this  Court  never  compels  the  purchaser  to  complete  his  purchase. 

Mr.  Eudall  referred  to.Co.  Litt.  265  a.,  Albany's  case  (1  Eep.  Ill),  Edwards  v.  Slater 
(Hard.  410),  Clerk  v.  Pywell  (2  Keb.  555),  Penne  v.  Peacock  (Ca.  temp.  Talb.  41),  Doe 
v.  Britain  (2  Barn.  &  Aid.  93),  Fearne  Cont.  Rem.  74,  Price  v.  Strange  (Madd.  &  Geld. 
159),  Willcox  V.  Bellaers  (Turn.  &  Russ.  491),  Sharpe  v.  Adcock  (4  Russ.  374),  and  Blosse 
V.  Lord  Clanmorris  (3  Bligh,  62). 

[161]  Mr.  Wigram,  in  reply.  The  conveyance  to  the  provisional  assignee,  being 
an  innocent  conveyance,  did  not  destroy  the  power  in  gross.  The  case  of  Badham  v. 
Mee  is  no  authority  against  the  certificate  of  the  Barons  of  the  Exchequer ;  for  that 
case  was  decided  merely  on  the  ground  that  the  appointment,  being  an  appointment 
of  an  estate  in  fee,  would  not  have  been  good  if  it  had  been  contained  in  the  deed 
creating  the  power.  All  that  the  Court  decided  in  Doe  v.  Britain  was  that  the  donee 
of  the  power  could  not  derogate  from  his  own  grant.  In  Hole  v.  Escott  the  contingent 
remainders  to  the  children  had  failed  for  want  of  a  freehold  to  support  them ;  and 
then  the  case  became  just  the  same  as  if  there  never  had  been  any  such  contingent 
remainders.  The  Lord  Chancellor  commences  his  judgment  by  saying  that  he  does 
not  mean  to  discuss  the  question  in  Badham  v.  Mee :  and  his  Lordship  held  the 
appointment  in  the  case  before  him  to  be  bad,  because,  the  contingent  remainders 
having  failed,  the  father  was  exerci-sing  the  power  so  as  to  take  effect  out  of  the  fee, 
that  is,  to  defeat  his  own  grant.  That  case  was  decided  solely  on  the  ground  that  the 
contingent  remainders  had  failed  for  want  of  a  freehold  to  support  them.     The  judg- 

(1)  The  above  was  correctly  taken  from  the  copy  of  the  certificate  with  which  the 
reporter  was  furnished. 
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meiit  does  not  at  all  proceed  upon  the  assumption  that  the  decision  in  Badham  v.  Mee 
was  right ;  and  it  has  never  been  spoken  of  as  a  decision  that  can  be  supported. 

It  was  said  that  the  appointment  made  by  the  deed  of  the  17th  of  September  1828 
was  bad,  because  by  it  a  fee  was  mounted  on  a  fee  ;  but  it  has  been  settled,  for  a  series 
of  years,  that  a  base  fee  may  exist  in  one  person,  and  a  remainder  in  fee  in  another, 
to  take  effect  on  the  determination  of  the  base  fee.(l) 

[162]  The  Yice-ChaN'CELLOR.  I  shall  take  time  to  consider  the  questions  which 
have  been  discussed  in  this  case ;  as  a  great  deal  has  been  said  which  requires  much 
consideration. 

Fell.  18.  The  Vice-Chaxcellor  [Sir  L.  Shadwelll  The  first  question  before  me 
is  whether  the  certificate  of  the  learned  Judges  of  the  Court  of  Exchequer  shall  be 
confirmed. 

I  am  clearly  of  opinion  that  it  ought  to  be  confirmed. 

They  have  thought  fit  to  give  the  reasons  for  their  opinion,  and  with  those  reasons 
I,  in  substance,  coincide. 

It  is  impossible  to  read  the  report  of  Badham  v.  Mee,  in  7  Bing.  704,  without  sup- 
posing that  the  ground  upon  which  the  Judges  of  the  Court  of  Common  Pleas  in  1831 
rested  their  opinion  was  really  that  which  Sir  J.  Leach,  according  to  the  report  in 
1  Myl.  &  Keen,  p.  54,  assumed  to  be  their  ground  for  giving  the  certificate,  and  made 
his  ground  for  confirming  it  in  1832. 

That  ground  plainly  admitted  that,  notwithstanding  the  bankruptcy  of  Richard 
Mee,  his  power  of  appointment  among  his  sons  subsisted,  as  unquestionably  it  did, 
subject  only  to  this  restriction,  that  he  could  not  exercise  it  to  the  prejudice  of  his 
assignees,  who  were  [163]  entitled  to  the  fee  in  remainder  after  the  estates  in  tail 
general  limited  to  the  sons  in  succession.  That  remainder  in  fee  the  assignees  took 
under  the  limitations  in  default  of  and  subject  to  any  appointment  under  the  power, 
whether  any  prior  estate  tail  might  or  might  not  be  enlarged  into  a  base  fee.  More- 
over, the  bankrupt,  Kichard  Mee,  did  not,  in  execution  of  his  power,  appoint  a  base 
fee,  so  as  to  give  ground  for  the  objection  that  Sir  J.  Leach  assumed.  But  the 
bankrupt  appointed,  in  fee-simple,  to  his  son  ;  and  the  law  provided  that  the  appoint- 
ment should  not  affect  the  remainder  in  fee,  which  the  assignees  had  previously 
acquired  by  virtue  of  the  limitation  in  default  of  appointment.  The  remainder  in 
fee,  therefore,  which  the  assignees  took  at  first,  continued  in  them  unaffected  by  the 
exercise  of  the  power. 

The  case  of  Thorpe  v.  Goodall,  17  Yes.  388,  460,  1  Rose,  40,  270,  and  the  Act 
6  Geo.  4,  c.  16,  s.  65,  77,  prove  that,  even  in  a  case  where  a  bankrupt,  but  for 
the  execution  of  a  power  by  him,  would  be  tenant  in  tail,  the  power,  as  well  as  the 
estate  tail,  is  vested  in  the  assignees. 

In  the  present  case,  subject  to  the  joint  power  of  appointment  given  to  the  husband 
and  wife,  the  estate  for  life  and  the  ultimate  remainder  in  fee  limited  to  the  husband, 
passed,  under  the  indentures  of  6  August  1824  and  18  April  1825,  to  Isaac  Jones, 
the  insolvent's  assignee  ;  and  the  appointment  of  September  1828  was  an  appointment 
in  fee,  which,  by  operation  of  law,  vested  the  whole  inheritance  in  fee-simple  in  Brown 
and  Beynon,  except  only  that  portion  of  it  which  was  already  vested  in  Isaac  Jones, 
and  which,  by  law,  could  not  be  affected  by  the  appointment.  The  whole  inheritance, 
except  [164]  that  portion,  was  then  vested  in  the  trustee  to  preserve  contingent 
remainders  in  the  wife  for  her  life,  and  comprehended  the  contingent  remainders  to 
the  children.  The  joint  power  of  appointment  might  have  been  exercised  in  various 
ways  without  injuring  the  estate  of  Isaac  Jones.  It  might  have  made  his  estate 
neither  better  nor  worse  by  appointing  that  the  daughters  should  take,  in  tail  general, 
before  the  sons.  It  might  have  made  his  estate  better  by  appointing  the  fee  at  once 
to  him. 

I  give  my  opinion  upon  this  part  of  the  case,  as  it  would  have  stood  if  the 
mortgage  of  1823  had  not  been  executed. 

(1)  Mr.  Ingram,  in  the  course  of  his  reply,  referred  to  1  Sugd.  Pow.  44,  45  and 
72  ;  and  to  the  observations  on  Badham  v.  Mee,  in  p.  SO  ;  and  also  to  Rattle  v.  Popham, 
Str.  992. 


576  BAILLIE   V.    JACKSON  10  SIM.  165. 

The  mortgage  certainly  does  not  make  the  title  worse,  but  rather  better;  as 
under  it  the  legal  estate  in  fee  may  be  acquired.  ^     ,     ^ 

The  next  question  is,  if  the  certificate  be  confirmed,  ought  the  Court  to  decree  the 
Defendant  to  take  the  title  1 

And  I  am  of  opinion  that  the  Court  ought  to  do  so. 

Though  I  am  clear  in  opinion  that  the  certificate  is  substantially  right,  I  am  free 
to  admit  that,  in  the  abstract,  the  certificate  of  the  Court  of  Common  Pleas,  confirmed 
by  Sir  J.  Leach,  must  create  a  doubt  when  there  is  only  opposed  to  it  the  certificate 
of  the  Court  of  Exchequer. 

But  it  is  impossible  to  read  the  pleadings  in  this  cause,  and  not  to  see  that  the 
real  intention  of  the  Plain  tiS's  and  the  Defendant  was  to  call  in  question,  as  Sir 
William  Follett,  according  to  the  report  in  3  Mee-[165]-son  &  Welsby,  is  stated  to 
have  said,  the  authority  of  the  decision  in  Badham  v.  Mee;  and  that,  if  it  should  be 
held  that'the  decision  in  Badham  v.  Mee  was  not  law,  the  Defendant  should  take  the 
title.  It  would  have  been  absurd  to  have  made  the  agreement  of  the  1st  of  July 
1835  upon  the  supposition  that,  if  a  decision  were  made  against  Badham  v.  Mee,  the 
Defendant  should  still  not  take  the  title,  on  the  ground  that  decision  against  decision 
left  the  matter  in  doubt.  The  utmost  that  could  have  been  expected  in  favour  of  the 
title  was  that  a  decision  might  be  obtained  in  opposition  to  that  in  Badham  v.  Mee. 

And,  as  I  understand  the  agreement  of  the  1st  of  July  1835,  the  objection  to  the 
agreement  of  the  15th  November  1833,  in  respect  of  its  having  been  made  by  Isaac 
Jones  and  Patrick  Brown,  for  a  sale  at  one  entire  sum,  is  one  that  cannot  now  be 
taken. 

The  decree  must  therefore  be  to  confirm  the  certificate,  and  order  a  specific 
performance  with  costs  to  be  paid  by  the  Defendant. 

[167]    Bailue  v.  Jackson.    Jwne  11,  1839. 
Crediiws'  Suit.     Infant.     Defendant.     Decree. 

After  a  decree  and  order  on  further  directions  in  a  suit  by  creditors,  the  Plaintift's 
discovered  that  there  was  an  infant  tenant  in  tail  of  the  deceased's  real  estates  in 
existence,  who  was  born  prior  to  the  filing  of  the  bill.  On  the  hearing  of  a  supple- 
mental suit,  by  which  the  infant  was  first  brought  before  the  Court,  the  accounts 
were  directed  to  be  taken  over  again  as  against  the  infant,  with  liberty  to  the 
Master  to  adopt  any  of  the  accounts  before  taken,  if  he  should  find  it  beneficial  to 
the  infant  so  to  do. 

In  a  suit  for  administering  the  property  of  a  person  deceased,  if  an  infant  Defendant 
is  interested  in  the  real  estates,  the  Court  will  not  direct  those  estates  to  be  sold 
until  the  accounts  of  the  personal  estate  have  been  taken  and  the  cause  heard  for 
further  directions. 

Josias  Jackson,  the  testator  in  the  cause,  devised  his  plantations  and  estates  in 
the  island  of  St.  Vincent,  to  trustees,  in  trust  for  his  eldest  son,  the  Defendant  Josias 
Jackson,  for  life,  and,  after  his  decease,  in  trust  for  his  children  as  tenants  in  common 
in  tail.  After  the  testator's  death,  the  Plaintiffs,  Messrs.  Baillie  &  Sons,  of  Bristol, 
merchants,  being  mortgage  and  judgment  creditors  of  the  testator,  filed  a  bill  against 
Josias  Jackson,  the  son,  Jennetta  Jackson,  the  widow  and  executrix  of  the  testator, 
the  trustees,  and  the  testator's  younger  children,  who  were  interested  in  his  estates 
under  the  trusts  of  his  will,  praying  that  the  sums  due  to  the  Plaintiffs  might  be 
raised  and  paid  out  [168]  of  the  testator's  real  and  personal  estates,  and  that  a 
manager,  receiver  and  consignee  might  be  appointed  of  the  real  estate. 

By  the  decree  in  the  cause,  made  on  the  13th  of  March  1828,  it  was  referred  to 
the  Master  to  inquire  and  state  what  estate  and  interest  the  testator  had  in  the 
plantations  and  the  live  stock  and  utensils  upon  or  belonging  thereto,  at  the  execution 
of  the  mortgage  deed  under  which  the  Plaintiffs  claimed,  and  what  other  mortgages, 
charges  and  encumbrances  there  were  affecting  the  plantations,  and  what  was  due 
thereon,  and  to  whom  ;  and  what  person  or  persons  was  or  were  entitled  to  the  rents 
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of  the  plantations,  either  in  priority  or  subject  to  such  mortgages,  charges  and 
encumbrances. 

On  the  3d  of  May  1832  the  Master  made  his  general  report  in  pursuance  of  the 
decree  :  and,  that  report  having  been  confirmed,  the  cause  came  on  for  further 
directions  on  the  21st  of  July  1832,  when  it  was  referred  back  to  the  Master  to  take 
an  account  of  what  was  due  to  the  Plaintiffs  and  the  several  other  parties  in  the 
pleadings  named,  in  respect  of  the  several  charges  and  encumbrances  affecting  the 
estates  in  the  cause,  and  to  ascertain  their  priorities. 

The  Master  having  made  his  report  in  pursuance  of  the  order  on  further  directions, 
and  that  repoft  having  been  confirmed,  the  cause  came  on  again  for  further  directions 
on  the  20th  of  July  1836  ;  and  the  Plaintifls  were  then  informed,  for  the  first  time, 
that  the  Defendant  Josias  Jackson,  the  testator's  son,  was  married,  and  had  issue  a 
son,  Henry  Barnewall  Jackson,  born  in  November  1822,  which  was  more  than  two 
years  before  [169]  the  bill  was  filed ;  and,  in  consequence  of  that  information,  the 
cause  was  ordered  to  stand  over  for  the  purpose  of  bringing  Henry  Barnewall  Jackson 
before  the  Court. 

The  Plaintiffs  accordingly  filed  a  supplemental  bill  against  Henry  B.  Jackson  and 
the  Defendants  in  the  original  suit,  stating  that  H.  B.  Jackson  alleged  that,  having 
been  born  before  the  filing  of  the  original  bill,  he  was  not  bound  by  any  of  the 
proceedings  in  the  suit ;  and  that  the  other  Defendants  alleged  that,  the  original  suit 
ha\Tng  been  imperfect  by  reason  of  H.  B.  Jackson  not  having  been  a  Defendant 
thereto,  all  the  proceedings  in  it  were  irregular,  and  they  were  not  bound  thereby ; 
but  the  Plaintiffs  charged  that  all  the  Defendants,  except  H.  B.  Jackson,  were  bound 
bv  the  decree,  orders  and  other  proceedings  in  the  original  suit.  The  supplemental  b  11 
further  stated  that  H.  B.  Jackson  then  alleged  that,  not  only  as  between  himself  and 
the  Plaintiffs,  but  as  between  himself  and  the  other  Defendants,  the  decree,  order  and 
other  proceedings  were  not  binding  upon  him ;  and  the  Plaintiffs  charged  that,  under 
the  circumstances  aforesaid,  the  Defendants  to  the  original  bill  were  necessary  parties 
to  the  supplemental  bill ;  and  that  the  Plaintiffs  were  entitled  to  the  benefit  of  the 
original  suit  and  the  proceedings  therein  as  against  all  the  Defendants  except  H.  B. 
Jackson  ;  and  that  they  were  entitled  to  the  same  or  the  like  relief  against  H.  B. 
Jackson,  as,  by  the  original  bill,  was  prayed  against  the  Defendants  thereto.  The 
supplemental  bill  prayed  that  the  Plaintiffs  might  have  the  benefit  of  the  suit  and 
proceedings  against  the  Defendants  (other  than  H.  B.  Jackson),  and  might  have  the 
same  or  the  like  relief,  as  against  H.  B.  Jackson,  in  respect  of  the  matters  therein 
stated  and  charged,  [170]  as,  by  the  original  bill,  was  prayed  against  the  Defendants 
thereto  in  respect  of  the  matters  therein  mentioned ;  and  that  the  bill  might  be 
deemed  and  taken  to  be  a  supplemental  bill  to  the  original  bill. 

The  original  suit  now  came  on;  again  to  be  heard  for  further  directions,  and  the 
supplemental  suit  came  on  to  be  heard  at  the  same  time. 

Mr.  Knight  Bruce  and  Mr.  Heathfield,  for  the  Plaintiffs,  said  that  the  question 
was  whether  the  accounts  which  had  been  taken  in  the  original  suit  were  not  conclusive 
upon  the  infant  Defendant,  Henry  Barnewall  Jackson  ;  or  whether  liberty  ought  to 
be  given  to  the  Master  to  adopt  such  of  the  accounts  as  he  might  think  proper ;  or 
whether  all  the  accounts  ought  to  be  taken  over  again.  They  cited  Brookfield  v. 
Bradley  (Jac.  632). 

Mr.  Wakefield  and  Mr.  Wray,  for  Henry  B.  Jackson,  said  that  it  could  not  be  for 
the  benefit  of  the  infant  Defendant  to  be  bound  by  anything  that  had  been  done  in 
his  absence. 

Mr.  Turner  and  Mr.  Bigg,  for  Warner  Ottley,  a  Defendant  to  both  suits,  said 
that  the  question  was  what  was  most  for  the  infant's  benefit ;  that,  if  all  the  accounts 
were  directed  to  be  taken  over  again,  and  the  Plaintiffs  succeeded  in  establishing  their 
claim  (as  they  had  done  in  the  original  suit),  the  costs  of  the  two  suits  would  fall 
upon  the  infant's  estate  ;  and  that  the  infant's  father  had  been  a  party  to  everything 
that  had  been  done  in  the  original  suit. 

[171]  Mr.  Anderdon  and  Mr.  E.  F.  Moore  appeared  for  the  other  Defendants. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that,  the  Defendant  to  the  supple- 
mental suit  being  an  infant,  all  the  accounts  must,  in  the  first  instance,  he  directed  to 
be  taken  again ;  but  that  the  decree  ought  to  be  so  constructed  as  not  to  bind  the 
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Master  to  put  the  infant's  estate  to  the  expense  of  taking  the  whole  of  the  accounts, 
unless  he  should  find  that  it  would  be  beneficial  to  the  infant  so  to  do. 

The  decree  which  was  drawn  up  was,  in  substance,  as  follows : — 

Declare  the  Plaintiffs  entitled  to  the  benefit  of  the  decree  of  the  13th  of  March 
1828  and  the  several  proceedings  under  the  same  and  subsequent  or  previous  thereto, 
against  all  the  Defendants  to  the  supplemental  suit,  except  the  infant  Defendant, 
Henr\'  Bamewall  Jackson,  the  only  son  of  the  Defendant  Josias  Jackson  and  the  first 
tenant  in  tail  in  esse  under  the  testator's  will ;  and  declare  the  said  decree  and  orders, 
and  the  accounts  taken  under  the  same,  not  binding  on  the  said  Defendant  the  infant 
H.  B.  Jackson  ;  and  refer  it  to  the  Master  to  take  an  account  of  the  personal  estate 
and  effects  (not  specifically  bequeathed)  of  the  said  testator,  Josias  Jackson,  come  to 
the  hands  of  the  Defendant,  Jennetta  Jackson,  his  widow  and  executrix,  or  to  the 
hands  of  any  other  person  or  persons  by  her  order  or  for  her  use ;  and  let  the  said 
Master  also  take  an  account  of  what  is  due  to  the  Plaintiffs  and  all  other  the 
creditors  of  the  said  testator ;  and  also  an  account  of  the  testator's  funeral  expenses 
and  legacies  ;  interest  to  be  computed  on  debts  and  legacies,  and  advertisements  to  be 
published  for  creditors  ;  and,  as  to  the  debt  claimed  [172]  by  the  Plaintiffs  to  be  due  to 
them  from  the  said  testator's  estate,  if  the  said  Master  shall  find  any  accounts  settled 
in  the  said  testator's  lifetime  and  signed  by  the  said  testator,  he  is  not  to  disturb  the 
same ;  and,  if  the  said  Master  shall  consider  it  to  be  for  the  benefit  of  the  infant 
Defendant,  Henry  Bamewall  Jackson,  to  adopt  any  of  the  accounts  already  taken 
under  the  decree  and  orders  in  the  original  cause,  he  is  to  be  at  liberty  to  adopt  the 
same  to  any  extent  or  in  any  respect  he  shall  think  for  the  benefit  of  the  said  infant 
Defendant,  and  to  state  any  special  circumstances  at  the  request  of  any  of  the  parties  ; 
and  let  the  said  testator's  personal  estate  (not  specifically  bequeathed)  be  applied  in 
payment  of  his  funeral  expenses  and  debts  in  a  due  course  of  administration,  and  then 
in  payment  of  the  legacies  given  by  his  will ;  and  let  the  said  Master  inquire  and 
state  what  charges  or  incumbrances  there  were  affecting  the  testator's  estates  at  his 
death,  and  what  charges  and  encumbrances  there  are  now  affecting  the  same,  and  what 
is  due  and  to  whom  in  respect  thereof  respectively ;  and  let  the  Master  state  their 
priorities  ;  and  let  the  said  Master  inquire,  and  state  to  the  Court,  what  real  estates  the 
said  testator  was  seised  of  or  entitled  to  at  the  time  of  his  death;  and  let  the  said  Master 
inquire  and  state  by  whom  and  in  what  character  the  rents  and  profits  of  the  real 
estates  which  the  said  testator  died  seised  of  or  to  which  he  was  entitled  at  the  time 
of  his  death  have,  from  the  death  of  the  said  testator  up  to  the  time  when  the 
Plaintiff's  were  appointed  consignees  in  the  original  cause,  been  received,  and  how  the 
same  have  been  applied  ;  and,  for  the  better  taking  the  said  accounts  and  discovery 
of  the  matters  aforesaid,  the  parties  are  to  produce  before  the  said  Master  upon 
oath  all  deeds,  &c.,  and  are  to  be  examined  upon  interrogatories,  &c.,  &c. ;  and  let 
the  consignees  and  managers  [173]  appointed  in  these  causes  be  continued  ;  and  this 
decree  is  to  be  without  prejudice,  as  between  the  Plaintiffs  and  all  the  Defendants 
except  the  said  infant  Defendant  Henry  Bamewall  Jackson,  to  any  of  the  decrees  and 
orders,  proceedings  and  arrangements  made  prior  to  the  date  hereof;  and  reserve 
further  directions  and  costs ;  and  any  of  the  parties  are  to  be  at  liberty  to  apply  to 
this  Court  as  they  may  be  advised. 

Mr.  Knight  Bruce  suggested  that  a  direction  for  the  sale  of  the  testator's  real 
estates  ought  to  be  inserted  in  the  decree,  the  whole  amount  of  the  testator's  personal 
estate  being  only  £1600,  and  the  sum  due  to  the  Plaintiffs  being  £29,000.  He  said 
that  it  was  now  the  constant  practice  of  the  Court  to  direct,  by  the  decree  at  the 
hearing  of  a  cause,  the  testator's  real  estates  to  be  sold  in  case  his  personal  estate 
should  appear  to  be  insufficient  for  payment  of  his  debts.     Lloyd  v.  Johnes  (9  Ves.  65). 

The  Vice-Chancellor  said  that  he  was  aware  that  what  was  asked  was  fre- 
quently done ;  but  the  impression  on  his  mind  was  that  it  was  done  because  the 
parties  desired  it :  and  that  the  Defendant  H.  B.  Jackson,  the  tenant  in  tail  of  the  real 
estates,  being  an  infant,  it  would  be  improper  to  direct  the  real  estates  to  be  sold 
until  the  accounts  of  the  testator's  personal  estate  and  debts  had  been  taken  by  the 
Master ;  and  then,  if  it  appeared  from  the  Master's  report  that  the  personal  estate 
was  insufficient  to  pay  the  testator's  debts,  the  Court,  on  hearing  the  cause  for  further 
directions,  would  direct  the  real  estates  to  be  sold. 
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[174]     Elizabeth  Clough,  Widow,  v.  L.ajvibert  and  Others.    June  21,  1839. 

[S.  C.  3  Jur.  672.] 

Husband  and  Wife.     Separation  Deed. 

A  separation  deed  recited  that  divers  unhappy  differences  subsisted  between  the 
husband  and  wife,  in  consequence  of  which  they  had  agreed  to  live  separate.  The 
husband  then  covenanted  to  paj'  an  annuity  to  a  trustee  for  the  wife  during  her 
life  ;  but  there  was  no  covenant  on  the  part  of  the  trustee,  or  any  other  person,  to 
indemnify  the  husband  against  the  debts  of  the  wife.  The  husband  died,  and  the 
annuity  became  in  arrear.  Held,  that  the  covenant  might  be  enforced  against  the 
husband's  executors ;  for,  there  being  no  evidence  to  the  contrary,  there  might 
have  been  circumstances,  alluded  to  by  the  recital,  which  would  have  warranted 
a  divorce  a  mensd  et  toro;  but  that  the  covenant,  being  voluntary,  could  not  be 
enforced  against  the  husband's  creditors. 

By  a  deed  of  separation,  bearing  date  the  23d  of  May  1817,  and  made  between 
Henry  Gore  Clough  of  the  first  part,  the  Plaintiff,  his  then  wife,  of  the  second  part, 
and  Cayley  Johnson  of  the  third  part,  after  reciting  that  divers  unhappy  differences 
had  subsisted,  and  did  still  subsist,  between  Henry  Gore  Clough  and  his  wife,  and 
that,  in  consequence  thereof,  they  had  mutually  agreed,  and  did  thereby  agree,  from 
thenceforth  for  and  during  their  respective  natural  lives,  to  live  separate  and  apart 
on  the  terms  and  conditions  thereinafter  mentioned.  H.  G.  Clough,  for  himself,  his 
heirs,  executors  and  administrators,  in  pursuance  of  such  agreement,  covenanted  with 
Johnson,  his  executors  and  administrators  (amongst  other  things)  that  he  would,  from 
thenceforth  during  his  natural  life,  live  separate  and  apart  from  the  Plaintiff,  and 
would  not  thereafter  cohabit,  abide  or  dwell  with  her  as  his  wife,  nor  use  or  frequent 
her  company  or  conversation  at  any  time  or  times  thereafter,  otherwise  than  as  he 
might  lawfully  do  with  a  stranger ;  and  further,  that  H.  G.  Clough,  his  executors, 
administrators  or  assigns  should  not  nor  would,  at  any  time  or  times  thereafter, 
claim  or  demand  anj-  of  the  jewels,  plate,  monies,  clothes,  linen,  plate,  wearing 
apparel,  or  other  goods,  property  or  effects  whatsoever  which  the  Plaintiff  then  had, 
or  at  any  time  during  such  separation  should  or  might  purchase,  or  by  any  other 
means  [175]  have,  acquire,  or  become  possessed  of ;  but  that  the  Plaintiff  should  and 
might,  from  time  to  time  and  at  all  times,  peaceably  and  quietly  retain,  use  and  enjoy 
the  same ;  and,  moreover,  that  H.  G.  Clough,  his  heirs,  executors  or  administrators 
should  and  would,  yearly  during  the  natural  life  of  the  Plaintiff,  pay  to  Johnson,  his 
executors  or  administrators,  the  sum  of  £100,  by  quarterly  payments,  the  first  pay- 
ment to  be  made  on  the  23d  of  August  then  next :  and  it  was  thereby  agreed  and 
declared  that  Johnson,  his  executors,  administrators  and  assigns,  should  stand 
possessed  of  the  yearly  sum  of  £100,  in  trust  to  apply  and  dispose  of  the  same  in  and 
towards  the  maintenance  and  support  of  the  Plaintiff:  provided  that  if  Henry  Gore 
•Clough  should  by  any  action,  suit  or  prosecution  at  law  or  in  equity,  which  should  or 
might  be  brought  or  commenced  against  him  for  the  recovery  of  any  debt  or  debts 
incurred  and  contracted  by  the  Plaintiff  after  the  date  of  the  deed,  be  compelled  to 
pay  the  same,  then  and  in  such  case,  and  from  time  to  time  as  often  as  the  same 
should  happen,  it  should  be  lawful  for  Henry  Gore  Clough,  his  executors  and  adminis- 
trators to  retain  out  of  the  next  and  every  succeeding  payment  of  the  yearly  sum  of 
£100  all  such  sura  and  sums  of  money,  costs,  charges  and  expenses  as  he,  his 
executors  and  administrators  should,  at  any  time  thereafter,  be  lawfully  charged  with 
or  compelled  to  pay,  or  should  be  put  unto  or  sustain  for  or  in  respect  of  any  and 
every  of  such  debt,  action,  suit,  or  prosecution  as  aforesaid. 

Mr.  and  Mrs.  Clough  continued  to  live  separate  from  each  other  until  Mr.  Clough's 
death  ;  and  he  paid  the  annuity  of  £100  down  to  the  last  dav  of  payment  previous 
to  his  death  ;  and  was  never  called  upon  to  pay  any  debt  incurred  by  his  wife. 

[176]  Johnson  left  this  country  several  years  ago,  and  had  ever  since  resided 
-abroad.     After  Johnson's  departure,  Clough  paid  the  annuity  to  the  Plaintiff. 


580  CLOUGH   V.    LAMBERT  10  SIM.  177. 

Clough,  by  his  will,  dated  the  20th  of  January  1837,  gave  all  his  personal  estate 
and  eflFects,'  after  payment  of  his  debts  and  funeral  and  testamentary  expenses,  to  the 
Defendants  Lambert  and  Harrison,  in  trust  for  his  reputed  son  Frederick  Gore,  if  he 
should  live  to  attain  the  age  of  25 ;  with  a  limitation  over,  in  case  of  the  death  of  his 
son  under  that  age,  in  favour  of  the  Defendants  ;  and  he  appointed  them  the  executors 

of  his  will. 

Clouch  died  on  the  20th  of  April  1838.  No  part  of  the  annuity  was  paid  to  the 
Plaintift'  after  her  husband's  death. 

The  bill,  after  stating  as  above,  prayed  that  the  Defendants  might  account  for 
Clouo-h's  personal  estate,  and  that  the  same  might  be  applied  in  a  course  of  adminis- 
tration, and  that  thereout  the  Plaintifi'  might  be  paid  the  arrears  of  her  annuity  ;  and 
that  a  sufficient  sum  might  be  set  apart  and  invested  for  securing  the  future  payments 

thereof. 

The  answer  submitted  whether  the  Plaintiff's  demand,  founded  on  the  covenant, 
was  a  valid  and  legal  claim  against  Clough's  estate,  the  same  not  being)supparted  hy  any 
consideration,  and  hating  been  entered  into  imth  a  vieiv  to  a  separation  between  the  Plaintiff 
and  her  husbarul ;  and  whether,  if  legal,  the  satisfaction  of  the  claim  must  not  be 
postponed  until  after  Clough's  simple  contract  creditors  had  been  paid. 

[177]  Mr.  Knight  Bruce  and  Mr.  Moore,  for  the  Plaintiff. 

Mr.  Girdlestone  and  Mr.  Elmsley,  for  the  Defendants.  Primd  facie  deeds  of 
separation  between  husband  and  wfe  are  contrary  to  the  policy  of  the  law,  and, 
therefore,  void.  There  are,  however,  two  classes  of  cases  in  which  they  are  upheld  : 
first,  where  the  separation  has  taken  place  on  grounds  which  would  justify  an  appli- 
cation to  the  Ecclesiastical  Court  for  a  divorce  a  mensd  et  tcn-o,  such  as  adultery  or 
cruelty.  In  such  a  case  the  deed  is  good  ;  because  it  is  only  an  agreement  by  the 
husband  to  do  that  which  the  law  would  have  compelled  him  to  do.  The  other  class 
of  cases  in  which  such  deeds  have  been  supported  is  where  there  is  a  covenant  by 
the  wife's  trustee  to  indemnify  the  husband  against  any  debts  that  the  wife  may 
contract.  In  that  case  there  is  a  consideration  for  the  deed  ;  and  therefore  it  is 
held  to  be  good.  But  in  the  deed  now  sought  to  be  enforced  it  does  not  appear 
that  the  separation  took  place  on  any  of  the  grounds  on  which  the  Ecclesiastical 
Court  would  have  decreed  a  divorce  a  mensd  et  two.  All  that  the  deed  recites,  as 
to  the  cause  of  the  separation,  is  that  divers  unhappy  differences  had  subsisted  and 
continued  to  subsist  between  the  parties.  Nor  is  there  any  covenant  on  the  part  of 
the  trustee  to  indemnify  the  husband  against  the  future  debts  of  the  wife,  or  any 
other  consideration  on  which  the  deed  can  be  supported.  No  action  could  have  been 
maintained  at  law,  on  the  covenant  to  pay  the  annuity  to  the  wife  ;  and  that  being 
so,  a  Court  of  Equity  cannot  enforce  it.  Jones  v.  JFaite  (5  Bing.  N.  C.  341).  [The 
Vice-Chancellor.  That  was  the  case  of  an  action  brought  upon  a  simple  contract ; 
not  on  a  deed.  There  must  be  a  considera-[178]-tion  to  support  a  simple  contract ; 
but  an  instrument  under  seal  is  good  without  any  consideration.] 

The  case  of  Westnuath  v.  JFestmeath  (Jac.  126 ;  see  140,  141)  also  was  referred  to 
in  the  course  of  the  argument. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  question  which  I  am  called  upon 
to  decide  in  this  case  is,  in  fact,  whether,  as  against  the  executors  of  the  husband,  the 
wife,  if  she  were  to  sue  in  the  name  of  her  trustee,  could  enforce  at  law  her  husband's 
covenant  to  pay  the  annuity.  Now  no  circumstances  have  been  stated  which  tend  to 
shew  that  the  foundation  of  the  deed  is  such  as  that  it  cannot  be  enforced  at  law. 
There  is  no  illegality  on  the  face  of  the  deed.  The  circumstances  under  which  the 
separation  took  place  are  not  stated  distinctly  in  the  deed  ;  nor  is  there  any  evidence 
to  shew  what  those  circumstances  were.  All  that  appears  upon  that  part  of  the  case 
is  the  recital  in  the  deed  that  various  unhappy  differences  had  subsisted  and  did  still 
subsist  between  the  husband  and  wife,  in  consequence  of  which  they  had  agreed  to 
live  separate  during  their  lives.  For  anything  that  appears  to  the  contrary,  there 
may  have  been  circumstances  alluded  to  under  that  recital  which  would  have  justified 
the  wife  in  applying  to  the  Ecclesiastical  Court  for  a  divorce  a  mensd  et  tore. 

The  covenant,  being  under  seal,  requires  no  consideration  to  make  it  binding ; 
and,  being  good  piima  facie,  it  lies  on  those  who  assert  the  contrary  to  prove  it ;  for, 
as  was  laid  down  by  Mr.  Justice  Patteson,  in  the  case  cited  by  Mr.  Girdlestone,  the 
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Court  cannot  presume  illegality.  (See  5  Bing.  X.  C.  352.)  Then,  as  nothing  appears 
[179]  on  the  face  of  the  deed,  and  as  no  eWdence  has  been  adduced  of  extrinsic 
circumstances  tending  to  shew  that  the  deed  is  invalid,  I  am  bound  to  hold  that  it  is 
good.  The  consequence  is  that  the  wife  may  enforce  the  covenant  against  the 
executors  of  her  husband ;  but,  there  being  no  consideration  for  it,  she  cannot  enforce 
it  against  his  creditors. 


[179]     Keymer  v.  Peking.     June  22,  July  8,  1839. 

Fradice.     Cross-Examination.     Witness. 

A  party  who  intends  to  cross-examine  a  witness  must,  himself,  make  an  appointment 
for  that  purpose  with  the  Examiner,  and  give  notice  of  the  time  appointed  to  the 
witness  and  the  solicitor  of  the  opposite  party. 

Motion  by  PlaintiflF,  after  publication  passed,  to  suppress  the  deposition  of  a 
London  witness,  named  Bromley,  who  had  been  examined  for  the  Defendant. 

On  the  11th  of  April  the  Plaintiff  gave  notice  to  Mr.  Villiers,  one  of  the  Examiners, 
that,  in  the  event  of  Bromley  being  examined  for  the  Defendant,  the  Plaintiff  intended 
to  cross-examine  him.  On  the  following  day  Bromley  was  examined  in  chief,  and  on 
that  day  Mr.  Villiers  gave  notice  to  the  Defendant's  Clerk  in  Court  that  he  had  been 
so  examined.  In  consequence  of  the  notice  given  to  Mr.  Villiers,  the  witness,  as  soon 
as  his  examination  was  finished,  was  taken  to  the  office  of  Mr.  Plumer,  the  other 
Examiner,  to  be  cross-examined  ;  but  no  cross-interrogatories  had  been  then  left.  On 
the  13th  of  April  the  cross-interrogatories  were  left  in  Mr.  Plumer's  office;  and  the 
Defendant  served  Bromley  with  notice  to  that  effect.  Bromley,  however,  never 
attended  to  be  cross-examined. 

On  the  15th  of  April  the  Plaintiff,  who  was  under  an  undertaking  to  speed,  gave 
rules  to  pass  publication ;  and  on  the  22d  publication  passed. 

[180]  Mr.  Knight  Bruce  and  Mr.  G.  Kichards,  in  support  of  the  motion.  When 
the  Plaintiff  had  filed  the  cross-interrogatories,  he  had  done  all  that  it  was  his  duty 
to  do.  As  those  interrogatories  were  filed  within  48  hours  from  the  time  when  the 
witness  was  produced  for  examination  in  chief,  the  Defendant  was  bound  to  produce 
the  witness  again  to  be  cross-examined.  1  Smith's  Practice,  359  ;  IVTiittuck  v.  Lysaght 
(1  Sim.  &  Stu.  446). 

Mr.  Jacob  and  Mr.  Bethell,  for  the  Defendant.  The  Plaintiff  ought  to  have  given 
the  Defendant  notice  that  the  cross-interrogatories  had  been  left,  and  that  he  wished 
an  appointment  to  be  made  with  Mr.  Plumer  for  cross-examining  the  witness  ;  but 
he  did  not  give  any  notice  at  all,  either  to  the  Defendant  or  his  solicitor.  In  con- 
sequence of  the  notice  given  to  Mr.  Villiers,  the  witness  was  taken  to  Mr.  Plumer's 
office,  but  no  cross-interrogatories  had  been  then  filed. 

If  there  has  been  any  irregularity,  the  Plaintiff  has  waived  it  by  gi^nng  the  rules 
to  pass  publication. 

Mr.  Knight  Bruce,  in  reply.  The  party  who  wishes  to  cross-examine  a  witness 
has  no  means  of  compelling  the  witness  to  attend  for  that^  purpose.  There  is  no 
process  to  enforce  the  witness's  attendance,  except  the  sub^mna  for  his  examination  in 
chief.  All  that  the  opposite  party  can  be  required  to  do  is  to  exhibit  his  intention 
of  cross-examining  the  witness  by  filing  cross-inten-ogatories  :  and  the  party  who  has 
examined  the  witness  in  chief  is  bound  to  keep  his  control  over  the  witness,  and  to 
search  for  [181]  cross-interrogatories,  until  the  last  moment  of  the  48  hours  has 
expired.  If  he  finds  that  cross-interrogatories  have  been  filed,  it  is  his  duty  to  make 
the  appointment  for  the  cross-examination  of  the  witness :  the  party  who  seeks  to 
cross-examine  the  witness  never  makes  the  appointment.  Notice  was  given  to  Mr. 
Villiers.  Notice  to  the  Defendant  or  his  solicitor  was  not  necessary  :  when  the 
Plaintiff  had  filed  his  cross-interrogatories  he  had  done  all  that  he  was  bound  to  do. 

The  Vice-Ch.\N'CELLOR.  The  notice  that  the  Plaintiff  intended  to  cross-examine 
the  witness  was  not  given  to  the  Defendant's  solicitor,  but  only  to  Mr.  Villiers,  who 
was  to  examine  the  witness  in  chief.     As  the  Defendant's  solicitor  had  no  notice  that 
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the  Plaintiff  intended  to  cross-examine  the  witness,  I  doubt  whether  it  was  his  duty  to 
search  for  cross-inten-ogatories  :  I  will,  however,  consult  the  Examiners  on  the  subject. 

July  8.  The  Vice-Chancellor  [Sir  L.  Shadwell].  I  have  seen  Mr.  Plumer  and 
Mr.  Villiers ;  and  have  ascertained  from  them  that  the  practice  of  the  Examiner's 
Office  is  that,  where  a  party  produces  a  witness  to  be  examined  by  one  of  the 
Examiners,  the  opposite  party  having  notice  and  intending  to  cross-examine  the 
witness  makes  an  appointment  with  the  other  Examiner  for  that  purpose ;  and  then 
gives  notice  of  the  time  appointed  to  the  witness  and  also  to  the  solicitor  of  the  party 
producing  the  witness. 

The  notice  served  by  the  Plaintiff  on  Mr.  Villiers  was  a  mere  nullity ;  for  Mr. 
Villiers  was  not  the  Examiner  who  was  to  cross-examine  the  witness. 

[182]  Not  only  the  practice  of  the  Examiner's  Office,  but  the  course  which  con- 
venience obviously  requires,  is  that  the  party  who  intends  to  cross-examine  a  witness 
should  himself  make  the  appointment  for  that  purpose. 

Motion  refused  with  costs. 

[182]    Askew  v.  Peddle.    June  22,  1839. 

Practice.     Fmir-Day  Order. 

It  is  not  irregular  to  obtain  the  Four-day  Order  for  production  of  deeds  before  the 
certificate  of  the  Defendant's  default  has  been  filed. 

Motion  to  discbarge  the  Four-day  Order  for  production  of  deeds,  &c.,  under  a 
decree  (see  Seton  on  Dec.  421),  on  the  ground  that  the  Master's  certificate  that  the 
Defendant  had  made  default  in  producing  the  deeds,  &c.,  was  not  filed  until  after  the 
order  was  obtained. 

The  order  was  made  on  the  8th  of  May,  and  the  certificate  was  not  filed  until  the 
11th  of  that  month  ;  but  the  order  was  not  delivered  out  until  after  the  certificate  had 
been  filed. 

Mr.  Jacob,  Mr.  Stuart  and  Mr.  Hislop  Clarke,  for  the  Defendant,  in  support  of 
the  motion,  relied  on  Frishy  v.  Stafford  {ante,  vol.  vii.  p.  365).  They  cited  also  Harris 
v.  Cotter  (1  Myl.  &  Keen,  568),  and  llushton  v.  Troughton  (ante,  vol.  ii.  p.  33). 

Mr.  Knight  Bruce  and  Mr.  Wood,  for  the  Plaintiff,  relied  on  Harris  v.  De  Tastet 
{1  Sim.  &  Stu.  263)  as  precisely  in  point.  They  cited  also  Eyles  v.  Ward  (2  P.  W. 
517),  and  said  that  the  orders  obtained  in  Harris  v.  Cotter  and  Ruston  v.  [183]  Troughton 
were  acted  upon  before  the  reports  on  which  they  were  obtained  were  filed  :  that,  in 
Frishy  v.  Staffwd,  the  object  of  the  order  was  to  enforce  the  filing  of  an  examination, 
not  the  production  of  deeds :  that  the  case  of  Harris  v.  De  Tastet  was  not  cited  in  any 
of  those  three  cases :  and  that  the  General  Order  of  1692  (Beam.  Ord.  292)  had  beeu 
overruled  by  the  practice  which  had  prevailed  for  a  long  series  of  years,  inconsistent 
with  it :  that,  in  this  case,  the  certificate  was  filed  within  four  days  after  it  was 
signed ;  and  the  order  was  not  acted  upon  until  after  the  filing  of  the  certificate. 

The  Vice-Chancellor  [Sir  L.  Shadwell].(l)  The  cases  of  Harris  \.  Cotter  and 
Piushton  V.  Troughton  are  totally  difterent  from  the  present.  The  question  there  was 
whether  an  adverse  order  could  be  sustained,  the  certificate  not  being  filed.  The 
order  in  the  present  case  is  the  Four-day  Order ;  and  it  directs  that,  in  default  only  of 
compliance  with  the  order,  there  shall  be  a  serjeant-at-arms. 

Now  this  very  question  on  the  production  of  documents  under  a  decree  was 
decided  in  Harris  v.  De  Tastet ;  and  the  order  was  held  good,  though  the  certificate 
had  not  been  filed.  Mr.  Hussey  (the  registrar)  assures  me  that  he  has  no  doubt  as 
to  the  regularity  of  the  order.  In  Harris  v.  De  Tastet  Mr.  Walker  (the  late  registrar) 
stated  what  the  practice  was,  and  Mr.  Hussey  confirms  that  statement.  The  r'esult  is 
that,  if  there  be  any  apparent  inconsistency  with  Frishy  v.  Stafford,  it  must  be  taken 
that  the  difterent  practice  in  the  case  of  production  of  documents  has  sanctioned  a 
departure  from  the  General  Order  of  1692.  Lord  Eldon  has  said  that  long-continued 
practice  governs  the  Court. 


(1)  Sx  relatione,  Mr.  Wood. 
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[184]  Cases  of  this  description  must  be  determined,  not  so  much  by  absolute 
principle  as  by  a  course  of  decision  ;  and  Harris  v.  De  Tablet  is  an  authority  expressly 
in  point,  the  authority  of  which  is  confirmed  by  the  present  registrar's  statement  as  to 
the  practice  since  that  case  was  decided. 

Motion  refused  without  costs. 


[184]    Shadforth  v.  Temple.    June  23,  1839. 

[S.  C.  3  Jur.  996.] 

Heir  and  Administrator.     Bent.     Conversion.     Agreement. 

By  a  contract  for  the  sale  of  an  estate,  it  was  agreed  that  the  purchase  should  be 
completed  on  a  certain  day,  but  that  all  rent  to  accrue  in  the  interim  should  belong 
to  the  vendor,  his  heirs,  executors  and  administrators.  The  vendor  died  intestate 
before  the  day  appointed  for  completing  the  purchase.  Held,  that  rent  accrued 
between  that  day  and  the  vendor's  death  belonged  to  his  heir. 

This  was  a  suit  by  the  widow  and  administratrix  of  a  vendor  against  the  purchaser 
and  the  vendor's  heir,  for  the  specific  performance  of  a  contract  for  the  sale  of  an 
estate. 

By  the  terms  of  the  contract,  which  was  dated  the  3d  of  September  1S38,  the 
purchase  was  to  be  completed  by  payment  of  the  purchase-money,  execution  of  the 
conveyance  and  delivery  of  possession  on  the  13th  of  May  then  next;  but  all  rent  and 
other  profits  of  the  estate  to  accrue  in  the  meantime  were  to  belong  to  the  vendor, 
his  heirs,  executors  and  administrators. 

The  vendor  died  intestate  in  January  1839. 

The  question  at  the  hearing  of  the  cause  was  whether  the  rent  which  accrued 
between  the  vendor's  death  and  the  day  appointed  for  completing  the  purchase 
belonged  to  the  administratrix  or  to  the  heir  of  the  vendor. 

Mr.  Smythe,  for  the  Plaintiff,  referred  to  Toienley  v.  Bedwell  (1-t  Ves.  591). 

[185]  Mr.  Morley  and  Mr.  Prior  appeared  for  the  Defendants. 

The  Vice-Ch.\ncellor  [Sir  L.  Shadwell].  From  the  words  of  the  contract,  I 
infer  that  it  was  the  vendor's  intention  that  the  estate  should  be  kept  as  realty  up  to  the 
time  when  it  was  to  be  converted  absolutely  into  personal  estate  ;  and,  therefore,  I 
think  that  the  intermediate  rent  belongs  to  the  heir. 


[185]     Wroe  v.  Clayton.    June  25,  1839. 

Practice.     Injunction.     Plea. 

An  order  nisi  for  dissolving  an  injunction  cannot  be  obtained  on  putting  in  a  plea. 

After  the  Plaintiff  had  obtained  the  common  injunction,  the  Defendant  put  in  a 
plea  to  the  bill,  and  then  obtained  an  order  ni.n  for  dissolving  the  injunction. 

Mr.  Knight  Bruce  and  Mr.  Martindale,  for  the  Plaintiff,  now  moved  to  discharge 
the  order  for  irregularity. 

A  plea  is  not  an  answer  for  all  purposes.  A  Plaintiff  is  entitled  to  have  a  full 
answer  before  an  injunction  can  be  dissolved. 

Mr.  G.  Richards,  for  the  Defendant.  A  plea,  for  the  purpose  of  obtaining  the 
order  nisi,  must  be  deemed  to  be  an  answer.  It  is  defined,  by  Lord  Redesdale,  to  be 
a  special  answer ;  and  it  concludes  with  asking  the  Court  whether  the  Defendant 
ought  to  be  compelled  to  put  in  any  further  or  other  answer  to  the  bill.  It  is  dealt 
with  as  an  answer :  for  if  it  is  not  set  down  for  argument,  or  if  it  is  allowed  on 
argument,  it  [186]  may  be  replied  to,  and  then  it  becomes  an  answer  to  all  intents 
and  purposes.  If  a  replication  is  filed  to  it,  is  not  the  Defendant  to  be  then  at  liberty 
to  obtain  the  order  nisi  / 
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The  Vice-Chancellor  [Sir  L.  Shadwell].  It  occurred  to  me  that  an  order  nisi 
was  never  made  on  a  plea  being  filed ;  and  Mr.  Walker  (the  registrar)  is  astonished 
at  such  an  order  having  been  drawn  up  :  it  cannot  stand  for  a  moment. 

The  order  nisi  begins  with  a  recitol  that  the  Defendant  has  put  in  a  full  answer 
and  thereby  denied  the  Plaintiff's  equity. 

The  order  nisi  must  be  discharged. 

[186]     Paton  v.  Sheppaed.     June  28,  1839. 

[Distinguished,  Finney  v.  Grice,  1878,  10  Ch.  D.  14.] 

Will.     Construction.     Household  Furniture.     Fixtures.     Dividends. 
Tenant  for  Life  of  Stock 

Under  a  bequest  of  household  furniture,  fixtures,  belonging  to  the  testator,  in  a  lease 

hold  house,  occupied  by  him,  will  pass. 
A  tenant  for  life  of  stock  died  on  the  day  on  which  a  half-year's  dividends  became 

due.     Held  that  they  belonged  to  his  personal  estate. 

In  contemplation  of  the  marriage  of  Mr.  and  Mrs.  Paton,  a  leasehold  messuage  in 
Gower  Street,  Bedford  Square,  of  which  Mr.  Paton  was  the  assignee,  and  £10,000 
consols  and  £5549,  16s.  6d.  South  Sea  stock  were  assigned  and  transferred  to  trustees, 
in  trust  for  Mr.  and  Mrs.  Paton  for  their  lives  successively,  and,  subject  thereto,  in 
trust  for  their  issue.  Mr.  and  Mrs.  Paton,  soon  after  their  marriage,  went  to  reside 
in  the  house  in  Gower  Street,  and  continued  to  reside  there  until  Mr.  Paton's  death. 
Bv  his  will,  he  left  all  his  household  furniture,  linen,  plate  and  wines,  to  his  wife,  [187] 
for  her  use  so  long  as  she  remained  unmarried ;  but,  in  the  event  of  her  marrying 
again,  he  desired  that  the  whole  of  the  furniture,  linen,  plate  and  wines  should  be 
sold,  and  the  proceeds  divided  amongst  his  children.  Mr.  Paton  died  on  the  5th  of 
July  1837.  After  his  death  the  trustees  of  the  settlement,  under  a  power  therein 
contained,  sold  the  house  to  Sir  James  Leighton  for  £1900,  and  the  fixtures  therein, 
consisting  of  stoves,  blinds,  bell-pulls  and  other  articles  generally  considered  as  tenant's 
fixtures,  to  the  same  gentleman  for  £150.  On  the  5th  of  July  1837,  the  day  of  Mr. 
Paton's  death,  a  half-yearly  dividend,  amounting  to  £247,  2s.  5d.,  became  due  on  the 
stock  comprised  in  the  settlement. 

A  petition  in  the  cause,  presented  by  three  of  the  children  and  residuary  legatees 
under  the  will  of  Mr.  Paton,  alleged  that  Mrs.  Paton  (who  had  consented  to  be  bound 
by  the  decision  of  the  Court  on  the  petition),  claimed  to  be  absolutely  entitled  to  the 
£247,  2s.  5d. ;  and  that  she  also  claimed  to  be  entitled,  either  absolutely  or  for  her 
life,  to  the  £150,  the  proceeds  of  the  fixtures,  some  of  which  were  alleged  to  have 
been  in  or  about  the  house  in  Gower  Street  at  the  date  and  execution  of  the  settle- 
ment ;  but  that  the  Petitioners  were  advised  that  both  those  sums  belonged  to  their 
late  father's  residuary  estate.  The  petition  prayed  that  the  £247,  2s.  5d.  and  £150 
might  be  declared  to  belong  to  Mr.  Paton's  residuary  estate,  and  might  be  disposed 
of  accordingly. 

Mr.  Turner,  for  the  Petitioners.  The  first  question  is  whether  Mrs.  Paton  takes  a 
life  interest  in  the  fixtures  under  the  settlement,  or  whether  she  is  entitled  to  them, 
absolutely,  under  the  will ;  that  [188]  is,  whether  they  are  to  be  considered  as  part 
of  the  testator's  furniture. 

The  language  of  the  settlement  shews  that  the  fixtures  were  not  intended  to  be 
included  in  it.  It  recites  the  original  lease  by  which  the  owner  of  the  fee  demised, 
to  the  lessee,  all  that  piece  or  parcel  of  ground  situate,  &c.,  together  with  the 
messuage  or  tenement  erected  thereon.  It  next  recites  that,  by  divers  mesne  assign- 
ments, &c.,  the  piece  or  parcel  of  ground,  messuage  or  tenement  and  premises  became 
vested  in  Mr.  Paton  for  the  residue  of  the  term  created  by  the  lease :  and  then  it 
assigns  the  piece  or  parcel  of  ground,  messuage  or  tenement  and  premises  which  were 
demised  by  the  lease,  to  the  trustees,  to  hold  to  them,  their  executors,  &c.,  for  the 
residue  of  the  term.     If  Mr.  Paton  had  intended  to  pass  the  fixtures  as  well  as  the 
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leasehold  premises,  that  intention  would  have  appeared  from  the  recitals,  and  he 
would  have  assigned  the  fixtures  to  the  trustees,  to  hold  to  them,  their  executors,  &c., 
absolutely.  It  is  plain,  therefore,  that  the  settlement  does  not  include  the  fixtures. 
The  remaining  question  upon  this  part  of  the  case  is  whether  the  fixtures  are  house- 
hold furniture  within  the  meaning  of  the  will.  It  is  observable  that  the  testator,  in 
the  bequest  to  his  wife,  couples  his  household  furniture  with  his  plate,  linen  and 
wines,  which  are  all  of  them  moveable  articles :  consequently,  the  fair  inference  is 
that  he  did  not  intend  to  give  to  her  any  part  of  his  household  furniture  except  such 
as  was  moveable.  In  Slannintj  v.  Sti/Ie  (3  P.  W.  334)  the  testator  bequeathed  to  his 
wife  his  tea-table,  tea-kettle  and  all  his  pewter,  brass,  linen  and  woollen,  with  all  his 
household  goods  and  [189]  implements  of  husbandry  whatsoever,  in  or  about  his 
dwelling-house :  and  Lord  Talbot,  Chancellor,  held  that  a  clock  in  the  house  would 
not  pass  by  the  words  "  household  goods  "  if  it  were  fixed  to  the  house. 

The  next  question  relates  to  the  dividends  of  the  stock  which  became  due  on  the 
day  of  Mr.  Paton's  death  :  that  is,  whether  those  dividends  are  part  of  his  personal 
estate,  or  whether  they  belong  to  his  widow  under  the  trusts  of  the  settlement.(l) 
As  Mr.  Paton  lived  up  to  the  day  on  which  the  dividends  became  due  and  payable, 
I  submit  that  they  form  part  of  his  personal  estate.  I  admit  that  rent  reserved  on 
a  lease  cannot  be  distrained  for  until  the  expiration  of  the  day  on  which  it  is  made 
payable.  But  there  is  this  distinction  between  rent  and  dividends  of  stock  :  there  is 
a  mutual  contract  between  the  lessor  and  the  lessee  which  is  not  complete  unless  the 
lessee  has  had  the  enjoyment  of  the  demised  premises  up  to  the  last  moment  of  the 
day  on  which  his  rent  is  reserved  :  but  the  holders  of  stock  are  annuitants  ;  and  an 
annuitant  is  entitled  to  receive  his  annuity  on  the  morning  of  the  day  on  which  it  is 
payable.  The  Act  of  Parliament  relating  to  the  stock  in  question  directs  the  dividends 
to  be  paid  half-yearly,  on  the  5th  of  January  and  the  5th  of  July. (2) 

(1)  The  settlement  was  dated  long  before  the  passing  of  the  Apportionment  Act, 
4  ct  5  Will.  4,  c.  22. 

(2)  The  following  sections  of  the  25  Geo.  2  (for  converting  the  several  annuities 
therein  mentioned  into  several  joint  stocks  of  annuities,  transferable  at  the  Bank  of 
England,  to  be  charged  on  the  Sinking  Fund,  and  also  for  consolidating  the  several  other 
annuities  therein  mentioned  into  several  joint  stocks  of  annuities  transferable  at  the 
South  Sea  House)  were  referred  to  by  Mr.  Turner.  "And  be  it  further  enacted  that, 
from  and  after  the  said  24th  day  of  June  1752,  all  the  said  several  and  respective 
principal  sums  transferable  at  the  Bank  of  England  as  aforesaid,  amounting,  in  the 
whole,  to  the  sum  of  £8,200,000,  as  also  such  sum  or  sums  of  money  as  shall  or  may 
be  made  payable  to  the  Governor  and  Company  of  the  Bank  of  England  for  the 
charges  of  management,  shall  be  and  are  hereby  charged  and  chargeable  upon  the 
said  Sinking  Fund,  and  shall  he  issued  and  paid,  half-i/early,  on  the  bth  dai/  of  January  and 
the  bth  day  of  July  in  every  year,  out  of  the  surplus  funds  and  other  duties  and 
revenues  composing  the  said  Sinking  Fund,  and  shall  be  deemed^  and  taken  to  be 
charges  and  incumbrances  thereupon  until  redemption  thereof  by  Parliament,  subject, 
nevertheless,  to  such  charges  and  incumbrances  as  are  already  made  thereupon  by 
Parliament ;  and  the  Commissioners  of  the  Treasury,  or  any  three  or  more  of  them 
now  being,  or  the  High  Treasurer  or  Commissioners  of  the  Treasury  of  His  Majesty, 
his  heirs  or  successors  for  the  time  being,  without  any  further  or  other  warrant  to  be 
sued  for,  had  or  obtained  in  that  behalf,  shall  and  may,  from  time  to  time,  issue  the 
same  at  the  respective  half-yearly  or  other  days  of  payment,  whereon  the  same  shall  become 
due  and  payable  at  the  said  receipt  of  Exchequer,  to  the  firsti  or  chief  cashier  or 
cashiers  of  the  Governor  and  Company  of  the  Bank  of  England,  and  their  successors 
for  the  time  being,  by  way  of  impress  and  upon  account,  for  the  purposes  above 
mentioned  ;  and  that  all  and  every  such  cashier  or  cashiers  to  whom  the  said  money 
shall  from  time  to  time  be  issued  shall,  uithout  delay,  apply  and  pay  the  same  accord- 
ingly, and  render  his  account  thereof  according  to  the  due  course  of  the  Exchequer. 
And  be  it  further  enacted  that,  from  and  after  the  said  10th  day  of  October  1752, 
all  the  said  several  and  respective  annuities  transferable  at  the  Bank  of  England 
amounting,  in  the  whole,  to  the  sum  of  £17,571,573,  16s.  4d.,  as  also  such  sum  or 
sums  of  money  as  shall  or  may  be  made  payable  to  the  Governor  and  Company  of  the 
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ri901  Mr  Knight  Bruce,  for  Mrs.  Paton,  said  that  it  was  clear  that,  as  against 
the  trustees  of  the  settlement,  Mr.  [191]  Paton  might  have  removed  the  fixtures 
from  the  house ;  that  stoves,  &c.,  were  a  very  important  part  of  the  furniture  of 
every  house  •  and  that  a  person  taking  a  ready  furnished  house  would  be  much 
surprised  to  find  it  unprovided  with  those  articles ;  that  rent  and  other  periodical 
payments  were  not  fully  due  until  the  end  of  the  day  which  the  party  liable  had  to 
pay  them  in.     Norris  v.  Harrison  (2  Madd.  268).  ,     ,    ,        ,     , 

The  Vice-Chancellor  [Sir  L.  Shad  well].  If  Mr.  Paton  had  thought  fit  to  say 
that  he  would  remove  the  stoves,  &c.,  from  the  house,  the  trustees  of  the  settlement 
could  not  have  obtained  an  injunction  to  prevent  him  from  removing  them.  They 
were  fixed  to  [192]  the  house  in  this  sense,  namely,  that  it  was  at  his  option  to 
remove  them  if  he  thought  proper  so  to  do  :  but  they  are  not  the  less  furniture 
because  they  were  fixed  to  the  house.(l) 

With  respect  to  the  dividends  of  the  stock  which  became  due  on  the  5th  of  July 
1837,  the)  day  of  Mr.  Paton's  death,  I  am  of  opinion  that,  as  he  might  have  received 
those  dividends  on  applying  to  the  bank  at  any  time  on  that  day,  they  now  form  part 
of  his  personal  estate. 

Declare  that  Mrs.  Paton  is  entitled  to  the  income  of  the  fixture  fund  during  her 
widowhood  ;  and  that  the  dividends  of  the  stock,  which  became  due  on  the  day  of 
Mr.  Paton's  decease,  belong  to  his  residuary  personal  estate. 

[193]     BiCKFORD  V.  Skewes.    June  29,  1839. 

[S.  C.  4  My.  &  Cr.  498 ;  41  E.  R.  192.] 

Contempt.     Trial. 

The  Plaintiff  obtained  an  injunction  with  a  direction  to  try  his  right  in  an  action. 
A  year  afterwards,  and  shortly  before  the  Spring  Assizes,  the  Defendant  moved  that 
the  Plaintiff  might  proceed  to  trial  at  those  Assizes,  or  that  the  injunction  might  be 
dissolved.  The  Court  refused  the  motion  with  costs,  but  intimated  that  it  expected 
the  Plaintiff  to  go  to  trial  at  the  next  Summer  Assizes.  The  Defendant  being  in 
contempt  for  non-payment  of  the  costs  of  the  motion,  the  Plaintiff,  shortly  before 
Summer  Assizes,  moved  to  defer  the  trial  until  the  Defendant  should  have  cleared 
his  contempt.     Motion  refused. 

Bank  of  England  for  the  charges  of  management  of  the  said  annuities,  shall  be,  and 
they  are  hereby  charged  and  chargeable  upon  the  said  Sinking  Fund,  and  shall  he  issued 
and  paid  half-yearly,  on  the  5th  day  of  April  and  the  10th  day  of  October  in  every  year,  out 
of  the  surplus  funds  and  other  duties  and  revenues  composing  the  said  Sinking  Fund, 
and  shall  be  deemed  and  taken  to  be  charges  and  incumbrances  thereupon  until 
redemption  thereof  by  Parliament,  subject,  nevertheless,  to  such  charges  and 
incumbrances  as  are  already  made  thereupon  by  Parliament ;  and  the  Commissioners 
of  the  Treasury,  or  any  three  or  more  of  them  now  being,  or  the  High  Treasurer  or 
Commissioners  of  the  Treasury  of  His  Majesty,  his  heirs  or  successors  for  the  time 
being,  without  any  further  or  other  warrant  to  be  sued  for,  had  or  obtained  in  that 
behalf,  shall  and  may,  from  time  to  time,  issue  the  same  at  the  respective  half-yearly  w 
other  days  of  payment  whenm  the  same  shall  become  due  or  payable,  at  the  said  receipt  of 
Exchequer,  to  the  first  or  chief  cashier  or  cashiers  of  the  Governor  and  Company  of 
the  Bank  of  England  and  their  successors  for  the  time  being,  by  way  of  impress  and 
upon  account,  for  the  purposes  aforementioned  ;  and  that  all  and  every  such  cashier 
or  cashiers  to  whom  the  said  monies  shall  be  issued  shall,  from  time  to  time,  withmif 
delay,  apply  and  pay  the  same  accordingly,  and  render  his  account  thereof  according  to 
the  due  course  of  the  Exchequer." 

(1)  In  Kelly  v.  Po^olet,  Amb.  605,  the  Master  of  the  Rolls  said:  "The  word 
'household  furniture'  has  as  general  a  meaning  as  possible.  It  is  incapable  of 
a  definition.  It  is  capable  only  of  a  description.  It  comprises  everything  that 
contributes  to  the  use  or  convenience  of  the  householder  or  ornament  of  the  house." 
See  also  Cole  v.  Fitzgerald,  1  Sim.  &  Stu.  189 ;  and  3  Russ.  301. 
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This  was  a  suit  to  restrain  the  infringement  of  a  patent :  and  the  Plaintiff  had 
obtained  an  injunction  for  that  purpose,  subject  to  his  bringing  an  action  to  try  the 
validity  of  his  patent.  The  Plaintiff  accordingly  commenced  his  action  ;  but  suffered 
more  than  a  year  to  elapse  without  going  to  trial ;  in  consequence  of  which  the 
Defendant,  shortly  before  the  last  Spring  Assizes,  moved  the  Vice-Chancellor  and 
afterwards  the  Lord  Chancellor  that  the  Plaintiff  might  be  compelled  to  go  to  trial 
at  the  then  ensuing  Assizes,  or  that  the  injunction  might  be  dissolved.  But  those 
learned  Judges  successively  refused  the  motion,  with  costs,  on  the  ground  that  the 
Defendant  himself  had  been  guilty  of  laches,  in  not  applying  earlier  to  the  Court. 
The  Lord  Chancellor,  however,  intimated  that  the  Court  would  expect  the  Plaintiff 
to  try  his  action  at  the  next  Summer  Assizes. 

The  Defendant  being  in  contempt  for  non-payment  of  the  costs  of  that  motion, 
the  Plaintiff  now  moved  that  all  proceedings  in  the  action  might  be  stayed,  or  that 
he  might  be  at  liberty  to  defer  proceeding  to  trial,  until  the  Defendant  should  have 
paid  the  costs. 

Mr.  Knight  Bruce  and  Mr.  Roupell,  in  support  of  the  motion.  In  Wilson  v.  Bates 
(3  Myl.  &  Cr.  203)  the  Lord  Chancellor  says:  [194]  "The  question  has  also  been 
raised  indirectly  in  other  cases  :  in  those  cases,  I  mean  in  which,  the  Plaintiff  being  in 
contempt,  the  Defendant  has  applied  to  the  Court  to  stay  further  proceedings  until 
the  costs  of  the  contempt  shall  have  been  paid.  If  the  circumstance  of  a  Plaintiff' 
being  in  contempt  of  itself  puts  an  end  to  his  power  of  proceeding,  that  would  be  an 
unnecessary  and  useless  step  on  the  Defendant's  part.  Instead  of  that  the  Defendant 
would  be  content  to  remain  passive  and  quiescent.  Such,  however,  is  not  the  course 
taken  by  parties  litigant,  or  sanctioned  by  the  practice  of  the  Court ;  the  course  is  for 
the  Court,  upon  a  motion  for  that  purpose  and  not  before,  to  make  an  order  staying 
the  proceedings  until  the  Plaintiff  has  paid  the  prior  costs ;  that  is  to  say,  it  makes 
a  special  order."  Here  the  party  moving  is  the  Plaintiff;  but  it  is  immaterial  whether 
the  motion  is  made  by  the  Plaintiff  or  by  the  Defendant.  We  contend  that  what  is 
laid  down  by  the  Lord  Chancellor  in  Wilson  v.  Bates,  and  in  the  cases  of  Eddowes  v. 
Neville  and  Price  v.  Dalton  (3  Myl.  &  Cr.  203,  204),  which  his  Lordship  proceeds  to 
cite,  are  express  authorities  for  granting  the  present  application.  The  Plaintiff  is 
bound  to  go  to  trial  at  the  next  Assizes ;  and  is  it  right  that  the  Defendant  should 
have  the  benefit  of  the  obligation  imposed  on  the  Plaintiff  by  the  Lord  Chancellor's 
order,  before  he  has  obeyed  that  order  on  his  part  by  paying  the  Plaintiff  the  costs 
of  the  motion  ] 

Mr.  Jacob  and  Mr.  Bethell,  for  the  Defendant.  LordjBacon's  Order,  directing  that 
they  that  are  in  contempt  are  not  to  be  here  (Beam.  Ord.  35),  has  been  considerably 
modified  in  modern  times.  In  King  v.  Bryant  (3  Myl.  &  Cr.  195)  the  [195]  Lord 
Chancellor  says :  "  The  Court  will  not  hear  a  party  in  contempt  coming  himself  into 
Court  to  take  any  advantage  of  proceedings  in  the  cause ;  but  such  a  party  is  entitled 
to  appear  notwithstanding,  and  resist  any  proceedings  taken  against  him  ;  and  it 
would  be  a  very  easy  way  of  evading  that  rule  if  his  adversary,  instead  of  giving  him 
notice,  were  to  avoid  serving  him,  and  then  to  say  that  he  could  not  take  advantage  of 
the  rule  in  order  to  impeach  the  previous  proceedings.  However,  there  is  no  such 
practice."  In  Wilson  v.  Bates  it  was  decided  that  a  Plaintiff  is  entitled  to  sue  out  an 
attachment  against  a  Defendant  for  want  of  answer,  although  he  is  himself  in  custody 
for  a  contempt  in  non-payment  of  costs.  In  Eddowes  v.  Neiilh  and  Price  v.  Lalton 
the  proceedings  sought  to  be  stayed  were  proceedings  against  the  parties  making  the 
applications.  Here  the  proceeding  sought  to  be  stayed  is  a  proceeding  commenced 
by  the  party  making  the  application,  and  which,  consequently,  is  under  his  control. 
This  Court  has  no  jurisdiction  to  grant  the  application.  The  proceeding  to  which  it 
relates  is  not  a  proceeding  in  equity  ;  nor  is  it  an  action  or  an  issue  directed  by  the 
Court ;  the  Court  could  not  commit  the  Defendant,  if  he  were  to  non  pros  the  action 
or  carry  the  record  down  to  trial.     There  is  no  authority  or  precedent  for  the  motion. 

Mr.  Knight  Bruce,  in  reply.  If  a  party  is  in  contempt  for  disobeying  an  order 
of  the  Court,  he  cannot  do  any  act  to  compel  his  adversary  to  proceed.  If  the 
Defendant,  when  he  moved  to  dissolve  the  injunction,  had  been  in  contempt,  he  could 
not  have  been  heard.  The  refusal  of  this  motion  was  clogged  with  a  condition  which 
he  could  not  have  obtained  had  he  been  in  contempt.     As  he  is  now  in  contempt,  is 
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he  in  a  [1961  situation  to  enforce  the  performance  of  that  condition  ?  The  Court 
bavin-  said  that  it  expects  the  Plaintiff  to  go  to.trial  at  the  next  Assizes,  it  is  necessary 
for  him  to  obtain  the  sanction  of  the  Court  for  postponing  the  trial.  The  jurisdiction 
of  the  Court  over  the  action  is  as  complete  as  if  it  had  been  an  action  or  an  issue 
directed  by  the  Court ;  and  if  the  Defendant  clears  his  contempt,  the  Court  may 

reimpose  the  condition.  ,      „n      rr.,  .•  -u  r  •  c 

The  Vice-Chancellor  [Sir  L.  Shadwell].     The  motion  now  before  me  is  one  of 

the  first  impression.  .  ,       a^  ^i,     j.- 

A  party  who  is  in  contempt  may,  at  any  time,  clear  his  contempt.  At  the  time 
when  the 'Lord  Chancellor's  order  was  made  the  Defendant  was  not  in  contempt. 
That  order  is  still  in  full  force ;  and  I  cannot  understand  how  the  circumstance  that 
the  Defendant  has  subsequently  come  into  contempt  can  give  to  the  Plaintiff  the 
right  to  postpone  the  trial  of  his  action,  which,  to  a  certain  extent,  he  is  under  an 
obligation  to  try.  The  Defendant  may,  perhaps,  clear  his  contempt  before  the  trial ; 
but,''whatever  may  be  the  circumstances  of  the  Defendant,  the  order  of  the  Court 

must  remain  as  it  is.  .,.,..       t 

Although  the  cases  cited  afford  some  countenance  for  this  application,  i  cannot 
think  that  they  warrant  it ;  and  therefore  I  shall  refuse  the  motion  without  costs. 

[197]    Woods  v.  Woods.    July  2,  6,  1839. 
Impertinence.    Pleading.    Supplemental  Bill.     Exception.     Report. 

A  bill  was  filed  against  A.,  to  set  aside  a  purchase  made  by  him,  on  the  ground  of 
fraud.  A.  died  after  filing  his  answer.  The  Plaintiff"  then  filed  a  supplemental  bill 
against  A.'s  devisees,  stating  the  allegations  in  the  original  bill,  and  several  passages 
in  the  answer,  some  of  which  were  stated  by  way  of  pretence,  and  charges  were 
founded  upon  them.     Held,  that  the  supplemental  bill  was  not  impertinent. 

The  Master  having  allowed  all  the  exceptions  taken  to  a  bill  for  impertinence,  the 
Plaintiff  took  one  general  exception  to  the  report,  alleging  that  the  Master  ought 
not  to  have  found  the  bill  impertinent  in  all  the  points  excepted  to.  The  exception 
will  be  supported,  if  the  Court  thinks  that  the  Master  ought  not  to  have  allowed 
one  of  the  exceptions. 

This  case  came  before  the  Court  upon  an  exception,  taken  by  the  Plaintiffs,  to  a 
report  of  Master  Doudeswell,  finding  that  the  bill  in  this  cause  was  impertinent  in  all 
the  points  excepted  to  by  the  Defendants. 

The  Plaintiffs  were  the  children  of  Robert  AYoods,  deceased.  In  October  1835 
they  filed  a  bill  against  Elizabeth  Hulme,  the  trustee  for  sale  of  their  late  father's  real 
estates  under  his  will,  and  against  Thomas  Woods,  the  purchaser  of  those  estates,  for 
the  purpose  of  setting  aside  the  purchase  on  the  ground  of  fraud.  Thomas  Woods 
put  in  his  answer  to  the  bill ;  and,  shortly  afterwards,  the  Plaintiffs  served  a  notice 
of  motion  for  the  production  of  certain  deeds  and  other  documents  admitted  by  him 
to  be  in  his  custody  :  but,  before  the  motion  was  made,  Thomas  Woods  died.  Upon 
his  death  the  children  of  Robert  Woods  filed  a  bill  against  the  devisees  and  executors 
of  Thomas  Woods,  and  also  against  Elizabeth  Hulme,  stating  that,  in  or  about  the 
month  of  October  1835,  the  Plaintiffs  exhibited  their  original  bill  against  Thomas 
Woods  and  Elizabeth  Hulme,  which  stated,  as  the  facts  were,  that,  &c.  The  bill  then 
set  forth  the  whole,  or  nearly  so,  of  the  contents  (1)  of  [198]  the  original  bill,  the  pro- 
ceedings which  had  taken  place  in  the  original  suit,  and  the  will  and  death  of  Thomas 
Woods.  It  then  alleged  as  follows  :  "  And  your  orators  and  oratrixes  are  advised  that 
the  said  suit  having  so  become  defective  and  abated  by  the  death  of  the  said  Defendant, 
Thomas  Woods,  thej'  are  entitled  to  have  the  same  or  the  like  relief,  in  respect  of  the 
several  matters  in  the  said  original  bill  mentioned,  as  against  the  several  Defendants 
hereto,  as  the  personal  and  real  representatives  of  the  said  Thomas  Woods,  entitled 

(1)  The  contents  so  set  forth  filled  seven  brief  sheets,  and  were  the  subject  of  the 
six  first  exceptions  in  the  Master's  ofiBce.    The  supplemental  bill  occupied  39  brief  sheets. 
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to  or  interested  in  his  real  and  personal  estate  under  his  will,  by  means  of  a  bill 
of  supplement  in  the  nature  of  a  bill  of  revivor,  or  otherwise,  as  they  would  have 
been  entitled  to  have  as  against  the  said  Thomas  Woods  himself  if  living  ;  and  that 
they  are  entitled  to  the  benefit  of  the  discovery,  disclosures  and  admissions  made 
bv  the  said  answer  of  the  said  Defendant  Thomas  Woods,  and  to  have  relief,  in 
respect  of  such  several  matters  and  things  so  di.sclosed  and  stated,  as  if  the  same 
had  been  originally  known  to  your  orators  and  oratrixes,  and  had  been  inserted  in 
the  said  original  bill,  originally  or  by  way  of  amendment  thereof ;  and  they  claim 
the  full  benefit  of  the  said  answer,  whereunto,  in  case  of  need,  reference  is  hereby 
made :  and  your  orators  and  oratrixes  shew  that,  in  and  by  the  said  answer,  are 
set  forth  divers  matters  and  things  of  which  they  were,  at  the  time  of  the  filing 
of  their  said  original  bill,  altogether  ignorant,  and  in  respect  of  which,  but  for  the 
death  of  the  said  Thomas  Woods,  they  would,  upon  a  production  and  inspection  of 
the  documents  relating  thereto,  have  amended  their  said  bill,  and,  amongst  others, 
the  matters  and  things  hereinafter  set  forth,  and  which  are  herein  stated  and  set 
forth  for  the  purposes  of  this  suit,  subject,  however,  to  the  verification  thereof,  upon 
production  and  inspection  of  the  .said  deeds  and  [199]  documents  relating  thereto, 
when  obtained  from  the  said  Defendants." 

The  bill  then  stated  as  follows :  "  That,  by  the  said  answer  of  the  said  Thomas 
Woods,  it  is  stated  that  the  said  Robert  Woods,  by  an  indenture  bearing  date  the  5th 
day  of  January  1781,  conveyed  certain  parts  of  his  real  estates  to  William  Burton  and 
his  heirs,  for  securing  the  sum  of  £1000  and  interest:  and  that  it  is  thereby  further 
stated  that  certain  other  parts  of  the  real  estates  of  the  said  Kobert  Woods  were 
purchased  by  him  of  George  NichoU  and  Phillipa,  his  wife :  and  further,  that  it  is  by 
the  said  answer  alleged  that,  for  the  purpose  of  enabling  the  said  Kobert  Woods  to 
complete  the  said  purchase,  he  was  desirous  of  raising  the  sum  of  XI 500  upon  the 
security  of  the  said  premises  so  by  him  purchased  of  George  NichoU  and  Phillipa,  his 
wife  ;  and  further,  that,  in  consequence,  indentures  of  lease  and  release,  bearing  date 
respectively  the  21st  and  22d  days  of  June  1786,  were  duly  made  and  executed 
between  and  by,"  &c.  The  bill  then  set  forth  the  names  of  the  parties  to  the  recitals 
and  the  operative  part  of  the  release,  by  which  the  premises  purchased  by  Robert 
Woods  of  NichoU  and  wife  were  conveyed  to  Elizabeth  Clabon  for  the  term  of  1000 
years,  for  securing  the  repayment  of  the  £1500  which  Robert  Woods  had  borrowed 
of  her,  and,  subject  thereto,  to  Robert  Woods  in  fee.  The  bill  then  proceeded  as 
follows :  "  And  further,  that  it  is  by  the  said  answer  alleged  that  in  the  month  of 
November  1785,  the  said  Robert  Woods  borrowed  the  further  sum  of  £1000  from 
Richard  Purvis,  and  for  securing  the  same  sum  and  interest,  indentures  of  lease  and 
release,  bearing  date  respectively  the  1st  and  2d  days  of  July  1786,  were  duly  made 
and  executed,  the  said  indenture  [200]  of  release  being  made  and  executed  Ijetween 
and  by,"  &c.  The  bill  then  set  forth  the  names  of  the  parties  to  the  recitals  and  the 
operative  part  of  the  release,  by  which  Robert  Woods  conveyed  certain  parts  of  his 
real  estates  which  he  had  purchased  of  William  Lark  to  Purvis  in  fee  by  way  of 
mortgage  for  securing  the  repayment  of  the£1000andinterest.  The  bill  then  proceeded 
thus  :  "And  further,  that  it  is  by  the  said  answer  stated  that  the  said  sums  of  £1000, 
£1500  and  £1000  remained  at  the  time  of  the  death  of  the  said  Robert  Woods  due  upon 
security  of  the  said  hereditaments  charged  therewith  ;  and  further,  that  it  is  by  the 
said  answer  admitted  that  the  said  Robert  Woods  died  on  the  14th  day  of  November 
1788,  and  that  he  left  his  said  widow  and  children  him  surviving,  as  in  the  said 
original  bill  mentioned  ;  and  that  he  duly  made  and  published  his  last  will  and  testa- 
ment of  such  date,  and  in  such  words  and  figures  as  in  the  said  original  bill  set  forth  ; 
and  that  the  said  will  was  duly  proved  in  the  Court  of  the  Archdeaconry  of  Suffolk 
by  him,  the  said  Defendant  Thomas  Woods,  and  the  said  Elizabeth  Hulme  ;  and  that 
he  did  take  upon  himself  the  execution,  and  that  he  did,  accordingly,  together  with 
the  said  Elizabeth  Hulme,  act  in  the  execution  of  the  trusts  of  the  said  will  ;  but  it- 
is  thereby  denied  that  he  acted  principally,  or,  in  any  respect,  exclusively  of  the 
said  Defendant  Elizabeth  Hulme,  in  the  execution  of  the  trusts  thereof :  and  further, 
that  it  is  by  the  said  answer  alleged  and  pretended  that  the  debts  of  the  said  Robert 
Woods,  at  the  time  of  his  death,  amounted  to  the  sum  of  £5262,  16s.  lljd.,  so  far  as 
the  said  Defendant  had  been  able  to  ascertain  the  same,  exclusive  of  the  said  sum  of 
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£1500  due  to  the  said  Elizabeth  Clabon  ;  and  that  the  value  of  his  property  applic- 
able to  pay  such  debts  did  not  exceed  the  sum  of  £3665  :  and  further,  that  it  is  by 
the  said  [201]  answer  alleged  and  pretended  that  the  said^  Elizabeth  Hulme  was,  in 
the  year  1789,  desirous  that  the  said  Defendant  Thomas  Woods  should  purchase  the 
real  estates  of  the  said  Kobert  Woods,  and  that  he  should  have  the  same  conveyed  to 
him  at  a  fair  value,  in  order  that  the  purchase-money  should  be  applied  towards  pay- 
ment of  the  said  testator's  debts  ;  and  further  that  it  is  by  the  said  answer  alleged 
and  pretended  that  it  was  settled  that  the  said  Defendant  should  pay  for  the  said 
estates  the  sum  of  £6580,  subject,  nevertheless,  to  the  deduction,  out  of  such  purchase- 
money,  of  the  amount  of  the  said  mortgages  :  and  further,  that  it  is  by  the  said 
answer  alleged  that  a  conveyance  of  the  said  estates  was  thereupon  made  and  executed 
to  the  said  Defendant  Thomas  Woods  in  the  manner  next  hereinafter  set  forth,  that 
is  to  say,  that  such  conveyance  was  made  by  indentures  of  lease  and  release,  the  said 
indenture  of  release  bearing  date  the  10th  day  of  October  1789,  and  being  duly  made 
and  executed  between  and  by  the  said  Elizabeth  Hulme'therein  described  as  of,"  &c. 
The  bill  then  set  forth  the  names  and  descriptions  of  the  other  parties  to,  and  the 
recitals  and  the  operative  part  of  the  release  :  and  then  followed  these  words  :  "  How- 
ever, although  the  said  indenture  of  release  is  stated  to  bear  date  the  10th  day  of 
October  1789,  yet  it  is,  by  the  said  answer,  admitted  that  such  conveyance  was  not, 
in  fact,  executed  by  the  said  Elizabeth  Hulme  until  the  17th  day  of  February  1791  : 
and  your  orators  and  oratrixes  charge  that  the  contents  of  the  said  indenture  of 
release  of  the  10th  day  of  October  1789  are  imperfectly  and  insufficiently  and  also 
delusively  set  forth  in  the  said  answer ;  neither  did  the  said  Thomas  Woods  thereby 
account  for  the  same ;  and  your  orators  and  oratrixes  expressly  crave  reference  there- 
to when  discovered  and  produced  by  the  Defendants,  in  the  possession  or  power  of 
whom,  [202]  or  some  of  whom,  the  said  indenture  of  release,  or,  if  not,  some  copy 
thereof  now  is  or  ought  to  be  :  and  your  orators  and  oratrixes  further  shew  that  it  is 
by  the  said  answer  alleged  that  the  said  Thomas  Woods  had,  since  the  month  of 
October  1789,  been  in  possession,  by  himself  and  his  tenants,  of  the  said  hereditaments 
and  premises,  with  the  exception  of  certain  particulars  therein  mentioned,  to  have 
been  since  sold  by  the  said  Defendant  Thomas  Woods,  and  such  parts  of  the  old 
inclosed  lands  as  were  exchanged  for  other  lands  under  an  award  made  in  the  year 
1805,  pursuant  to  the  provisions  of  the  Inclosure  Act  therein  mentioned,  and  with  the 
exception  also  of  certain  other  hereditaments,  part  of  the  real  esUites  of  Robert  Woods 
{which,  it  is  thereby  alleged,  were  not  included  in  the  said  purchase  made  by  the  said 
Defendant,  Thomas  M^oods,  although  the  same  were  included  in  the  said  conveyance 
to  him,  and  which,  it  is  thereby  alleged  and  pretended,  were  sold  by  the  said  Elizabeth 
Hulme,  and  that  she  received  the  purchase-money  for  the  same),  and  that  the  said 
Defendant,  Thomas  Woods,  claimed  to  be  absolutely  entitled  to  the  said  hereditaments 
and  premises  save  as  before  mentioned. "(1) 

"  However  your  orators  and  oratrixes  hereby  charge  and  humbly  submit  that  the 
said  indentures  of  lease  and  release,  dated  October  1789,  under  which  the  said 
Defendant,  Thomas  Woods,  so  claimed  to  be  entitled  as  aforesaid,  were  and  are, 
under  the  circumstances  and  for  the  reasons  in  the  said  original  bill  and  herein, 
appearing,  fraudulent;  and  that  the  same  ought  to  be  held  and  treated  as  fraudulent, 
null  and  void  to  all  intents  and  purposes." 

[203]  The  bill  then  set  forth  various  other  allegations  in  Thomas  Woods's  answer 
as  pretences  made  by  him  and  the  Defendants ;  and  those  allegations  were  followed 
by  charges  contradicting  or  invalidating  them.  The  charges  related  to  matters  prior 
to  the  filing  of  the  original  bill,  and  formed  the  subject  of  the  15th  and  ten  following 
exceptions  in  the  Master's  office. 

The  bill  then  asked  that  the  Defendants  might  answer  all  and  singular  the  matters 
therembefore  contained  and  set  forth  ;  and  it  interrogated,  particularly,  to  all  the 
allegations  and  charges,  except  those  taken  from  the  original  bill,  as  to  which  it  asked, 


(1)  The  above  allegations  from  the  answer  of  Thomas  Woods  were  the  subject  of 
eight  of  the  exceptions  before  the  Master,  beginning  with  the  7  th  and  ending  with 
the  14th.  'Of.  o 


10  SIM.  201.  WOODS    l\    WOODS  591 

merely,  whether  that  bill  did  not  contain  such   statements,  charges  and  prayer  as 
thereinbefore  mentioned. 

The  prayer  of  the  bill  was  as  follows  : — "  That  the  said  Defendants  may  answer  the 
premises  and  that  it  may  be  declared,  by  and  under  the  decree  of  this  honourable 
Court,  that  your  orators  and  oratrixes  are  entitled  to  the  full  benefit  and  advantage 
of  the  said  original  bill  and  suit  against  the  said  Thomas  Woods  deceased,  and  to 
have  the  same  or  the  like  relief  in  respect  of  the  several  matters  and  things  in  the 
said  original  bill  and  hereinbefore  contained,  as  against  the  said  several  Defendants 
as  claiming  or  entitled  under  the  said  will  of  the  said  Thomas  Woods,  or  otherwise 
as  representing  him  and  his  real  and  personal  estates,  as  your  orators  and  oratrixes 
would  have  been  entitled  to  under  the  said  original  bill  against  the  said  Thomas 
Woods  if  he  had  been  living ;  and  that  this  bill  may  be  taken  as  a  bill  of  revivor,  and 
as  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor  to  the  said  original  bill,  or 
otherwise  together  with  the  said  original  bill ;  and  that  such  relief  may  be  given 
thereupon  as  may  be  [204]  necessary  for  the  interest  of  your  orators  and  oratrixes ; 
and  that  your  orators  and  oratrixes  may  accordingly'  have  such  relief  in  respect  of 
the  said  fraudulent  and  pretended  purchase  of  the  said  hereditaments  and  premises 
by  the  said  Thomas  Woods,  as  is  prayed  by  the  said  original  bill ;  and,  in  particular, 
that  the  said  indenture  of  the  10th  of  October  1789  may  be  decreed  to  be  delivered 
up  by  the  said  Defendants  to  be  cancelled  ;  and  that  the  Defendants  may  be  decreed 
to  produce  and  deliver  up  all  title-deeds  belonging  to  the  said  hereditaments  and 
premises  in  their  possession  or  power,  and  also  to  concur  in  all  such  conveyances  as 
may  be  necessary  for  the  purposes  of  the  relief  by  the  said  original  bill  and  hereby 
prayed  ;  and  that  all  such  accounts  as  are  by  the  said  original  bill  prayed  to  be  taken 
as  against  the  said  Thomas  Woods,  and  all  such  further  and  other  accounts  as  may 
be  necessary  for  the  full  compensation  and  relief  of  your  orators  and  oratrixes  in  the 
premises  may  be  directed  to  be  taken  against  the  said  Defendants  respectively  as  the 
case  may  require : "  that  the  personal  estate  of  Thomas  Woods  might  be  applied  in 
payment  of  what  should  be  found  due  to  the  Plaintifl's ;  that  the  Defendants  might 
admit  assets  of  Thomas  Woods,  or  that  the  usual  accounts  might  be  taken  of  his 
personal  estate ;  that,  if  necessary,  his  real  estates  might  be  applied  in  payment  of 
what  should  be  found  due  to  the  Plaintiffs  ;  that  an  account  might  be  taken  of  the 
rents  of  the  hereditaments  and  premises  to  which  the  bill  related,  which  had  been 
received  by  the  Defendants  since  the  death  of  Thomas  Woods ;  that  the  Defendants 
might  be  restrained  from  selling,  mortgaging,  &c.,  those  hereditaments  ;  that  a  receiver 
might  be  appointed  of  the  rents  thereof;  and  that  the  trusts  of  Robert  Woods's  will 
might  be  carried  into  execution. 

[205]  The  bill  then  prayed  for  the  injunction  and  for  a  .subpa-na  commanding  all 
the  Defendants  to  appear  to  and  answer  the  bill,  and  to  abide  by  and  perform  such 
order  and  decree  as  the  Court  should  make  in  the  premises :  but  it  did  not  pray  for 
a  suhpiena  to  revive  the  original  suit. 

The  Defendants,  except  Elizabeth  Hulme,  took  2.5  exceptions  to  the  bill  for 
impertinence  :  and  the  Master  allowed  all  the  exceptions. 

The  following  reasons  were  assigned  by  the  Master  for  his  report  :— 

"  It  is  contended  in  this  case  that  a  considerable  part  of  the  bill  is  impertinent, 
inasmuch  as  it  unnecessarily  states  various  parts  of  the  original  bill  and  of  the  answer 
that  has  been  filed  by  the  deceased  Defendant;  and  inasmuch  as  it  also  states  various 
matters  which  are  not  matters  of  supplement,  and  which,  if  stated  at  all,  ought  to 
have  been  stated  by  amendment  to  the  original  bill. 

"  The  six  first  exceptions  relate  to  what  are  considered  the  unnecessary  statements 
of  the  original  bill ;  and  the  eight  next  relate  to  the  statements  of  the  answer ;  and 
the  rest  to  what  is  contended  not  to  be  matter  of  supplement.  Some  discussion  took 
place  as  to  what  is  the  proper  designation  of  the  bill  in  question  :  but  whether  it  is 
to  be  considered  as  a  bill  of  revivor  and  supplement,  or  as  an  original  bill  in  the 
nature  of  a  bill  of  revivor  and  supplement,  or  as  a  supplemental  bill  in  the  nature  of 
an  original  bill,  I  am  of  opinion  that  it  was  not  necessary  to  set  out  the  statements 
contained  in  the  original  bill  and  answer.  The  facts  stated  in  the  original  bill  are 
indeed  put  in  issue  ;  but  the  Plaintiff  [206]  has  not  thought  it  necessary  to  interrogate 
as  to  those  facts ;  nor  does  he  pray  that  the  Defendants  may  answer  the  original  bill ; 
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but  he  claims  to  be  entitled,  as  I  conceive  he  is,  to  have  the  benefit  of  the  former 
proceedings  and  of  the  admissions  contained  in  the  answer  of  the  deceased  Defendant. 

"  If  the  bill  is  to  be  considered  as  a  supplemental  bill,  the  ease  alluded  to  by  Sir 
A.  Hart  in  Molloy's  Keports  (vol.  ii.  p.  39),  is  an  authority  that  the  statements  of 
the  bill  and  answer  which  have  been  excepted  to  are  impertinent.  But,  without 
relying  upon  that  authority,  I  am  of  opinion  that,  as  the  Plaintift'  is  entitled  to  the 
benefit  of  the  former  proceedings,  it  was  unnecessary  to  set  forth  the  statements  in 
the  original  bill  and  in  the  answer  which  have  been  excepted  to ;  and  that  they  are, 
therefore,  impertinent. 

"  With  respect  to  the  remaining  exceptions  I  have  had  some  doubt :  for  though 
in  Seek)/  v.  Boehm  (2  Madd.  176)  it  was  held  that  a  Plaintiff  may  state  by  way  of 
amendment  part  of  the  answer  by  way  of  pretences,  yet  I  was  inclined  to  think  that 
he  might,  when  the  facts  were  not  known  to  him  at  the  time  when  he  filed  his  original 
bill,  set  out  the  statements  of  the  answer,  in  a  supplemental  bill  as  pretences,  and  charge 
such  matters  as  he  might  think  necessary,  for  the  purpose  of  invalidating  such  state- 
ments. Lord  Redesdale,  in  folio  263  (edit.  3),  says  that  if  any  event  happens  which  alters 
the  interest  of  any  party  or  gives  any  interest  to  any  person  not  a  party,  the  Plaintiff 
may  file  a  supplemental  bill  or  bill  of  revivor,  as  the  case  may  require  ;  and,  if  he 
thinks  some  discovery  necessary  to  support  his  case,  he  may  [207]  file  a  supplemental 
bill  to  obtain  that  discovery.  The  present  bill  is  not  a  bill  of  discovery  merely,  but 
is  one  for  relief  also.  Lord  Redesdale  adds  that  he  may  also  file  a  supplemental  bill 
to  put  in  issue  some  matter  necessary  for  his  case,  when  he  cannot  obtain  permission 
to  alter  his  original  bill  by  way  of  amendment :  and  in  page  49,  Lord  Redesdale  says 
that  whenever  the  same  end  may  be  obtained  by  amendment,  the  Court  will  not 
permit  a  supplemental  bill  to  be  filed.  If  this  bill  can  be  amended,  as  I  am  of  opinion 
it  can,  the  Plaintiff  may  state  the  defences  set  up  by  the  answer,  by  way  of  amendment, 
and  controvert  them  :  Seek//  v.  Boehm.  It  is  stated  that  the  matters  introduced  into 
the  bill,  and  to  which  the  latter  exceptions  refer,  were  unknown  to  the  Plaintiff  until 
the  putting  in  of  Thomas  Woods's  answer  :  but,  in  Colcloucjh  v.  Evans  {ante,  vol.  iv. 
p.  76),  the  Vice-Chancellor  said  that  such  a  statement  will  not  make  the  bill 
supplemental  or  shew  that  it  is  improper.  I  am,  therefore,  of  opinion  that  the  whole 
of  these  exceptions  must  be  allowed." 

The  exception  taken  to  the  Master's  report  was  in  the  following  terms: — "For 
that  the  said  Master  hath,  in  and  by  his  said  report,  certified  that  the  said  Plaintiff's' 
bill  in  the  said  report  mentioned  is  impertinent  in  all  the  points  excepted  to  by 
the  said  Defendants.  Whereas  the  said  Master  ought  not  to  have  certified  that  the 
said  bill  is  impertinent  in  all  such  points." 

Mr.  Knight  Bruce  and  Mr.  Anderdon,  for  the  Plaintiffs,  in  support  of  the  exception 
to  the  report.  If  a  suit  becomes  abated,  the  Plaintiff  may,  if  he  pleases,  abandon  his 
original  bill  and  file  an  entirely  [208]  new  bill.  There  is  no  case  in  which  it  has 
been  held  that  a  bill  can  be  amended  as  against  the  devisee  of  the  original  Defendant. 
The  proceeding  against  the  devisee  is  supplemental :  he  cannot  be  compelled  to 
answer  to  any  matters  in  the  original  bill  to  which  his  testator  has  not  fully  answered. 
In  this  case  a  new  bill  was  absolutely  neces.sary  ;  and  nothing  has  been  inserted  in  it 
which  was  not  necessary  to  make  the  matter  intelligible.  It  is  taken  for  granted  that 
the  Plaintiffs  might  have  amended  their  original  bill ;  if  that  be  so,  what  difference  can 
it  make  to  the  Defendants,  if  the  Plaintiffs,  instead  of  amending  their  bill,  introduce 
the  same  matter  into  their  supplemental  bill  1  The  Master  has  applied  a  rule,  applic- 
able to  one  state  of  circumstances,  to  a  totally  different  state  of  circumstances. 
Mitford  on  Pleadings,  third  edit.,  pages  55  and  77.  Backhouse  v.  Middleton  (2  Freem. 
132  ;  S.  C.  1  Ch.  Ca.  173). 

Mr.  Jacob  and  Mr.  Koe,  in  support  of  the  Master's  report.  A  Plaintiff  who  files 
a  supplemental  bill  is  not  at  liberty  to  insert  in  it  all  the  allegations  of  the  original 
bill ;  but  ought  to  introduce  so  much  only  of  that  bill  as  is  necessary  to  shew  his 
right  to  carry  on  the  suit  as  against  the  new  Defendant.  What  the  Master  has 
expunged  in  this  case  does  not  go  to  the  right  of  the  Plaintiffs  to  carry  on  the 
original  suit  against  the  devisees  and  executors  of  Thomas  Woods  :  it  is  unnecessary 
for  connecting  the  new  Defendants  with  Thomas  Woods.  The  Plaintiffs  here 
seek  not  only  to  carry  on  the  old  suit,  but  to  institute  a  new,  concurrent  suit  ]  so  that 
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there  will  be  two  suits  going  on,  concurrently,  for  the  same  purpose  ;  with  the 
additional  advantage  of  examining  witnesses  in  the  second  suit,  after  they  have 
[209]  been  examined  in  the  first.  Devaynes  v.  Morris  (1  Myl.  &  Cr.  213) ;  JFagstaff 
V.  Brvan  (1  Russ.  &  Myl.  28) ;  Onge  v.  Trudock  (2  MoUoy's  Rep.  31  ;  see  39). 

We  now  come  to  that  part  of  the  supplemental  bill  which  relates  to  statements 
introduced  from  the  answer  of  Thomas  Woods.  The  only  legitimate  purpose  of 
a  supplemental  bill  is  to  bring  new  Defendants  before  the  Court.  It  was  not  necessary 
to  introduce  the  allegations  in  the  answer  any  more  than  the  allegations  in  the 
original  bill  for  that  purpose.  The  original  suit  determines  what  the  rights  of  the 
parties  were  at  the  time  of  filing  the  original  bill.  Xo  new  matter  can  be  introduced, 
unless  it  can  be  done  by  way  of  amendment.  Colchugh  v.  Evatis  {ante,  vol.  iv.  p.  76) ; 
Mitf.  on  Plead.  53,  55. 

As  the  exception  to  the  report  is  worded,  it  cannot  be  sustained,  if  the  Court 
shall  be  of  opinion  that  the  Master  ought  to  have  allowed  any  one  of  the  exceptions. 
Pearson  v.  Knapp  (1  Myl.  &  Keen,  312) ;  Moore  v.  Langfwd  {ante,  vol.  vi.  p.  323). 

Mr.  Knight  Bruce,  in  reply.  Coldough  v.  Evans  was  decided  on  the  ground  that 
the  issue  was  sought  to  be  varied  after  replication  filed.  The  case  of  Crompton  v. 
Womhwell  {ante,  vol.  iv.  p.  628)  decides  that  a  supplemental  bill  may  be  filed  for  the 
purpose  of  putting  newly-discovered  matter  in  issue.  That  case  is  not  at  variance 
with  Culchmgh  v.  Evans.  [The  Vice-Chancellor.  In  Coldough  v.  Evans  the  supple- 
mental bill  was  filed  for  the  purpose  of  putting  in  issue  matter  contradictory  to  the 
statements  in  the  original  bill.]  JVagstaff  v.  Bryan  decides  merely  that  no  new 
de-[210]-fence  can  be  made  where  no  new  fact  is  stated.  Devaynes  v.  Morris  shews 
only  that  new  facts  cannot  be  put  in  issue  where  the  rights  of  the  parties  have  been 
decided  upon.     Mitf.  on  Plead.  27,  48,  59,  77. 

The  Vice-Ch.\ncellor.  I  will  read  over  the  whole  of  this  bill  before  I  decide 
upon  the  exception. 

July  6.  The  Vice-Chan'CELLOR  [Sir  L.  Shadwell].  In  this  case  the  Plaintiffs 
filed  their  bill  as  parties  claiming  under  Robert  Woods,  and  they  made  a  person  of 
the  name  of  Thomas  Woods  a  party,  and  also  a  person  of  the  name  of  Elizabeth 
Hulme.  An  answer  to  the  bill  was  put  in  by  Thomas  Woods,  and  then  Thomas 
Woods  died,  having  made  his  will,  under  which  those  persons  claim  who  referred  the 
supplemental  bill  for  impertinence.  Upon  the  death  of  Thomas  Woods,  the  Plaintiti's 
filed  the  bill  in  question  ;  which  is,  properly  speaking,  an  original  bill  as  against  those 
persons  on  whose  application  it  was  referred  ;  but  with  respect  to  I'^lizabeth  Hulme, 
it  is  not  an  original  bill,  because  she  was  a  party  to  the  original  bill ;  but  as  to  the 
other  Defendants  the  bill  is  an  original  bill ;  and  it  is  in  the  nature  of  a  supplemental 
bill :  because  it  is  filed  for  the  purpose  of  carrying  on  the  suit  against  those  Defen^ 
dants  who  took,  by  transmission  of  interest  from  Thomas  Woods  by  means  of  his 
devise.  I  mention  that  because  reference  was  made  to  several  passages  in  Lord 
Redesdale's  Treatise.  Since  the  case  was  argued,  I  have  looked  over  every  portion 
of  that  work  which  seems  to  have  any  relation  to  the  case. 

In  page  61  of  the  4th  edition  (3d  edition,  p.  48)  his  Lordship  says :  "  Where  the 
imperfection  of  a  suit  arises  [211]  from  a  defect  in  the  original  bill  or  in  some  of  the 
proceedings  upon  it,  and  not  from  any  event  subsequent  to  the  institution  of  the  suit, 
it  may  be  added  to  by  a  supplemental  bill  merely."(l)  In  page  63  (3d  edit.  p.  49) 
his  Lordship  says  :  "When  any  event  happens  subsequent  to  the  time  of  filing  an 
original  bill,  which  gives  a  new  interest  in  the  matter  in  dispute  to  any  person  not  a 
party  to  the  bill,  as  the  birth  of  a  tenant  in  tail,  or  a  new  interest  to  a  party,  as  the 
happening  of  some  other  contingency,  the  defect  may  be  supplied  by  a  bill  which  is 
usually  called  a  supplemental  bill,  and  is,  in  fact,  merely  so  -ivith  respect  to  the  rest 
of  the  suit,  though,  with  respect  to  its  immediate  object  and  against  any  new  party, 
it  has,  in  some  degree,  the  effect  of  an  original  bill."  Then  in  page  68  (3d  edition,  p. 
53)  he  says  :  "  But  if  the  interest  of  a  Defendant  is  not  determined,  and  only  becomes 
vested  in  another  by  an  event  subsequent  to  the  institution  of  a  suit,  as  in  the  case 
of  alienation  by  deed  or  devise,  or  by  bankruptcy  or  insolvency,  the  defect  in  the 

(1)  His  Honor  referred  also  to  Mr.  Jeremy's  Note  (c.)  in  p.  61. 
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suit  may  be  supplied  by  supplemental  bill,  whether  the  suit  is  become  defective 
merely,  or  abated  as  well  as  become  defective."  Then  in  pages  70  and  71  (3d  edition, 
pp.  55,  56)  he  says :  "  If  a  suit  becomes  abated,  and  by  any  act  besides  the  event  by 
which  the  abatement  happens,  the  rights  of  the  parties  are  affected,  as  by  a  settle- 
ment or  a  devise  under  certain  circumstances,  though  a  bill  of  revivor  merely  may 
continue  the  suit  so  as  to  enable  the  parties  to  prosecute  it,  yet  to  bring  before  the 
Court  the  whole  matter  necessary  for  its  consideration,  the  parties  must,  by  supple- 
mental bill,  added  to  and  made  part  of  the  bill  of  revivor,  shew  the  settlement,  or 
devise,  or  other  act  by  which  their  rights  are  affected.  And  in  the  same  manner  if 
any  other  event  which  occasions  an  abatement  (is  accompanied  or  followed  by  any 
matter  [212]  necessary  to  be  stated  to  the  Court,  either  to  shew  the  rights  of  the 
parties,  or  to  obtain  the  full  benefit  of  the  suit,  beyond  what  is  merely  necessary 
to  shew  by  or  against  whom  the  cause  is  to  be  revived,  that  matter  must  be  set 
forth  by  way  of  supplemental  bill  added  to  the  bill  of  revivor.  If  the  death  of  a 
party,  whose  interest  is  not  determined  by  his  death,  is  attended  with  such  a  trans- 
mission of  his  interest  that  the  title  to  it,  as  well  as  the  person  entitled,  may  be 
litigated  in  the  Court  of  Chancery,  as  in  the  case  of  a  devise  of  a  real  estate,  the  suit 
is  not  permitted  to  be  continued  by  a  bill  of  revivor.  An  original  bill,  upon  which 
the  title  may  be  litigated,  must  be  filed ;  and  this  bill  will  have  so  far  the  effect  of 
a  bill  of  revivor,  that,  if  the  title  of  the  representative  substituted  by  the  act  of  the 
deceased  party  is  established,  the  same  benefit  may  be  had  of  the  proceedings  upon 
the  former  bill  as  if  the  suit  had  been  continued  by  a  bill  of  revivor." 

Then  he  says,  in  p.  75  (3d  edition,  p.  58) :  "  A  supplemental  bill  must  state  the 
original  bill,  and  the  proceedings  thereon ;  and,  if  the  supplemental  bill  is  occasioned 
by  an  event  subsequent  to  the  original  bill,  it  must  state  that  event,  and  the 
consequent  alteration  with  respect  to  the  parties;  and,  in  general,  the  supplemental 
bill  must  pray  that  all  the  Defendants  may  appear  and  answer  to  the  charges  it 
contains.  For  if  the  supplemental  bill  is  not  for  a  discovery  merely,  the  cause  must 
be  heard  upon  the  supplemental  bill  at  the  same  time  that  it  is  heard  upon  the  original 
bill,  if  it  has  not  been  before  heard  :  and,  if  the  cause  has  been  before  heard,  it  must 
be  further  heard  upon  the  supplemental  matter.  If  indeed  the  alteration  or  acquisi- 
tion of  interest  happens  to  a  Defendant,  or  a  person  necessary  to  be  made  a  Defendant, 
the  supplemental  bill  may  be  exhibited  by  the  Plaintift'  in  the  original  suit  against 
such  person  alone,  [213]  and  may  pray  a  decree  upon  the  particular  supplemental 
matter  alleged  against  that  person  only ;  unless,  which  is  frequently  the  case,  the 
interests  of  the  other  Defendants  may  be  affected  by  that  decree." 

And  then  he  says,  in  pages  97  and  98  (3d  edition,  76,  77) :  "It  has  been  already 
mentioned  that  when  the  interest  of  a  party  dying  is  transmitted  to  another  in  such 
a  manner  that  the  transmission  may  be  litigated  in  this  Court,  as  in  the  case  of  a 
devise,  the  suit  cannot  be  revived  by  or  against  the  person  to  whom  the  interest  is 
so  transmitted ;  but  that  such  person,  if  he  succeeds  to  the  interest  of  a  Plaintiff,  is 
entitled  to  the  benefit  of  the  former  suit ;  and,  if  he  succeeds  to  the  interest  of  a 
Defendant,  the  Plaintiff  is  entitled  to  the  benefit  of  the  former  suit  against  him  ; 
and  that  this  benefit  is  to  be  obtained  by  an  original  bill  in  nature  of  a  bill  of  revivor." 
"  When  the  validity  of  the  alleged  transmission  of  interest  is  established,  the  party  to 
the  new  bill  shall  be  equally  bound  by  or  have  advantage  of  the  proceedings  on  the 
original  bill,  as  if  there  had  been  such  a  privity  between  him  and  the  party  to  the 
original  bill  claiming  the  same  interest." 

It  is  obvious  that  in  these  passages  there  is  a  good  deal  of  repetition  :  but  I  think 
the  substance  of  them  is  that  where  a  bill  is  filed  asking  for  relief  against  a  given 
individual,  and  he  dies,  and,  by  any  act  of  his  own,  as  by  a  devise,  his  interest  in  the 
estate  which  is  the  subject  of  the  suit  is  transmitted  to  other  persons,  those  other 
persons  are  to  be  made  parties  to  the  suit  by  means  of  a  bill  which,  with  respect  to 
them  IS  an  original  bill,  but  which,  with  respect  to  the  original  bill,  is  a  bill  of 
supplement.  Lord  Redesdale  says  that  such  a  bill  must  "state  the  original  bill  and 
the  proceedings  had  upon  it. 

[214]  Now,  in  this  case,  it  is  to  be  observed  that  the  persons  who  referred  the 
bill  for  impertinence  were  none  of  them  parties  to  the  original  bill.  It  does  not 
appear  that  they  have  office  copies,  or  that  they  will  be  ever  compelled  to  take  office 
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copies  of  the  original  bill,  or  that  they  know  anything  of  its  contents.  Now,  the  bill 
which  has  been  filed  against  them  is  a  bill  which  is  framed  in  compliance  with  the 
rule  laid  down  by  Lord  Kedesdale.  It  begins  by  stating  to  some  extent  certain  matters 
which  are  contained  in  the  original  bill.  It  then  states  that  the  answer  of  Thomas 
Woods  was  put  in,  and  then  the  devolution  of  his  interest  to  the  other  Defendants 
by  means  of  the  will  which  it  sets  forth.  Then  it  reverts  back  to  certain  portions  of 
the  answer  of  Thomas  Woods :  and  then  it  proceeds  to  make  certain  charges  with 
respect  to  those  matters  of  fact  which  appear  to  have  been  brought  forward  as  a  defence 
to  the  original  bill  by  means  of  those  portions  of  the  answer  which  are  stated. 

It  is  observable  that  the  answer  of  Thomas  Woods  has  set  forth  certain  deeds  of 
the  5th  of  January  1781,  of  the  21st  and  22d  of  June  1786,  of  the  1st  and  2d  of 
July  1786,  and  of  the  10th  of  October  1789;  none  of  which  were  at  all  noticed  in 
the  original  bill.  Now,  where  a  Defendant  has  put  in  an  answer  to  the  original  bill, 
and  has  set  up  certain  matters  as  a  defence,  it  is  competent  to  the  Plaintiff  to  amend 
his  bill,  and  to  state  by  way  of  pretence  that  the  Defendant  alleges  so  and  so,  and  then 
to  charge  certain  circumstances  to  meet  those  allegations.  If  that  might  be  done  in 
the  case  of  an  original  bill  against  the  original  Defendant,  it  is  obvious  that  the  same 
thing  in  form  cannot  be  done  with  respect  to  those  persons  who,  for  the  first  time, 
are  made  parties  to  the  suit  by  an  original  bill  in  the  nature  of  a  supplemental  bill : 
but  it  is  not  pretended  to  be  said  that  the  Plaintiff  may  not  have  the  same  advantage 
against  [215]  them  as  he  might  have  had  if  they  had  been  Defendants  to  the  original 
bill  ?  He  cannot  amend,  because  they  were  not  parties  to  the  original  bill :  but,  I 
apprehend,  it  is  perfectly  competent  to  the  Plaintiff,  when  he  files  the  bill  for  the 
purpose  of  bringing  the  new  Defendants  before  the  Court,  to  take  notice  of  the 
circumstances  which  are  set  up  by  way  of  defence,  in  the  answer  of  the  deceased 
Defendant,  and  then  to  charge  such  matters,  and  put  such  interrogatories,  as  he  thinks 
proper,  in  order  to  see  how  the  case  will  stand  when  they  have  answered  his 
supplemental  bill  in  the  nature  of  an  original  bill. 

Having  stated  this  with  regard  to  the  general  question,  I  come  to  the  first  six 
exceptions,  which  relate  to  those  portions  of  the  original  bill  which  are  set  forth, 
certainly  at  some  length,  in  the  supplemental  bill.  But  I  must  say  that,  knowing 
nothing  of  the  matter  myself,  I  should  not  have  comprehended  what  the  case  was 
about,  if  I  had  not  read  those  passages,  excepting  one  passage  which,  it  appears  to  me, 
was  not  necessary,  that  is,  the  passage  which  is  the  subject  of  the  third  exception. 
Referring  to  the  will  of  Robert  Woods,  it  is  said  that  it  was,  "  in  the  words  and 
figures  hereinafter  set  forth,  the  inditing  and  spelling  thereof  being  .set  forth  with 
the  greatest  accuracy. "(1)  I  can  easily  conceive  that  the  learned  author  of  this  bill 
may  have  thought  that  some  preface  was  necessary  for  the  purpose  of  introducing 
the  document  which  follows :  but  still,  if  it  was  necessary  to  set  out  the  will  with 
all  its  errors,  it  would  have  been  sufficient  to  allege  that  the  testator  made  his  will 
as  follows,  and  then  to  have  set  out  the  [216]  will.  Therefore,  if  we  are  to  proceed 
rigidly,  I  think  that  those  who  referred  the  bill  for  impertinence  are  entitled  to  the 
benefit  of  the  third  exception. 

But,  with  respect  to  all  the  other  exceptions,  I  think  that  the  bill  is  incapable  of 
being  understood,  unless  you  see  the  case  which  was  made  out  by  the  principal  facts 
stated  in  the  original  bill.  I  must  assume  that  the  Defendants  know  nothing  of  the 
original  bill.  Why,  then,  are  they  not  to  be  informed  by  this  bill  (which  is  the  first 
and  only  bill  with  respect  to  them)  what  are  the  contents  of  the  original  bill  ?  My 
opinion  therefore  is  that  the  matters  which  form  the  subject  of  the  first  six  exceptions, 
omitting  the  third,  are  properly  introduced  into  the  bill. 

I  feel  it  painful  to  differ  from  one  for  whom  I  have  so  great  a  respect  as  I  have 
for  Master  Dowdeswell ;  but  I  confess  that  I  am  not  swayed  by  the  reasons  which  he 
has  given  for  allowing  all  the  exceptions.  He  says,  &c.(2)  Why,  of  course,  the 
original  bill  having  been  answered,  the  Plaintiffs  could  not  compel  the  new  Defendants 

(1)  Several  words  in  the  will  were  misspelt.  It  was  not  thought  necessary  to 
notice  this  part  of  the  case  in  the  statement,  as  it  did  not  seem  to  be  of  any  importance. 

(2)  His  Honor  here  read  the  Master's  reasons  down  to  the  words  "  original  bill : " 
see  ante,  pp.  205,  206. 
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to  answer  it,  unless  they  had  thought  proper  to  state  the  whole  of  that  bill  and  put 
interrogatories,  and  require  them  to  be  answered.  Then  he  says,  &c.(l)  Now 
adverting  to  the  fact  that  these  persons  are,  for  the  first  time,  brought  into  Court  as 
Defendants,  and  are  no  parties  to  the  original  bill,  and  cannot  be  made  to  answer  any 
of  its  contents,  except  by  means  of  the  supplemental  bill,  my  opinion  is  that  it  was 
necessary,  in  order  to  shew  what  the  nature  of  the  case  was  be-[217]-tween  the 
Plaintiffs  and  the  original  Defendant  Thomas  Woods,  that  those  passages  should  be 
set  forth  which  are  set  forth  from  the  original  bill,  with  the  exception  which  I  have 
stated. 

Then,  as  I  understand  this  record,  after  setting  forth  at  some  length  those 
passages  in  the  answer  of  Thomas  \Yoods  which  relate  to  the  deeds,  it  proceeds  to 
introduce  several  other  passages  from  that  answer,  and  to  charge  new  matter  for  the 
purpose  of  obviating  the  effect  of  them.  With  respect  to  the  deeds  it  is  alleged  that 
they  are  now  in  the  custody  of  the  Defendants,  which  being  clearly  supplemental 
matter,  is  properly  inserted  in  the  bill ;  and,  that  being  so,  surely  the  Plaintiffs  must 
have  an  opportunity  of  stating  the  matters  in  respect  of  which  the  production  of  those 
documents  is  material.  Take,  for  instance,  the  deed  of  October  1789.  With  respect 
to  that,  the  supplement  bill  states  that  it  is  imperfectly  and  insufficiently  and  also 
delusively  set  forth.  That  allegation  would  not  have  been  intelligible  unless  so  much 
of  the  answer  had  been  set  forth  as  shewed  the  way  in  which  Thomas  Woods  had 
set  out  the  deed,  and  the  way  in  which  he  had  spoken  of  it  in  his  answer,  by  way  of 
defence.     The  same  observation  appears  to  me  to  apply  to  the  other  matters. 

I  think,  therefore,  that  this  bill,  in  substance,  is  not  impertinent.  I  do  not  mean 
to  say  that  if  more  leisure  had  been  allowed  and  more  attention  bestowed  upon  it, 
some  of  the  passages  might  not  have  been  stated  more  briefly  ;  but  I  cannot  think 
that  the  proper  course  is  to  call  the  attention  of  this  Court  to  the  question  whether 
matter  which  has  been  stated  in  a  certain  number  of  words  might  not  have  been 
stated  in  fewer ;  [218]  or  that  that  is  the  question  which  I  have  to  decide.  The  real 
question  is  whether  the  matter  objected  to  is  pertinent  to  the  case  ;  and  I  think  it  is 
pertinent,  with  the  exception  I  have  mentioned. 

The  Master  has  reported  that,  in  his  opinion,  the  bill  is  impertinent  in  all  the 
points  excepted  to ;  and  the  exception  to  the  report  is  in  this  form  ;  that  the  Master 
ought  not  to  have  certified  that  the  bill  is  impertinent  in  all  such  points.  Therefore 
if  I  were  of  opinion  that  the  greatest  portion  of  the  passages  excepted  to  were 
impertinent,  and  that  only  a  few  of  them  were  pertinent,  still  I  must  have  decided 
that  the  report  is  wrong,  for  the  Master  has  certified  that  all  the  passages  objected 
to  are  impertinent.  However,  I  think  that  the  justice  of  the  case  will  be  best 
attained  by  allowing  the  exception  of  the  Plaintiffs,  so  far  as  it  extends  to  all  the 
original  exceptions  except  the  third. 

As  one  of  the  twenty-five  exceptions  has  been  sustained,  the  deposit  must  be 
divided  between  the  parties  in  the  proportion  of  one  to  twenty-five. 


[219]    Jennings  v.  Newman.    July  4,  8,  1839. 

[S.  C.  3  Jur.  748 ;  varied  3  Jur.  1068.] 

JVill.     Construction. 

Testator  gave  £2000  to  his  daughter,  Martha,  for  life,  with  a  testamentary  power  to 
her  to  appoint  that  sum  amongst  her  children  ;  but  if  she  should  die  without  ' 
leaving  a  child,  then  he  gave  it  to  such  of  his  children  as  should  be  living  at  his  | 
decease  ;  and,  if  either  of  his  said  children  should  die  before  they  should  be 
entitled  to  receive  a  share,  leaving  issue,  their  shares  should  be  distributed  amongst 
their  children.  The  testator  left  Martha  and  four  other  children  living  at  his 
decease.     Two  of  them  died  leaving  issue,  and  two  without  issue  ;  and,  afterwards, 

(1)  His  Honor  here  read  the  third  paragraph  of  the  Master's  reasons. 


10  sm.  220.  JENNINGS   V.    NEWMAN  597 

Martha  died  without  issue.     Held,  that  her  personal  representatives  were  entitled 
to  one-fifth  of  the  fund. 

William  Newman,  by  his  will,  dated  the  11th  of  September  1802,  gave  £2000  to 
trustees,  in  trust  to  pay  the  interest  thereof  to  his  daughter  Martha  Monk,  for  her 
separate  use,  for  her  life  ;  and  he  empowered  her  to  appoint  the  capital,  bv  her  will 
unto  and  amongst  her  children  :  but,  if  she  should  happen  to  die  without  leaving  any 
child  or  children  lawfully  begotten,  then  the  testator  gave  the  £2000  unto  and 
amongst  suck  of  his  children  as  should  be  living  at  the  time  of  his  decease,  in  equal  shares 
and  proportions  :  "  And  if  it  shall  liappen  that  either  of  my  said  children  shall  die  before 
they  shall  be  entitled  to  receive  a  share  or  proportion  of  the  said  £2000  Icaiing  issw,  then 
I  \vill  and  direct  that  the  share  of  such  of  my  deceased  child  or  children,  of  and  in 
the  said  sum  of  £2000  and  the  stocks  or  funds  in  which  the  same  shall  or  may  be 
invested,  shall  be  distributed  equally  amongst  such  of  ray  grandchildren  as  are  the 
children  of  my  said  deceased  child  ;  or,  if  there  be  only  one  such  grandchild,  then  to 
such  only  grandchild." 

The  testator  died  shortly  after  the  date  of  his  will,  leaving  Martha  Monk  and 
four  other  children  him  surviving.  In  February  1839  Martha  Monk  died  without 
issue,  having  survived  her  brothers  and  sisters,  two  of  whom  died  without  issue,  and 
two  leaving  issue.  The  [220]  £2000  having  been  paid  into  Court,  and  invested  in 
stock  under  an  order  in  the  cause  made  in  180.5,  a  petition  was  presented,  on  Mrs. 
Monk's  death,  by  her  personal  representatives,  praying  that  the  stock  might  be  sold, 
and  one-fifth  of  the  proceeds  paid  to  the  Petitioners. 

Mr.  Knight  Bruce  and  Mr.  James  Parker,  for  the  Petitioners.  The  representatives 
of  Mrs.  Monk  are  entitled  to  a  share  of  the  fund,  under  the  bequest  to  such  of  the 
testator's  children  as  should  be  living  at  the  time  of  his  decease.  It  is  suggested, 
however,  that  Mrs.  Monk  and  her  representatives  are  excluded  from  participating  in 
the  fund,  by  reason  of  the  words,  "  And  if  it  shall  happen  that  either  of  my  said 
children  shall  happen  to  die  before  they  shall  be  entitled  to  receive  a  share  or  pro- 
portion of  the  said  £2000,  then  I  will  and  direct,"  &c.  But,  in  order  to  have  that 
effect,  the  words,  "other  than  and  except  my  said  daughter  Martha  Monk,"  must 
be  inserted  after  the  words,  "  such  of  my  children  as  shall  be  living  at  the  time  of 
my  decease."  The  Court,  in  construing  a  vnW,  never  supplies  words,  or  limits  the 
operation  of  plain  words  by  inference  or  conjecture.  The  testator  having,  in  a  certain 
event,  given  the  £2000  unto  and  amongst  such  of  his  children  as  should  be  living  at 
his  decease,  proceeds  to  point  out  how  the  shares  of  certain  of  those  children  shall 
be  subdivided  on  the  happening  of  another  event  totally  distinct  from  the  former. 
That  further  event,  it  is  true,  could  not  happen  with  respect  to  Mrs.  Monk,  one  of 
the  children  ;  but  is  that  any  ground  for  inferring  that  the  testator  intended  to 
exclude  her  from  Uking  any  share  in  the  £2000  ;  and  that,  too,  after  he  had  given 
her  a  share  in  the  plainest  terms  ?  Suppose  that  Mrs.  Monk  [221]  had  left  grand- 
children only  ;  they,  according  to  the  construction  contended  for  on  the  other  side, 
would  have  been  excluded.  But  what  reason  is  there  for  saying  that  the  testator  did 
not  intend  to  benefit  them,  as  well  as  his  other  grandchildren  for  whom  he  has 
expressly  provided  ?  The  representatives  of  each  of  the  testator's  other  children  who 
died  without  issue  are  entitled  to  a  share  ;  why  then  should  the  representatives  of 
Mrs.  Monk  alone  be  excluded  from  participating  in  the  fund  ?  Smither  v.  IVillock 
(9  Ves.  233) ;  Holloway  v.  Holloway  (b  Ves.  399) ;  Harrison  v.  Foreman  (Ibid.  207) ; 
ElmsUy  v.  Young  (2  Myl.  &  Keen,  82  and  780) ;  Pearce  v.  Vincent  (2  Keen,  230  ;  and 
•2  Bing.  N.  C.  328). 

Mr.  Jacob  and  Mr.  Tennant  appeared  for  the  testator's  grandchildren  and  the 
representatives  of  his  children  who  died  without  issue,  except  Mrs.  Monk.     But, 

The  Vice-Chaxcellor  [Sir  L.  Shadwell],  without  hearing  them,  said  :  PrimA 
facie,  the  words :  "Such  of  my  children  as  shall  be  living  at  the  time  of  ray  decease," 
will  include  Mrs.  Monk  :  and  the  sole  question  is  whether  the  meaning  of  those  words 
is  not,  of  necessity,  controlled  by  the  subsequent  words,  "but  if  the  said  Martha 
Monk  shall  happen  to  die  without  leaving  any  child  or  children  lawfully  begotten, 
then  I  give  and  bequeath  the  said  principal  sum  of  £2000  and  the  stocks  or  funds  on 
which  the  same  sha.ll  or  may  be  invested,  together  with  the  interest  and  dividends 
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then  due  thereon,  unto  and  amongst  such  of  my  children  as  shall  be  living  at  the  time 
of  my  decease,  in  equal  shares  and  propor-[222]-tioiis :  and,  if  it  shall  happen  that 
either  of  my  said  children  shall  die  before  they  shall  be  entitled  to  receive  a  share  or 
proportion  of  the  said  £2000  leaving  issue,  then  I  will  and  direct  that  the  share  of 
such  my  deceased  child  or  children  of  and  in  the  said  sum  of  £2000  and  the  stocks  or 
funds  in  which  the  same  shall  or  may  be  invested,  shall  be  distributed,  equally, 
amongst  such  of  my  grandchildren  as  are  the  children  of  my  said  deceased  child,  and, 
if  there  be  only  one  such  grandchild,  then  to  such  only  grandchild."  It  seems  to  me, 
from  those  words,  that  the  persons  who  are  intended  by  the  testator  to  take  are  such 
as  may,  by  possibility,  die  leaving  issue.  The  word  "  issue  "  must  here  mean  child  or 
children ;  for,  in  the  subsequent  part  of  the  sentence,  the  testator  speaks  of  grand- 
children as  the  issue  of  a  child  ;  and,  in  my  opinion,  the  testator  is  speaking  of  those 
children  as  a  class,  with  regard  to  whom  it  may  be  predicated  that  any  one  or  more  of 
them  may,  by  possibility,  die  leaving  a  child  or  children  ;  which  is  utterly  inconsistent 
with  Mrs.  Monk's  taking  under  the  gift  over :  for  that  gift  over  was  to  take  effect 
only  on  the  contingency  of  Mrs.  Monk  dying  without  leaving  a  child.  In  my  opinion, 
therefore,  the  personal  representatives  of  Mrs.  Monk  are  not  entitled  to  any  portion 
of  the  fund  in  question,  the  contingency  on  which  the  gift  over  was  to  take  effect 
(with  reference  to  which  the  preceding  words  must  be  interpreted),  being  plainly 
inapplicable  to  her. 

The  Petitioners  presented  a  petition  to  the  Lord  Chancellor,  praying  that  the 
Vice-Chancellor's  order  might  be  varied,  and  that  the  Petitioners,  as  the  personal 
representatives  of  Mrs.  Monk,  might  be  declared  to  be  entitled  to  a  share  of  the  fund. 
On  the  hearing  [223]  of  that  petition  Butler  v.  Bushnell  (3  Myl.  &  Keen,  232),  and 
Bird  V.  iFood  (2  Sim.  &  Stu.  400),  were  cited  for  the  Respondents. 

The  Lord  Chancellor  said  that  there  could  be  no  doubt  that  the  bequest  to  such 
of  the  children  of  the  testator  as  should  be  living  at  his  decease  would  include  Mrs. 
Monk  ;  and  the  only  question  was  whether  the  words  that  followed  were  of  sufficient 
force  to  control  the  effect  of  that  bequest  and  exclude  Mrs.  Monk.  The  persons  who 
were  to  take  under  the  gift  over  were,  in  the  first  instance,  the  children  of  the 
testator  who  should  be  living  at  his  decease :  but,  as  that  gift  over  could  not  take 
effect  until  Mrs.  Monk's  death,  it  occurred  to  the  testator  that  some  of  those  persons 
might  die  in  the  meantime  leaving  children  ;  and,  therefore,  he  provided  that  the 
shares  of  those  who  might  be  dead  when  the  gift  over  should  take  effect  should  go  to 
their  children.  That  provision  was  applicable  to  some  of  the  children,  but  was  not 
strictly  applicable  to  Mrs.  Monk  :  but  why  should  it  have  the  effect  of  restraining  the 
prior  gift  under  which  she  was  plainly  entitled  to  take  a  share  of  the  fund  1  The 
Court  was  bound  to  give  full  effect,  if  possible,  to  every  part  of  a  will ;  and,  therefore, 
the  first  rule  of  construction  was  to  strive  to  make  all  the  provisions  in  it  consistent 
with  one  another.  The  Court  was  not  at  liberty,  by  conjecture  or  inference  from 
some  of  the  words  in  a  will,  to  limit  the  operation  of  other  words,  the  meaning  and 
effect  of  which  when  taken  by  themselves  did  not  admit  of  doubt.  The  will  contained 
a  gift  plainly  applicable  to  Mrs.  Monk,  followed  by  a  provision  which,  though  not 
strictly  applicable  to  her,  was  not  necessarily  inconsistent  with  the  plain  and  positive 
terms  of  the  prior  gift ;  and,  consequently,  the  Court  ought  not  to  restrict  in  any 
degree  the  operation  of  that  prior  gift. 

[224]  His  Lordship's  order  was  that  the  Vice-Chancellor's  order  should  be  varied  : 
that  it  should  be  referred  to  the  Master  to  divide  the  residue  of  the  proceeds  of  the 
stock,  after  payment  of  costs,  into  fifths,  and  that  one  of  those  fifths  should  be  paid  to 
the  Petitioners  as  the  representatives  of  Mrs.  Monk. 
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[224]     Spry  v.  Bromfield.     March  12,  18-11. 
[S.  C.  9  Sim.  53-t ;  10  Sim.  94 ;  7  M.  &  W.  545.] 

On  this  day  the  demurrer  came  on  to  be  further  argued,  on  the  return  of  the 
certificate.(l) 

On  perusing  the  report,  ante,  p.  94,  it  will  be  observed  that  the  case  made  for  the 
opinion  of  the  Barons  of  the  Exchequer  stated  that  a  disposition  had  been  made  by 
Eliza  Bromfield  and  W.  A.  Bromfield,  under  the  Act  for  AbolishingFinesand  Recoveries, 
and  that  it  contained  some  other  particulars  which  were  not  mentioned  in  the  bill, 
owing  to  the  same  having  been  unknown  to  the  Plaintift'  when  the  bill  was  filed. 

Mr.  Knight  Bruce  and  Mr.  Malins,  for  the  Plaintifl',  argued  against  the  certificate, 
and  asked  for  another  case  to  be  sent  to  the  Court  of  Queen's  Bench.  ' 

Mr.  Jacob,  Mr.  Wilbraham  and  Mr.  Hodgson,  for  the  Defendants,  supported  the 
certificate. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that,  as  the  case  stated  the  above- 
mentioned  disposition  to  have  been  made  by  the  [225]  Defendants,  and  the  question 
to  be  :  "  what  estate  do  the  Defendants  take,"  &c. ;  it  was  not  framed  so  as  to  obtain 
the  opinion  of  the  Barons  upon  the  effect  of  the  limitation,  in  the  will,  to  the  children 
of  John  Bromfield.  His  Honor  then  observed  upon  the  inartificial  language  of  the 
will,  and  added  that  the  question  seemed  to  be  so  doubtful  that,  as  the  heir  asked  it, 
he  must  send  a  case  for  the  opinion  of  the  Judges  of  the  Queen's  Bench,  in  which  the 
statement  as  to  the  before-mentioned  disposition  should  be  omitted,  and  the  question 
should  be,  what  estate  did  the  Defendants  take,  at  the  death  of  their  mother,  in  the 
lands  at  Boldre  devised  by  the  will  ? 

[225]     W.\LLis  V.  Freestone.    June  28,  1839. 

Power.    Perpetuity.    Remoteness. 

An  estate  was  devised  to  0.  W.  for  life,  with  remainder  to  trustees  to  preserve,  &c., 
with  remainder  to  0.  W.'s  first  and  other  sons  successively,  in  tail,  with  remainder 
to  the  trustees  and  their  heirs,  in  trust  for  the  separate  use  of  the  testator's  niece, 
for  her  life,  mth  remainder  to  the  use  of  her  children,  in  tail,  with  remainder  to  the 
testator's  right  heirs.  Held  that,  though  the  power  was  given  for  an  indefinite 
period,  yet,  as  either  of  the  tenants  for  life  might  concur  «nth  his  or  her  children 
in  destroying  it,  it  was  not  void. 

This  suit  was  instituted  for  the  purpose  of  obtaining  the  opinion  of  the  Court  as ' 
to  the  validity  of  a  power  contained  in  the  will  of  Thomas  Clark,  Esq.,  in  pursuance 
of  which  the  surviving  trustee  of  the  will,  with  the  concurrence  of  the  tenant  for  life, 
and  all  the  other  parties  beneficially  interested  under  the  will  who  were  of  age,  had 
agreed  to  grant  to  the  Defendant,  Ward,  a  lease  of  the  testator's  estate  at  Stow  Lawn, 
in  the  county  of  Stafford,  and  of  the  mines  under  it. 

The  testator  devised  the  estate  in  question,  consisting  of  a  messuage,  barn  and 
other  buildings,  and  certain  [226]  pieces  of  land,  to  the  use  of  the  Plaintiff,  Owen 
Wallis,  during  his  life,  without  impeachment  of  waste,  with  remainder  to  the  use  of 
trustees  and  their  heirs  during  the  life  of  Owen  Wallis,  in  trust  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  the  first  and  other  sons  of  Owen  Wallis, 
successively  in  tail,  with  remainder  to  the  use  of  the  daughters  of  Owen  Wallis,  as 
tenants  in  common  in  tail,  with  cross-remainders  amongst  them  in  tail,  with  remainder 
to  the  use  of  the  trustees  and  their  heirs,  upon  trust  for  the  testator's  nieces,  Mary 
Morton,  Ann  Hayes  and  Eliza  Wallis,  as  tenants  in  common,  and  to  pay  the  rents,  in 
equal  shares,  as  the  same  should  be  received,  during  their  respective  natural  lives, 

(1)  By  a  mistake  in  the  certificate  William  Arnold  Bromfield  was  called  John 
Arnold  Bromfield. 
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either  into  their  several  hands  or  to  such  other  persons  as  each  of  his  said  nieces 
should,  from  time  to  time  as  the  same  should  become  due,  and  not  by  way  of  charge 
or  anticipation,  appoint  to  receive  her  share  of  the  same,  to  the  intent  that  the  same 
mio-ht  be  for  her  separate  use ;  and,  in  case  any  one  or  more  of  his  said  nieces  should 
die" without  leaving  issue,  then  the  testator  directed  that  her  or  their  share  or  shares 
should  be  upon  such  trust  for  the  survivors  or  survivor  of  them  as  were  therein 
expressed  of  their  respective  original  shares ;  and  that,  from  and  after  the  decease 
of  any  one  or  more  of  his  said  nieces  leaving  issue,  then  the  one-third  or  other 
greater  part  or  share  of  the  said  hereditaments  to  the  rents,  profits  and  produce 
whereof  she  should  be  entitled  at  the  time  of  her  death,  and  every  other  contingent 
share,  interest  or  estate  therein,  should  be  to  the  use  of  all  and  every  such  one  or  more, 
exclusively  of  the  others  or  other  of  her  children  or  remoter  issue,  for  such  estates, 
tVc,  as  such  niece  or  nieces  so  leaving  issue  should,  by  her  will,  appoint,  and,  in 
default  of  such  appointment,  to  the  use  of  all  and  every  the  children  or  child  of  such 
[227]  his  niece  equally  as  tenants  in  common  in  tail,  with  cross-remainders  between 
them  in  tail ;  and,  in  default  of  all  such  issue  of  all  the  testator's  said  nieces,  then 
to  the  use  of  his  own  right  heirs  :  provided  that  it  should  be  lawful  for  every  person 
and  persons  who,  by  virtue  of  the  will,  should  be  tenant  or  tenants  for  life  in  posses- 
sion, or  entitled  to  the  rents  and  profits  of  the  hereditaments,  and  also  for  the  trustees 
and  the  survivor  of  them,  his  executors  or  administrators,  from  time  to  time  and  at 
all  times  during  the  minority  of  any  child  or  children  who,  by  virtue  of  any  of  the 
limitations  aforesaid,  should  be  entitled  to  the  possession  of  the  hereditaments,  to  lease 
all  or  any  part  or  parts  thereof,  for  any  term  not  exceeding  21  years  from  the  making 
thereof,  at  the  best  yearly  rent,  &c. ;  and  also  that  it  should  be  lawful  for  such  person 
or  persons  or  trustees  or  trustee  as  aforesaid,  in  like  manner,  from  time  to  time,  to 
lease  to  any  person  or  persons,  for  any  term  or  terms  of  years  not  exceeding  10  years, 
for  such  price  or  other  consideration  in  rent  or  money  or  otherwise  as,  by  the  trustees 
or  trustee  for  the  time  being,  should  be  deemed  reasonable,  any  part  or  parts  of  the 
lands  that  might  appear  to  them  or  him  proper  to  be  let,  for  the  purpose  of  getting 
clay,  brickearth,  marl,  sand  or  gravel :  and  the  testator  declared  that  every  lease  to 
be  made  pursuant  to  either  of  the  powers  aforesaid  should  contain  a  proviso  for  deter- 
mining the  term  of  years  thereby  demised,  upon  granting  any  lease  for  getting  the 
mines  and  minerals  under  the  lands,  by  virtue  of  the  power  thereinafter  contained  : 
provided  that  it  should  be  lawful  for  the  trustees  or  trustee  for  the  time  being  to 
grant,  demise  and  lease  all  or  any  part  of  the  messuages,  lands  and  hereditaments  for 
any  term  or  terms  of  years,  not  exceeding  30  years  in  possession,  and  all  or  any  of 
the  mines  of  coal,  clay  and  ironstone,  or  other  mines  and  minerals  which  [228]  were 
then  known  or  should  thereafter  be  discovered  to  be  in  and  under  all  or  any  parts  of 
the  hereditaments,  together  with  full  power  for  the  lessee  or  lessees  to  use  all  lawful 
means  for  finding,  working  and  getting  any  coal,  ironstone,  or  other  mines  or  minerals, 
and  for  carrying  away  the  same,  so  as,  upon  every  such  lease,  there  should  be  reserved 
the  then  annual  surface  rent  at  the  least,  and  such  consideration  for  the  mines  and 
liberties  aforesaid,  whether  by  royalties  or  instalments  of  money  in  gross,  to  be 
incident  to  the  immediate  reversion,  as  the  trustees  or  trustee  for  the  time  being  should 
consider  to  be  a  fair  equivalent  for  the  same ;  and  so  as  there  should  be  contained 
powers  of  distress  and  re-entry,  and  all  other  clauses,  covenants  and  agreements 
usual  or  necessary  in  leases  of  mines,  and  so  as  the  lessee  or  lessees  should  execute  and 
deliver  to  the  lessors  a  duplicate  or  counterpart  of  every  such  lease. 

At  the  time  when  the  bill  was  filed  Owen  Wallis  was  adult  and  a  bachelor  ;  Mary 
Morton  was  dead  without  issue ;  Eliza  Wallis  was  married  to  Henry  Barrett,  but  had 
no  issue ;  and  Ann  Hayes  was  married,  and  had  issue  two  infant  children,  who  were 
made  Defendants. 

The  bill  stated  that  the  Defendant,  Ward,  alleged  that  the  power  in  pursuance  of 
which  the  agreement  between  him  and  the  surviving  trustee  was  made  was  given,  by 
the  testator's  will,  for  an  indefinite  or  unlimited  space  of  time,  and  therefore  was 
void  at  law  ;  but  the  Plaintiifs  charged  that,  according  to  the  true  intent  and  meaning 
of  the  will,  the  power  would  cease  so  soon  as  the  hereditaments  should  vest  in  any 
person  or  persons,  for  any  estate  of  inheritance  in  possession,  and  such  person  or 
persons  should  attain  21,  and  that  therefore  the  power  was  good  and  valid. 
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[229]  The  bill  prayed  that  the  power  to  lease  the  hereditaments  for  any  term  not 
exceeding  30  years  in  possession,  and  all  or  any  of  the  mines  and  minerals  in  and 
under  the  same,  might  be  declared  to  be  good  and  valid,  and  that  the  agreement  might 
be  specifically  performed. 

Mr.  Treslove  and  Mr.  Simons,  for  the  Plaintiffs. 

Mr.  Rogers,  for  some  of  the  Defendants. 

Mr.  Amphlett,  for  the  Defendants  the  infant  children  of  Mr.  and  Mrs.  Hayes, 
contended  that  the  power  to  lease  the  Stow  Lawn  estate  and  the  mines  and  minerals 
under  it,  being  wholly  unrestricted  as  to  the  time  during  which  it  was  to  remain  in 
force  and  capable  of  being  exercised,  was  void ;  and  he  referred  to  irare  v.  Polhill 
(11  Ves.  257). 

The  Yice-Chancellor  [Sir  L.  Shadwell],  after  stating  the  limitations  of  the 
estate  contained  in  the  will,  said  that  if  Owen  Wallis  should  have  a  son  who  should 
attain  21,  he  and  his  sou  might  suffer  a  recovery  which  would  get  rid  of  the  estate 
vested  in  the  trustees ;  or,  if  the  testator's  nieces  should  have  issue  who  should  attain 
21,  they  also  might  suffer  a  recovery,  which  would  entitle  them  to  have  their  equitable 
interests  clothed  with  the  legal  estate  ;  and  that,  in  either  case,  the  power  would  be 
destroyed ;  and,  consequently,  that  the  objection  to  the  power  on  the  ground  of 
perpetuity  could  not  be  sustained.  (See  iraring  v.  Coventry,  1  Myl.  &  Keen,  249  ; 
and  Biddle  v.  Perkins,  ante,  vol.  iv.  p.  135.) 

His  Honor  declared  the  power  to  be  good,  and  decreed  a  specific  performance  of 
the  agreement. 

[230]     Bannatyne  r.  Leader.     July  6,  8,  1839. 

[S.  C.  10  Sim.  350.] 

Production  of  Documents.     Defendant. 

If  a  Defendant  denies  the  Plaintiffs  title,  and  says  positively  that  the  documents  in 
his  custody,  relating  to  the  matters  in  the  bill,  will  not  shew  the  Plaintift''s  title, 
the  Court  will  not  order  him  to  produce  them ;  but  if  he  says  merely  that  he 
believes  that  they  will  not  shew  the  Plaintiff's  title,  the  Court  will  order  him  to 
produce  them. 

The  PlaintiflFs  were  the  assignees  of  John  Maberly,  a  bankrupt,  who,  prior  to  his 
bankruptcy,  had  carried  on  the  business  of  a  linen  manufacturer,  in  co-partnership 
with  John  Baker  Richards,  since  deceased.  On  the  9th  of  May  1831  Maberly  sold 
his  share  of  the  business  and  the  property  belonging  thereto,  to  the  Defendant  Leader; 
but  the  dissolution  of  the  partnership  between  Maberly  and  Richards,  and  the  forma- 
tion of  the  new  partnership  between  Richards  and  Leader  was  not  advertised  in  the 
Gazette  until  the  3d  of  January  1832.  The  advertisement,  however,  was  dated  on  the 
9th  of  May  1831.  On  the  26th  of  January  1832  the  fiat  issued  under  which  Maberly 
was  declared  a  bankrupt.  The  object  of  the  bill  was  to  set  aside  the  sale  on  the 
ground  that  the  property  sold  was  allowed  by  Leader  to  remain  in  the  order  and 
disposition  of  Maberly  at  the  time  of  his  bankruptcy.  The  bill  alleged  that,  from 
and  after  the  9th  of  May  1831,  and  thenceforward,  up  to  and  from  and  after  the  1st 
day  of  July  1831,  when  an  indenture  of  assignment  therein  set  forth  was  executed 
by  Maberly,  and  when  he  committed  an  act  of  bankruptcy  by  executing  the  same,  the 
linen  manufactories  and  business,  by  the  consent  and  permission  of  Leader,  were  and 
continued  to  be  carried  on  by  Maberly  and  Richards,  in  the  same  manner  as  the  same 
had  been  before  carried  on  :  and  that,  by  the  consent  and  permission  of  Leader,  the 
same  continued  to  be  carried  on  under  the  old  style  or  firm  of  Maberly  &  Co. ;  and 
that,  by  the  consent  and  permission  of  Leader,  the  same  were  so  carried  on,  until  the 
[231]  3d  day  of  January  1832,  as  thereinafter  mentioned,  and  as  if  Leader  had  no 
share  or  interest  in  the  same.  The  bill  charged,  in  the  usual  manner,  that  the 
Defendant  had,  in  his  custody,  divers  books  of  account,  books,  ledgers,  &c.,  relating 
to  the  matters  contained  in  the  bill,  and  whereby  the  truth  of  them,  or  some  of  them, 
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would  appear ;  and,  particularly,  whereby  it  would  appear  that  Maberly  had  com- 
mitted, on  the  9th  of  May  1831,  and  on  the  1st  of  July  1831,  and  on  other  days,  acts 
of  bankruptcy,  prior  to  the  31st  of  December  1831 ;  and  that  Leader  ought  to  set 
forth  a  list  of  all  such  documents,  &c. 

Leader,  in  his  answer,  positively  denied  all  the  allegations  and  charges  in  the  bill, 
upon  which  the  Plaintiffs  founded  their  title  to  the  relief  prayed.  He  said  that, 
durinc  the  treaty  for  the  purchase  and  when  the  agreement  for  the  same  was  come 
to,  it  was  proposed  by  Maberly  to  the  Defendant  and  John  Baker  Richards,  that  the 
name  or  style  of  the  firm  of  Maberly  &  Co.,  under  which  the  linen  manufactories  and 
the  establishments  therewith  connected  had  been  carried  on,  should  not  be  changed, 
or  the  retirement  of  Maberly  from  the  business  be  publicly  announced  or  published  in 
the  Gazette  until  after  the  31st  of  December  1831,  and  that  the  Defendant  and  J.  B. 
Richards  acquiesced  in  such  proposal  by  reason  of  Maberly  stating  that  an  earlier 
publication  of  the  dissolution  of  the  partnership  would  be  prejudicial  to  his  return 
on  the  then  expected  dissolution  of  Parliament,  for  the  borough  of  Abingdon,  which 
he  then  represented,  and  that  it  might  cause  a  run  upon  his  banks  in  Scotland  before 
he  got  the  necessary  funds  to  meet  it,  and  which  he  should  be  enabled  to  do  by 
means  of  the  securities  proposed  to  be  released  and  the  money  to  be  paid  by  the 
Defendant;  but  that,  [232]  on  the  9th  of  May  1831,  Maberly  and  Richards  signed 
their  names  to  the  following  memorandum  at  the  foot  of  the  agreement  of  the  9th  of 
May  1831  : — "The  partnership  hitherto  subsisting  between  the  undersigned,  as  linen 
manufacturers,  under  the  firm  of  Maberly  &  Co.,  is  dissolved  by  mutual  consent ; " 
that  the  Plaintifis,  as  Maberly 's  assignees,  brought  an  action  of  trover,  in  the  Court  of 
Common  Pleas,  against  the  assignees  under  the  indenture  of  the  1st  of  July  1831,  for 
the  purpose  of  trying  the  validity  of  the  assignment ;  that  at  the  trial  of  the  action  in 
July  1833  a  verdict  was  found  for  the  Defendant!?,  and  thereby  the  validity  of  the 
indenture  was  established  as  against  Maberly 's  creditors  and  assignees  :  and  it  was 
also  established  that  the  making  of  the  indenture  was  not  an  act  of  bankruptcy,  and 
that  it  was  not  executed  in  contemplation  of  bankruptcy.  Leader,  in  his  answer, 
further  stated  that  there  were,  in  the  joint  custody  of  himself  and  of  the  other 
Defendants  (who  had  become  entitled  to  Richards's  share  in  the  partnership),  several 
documents,  &c.,  relating  to  the  matters  mentioned  in  the  bill ;  but  that  the  truth  of 
such  matters,  as  he  believed,  did  not  thereby  appear,  further  or  otherwise  than  as  they 
were  therein  stated ;  and  that  he  believed  that  it  did  not  appear,  by  such  documents  or 
any  of  them,  that  Maberly  had  committed,  on  the  9th  of  May  1831,  and  on  the  1st  of 
July  1831,  or  on  either  of  such  days,  or  on  any  other  days,  any  acts  of  bankruptcy, 
prior  to  the  1st  of  January  1832 ;  and  that  he  had  set  forth  a  list  of  such  documents 
in  the  second  schedule  to  his  answer. 

Mr.  Jacob  and  Mr.  G.  Richards,  for  the  Plaintiffs,  now  moved  that  those  docu- 
ments might  be  produced.  They  said  that  the  books  and  other  documents  moved  for 
were  connected  with  the  trade  from  1825  down  to  1837  ;  that  the  production  of  them 
was  essential  to  the  purposes  [233]  of  the  suit,  in  order  to  shew  what  the  trade  was, 
and  how  it  was  carried  on,  and  particularly  to  shew  what  was  done  between  the  date 
of  the  agreement  and  the  time  when  the  dissolution  of  the  partnership  between 
Maberly  and  Richards,  and  the  formation  of  the  partnership  between  Richards  and 
Leader  was  announced  to  the  world  by  the  advertisement  in  the  Gazette. 

Mr.  Knight  Bruce,  Mr.  Barber,  and  Mr.  Walford,  appeared  for  Leader;  and  Mr. 
Wigram  and  Mr.  Reynolds  for  the  other  Defendants  who  claimed  under  Richards. 
The  question  is  whether  a  person  claiming  to  be  a  partner  is  entitled  to  see  the 
books  of  the  partnership  before  it  has  been  determined  whether  he  is  a  partner 
or  not. 

If  the  title  of  the  Plaintiff  is  denied  by  the  answer,  that  denial  gives  the  Plaintiff 
the  same  benefit,  with  respect  to  all  subordinate  matters,  as  he  would  have  had  if  he 
had  pleaded  to  the  bill.  The  allegation  that  the  assignment  of  the  1st  July  1831 
was  an  act  of  bankruptcy,  and  all  the  other  statements  and  charges  on  which  the 
Plaintiffs  found  their  title  to  the  relief  asked,  are  expressly  denied  by  the  answer. 
Besides  all  question  as  to  the  assignment  having  been  an  act  of  bankruptcy,  was  set 
at  rest  by  the  verdict  in  the  action  of  trover.  If  "the  title  of  the  Plaintiff  is  denied  by 
the  answer,  he  is  not  entitled  to  the  production  of   any  of  the  documents  in  the 
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Defendant's  custody,  except  such  as  will  shew  his  title.     The  Lord  Chancellor  so 

decided  in v.  Flint  (not  reported) ;  but  a  still  more  important  case  on  the  same 

subject  has  been  lately  decided  by  the  same  learned  Judge ;  Adams  v.  Fisher  (3  Myl. 
&  Cr.  526 ;  see  p.  542,  et  seq).  If  it  had  been  [234]  alleged  that  the  documents  to 
which  the  motion  relates  proved  the  act  of  bankruptcy,  then  the  Plaintiffs  might 
have  been  entitled  to  see  them ;  but  what  the  documents  are  wanted  for  is  to  shew 
that  the  property  sold  to  Leader  was  in  the  order  and  disposition  of  Maberly  on  the 
3d  of  January  1832  ;  but  until  the  Plaintiffs  have  shewn  that  Maberly  was  a  bankrupt 
on  that  day,  they  have  no  right  whatever  to  question  the  transaction  between  him 
and  Leader. 

If  a  person  claiming  to  be  a  creditor  of  a  testator  files  a  bill  against  the  executor, 
for  the  purpose  of  obtaining  payment  of  his  debt,  and  the  executor  in  his  answer 
denies  the  debt,  can  the  Plaintiff"  move  to  have  money  belonging  to  the  testator's 
estate,  admitted  by  the  executor  to  be  in  his  hands,  paid  into  Court  1 

The  documents  sought  to  be  produced  are  in  the  joint  custody  of  Leader  and  the 
other  Defendants ;  consequently  no  order  can  be  made  on  the  motion,  which  will  not 
affect  those  other  Defendants  as  well  as  Leader :  but  there  is  no  privity  whatever 
between  the  Plaintiffs  and  those  Defendants  who  claim  under  Eichards. 

The  cases  of  Taylor  v.  Milm-r  (11  Ves.  41),  Atkyns  v.  fVrigkt  (14  Ves.  211),  and 
Fenwick  v.  Reed  (1  Mer.  114),  were  referred  to  by  Mr.  Reynolds. 

Mr.  Jacob,  in  reply,  said  that  in  Adams  v.  Fisher  the  Lord  Chancellor  proceeded 

on  the  ground  that  the  documents  were  not  material  to  be  produced  in  order  to  enable 

,  the  Plaintiff'  to  get  a  decree ;  that  they  were  not  material  to  shew  the  connexion 

which  existed  between  Adams  v.  Fisher ;  and  he  referred  to  the  last  paragraph  of  the 

judgment,  in  page  546  of  the  report. 

[235]  The  Vice-Chanxellor,  in  the  course  of  the  argument,  said  :  I  do  not  see 
any  sort  of  admission  in  the  answer  that  the  documents,  if  they  were  produced,  would 
prove  one  single  allegation  in  the  bill. 

Let  me  put  this  case.  Suppose  that  a  person  claiming  to  be  a  creditor  of  a  testator 
had  filed  a  bill  against  the  executor,  and  said  that  he  was  a  creditor,  and  that  the 
executor  had  got  in  his  possession  all  the  papers  and  writings  that  ever  belonged  to 
the  testator,  and,  if  they  were  produced,  it  would  appear  that  he  was  a  creditor :  and 
that  the  executor,  by  his  answer,  denied  the  assertion  that  the  Plaintiff  was  a  creditor, 
and,  moreover,  went  on  to  state  that  he  had  all  the  papers  of  the  testator  in  his 
possession,  but  denied  that  any  of  them  would  make  out  the  fact  that  the  Plaintiff 
was  a  creditor ;  could  this  Court  order  all  or  any  of  those  papers  to  be  produced  ?  And 
yet  it  is  perfectly  possible  that  it  might  be  all  fallacious,  and  that  the  documents,  if 
they  were  produced,  would  prove  the  PlaintiflTs  case. 

July  8.  The  Vice-Chancellor  [Sir  L.  Shadwell].  What  influences  my  mind 
most  is  that  passage  in  the  answer  in  which  the  Defendant  has  not,  in  my  opinion, 
averred  with  sufficient  positiveness  that  the  documents  would  not  make  out  the 
Plaintiff's  case.  I  confess  that  though,  for  many  purposes,  what  a  Defendant  states 
on  his  belief  is  considered  as  substantially  putting  the  fact  in  issue ;  yet,  where  the 
question  depends  on  the  materiality  of  the  document  with  respect  to  their  contents, 
if  the  Defendant  does  not  choose  to  swear  positively,  as  he  might  and  as  he  would  be 
perfectly  jus-[236]-tified  in  doing  if  he  had  read  them  through  and  was  satisfied,  in 
his  own  mind,  that  they  did  not  contain  that  which  would  make  out  the  Plaintiff's 
case,  but  thinks  proper  to  admit  the  documents  to  be  in  his  possession,  and  then  to 
state  (in  the  manner  in  which  this  Defendant  has  done)  that  he  merely  believes  that 
they  will  not  make  out  the  Plaintiff's  case,  I  cannot  but  think  that  the  Defendant  does 
place  the  matter  in  such  a  situation  as  to  make  it  consistent  with  the  fair  investigation 
of  the  truth  and  justice  of  the  case  that  the  documents  should  be  produced.  And  it 
is,  therefore,  on  account  of  the  particular  mode  in  which  this  answer  is  framed  that 
I  think  the  books  ought  to  be  produced. 
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[236]     NETTLESHIPP  W.  NETTLESHIPP.     July  5,  12,  1839. 

Husband  and  Wife.     Separate  Property.     Lunatic. 

A  married  lady,  who  was  entitled  to  an  income  of  £500  a  year  out  of  the  property  in 
the  cause,  being  of  unsound  mind,  the  Court  ordered  the  whole  of  the  £500  to  be 
paid  to  her  husband ;  but  directed  the  arrears  and  future  payments  of  an  annuity 
of  £100,  to  which  she  was  entitled  for  her  separate  use,  to  be  carried  to  her  separate 
account,  notwithstanding  the  husband  deposed  that  the  expences  incurred  by  him 
in  her  care  and  maintenance  exceeded  £500  a  year. 

The  Defendant  Mary,  the  wife  of  the  Defendant  William  Cator,  was  entitled, 
under  the  settlement  on  her  marriage  with  her  first  husband,  who  was  the  testator  in 
the  cause,  to  an  annuity  of  £400,  and  to  the  dividends  of  a  sum  of  stock,  amounting 
to  £108,  for  her  life ;  and,  under  the  testator's  will,  she  was  entitled  to  an  annuity  of 
£100  for  her  separate  use.     After  her  second  marriage,  she  became  of  unsound  mind. 

On  the  hearing  of  the  cause  for  further  directions,  Mr.  Monro,  for  Mr.  Cator, 
submitted  that,  under  the  [237]  circumstances,  the  whole  of  Mrs.  Cator's  income, 
including  the  annuity  of  £100,  ought  to  be  paid  to  her  husband.  Brodie  v.  Barry 
(2  Ves.  &  Bea.  36). 

The  Vice-Chancellor  ordered  the  annuity  of  £400  and  the  dividends  of  the 
stock  to  be  paid  to  Mr.  Cator,  but  directed  that  the  arrears  and  future  payments  of 
the  annuity  of  £100  should  be  carried  to  Mrs.  Cator's  separate  account  and 
accumulated. 

Jtbhj  12.  On  this  day  Mr.  Monro  renewed  his  application  with  respect  to  the 
annuity  of  £100,  and  read  an  affidavit  made  by  Mr.  Cator,  stating  that  he  had  agreed 
with  a  physician,  at  Southall  in  Middlesex,  to  take  the  custody  of  and  to  maintain 
Mrs.  Cator,  for  the  annual  sum  of  £500 ;  and  that  he  was  liable  to  the  payment  of 
such  further  sums  as  might  be  required  for  providing  her  with  clothes  and  other 
necessaries :  that  he  was  frequently  required  to  visit  his  wife,  and  was  put  to  further 
expence  in  travelling  to  and  from  his  residence  at  Woolwich  on  those  occasions : 
that  he  had  been  advised  by  the  physician  that  it  would  benefit  Mrs.  Cator's  health 
to  remove  her  occasionally  to  the  seaside,  which  would  put  him  to  further  expence  : 
that,  save  as  aforesaid,  he  was  not  entitled  to  any  fortune  in  right  of  his  wife,  and 
unless  the  annuity  of  £100  was  allowed  to  him,  he  might  be  unable  to  pay  the 
annual  sums  chargeable  to  him  on  her  account,  and  consequently  might  be  under  the 
necessity  of  removing  her  from  the  custody  of  the  physician,  and  such  removal 
would,  as  he  believed,  diminish  her  comforts,  materially  increase  her  malady,  and 
retard  her  recovery. 

[238]  The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that,  at  any  rate,  before 
he  could  make  any  order  as  to  the  annuity  of  £100,  he  must  have  a  more  positive 
affidavit  from  Mr.  Cator  as  to  his  own  means.(l) 

Mr.  Bacon  and  Mr.  Lambert  were  the  other  counsel  in  the  cause. 

[238]    Semple  v.  Price.    July  19,  1839. 

Pleading.     Supplemental  Bill.     Practice. 

A  necessary  party  may  be  brought  before  the  Court  by  supplemental  bill  where  the 
cause  IS  in  such  a  stage  that  the  original  bill  cannot  be  amended. 

T  he  object  of  the  original  bill  in  this  case  was  to  charge  Gibson,  who  was  the 
surviving  trustee  of  the  Plaintiff's  marriage  settlement,  with  a  breach  of  trust  in 
selling  out  a  sum  of  stock,  part  of  the  settled  property.     Gibson,  by  his  answer, 

(1)  It  did  not  appear  that  any  further  affidavit  was  made. 
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submitted  that  the  personal  representative  of  W.  Price,  his  late  co-trustee,  was  a 
necessary  party  to  the  suit.  The  Plaintiff,  however,  did  not  amend  her  bill ;  but, 
after  the  cause  was  at  issue  and  a  commission  had  issued  for  the  examination  of 
witnesses,  she  filed  a  supplemental  bill  against  Mary  Price,  the  personal  representative 
of  W.  Price,  stating  that  she  had  lately  discovered  that  the  breach  of  trust  was 
committed  in  Price's  lifetime,  and  praying  that  his  estate  might  be  made  responsible 
for  it. 

Mary  Price  demurred  to  the  supplemental  bill  on  the  following  amongst  other 
grounds  ;  nameh-,  that  she  was  not  a  party  to  the  original  bill,  and  that  no  new 
matter  was  alleged  in  the  supplemental  bill  to  have  arisen  since  the  filing  of  the 
original  bill. 

[239]  Mr.  Koe,  in  support  of  the  demurrer,  referred  to  Lord  Lyndhurst's  1.5th 
Order,  and  said  that  the  filing  of  the  supplemental  bill  was  an  attempt  to  evade  that 
order.     He  also  cited  Balduin  v.  Marhoum  (3  Atk.  817). 

Mr.  Coleridge,  in  support  of  the  supplemental  bill,  said  that  it  was  laid  down  by 
Lord  Eedesdale  that  a  supplemental  bill  may  be  filed  to  put  a  new  matter  in  issue,  or 
to  add  parties  where  the  proceedings  are  in  such  a  state  that  the  original  bill  cannot 
be  amended  for  the  purpose.  (Treat,  on  Plead.  48  and  49.)  He  referred  also  to 
Coklmtgh  v.  Emns  {ante,  vol.  iv.  p.  76),  Crompton  v.  Womhwell  {Ibid.  628  ;  see  ante,  209), 
and  Goodinn  v.  Goolwin  (3  Atk.  370). 

The  Vice-ChaN'CELLOR  [Sir  L.  Shadwell].  In  Coklour/h  v.  Evans  the  supplemental 
bill  sought  to  change  the  issue  raised  by  the  original  bill,  and  the  demurrer  to  it  was 
allowed  on  that  ground. 

But  in  all  cases  where,  by  inadvertence,  a  necessary  party  has  not  been  brought 
before  the  Court,  and  the  suit  has  got  to  that  stage  that  the  Plaintiff"  cannot  amend 
his  bill,  the  Court  will  allow  him  to  file  a  supplemental  bill  for  the  purpose  of  supply- 
ing the  defect.  All  that  the  15th  Order  prescribes  is  that  the  new  party  shall  not  be 
brought  before  the  Court  by  amendment. 


[240]     Blaxshard  v.  Drew.(I)     July  20,  1839. 
Practice.     Dismissal.     Costs. 

After  the  filing  of  the  bill  the  Defendant  took  the  benefit  of  the  Insolvent  Debtors 
Act,  and  in  his  schedule  admitted  the  Plaintift'  to  be  a  creditor  for  the  subject- 
matter  of  the  suit.  The  Defendant  afterwards  moved  to  dismiss  the  bill  for  want 
of  prosecution,  with  costs.  The  Court  ordered  the  bill  to  be  dismissed,  but  without 
costs,  the  Defendant  having,  by  his  own  act,  destroyed  the  subject-matter  of  the 
suit. 

Mr.  Hetherington,  for  the  Defendant,  moved  to  dismiss  the  bill  for  want  of  prose- 
cution, with  costs.  He  insisted  that  although  the  Defendant  had,  since  the  institution 
of  the  suit,  become  insolvent,  the  usual  motion  could  be  made  to  dismiss  for  want  of 
prosecution  with  costs,  on  the  authority  of  Monteith  v.  Taylor  (9  Ves.  615). 

Mr.  Cooke,  for  the  Plaintiff',  said  that,  since  the  bill  was  filed,  the  Defendant  had 
taken  the  benefit  of  the  Insolvent  Debtors  Act :  that  he  had  in  his  schedule  admitted 
the  Plaintiff  to  be  a  creditor  in  respect  of  the  subject-matter  of  this  suit,  and  that  he 
had  no  assets  ;  and,  therefore,  that  the  Defendant  having,  by  his  own  act,  destroyed 
the  subject  of  the  suit,  the  bill  ought  to  be  dismissed  without  costs  :  and  he  cited 
Knoi  V.  Brown  (2  Bro.  C.  C.  186). 

The  Vice-Chan'cellor  [Sir  L.  Shadwell],  under  the  above  circumstances,  ordered 
the  bill  to  be  dismissed  without  costs. 

(1)  Ex  relatione. 
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[241]    Matchitt  v.  Palmer.(1)    July  20,  1839. 
Practice.     Amendment. 

Where  an  order  to  amend  may  be  made  by  the  Master,  as  against  some  of  the  Defen- 
dants, but  must  be  made  by  the  Court  as  against  another  of  them,  the  Plaintiff  may 
obtain  the  order  from  the  Court  as  against  all  the  Defendants. 

In  this  case  the  bill  was  filed  against  Palmer  as  sole  Defendant,  the  personal 
representative  of  the  testator  in  the  cause,  for  payment  of  a  legacy.  Palmer  put  in 
a  full  answer,  from  which  it  appeared  that  the  Defendant  had  applied  the  whole  of 
the  assets  in 'payment  of  debts.  The  Plaintiffs,  being  advised  that,  upon  the  true 
construction  of  the  will,  the  debts  were  charged  on  the  real  estate,  and  that  they 
would  have  a  right  to  have  the  assets  marshalled,  obtained  an  order  from  the  Court 
(the  time  within  which  it  could  have  been  obtained  from  the  Master  having  long 
previously  expired),  giving  them  liberty  to  amend  ;  and  they  accordingly  amended 
their  bill  by  setting  out  the  whole  of  the  will,  and  making  the  heir  at  law  and  the 
several  persons  interested  in  the  real  estate  parties  Defendants,  and  praying  that  the 
assets  might  be  marshalled  in  favour  of  their  legacy. 

The  several  Defendants  having  put  in  saflficient  answers  to  the  amended  bill,  the 
Plaintifl's  now  applied  specially  to  the  Court  for  leave  to  make  further  amendments 
(amending  the  Defendants'  office  copies  of  the  bill),  on  the  usual  affidavit  that  the 
amendments  had  been  settled  by  counsel,  and  were  not  vexatious  or  for  the  purpose 
of  delay. 

Mr.  Mylne,  for  the  motion,  submitted  that  he  was  right  in  coming  to  the  Court 
and  not  going  to  the  [242]  Master ;  inasmuch  as  the  former  amendment  as  against 
Palmer  was  necessarily  obtained  by  an  application  to  the  Court ;  and  that,  having 
once  come  to  the  Court  as  against  him,  it  was  not  afterwards  competent  to  the 
Plaintiffs  to  go  to  the  Master  for  any  further  leave  to  amend.  Attorney-General  v. 
Nethercoat  (2  Myl.  &  Craig,  60i). 

Mr.  James  Parker,  contra,  contended  that,  as  against  the  other  Defendants,  this 
was  an  original  bill,  and  the  Plaintiffs,  under  the  strict  terms  of  the  13th  Order,  might 
and  were  indeed  bound  to  apply  to  the  discretion  of  the  Master ;  the  six  weeks  after 
the  answers  were  to  be  deemed  sufficient  not  having  yet  expired. 

The  V ice-Chancellor  said  that  the  order  sought  to  be  obtained  was  to  be  made, 
not  only  against  those  parties  who  had  been  made  Defendants  by  amendment,  but 
also  against  Palmer,  the  original  Defendant ;  and,  therefore,  if,  as  he  thought,  the 
application  ought  to  be  made  to  the  Court  so  far  as  Palmer  was  concerned,  no  dis- 
tinction could  be  made  as  to  the  other  Defendants.  The  motion  must  therefore  be 
granted. 

[243]    WooDROFFE  V.  Daniel.    July  22,  1839. 

Defendant.     Exception.     Insufficiency. 

A  bill  interrogated  to  all  the  statements  and  charges  except  one,  and,  the  Defendant 
having  omitted  to  answer  it,  the  Plaintiff'  excepted ;  but,  in  his  exception,  he  set 
forth  the  statement  shortly  and  in  the  form  of  a  question.  Held,  that  the  statement 
being  material  ought  to  have  been  answered,  and  that  the  exception  was  sufficient, 
as  it  plainly  pointed  out  the  passage  to  which  it  applied. 

The  bill  interrogated  to  all  the  allegations  and  charges  contained  in  it,  except  one. 
The  answer  having  been  put  in,  the  Plaintiflf  took  several  exceptions  to  it  for 
insufficiency.  One  of  the  exceptions  related  to  the  allegation  which  was  not  interro- 
gated to,  and  set  it  forth  shortly  and  in  the  form  of  a  question.  The  Master  having 
allowed  the  exceptions,  the  Defendant  excepted  to  his  report. 

(1)  Ex  relations,  Mr.  Mylne. 
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Mr.  Knight  Bruce,  for  the  Defendant,  said  that  a  Plaintiff  had  no  right  to  complain 
that  a  statement  in  his  bill,  which  he  had  not  thought  proper  to  interrogate  to,  and, 
therefore,  had  treated  as  immaterial,  was  not  answered :  that,  at  all  events,  he  was 
not  at  liberty  to  abbreviate  the  statement  or  to  turn  it  into  a  question  ;  or  in  any 
manner  to  alter  the  language  of  the  bill  ;  but  that  he  ought  to  have  framed  his 
exception  thus :  "  For  that  the  said  Defendant  hath  not  answered  according  to  the 
best  of  his  knowledge,  remembrance,  information  and  belief,  the  following  charge, 
that  is  to  say,"  &c.     Hoilgsan  v.  Butterfield  (2  Sim.  A:  Stu.  236). 

The  Vice-Ch.A.N'CELLOR  [Sir  L.  Shadwell].  The  allegation  to  which  the  exception 
relates  seems  to  be  material ;  and  I  have  always  understood  the  practice  to  be  that 
every  material  allegation  and  charge  in  a  bill  must  be  answered,  whether  it  is  inter- 
rogated to  or  not. 

[244]  With  respect  to  the  other  objection,  namely,  that  the  Plaintiff  has  not 
sufficiently  pointed  out  the  passage  in  the  bill  which  he  contends  is  not  answered,  my 
opinion  is  that  the  Plaintiff  is  not  bound  to  set  out  in  his  exception  every  word  of  the 
passage  which  he  alleges  is  not  answered  ;  but  that  he  does  enough  if  he  sufficiently 
manifests  what  part  of  the  bill  his  exception  applies  to. 

I  think,  therefore,  that  the  exception  in  question  was  properly  allowed  by  the 
Master. 


[244]    Charlotte  Reddel  v.  Dobree.    July  22,  1839. 

[S.  C.  3  Jur.  722.     See  Solicitor  to  the  Treasury  v.  Lewis  [1900],  2  Ch.  817.] 

,  Donatio  Mortis  Causd. 

A.  being  in  a  declining  state  of  health  delivered  to  B.  a  locked  cash-box,  and  told 
her  to  go  at  his  death  to  his  son  for  the  key  ;  and  that  the  box  contained  money 
for  herself,  and  entirely  at  her  disposal  after  he  was  gone  ;  but  that  he  should 
want  it  every  three  months  whilst  he  lived.  The  box  was  twice  delivered  to  A. 
by  his  desire,  and  he  delivered  it  again  to  B.,  and  it  was  in  her  possession  at  his 
death.  The  box  was  broken  open  by  B.  after  A.'s  death,  and  contained  a  cheque 
for  £500  drawn  by  C.  in  favour  of  A.,  and  enclosed  in  a  cover  indorsed  with  B.'s 
name;  and  the  key  (which  A.'s  son  had  refused  to  deliver  to  B.)  had  a  piece  of 
bone  attached  to  it  with  B.'s  name  written  on  it.  Held,  that  there  was  no  dcmaiio 
mi/rtis  causd. 

The  bill  stated,  amongst  other  things,  that,  some  years  previously  to  the  death  of 
John  Dobree,  a  considerable  intimacy  subsisted  between  him  and  the  Plaintiff;  and 
that  she  was  in  the  habit  of  frequently  residing  at  his  house  at  Brixton  ;  and  that 
such  intimacy  continued  up  to  the  time  of  his  death  ;  and  that  J.  Dobree  had  great 
confidence  in  the  Plaintiff,  and  always  treated  her  with  much  kindness  and  attention, 
and  expressed  great  regard  for  her,  and  frequently  stated  to  her  and  also  to  other 
persons  that  he  intended  to  make  some  pecu-[245]-niary  provision  for  her  in  the  event 
of  his  death  :  that  John  Dobree  was  considerably  advanced  in  years,  and  was 
]i ---essed  of  a  large  fortune;  that  in  August  1837  John  Dobree,  whose  health  had 
I'.Lii  for  some  time  previously,  and  then  was,  in  an  infirm  and  declining  condition, 
was  induced  at  the  instance  and  by  the  recommendation  of  the  Plaintiff  to  consult  a 
physician ;  shortly  after,  or  about  which  time  he  was  desirous  of  making  some 
provision  or  gift  for  the  Plaintiff  and  also  for  her  sister,  Allison  Kyle  Reddel,  to  take 
effect  upon  the  event  of  his  death  ;  and  in  September  1837  he  procured  a  cash-box 
with  a  patent  lock  thereto  which  was  opened  by  a  key,  to  which  was  attached  a  small 
piece  of  bone  on  which  the  Plaintiff's  name  was  engraved  or  written  :  that  the 
Defendant,  Vaughan,  who  had  succeeded  John  Dobree  in  his  business  of  a  silversmith, 
was  at  the  time  before  mentioned  indebted  to  John  Dobree  in  a  very  large  sum  of 
money  :  that  John  Dobree  about  the  same  time  obtained  from  Vaughan  two  cheques 
drawn  by  him  upon  Ransom  &  Co.,  his  bankers,  payable  to  John  Dobree  or  bearer, 
one  for  £500  and  the  other  for  £200 ;  the  first  of  which  was  intended  for  the  benefit 
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of  the  Plaintiff,  and  the  other  for  her  sister ;  that  John  Dobree  deposited  the  two 
cheques  in  the  cash-box,  and,  on  or  about  the  10th  of  September  1837,  delivered  the 
box  locked  up  with  the  two  cheques  therein  to  the  Plaintiff,  and  at  the  same  time  said  to  the 
Plaintiff :  "  At  my  death  go  to  my  son  and  ask  him  for  the  key,  which  will  be  found 
in  the  iron  chest.  If  he  will  not  give  up  the  key,  take  the  box  to  Vaughan  and  he 
will  break  it  open.  It  contains  money :  take  care  of  it :  it  will  make  hundreds 
difference  to  you  :  it  is  for  yourself  cmd  sister,  and  entirely  at  your  own  disposal  after  I  am 
none ;  but  I  shall  tvant  it  from  yo/ti  every  three  months  ivhile  I  live : "  that  at  the  same  time 
John  Dobree  shewed  the  Plaintiff  the  [246]  envelopes  containing  the  cheques  with 
the  addresses  thereon  ;  but  the  Plaintiff  was  at  that  time  unacquainted  with  the 
particular  contents  of  the  box  or  the  particulars  relating  thereto,  except  so  far 
as  she  was  enabled  to  collect  from  what  was  so  said  to  her  by  John  Dobree  ; 
that  the  box  having  from  that  time  remained  in  the  Plaintiff's  possession,  John 
Dobree,  some  time  in  December  1837,  called  upon  her  and  requested  to  have  the 
box  delivered  to  him,  but  without  stating  any  object  or  purpose  in  that  behalf ;  and 
the  box  was  accordingly  delivered  to  him  in  the  same  state  as  when  originally 
delivered  by  him  to  the  Plaintiff;  and  the  same  was  carried  away  by  him,  and  on 
the  same  day  he  delivered  back  the  box,  locked  as  before,  to  the  Plaintiff,  but 
without  saying  anything  whatever  on  the  subject ;  that,  at  the  latter  end  of  March 
1838,  John  Dobree  again  called  upon  the  Plaintiff  and  left  a  message  for  her  to 
go  to  his  house  with  the  box  ;  and  she,  accordingly,  on  the  following  day,  took  and 
delivered  the  box  to  him ;  when  he  informed  her  that  he  expected  the  Defendant 
Vaughan  down  on  that  or  the  following  day,  but  did  not  make  any  other  .state- 
ment or  give  any  explanation  to  the  Plaintiff  on  the  subject  of  the  box  or  its 
contents ;  and  the  Plaintiff,  thereupon,  left  the  box  in  his  possession  ;  that  Vaughan, 
about  this  time,  came  to  visit  the  testator ;  and  that  it  was  alleged  by  the  Defendants 
that  it  was  at  that  time  that  the  two  cheques  after  mentioned  were  together  with 
several  others  made  by  Vaughan  :  that  John  Dobree  having  then  obtained  from 
Vaughan  the  two  cheques  after  described,  the  same  were  at  the  same  time  by  John 
Dobree,  or  by  Vaughan  by  his  direction,  inclosed  in  covers,  the  cheque  for  £500 
in  a  cover  with  the  Plaintiff's  name  thereon,  and  the  cheque  for  £200  in  a  cover 
with  her  sister's  name  thereon  ;  and  that  the  two  envelopes  with  the  cheques 
[247]  inclosed  therein  respectively  were  then,  either  by  John  Dobree  or  by  Vaughan, 
by  his  direction,  deposited  in  the  box ;  and  such  two  cheques  were  in  the  place  of  or 
in  substitution  for  the  two  before-mentioned  cheques,  or  two  other  cheques  of  the 
same  amount,  and  which  had,  up  to  that  time,  continued  in  the  box,  and  which  were 
then  withdrawn  :  that,  a  day  or  two  afterwards,  John  Dobree  called  at  the  Plaintiff's 
residence,  and,  she  being  absent,  left  the  box  with  her  sister,  with  directions  that  the 
same  should  be  delivered  to  the  Plaintiff;  which  was  accordingly  done,  and  the  same, 
together  with  the  two  cheques  deposited  and  locked  up  therein,  remained  in  the 
possession  of  the  Plaintiff  until  the  death  of  John  Dobree  :  that  the  key  of  the  box, 
with  the  label  thereto,  was,  at  or  about  the  time  aforesaid,  sealed  up  by  the  direction 
of  John  Dobree  in  a  paper,  on  which  was  written  at  his  request  some  direction  to  the 
effect  that  the  key  should,  at  his  death,  be  delivered  to  the  person  whose  name  was 
engraved  or  written  upon  the  label  attached  to  it :  that  John  Dobree,  at  the  time  of 
the  last-mentioned  deposit  and  delivery  of  the  box,  was  in  a  state  of  complete  blindness 
and  in  a  weak  and  languishing  condition,  and  afflicted  with  the  malady  of  which  he 
afterwards  died,  and  was  in  a  dying  state,  and  was  well  aware  of  his  approaching 
death  ;  and  he  departed  this  life  on  the  1st  of  June  1838  :  that  he  made  his  will  with 
a  codicil  thereto,  dated  respectively  the  1st  of  March  and  the  23d  of  May  1838,  but 
did  not,  thereby,  make  any  bequest  or  provision  in  favour  of  the  Plaintiff,  and,  by 
his  will,  he  bequeathed  to  his  son,  the  Defendant  Robert  John  Dobree,  amongst  other 
things,  his  iron  chest;  and  he  appointed  executors  of  his  will,  who  renounced  the 
probate  thereof,  and  administration  to  his  effects  was,  on  the  1st  of  September  1838, 
granted  to  R.  J.  Dobree  :  that  R.  J.  Dobree,  upon  his  father's  death,  [248]  possessed 
himself  of  the  paper  containing  the  key  of  the  box,  to  which  key  was  then  attached 
the  piece  of  bone  with  the  name  of  the  Plaintiff  engraved  or  written  thereon  :  that 
the  Plaintiff",  after  the  death  of  John  Dobree,  applied  to  Robert  John  Dobree,  and 
requested  him,  according  to  the  directions  of  the  testator,  to  deliver  to  her  the  key 


10  SIM.  249.  REDDLE    I'.    DOBREE  609 

of  the  box,  but  he  refused  to  comply  with  such  request,  saying  that  the  cheques  were 
of  no  use  to  her  and  that  she  could  break  open  the  box  :  that  the  box  having  been 
opened  by  the  direction  of  the  Plaintilf,  there  were  found  therein  two  covers  with  the 
names  of  the  Plaintiff  and  her  sister  written  on  the  same,  and,  in  each  of  the  two 
covers  was  contained  a  cheque  of  the  Defendant  Vaughan  in  favour  of  John  Dobree  ; 
the  cheque  in  the  PlaintitFs  cover  being  for  £500,  and  the  cheque  in  the  other  being 
for  £200:  that  the  cheque  for  £.500  was  as  follows  :—"  2d  April  1S38.  Messrs. 
Eansom  &  Co.  :  pay  Mr.  Dobree  or  bearer  £500. — C.  Vaughan  : "  that  the  cheques 
ha\ing  been  presented  at  the  bankers',  payment  of  the  same  was  refused  :  that  the 
Plaintiff  was  advised  that  John  Dobree  intended  to  make,  and  did,  by  the  means  and 
in  the  manner  before  mentioned,  make  a  valid  and  effectual  disposition  or  gift,  to  or 
in  favour  of  the  Plaintiff,  of  the  sum  of  £500,  to  take  effect  upon  the  event  of  his 
death,  which  he,  at  the  time,  contemplated  as  an  event  likely  soon  or  shortly  to  take 
place,  in  case  he  should  not,  at  any  time  before  his  death,  do  any  act  to  recall  or 
defeat  the  gift. 

The  bill  prayed  that  it  might  be  declared  that  John  Dobree  had  made  a  valid  gift 
in  contemplation  of  death,  to  or  in  favour  of  the  Plaintiff,  to  take  effect  upon  the 
event  of  his  death,  of  the  sum  of  £500  ;  and  that  Robert  John  Dobree,  as  his  father's 
personal  representative,  was  bound  to  give  effect  to  that  gift ;  and  that  he  [249] 
might  be  decreed  to  pay  to  the  Plaintiff  the  sum  of  £500  out  of  his  late  father's 
personal  estate,  or  out  of  the  amount  due  to  his  late  father,  at  his  death,  from 
Vaughan. 

Robert  John  Dobree  demurred  to  the  bill  for  want  of  equity. 

Mr.  Jacob  and  Mr.  Swinburne,  in  support  of  the  demurrer.  The  facts  stated  in 
the  bill  do  not  amount  to  a  danatio  inortis  causa.  The  testator,  when  he  first  delivered 
the  box  to  the  Plaintiff,  did  not  do  it  in  contemplation  of  death,  but  spoke  of  living 
from  three  months  to  three  months.  Secondly  :  there  was  no  absolute  delivery  of 
the  box  :  for  the  testator  reserved  to  himself  the  right  of  reclaiming  it ;  and,  when 
he  exercised  that  right,  he  wholly  put  an  end  to  the  gift,  if  there  was  any.  Nothing 
was  said  by  him  on  any  subsequent  delivery :  and,  as  the  testator  resumed  possession 
of  the  box  after  the  first  delivery,  the  words  used  by  him  on  that  occasion  cannot 
be  applied  to  any  subsequent  delivery.  Besides,  the  cheque  which  was  found  in  the 
box  after  the  testator's  death  was  dated  the  2d  of  April  1838,  and  therefore  was  not 
in  existence  at  the  time  of  the  first  delivery  :  and,  consequently,  the  first  deliverv 
could  not  be  a  gift  of  that  cheque.  By  retaining  possession  of  the  key,  the  testator 
shewed  that  he  intended  to  reserve  to  himself  the  dominion  over  the  contents  of  the 
box.  Tate  v.  Hilhert  (2  Ves.  jun.  Ill  ;  and  4  Bro.  C.  C.  286),  Bunns  v.  Markham 
(7  Taunt.  224),  Hawkins  v.  Blemtt  (2  Esp.  N.  P.  C.  663). 

[250]  Mr.  Knight  Bruce  and  Mr.  Anderdon  supported  the  bill  on  the  allegations 
of  fraudulent  conduct  on  the  part  of  the  Defendants,  which  were  contained  in  it,  but 
which  it  was  thought  unnecessary  to  notice  in  the  report. 

The  Vice-Chan'CELLOR  [Sir  L.  Shadwell].  It  seems  to  me  that  there  is  quite  a 
mistake  in  this  case :  for  I  do  not  think  that,  as  the  matter  is  stated  on  the  face  of 
this  bill,  there  was  any  donatio  mortis  causd,  or  anything  like  a  donatio  mortis  causA  : 
but,  in  my  opinion,  it  was  nothing  more  than  a  gift  of  that  which  might  happen  at 
any  time  to  be  in  the  box  ;  and  which  gift  was  always  liable  during  the  lifetime  of 
the  testator  to  be  recalled  by  him  :  and,  therefore,  the  very  essence  of  a  donatio  mortis 
causd  is  wanting  in  this  case. 

It  is  stated  that,  in  September  1837,  John  Dobree  deposited  the  two  checks  or 
drafts  in  the  cash-box,  and  that,  on  or  about  the  10th  of  that  month,  he  delivered  the 
box  locked  up,  with  the  two  checks  or  drafts  inclosed  therein,  to  the  Plaintiff,  and, 
at  the  time  of  his  so  delivering  the  same,  he  said  to  her :  "  At  my  death  go  to  my 
son  and  ask  him  for  the  key,  which  will  be  found  in  the  iron  chest.  If  he  will  not 
give  up  the  key  take  the  box  to  Vaughan  and  he  will  break  it  open.  It  contains 
money  :  take  care  of  it.  It  will  make  hundreds  difference  to  you.  It  is  for  yourself 
and  sister,  and  entirely  at  your  own  disposal  after  I  am  gone.  But  I  shall  want  it 
from  you  every  three  months  while  I  live." 

The  testator  appears,  either  by  himself  or  his  son,  to  have  kept  possession  of  the 
key.     The  box  was  twice  [251]  delivered  up  to  the  testator,  and  redelivered  by  him 
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to  the  Plaintiff-  but  there  is  nothing  stated  in  this  bill  which  leads  one  to  suppose 
that  when  it  was  delivered  to  the  Plaintiff  for  the  last  time  it  was  not  to  be  held  by 
her  upon  precisely  the  same  terms  as  when  it  was  first  delivered  to  her  And  it 
seems  to  me  that  the  plain  inference  from  the  transactions,  as  they  are  stated,  is  that, 
all  along  the  testator  meant  to  retain  to  himself  the  complete  dominion  over  what- 
ever mi^ht  be  placed  in  the  box  ;  and  that  it  was  a  mere  accident  that  he  happened 
to  die  Shortly  after  the  third  delivery,  and  did  not  redemand  the  box  from  the 
Plaintiff  My  opinion  is  that,  from  the  beginning  to  the  end,  there  was  nothing 
more  than,  to  a  certain  extent,  putting  the  Plaintiff  in  possession  of  the  box,  but  retain- 
in  t'  to  himself  the  absolute  power  over  its  contents  :  and  the  Plaintiff  seems  to  have 
so^understood  the  transaction  ;  and  her  acts  were  in  accordance  with  such  understand- 
in"  That  being  so,  there  was  no  donatio  mortis  causd,  nor  anything  in  the  nature  of 
a  donatio  mortis  causd  in  respect  of  which  this  Court  can  act.  There  was  no  gift  The 
Plaintiff  held  the  box  and  its  contents  in  trust  for  the  testator ;  and,  if  he  did  not 
happen  to  execute  that  trust  in  favour  of  himself,  then,  and  in  that  case  only,  it  was 
to  be  for  the  benefit  of  the  holder ;  and  I  apprehend  that  that  is  not  such  a  trust  as 


this  Court  can  execute. 
Demurrer  allowed. 

[252]     In  re  Fauntleeoy.     July  26,  1839. 

[Followed,  In  re  Foxhall,  1847,  2  Ph.  281 ;  41  E.  R.  951.] 

Trustees.     Construction  of  11  Geo.  4  and  1  Will.  4,  c.  60. 

The  Court  may  appoint  new  trustees  under  11  Geo.  4  and  1  Will.  4,  c.  60,  s.   22, 
although   the   instrument   creating   the  trust  contains  a   power  to   appoint  new 

trustees. 

This  was  a  petition  presented,  under  11  Geo.  4  and  1  AVm.  4,  c.  60,  for  the  appoint- 
ment of  new  trustees  of  a  deed,  the  surviving  trustee  being  out  of  the  jurisdiction  of 
the  Court. 

Mr.  Turner,  in  support  of  the  petition,  said  that  the  deed  creating  the  trust 
contained  a  power  to  appoint  new  trustees,  which  was  now  vested  in  the  surviving 
trustee ;  that  the  22d  section  was  the  only  section  of  the  Act  which  authorized  the 
Court  to  appoint  new  trustees  upon  petition  ;  and  it  seemed  to  be  doubtful,  from  the 
language  of  the  recital,  whether  that  section  authorized  the  Court  to  appoint  new 
trustees  in  any  case,  except  where  the  instrument  creating  the  trust  contained  no 
power  to  appoint  new  trustees.(l) 

(1)  The  section  above  referred  to  is  as  follows: — "And  whereas  cases  may  occur 
upon  applications  by  petition  under  this  Act  for  a  conveyance  or  transfer,  where  the 
recent  creation  or  declaration  of  the  trust  or  other  circumstances  may  render  it  safe 
and  expedient  for  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court  of 
Chancery  (as  the  case  may  require),  to  direct,  by  an  order  upon  such  petition,  a 
conveyance  or  transfer  to  be  made  to  a  new  trustee  or  trustees,  without  compelling 
the  parties  seeking  such  appointment  to  file  a  bill  for  that  purpose,  although  there  is 
no  power  in  any  deed  or  instrument  creating  or  declaring  the  trusts  of  such  land  or  stock  to 
appoint  new  trustees :  Be  it,  therefore,  further  enacted  that,  in  any  such  case,  it  shall 
be  lawful  for  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  said  Court  of 
Chancery,  to  appoint  any  person  to  be  a  new  trustee  by  an  order  to  be  made  on  a 
petition  to  be  presented  for  a  conveyance  or  transfer  under  this  Act,  after  hearing 
all  such  parties  as  the  said  Court  shall  think  necessary ;  and,  thereupon,  a  conveyance 
or  transfer  shall  and  may  be  made  and  executed,  according  to  the  provisions  herein- 
before contained,  to  or  so  as  to  vest  such  land  or  stock  in  such  new  trustee,  either 
alone  or  jointly  with  any  surviving  or  continuing  trustee,  as  effectually  and  in  the 
same  manner  as  if  such  new  trustee  had  been  appointed  under  a  power  in  any  instru- 
ment creating  or  declaring  the  trusts  of  such  land  or  stock,  or  in  a  suit  regularly 
instituted." 
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[253]  The  Vice-Chancellor  [Sir  L.  Shadwell].  This  case  is  clearly  within  the 
:22d  sect,  of  the  Act. 

That  section  refers  to  the  ca.se  of  an  instrument  containing  no  power  to  appoint 
new  trustees  as  one  of  the  strongest  instances  of  difficulty  ;  but  it  is  not  thereby  meant 
that  the  existence  of  that  circumstance  is  to  be  the  condition  upon  which  the  power 
thereby  given  to  the  Court  is  to  be  exercised. 

If  the  Court  may  make  the  appointment  where  the  instrument  creating  the  trust 
contains  no  power  for  that  purpose ;  it  surely  may  do  so  where  the  instrument  does 
contain  such  a  power. 


[254]     MoLONY  V.  Kennedy.    July  26,  1839. 
[S.  C.  3  Jur.  793.     See  In  re  Lambert's  Estate,  1888,  39  Oh.  D.  633.] 

Husband  and  Wife.     Separate  Property. 

A  husband  and  wife  lived  separate  from  each  other.  At  the  death  of  the  wife  she 
was  possessed  of  cash  and  bank  notes  arisen  from  property  settled  to  her  separate 
use.     Held,  that  the  husband  was  entitled  to  them  in  his  marital  right. 

In  1817  the  Plaintiff  intermarried  with  his  late  wife,  who  was  then  the  widow  of 
W.  C.  Jackson  ;  on  their  marriage  an  annuity  of  £800,  to  which  Mrs.  Molony  was 
entitled  under  her  first  husbands  will,  was  settled  to  her  separate  use.  In  1821  a 
separation  took  place  between  the  Plaintiff  and  his  wife,  which  continued  until  the 
death  of  the  latter.  In  1830  Mrs.  Molony  purchased,  out  of  the  savings  of  her 
separate  property,  a  sum  of  £2188  stock  in  the  names  of  the  Defendants  Kennedy 
and  Shee,  in  trust  for  such  persons  as  she  should  by  deed  or  will  appoint,  and,  subject 
thereto,  in  trust  for  herself  for  life,  and,  after  her  death,  in  trust  for  her  next  of  kin, 
as  if  she  had  died  intestate  and  unmarried.  Shortly  afterwards  she  made  a  will  by 
which  she  disposed  of  that  sum  of  stock,  and  appointed  the  Defendants  her  executors. 
In  1838  Mrs.  Molony  died.  At  the  time  of  her  death  she  bad  in  her  possession 
£32.5.5  in  cash  and  bank  notes,  part  of  the  savings  of  her  separate  property,  which  the 
Defendants  took  possession  of,  and  for  safety  lodged  at  a  banker's,  and  afterwards 
purchased  with  it  £3505  stock  in  Kennedy's  name. 

The  Defendants  having  refused  to  transfer  the  £3505  to  the  Plaintiff,  until  he 
had  enabled  himself  to  give  them  a  proper  discharge  by  taking  out  administration  to 
his  wife,  the  bill  in  this  cause  was  filed,  praying  for  an  account  of  the  property  which 
was  in  Mrs.  Molony 's  possession  at  her  death ;  and  that  the  Defendants  might  be 
decreed  to  hand  over  the  same  to  the  Plaintiff. 

Mr.  Wigram  and  Mr.  Glasse,  for  the  Plaintiff,  said  that  the  Plaintiff  was  clearly 
entitled,  in  his  marital  [255]  right,  to  the  property  which  was  in  his  wife's  possession 
at  her  death,  and  that  he  might  maintain  an  action  of  trover  for  it. 

Mr.  Teed,  for  the  Defendants,  said  that  the  property  in  dispute  was  admitted  to 
have  arisen  from  the  wife's  savings  ;  that  the  Plaintiff's  right  to  it  was  the  same  as  if 
Mrs.  Molony  had  been  his  daughter  and  not  his  wife,  and  had  died  intestate ;  that 
there  was  no  personal  representative  to  her  except  as  to  the  stock  purchased  in  the 
names  of  the  Defendants ;  that,  as  she  was  living  separate  from  her  husband  with  an 
adequate  allowance,  the  property  was  subject  to  her  debts ;  and,  if  the  Plaintiff  took 
it  subject  to  paying  the  debts  of  his  wife  (it  did  not  appear  that  Mrs.  Molony  left 
any  debts)  he  must  clothe  himself  with  the  character  of  administrator  to  her.  Fettiplace 
V.  Gorges  (1  Ves.  jun.  46  ;  and  3  Bro.  C.  C.  8). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  Mrs.  Molony's  annuity  of  £800  and 
everything  that  arose  from  it  was  exempt  from  the  controul  of  her  husband  during 
her  life ;  and  as  the  cash  and  bank  notes  which  were  found  in  her  possession  at  her 
death  aiose  from  that  annuity,  they  were  part  of  her  separate  property,  and  she 
might  have  disposed  of  them  either  by  deed  or  by  her  will.  But,  as  she  made  no 
•disposition  of  them,  the  quality  of  separate  property  ceased  at  her  death ;  and  if  it 
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ceased  at  her  death,  the  consequence  is  that  Mr.  Molony  is  entitled  to  them,  in  his 

Declare  that  the  Plaintiff  is  entitled  to  the  £3505  subject  to  the  payment  of  his 
wife's  funeral  expenses  and  the  expenses  properly  incurred  by  the  Defendants  in 
taking  care  of  the  property. 

[256]      WELLESLEY  V.  WELLESLEY.      July  24,  1839. 

rror  subsequent  proceedings,  see  S.  C.  4  My.  &  Cr.  554;  41  E.  R.  213  • 
^  9  L.  J.  Ch.  (N.  S.)  21  ;  4  Jur.  2.] 

Li£n.     Constnidim.    Husband  and  f Fife.    Articles  of  Separation.     Consideration. 

By  articles  of  separation  between  A.  and  his  wife,  dated  in  June  1834,  A.  covenanted 
that  he  would,  on  or  before  the  1st  Feb.  1835,  either  by  a  charge  on  freehold  estates 
of  inheritance,  or  by  investing  an  adequate  sum  in  the  purchase  of  stock,  or  by  the 
best  means  which  might  be  then  in  his  power,  secure  an  annuity  of  £1000  to  a 
trustee  for  his  wife.  In  December  1834  A.  and  his  son  joined  in  limiting  freehold 
and  copyhold  estates,  of  which  A.  was  tenant  for  life  with  remainder  to  his  son  in 
tail  male,  to  trustees,  in  trust  to  raise  £462,000,  and,  thereout,  to  pay  off  incum- 
brances on  the  estates,  and  to  pay  the  surplus  to  A.  ;  and,  subject  thereto,  to  stand 
possessed  of  the  estates,  in  trust  for  such  persons  as  A.  and  his  son  should  jointly 
appoint ;  and,  subject  thereto,  in  trust  for  A.  for  life,  with  remainder  in  trust  for 
his  son  in  fee  if  he  should  survive  A.,  but,  if  he  should  die  in  A.'s  lifetime,  then,  in 
trust  for  him  in  tail  male,  with  remainder  in  trust  for  A.  in  fee ;  and  A.  was 
empowered,  subject  to  the  raising  of  the  £462,000,  to  charge  the  estates  with  a 
jointure  of  £1500  a  year,  for  his  then  or  any  future  wife.  Held  that  the  articles 
and  the  deeds  of  December  1834  formed  but  one  transaction,  and  that  the  wife  was 
entitled  to  have  the  covenant  in  the  articles  performed  by  means  of  the  provisions, 
for  A.'s  benefit,  contained  in  the  deeds  of  December  1834. 

By  articles  of  separation,  the  husband  covenanted  with  his  wife's  trustee  to  secure  to 
her  an  annuity  of  £1000,  on  or  before  a  certain  day  ;  and  the  trustee  covenanted 
with  the  husband  that,  on  the  annuity  being  secured,  he  would  enter  into  a  covenant 
to  indemnify  the  husband  against  the  wife's  debts.  Held  that  the  latter  covenant, 
though  conditional,  was  sufficient  to  support  the  articles. 

The  bill  was  filed  by  Mrs.  Wellesley  against  her  husband  and  certain  other  parties. 
It  stated  that,  by  articles  of  separation  between  the  Plaintiff  and  her  husband,  dated 
the  21st  of  June  1834,  Mr.  Wellesley  for  himself,  his  heirs,  executors  and  administra- 
tors, covenanted  with  Colonel  Paterson,  the  Plaintiff's  father,  to  paj'  to  W.  L.  Bicknell, 
the  Plaintift"s  solicitor,  for  her  separate  use,  the  sum  of  £1000,  by  instalments,  the 
last  instalment  to  be  paid  on  or  before  the  14th  of  November  then  next:  [257]  that, 
in  consequence  of  the  covenant  thereinafter  agreed  to  be  entered  into  by  Colonel 
Paterson,  Mr.  Wellesley  would,  on  or  before  the  \st  day  of  February  1835,  well  and 
effedually,  either  by  a  charge  on  freehold  estates  of  inheritance  to  be  situate  in  England  or 
Wales,  m  by  an  investment  of  an  adequate  siim  of  nicmey  in  some  of  the  stocks  or  funds  of 
Great  Britain,  or  by  the  best  means  which  might  then  be  in  his  power,  secure  the  payment 
of  an  annuity  of  £l000  to  Colonel  Paterson,  his  executors  or  administrators,  in  trust 
for  the  separate  use  of  Mrs.  Wellesley  during  her  life  ;  the  first  payment  to  be  made 
on  the  14th  of  November  1834  :  and  it  was  thereby  further  agreed  that,  upon  the 
annuity  of  £1000  being  so  secured  as  aforesaid,  such  deeds  should  be  executed 
by  all  necessary  parties  for  carrying  into  effect  the  agreement  and  the  intention 
of  the  parties  therein  expressed,  with  such  covenants,  on  the  part  of  Mr. 
Wellesley,  for  permitting  the  Plaintiff  to  live  separate  from  him ;  and  with  such 
covenants,  on  the  part  of  Colonel  Paterson,  or  (in  case  of  his  death  in  the  meantime) 
of  some  other  responsible  person,  for  indemnifying  Mr.  Wellesley  against  all  debts 
contracted  by  the  Plaintiff"  after  the  annuity  should  have  been  so  secured  as  aforesaid 
and  during  the  then  remainder  of  her  life,  as  counsel  should  advise. 
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The  bill  then  stated  that  Mr.  Wellesley  had  paid  £850  in  respect  of  the  £1000 
agreed  to  be  paid  on  or  before  the  Hth  of  November  1834  ;  but  that  £150  still 
remained  due  in  respect  thereof :  that  Mrs.  Wellesley  and  Colonel  Paterson  had 
frequently  requested  Mr.  Wellesley  specifically  to  perform  the  agreement  on  his  part ; 
but  he  had  refused  so  to  do,  pretending  that  he  had  not,  since  the  21st  of  June  1834, 
either  before  or  on  or  since  the  1st  of  February  1835,  been  seised  of,  entitled  to  or 
£258]  interested  in  any  freehold  estate  or  estates  of  inheritance  in  England  or  Wales, 
or  had  any  power  or  authority  to  charge  any  freehold  estate  or  estates  of  inheritance 
in  England  or  Wales  of  the  value  or  to" the  extent  of  £1000  a  year  or  of  any  value  or 
to  any  extent,  and  that  he  had  not,  from  the  21st  of  June  1834,  possessed  the  means 
of  investing  an  adequate  or  any  sum  in  any  of  the  stocks  or  funds  of  Great  Britain 
for  or  towards  securing  an  annuity  of  £1000,  and  that  he  had  not,  on  the  1st  of 
February  1835,  nor  had  he,  at  any  time  since,  had  in  his  power  any  means  of  secur- 
ing the  payment  of  an  annuity  of  £1000 ;  whereas  the  Plaintifi'  charged  that  Mr. 
Wellesley,  before  and  on  the  1st  of  February  1835,  had,  and  had  ever  since,  and  still 
had  full  power  and  authority  to  charge  freehold  estates  in  England  and  Wales  and 
other  freehold  estates  with  "an  annuity  of  £1000  during  the  Plaintifi's  life.  The 
bill  then  charged  that,  on  the  21st  of  June  1834,  Mr.  Wellesley  was  seised  of  an 
€state  for  his  "life,  without  impeachment  of  waste,  of  and  in  freehold  and  copyhold 
estates  in  the  counties  of  Essex,  Southampton  and  Herts,  with  remainder  to  the 
Defendant  Wm.  Richard  Wellesley,  his  eldest  son  by  a  former  marriage,  in  tail  male, 
and  that  he  was  seised  as  tenant  in  tail  in  remainder  expectant  on  the  decease  of  his 
father.  Lord  Maryborough,  of  estates  in  the  counties  of  Cavan  and  Westmeath,  and 
in  Kings  and  Queen's  Counties  in  Ireland  ;  and  that  the  estates  of  which  he  was 
so  seised  were  subject  to  charges  of  sums  in  gross  amounting,  in  the  whole,  to  £270,775, 
8s.  lOd.  besides  arrears  of  interest,  and  to  annuities  amounting  to  £6430,  14s.  besides 
the  arrears  thereof.  The  bill  then  set  forth  indentures  of  the  12th,  13th  and  15th 
of  December  1834,  made  between  Mr.  Wellesley  and  his  eldest  son  and  other  parties, 
by  which  the  son's  estate  in  tail  male  in  the  lands  and  hereditaments  in  the 
£259]  counties  of  Essex,  Southampton  and  Herts  was  barred,  and  those  lands  and 
hereditaments  were  limited  to  the  use  of  the  Defendants,  Wright  and  Greenley,  in 
fee,  in  trust  to  raise  £462,000,  and,  thereout,  to  pay  off  the  annuitants  and  other 
incumbrancers  on  the  estates  whose  names  were  mentioned  in  the  schedules,  and  to 
pay  the  residue  of  the  £462,000  to  such  person  or  persons  as  Mr.  Wellesley  should, 
in  writing,  appoint,  and,  subject  thereto,  to  him,  his  executors,  &c. ;  and  it  was 
declared  that  in  case  the  trustees  should  have  ascertained,  at  any  time  previously  to 
the  complete  execution  of  the  before-mentioned  trusts,  that  there  would  be  eventually 
a  surplus  or  residue  of  the  £462,000  which  would  be  applicable  according  to  the 
appointment  or  for  the  benefit  of  Mr.  Wellesley,  then  it  should  be  lawful  for  them, 
at  any  time  or  times  and  from  time  to  time,  to  pay  so  much  of  the  £462,000  as 
should,  for  the  time  being,  be  ascertained  to  be  the  amount  of  such  surplus, 
according  to  the  appointment  or  for  the  benefit  of  Mr.  Wellesley  as  was  thereinbefore 
directed  of  and  concerning  such  ultimate  surplus  or  residue  ;  and  that  no  person, 
except  Mr.  Wellesley,  his  executors,  &c.,  to  whom  any  sum  of  money  was  therein- 
before directed  to  be  paid  out  of  the  £462,000  and  who  had  not,  before  the 
execution  of  the  deed  of  the  12th  of  December  1834,  a  lien  or  charge  upon  the 
hereditaments  therein  comprized,  should  have  any  lien  or  charge  thereon  or  upon 
the  £462,000,  or  any  claim  or  demand  upon  the  'trustees,  under  or  by  virtue  of  the 
three  last-mentioned  deeds  or  any  of  them ;  and  that,  subject  to  the  raising  of  the 
£462,000,  the  trustees  should  stand  seised  of  the  hereditaments  in  trust  for  such 
person  or  persons  as  Mr.  Wellesley  and  his  son  should  jointly  appoint,  and,  subject 
thereto,  in  trust  for  Mr.  Wellesley  during  his  life,  and,  after  his  decease,  in  trust  for 
his  son  in  fee,  in  case  he  should  survive  his  [260]  father,  but  in  case  he  should  die 
in  his  father's  lifetime,  then  in  trust  for  him  and  the  heirs  male  of  his  body,  and,  in 
default  of  such  issue,  in  trust  for  Mr.  Wellesley  in  fee.  And  it  was  thereby  further 
declared  that  it  should  be  lawful  for  Mr.  IVelksley  at  any  time  during  his  life,  but  subject 
to  the  trust  for  raising  the  £462,000,  to  appoint,  to  or  in  trust  for  his  then  wife  or  any 
woman  whom  he  might  marry  after  her  decease,  for  her  or  tlieir  life  or  lives,  and  for  her 
or  their  jointure  or  jointures,  any  annual  sum  or  yearly  rent-charge,  not  exceeding  £1500, 
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to  be  issuing  out  of  and  charged  upon  the  hereditaments,  and  to  limit  the  same  to  a  trustee 
for  a  term  of  years,  in  trust  for  better  securing  such  yearly  rent-charge. 

The  bill  then  stated  that  the  freehold  hereditaments  in  the  counties  of  Essex, 
Southampton  and  Herts,  which  were  comprised  in  the  deeds  of  December  1834, 
were  of  the  annual  value  of  £23,000;  that  Mr.  "Wellesley  had,  on  the  1st  of 
February  1835,  and  still  had,  power  to  charge  the  annuity  of  £1000  upon  the  interest 
reserved  to  him  in  the  surplus  of  the  £-162,000,  and  upon  a  charge  of  £31,731,  5s. 
agreed  to  be  kept  up  and  sustained  for  his  benefit  as  therein  mentioned,  and  also 
upon  the  estate  limited  to  him  in  the  lands  and  hereditaments  comprised  in  the  deeds 
of  December  1834,  and  hy  exercise  of  the  power  thereby  reserved  to  him,  of  appointing  and 
creating  a  yearly  rent-charge  of  £1500  in  favour  of  the  Plaintiff,  and  that  he  ought  to 
exercise  that  power  in  her  favour,  to  the  extent  necessary  fm-  securing  to  her  the  annuity  of 
£1000  fm-  her  life:  that,  if  necessary  for  the  same  purpose,  the  residue  of  the 
£462,000  ought  to  be  raised,  and,  after  paying  off  the  incumbrances  upon  the  lands 
and  hereditaments  comprised  in  the  deeds  of  December  1834,  the  residue,  or  a 
sufficient  portion  thereof,  ought  to  be  invested  either  in  [261]  the  purchase  of  free- 
hold estates  of  inheritance  in  England  or  Wales,  or  of  a  competent  amount  of 
the  stocks  or  funds  of  Great  Britain ;  but  that  Mr.  Wellesley  pretended  that  he 
had,  under  the  articles  of  separation,  a  right  to  elect  either  to  secure  that  annuity 
by  a  charge  on  freehold  estates,  or  by  purchase  of  stock  in  the  public  funds,  or  in 
such  other  manner  as  he  might  think  proper ;  but  the  Plaintiff  charged  that  she 
was  entitled  to  have  the  annuity  effectually  secured  by  the  best  means  which  were, 
on  the  1st  of  February  1835,  or  had  been  since  in  Mr.  Wellesley's  power,  at  her 
election  ;  that  Mr.  Wellesley  then  had,  and  still  had,  in  his  power  the  means  of 
charging  the  annuity  on  freehold  estates  of  inheritance  in  England  in  manner  before 
mentioned ;  that,  of  the  £462,000,  the  sum  of  £260,000  only  had  been  raised  and 
duly  applied  towards  the  payment  of  the  incumbrances  and  debts  mentioned  in  the 
deeds  of  December  1834 ;  and  that  Mr.  Wellesley  and  his  son  and  the  trustees, 
instead  of  raising  so  much  of  the  residue  of  the  said  £462,000  as  was  necessary  for 
paying  the  remainder  of  those  incumbrances  and  debts,  had  already  raised  and  were 
about  to  raise  considerable  sums  of  money  upon  security  of  the  charge  of  £462,000 
and  of  Mr.  Wellesley's  interest  in  the  lands  and  hereditaments,  and  had  paid  the 
sums  so  raised,  and  threatened  to  pay  the  sums  about  to  be  raised,  to  Mr.  Wellesley  ; 
and  that  the  trustees  had  also  paid  to  him  the  rents  of  the  estates,  in  derogation  of 
the  Plaintiff's  rights  ;  that  Mr.  Wellesley  had  paid  only  £850  of  the  £1000  which  he 
had  contracted  to  pay  to  Bicknell  for  the  Plaintiff's  use ;  and  that  the  annuity  of 
£1000  was  wholly  in  arrear. 

The  bill  prayed  that  Mr.  Wellesley  might  be  decreed  to  pay  the  residue  of  the 
£1000  to  Bicknell  for  the  [262]  Plaintiff's  use:  and  specifically  to  perform  the 
articles  of  separation  on  his  part :  and  effectually  to  charge  the  annuity  of  £1000 
upon  the  interest  reserved  to  him  in  the  surplus  of  the  £462,000,  and  also  upon  the 
charge  of  £31,731,  5s.  agreed  to  be  kept  up  and  sustained  for  his  benefit  as  before 
mentioned,  and  upon  the  estate  limited  to  him  in  the  lands  and  hereditaments  com- 
prised in  the  deeds  of  December  1834,  and  to  effectuate  such  charge  by  exercising,  to 
a  sufficient  extent,  the  power  thereby  reserved  to  him,  of  appointing  a  yearly  rent- 
charge  of  £1500  in  favour  of  the  Plaintiff;  that,  if  necessary  for  the  purpose  of 
effectually  securing  the  annuity  of  £1000,  the  residue  of  the  £462,000  might  be 
raised,  and  a  sufficient  part  thereof  applied  in  payment  of  the  incumbrances  on  the 
lands  and  hereditaments  comprised  in  the  deeds  of  December  1834;  and  that  a 
sufficient  portion  of  the  residue  thereof  might  be  invested  either  in  the  purchase  of 
freehold  estates  of  inheritance  in  England  and  Wales,  or  of  a  competent  amount  of 
some  of  the  stocks  or  funds  of  Great  Britain,  for  effectually  securing  the  annuity  of 
£1000 ;  and  that  Mr.  Wellesley  might  be  decreed  to  pay  to  the  Plaintiff  the  arrears 
of  that  annuity,  or  that  they  might  be  raised  out  of  the  before-mentioned  interests  of 
Mr.  Wellesley  ;  and  that  he  might  be  restrained  from  creating  any  mortgage,  charge, 
or  incumbrance  upon  the  hereditaments  in  the  counties  of  Essex,  Southampton  and 
Herts,  or  upon  any  estate,  right  or  interest  secured  to  or  provided  for  him  by  the 
deeds  of  December  1834,  and  from  receiving  the  rents  and  profits  of  the  said  heredita- 
ments ;  and  that  the  trustees  might  be  restrained  from  paying  the  same  to  him,  or  to 
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any  person  or  persons  on    his  account ;    and  that   a   receiver  might  be  appointed 
thereof. 

[263]  The  trustees  demurred  to  the  bill  for  want  of  equity,  and  because  it 
appeared  thereby  that  divers  persons  or  some  person  therein  mentioned  or  referred 
to  were  or  was  necessary  parties  or  a  necessary  party  thereto  ;  but  such  person  or 
persons  were  not  or  was  not  made  parties  or  a  party  thereto. 

Mr.  Knight  Bruce  and  Mr.  Toller,  in  support  of  the  demurrer,  contended,  first, 
that  the  covenant  entered  into  by  Mr.  Wellesley  in  the  articles  of  separation,  to 
secure  an  annuity  of  £1000  in  favour  of  his  wife,  did  not  create  any  lien  or  charge 
upon  any  particular  estates  or  other  property  belonging  to  him ;  but  was  a  mere 
personal  covenant  on  his  part ;  that  the  bill  did  not  state  that  Mr.  Wellesley  had  nob 
power  to  charge  any  other  estates  than  those  which  were  mentioned  in  it,  or  that  he 
could  not  invest  money  in  the  funds  for  the  purpose  of  securing  the  annuity  ;  that  the 
words,  "the  best  means  which  may  then  be  in  his  power,"  were  introduced  into  the 
covenant  in  order  to  shew  that  Mr.  Wellesley  was  not  to  be  sued  on  it,  if  he  should 
not  charge  the  annuity  either  on  land  or  on  stock  in  the  funds  ;  FreemouU  v.  Dedire 
(1  P.  W.  429),  JFilliams  v.  Lwas  (2  Cox,  160),  Gardner  v.  Marquk  of  Townshend  (Coop. 
C.  C.  301),  CarUton  v.  Leightm  (3  Mer.  667). 

Secondly,  that  the  bill,  in  fact,  prayed  that  the  trusts  of  the  deed  of  the  15th  of 
December  183-t  might  be  carried  into  execution  ;  and,  therefore,  all  the  persons  in 
whose  favour  any  trust  was  declared  by  that  deed  ought  to  have  been  made  parties 
to  the  suit.  Munch  v.  Cockerell  (ante,  vol.  viii.  p.  219),  Goodson  v.  Ellisson  (3  Russ. 
583  ;  see  593  and  594). 

[264]  And,  thirdly,  that  there  was  no  positive  covenant  in  the  articles  of  separa- 
tion to  indemnify  Mr.  Wellesle}'  against  his  wife's  debts  ;  and,  consequently,  there 
was  no  consideration  to  support  the  aiticles. 

Mr.  Jacob  and  Mr.  Willcock,  in  support  of  the  bill,  said  that,  under  the  articles, 
Mrs.  Wellesley  was  entitled  to  have  her  annuity  secured  either  on  the  estates  vested 
in  the  trustees,  or,  if  she  preferred  it,  by  an  investment  in  the  funds  of  an  adequate 
portion  of  the  surplus  of  the  £462,000  ;  that  the  words,  "  the  best  means  that  may 
be  then  in  his  power,"  meant  that  Mrs.  Wellesley  was  to  have  the  best  security  for 
her  annuity  that  her  husband  could  give  ;  that  no  words  of  similar  import  were  used 
in  the  cases  cited  in  support  of  the  demurrer  ;  that  there  was  another  important 
ditference  between  those  cases  and  the  present,  namely,  that  no  time  was  fixed  for 
the  performance  of  the  covenants  ;  but,  in  the  present  case,  the  annuity  was  to  be 
secured  on  or  before  a  specified  day  ;  that  the  provision,  in  the  deed  of  the  15th  of 
December  1834,  that  no  person  should  have  a  lien  or  charge  upon  the  estates  or  upon 
the  £462,000,  meant,  merely,  that  persons  who  previously  had  liens  on  the  estates 
should  have  no  additional  lien  under  that  deed  ;  that  the  provision  enabling  Mr. 
Wellesley  to  appoint  and  secure  a  rent-charge  of  £1500  a  year  in  favour  of  his  wife 
could  not  have  arisen  from  his  affection  for  her,  as  they  then  were  and  had  been,  for 
some  months  before,  living  separate  from  each  other ;  but,  as  that  power  was  given 
to  him  subsequently  to  his  entering  into  the  covenant,  it  must  be  considered  to  have 
been  inserted  in  the  deed  for  the  purpose  of  enabling  him  to  perform  his  covenant. 
Frehble  v.  Boghurst  (1  Swanst.  309),  Ravenshaiv  v.  [265]  Hollier  (ante,  vol.  vii.  p.  3), 
Roundell  v.  Breary  (2  Vern.  482),  Deacm  v.  Smith  (3  Atk.  323),  Girling  v.  Lee  (1 
Vern.  63),  Tooke  v.  Hastings  (2  Yern.  97),  Glegg  v.  Glegg  (4  Brown,  P.  C.  614),  Corbet 
v.  Cwhet  (1  Sim.  &  Stu.  612  ;  see  621),  Burn  v.  Carvalho  (ante,  vol.  vii.  p.  109). 

Mrs.  Wellesley,  being  the  assignee  of  her  husband,  has  the  same  rights  as  he  had ; 
and  if  either  Mr.  Wellesley  or  his  son  had  filed  a  bill  for  the  purpose  of  compelling 
the  trustees  to  account  for  what  they  had  received  under  the  trust  deed,  there  would 
have  been  no  occasion  to  make  the  incumbrancers  parties  to  the  suit :  Loi'd  Dillon  v. 
FlasJxtt  (2  Bligh  N.  S.  239),  JFalwyn  v.  Coutts  (3  Mer.  707  ;  and  ante,  vol.  iii.  p.  14). 

The  demurrer  is  wrong  in  point  of  form  :  it  ought  to  have  specified  the  absent 
parties. 

Mr.  Knight  Bruce,  in  reply.  The  first  and  main  question  is  whether  the  covenant 
in  the  articles  created  any  lien  upon  the  property  comprised  in  the  deeds  of  December 
1834  :  for,  if  no  lien  was  created  upon  that  property,  no  account  or  injunction  can  be 
sought  for  as  against  the  demurring  parties. 
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Several  oases  have  been  cited  in  snpport  of  the  bill ;  but,  as  far  as  I  am  awaie, 
there  is  no  iiisUnco  in  which  a,  covoimnt,  snch  as  is  now  sought  to  bo  enforced,  has 
biH-n  onforcod  a^'iiinst  the  covenantoi-  hinuself  with  respect  to  any  specific  property. 
'Where  a  covenantor  has  agreed  to  purchase  and  settle  land,  and  afterwards  does 
purchase  laud  which  may  answer  the  purpose,  and  [266]  dies  seised  of  it  without 
haviu"  perfornicd  liis  covenant,  the  presumption  of  law  is,  in  the  absence  of  any 
evidence  to  the  contrary,  that  he  acquired  tlie  laud  for  the  purpose  of  executing  his 
covenant ;  but,  where  there  is  any  evidence  of  a  contrary  intention,  that  presumption 
does  not  arise  ;  and,  conse(|uently,  when  a  covenant  of  such  a  nature  is  sought  to  be 
enforced  against  the  covenantor  in  his  lifetime,  all  that  he  has  to  say  is  that  he  did 
not  aci|uire  the  pro|)crty  with  the  intention  of  settling  it.  There  is  a  passage  in  Lord 
ILinhvickc's  judgment  in  yViawi  v.  Smith  which  fully  supports  my  argumeTit.  His 
Lordship  says:  "  1  think  no  purchaser,  or  mortgagee  who  is  a  purchaser  ^;n)  tanlo,  will 
be  atlected  ;  for,  if  the  husband  had  sold  them  or  mortgaged  them,  it  would  have 
been  evidence  of  a  diU'erent  intention,  and  would,  therefore,  have  taken  oil"  all 
evidence  of  his  intention  to  bind  them  by  the  articles."  (See  3  Atk.  3l!7.)  That 
passage  proves,  most  decisively,  that  the  lien  does  not  attach  upon  the  ac(]uisition  of 
the  property,  but  upon  the  presumed  intention  to  devote  it  to  the  purposes  of  the 
coveiuint.  The  argument  on  the  other  side  is  that  the  more  acquisition,  the  mere 
possession  of  the  property,  gives  the  lien  :  but  that  is  contradicted  by  all  the  decided 
cases.  I  admit,  however,  to  the  fullest  e.xteut,  that,  if  there  bo  a  covomint  to  piu'chaso 
and  settle  land,  and  the  covenantor  does  purcliase  laud  and  dies  seised  of  it,  then,  in 
the  absence  of  evidence  to  tlie  contrary,  it  will  be  held  that  he  purchased  the  land 
with  tlio  intention  of  performing  his  covenant.  In  Firniioul/  v.  Jh'iliir  the  distinction 
was  t.iken  lictwecn  a  covenant  to  settle  certain  specified  lauds  and  a  covenant  to  settle 
lands  generally  ;  and  the  Loi'tl  t'huucellor  said  :  "  With  regard  to  the  lands  in  Kumney 
Miirsh,  the  marriage  articles  being  a  specific  lien  upon  them,  make  the  covenantor, 
as  to  them,  but  a  trustee;  and,  theicfore,  during  the  life  of  [2G7]  the  wife,  they  are 
not  to  be  atlected  by  any  of  the  bond  debts.  Hut  the  covenant  for  settling  lands  of 
the  value  of  £1)0  per  aniunn  on  the  wife,  for  her  life,  does  not  specially  bind  any 
hinds ;  wherefore,  as  touching  that,  the  wife  nnist  come  in  only  as  a  specialty  creditor 
with  the  other  specialty  creditors."  In  JrHliniiis  v.  Lnciis,  the  testator  had  borrowetl 
of  James  Lane  .£.'!00,  and,  by  his  note  of  hand,  he  promised  to  pa}'  tlie  same  on  demand, 
ftiid  to  give  a  security,  by  nuirtgage  of  lauds,  for  the  same  when  required.  The 
testator  had  no  real  estate  at  the  time,  except  an  advowson  and  some  tithes  ;  and  the 
question  was  whether  the  note  gave  the  croditiu'  any  lien  on  the  real  estate,  or 
whether  it  was  a  mere  sim|)le  contract  debt.  The  Lord  Chief  Harou  said  that  the 
ease  could  not  be  distinguished  from  Firiiiioiilt  v.  Dcdirc :  that  the  creditor  had  taken 
a  personal  seem-ity,  reserving  to  himself  the  power  of  calling  for  a  real  security  ; 
which,  however,  lie  had  not  done  ;  and,  therefore,  it  was  impossible  to  say  that  this 
debt  was  a  charge  on  an_\'  particular  lands.  In  Gardner  v.  The  Marquis  of  Toamshewl, 
Sir  \\  illiani  Urant  was  of  opinion  that,  though  a  person  who  purchased  lands,  having 
entered  into  a  prior  covenant  to  convey  and  settle  lands,  might  be  presumed  so  to 
purchase  in  discharge  of  his  covenant  ;  yet  that  Lord  Townshend  could  not  be  con- 
sidered as  in  the  light  of  a  purchaser  so  liable,  but  was,  in  fact,  entitleii  in  e<|uity  to 
the  lands  iu  question  at  the  time  of  his  entering  into  the  covenant,  and  that  his 
atterwards  getting  a  decree  for  an  actual  con\eyance  from  the  trustees  could  make 
no  dillerenee.  This  demurrer  caiuiot  be  overruled  without,  at  the  same  time,  over- 
ruling the  cases  which  I  have  cited.  [The  Vice-Ch.vncem.OR.  In  this  case  Mr. 
\\  ellesley  covenants  to  secure  the  annuity  to  his  wife  on  or  before  a  given  day  ;  but, 
in  tlie  cases  to  which  you  have  referred,  the  covenant  was  general  as  to  the  time  of 
its  performance,  and,  therefore,  the  [268]  covenantor  was  allowed  the  whole  of  his 
life  to  perform  it  in.]  Where  no  tinu)  is  Hxed  for  the  performance  of  a  coxenant,  the 
covenantor  is  boiuid  to  perform  it,  either  upon  retpiest  or  within  a  reasonable  time. 
In  Jiareii.fliaiv  v.  Hullier,  which  was  cited  in  support  of  the  bill,  your  Honor  helil  that 
a  coveuiint  to  settle  the  estate,  or  £[000  in  lieu  of  it,  created  uolien  or  charge  on  any 
of  the  father's  estates  ;  and  that  the  subse(iuent  agreement  between  the  father  and 
son  was  merely  voluntary  and  was  fairly  abandoneil  by  them.  That  case,  therefore, 
was  decided  on  the  same  principle  as  the  cases  to  which  I  have  before  referred. 
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The  question  then  is  whether  the  circumstance  that  a  certain  time  was  appointed 
for  performing  the  covenant  in  this  case  makes  any  difference.  The  articles  of 
separation  were  dated  in  June  1834.  The  covenant  was  to  be  performed  on  or  before 
the  1st  of  February  183.5.  Now,  the  deeds  under  which  the  interests  arose,  which 
are  sought  to  be  affected  by  this  bill,  are  dated  in  December  1834,  and,  consequently, 
before  the  time  appointed  for  performing  the  covenant  had  arrived.  When  the  deeds 
of  December  1834  were  executed,  Mr.  Wellesley  was  tenant  for  life  of  the  estates 
comprised  in  them ;  and,  according  to  the  argument  for  the  Plaintiff,  he  had  no  right 
to  enter  into  those  deeds,  for  all  his  property  was  bound  by  the  covenant.  He  did 
not  covenant  to  acquire  property  in  order  to  perform  his  covenant,  or  to  charge  any 
specific  property ;  but,  according  to  the  Plaintiff's  construction,  the  covenant  bound 
all  his  property  in  every  part  of  the  kingdom  and  of  every  description.  A  receiver 
might  have  been  appointed  over  the  whole  of  it ;  and  no  purchaser  or  mortgagee, 
having  notice  of  the  covenant,  could  have  dealt  with  him  safely.  Under  the  covenant, 
Mr.  Wellesley  has  a  right  to  elect  whether  he  will  secure  the  annuity  on  free-[269]- 
hold  estates,  generally,  or  by  an  investment  in  the  funds,  or  by  the  best  means  in  his 
power ;  and,  unless  the  Court  is  prepared  to  hold  that  a  simple  obligation  creates  a 
lien  upon  all  the  covenantor's  property,  it  is  quite  impossible  to  support  the  present 
bill,  which  seeks  to  establish  a  lien  upon  specific  estates  selected,  not  by  the  covenantor, 
but  by  the  party  with  whom  he  has  contracted,  and  against  his  consent  and  the 
consent  of  the  trustees ;  and  that,  too,  in  a  case  in  which  it  is  not  suggested  that  he 
has  no  other  freehold  estates  than  those  mentioned  in  the  bill,  or  that  he  has  no 
stock  in  the  funds,  or  that  the  means  pointed  out  by  the  bill  are  the  best  means  in 
his  power  of  securing  the  annuity. 

It  was  said  that  the  power  reserved  to  Mr.  Wellesley,  under  the  deed  of  the  1.5th 
of  December  1834,  was  acquired  by  him  for  the  purpose  of  enabling  him  to  fulfil  his 
covenant ;  but  there  is  no  allegation  in  the  bill  to  that  effect ;  and  1  submit  that  the 
Court  cannot,  without  overruling  all  the  authorities,  bold  that  the  covenant  in 
question  created  a  lien  upon  any  particular  portion  of  the  covenantor's  property.  It 
must  either  create  a  lien  upon  the  whole  of  his  property,  or  upon  none  at  all.  The 
consequences  of  holding  that  it  creates  a  lien  on  the  whole  of  his  property,  which  I 
have  endeavoured  to  point  out,  are  too  monstrous  to  be  contemplated  for  a  moment. 

With  respect  to  the  objection  for  want  of  parties,  it  is  impossible  for  anyone  to 
read  the  prayer  of  the  bill  without  seeing  that  it  is  filed  for  the  purpose  of  carrying 
the  trusts  of  the  deed  of  the  1.5th  of  December  1834  into  execution.  It  alleges  that 
a  portion  of  the  £462,000  has  been  raised  and,  in  part,  misapplied  ;  and  then  it  prays 
that  the  residue  of  that  sum  may  be  raised,  and  that  a  sufficient  part  thereof  may  be 
applied  in  discharge  of  the  incumbrances  on  the  lands  com-[270]-prised  in  the  deed  of 
the  15th  of  December  1834 ;  and  that  the  surplus,  or  a  sufficient  portion  thereof,  may 
be  invested,  either  in  the  purchase  of  estates  or  of  a  competent  amount  of  stock,  for 
effectually  securing  the  PlaintifTs  annuity  ;  and  that  the  arrears  of  her  annuity  may 
he  raised  out  of  Mr.  Wellesley's  interest  in  the  estates.  The  trustees  have  a  right  to 
•account,  once  for  all ;  and  therefore  all  the  cestui  que  (rusts  must  be  before  the  Court. 
The  demurrer,  too,  is  right  in  point  of  form  ;  for  it  points  out,  with  sufficient  clearness, 
who  the  necessary  parties  are. 

The  Vice-Chancellor  [Sir  L.  Sha^Jwell].  Upon  the  first  point  in  this  case  it 
seems  to  me  that  there  is  an  equity. 

The  Court  can,  of  course,  know  nothing  of  any  property  that  Mr.  Wellesley  has, 
except  as  the  bill  states  it ;  and  there  I  find  it  alleged  that,  on  the  21st  of  June  1834, 
Mr.  Wellesley  was  seised,  for  his  life,  without  impeachment  of  waste,  of  freehold  and 
•copyhold  lands  and  hereditaments  in  Essex,  Hampshire  and  Hertfordshire,  with 
remainder  to  his  eldest  son,  William  Richard  Wellesley,  in  tail  male.  That  being  the 
state  of  the  property,  and  the  only  property  which,  it  appears,  Mr.  Wellesley  was 
interested  in,(l)  he  did,  on  the  21st  of  June  1834,  enter  into  the  articles  of  separation, 
for  which  the  covenant  on  the  part  of  Colonel  Paterson,  though,  to  a  certain  extent, 
it  was  a  conditional  one,  was,  in  my  opinion,  a  sufficient  consideration.     By  tho.se 

(1)  Mr.  Wellesley  was  tenant  in  tail  in  remainder  of  estates  in  Ireland,  and  was 
interested  in  the  charge  of  £31,731,  Ss. 
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articles  Mr  Wellesley  covenanted  that  he  would,  on  or  before  the  1st  of  February 
1835  well  and  effectually,  either  by  a  charge  on  freehold  estates  of  inheritance  to  be 
situate  in  England  or  Wales,  or  by  an  investment  of  an  adequate  sum  of  money  in 
some  of  the  stocks  or  funds  of  Great  Bri-[271]-tain,  or  by  the  best  means  which  might 
be  then  in  his  power,  secure  the  payment  to  Colonel  Paterson,  his  executors,  &c., 
durin"  the  life  of  Mrs.  Wellesley,  of  an  annuity  of  £1000.  Then,  by  deeds  of  the 
1 2th, '^l 3th  and  15th  of  December  1834,  those  estates  of  which  Mr.  Wellesley  was 
seised  for  life,  with  remainder  to  his  son  in  tail  male,  were  limited  to  the  two  trustee.s, 
who  are  the  demurring  parties,  upon  trust  to  raise  a  sum  of  £462,000,  which  was  to 
be  applied  in  the  manner  specified,  in  great  detail,  but  with  an  ultimate  trust  for  the 
benefit  of  Mr.  Wellesley  himself.  And  then,  by  the  same  instrument,  power  was 
expressly  given  to  Mr.  Wellesley  to  limit  to  his  then  present  wife,  or  any  woman  or 
women  he'might  marry  after  her  decease,  a  jointure  of  £1500  a  year. 

Now  I  cannot  but  think,  seeing  the  precise  manner  in  which  the  benefits  are  given 
to  Mr.  Wellesley  by  the  deeds  of  December  1834  (benefits  which  he  could  not  have 
had  out  of  his  life-estate)  so  as  to  enable  him  to  comply  with  the  provisions  of  the 
articles  of  separation,  that  it  is  quite  according  to  legal  principles  to  hold  that  those 
articles,  and  the  deeds  of  December  1834,  were  parts  of  the  same  transaction,  that  is 
to  say,  that  the  articles  and  the  deeds  ought  to  be  taken  in  connection  with  each 
other,  and  that  the  powers  and  benefits,  which  were  given  to  Mr.  Wellesley  by  the 
deeds  of  December  1834,  were  given  to  him  for  the  purpose  of  enabling  him  to  perform 
the  covenant  which  was  contained  in  the  articles.  When,  in  June  1834,  we  find  Mr. 
Wellesley  contracting  to  secure  an  annuity  to  his  wife,  and  when,  before  the  close  of 
the  same  year,  we  find  him  and  his  son  dealing,  the  one  with  his  life-estate  and  the 
other  with  his  inheritance,  so  as  to  enable  Mr.  Wellesley  to  fulfil  his  covenant  con- 
tained in  the  articles,  I  think  that  it  is  right  to  hold  that  the  deeds  of  December 
1834  are  to  be  taken  in  connection  with  the  articles  of  June  1834,  [272]  so  as  to  be^ 
nothing  more  than  carrying  on  one  and  the  same  transaction. 

Having  regard,  therefore,  to  the  particular  manner  in  which  these  deeds  are 
framed,  I  am  of  opinion  that  Mrs.  Wellesley  has  an  equity  to  have  the  covenant 
specifically  performed  in  the  way  in  which  it  can  be  actually  performed  by  virtue  of 
the  provisions  which  Mr.  Wellesley  caused  to  be  introduced  into  the  deeds  of 
Dec.  1834. 

In  my  opinion,  however,  as  the  bill  is  framed,  it  is  almost  impossible  for  the  suit 
to  proceed  without  adding  other  parties  to  the  bill.  The  bill,  as  I  understand  it,, 
does,  in  effect,  ask  that  the  trusts  declared  in  December  1834  may  be  carried  into- 
execution ;  and  I  do  not  very  well  see  how  that  can  be  done,  without  having  some  at 
least  of  the  other  persons  interested  under  those  trusts  parties  to  the  suit.  Therefore 
it  seems  to  me  that  what  I  ought  to  do  is  to  overrule  the  demurrer,  so  far  as  it  is  a 
demurrer  for  want  of  equity,  but  to  allow  it  for  want  of  parties.  At  the  same  time, 
however,  I  think  that  the  Plaintiff  ought  to  have  leave  to  amend  the  bill  generally. (1) 

(1)  The  Plaintiff,  accordingly,  amended  her  bill  by  introducing  a  statement  that 
the  arrangement  of  December  1834  was  entered  into  by  Mr.  Wellesley  for  the  purpose 
of  providing  for  him  the  means  of  securing  the  annuity  of  £1000,  and  in  part  per- 
formance of  the  articles  of  separation.  The  trustees  demurred  to  the  amended  bill 
for  want  of  equity.  On  the  30th  November  1839  the  Lord  Chancellor  overruled  the 
demurrer ;  his  Lordship's  opinion  being  founded  on  the  construction  which  he  put  on 
the  articles,  namely,  that  they  amounted  to  a  contract  to  charge  the  annuity  upon 
such  lands  as  Mr.  Wellesley  might  have  power  to  charge  in  February  1835  ;  and  that 
the  demurring  Defendants  were  trustees  of  property  which  he  had,  at  that  time, 
power  so  to  charge ;  and  that  the  Court  would,  therefore,  by  its  decree,  if  necessary,, 
secure  to  the  Plaintiff  the  annuity  so  contracted  for,  out  of  the  property  so  vested  in. 
the  Defendants. 
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[273]     Carthew  i:  Barclay.     August  1,  1839. 

[Cf.  Broume  v.  Lockhart,  1840,  10  Sim.  420.] 

Advancing  Cause.     Costs. 

Costs  of  an  opposed   application   to   advance  a  cause  directed  to  be  costs   in   the 
cause,  upon  the  application  being  granted. 

Mr.  K.  Bruce  and  Mr.  Wood,  for  the  Plaintiffs,  moved  that  this  cause  (which  was 
a  foreclosure  suit)  might  be  advanced  under  the  4th  Order  of  the  9th  of  May  1839. 

Mr.  Jacob,  Mr.  Richards,  Mr.  Chandless  and  Mr.  Thompson  opposed  the  applica- 
tion on  behalf  of  several  Defendants. 

Affida'vnts  were  made  on  both  sides. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  having  granted  the  application,  the 
counsel  for  the  Defendants  applied  for  the  costs  of  the  motion,  on  the  ground  that  it 
was  an  indulgence  granted  to  the  Plaintifl's. 

The  counsel  for  the  Plaintifl's  contended  that  it  was  in  the  ordinary  course  of  justice 
to  advance  causes  which,  from  their  nature,  were  entitled  to  be  heard  as  short  causes, 
and  that  the  application  having  succeeded,  the  costs  ought  to  be  costs  in  the  cause  ;  and 
the  Vice-Chancellor  so  decided. 


[274]     Easum  v.  Appleford.     August  2,  1839. 

[S.  C.  affirmed,  5  My.  &  Cr.  56 ;  41  E.  R.  292  (with  note).] 

fFill.     Construction.     Appointment.     Residuary  Bequest. 

A  testator  directed  that,  in  case  of  one  of  his  daughters  having  no  child,  his  trustees 
should  stand  possessed  of  a  sum  of  £3000  and  the  stock  upon  which  it  should  be 
invested,  including  the  accumulations  of  the  surplus  dividends  which  should  not 
have  been  applied  in  manner  in  the  will  mentioned  during  the  daughter's  minority, 
upon  such  trusts  as  the  daughter  should  by  will  appoint ;  and,  in  default  of  appoint- 
ment, or  in  case  of  appointment  as  to  such  parts  of  the  £3000  as  should  not  be 
effectually  comprised  therein,  or  whereof  the  trusts  to  be  thereby  limited  should 
either  never  take  effect,  or  should  determine,  upon  the  trusts  by  his  will  declared  of 
his  own  residuary  estate. 

The  daughter  having  no  child,  by  her  will,  after  reciting  that  the  £3000  and  the 
accumulated  dividends  had  been  blended  with  funds  to  which  she  was  absolutely 
entitled,  in  a  sum  of  £6700  consols  standing  in  the  names  of  trustees,  proceeded  in 
express  execution  of  the  power  to  direct  that  the  £3000  and  the  stock  upon  which 
that  sum  or  the  surplus  di\-idends  should  have  been  invested  should  be  transferred 
to  certain  trustees  named  in  her  will,  upon  trust  as  to  £2700  consols  for  her  mother, 
and  as  to  £250  consols  for  another  person,  and  as  to  the  residue  upon  the  trusts 
after  declared  of  her  residuary  estate.  She  then  proceeded  to  give  what  she 
described  as  "  all  the  residue  of  my  stock  in  the  public  funds,  and  all  viy  monies 
and  securities  for  money,  and  all  the  residue  of  my  estate  and  effects  "  to  the  same 
trustees,  upon  trust  to  convert  and  to  invest  in  the  funds  such  part  as  should  not 
already  be  so  invested,  and  to  stand  possessed  of  all  such  funds,  and  also  of  the 
residue  of  the  said  trust  funds  which  should  remain  after  paying  and  satisfying  the 
several  legacies  of  stock  before  directed  to  be  paid  or  transferred  thereout  to  her 
mother  and  the  other  person  referred  to  upon  certain  trusts  which  she  proceeded  to 
declare. 

The  mother  died  in  the  daughter's  lifetime. 

Held,  that  the  £2700  consols  was  not  well  appointed,  and  that  it  was  subject  to  the 
trusts  declared  by  the  testator  of  his  residuary  estate. 
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Matthew  Easura,  by  his  will,  dated  the  18th  of  January  1816,  after  giving  certain 
legacies,  devised  and  bequeathed  all  his  real  and  personal  estate  to  his  trustees  and 
executors  upon  trust  to  convert  the  same  [275]  into  money  ;  and  he  directed  that,  out 
of  the  produce  thereof,  they  should  invest  £3000  in  their  names  on  real  or  Govern- 
ment securities,  and  should  stand  possessed  thereof  upon  trust  to  apply  the  whole  or 
such  part  as  they  should  think  fit,  of  the  interest  and  dividends  thereof,  for  the 
maintenance  and  education  of  his  daughter  Mary  Ann  Easum,  until  she  should  attain 
21  or  be  married  ;  and  to  invest  the  surplus  (if  any)  of  the  interest  and  dividends 
on  like  security  in  their  names,  and  to  stand  possessed  thereof  upon  the  trusts  there- 
inafter declared  of  the  £3000  :  and  he  directed  his  trustees  to  stand  possessed  of  the 
£3000  after  his  daughter  should  attain  21  or  be  married,  in  trust  for  her  separate  use, 
during  her  life,  and  after  her  decease  upon  certain  trusts  for  the  benefit  of  her 
children  ;  and  if  she  should  have  no  child  who,  being  a  son  should  attain  21,  or  being 
a  daughter  should  attain  that  age  or  be  married,  then  that  the  £3000  should  be  and 
remain  upon  and  for  such  trusts,  intents  and  purposes  as  his  daughter  (whether  sole 
or  married)  should  by  her  will  appoint :  "  And  in  default  of  any  such  direction  or 
appointment,  the  said  sum  of  £3000  shall  be  and  remain  (or  in  case  any  such  direction 
or  appointment  shall  be  made,  then  such  parts  of  and  interests  in  the  said  sum  of 
£3000  as  either  shall  not  be  well  and  eflectually  comprised  therein,  or  as  shall  be 
comprised  therein,  but  whereof  the  trusts  and  estates  to  be  thereby  limited  shall 
either  never  take  effect  or  shall  determine,  shall  be  and  remain)  upon  such  and  the 
same  trusts,  and  for  such  and  the  same  intents  and  purposes,  and  with,  under  and 
subject  to  such  and  the  same  powers,  provisoes  and  declarations  as  are  hereinafter 
declared  and  contained  of  and  concerning  the  residue  of  the  said  trust  monies,  or  as 
near  thereto  as  the  circumstances  of  the  case  will  permit."  And  as  to  all  the  residue 
of  the  trust  monies  so  as  aforesaid  referred  to  by  the  testator,  [276]  he  declared  that 
the  trustees  should,  as  soon  as  conveniently  might  be  after  his  decease,  lay  out  and 
invest  the  same  in  their  joint  names  upon  real  or  Government  security,  and  stand 
possessed  thereof  upon  trust  for  all  and  every  of  the  children  which  he  might  have 
living  at  the  time  of  his  decease  (exclusive  of  his  daughter  Elizabeth),  equally  to 
be  divided  among  them,  share  and  share  alike.  The  testator  died  on  the  20th  of 
February  1816.  He  left  six  children  who  attained  21,  exclusive  of  his  daughter 
Elizabeth. 

Mary  Ann  Easum  made  her  will,  dated  the  12th  of  August  1835,  which,  after 
reciting  her  father's  will  so  far  as  it  related  to  the  £3000,  proceeded  as  follows : 
"  And  whereas  the  said  trustees,  after  the  decease  of  my  said  late  father,  laid  out  and 
invested  not  only  the  said  sum  of  £3000,  and  the  surplus  of  the  dividends  which 
accrued,  from  time  to  time,  during  my  minority,  but  also  my  share  of  the  said 
testator's  residuary  estate  to  which  I  was  absolutely  entitled  under  his  said  will,  on 
attaining  my  age  of  21  years,  indiscriminately  in  the  purchase  of  various  suras  of 
stock  in  the  public  funds,  so  that  it  is  now  difficult  to  ascertain  how  much  of  such 
stock  was  purchased  with  the  said  sum  of  £3000  and  the  surplus  dividends  thereon, 
and  how  much  with  my  said  share  of  the  said  residuary  estate  and  the  surplus 
dividends  thereon ;  but  the  stocks  or  funds  which  have  arisen  from  both  the  said 
sources,  and  which  are  now  standing  in  the  names  of  my  trustees  in  the  bank  books, 
consist  of  the  sura  of  £6700  or  thereabouts  in  the  three  per  cent,  consolidated 
annuities.  And  whereas  I  attained  my  age  of  21  years  several  years  ago,  and 
thereby  became  entitled  and  am  now  desirous  to  exercise  the  power  of  appointment 
given  or  reserved  to  me  by  the  said  will  of  my  said  late  father.  Now,  in  pur-[277]- 
suance  of  the  said  power  and  authority,  and  of  all  other  powers  and  authorities 
enabling  me  in  this  behalf,  I  do,  by  this  ray  last  will  and  testament  in  writing,  direct 
and  appoint  that  the  said  sum  of  £3000,  or  the  stocks  or  funds  in  or  upon  which  the 
same  or  any  part  thereof,  or  the  surplus  dividends  thereof,  now  are  or  is  or  shall  or 
may,  at  the  time  of  my  decease,  be  laid  out  or  invested,  and  all  other  monies,  stocks 
or  funds  over  which  I  have  any  power  of  appointment  given  to  rae  by  the  said  will, 
shall  go  and  be  transferred  by  the  trustees  or  trustee  in  whose  names  or  name  the 
same  may  happen  to  stand  at  my  decease,  unto  John  Henry  Burnall  and  Isaac 
Sheffield  the  younger,  upon  trust  that  they  do  and  shall,  thereout,  assign  and  transfer 
the  sum  of  £2700  three  per  cent,  consolidated  annuities,  or  so  much  of  any  other 
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stocks  or  funds  constituting  any  part  of  the  said  trust  funds  as  shall  be  equal  in  value 
thereto  at  the  day  of  my  decease,  unto  my  dear  mother,  Ann  Easum,  for  her  own 
absolute  use  and  benefit ;  and  do  and  shall  also,  thereout,  in  the  same  way  and 
manner,  transfer  and  assign  the  sum  of  £250  three  per  cent,  annuities,  or  a  like 
amount  in  value  of  any  such  other  stocks  or  funds  as  aforesaid,  unto  Sarah  Williams, 
the  wife  of  James  Williams,  for  her  own  sole  and  separate  use  and  benefit,  independent 
of  her  present  or  any  future  husband  ;  and  do  and  shall  stand  and  be  possessed  of  the 
resitlue  of  the  said  stoch  or  funds  and  securities  as  aforesaid,  constituting  the  remainder  of 
the  said  trust  funds,  upon  the  trusts  and  to  and  for  the  intents  ami  purposes  hereinafter 
declared  and  e-tpressed  of  and  concerning  my  residuary  estate  and  ejfects.  Awl,  as  to  all  the 
residue  of  my  stock  in  the  public  funds,  and  all  my  monies  and  securities  for  money,  and  all 
the  rest,  residue  and  remainder  of  my  estate  and  effects,  whatsoever  and  wheresoever,  not 
hereinbefore  bequeathed  and  disposed  of,  and  whether  in  [278]  possession,  reversion, 
remainder  or  expectancy  under  the  will  of  my  said  late  father,  Matthew  Easuni,  or 
my  late  grandfather,  John  Green,  or  otherwise  howsoever,  I  give  and  bequeath  the 
same  and  every  part  thereof  unto  the  said  J.  H.  Burnall  and  J.  Sheffield  the  younger, 
their  executors,  administrators  and  assigns,  upon  trust  to  get  in,  receive  and  convert 
into  money  all  such  parts  of  my  said  residuary  estate  and  etlects  as  shall  not  consist 
of  money  or  stock  in  the  public  funds,  or  of  money  out  upon  Government  or  real 
securities  at  interest,  and  to  lay  out  and  invest  the  same  in  the  purchase  of  stock,  in 
their  names,  in  the  public  funds,  in  addition  to  such  resuiuary  stock  as  may  belong  to  me 
at  the  tinu  of  my  decease,  or  upon  Government  or  real  securities  at  interest,  and  do  and 
shall  stand  and  be  possessed  of  all  such  stocks,  funds  and  securities,  and  also  of  the 
residue  of  the  said  trust  funds  which  shall  remain  after  paying  and  satisfying  the 
several  legacies  of  stock  hereinbefore  directed  to  be  paid  or  transferred,  thereout,  unto 
my  said  mother  and  the  said  Sarah  Williams,  upon  the  trusts  and  for  the  intents  and 
purposes  following,  that  is  to  say,  upon  trust,  thereout,  to  appropriate  and  set  apart 
the  sum  of  £1000  three  per  cent,  consolidated  annuities,  or  so  much  of  other  stock  as 
shall  be  equal  thereto  in  value,  and  to  pay  the  dividends  and  annual  produce  thereof 
unto  Sarah  Easum,  the  widow  of  my  late  brother,  Edward  Easum,  deceased,  for  and 
during  the  term  of  her  natural  life,  for  her  separate  use,  independent  of  any  husband 
with  whom  she  may  intermarry,  and  for  which  her  receipt,  not  by  anticipation,  shall 
be  a  sufficient  discharge  :  and,  from  and  after  the  decease  of  the  said  Sarah  Easum, 
upon  trust  to  transfer  one-third  part  or  share  of  the  said  last-mentioned  stocks  or 
funds  unto  my  said  dear  mother,  or  to  her  executors,  administrators,  or  assigns  in 
case  of  her  decease  in  the  [279]  lifetime  of  the  said  Sarah  Easum,  to  and  for  her  or 
their  own  absolute  use ;  and,  as  to  one  other  third  part  or  share  thereof,  upon  trust 
to  pay,  apply  and  dispose  of  the  dividends  and  interest  thereof  in,  for  and  towards 
the  maintenance  and  education  of  Robert  Easum,  the  eldest  son  of  Robert  Hayes 
Easum,  until  he  shall  attain  the  age  of  21  years,  and,  when  and  as  soon  as  he  shall 
attain  that  age,  then  upon  trust  to  transfer  and  make  over  the  said  one-third  part  of 
the  said  stocks  or  funds  unto  him,  the  said  Robert  Easum,  for  his  use  and  benefit,  if 
the  said  Sarah  Easum  shall  be  then  dead  (but,  if  not,  then  the  actual  transfer  thereof 
shall  be  postponed  till  after  her  decease),  but  in  case  the  said  Robert  Easum  shall  not 
live  to  attain  the  age  of  21  years,  then  upon  trust  to  stand  possessed  thereof  for  the 
benefit  of  the  several  persons  and  for  the  several  intents  and  purposes  next  hereinafter 
mentioned  and  declared  concerning  the  remainder  of  the  stocks,  funds,  securities  and 
monies  constituting  my  said  residuary  estate  :  and,  as  to  the  remaining  one-third  part 
or  share  of  the  said  sum  of  £1000  three  per  cent,  consolidated  annuities  so  directed 
to  be  appropriated  as  aforesaid,  and  also  as  to  the  remainder  of  the  said  stoch,  funds, 
securities  ami  monies  constituting  my  said  residuary  estate,  upon  trust  to  pay  the  dividends, 
interest  and  annual  produce  thereof,  respectively,  unto  Joseph  Appleford,  for  and 
during  the  term  of  his  natural  life  ;  and  from  and  after  his  decease,  then  upon  trust 
to  stand  possessed  thereof  for  all  and  every  the  children  or  child  of  the  said  Joseph 
Appleford,  who,  being  a  son  or  sons,  shall  live  to  attain  the  age  of  21  years,  or,  being 
a  daughter  or  daughters,  shall  live  to  attain  the  same  age  or  be  married,  which  shall 
first  happen,  equally  to  be  divided  between  them,  if  more  than  one,  share  and  share 
alike."  ..."  And  I  do  hereby  declare  that  [280]  none  of  the  legacies  or  sums  in 
stock  hereinbefore  given  shall  be  considered  as  a  specific  legacy ;   and,  in  case  of  any 
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misdescription  or  change  or  deficiency  of  any  of  the  said  stocks  or  funds,  or  of  the 
trustees'  names  in  which  the  same  are  or  may  be  standing,  or  any  other  mistake  or 
alteration,  then  the  said  legacies  or  sums  in  stock  shall  be  made  up  and  payable  by 
and  out  of  any  other  stocks  or  funds  belonging  to  me  equal  thereto  in  value,  or  out 
of  any  other  part  or  parts  of  my  personal  estate  and  effects." 

Mary  Ann  Plasum  survived  her  mother,  and  died  on  the  30th  of  January  1839. 

The  bill,  after  stating  as  above,  alleged  that  the  £1000  three  per  cents,  referred 
to  in  the  will  of  Mary  Ann  Easum  was  appropriated  and  set  apart  by  her  executors, 
wholly  out  of  the  personal  estate  to  which  she  was  absolutely  entitled,  and  not  out  of 
any  trust  funds  over  which  she  had  a  power  of  appointment  under  Matthew  Easum's 
will ;  that  all  the  debts  and  funeral  and  testamentary  expenses  of  Matthew  Easum, 
and  all  the  legacies  and  bequests  given  by  his  will,  had  been  paid,  and  the  whole  of 
his  personal  estate  had  been  duly  administered  and  distributed,  except  the  sum  of 
£2700  consols,  which  was  then  standing  in  the  names  of  the  Plaintiffs,  and  which  was 
part  of  the  securities  upon  which  the  sum  of  £3000  mentioned  in  the  wills  of  Matthew 
Easum  and  Mary  Ann  Easum  was  invested,  and  had  been  retained  and  set  apart  by 
the  Plaintiffs  for  the  purpose  of  satisfying  the  appointment,  by  the  will  of  Mary  Ann 
Easum,  expressed  to  be  made  of  the  sum  of  £2700  three  per  cent,  consols  therein 
mentioned,  if  any  effectual  appointment  thereof  should  appear  to  have  been  thereby 
made ;  and  the  Plaintiffs  were  anxious  to  [281]  transfer  and  administer  the  £2700 
consols  upon  the  trusts  to  which  it  was  subject ;  but  disputes  had  arisen  between  the 
parties  to  whom  the  £3000  was  given,  by  the  will  of  Matthew  Easum,  in  default  of 
appointment  on  the  one  hand,  and  the  parties  claiming  under  the  residuary  bequest 
contained  in  the  will  of  Mary  Ann  Easum  on  the  other,  whether  any  effectual  appoint- 
ment of  the  £2700  consols  had  been  thereby  made. 

The  bill  prayed  that  the  rights  and  interests  of  all  parties  in  the  £2700  consols 
might  be  ascertained  and  declared  by  the  Court ;  and  that  the  trusts  of  Matthew 
Easum's  will,  so  far  as  related  to  that  sum,  might  be  carried  into  execution  under  the 
decree  of  the  Court. 

The  Plaintiffs,  who  were  two  in  number,  were  the  present  trustees  of  the  will  of 
Matthew  Easum.  One  of  them  was  his  surviving  personal  representative ;  and  the 
other  of  them  was  one  of  the  children  of  Matthew  Easum,  and  was  also  the  personal 
representative  of  several  of  his  other  children  who  had  died.  The  Defendants  were 
Joseph  Appleford  and  his  children,  the  trustees  and  executors  of  Mary  Ann  Easum's 
■will,  and  other  children  and  representatives  of  children  of  the  testator  Matthew 
Easum. 

The  facts  of  the  case  as  stated  in  the  bill  were  not  disputed  :  and  the  only  question 
was  whether,  in  the  event  which  had  happened  of  the  death  of  Mary  Ann  Easum's 
mother,  the  £2700  consols  had  been  well  appointed,  or  had  fallen  into  the  residue  of 
the  testator's  estate. 

The  cause  now  came  on  to  be  heard. 

Mr.  Jacob  and  Mr.  Craig,  for  the  Plaintiffs,  submitted  that  the  £2700  consols  had 
not  been  well  appointed  by  [282]  Mary  Ann  Easum,  and  that  it  now  formed  part  of 
the  residuary  personal  estate  of  the  testator  Matthew  Easum. 

Mr.  Wigj-ara  and  Mr.  Sheffield,  for  Joseph  Appleford  and  his  children,  contended 
that  the  £2700  consols  had  been  well  appointed  by  Mary  Ann  Easum  to  the  trustees 
mentioned  in  her  will,  and  that  they  were  now  entitled  to  receive  that  sum,  for  the 
purpose  of  its  being  applied  upon  the  trusts  which  she  had,  by  her  will,  declared  of  her 
personal  estate ;  and  that,  in  fact,  she  had  made  it  part  of  her  personal  estate.  They 
cited  Falkner  v.  Butler  (Amb.  514),  Oke  v.  Heath  (1  Vez.  135),  Luke  of  Marlbaraugh  v. 
Lord  Godolphin  (2  Vez.  61). 

Mr.  Knight  Bruce,  Mr.  Coleridge  and  Mr.  Piggott,  for  other  parties. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  case  seems  to  me  perfectly  plain. 
As  1  understand  it,  the  testatrix  meant  to  dispose  of  the  £3000  over  which  she  had 
a  power  of  appointment  by  her  father's  will.  There  would  be  a  considerable  part  of 
that  £3000,  including  the  surplus  dividends,  beyond  the  £2700  consols  and  £250 
•consols,  which  she  gives  out  of  it ;  and,  taking  that  to  be  so,  there  really  is  no  doubt ; 
lor,  after  reciting  that  the  £3000  and  its  surplus  dividends,  and  the  property  to  which 
she  was  absolutely  entitled,  had  been  blended  in  the  £6700  consols  then  standing  ia 
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the  names  of  the  trustees,  she,  expressly  in  execution  of  the  power,  directs  that  the 
£3000  or  the  stocks  upon  which  that  sum  or  its  surplus  dividends  might  be  invested 
should  go  to  her  [283]  trustees  upon  trust  to  transfer  £2700  consols  or  stock  of  equal 
value  to  her  mother,  and  £250  consols  or  stock  of  equal  value,  to  Sarah  Williams,  and 
•directs  that  her  trustees,  "do  and  shall  stand  possessed  of  the  residue  of  the  said 
stocks  or  funds  and  securities  as  aforesaid,  constituting  the  remainder  of  the  said  trust 
funds,  upon  the  trusts  and  to  and  for  the  intents  and  purposes  hereinafter  declared 
and  expressed  of  and  concerning  my  residuary  estate  and  effects." 

I  am  clearly  of  opinion  that  no  other  sensible  construction  can  be  put  on  these 
words  than  that  she  directs  all  to  go  to  her  trustees  on  the  trusts  of  her  residuary 
estate,  except  the  £2700  consols  and  £250  consols.  Then  she  says:  "As  to  all  the 
residue  of  wy  stock  in  the  public  funds  and  all  my  monies  and  securities  for  money, 
and  all  the  rest,  residue  and  remainder  of  mi/  estate  and  effects,  I  give  and  bequeath 
the  same  to  the  same  persons,  upon  trust  to  convert  and  invest  in  stock  such  parts  as 
shall  not  consist  of  money  or  stock."  And  she  directs  that  they  "do  and  shall  stand 
and  be  possessed  of  all  such  stocks,  funds  and  securities."  And  then  follow  words 
which  appear  to  me  to  be  surplusage,  namely,  "and  also  of  the  residue  of  the  said 
trust  funds  which  shall  remain  after  paying  and  satisfying  the  several  legacies  of  stock 
hereinbefore  directed  to  be  paid  or  transferred  thereout  unto  my  said  mother  and  the 
said  Sarah  Williams,  upon  the  trusts  and  for  the  intents  and  purposes  following." 
N^ow  these  words  I  admit  are  surplusage  ;  but  they  appear  to  me  clearly  to  shew  that 
what  she  meant  to  dispose  of  was  all  the  trust  fund  after  satisfying  the  legacies  of 
stock,  namely,  the  legacies  of  £2700  consols  and  £250  consols ;  whereas  it  is  said  in 
argument  that  what  she  meant  [284]  was  all  the  trust  funds,  excluding  the  legacies 
of  stock,  whether  disposed  of  or  not. 

Upon  these  grounds  it  appears  to  me  that  the  £2700  consols  must  be  considered 
to  be  unappointed  and  to  be  now  subject  to  the  trusts  declared  by  Matthew  Easum's 
will  of  his  residuary  personal  6state.(l) 

[284]     MoNCK  V.  The  Earl  of  Tankerville.     August  8,  10,  1839. 

Amendment.     Costs.     Practice. 

A  bill  was  filed  for  a  foreclosure  of  a  mortgage  and  for  a  transfer  of  a  sum  of  stock. 
On  the  answer  being  filed,  disclosures  were  made  which  rendered  it  advisable  to 
amend  the  bill  by  striking  out  all  that  related  to  the  mortgage ;  and,  thereby, 
nearly  one-half  of  the  bill  and  answer  was  rendered  useless.  The  Court,  however, 
refused  to  order,  on  motion,  the  Plaintiff  to  pay  the  Defendant's  costs  occasioned  by 
the  amendment ;  as  it  appeared  that  the  amendment  was  made  under  the  advice  of 
counsel  and  not  for  the  purpose  of  vexation  or  oppression. 

The  object  of  the  bill,  as  originally  filed,  was  to  obtain  a  foreclosure  of  two 
mortgages  and  also  a  transfer  of  a  sum  of  stock.  After  the  answer  had  been  put  in, 
the  Plaintiff  amended  his  bill  and  struck  out  of  it  all  that  related  to  the  mortgages, 
and  so  reduced  it  to  a  bill  for  a  transfer  of  the  stock. 

Mr.  Knight  Bruce  and  Mr.  G.  L.  Russell,  for  the  Defendant,  now  moved  that  the 
Plaintiff  might  be  ordered  to  pay  to  the  Defendant  his  costs  of  the  suit  up  to  the 
time  of  filing  the  amended  bill,  or  so  much  of  the  Defendant's  costs  of  the  original 
bill  and  of  his  answer  thereto,  and  of  the  other  proceedings  thereon,  as  had  been 
occasioned  by  the  relief  sought  with  respect  to  the  mortgages.  They  said  that  nearly 
one-half  of  the  bill  [285]  had  been  struck  out,  and  that  more  than  one-half  of  the 
answer  had  been  rendered  useless  :  that  the  bill,  as  it  originally  stood,  was  multifarious  ; 
and  that  the  objection  for  multifariousness  was  taken  by  the  answer,  whereupon  the 
order  to  amend  was  obtained  :  that,  if  the  Plaintiff  had  gone  to  a  hearing  with  the 
bill  as  it  originally  stood,  he  would  have  been  obliged  to  pay  the  costs  to  the 
Defendant ;  that  if,  at  the  hearing,  the  amended  bill  should  be  dismissed  with  costs, 

(1)  Aifirmed  by  the  Lord  Chancellor.     [5  My.  &  Cr.  56.] 
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the  Defendant  would  not  be  able  to  obtain  the  costs  occasioned  by  the  amendment ; 
and  the  effect  would  be  that  a  Plaintiff  might  dismiss  his  bill,  partially  at  least, 
without  payment  of  costs.  They  referred  to  Lord  Lyndhurst's  30th  Order,  and  to 
PFatts  V.  Manning  (1  Sim.  &  Stu.  421) ;  Mavvr  v.  Dry  (2  Sim.  &  Stu.  113) ;  Bullock  v. 
Perkins  (1  Dick.  1 10) ;  Dent  v.  JFardel  {Ibid.  339) ;  and  1  Daniell's  Pract.  517  and  518. 

Mr.  Jacob  and  Mr.  Purvis,  for  the  Plaintiff,  said  that  the  29th  of  Lord  Lyndhurst's 
Orders  was  against  the  motion  ;  for  that,  under  that  order,  the  Court  at  the  hearing 
would  have  power  to  deal  with  all  the  costs  that  had  been  incurred  in  the  cause ; 
that  the  cases  cited  had  no  application  ;  for  it  was  sworn,  in  the  Plaintiff's  affidavit, 
that  the  amendments  were  not  made  for  the  purpose  of  vexation  or  oppression  ;  but 
were  rendered  necessary  by  the  disclosures  made  in  the  answer. 

The  Vice-Chancellor  [Sir  L.  Shadwelll  \n  two  of  the  cases  which  have  been 
cited  in  support  of  the  present  motion  the  Court  proceeded  on  the  ground  that  the 
bill  had  been  vexatiously  amended.  In  [286]  Bullock  v.  Perkins  the  Lord  Chancellor 
said  :  "  It  would  be  a  matter  of  great  consequence  and  of  great  injustice  to  a  Defen- 
dant if  a  Plaintiff  should  be  permitted  to  act  in  this  manner.  For  the  Plaintiff  might 
bring  a  vexatious  bill,  and  put  the  Defendant  to  a  great  expense  in  taking  a  copy  of 
it,  in  answering  it  and  examining  witnesses  ;  and  then,  after  publication  is  passed,  upon 
seeing  the  depositions  and  finding  thereby  that  he  hath  no  equity,  might,  under  pre- 
tence of  amending  his  bill,  strike  out  such  parts  as  he  cannot  expect  relief  from,  and 
thereby  prevent  the  Court  from  doing  that  equity  to  the  Defendant  by  ordering  him 
his  costs,  which  the  Plaintiff  hath  not  in  himself."  It  appears  also  that,  in  that  case, 
the  cause  had  gone  off  at  the  hearing  for  want  of  parties,  and  then  it  was  that  the 
amendment  was  made.  In  Mavm-  v.  Dry  the  Master  of  the  Rolls  says  :  "  The  rule  that 
the  Plaintiff  shall  pay  20s.  costs  only  on  amending  his  bill  does  not  bind  the  Court 
where  there  has  been  great  oppression  and  vexation.  This  appears  to  me  to  be  a  case 
of  that  nature  ; "  and  the  same  ground  seems  to  have  existed  for  the  order  in  Dent  v. 
Wardel,  namely,  that  the  Plaintiff,  in  amending  his  bill,  had  acted  vexatiously  and 
oppressively. 

In  the  present  ease  the  bill  connects  the  sum  of  stock  with  the  two  mortgages ; 
and  it  is  stated  in  the  Plaintiff's  affidavit  that,  at  the  time  when  the  instructions  for 
preparing  the  bill  were  given,  it  was  impossible  to  obtain  the  information  which 
rendered  the  amendments  necessary,  without  having  access  to  documents  which  were 
in  the  Defendant's  possession  ;  and  that,  on  the  answer  being  put  in,  an  inspection  of 
those  documents  was  obtained,  and  the  amendments  were  then  made  under  the  advice 
of  counsel.  And  it  fur-[287]-ther  appears,  by  the  .same  affidavit,  that  the  expense 
which  the  Defendant  has  been  put  to  in  consequence  of  the  amendments  has  been 
very  trifling.  Consequently,  the  amendments  in  this  case  do  not  appear  to  have  been 
vexatious  or  oppressive ;  as  they  were  in  the  cases  before  Lord  Hardwicke  and  Lord 
Gifford. 

I  must,  therefore,  say  that  this  does  not  appear  to  me  to  be  a  case  in  which  I  can 
grant  the  motion. 

Motion  refused,  without  costs. 

[287]    SoAMES  V.  Martin.    August  9,  1839. 

[S.  C.  8  L.  J.  Ch.  (N.  S.)  367;  3  Jur.  1144.  Overruled,  Gardner  v.  Barber,  1854, 
18  Jur.  509.  Followed,  Frewen  v.  Hamiltm,  1877,  47  L.  J.  Ch.  393;  Wilkins  v. 
Jodrell,  1879,  13  Ch.  D.  564.     See  Williams  v.  Papworth  [1900],  A.  C.  567.] 

Will.     Construction.     Legacy. 

Testator  directed  the  interest  of  a  sum  of  money  to  be  applied  for  the  maintenance 
and  education  of  his  infant  nephew,  but  made  no  disposition  of  the  principal.  Held, 
that  the  nephew  was  entitled  to  the  interest  during  his  life. 

'The  testator  in  this  cause  directed  the  interest  of  a  sum  of  money  to  be  applied 
for  the  mamtenance  and  education  of  his  nephew  (who  was  an  infant),  but  made  no 


10  SIM.  288.  STROTHER    V.    BUTTON  625 

disposition  of  the  principal.  The  question  was  whether  the  nephew  was  entitled  to 
the  principal,  or  to  the  interest  during  his  life,  or  during  his  minority  only. 

The  case  of  Badham  v.  Mee  (1  Euss.  &  Myl.  631),  in  which  Sir  J.  Leach,  M.R., 
said  that  the  words,  "  maintenance,  education,  and  bringing  up,"  standing  by  them- 
selves had  reference  to  minority,  was  cited  as  an  authority  that  the  nephew  was 
entitled  to  the  interest  of  the  sum  of  money  during  his  minority  only. 

The  Vice-Chan"CELLOR  [Sir  L.  Shadwell].  My  opinion  is  that  the  child  is  entitled 
to  the  interest  during  his  life  ;  and  that  the  principal  is  undisposed  of. 

[288]  In  the  case  cited  the  words  were,  "maintenance,  education  and  bringing  up." 
Those  words  necessarily  apply  to  the  infant  state.  But  all  persons  who  have  attained 
21  are  not  in  a  state  in  which  they  do  not  want  education  ;  and  there  is  no  period  of 
life  in  which  a  person  does  not  require  maintenance.  (See  Kilvingion  v.  Grat/,  post, 
p.  293.)  ^ 

Mr.  Knight  Bruce,  Mr.  ^^  akefield,  Mr.  Jacob,  Mr.  Jeremy  and  Mr.  Coleridge  were 
counsel  in  the  cause. 

[288]     Strother  r.  Dutton.     August  5,  1839. 

Practice.     Preliminary  A camnts.     Fifth  Order  of  May  \SZ^. 

Under  the  5th  Order  of  May  1 839  the  Court  will  order  preliminary  accounts  to  be 
taken,  although  the  cause  has  been  set  down  for  hearing. 

Mr.  Jacob  and  Mr.  Geldart,  for  the  Plaintitf,  moved,  under  the  Fifth  Order  of  the 
9th  of  May  1839,  for  a  reference  to  the  Master  to  take  an  account  of  the  personal 
estate  and  of  the  rents  and  profits  of  the  real  estate  of  the  testator  in  the  cause,  come 
to  the  hands  of  two  of  the  Defendants,  the  executors  and  trustees  of  the  will,  and  for 
various  inquiries  relating  to  the  real  and  personal  estate. 

Mr.  Knight  Bruc,  contra,  said  that  witnesses  had  been  examined  and  publication 
had  passed,  and  that  the  cause  had  been  set  down  for  hearing ;  and  that  the  order  in 
question  was  not  meant  to  apply  to  a  cause  in  so  advanced  a  stage. 

The  Vice-Chaxcellor  said  that  it  might  be  useful  to  have  the  preliminary 
accounts  and  inquiries  taken  and  made,  although  the  cause  had  been  set  down  for 
hear-[289]-ing  ;  and  that  that  circumstance  did  not  prevent  the  application  of  the 
order  under  which  the  motion  was  made. 

Motion  granted.     (See  next  case.) 

[289]    Meinertzhagen  v.  Davis.    Nov.  2,  1839. 

Practice.     Preliminary  Inquiries.     Fifth  Order  of  May  1839. 

The  Court  will  not  direct  preliminary  inquiries  to  be  made  under  the  5th  Order  of 
May  1839,  unless  it  is  plain  that  they  would  be  directed  at  the  hearing,  and  would 
be  binding  on  the  parties  to  the  suit. 

In  this  cause  a  motion  for  certain  preliminary  inquiries  under  the  5th  Order  of 
May  1839  was  made  by  Mr.  Knight  Bruce  and  opposed  by  Mr.  Jacob  and  Mr.  Lee. 

The  grounds  on  which  the  motion  was  opposed  were,  first,  that  two  of  the 
Defendants  were  resident  out  of  the  jurisdiction  of  the  Court,  and  had  not  appeared 
to  the  bill ;  secondly,  that  the  inquiries  sought  to  be  obtained  might  prove  to  be 
unnecessary  when  the  cause  should  be  heard. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  This  notice  of  motion  is  certainly 
not  consistent  with  either  the  terms  or  the  legitimate  construction  of  the  Fifth  Order  ; 
for,  in  the  first  place,  that  order  was  not  meant  to  apply  except  to  plain  cases,  that 
is,  to  cases  in  which  it  is  reasonably  clear  that  the  inquiries  sought  to  be  obtained 
would  have  been  directed  at  the  hearing,  and  will  be  binding  on  the  parties.  Now, 
in  the  present  case,  two  of  the  Defendants  are  out  of  the  jurisdiction  of  the  Court, 
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and  have  not  appeared  to  the  bill ;  and  it  is  said  that,  as  they  are  alleged  by  the 
bill  to  be  out  of  the  [290]  jurisdiction,  they  are  to  be  considered  as  not  being  parties 
to  the  suit.  It  is  obvious,  however,  that,  before  the  cause  is  heard,  they  may  appear 
and  put  in  their  answers,  and  thereby,  perhaps,  render  all  that  may  have  been  done 
under  the  reference  entirely  useless. 

The  order  under  which  the  present  motion  is  made  does  not  authorize  the  Court 
to  direct  inquiries  to  be  made  before  the  hearing  of  the  cause,  unless  it  shall  appear 
to  the  Court  that  the  order  will  be  beneficial  to  such  of  the  parties  to  the  cause  as 
mav  not  be  competent  to  consent  thereto,  and  that  the  same  is  consented  to  by  such 
.of  the  Defendants  as,  being  competent  to  consent,  have  not  put  in  their  answer  to  the 
bill,  and  that  the  same  is  consented  to  by,  or  is  proper  to  be  made  upon,  the  state- 
ments contained  in  the  answers  of  such  of  the  Defendants  as  have  answered  the  bill. 
It  is  evident,  therefore,  that,  in  a  case  like  the  present,  the  Court  has  no  power  to 
make  the  order.     (See  the  preceding  case.) 


[291]     In  re  Taylor.     Nov.  4,  8,  1839. 

[S.  C.  11  Sim.  178.] 

Construction  of  2  £  3  Fict.  c.  .Si.     Fice-Chancellor.     Jurisdiction.     Infant. 

The  Vice-Chancellor  has  jurisdiction  to  make  orders  under  2  &  3  Vict.  c.  54  (for 
amending  the  law  relating  to  the  custody  of  infants),  although  the  Lord  Chancellor 
and  Master  of  the  Rolls  are  alone  mentioned  in  the  Act. 

This  was  a  petition  addressed  to  the  Lord  Chancellor  by  a  married  lady,  the 
mother  of  several  infant  children,  under  2  &  3  Vict.  c.  54  (to  amend  the  law  relating 
to  the  custody  of  infants),  which  enacts  that  it  shall  be  lawful  for  the  Lord  Chancellor 
and  the  Master  of  the  Rolls  in  England,  and  for  the  Lord  Chancellor  and  the  Master 
of  the  Rolls  in  Ireland  respectively,  upon  hearing  the  petition  of  the  mother  of  any 
infant  or  infants  being  in  the  .sole  custody  or  control  of  the  father  thereof,  or  of  any 
person  by  his  authority,  or  of  any  guardian  after  the  death  of  the  father,  if  he  shall 
see  fit,  to  make  order  for  the  access  of  the  Petitioner  to  such  infant  or  infants,  at  such 
times  and  subject  to  such  regulations  as  he  shall  deem  convenient  and  just ;  and,  if 
such  infant  or  infants  shall  be  within  the  age  of  seven  years,  to  make  order  that  such 
infant  or  infants  shall  be  delivered  to  and  remain  in  the  custody  of  the  Petitioner 
until  attaining  such  age,  subject  to  such  regulations  as  he  .shall  deem  convenient 
and  just. 

Mr.  Knight  Bruce  and  Mr.  Simpson  appeared  for  the  Petitioner,  and  said  that 
a  doubt  was  entertained  as  to  whether  the  Vice-Chancellor  had  jurisdiction  under  the 
Act,  inasmuch  as  only  the  Lord  Chancellor  and  the  Master  of  the  Rolls  were 
mentioned  in  it. 

Sir  W.  Follett,  Mr.  Jacob,  Mr.  Wigram  and  Mr.  Roundell  Palmer  appeared  for 
the  Respondent,  the  father  of  the  infants. 

[292]  The  Vice-Chancellor  [Sir  L.  Shadwelll.  By  the  Act  of  Parliament  by 
which  the  office  of  Vice-Chancellor  was  created  (53  Geo.  3,  c.  24)  the  Vice-Chancellor 
is  empowered  to  hear  and  determine  all  causes,  matters  and  things,  which  shall  be, 
at  any  time,  depending  in  the  Court  of  Chancery  in  England,  either  as  a  Court  of 
law  or  as  a  Court  of  Equity,  or  incident  to  any  liiinisterial  office  of  the  said  Court, 
or  which  have  been  or  shall  be  submitted  to  the  jurisdiction  of  the  said  Court,  or  of 
the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commissioners  for  the  custody  of  the 
Great  Seal  for  the  time  being,  by  the  special  authority  of  any  Act  of  Parliament,  as 
the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commis'sioners  for  the  custody  of  the 
Great  Seal  shall,  from  time  to  time,  direct ;  and  that  all  decrees,  orders  and  acts  of 
such  Vice-Chancellor  so  made  or  done  shall  be  deemed  and  taken  to  be  respectively, 
as  the  nature  of  the  case  shall  require,  decrees,  orders  and  acts  of  the  said  Court  of 
Chancery,  or  of  such  incident  jurisdiction  as  aforesaid,  or  under  such  special  authority 
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as  aforesaid,  and  shall  have  force  and  validity  and  be  executed  accordingly.     It  seems 
to  me,  therefore,  that  this  case  is  plainly  within  the  terms  of  the  53  Geo.  3. 

Besides,  I  have  been  informed  by  the  best  authority  that,  when  the  Act  of  the 
2d  &  3d  of  Her  present  Majesty  was  introduced  into  the  House  of  Lords,  it  did 
contain  the  words,  "  The  Yice-Chancellor  ;  "  but  that  those  words  were  afterwards 
struck  out,  because  jurisdiction  was  expressly  given  by  the  Act  to  the  Lord 
Chancellor;  and  that  jurisdiction  would  be  exerciseable,  by  the  Vice-Chancellor,  as 
a  matter  of  course  ;  and,  therefore,  it  was  deemed  unnecessary  to  mention  the  Vice- 
Chancellor.     For  these  reasons  I  have  no  doubt  that  I  have  jurisdiction  in  this  case. 

[293]     KiLViSGTON  V.  Gray.     Xov.  12,  1839. 

IFill.     Construction.     Infant.     Maintenance. 

Testator  made  a  certain  pro\-ision  for  the  infant  son  of  his  relation,  M.  W.,  until  the 
age  of  16,  and  then  left  the  infant  to  the  care  of  his  trustees,  to  provide  for  him  in 
some  business  or  profession,  and  his  future  maintenance,  out  of  the  testator's  funded 
property.  Held  that  the  infant,  on  attaining  16,  was  entitled  to  receive,  out  of 
the  testator's  funded  property,  a  sum  sufficient  to  provide  for  him  in  some  business 
or  profession,  and  to  an  annual  allowance  for  his  future  maintenance  during  his 
life ;  and  it  was  referred  to  the  Master  to  inquire  and  state  what  sums  were  proper 
to  be  allowed  for  those  purposes. 

Thomas  Kilvington,  the  testator  in  the  cause,  by  his  will,  dated  the  13th  of  August 
1822,  devised  his  freehold  estates  in  the  county  of  York  to  William  Gray  and  Francis 
Barroby,  their  heirs  and  assigns,  to  the  use  of  Thomas  Bramley  and  John  Haddon 
Askwith,  their  executors,  administrators  and  assigns,  for  the  term  of  1000  years  next 
ensuing  his  decease,  upon  trust,  by  mortgage  or  out  of  the  rents  and  profits  thereof, 
to  raise  and  pay  to  Thomas  Kilvington,  Lamb  Walker  and  William  Walker  an  annuity 
of  £100  each  during  their  respective  lives,  if  Edward  Kilvington  should  so  long  live, 
or  there  should  be  issue  male  of  his  body  so  long  in  existence  ;  and,  after  the  decease 
of  Edward  Kilvington  and  failure  of  issue  male  of  his  body,  then  to  pay  to  Thomas 
Kilvington,  Lamb  Walker  and  William  Walker  an  annuity  of  £200  each  in  lieu  of 
the  annuity  of  £100  each,  during  the  then  remainder  of  their  respective  lives:  and 
the  testator  directed  that  the  same  annuities  should,  during  the  respective  minorities 
of  the  annuitants,  be  applied  by  Bramley  and  Askwith,  their  executors,  &c.,  for  their 
maintenance,  education  and  benefit,  in  such  manner  as  Bramley  and  Askwith,  their 
executors,  &c.,  should  think  proper  :  and  he  appointed  William  Gray,  Francis  Barroby 
and  Edward  Kilvington  executors  of  his  will.  The  testator  made  a  codicil,  dated  the 
29th  of  August  1823,  which  was  as  follows :  "  Whereas  my  relation  Mrs.  Walker,  in 
York,  has  been  [294]  delivered  of  a  son  since  I  made  my  will ;  to  the  maintenance  of 
this  child  I  allow  £10  a  year  to  Mrs.  Walker,  till  it  arrives  at  the  age  of  10  years ; 
and,  after  that  time,  £20,  till  he  is  16  years  old.  I  then  leave  him  to  the  care  of  my 
trustees,  to  provide  for  him  in  some  business  or  profession,  anil  his  future  maintenance  out  of 
my  funded  property." 

The  testator  died  on  the  13th  of  September  1823. 

By  the  decree  at  the  hearing  of  the  cause,  on  the  27th  of  November  1824,  the  will 
and  codicil  were  established,  and  the  trusts  thereof  were  ordered  to  be  carried  into 
execution. 

By  the  order  on  further  directions,  made  on  the  17th  of  August  182-5,  the  executors 
were  ordered  to  transfer  so  much  £3  per  cent,  consols,  standing  to  the  credit  of 
the  cause,  as  the  Master  should  ascertain  to  be  set  apart  to  answer  the  provision,  by 
the  codicil,  given  and  directed  to  be  made  for  the  son  of  Mary  Walker,  into  the  name 
of  the  Accountant-General  in  trust  in  the  cause,  "  Mary  W'alker's  Infant  Son's  Annuity 
Account :  "  and  it  was  ordered  that,  out  of  the  dividends  thereof,  the  sura  of  £5  should 
be  paid  half-yearly  to  Mary  Walker,  on  the  13th  of  September  and  the  13th  of  March 
in  each  year,  until  further  order.  On  the  8th  of  May  1829  the  executors  transferred 
£333,  6s.  8d.  consols  as  directed  by  the  before-mentioned  order ;  and  the  dividends 
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thereof,  amounting  to  £10  per  annum,  were  paid  to  Mary  Walker,  until  the  infant 
attained  the  age  of  10  years  :  and,  on  his  attaining  that  age,  the  executors,  in  obedience 
to  another  order  in  the  cause,  made  a  similar  transfer  of  the  further  sum  of 
£333,  6s.  8d.  consols,  out  of  the  funds  in  the  cause,  and  the  dividends  [295]  of  that 
sum  as  well  as  of  the  before-mentioned  sum  of  stock,  amounting  to  £20  per  annum, 
were  paid  to  Mary  Walker. 

On  the  5th  of  August  1839  the  infant  attained  the  age  of  16  ;  and,  shortly  after- 
wards, presented  a  petition  stating  to  the  effect  before  mentioned,  and  that  in  March 
1834  £23,500  was  raised  by  sale  of  £25,817  stock  standing  to  the  credit  of  the 
cause,  and,  pursuant  to  an  order  of  the  Court,  was  invested  in  the  purchase  of  a  free- 
hold estate  under  the  trusts  of  the  testator's  will  respecting  his  funded  property,  and 
that  the  residue  of  such  funded  property,  other  than  the  £666,  13s.  4d.  stock  standing 
to  "Mary  Walker's  Infant  Son's  Account,"  consisted  of  £5888  three  per  cents.,  £48,153 
three  and  a  half  per  cents.,  which  were  standing  in  the  name  of  the  Accountant- 
General  in  trust  in  the  cause,  "  The  Residuary  Personal  Estate  Account " :  that  the 
Petitioner  was  advised  that,  on  his  attaining  the  age  of  16,  he  became  entitled  to  receive, 
out  of  the  testator's  funded  property,  a  sum  sufficient  for  the  purpose  of  providing  for 
him  in  some  business  or  profession,  and  to  an  annual  allowance  for  his  future  main- 
tenance. The  petition  prayed  for  a  declaration  to  that  eil'ect,  and  that  it  might  be 
referred  to  the  Master  to  inquire  and  certify  what  sum  would  be  proper  to  be  allowed 
for  the  purpose  of  providing  for  the  Petitioner  in  some  and  what  business  or  profes- 
sion, and  also  what  yearly  sum  would  be  proper  to  be  allowed  for  his  future  mainten- 
ance from  the  said  5th  day  of  August  1839,  for  the  time  to  come,  and  out  of  what 
funds  and  to  whom  the  same  ought  to  be  paid  during.his  minority. 

Mr.  Jacob,  in  support  of  the  petition,  said  that  the  trustees  were  bound  by  the 
codicil  to  provide  for  the  [296]  Petitioner,  in  some  business  or  profession,  and  also 
for  his  maintenance  during  the  remainder  of  his  life :  but  that  the  amount  of  the 
provision  was  not  specified,  and,  therefore,  it  must  be  determined  by  the  Court.  Foley 
V.  Parry  (ante,  vol.  v.  p.  138 ;  and  2  Myl.  &  Keen,  138). 

Mr.  Girdlestone  and  Mr.  Koe,  for  the  Plaintiff  and  other  parties,  said  that  there 
was  no  gift  to  the  Petitioner,  but  only  a  vague  discretionary  power,  in  the  trustees, 
to  provide  for  him  ;  and  that,  as  the  matter  was  left  entirely  to  the  discretion  of  the 
trustees,  the  Court  would  not  take  upon  itself  the  exercise  of  that  discretion.  Pink 
V.  De  'Thuisey  (2  Madd.  157)  ;   Walker  v.  Walker  (5  Madd.  424). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  testator  has  imposed  it  as  a  duty 
on  the  trustees  to  take  care  of  the  infant,  and  to  provide  for  him  in  some  business  or 
profession,  and  his  future  maintenance  ;  and  the  question  is  whether  the  Court,  when 
it  sees  that  the  testator  has  done  so,  and  has  pointed  out  the  fund  out  of  which  the 
provision  is  to  be  made,  does  not  take  upon  itself  the  exercise  of  the  discretion  which 
the  testator  has  reposed  in  the  trustees.  Unless  that  be  so,  I  do  not  see  on  what 
principle  my  decision  in  Foley  v.  Parry  could  have  been  affirmed  by  the  Lord 
Chancellor. 

With  respect  to  the  time  during  which  the  maintenance  of  the  child  is  to  continue, 
it  seems  to  me  that  the  word  "  future  "  comprehends  all  time  ;  and  it  is  probable  that 
the  child  may  be  put  into  some  business  or  [297]  profession  which  will  not  afford  him 
a  maintenance  until  after  he  has  attained  the  age  of  21. 

My  opinion,  therefore,  is  that  the  provision  for  the  maintenance  of  the  Petitioner 
ought  to  continue  during  his  life  ;  and  I  am  confirmed  in  that  opinion  by  seeing  that, 
in  the  prior  part  of  the  will,  the  provision  for  the  maintenance  of  the  three  infants 
there  named  is  expressly  circumscribed  by  the  words  "during  their  minorities. "(1) 

Declare  that  the  Petitioner  is  entitled  under  the  codicil  to  receive,  out  of  the 
testator's  funded  property,  a  sum  sufiicient  for  the  purpose  of  providing  for  him  in 
some  business  or  profession,  and  to  an  annual  allowance  for  his  future  maintenance, 
from  the  5th  day  of  August  last :  and  refer  it  to  the  Master  to  inquire  and  state 
whether  it  will  be  fit  and  proper  and  for  the  benefit  of  the  Petitioner  to  place  him  out 
to  any  and  what  trade  or  profession,  and  with  whom,  and  what  sum  of  money  will  be 
fit  and  proper  to  be  advanced  on  such  occasion,  and  out  of  what  fund  the  same  ought 

(1)  See  Soames  v.  Martin,  ante,  p.  287. 
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to  be  paid  :  and  let  the  Master  also  inquire  and  state  what  yearly  sum  or  sums  will 
be  proper  to  be  allowed  for  the  future  maintenance  of  the  Petitioner  from  the  5th  day 
of  August  last  for  the  time  to  come,  and  out  of  what  fund,  and  to  whom  during  his 
minority  the  same  ought  to  be  paid. 


[298]     Ex  parte  Ommaney.     May  8,  1841. 

[S.  C.  10  L.  J.  Ch.  (N.  S.)  315  ;  5  Jur.  647.] 

Costs.     Mortgagor  and  Mortgagee.     Infant  Heir. 

The  infant  heir  of  a  mortgagee  in  fee  having  been  found  by  the  Master  to  be  a 
trustee  of  the  mortgaged  estate  for  the  executor  of  the  mortgagee,  the  executor 
petitioned  that  the  infant  might  be  ordered  to  convey  the  estate  to  the  mortgagor, 
on  payment  of  the  principal  and  interest  due  on  the  mortgage,  and  costs.  Held, 
that  the  costs  of  the  proceeding  before  the  Master  must  be  paid  by  the  mortgagor. 

This  was  a  petition  presented  under  11  Geo.  4  and  1  Will.  4,  c.  60,  by  the 
executor  of  a  mortgagee  in  fee,  praying  that  the  infant  heir  of  the  mortgagee  (who 
had  been  found  by  the  Master  to  be  a  trustee  of  the  mortgaged  estate  for  the 
executor),  might  be  ordered  to  convey  the  estate  to  the  mortgagor,  on  payment  of  the 
principal  and  interest  due  on  the  mortgage,  and  of  the  costs  of  the  proceeding  before 
the  Master.  The  mortgagor  had  offered  to  pay  the  principal  and  interest,  on  the 
estate  being  reconveyed  to  him  ;  and  the  only  question  was  whether  the  costs  of  the 
proceeding  before  the  Master  ought  to  be  paid  by  the  mortgagor,  or  out  of  the  assets 
of  the  mortgagee. 

Mr.  Dickinson,  for  the  Petitioner,  cited  IVetherell  v.  Collins  (3  Madd.  255). 

Mr.  Lloyd,  for  the  mortgagor,  who  had  been  served  with  the  petition,  cited  Ex 
parte  liichards  (1  Jac.  &  Walk.  264),  and  The  Midland  Counties  Railway  Company  v. 
Wescomb  (2  Railway  Cases,  211). 

The  Yice-Chaxcellor  [Sir  L.  Shadwell]  said  that  the  costs  in  question  were  not 
costs  of  the  conveyance,  but  were  incurred  in  order  to  give  the  infant  the  capacity  of 
reconveying  the  mortgaged  estate  ;  and  that  he  thought  that  they  ought  to  be  paid 
by  the  mortgagor. 


[299]    Arkell  v.  Fletcher.     Nov.  13,  1839. 

[S.  C.  3  Jur.  1099.] 

Will.     Construction.     Leaseholds. 

Testator  devised  to  trustees  all  his  messuages  or  tenements,  farms,  lands,  heredita- 
ments and  premises,  with  the  appurtenances,  situate  in  C.  and  W.,  and  all  other 
his  freehold  lands  and  tenements  whatsoever ;  to  hold  all  such  his  said  real  estate, 
with  the  appurtenances,  to  the  trustees  and  their  heirs,  upon  trust  for  the  use  of 
his  wife  for  life,  with  limitations,  after  her  decease,  which  were  applicable  to  free- 
holds only.  And  he  gave  all  his  household  goods,  implements  of  husbandry, 
farming  stock,  monies,  securities  for  money,  and  all  other  his  personal  estate  and 
eflects  whatsoever,  to  his  wife  for  her  own  sole  use.  The  testator  was  seized  in 
fee  of  freehold  lands  in  C,  W.  and  S.,  but  there  was  no  messuage  or  other  building 
on  any  of  those  lands,  except  a  wooden  barn  and  stable  on  the  land  in  S.  He  was 
also  possessed  of  land  in  C.  for  a  long  term  of  years,  on  which  there  were  a  messuage 
and  farm  buildings  ;  and,  at  his  death  and  for  six  years  before,  he  occupied  the 
freehold  and  leaseholds  as  one  farm,  but  they  did  not  adjoin  each  other.  Held, 
that  the  leaseholds  did  not  pass  under  the  devise  of  all  the  testator's  messuages  or 
tenements,  farms,  &c.,  but  under  the  bequest  of  the  testator's  personal  estate. 
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In  October  1818  Eichard  Fletcher,  deceased,  the  first  husband  of  the  Plaintiff 
Phtybe  Arkell,  purchased  of  Joseph  Price  and  took  an  assignment  from  him  of  a 
messuage,  with  the  outbuildings,  barn,  stables,  yards  and  orchards  thereto  belonging, 
and  of  a  piece  of  pasture  land,  situate  in  the  parish  of  Cowhoneyborne  in  Gloucester- 
shire, for  the  remainder  of  a  terra  of  four  thousand  eight  hundred  years,  which  com- 
menced in  1719;  and  he  continued  in  possession  thereof  until  his  decease;  and,  at 
the  time  of  making  his  will  and  thenceforth  until  his  decease,  he  was  seized  in  fee  of 
freehold  estates  in  the  same  parish,  and  in  the  parishes  of  Welford  and  Saintbury  in 
Gloucestershire.      On  the  17th  of   April  1824  he  made  his  will  in  the  following 

words : — 

"  I  give,  devise  and  bequeath,  unto  my  cousin,  Richard  Fletcher,  of  Charringworth, 
and  William  Fletcher,  of  Stoke,  and  to  my  friend  Wiliam  Cormell,  of  Mickleton,  all 
my  messuages  or  tenements,  farms,  lands,  hereditaments  and  premises,  with  the  appurtenances, 
situate,  lying  and  [300]  being  in  the  several  parishes  of  Coivhoneyhorne  and  Welford  in  the 
county  of  Gloucester,  and  all  other  my  freehold  lands  and  tenements  whatsoever  and  whereso- 
ever, to  hold  all  such  my  said  real  estate  and  any  part  thereof,  with  the  appurtenances, 
unto  my  said  trustees,  and  the  survivors  and  survivor  of  them,  and  the  heirs  and 
assigns  of  such  survivor  for  ever,  upon  the  following  trusts,  viz.,  upon  trust  and  to 
and  for  the  use  of  my  wife  Phoebe  and  her  assigns  for  and  during  the  term  of  her 
natural  life,  and,  from  and  immediately  after  her  decease,  then  upon  trust  and  to  and 
for  the  use  of  the  eldest  son  of  the  body  of  my  sister  Muriel,  now  the  wife  of  Robert 
Fletcher,  of  Aston  Magna,  in  the  county  of  Worcester,  and  the  heirs  male  of  her 
body  lawfully  begotten,  and,  for  want  and  in  default  of  such  issue  male  of  my  said 
sister  Muriel,  then  I  devise  the  said  real  estates,  with  the  appurtenances,  to  and  for 
the  use  of  all  and  every  the  daughters  and  daughter  of  my  said  sister  Muriel  by  her 
present  or  any  future  husband,  to  be  equally  divided  between  them  as  tenants  in 
common  and  not  as  joint-tenants ;  and,  in  default  of  all  such  issue  as  aforesaid,  then 
I  give  and  devise  the  same  estates  and  every  part  thereof  to  my  right  heirs  for  ever. 
Provided  always,  and  I  do  hereby  charge  all  my  said  real  estates  with  the  payment  of 
an  annuity  of  £10  to  my  old  and  faithful  servant  Elizabeth  Darke,  to  be  paid  to  her 
quarterly  for  and  during  the  term  of  her  natural  life  ;  and  I  also  charge  all  my  said 
real  estates  with  the  payment  of  £20  each  to  my  nieces,  Elizabeth  Muriel  and  Ann 
Susannah  Fletcher,  daughters  of  the  said  Robert  Fletcher,  to  be  paid  and  payable  to 
them  within  12  months  after  the  decease  of  my  said  wife ;  which  legacies  I  do  hereby 
give  and  bequeath  to  my  said  nieces  accordingly.  I  give  and  bequeath  to  my  said 
wife  all  my  household  goods,  implements  of  husbandry,  farming  [301]  stock,  monies,  securities 
for  money,  and  all  other  my  personal  estate  and  effects  whatsoever  and  ivheresoever,  to  and 
for  her  own  sole  use  and  benefit,  subject  nevertheless,  and  I  do  hereby  charge  the 
same  with  the  payment  of  all  my  just  debts,  funeral  and  testamentary  expenses,  and 
also  with  the  following  legacies.  I  give  and  bequeath  the  sum  of  £100,  to  be  by 
them,  my  said  trustees,  put  and  placed  out  at  interest  as  they  may  think  proper,  and 
to  and  for  the  use  and  benefit  of  my  said  niece,  Elizabeth,  until  she  shall  attain  the 
age  of  21  years;  at  which  time  I  direct  the  same  shall  be  paid  to  her,  with  the 
interest  thereon  ;  and  I  hereby  give  and  bequeath  the  same  to  my  said  nieces  accord- 
ingly ;  and  I  do  also  charge  my  said  estate  with  the  payment  of  £100  each  to  my 
said  cousins,  Richard  and  William  Fletcher,  and  £50  to  the  said  William  Cormell, 
to  whom  I  bequeath  the  same  accordingly,  to  be  paid  and  retained  by  them,  in  12 
months  after  my  decease,  in  consideration  of  their  accepting  the  trusts  of  this  my 
will ; "  and  the  testator  appointed  Richard  Fletcher,  William  Fletcher  and  William 
Cormell  joint  executors  of  his  will. 

The  testator  died  in  1824,  leaving  Richard  Fletcher  the  younger,  the  eldest  son 
of  his  sister  Muriel  Fletcher,  him  surviving ;  and,  on  the  18th  of  November  1824,  his 
will  was  proved  by  Richard  Fletcher  the  elder,  William  Fletcher  and  William  Cormell. 

In  December  1825  the  Plaintiff  married  the  Defendant  Joseph  Arkell ;  and,  by 
the  settlement  on  her  marriage,  she  assigned  all  her  household  goods,  plate,  linen, 
china,  implements  of  husbandry,  farming  stock,  monies,  securities  for  money,  and  all 
other  her  personal  estate  and  effects  to  Richard  Fletcher  the  elder  and  [302]  William 
Cormell,  in  trust  for  her  separate  use.  William  Cormell  afterwards  died,  and  there- 
upon William  Fletcher  was  appointed  a  trustee  of  the  settlement  in  his  place. 
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The  bill,  after  stating  as  above,  alleged  that  the  Plaintiff,  being  desirous  of  raising 
£1000  upon  the  security  of  the  leasehold  premises  in  Cowhoneyborne,  which  one 
Izod  was  willing  to  advance  to  her  upon  such  security,  a  proper  mortgage  deed  was 
prepared  for  that  purpose,  to  which  Kichard  Fletcher  the  elder  was  made  a  party  ; 
but  he  declined  to  execute  it,  alleging,  as  did  also  Richard  Fletcher  the  younger,  that 
the  leasehold  premises  did  not  pass  by  the  will  to  the  Plaintiff  absolutely  ;  but  that 
she  took  only  a  life  interest  therein  under  the  devise  of  the  real  estate  contained  in 
the  will ;  and  that  Richard  Fletcher  the  younger,  as  the  only  son  of  Muriel  Fletcher, 
was  entitled  to  those  premises  in  tail  male  or  absolutely  after  the  Plaintiff's  decease ; 
but  the  Plaintiff  charged  that,  under  the  bequests  contained  in  the  will  in  her  favour, 
she  became  absolutely  entitled,  on  the  testator's  death,  to  the  leasehold  premises  for 
the  residue  of  the  term  of  4800  years,  and  that  Richard  Fletcher  the  younger  had  not 
any  interest  therein. 

The  bill  prayed  that  the  Plaintiff  might  be  declared  to  be  absolutely  entitled,  for 
her  separate  use,  under  the  will  and  the  trusts  of  the  settlement,  to  the  leasehold 
premises  for  the  remainder  of  the  term  of  4800  years,  and  that  Richard  Fletcher  the 
elder  and  William  Fletcher  might  be  directed  to  execute  a  mortgage  of  those  premises 
to  Izod  for  securing  the  £1000. 

It  appeared,  by  the  answers  of  Richard  Fletcher  the  elder,  William  Fletcher  and 
Richard  Fletcher  the  [303]  younger,  which,  it  was  agreed,  should  be  read  as 
evidence,  and  also  by  the  admissions  agreed  upon  between  the  parties,  that  the 
testator  was,  at  the  date  of  his  will  and  at  his  death,  seised  in  fee-simple  of  certain 
pieces  of  freehold  land,  containing  about  15  acres,  situate  in  the  parish  of  Welford 
in  the  county  of  Gloucester  ;  and  also  of  certain  pieces  or  parcels  of  freehold  lands 
containing  39  acres  or  thereabouts,  situate  in  the  parish  of  Cowhoneyborne  :  and  also 
of  certain  pieces  of  freehold  land  containing  28  acres  or  thereabouts,  situate  in  the 
parish  of  Saintbury  in  the  same  county  :  and  that  the  before-mentioned  freehold  lands 
were,  at  the  date  of  his  will  and  at  the  time  of  his  death,  totally  devoid  of  any 
messuages  or  tenements,  erections  or  buildings  of  any  kind  whatsoever,  except  a 
small  barn  and  stable  built  with  boards  upon  the  land  in  the  parish  of  Saintbury  : 
and  that  the  testator,  at  his  death,  was  possessed  of  two  pieces  of  land  containing 
together  7a.  Or.  4p.  or  thereabouts,  situate  at  Cowhoneyborne  aforesaid,  which  he 
purchased  in  June  1817  of  John  Halford,  for  the  remainder  of  three  several  terms  of 
•5000,  5000  and  2000  years  :  and  also  of  the  leasehold  premises  at  Cowhoneyborne 
which  the  testator  purchased  of  Joseph  Price  in  1818  for  the  remainder  of  the  term 
of  4800  years,  as  before  mentioned  ;  and  that  the  last-mentioned  premises  consisted 
of  a  messuage,  tenement  or  farmhouse,  with  outbuildings,  barn,  stables,  yard  and 
orchards,  and  also  of  certain  pieces  of  land  thereto  adjoining,  containing  15  acres  or 
thereabouts,  and  of  a  cottage  and  garden  :  and  that  the  before-mentioned  freehold 
and  leasehold  premises  did  not  adjoin  each  other,  but  were,  some  years  prior  to  the 
death  of  the  testator,  occupied  together  by  him  as  one  farm,  and  the  same  continued 
to  be  so  occupied  by  him  down  to  and  at  the  time  of  his  death,  and  that  the  same 
were  always  denominated  [304]  by  him,  in  his  lifetime,  as  his  farm :  that  the  testator 
was  not,  at  the  respective  times  of  making  his  will  and  of  his  death,  seised,  possessed 
of  or  entitled  to,  nor  had  he  any  disposing  power  over  any  messuages,  tenements  or 
buildings  except  those  before  mentioned  to  have  been  purchased  by  him  of  Joseph 
Price :  nor  was  he  seised,  possessed  or  entitled  to,  nor  had  he  any  disposing  power 
over  any  farm,  or  any  real  or  leasehold  property  whatever,  except  the  freehold  and 
leasehold  premises  before  mentioned. 

Mr.  Jacob  and  Mr.  Koe,  for  the  Plaintiff.  The  testator  begins  with  devising  all 
his  messuages,  lands,  tenements  and  hereditaments.  If  he  had  stopped  there,  then^ 
according  to  Rose  v.  Bartlett  (Cro.  Car.  292),  his  freehold  estates  only  would  have 
passed.  He  goes  on,  however,  and  says,  "and  all  other  my  freehold  lands  and 
tenements  whatsoever  and  wheresoever  :  to  hold  all  such  my  said  real  estate,"  &c. 
There  are,  therefore,  stronger  grounds  in  this  case  for  holding  that  the  leaseholds  do 
not  pass  than  there  were  in  Rose  v.  Bartlett.  Besides  it  appears,  from  the  answers 
and  the  admissions,  that  the  testator  had  only  one  messuage  and  one  farm  ;  and, 
therefore,  there  is  nothing  to  answer  the  words,  "  messuages  and  farms."  In  fact, 
the  words   now  under   consideration   are   words   which  testators   generally  use  in 
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devising  their  real  estate.  Moreover,  the  limitations  in  the  will  are  applicable  to 
freeholds  only.  JFhitaker  v.  Ambler  (1  Eden,  151).  Then,  in  a  subsequent  part  of 
the  vnW,  the  testator  gives  to  his  wife  all  his  household  goods,  implements  of 
husbandry,  farming  stock,  monies,  securities  for  money,  and  all  other  his  personal 
estate  and  'effects  whatsoever  and  wheresoever.  It  is  observable  [305]  that  this  is  not 
a  gift  of  the  residue  of  the  testator's  personal  estate  ;  but  it  comprises  every  article 
of  a  personal  nature ;  and,  therefore,  there  is  no  ground  for  saying  that  the  testator 
had,  in  the  prior  part  of  his  will,  disposed  of  any  part  of  his  personal  property. 

Mr.  Anderdon,  for  Joseph  Arkell,  the  Plaintiff's  husband. 

Mr.  Knight  Bruce  and  Mr.  Rudall,  for  Richard  Fletcher  the  elder  and  William 
Fletcher,  and  Mr.  W.  R.  Ellis,  for  Richard  Fletcher  the  younger.  A  devise  of 
raessuaces,  lands,  &c,,  will  pass  leaseholds  if  the  Court  can  collect  an  intention  to 
pass  them'  from  other  parts  of  the  will  or  from  extrinsic  circumstances.  Now,  the 
leaseholds  were  held  for  unusually  long  terms.  They  were  occupied  by  the  testator, 
together  with  the  freeholds,  as  one  farm  ;  and  the  testator  had  no  other  farm  :  nor 
had  he  any  messuage  except  the  leasehold  one  ;  nor  any  building  upon  any  part  of 
his  freehold  property,  except  the  wooden  barn  and  stable  on  the  land  at  Saintbury. 
Can  it  be  reasonably  imputed  to  the  testator  that  he  intended  to  split  the  farm ;  or 
to  sever  from  it  the  farmhouse,  barn,  stables,  &c.,  without  which  it  could  not  be 
occupied  as  a  farm  1  There  is  no  incorrectness  in  the  expression,  "  all  other  my 
freehold  lands  and  tenements ; "  for  freeholds  are  indisputably  included  in  the  first 
branch  of  the  sentence,  and  the  words  "  real  estate  "  are  not  inapplicable  to  leasehold 
property ;  for  a  leasehold  interest  is  an  interest  in  realty,  though  of  a  chattel  nature. 
The  long  unity  of  possession  of  the  leaseholds  with  the  freeholds  is,  of  itself,  sufficient 
to  justify  the  Court  in  holding  that  they  were  intended  to  pass  together  :  in  addition 
to  which,  it  must  be  remembered  that  any  other  con-[306]-struction  would  render 
the  word  "messuages"  inoperative.  Lane  v.  Earl  Stanhope  (6  T.  R.  345),  Huhsan  v. 
Blackburn  (1  Myl.  &  Keen,  571),  Dai/  v.  Trig  (1  P.  W.  286),  Jddis  v.  Clement  (2  P.  W. 
456),  Doe  v.  Martin  (2  Black.  1148),  Lowther  v.  Cavendish  (1  Eden,  99). 

It  cannot  be  reasonably  supposed  that  the  testator  intended  to  pass  long  and 
valuable  terms  for  years  under  the  words,  "  household  goods,  implements  of  hus- 
bandry, farming  stock,  monies  and  securities  for  money  :  "  and  by  the  words,  "  all 
other  my  personal  estate  and  effects,"  he  must  be  held  to  have  meant  things  of  the 
same  nature  as  those  which  he  had  before  mentioned,  and  not  lands. 

Mr.  Jacob,  in  reply.  This  case  goes  much  further  than  Bose  v.  Bartlett ;  for  the 
question  is  not  whether  leaseholds  pass  under  a  devise  of  "  all  my  lands  and 
tenements ; "  but  whether  they  pass  under  a  devise  of  "  all  my  freehold  lands  and 
tenements."  In  Day  v.  Trig  the  testator  devised  all  his  freehold  houses  in  Alders- 
gate  Street,  having  no  freehold  but  only  leasehold  houses  there ;  and  it  was  held  that 
the  plain  intention  of  the  testator  being  to  pass  some  houses,  and  he  having  no 
freehold  houses  in  Aldersgate  Street,  the  word  "  freehold  "  should  rather  be  rejected 
than  the  will  be  inoperative ;  and,  therefore,  that  the  leaseholds  should  pass ; 
but  it  was  likewise  said  that  if  there  had  been  any  freehold  houses  to  satisfy 
the  words  of  the  will,  the  leasehold  houses  would  not  have  passed.  In  Lane 
V.  Stanhope  the  testator  devised  all  his  manors,  messuages,  houses,  [307]  farms, 
lands,  woodlands,  hereditaments  and  real  estate  whatsoever ;  and  not,  as  in  the 
present  case,  all  his  messuages,  &c.,  and  all  other  his  freehold  lands,  &c.  Besides, 
the  decision  in  that  case  has  been  disapproved  of  by  Lord  Eldon  and  other  Judges. 
(See  Thompson  v.  Lady  Lawley,  2  Bos.  &  Pull.  303.)  In  Hohson  v.  Blackburn  the 
decision  turned  on  the  words,  "  with  their  appurtenances ; "  and  the  leasehold  parts  of 
the  houses  in  Ludgate  Hill  and  Ludgate  Street  were  held  to  be  appurtenant  to  the 
freehold  parts.  Here  the  argument  rather  is  that  the  leaseholds  are  not  appurtenant 
to  the  freeholds,  but  that  the  freeholds  are  appurtenant  to  the  leaseholds.  In  Doe  v. 
Martin,  also,  the  word  "  appurtenances  "  was  used.  In  Addis  v.  Clement  the  testator 
devised  all  his  messuages,  lands  and  tenements  in  a  certain  parish,  which  he  then 
stood  seised  or  possessed  of,  or  in  any  way  interested  in  :  and  the  Lord  Chancellor 
held  that  the  leaseholds  passed,  because  the  words  possessed  of  or  interested  in  were 
applicable  to  property  of  that  nature:  no  such  words,  however,  are  found  in  this 
will.     In  Lowther  v.  Cavendish  Sir  James  Lowther  made  a  devise  of  all  his  manors, 
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messuages,  lands  and  tenements ;  but  those  words  were  followed  by  "  mines  of  coal, 
lead,"  &c.  ;  and  in  a  subsequent  part  of  his  will  the  testator  bequeathed  all  his  goods, 
chattels  and  personal  estate  not  otherwise  disposed  of :  and  Lord  Keeper  Henley  held 
that  leasehold  mines  passed  under  the  first  devise.  But  in  JVhitaker  v.  Amhhr  the 
same  learned  Judge,  on  the  case  of  Loidher  v.  Cavendish  being  cited  to  him,  said  that 
if  Sir  James  Lowther  had  devised  all  his  personal  estate  whatsoever  to  the  residuary 
legatee,  and  had  afterwards  given  all  his  lands,  &c.,  he  should  have  thought,  even 
though  he  had  used  the  words  "mines,  collieries,"  &c.,  that  nothing  would  [308] 
havepassed  except  the  freeholds.  The  words  of  the  devise  now  in  discussion  have 
no  distinct  meaning  or  effect,  but  are  mere  words  of  general  description. 

The  Yice-Ch.\n'CELLOR  [Sir  L.  Shadwell].  I  have  often  had  occasion  to  consider 
the  effect  of  the  decision  in  Bo^e  v.  Bartlett;  and  I  have  always  understood  that  it 
amounts  to  this,  namely,  that  if  you  find  words  which  import  a  devise  of  lands  simply, 
freehold  lands  only  will  pass ;  but  if  those  words  are  joined  with  others  then  you 
must  consider  what  effect  ought  to  be  given  to  the  whole  of  the  words  taken  collectively. 

Here  the  testator  had  an  estate  in  the  parishes  of  Cowhoneyborne,  'Welford  and 
Saintbury,  consisting  of  eighty-two  acres  of  freehold  land  ;  and  in  1817  he  purchased 
seven  acres  in  Cowhoneyborne  of  John  Halford  ;  and  in  1818  he  purchased  fifteen 
acres  in  the  same  parish  with  a  messuage,  barn,  stables,  &c.,  of  Joseph  Price.  These 
two  properties  contained  together  twenty-two  acres,  and  were  held  for  long  terms  of 
years.  Now  there  could  not  have  been  any  very  long  unity  of  possession  of  the 
freeholds  with  the  leaseholds ;  for  I  find,  by  the  copy  of  the  will  which  has  been 
handed  up  to  me,  that  it  was  proved  on  the  18th  of  November  1824.  It  appears 
also  that,  on  the  twenty-eight  acres  in  Saintbury,  there  was  a  barn  and  stable.  That 
being  the  situation  of  the  property,  the  question,  so  far  as  I  have  been  able  to  collect 
it  from  the  bill  and  the  admissions,  is  whether  there  is  on  the  face  of  the  will  a  clear 
intention  to  give  the  freeholds  and  the  leaseholds,  collectively,  as  one  farm.  The 
words  are,  "all  mv  messuages  or  tenements,  farms,  lands,  hereditaments  and  premises, 
with  the  appurtenances,  situate,  lying  and  being  in  the  several  parishes  of  Cowhoney- 
borne and  Welford  in  the  [309]  county  of  Gloucester,  and  all  other  my  freehold  lands 
and  tenements  whatsoever  and  wheresoever."  Now  the  first  observation  which  strikes 
my  mind  is  that  the  gift  in  question  is  a  mere  gift,  in  general  terms  of  a  most  vague 
nature.  If  the  word  "  messuages "  were  found  alone,  there  might  be  some  ground 
for  saying  that  the  words  of  the  devise  would  not  be  satisfied  without  including  the 
fifteen  acres  of  leasehold  land  upon  which  the  messuage  stood  :  but  the  words  are 
messuages  or  tenements,  and  not  messuages  only :  and  therefore  they  would  be 
applicable  to  the  barn  and  stable  on  the  twenty-eight  acres  in  Saintbury :  for  the 
testator  does  not  mention  any  particular  parish.  Consequently,  those  words,  taken  in 
conjunction  with  the  subsequent  words,  are,  I  think,  mere  vague  words  of  general 
description.  It  is  also  observable  that  theftestator  uses  the  word  "  farms  "  in  the 
plural  number ;  but  it  has  not  been  contended  that  he  had  more  than  one  farm. 
Then  he  says,  "and  all  other  my  freehold  lands  and  tenements  whatsoever  and 
wheresoever :  to  hold  all  such  my  said  real  estate  and  any  part  thereof,  with  the 
appurtenances,  unto  my  said  trustees,  and  the  survivors  and  survivor  of  them,  and 
the  heirs  and  assifjns  of  such  survivor  for  ever,  upon  the  following  trusts ;  "  and  then 
he  proceeds  to  declare  uses  which  are  applicable  only  to  freehold  estate.  In  my 
opinion,  therefore,  the  fair  construction  of  those  general  words,  "all  my  messuages 
or  tenements,  farms,  lands,  hereditaments  and  premises,"  is  to  make  them  applicable 
to  freehold  estates  alone. 

Then,  ha\-ing  declared  uses  of  his  real  estates,  which  exhaust  the  whole  of  his 
interest,  he  proceeds  to  say:  "I  give  and  bequeath  to  my  wife  all  my  household 
goods,  implements  of  husbandry,  farming  stock,  monies,  [310]  securities  for  money, 
and  all  other  my  personal  estate  and  effects  whatsoever  and  wheresoever,  to  and 
for  her  own  sole  use  and  benefit."  It  is  to  be  observed  that  the  first  use  which  the 
testator  declared  of  his  freehold  estates  was  for  his  wife  and  her  assigns  during  her 
natural  life  :  and  there  is  no  incongruity  in  saying  that  his  intention  was  to  give  his 
freehold  estates  in  one  way  and  the  rest  of  his  property  in  another  way. 

My  opinion,  therefore,  is  that  this  will  cannot  be  construed  so  as  to  give  the 
freeholds  and  the  leaseholds  collectively  ;  but  that  the  true  construction  of  it  is  that 
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the  wife  is  entitled  to  the  freehold  estates  for  her  life  only,  and  that  she  takes  the 
leasehold  estates  together  with  the  household  goods,  implements  of  husbandry,  &c., 
absolutely. (1) 

[311]    The  Attorney-General  v.  Nethercote.(2)    N'ov.  6,  1839. 

Evidence.     Depositions. 

Depositions  were  suppressed  for  irregularity  in  the  order  under  which  they  had  been 
taken.  The  Examiner,  on  the  witnesses  again  going  before  him  for  examination 
under  an  order  for  that  purpose,  read  over  to  them  their  depositions  taken  under 
the  former  order,  and  inquired  whether  they  were  correct ;  and  on  being  answered 
in  the  affirmative,  he  caused  them  to  be  signed  by  the  witnesses.  The  Court 
suppressed  the  depositions  as  having  been  irregularly  taken. 

On  the  11th  of  February  1839  an  order  for  enlarging  publication,  which  the 
Defendants  had  obtained  in  January  of  the  same  year,  was  discharged  for  irregularity, 
on  the  application  of  the  informant;  and,  on  the  21st  of  March  following,  the 
depositions  of  the  Defendants'  witnesses,  which  had  been  taken  under  it,  were 
suppressed.  On  the  27tb  of  the  same  month  the  Court  ordered  that  the  Defendants 
should  be  at  liberty  to  examine  witnesses,  and  that  publication  should  be  enlarged 
until  the  last  day  of  Trinity  term. 

The  depositions  taken  under  the  last-mentioned  order  having  been  published,  the 
informant  now  moved  that  they  might  be  suppressed  for  irregularity. 

In  support  of  the  motion,  affidavits  were  made  by  a  clerk  to  the  informant's  agents, 
and  by  one  of  the  witnesses :  from  which  it  appeared  that,  upon  the  witness  going 
before  the  Examiner,  none  of  the  interrogatories  were  read  over  to  him,  but  his 
deposition  taken  under  the  order  of  January  1839  was  produced  to  him,  and  he  was 
asked  by  the  Examiner  whether  it  was  not  his  deposition  ;  and  upon  his  answering 
in  the  affirmative,  the  Examiner  altered  the  date  of  the  deposition,  and  the  witness 
went  over  his  signature  to  it  with  a  dry  pen. 

A  clerk  to  the  Defendants'  agents  deposed  that  he  had  applied  to  the  Examiner 
to  learn  the  precise  way  in  [312]  which  the  depositions  had  been  taken  under  the 
order  of  March  ;  and  that  the  Examiner  had  informed  him  that,  in  examining  the 
witnesses,  he  had  read  over  to  each  witness  the  interrogatories  to  which  he  was  to 
depose,  and  which  had  been  left  under  the  last-mentioned  order,  and  that  he  had 
afterwards  read  over  to  the  witness  his  answers  to  the  same  interrogatories  taken 
under  the  order  of  January ;  and  that  he  had,  at  the  same  time,  asked  the  witness 
if  he  had  anything  to  add  to  his  deposition,  and  if  the  same  was  correct ;  and  that, 
on  receiving  a  reply  in  the  affirmative,  he  had  altered  the  date  of  the  deposition,  and 
had  caused  the  witness  to  re-sign  it ;  and  that,  if  any  alteration  became  necessary,  he 
had  made  such  alteration,  and  then  had  the  deposition  re-signed  :  that  the  depositions 
of  two  of  the  witnesses  were  entirely  new,  and  had  been  altogether  rewritten ;  and 
that  the  deposition  of  another  of  the  witnesses,  or  the  greater  part  of  it,  was  new  and 
had  to  be  rewritten. 

Mr.  Knight  Bruce,  Mr.  Jacob,  and  Mr.  Anderdon,  for  the  motion,  contended  that 
the  depositions  had  been  irregularly  taken,  and  that  the  passing  a  dry  pen  over  the 
witness's  name  did  not  amount  to  a  signine;  of  the  new  depositions.  Shaw  v.  Lindsey 
(15  Ves.  380).  ^      &  f 

Mr.  Wakefield  and  Mr.  Coleridge,  against  the  motion,  submitted  that,  as  there 
was  a  material  discrepancy  in  the  statements  contained  in  the  affidavits  as  to  what 
had  taken  place  in  the  Examiner's  office,  the  Court,  before  deciding  on  the  motion, 
ought  to  require  a  certificate  from  the  Examiner  himself :  that  the  manner  in  which 
the  depositions  were  stated  to  have  been  taken  was  [313]  not  the  same  as  in  Shaw  v. 

(1)  A  case  was  afterwards  directed  to  be  sent  for  the  opinion  of  the  Court  of 
Common  Pleas ;  but  the  parties  subsequently  acquiesced  in  the  Vice-Chancellor's 
decision. 

(2)  Ex  relatione 
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Lindsey ;  the  witnesses  not  having  come  to  their  examination  with  a  ready  written 
statement,  which  might  be  the  dictation  of  others ;  but  having  simply  re-aflSrmed  the 
answers  which,  a  few  weeks  before,  they  had  themselves,  in  the  usual  manner,  given 
to  the  same  interrogatories. 

The  Vice-Chancellor  said  he  thought  that  there  was  no  necessity,  in  the  present 
case,  for  requiring  a  certificate  from  the  Examiner ;  that,  if  it  was  irregular  to  take 
the  witness's  own  ready  prepared  statement  in  writing  as  a  deposition,  it  was  still 
more  irregular  to  adopt  depositions  which  the  witnesses  had  made  some  months 
previously ;  and  that,  the  manner  in  which  the  depositions  had  been  taken  being 
wholly  repugnant  to  the  principles  of  the  Court,  an  order  for  suppressing  them  must 
be  made  with  costs.(l) 


[314]    Robertson  v.  The  Great  Western  Railway  Company.    Nov.  13,  1839. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  17 ;  1  Rail.  Cas.  459.] 

Pleading.     Parties.     Specific  Performance.     Trespass. 

A.  agreed  to  sell  to  B.  a  piece  of  land  in  the  occupation  of  his  tenant,  and  to  buy  up 
the  tenant's  interest.  B.  having  entered  on  the  land  before  payment  of  his  purchase- 
money,  A.  and  his  tenant  served  him  with  notices  not  to  trespass  :  and  afterwards 
A.  filed  a  bill  against  B.  for  a  specific  performance  and  to  restrain  the  trespass. 
Held,  that  the  tenant  was  not  a  necessary  party  to  the  suit. 

The  Plaintiff  had  agreed  to  sell  to  the  Defendants  a  piece  of  land  in  the  occupation 
of  his  tenant,  and  to  buy  up  the  tenant's  interest.  The  Defendants  having  entered 
on  the  land  before  payment  of  their  purchase-money,  the  Plaintiff  and  his  tenant  served 
them  with  notices  not  to  trespass  on  the  land ;  and,  afterwards,  the  Plaintiff  filed 
a  bill  against  the  Defendants  for  a  specific  performance  of  the  contract  and  to  restrain 
the  trespass.  The  Defendants  demurred  to  the  bill,  because  the  tenant  was  not  a 
party  to  it. 

Mr.  Knight  Bruce,  Mr.  Jacob  and  Mr.  Stephens,  in  support  of  the  demurrer,  said 
that  the  tenant  was  a  necessary  party ;  as  one  object  of  the  bill  was  to  restrain  an 
act  by  which  he  was  affected ;  and,  therefore,  he  might  file  another  bill  against  the 
Defendants. 

Mr.  Wigram  and  Mr.  Keene,  in  support  of  the  bill,  said  that,  as  the  tenant  was 
not  a  party  to  the  contract,  it  was  unnecessary  to  make  him  a  party  to  the  suit. 
Humphreys  v.  Hollis  (Jac.  73) :  Tasker  v.  Small  (3  Myl.  &  Craig,  63). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  subject  is  one,  and  the  injury  is 
one,  and  the  parties  who  have  committed  the  injury  are  one  and  the  same  ;  but,  the 
subject  being  one  and  the  injury  being  one,  it  happens  that  two  persons  are  affected 
by  it ;  and,  [315]  in  my  opinion,  the  Court  cannot  very  well  administer  justice  in  the 
case,  without  having  before  it  both  the  persons  who  are  affected  by  the  act  which  is 
made  the  subject  of  complaint. 

Demurrer  allowed. 

In  December  1839  the  above  decision  was  reversed  by  the  Lord  Chancellor;  his 
Lordship  being  of  opinion  that  none  but  the  parties  to  the  contract  were  necessary 
parties  to  the  suit.     (See  Seddon  v.  Connell,  ante,  p.  84.) 

(1)  The  Defendants  having  intimated  their  intention  of  appealing  from  the  above 
decision,  it  was  arranged  that  the  order  should  not  be  drawn  up,  but  that  the  cause 
should  be  advanced  and  the  depositions  read  ;  and  an  order  to  that  effect  was  after- 
wards made. 
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[315]     Laing  v.  Laing.     Nov.  15,  1839. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  48;  3  Jur.  1119.] 

Will.     Construction.     Legacy. 

Testator  gave  £5000  stock  to  a  female  infant,  to  be  paid  or  transferred  to,  or  settled 
on  her,  by  his  executors,  by  such  deed  or  instrument  in  writing,  as  they  should  think 
most  prudent  and  proper,  on  her  attaining  21.  The  infant  married  in  the  testator's 
lifetime,  and  afterwards  attained  21.  The  Court  ordered  the  stock  to  be  transferred 
to  her,  on  her  sole  receipt. 

Thomas  Black,  by  his  will,  dated  the  17th  of  June  1837,  gave  to  the  Plaintiff, 
Charlotte,  the  wife  of  the  Defendant,  Henry  Laing,  then  Charlotte  Miller,  spinster, 
£5000  stock,  to  be  paid  or  transferred  to  or  settled  upon  her,  by  his  trustees  and 
executors,  by  such  deed  or  instrument  in  writing,  as  they,  in  their  judgment,  should 
think  most  prudent  and  proper,  upon  her  attaining  the  age  of  21. 

The  testator  died  in  May  1839.  The  Plaintiff  married  Henry  Laing  in  the 
testator's  lifetime;  and,  in  July  1839,  she  attained  21. 

[316]  The  bill  prayed  that  the  Plaintiff  might  be  declared  to  be  entitled  to  have 
the  X5000  stock  paid  or  transferred  either  to  her  and  her  husband,  or  to  herself  alone 
for  her  separate  use,  as  the  Defendants,  the  trustees  and  executors  of  the  will,  should, 
in  their  judgment,  think  most  prudent  and  proper,  or  as  the  Court  should  direct. 

The  trustees  and  executors,  in  their  answer,  said  that  they  considered  that  it  would 
be  most  prudent  and  proper  that  the  stock  should  be  settled  upon  such  trusts  that 
the  Plaintiff  might  be  entitled  to  receive  the  dividends  thereof  for  her  life,  to  her 
separate  use,  and  that,  after  her  death,  her  husband  might  receive  the  dividends 
during  his  life,  in  case  he  should  survive  her,  and  upon  trust,  after  the  death  of  the 
survivor,  as  to  the  capital,  for  all  the  Plaintiff's  children,  subject  to  a  power  of  appoint- 
ment by  her  among  such  children. 

Mr.  Knight  Bruce  and  Mr.  Rolt,  for  the  Plaintiff,  cited  Burrell  v.  Crutchley  (15 
Ves.  544). 

Mr.  Jacob,  for  the  executors  and  trustees. 

Mr.  Prior,  for  the  Plaintiff's  husband. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  settlement  suggested  by  the 
trustees  is  not  consistent  with  the  words  of  the  will.  I  see  no  reason  why  the  fund 
should  not  be  settled  on  the  Plaintiff  for  her  separate  use,  or  transferred  to  her,  on 
her  sole  receipt,  if  she  prefers  it. 

[317]  Decree  the  fund  to  be  transferred  to  the  Plaintiff,  for  her  separate  use,  on 
her  separate  receipt ;  and  the  costs  of  the  suit  to  be  paid  out  of  the  testator's  general 
residuary  estate. 

[317]    Butler  v.  Lowe.    Nov.  15,  1839. 

[S.  C.  3  Jur.  1143.     See  Bias  v.  Be  Livera,  1879,  5  App.  Cas.  134. 
Cf.  In  re  Mervin  [1891],  3  Ch.  197.] 

Will.     Constmdion. 

Testator  gave  legacies  of  £200  to  each  of  the  children  of  his  nephews  and  nieces 
begotten  or  to  be  begotten,  and  directed  that  the  legacies  should  be  paid  to  them  at 
the  usual  periods.  Held,  that  the  children  of  the  nephews  and  nieces  who  were 
born  after  the  testator's  death  were  not  entitled  to  participate  in  the  legacies. 

John  Lowe,  by  his  will,  dated  the  22d  of  July  1835,  gave  all  his  freehold,  copy- 
hold and  real  estates  and  all  his  personal  estate  to  the  Plaintiffs,  in  trust,  as  to  his 
personal  estate,  to  convert  into  money  such  part  thereof  as  should  not  consist  of 
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money,  and  to  stand  possessed  thereof  in  trust,  in  the  first  place,  to  pay  his  debts 
and  funeral  and  testamentary  expenses,  and  to  invest  the  remainder  on  the  usual 
securities,  and  to  stand  possessed  of  the  same  in  trust  to  pay  certain  annuities  and 
legacies.     The  will  then  proceeded  as  follows : — 

"  I  give  to  each  of  the  children  of  my  nephew,  William  Lowe  the  younger,  son  of 
my  brother,  William  Lowe,  begotten  or  to  be  begotten,  the  sum  of  £200 ;  to  each  of  the 
children,  begotten  or  to  be  begotten,  of  my  nephew,  Henry  Lowe,  another  son  of  my  said 
brother,  AVilliam  Lowe,  £200  ;  to  each  of  the  children  of  Catherine  Healey,  £200  ;  to 
Ann  Parkes,  sister  of  the  said  Catherine  Healey,  £200  ;  to  each  of  the  children  of  my 
nephew,  Josiah  Lowe,  begotten  or  to  be  begotten,  £200 ;  to  each  of  the  children  of 
William  Murcott  (except  his  son,  Jonathan  Murcott),  £200 ;  to  Charles  Hopkins,  of 
Dorlaston  in  the  county  of  Stafford,  £200 ;  to  each  of  the  children  of  my  niece,  now 
the  wife  of  Edwin  [318]  Abraham  Butler,  as  well  those  by  her  former  husband  as  by 
her  present  husband,  begotten  or  to  be  begotten,  £200 ;  to  each  of  the  children  of  Sarah, 
formerly  Sarah  Lowe,  now  the  wife  of  Richard  Thompson,  a  daughter  of  my  brother, 
William  Lowe,  £200 ;  and  provided  there  be  no  child  of  the  said  Sarah  Thompson 
living  at  my  death,  then  I  give  to  the  said  Sarah  Thompson  the  sum  of  £500  for 
her  own  separate  use  and  benefit,  and  not  to  be  subject,  in  any  way,  to  the  debts  or 
engagements  of  her  said  husband.  I  also  give  to  John  Parkes,  son  of  thje  late  Catherine 
Parkes,  formerly  of  Birmingham,  and  brother  of  the  said  Catherine  Healey,  £200 ; 
also  the  like  sum  of  £200  to  each  of  his  children,  begotten  or  to  be  begotten ;  and  I  direct 
that  the  said  legacies,  which  I  have  given  to  the  children  of  my  nephews,  the  said 
William  Lowe  the  younger  and  Henry  Lowe,  and  of  the  said  Catherine  Healey  and 
of  the  said  Josiah  Lowe,  and  of  the  said  William  Murcott,  and  to  Charles  Hopkins, 
and  to  each  of  the  children  of  my  said  niece,  the  wife  of  the  said  Edwin  Abraham 
Butler,  as  well  those  by  her  former  husband  as  by  her  present  husband,  and  to  each 
of  the  children  of  the  said  Sarah,  formerly  Sarah  Lowe,  the  wife  of  the  said  Richard 
Thompson,  and  also  to  the  children  of  the  said  John  Parkes,  shall  be  paid  to  them 
respectively,  who,  being  a  son  or  sons,  shall  attain  the  age  of  21  years,  or,  being 
a  daughter  or  daughters,  shall  attain  the  age  of  21  years,  or  marry  under  that 
age,  with  the  consent  of  her  or  their  parents  or  parent,  guardians  or  guardian  ; 
and  that  all  interest  and  dividends,  with  all  accumulations  on  the  said  respective 
sums  of  £200,  shall  be  added  to  and  paid  over  as  part  of  the  said  legacy  itself ;  and, 
in  the  meantime  and  until  such  legacies  shall  be  paid  or  applied,  I  direct  that 
the  same  be  laid  out  in  the  purchase  of  Government  or  Parliamentary  stocks  or 
[319]  public  funds,  or  upon  real  security  in  England  or  Wales,  so  that  the  same  may 
accumulate.  Provided  always,  and  I  do  hereby  declare  my  will  to  be,  that  in  case 
any  of  the  said  children  and  the  other  persons  to  whom  I  have  respectively  given  the 
sum  of  £200  each  shall  be  under  age  at  the  time  of  the  decease  of  their  said  parents, 
or  shall  have  no  parents  living  at  the  time  of  my  decease,  it  shall  and  may  be  lawful 
to  and  for  my  said  executors  and  the  survivors  and  survivor  of  them,  his  executors 
or  administrators,  to  pay  and  apply,  for  and  towards  their  maintenance,  education  and 
advancement  in  the  world  respectively,  all  or  any  part  of  the  said  sum  of  £200,  and 
of  the  interest  and  dividends  thereon,  to  which  such  child  or  children  or  other  persons 
respectively  shall,  for  the  time  being,  be  entitled  in  expectancy  under  the  trusts  of 
this  my  will ;  and  also  to  advance  any  part  of  the  residue  of  my  real  and  personal 
estate  to  such  an  amount,  and  at  such  time  or  times,  as  my  said  executors,  or  the 
survivors  or  survivor  of  them,  his  executors  or  administrators  shall,  in  their  or  his 
discretion,  think  right  and  most  advantageous  for  the  benefit  of  such  child  or  children 
and  the  said  other  persons,  any  or  either  of  them  respectively,  or  out  of  the  trust 
monies,  stocks,  funds  or  securities  to  which  such  child  or  children  or  other  persons 
respectively  shall,  for  the  time  being,  be  entitled  in  expectancy,  for  and  towai'ds  the 
advancement  and  placing  out  in  the  world,  or  establishment  of  any  such  child  or 
children,  or  the  said  other  persons  lespectively  :  and,  in  case  there  shall  be,  at  any 
time  or  times,  a  suspense  or  vacancy  of  the  person  or  persons  for  the  time  being 
entitled  to  a  vested  interest  in  the  trust  monies,  stocks,  funds  or  securities  under  this 
ray  will,  or  to  the  interest,  dividends  and  annual  produce  thereof,  then  and  in  such 
case,  and  so  often  as  the  same  shall  happen,  the  interest,  [320]  dividends  and  annual 
produce  of  the  said  trust  monies,  stocks,  funds  or  securities  respectively,  or  so  much 
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thereof  respectively  as  shall  so,  for  the  time  being,  be  suspended  from  vesting  and 
not  applied  for  maintenance  and  education  or  advancement  in  the  world  as  aforesaid, 
shall  during  such  suspension,  be  laid  out  and  invested  in  the  purchase  of  a  competent 
share  or  competent  shares  of  the  public  stocks  or  funds  of  Great  Britain,  or  at 
interest  upon  Government  or  real  securities  in  England  or  Wales,  so  that  the  same 
ma}'  accumulate ;  and  that  the  said  last-mentioned  trust  monies,  stocks,  funds  or 
securities,  and  the  accumulations  thereof  respectively,  shall  belong  to  or  be  in  trust 
for  such  person  or  persons  as,  under  or  by  virtue  of  the  trusts  of  this  my  will,  shall 
become  entitled  to  a  vested  interest  in  the  trust  monies,  stocks,  funds  and  securities 
from  the  annual  produce  of  which  the  said  accumulations  shall  be  respectively 
provided.  And  I  do  hereby  give,  subject  to  the  payment  of  my  debts,  funeral  and 
testamentary  expenses,  and  the  said  two  annuities,  and  the  several  legacies  hereby 
given,  all  the  rest  and  residue  of  my  property,  estate  and  effects  whatsoever,  and  all 
the  rents,  profits  and  produce  of  my  real  and  copyhold  estates,  and  the  monies  to  be 
produced'  by  sale  thereof,  unto  and  to  be  equally  divided  among  all  and  every  the 
children  of  my  said  nephew,  \Yilliam  Lowe  the  younger,  of  my  said  nephew,  Henry 
Lowe,  of  the  said  Catherine  Healey,  of  the  said  Ann  Parkes,  to  each  of  the  children 
of  my  said  nephew,  Josiah  Lowe,  of  the  said  William  Murcott  (except  his  said  son 
Jonathan),  the  said  Charles  Hopkins,  to  each  of  the  said  children  of  my  said  niece, 
now  the  wife  of  the  said  Edwin  Abraham  Butler,  as  well  those  by  her  former 
husband  as  by  her  present  husband,  and  to  each  of  the  children  of  the  said  Sarah 
Thompson,  formerly  Sarah  Lowe,  share  and  share  alike,  as  tenants  in  com-[321]-mon, 
and  to  he  paid  and  payable  to  them  respectively,  as  and  when  they  shall  respectively  attain  the 
age  of  21  being  sons,  or  being  daughters,  when  they  shall  attain  that  age  or  respective 
days  of  marriage  under  that  age,  with  consent  as  aforesaid.  Provided  always,  and  I 
do  hereby  declare  my  will  and  mind  to  be  that,  in  case  any  of  the  said  persons  to 
whom  I  hereby  give  the  residue  of  my  property,  both  real  and  personal,  shall  depart 
this  life  before  their  or  any  or  either  of  their  respective  shares  shall  become  payable 
(that  is  to  say)  before  they  respectively  attain  the  age  of  21  years  or  days  of  marriage 
under  that  age  as  aforesaid,  and  without  having  any  lawful  issue,  then  my  will  and 
mind  is  that  the  share  of  the  person  or  persons  so  dying  shall  sink  into  and  become 
part  of  the  general  residue  of  my  estate  and  effects,  always  allowing  whatever  may 
have  been  advanced,  under  the  power  hereinbefore  given,  for  the  maintenance, 
education  or  advancement  in  the  world  of  any  of  the  said  children  hereinbefore 
mentioned,  and  to  be  divided  equally  among  all  and  every  of  those  that  shall  live  and 
become  entitled  to  the  share."  And  the  testator  directed  the  Plaintiffs  to  sell  his 
freehold  and  copyhold  estates,  and  to  stand  possessed  of  the  money  arising  there- 
from, upon  the  tru.sts  thereinbefore  declared ;  and,  until  the  same  should  be  divided 
and  paid  over  to  the  several  persons  thereinbefore  directed,  to  invest  the  same  in  the 
usual  securities,  and  to  stand  possessed  of  the  same,  and  the  interest,  dividends  and 
annual  produce  thereof,  in  trust  for  the  several  persons  and  in  manner  therein 
mentioned. 

The  testator  died  in  March  1836.  All  the  persons  to  whose  children  legacies  of 
£200  each  were  given  by  the  will  were  still  alive  ;  and  all  of  them,  except  Sarah 
Thompson,  had  children  living  at  the  testator's  death ;  [322]  and  some  of  them  had 
children  born  afterwards.  Some  of  the  children  born  in  the  testator's  lifetime  had 
attained  21. 

Doubts  having  arisen  as  to  whether  the  children  born  and  to  be  born  after  the 
testator's  death  were  entitled  to  legacies  of  £200,  the  bill  was  filed  by  the  executors 
and  trustees,  praying  that  the  trusts  of  the  will  might  be  carried  into  execution  under 
the  decree  of  the  Court,  and  that  the  persons  entitled,  according  to  the  true 
construction  of  the., will,  to  receive  legacies  of  £200  each,  might  be  ascertained 
and  declared. 

Mr.  Spence  and  Mr.  Anderdon,  for  the  Plaintiffs. 

Mr.  Knight  Bruce  and  Mr.  Campbell,  for  the  children  of  the  persons  named  in  the 
will  who  were  born  before  the  testator's  death.  The  question  is  whether  a  bequest 
to  the  children  of  A.  begotten  or  to  be  begotten  includes  children  born  after  the 
testator's  death.  In  Stmrs  v.  Benbmv  (2  Myl.  &  Keen,  46)  the  testator  directed  his 
executors  to  pay,  out  of  his  personal  estate,  the  sum  of  £500  apiece  to  each  child  that 
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might  be  born  to  either  of  the  children  of  either  of  his  brothers,  lawfully  begotten,  to 
be  paid  to  each  of  them  on  his  or  her  attaining  the  age  of  21  years,  without  benefit 
of  sur\'ivorship  :  and  it  was  held  that  a  child  born  after  the  testator's  death  was  not 
included  in  the  bequest.  The  present  case  is  stronger  than  that ;  for  there  is  an 
express  direction  in  this  will  under  which  the  residue  is  to  be  distributed  as  soon  as 
the  eldest  of  the  children  attains  21.  But  it  cannot  be  [323]  distributed  at  that 
period,  if  children  born  after  the  testator's  death  are  to  take.  The  gifts  of  the 
legacies  and  of  the  residue  are  in  words  which  are,  as  nearly  as  possible,  similar  to 
each  other :  consequently,  the  same  effect  must  be  given  to  both  those  gifts.  If  the 
after-born  children  are  held  to  be  entitled,  the  consequence  will  be  that  the  residue 
will  be  locked  up  until  all  the  persons  to  whose  children  legacies  are  given  are  dead. 
In  Defflis  V.  GoMschmkli  (1  Mer.  417),  which  probably  will  be  cited  by  the  counsel  for 
the  after-born  children,  the  testator  gave  to  all  the  children  of  his  sister,  whether 
then  born  or  thereafter  to  be  born,  the  sura  of  £200  each,  payable  at  21  ;  and  directed 
that,  until  the  shares  of  the  said  children  should  become  payable,  the  interest  thereof 
should  be  paid  to  his  sister  :  and  he  requested  his  executors,  as  soon  as  might  be  after 
his  decease,  to  set  apart  a  sufficient  fund  for  paying  the  legacies  to  his  sister's  children, 
as  they  became  due,  and  in  order  that  his  sister  might  receive  the  interest  thereof  in 
the  meantime  :  and,  in  case  his  sister  should  die  before  all  her  sons  attained  21,  and 
before  all  her  daughters  attained  that  age  or  married,  then  he  directed  that  the  interest 
of  the  legacies  provided  for  them  should  be  applied  for  their  education  and  maintenance. 
It  was  in  consequence  of  this  last  clause  that  Sir  W.  Grant,  Master  of  the  Rolls,  held 
that  the  after-born  children  were  entitled  to  legacies ;  as  it  shewed  that  the  testator 
conceived  his  sister  could  not  die  leaving  any  child  that  would  not  be  provided  for  by 
him.  In  Scott  v.  The  Earl  of  Scarborough  (1  Beavan,  154)  the  testator  directed  his 
trustees  to  accumulate  the  rents  and  interest  of  his  real  and  personal  estate  for  20 
years  after  his  death,  and  then  to  stand  possessed  of  the  accumulated  fund,  in  trust 
for  all  and  every  the  [324]  children  and  child  of  three  of  his  children  whom  he  named, 
then  born  or  who  should  thereafter  be  born  during  the  lifetime  of  their  respective  parents : 
and  it  was  in  consequence  of  those  last  words,  which  are  not  found  in  this  will,  that 
the  present  Master  of  the  Rolls  held  that  children  born  after  the  end  of  the  term  of 
20  years  were  entitled  to  share  in  the  fund. 

Mr.  Jacob  and  Mr.  Wood,  for  the  children  born  after  the  testator's  death,  relied 
on  Baha  v.  Balm  {ante,  vol.  iii.  p.  492),  and  Defflis  v.  Goldschmidt,  as  precisely  in  point. 
They  cited  also  SpracHing  v.  Nanier  (1  Dick.  344).  The  decision  in  Starrs  v.  Benhow 
is  rather  a  strong  one.  The  Master  of  the  Rolls  said  that,  in  that  case,  there  was  an 
immediate  gift  at  the  death  of  the  testator  :  but  here  there  is  no  gift  which  confers  a 
vested  interest  immediately  upon  the  death  of  the  testator.  In  Scott  v.  Lord  Scar- 
borough all  the  cases  on  the  subject  are  collected  ;  and  all  of  them  except  three  are 
cases  of  residuary  bequests.  In  this  case  the  testator  has  used  two  modes  of 
expression  :  one  is,  "children  begotten  or  to  be  begotten,"  and  the  other,  "children  " 
simply,  as  in  the  gift  to  the  children  of  Catherine  Healey  and  Sarah  Thompson.  The 
fair  inference,  therefore,  is  that,  when  he  used  the  latter  expression,  he  meant  to 
exclude  after-born  children:  for  the  Court  cannot  hold  that  the  word  "children," 
standing  by  itself,  means  the  same  as  "  children  to  be  begotten  ; "  for,  in  that  case, 
it  would,  in  effect,  strike  the  words,  "to  be  begotten,"  out  of  the  will. 

The  Vice-Ch.^nxellor  [Sir  L.  Shadwell].  The  principle  upon  which  the  Courts 
both  of  law  and  equity  act  in  construing  wills  is  to  give  the  pre-[325]-ference  to  that 
construction  which  is  in  favour  of  the  vesting  of  the  gift.  Thus  a  devise  to  A.  and 
his  children,  if  he  has  no  children  at  the  death  of  the  testator,  has  been  held  to  give 
him  an  estate  tail:  Wild's  case  (6  Rep.  16):  but,  if  he  has  children  living  at  the 
testator's  death,  then  it  has  been  held  that  he  and  ihis  children  take  as  joint-tenants. 
So,  if  there  is  a  bequest  to  the  children  of  A.,  begotten  and  to  be  begotten,  it  has  been 
generally  held  that  the  words  "to  be  begotten"  shew  only  that  the  testator 
contemplated  children  to  be  born  after  the  date  of  his  will  and  before  his  death. 

The  only  question  then  is,  whether  there  is  anything  in  this  will  which  prevents 
the  general  rule  from  applying.  With  respect  to  the  gifts  to  the  children  of  Catherine 
Healey  and  Sarah  Thompson,  I  have  to  observe  that  we  do  not  know  what  were  the 
ages  or  other  circumstances  of  those  individuals  at  the  time  when  the  will  was  made. 
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Perhaps  they  might  have  been  such  as  to  induce  the  testator  to  think  that  neither  of 
those  ladies  would  have  children  after  the  date  of  his  will.  ,.       .      ^ 

When  I  first  looked  at  the  will,  I  thought  that  there  might  be  something  in  the 
clause  which  provides  for  the  maintenance  of  the  legatees,  which  might  prevent  the 
general  rule  from  applying :  but,  on  further  consideration,  I  am  of  opinion  that  it  is 
quite  as  applicable  to  the  case  of  children  linng  at  the  death  of  the  testator  as  to  any 
other  case.  I  do  not,  therefore,  see  anything  in  the  language  of  this  will  which 
prevents  the  general  rule  from  applying. 

[326]    Jackson  v.  Cassidy.     May  8,  June  15,  1841. 

Practice.     Affidavits.     Injunction. 

Special  injunction  dissolved  with  costs,  office  copies  of  the  affidavits  in  support  of  it 
not  having  been  obtained  when  it  was  moved  for. 

Motion  by  the  Defendant  to  discharge  a  special  injunction  obtained  by  the 
Plaintiff  on  the  27th  of  March  last,  on  the  ground  that  the  affidavits  on  which  the 
injunction  had  been  obtained  were  not  filed,  or,  at  all  events,  that  office  copies  of 
them  were  not  procured  at  the  time  when  the  injunction  was  applied  for. 

The  Vice-Changellor  ordered  the  motion  to  stand  over,  in  order  that  the  precise 
time  at  which  the  affidavits  were  filed  and  the  office  copies  delivered  might  be 
ascertained  from  the  clerk  of  the  Affidavit  Office. 

June  15.  It  did  not  distinctly  appear,  from  the  statement  made  by  the  clerk  of 
the  Affidavit  Office,  whether  the  affidavits  were  filed  at  the  time  when  the  injunction 
was  moved  for ;  but  it  clearly  appeared  that  office  copies  of  them  were  not  obtained 
till  after  that  time  ;  and,  on  that  account, 

The  Vice-Chancellor  [Sir  L.  Shad  well],  dissolved  the  injunction,  with  costs.  (1) 

Mr.  Wigram  and  Mr.  Hetherington,  for  the  Defendant. 

Mr.  Knight  Bruce  and  Mr.  Goodeve,  for  the  Plaintiffi 


[327]    Jones  r.  Goodrich.     Nov.  14,  21,  22,  1839. 

[S.  G.  9  L.  J.  Ch.  (N.  S.)  120;  4  Jur.  98.] 

Receiver. 

Pending  a  contest  between  the  Plaintift'  and  Defendant  in  the  Ecclesiastical  Court, 
as  to  the  validity  of  two  wills  made  by  the  testatrix,  the  Plaintifl'  filed  a  bill  for 
a  receiver  of  the  testatrix's  estate,  and  to  set  aside  an  assignment  made  by  her  to 
the  Defendant.  The  Court  declined  to  appoint  a  receiver  of  the  property  comprised 
in  the  assignment,  that  property  being  claimed  by  the  Defendant,  independently  of 
either  will. 

The  Plaintitt'  was  the  executor  and  residuary  legatee  under  a  will  made  by 
Harriett  Lloyd,  the  testatrix  in  the  cause.  The  Defendant  was  the  executor  and 
residuary  legatee  under  a  subsequent  will  of  the  same  testatrix.  The  object  of  the 
bill  was  to  have  a  receiver  appointed  of  the  testatrix's  personal  estate,  including 
certain  leasehold  houses,  pending  a  contest  between  the  parties  in  the  Ecclesiastical 
Court,  as  to  the  validity  of  the  two  wills  ;  and  also  to  set  aside  an  assignment  of  the 
houses  which  the  testatrix  had  made  to  the  Defendant,  on  the  ground  that  the 
Defendant  had  obtained  it  by  the  exercise  of  undue  influence  over  the  testatrix's 
mind. 

(1)  See  Beam.  Ord.  56,  57. 
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Mr.  Knight  Bruce  and  Mr.  James  Russell,  for  the  Plaintift",  now  moved  for  the 
receiver.     They  relied  upon  Edmunds  v.  Bird  (1  V.  &  B.  542). 

[328]  The  motion  was  opposed  by  Mr.  Wigram  and  Mr.  Bethell,  for  the  Defendant. 
They  cited  Bent  v.  Bennett  (ante,  vol.  vii.  p.  .539). 

The  Vice-Chaxcellor  [Sir  L.  Shadwell]  granted  the  motion. 

The  Lord-Ch.ancellor  [Lord  Cottenham]  afterwards  discharged  His  Honor's 
order  so  far  as  it  related  to  the  rents  and  profits  of  the  leasehold  houses,  on  the 
ground  that  the  Defendant  claimed  those  houses  adversely  to  both  the  wills.  His 
Lordship  declined  to  follow  the  order  made  in  Edmunds  v.  Bird,  and  relied  upon  the 
following  passages  in  Lord  Hardwicke's  judgment  in  JFills  v.  Rich  (2  Atk.  2S.5). 

"If  both  parties  in  this  case  had  not  brought  their  bills  and  submitted  the  matters 
in  dispute  to  Chancery,  I  should  have  been  inclined  to  have  left  the  whole  to  the 
discretion  of  the  Spiritual  Court  who,  in  cases  of  controverted  wills,  appoint  an 
administrator,  pendente  lite,  to  take  care  of  the  estate. 

"  "Where  a  person,  let  him  be  heir  at  law  or  next  of  kin,  or  any  other  man  what- 
ever, keeps  possession  of  the  testator's  real  or  leasehold  estate,  such  an  administrator 
is  entitled  to  bring  ejectments  for  the  recovery  of  the  possession  ;  indeed,  this  did 
admit  of  a  doubt  in  Courts  of  law  for  a  considerable  time,  but  is  now  fully  settled, 
ever  since  the  case  of  JFalker  v.  Woollastm,  in  the  Court  of  King's  Bench  "  (2  P. 
W.  .576). 

[329]     Bextley  v.  Foster.    Nov.  18,  19,  1839. 

Copipight.     Alien. 

If  an  alien  resident  abroad  composes  a  work  there,  but  publishes  it  first  in  this 
country,  he  is  entitled  to  the  protection  of  the  laws  of  this  country  relating  to 
copyright :  semble. 

Motion  to  dissolve  an  injunction  restraining  the  Defendant  from  pirating  a  work 
the  copyright  of  which  the  Plaintiff,  in  July  1833,  purchased  of  the  author,  who  was 
a  citizen  of  the  L^nited  States  of  America,  and  was  domiciled  and  resident  there. 

Mr.  Wigram  and  Mr.  K.  Parker,  in  support  of  the  motion,  referred  to  the  Acts  of 
Parliament  by  which  copyright  in  books  was  vested  in  and  secured  to  the  authors 
(8  Anne,  c.  19  ;  12  Geo.  2,  c.  36  ;  -11  Geo.  3,  c.  107  ;  54  Geo.  3,  c.  1.56) ;  and  also  to 
the  Acts  of  Parliament  (which  they  said  were  in  pari  maleriil)  by  which  the  copyright 
in  prints,  engravings  and  other  works  of  art  was  vested  in  and  secured  to  the  inventors 
(8  Geo.  2,  c.  13 ;  7  Geo.  3,  c.  38  ;  17  Geo.  3,  c.  57  ;  34  Geo.  3,  c.  23  ;  38  Geo.  3,  c. 
71  ;  54  Geo.  3,  c.  56) :  and  they  contended,  from  the  language  of  those  Acts,  that  no 
works  were  protected  thereby,  except  such  as  were  composed  or  invented,  as  well  as 
printed  and  published  in  this  country  ;  and,  consequently,  that  the  author  of  the  work 
in  question  being  an  alien  resident  abroad,  and  ha\ing  written  the  work  there,  could 
have  no  property  in  it,  and,  therefore,  could  assign  none  to  the  Plaintiff:  that  if 
international  copyright  existed  under  the  before-mentioned  Acts,  the  1st  &  2d  Vict. 
c.  59  (for  securing  to  authors  in  certain  cases  the  benefit  of  international  copyright) 
was  unnecessary. 

[330]  The  following  cases  were  cited  in  support  of  the  motion  ;  Delondre  v.  Skaw 
(ante,  vol.  ii.  p.  237) ;  Page  v.  Tonmsherul  (ante,  vol.  v.  p.  395) ;  Clementi  v.  Walker 
(2  Barn.  &  Cress.  861) ;  D'Almaine  v.  Boosey  (1  Youn.  &  Coll.  288). 

Mr.  Knight  Bruce,  Mr.  Jacob  and  Mr.  Adams,  for  the  Plaintiff,  said  that  there 
was  nothing  in  the  Acts  of  Parliament  relating  to  copyright  which  prevented  an  alien 
friend  from  having  the  benefit  of  them  wherever  his  work  was  composed,  provided  it 
was  first  published  in  this  country. 

The  Vice-Chaxcellor  [Sir  L.  Shadwell]  said  that,  in  his  opinion,  protection  was 
given  by  the  law  of  copyright  to  a  work  first  published  in  this  country,  whether  it  was 
written  abroad  by  a  foreigner  or  not :  that  if  an  alien  friend  wrote  a  book,  whether 
abroad  or  in  this  country,  and  gave  the  British  public  the  advantage  of  his  industry 
and  knowledge  by  first  publishing  the  work  here,  he  was  entitled  to  the  protection 
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of  the  laws  relating  to  copyright  in  this  country :  but  as  the  question  which  had  been 
discussed  was  a  legal  one,  he  should  direct  the  Plaintiff  to  bring  an  action  within 
three  weeks,  for  the  purpose  of  trying  his  right,  and  should  continue  the  injunction 
in  the  meantime.(l) 

[331]     LiVESEY  V.  LiVESEY.     Nov.  20,  1839. 

Exception. 

Where  an  exception  to  a  report  not  only  states  that  the  Master  ought  not  to  have 
reported  as  he  has  done,  but  suggests  what  he  ought  to  have  found  ;  the  Court,  if 
it  allows  the  exception  and  refers  it  back  to  the  Master  to  review  his  report,  intends 
not  to  adopt  the  conclusion  suggested,  but  that  the  whole  subject  of  the  reference 
shall  be  reconsidered  by  the  Master,  either  upon  the  old  evidence,  or  upon  that  and 
any  other  evidence  which  may  be  brought  before  him. 

In  this  case,  The  Vice-Chancellor  ruled  that,  where  an  exception  to  the  Master's 
report  not  only  states  that  the  Master  ought  not  to  have  reported  as  he  has  done,  but 
sut'fests  what  he  ought  to  have  found,  the  Court,  if  it  allows  the  exception  and  refers 
it  back  to  the  Master  to  review  his  report,  does  not  adopt  the  conclusion  which  the 
exception  suggests  that  the  Master  ought  to  have  come  to  ;  but  intends  that  the 
whole  subject  of  the  reference  shall  be  reconsidered  by  the  Master,  either  upon  the 
old  evidence  alone,  or  upon  that  and  any  other  evidence  which  the  parties  may  think 
proper  to  bring  before  him. 

Mr.  Knight  Bruce,  Mr.  Jacob,  Mr.  Bethell,  Mr.  Anderdon  and  Mr.  Greene  were 
counsel  in  the  case.  The  cases  of  Twyford  v.  Trail  (3  Myl.  &  Cr.  645)  and  Church  v 
King  (2  Myl.  &  Cr.  220)  were  referred  to  in  the  course  of  the  argument. 

[332]     Beadles  v.  Burch.     Nov.  20,  22,  23,  27,  1839. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  57 ;  4  Jur.  189.  As  to  parties,  see  Phelp  v.  Amcoits,  1869 ; 
17  W.  R.  703;  Baker  v.  Loader,  1872,  L.  R.  16  Eq.  57.  Cf.  Burstall  v.  Beyfus, 
1884,  26  Ch.  D.  35.] 

Parties.     Solicitor.     Fraud.     Administrator. 

A  solicitor  who  has   joined  with  his  client  in  practising  a   fraud  may  be  made  a 

Co-defendant  to  a  suit  to  set  aside  the  transaction. 
A.  died  intestate,  having  bona  notabilia  in  two  dioceses ;  and  B.  took  out  a  prerogative 

administration  to  him.     One  of  A.'s  next  of  kin  afterwards  died  intestate,  and  C. 

took  out  administration  to  him  in  the  Diocese  of  P.     Held,  on  demurrer,  that  a  bill 

by  C.  against  B.  relating  to  A.'s  estate  was  sustainable ;  as  it  did  not  appear  that 

B.  was  not  residing  within  the  Diocese  of  P. 

The  Defendant,  Burch,  having  possessed  himself  of  the  personal  estate  of  Knightley 
Adams,  late  of  Paddington  in  Middlesex,  deceased,  under  a  pretended  will,  some  of 
the  next  of  kin  instituted  proceedings  against  him  in  the  Court  of  Chancery  for  the 
purpose  of  securing  the  deceased's  property,  and  also  in  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury  for  the  purpose  of  setting  aside  the  pretended  will.  The 
Court  of  Chancery  appointed  a  receiver  of  the  estate,  and  the  Prerogative  Court 
adjudged  the  will  to  be  fraudulent,  and  that  Knightley  Adams  had  died  intestate  ; 
and  it  appointed  Lydia  Coleman,  the  wife  of  the  Defendant,  T.  Coleman,  one  of  the 
next  of  kin,  administratrix  to  the  deceased. 

An  agreement  for  compromising  the  above-mentioned  suits  was  afterwards  made 

(1)  An  action  was  accordingly  commenced,  but  the  Defendant  consented  to  a 
verdict  being  taken  against  him. 
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between  the  next  of  kin  and  Burch  ;  one  of  the  terms  of  which  was  that  the  draft  of 
it  should  be  settled  by  counsel  on  behalf  of  all  parties,  and,  as  so  settled,  should  be 
finally  approved  of  and  adopted  by  them.  The  draft  was  settled  accordingly  ;  but, 
pending  a  discussion  which  afterwards  took  place  between  the  parties  and  their 
solicitors,  relative  to  the  particulars  and  value  of  the  intestate's  property  as  stated  in 
the  draft,  a  fraudulent  scheme,  as  the  bill  alleged,  was  resorted  to  by  Burch  and  his 
solicitors  in  collusion  together  and  in  collusion  with  T.  Coleman  and  Lydia,  his  wife, 
and  their  solicitors,  for  procuring  the  agreement  to  be  completed  on  terms  more 
favourable  to  Burch  than  those  contained  in  the  draft  settled  by  [333]  counsel,  by 
relieving  Burch  from  a  portion  of  the  costs,  charges  and  expenses  which,  according  to 
the  draft,  he  was  to  pay :  and,  in  order  to  carry  such  scheme  into  effect,  Messrs. 
James  &  Sons,  Burch's  solicitors,  without  any  communication  to  the  Plaintiffs  (who 
were  two  of  the  surviving  next  of  kin,  and  the  administrator  of  one  of  the  deceased 
next  of  kin  of  the  intestate)  caused  the  draft  to  be  altered  in  certain  material  respects, 
and  an  engrossment,  made  by  them  therefrom,  to  be  executed  on  the  17th  of  May 
1838  by  the  Plaintiffs  and  the  other  parties  to  the  agreement.  The  bill  then  set 
forth  the  deed  of  compromise  as  executed  by  the  parties,  and  pointed  out  in  what 
respects  it  differed  from  the  draft  settled  by  counsel :  and  it  alleged  that  the  Plaintiffs 
were  prevailed  on  to  execute  the  deed  so  improperly  and  fraudulently  altered  upon 
the  faith  of  assurances  made  to  them,  that  the  engrossment  corresponded  with  the 
draft  settled  by  counsel,  and  in  ignorance  that  any  alteration  had  been  made  therein  : 
that  Sarah  Robinson,  one  of  the  intestate's  next  of  kin  and  one  of  the  parties  to  the 
deed  of  compromise,  died  on  the  5th  of  July  1839,  and  letters  of  wlministratimi  of  all 
ani  singular  her  goods  and  chattels  were  granted  hy  the  Consistory  Court  of  Peterborough  to 
the  Plaintiff,  William  Robinson,  her  husband  ;  and  he  thereby  became  her  legal 
personal  representative.  The  bill  charged  that  although  Messrs.  James  &  Sons  and 
the  solicitors  of  T.  Coleman  and  Lydia,  his  wife,  acted  only  as  solicitors  in  respect  of 
the  matters  mentioned  in  the  bill,  yet  the  Plaintiffs  were  entitled  to  sue  them  in 
respect  thereof,  and  to  have  a  discovery  from  them  of  the  means  by  which,  and  of 
the  circumstances  under  which,  the  before-mentioned  alterations  were  inserted  in  the 
deed  of  compromise ;  and  to  charge  them  personally  with  the  costs  of  the  suit ;  and 
the  more  especially  as  Coleman  and  wife  and  [334]  Burch  pretended  that  they  left 
the  entire  management  of  the  aforesaid  matters  to  their  solicitors  respectively,  and, 
consequently,  they  could  not  personally  make  any  answer  or  give  any  discovery  in 
respect  thereof.  The  bill  prayed  that  the  alterations  made  in  the  deed  of  compromise 
might  be  declared  to  be  fraudulent  and  void  :  and  that  the  deed  might  be  rectified 
and  made  conformable  to  the  draft  settled  and  approved  of  as  aforesaid  ;  and  that  the 
compromise  might  be  carried  into  effect  on  the  footing  of  and  as  provided  by  the 
draft ;  and  that  the  Defendants,  Burch,  Coleman  and  wife,  and  their  solicitors  might 
be  decreed  to  pay  the  costs  of  the  suit,  and  the  costs  of  rectifying  the  deed  of 
compromise. 

Messrs.  James  &  Sons  and  Burch  separately  demurred  to  the  bill  for  want  of 
equity  and  because  the  legal  personal  representative  of  Sarah  Robinson  was  not  made 
a,  party  to  the  suit. 

Mr.  Wakefield  and  Mr.  Koe,  in  support  of  the  first  cause  of  demurrer,  said  that 
Messrs.  James  &  Sons  were  not  personally  interested  in  procuring  the  deed  of  com- 
promise to  be  executed  by  the  Plaintiffs,  but  acted  merely  as  agents  in  the  business ; 
and  that  a  bill  to  obtain  discovery  and  payment  of  costs  could  not  be  sustained  against 
an  agent;  Mitf.  Treat.  3d  edit.  p.  152.  Bennet  v.  Fade  (2  Atk.  324;  see  328),  Le 
Texier  v.  The  Margravine  of  Anspach  (15  Ves.  159),  Fenton  v.  Hughes  (7  Ves.  287). 

In  support  of  the  second  cause  of  demurrer  they  said  that  it  appeared  by  the 
recitals  in  the  deed  of  compromise  that  the  intestate  died  possessed  of  bona  notabilia 
[335]  in  Middlesex  and  Hampshire,  and  that  a  great  portion,  if  not  the  whole,  of  his 
property  remained  in  specie  and  unad ministered  ;  that  there  was  no  suggestion  in  the 
bill  that  he  left  any  debts ;  that  as  administration  to  his  effects  had  been  granted  to 
Lydia  Coleman  by  the  Prerogative  Court,  his  estate  must  have  been  administered  in 
that  Court  if  the  Court  of  Chancery  had  not  interfered  ;  that  the  person  to  whom 
letters  of  administration  were  granted  by  a  Consistory  Court  was  not  thereby 
constituted  the  personal  representative  of  the  deceased,  except  within  the  diocese ; 
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and,  consequently,  the  Plaintiff,  Robinson,  could  not  cite  Lydia  Coleman  to  exhibit 
an  inventory  of  the  intestate's  effects,  or  take  any  other  proceedings  against  her  in 
the  Prerogative  Court.  Hilliard  v.  Cox  (1  Lord  Raym.  562  ;  and  2  Salk.  7-16),  Young 
V.  Elwortlui  (1  Myl.  &  Keen,  215),  Newman  v.  Hodgson  (7  Ves.  409),  Thomas  v.  Davies 
{\2  Ves.  417),  Challncn-  v.  Murhall  (6  Ves.  118),  Scarih  v.  The  Bishop  of  London  (1 
Haggard's  Eccles.  Rep.  625). 

Mr.  Knight  Bruce,  Mr.  Girdlestone  and  Mr.  R.  W.  E.  Forster,  in  support  of  the 
bill.  The  argument  in  support  of  the  demurrer  has  confounded  the  case  of  the 
personal  representative  of  an  original  intestate  with  the  case  of  the  personal  repre- 
sentative of  one  of  his  next  of  kin. 

There  is  a  total  absence  of  any  statement  in  the  bill  that  Mrs.  Robinson  had  bona 
notabilia  out  of  the  Diocese  of  Peterborough  :  and  it  cannot  be  fairly  inferred  that  the 
deed  of  compromise  created  bona  notabilia  out  [336]  of  that  diocese ;  for  there  may  be 
nothing  to  be  received  by  the  next  of  kin  under  that  deed.  The  whole  of  the 
intestate's  property  may  be  exhausted  in  paying  his  debts.  The  allegation  as  to  the 
representation,  which  must  be  taken  to  he  true,  is  that  letters  of  administration  of 
all  and  singular  the  goods  and  chattels  of  Sarah  Robinson  were,  on  the  5th  day  of  July 
1839,  granted  by  the  Consistory  Court  of  the  Bishop  of  Peterborough  unto  the 
Plaintiff  William  Robinson  ;  and  that  he  thereby  became  and  is  now  the  sole,  legal 
personal  representative  of  the  said  Sarah,  his  late  wife.  That  allegation,  according  to 
all  fair  intendment,  must  be  taken  to  mean  the  legal  personal  representative  of  his 
late  wife  for  the  purposes  of  the  suit.  It  is  one  thing  to  require  a  prerogative 
administration  to  be  taken  out  before  the  money,  which  is  the  subject  of  the  suit,  is 
paid  out  of  Court ;  and  another  thing  to  say  that  the  suit  shall  not  go  on  until  a 
prerogative  administration  has  been  taken  out.  That  distinction  was  taken  by  the 
present  Master  of  the  Rolls  in  Metcalfe  v.  Metcalfe  (1  Keen.  74).  His  Lordship  says  : 
"  It  does  not  appear  to  me  that  this  demurrer  can  be  sustained.  It  is  very  true  that 
a  prerogative  probate  or  administration  must  be  obtained  before  money  can  be  paid 
out  of  Court :  and,  in  Young  v.  Elwwthy,  Sir  John  Leach  was  of  opinion  that  it  was 
necessary  to  produce  a  prerogative  probate  before  the  decree  could  be  drawn  up :  bat 
no  case  has  ever  gone  to  the  extent  that  a  party  cannot  commence  a  suit  without  a 
prerogative  administration,  or  that,  if  he  does  so,  the  suit  may  be  stopped  by  demurrer. 
Whether  the  intestates,  to  whose  estates  the  Plaintiff  has  taken  out  administration, 
had  any  goods  out  of  the  province  of  York  does  not  appear  upon  these  proceedings. 
The  Plaintiff  has  obtained  such  adminis-[337]-tration  as  constitutes  him  the  legal 
personal  representative  of  each  of  the  deceased  parties ;  and,  though  it  may  become 
necessary,  in  the  progress  of  the  suit,  that  the  Plaintiff  should  obtain  a  prerogative 
administration  out  of  the  Court  of  the  Archbishop  of  Canterbury,  that  does  not  appear 
to  me  to  be  a  sufficient  reason  for  saying  that  this  suit  should  not  be  permitted  to 
proceed :  for  the  Defendants  will  have  the  opportunity  of  raising  the  objection  by 
their  answer." 

There  is  no  case  in  which  the  Court  has  adjudicated  that  an  agent,  charged  with 
having  been  personally  guilty  of  a  fraud,  cannot  be  made  a  party  to  a  suit  against 
his  principal.  Moreover,  in  this  case,  distinct  and  substantive  relief  is  prayed  against 
Messrs.  James  &  Sons.  We  ask  that  they  may  pay  not  only  the  costs  of  the  suit, 
but  also  the  costs  of  rectifying  the  deed  of  compromise,  which  is  distinct  and  substantive 
relief :  and  it  never  has  been  decided  that  a  Plaintiff  cannot  make  an  agent  a  party  to 
a  suit  for  the  purpose  of  having  specific  relief  against  him  in  respect  of  the  part 
which  he  has  taken  in  the  transaction  which  forms  the  subject-matter  of  the  suit. 
Mitf.  Treat.  4th  edition,  162.  ISulkeley  v.  Dunbar  (1  Anst.  37),  Bowles  v.  Stewart 
(I  Scho.  &  Lef.  209). 

Nov.  27.  The  Vice-Chancellor  [Sir  L.  Shadwell].  In  this  case  I  have  read 
through  the  whole  of  the  bill,  and  am  of  opinion  that  it  states  such  a  case  as  requires 
an  answer. 

It  was  said  that  it  was  improper  to  file  the  bill  against  Messrs.  James  &  Sons : 
but  there  can  be  no  doubt  of  the  propriety  of  filing  such  a  bill,  if  what  is  stated  [338] 
by  Lord  Redesdale,  in  the  2d  edition  of  his  work  on  Pleading,  and  repeated  word  for 
word,  in  the  4th  edition,  is  correct.     There  his  Lordship  states  in  the  most  explicit 
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language  that :  "  Where  bills  have  been  filed  to  impeach  deeds  on  the  ground  of  fraud, 
attornies  who  have  prepared  the  deeds,  and  other  persons  concerned  in  obtaining  them, 
have  been  frequently  made  Defendants,  as  parties  to  the  fraud  complained  of,  for  the 
purpose  of  obtaining  a  full  discovery  ;  and  no  case  appears,  in  the  books,  of  a  demurrer 
by  such  a  party,  because  he  had  no  claim  of  interest  in  the  matter  in  question  by  the 
bill."  This  is  stated  by  Lord  Kedesdale  without  any  authority.  Then  he  goes  on  in 
the  next  sentence  :  "  Indeed  an  attorney,  under  such  circumstances,  being  brought  as 
a  party  to  the  suit  to  a  hearing,  has  been  ordered  to  pay  costs,  apparently  on  the 
same  ground  as  costs  were  awarded  against  arbitrators  in  the  cases  of  their  misconduct 
before  noticed."  For  this  his  Lordship  does  give  an  authority,  but  with  a  wrong 
refereuce.(l)  In  the  -Ith  edition,  published  by  Mr.  Jeremy,  the  sentence  is  preserved 
as  it  stood  in  the  2d  edition.  I  cannot  suppose  that  a  person  of  his  Lordship's 
experience  would  have  stated  in  his  book  that  attornies  had  been  made  parties  to 
such  bills  if  there  could  be  any  doubt  that  such  had  been  the  case.  In  the  case  of 
Le  Texier  v.  The  Margravine  of  Anspach  the  opinion  of  Lord  Eldon  is  thus  expressed  : 
"  Where  an  attorney  or  other  agent  is  so  involved  in  the  fraud  charged  by  the  bill, 
that,  though  a  reconveyance  or  other  relief  cannot  be  prayed  against  him,  a  Court  of 
Equity  will,  rather  than  that  the  Plaintiff  should  not  have  his  costs,  order  that  agent 
to  pay  them ;  if  he  is  made  a  [339]  party,  the  Plaintiff  must  pray  that  he  may  pay 
the  costs ;  otherwise  a  demurrer  will  lie."  From  this  passage  in  Lord  Eldon's  judg- 
ment it  is  clear  that  his  Lordship  took  it  for  granted  that  the  practice  was  as  Lord 
Eedesdale  had  laid  it  down.  In  Bowles  v.  Stewart  Lord  Redesdale  himself  acted  on 
what  he  had  stated  in  the  second  edition  of  his  work;  for  there  he  says:  "As  to 
Mr.  Bowles's  solicitor,  he  was  acting  for  his  client ;  but  his  duty  as  a  solicitor  did 
not  bind  him  to  assist  his  client  in  an  act  of  injustice.  I  am  sorry  a  man  who  has 
had  so  ample  a  testimonial  to  his  character  should  have  been  led  into  such  a  mistake  ; 
but  his  zeal  for  his  client  has  led  him  too  far :  he  has  properly  been  made  a  party. 
He  was  an  acting  party  in  the  transaction,  and  properly  brought  to  a  hearing,  and 
ought  to  be  chargeable  with  the  costs,  so  far  as  they  relate  to  the  release,  in  case 
they  cannot  be  recovered  from  Richard  Bowles."  So  that  here  is  a  judicial  recognition 
of  the  doctrine  stated  by  Lord  Redesdale  in  his  Treatise  on  Pleading. 

I  wish  it  to  be  understood  that  I  am  now  merely  proceeding  upon  the  footing  of 
the  statements  contained  in  the  bill,  and  desire  that  Messrs.  James  &  Sons  will  not 
suppose  I  have  the  least  suspicion  of  the  purity  of  their  intentions  in  acting  as  they 
have  done.  I  have  known  them  too  long  to  suppose  that  they  would  be  guilty  of  any 
impropriety  of  conduct.  But,  from  what  is  stated  in  the  bill,  I  think  that  they  have 
been  properly  made  parties,  and  that  what  is  prayed  against  them  is  properly  prayed. 

The  point  raised  by  the  second  demurrer  is  more  important.  It  seems  to  me  to 
be  an  astonishing  proposition  that,  in  no  case,  is  a  person  who  has  obtained  a  [340] 
diocesan  probate  or  administration  capable  of  being  a  Plaintiff  in  equity.  I  always 
thought  it  was  a  rule  that  such  a  party  could  bring  an  action  in  any  of  the  Courts  in 
Westminster  Hall ;  and,  if  he  may  bring  any  action,  of  course,  equity,  which  follows 
the  law,  would  permit  him  to  file  a  bill.  The  case  of  Hilliard  v.  Cox  clearly  proves 
that  a  diocesan  administrator  can  support  an  action  at  law.  There  a  special  plea  was 
put  in,  not  on  the  ground  that  a  diocesan  administrator  could  not  support  the  action, 
but  because  the  letters  of  administration  ought  to  have  been  taken  out  in  another 
diocese :  and  if,  in  the  present  case,  it  had  appeared  on  the  face  of  the  pleadings 
that  there  could  not  properly  have  been  an  administration  fi-om  the  Consistory  Court 
of  Peterborough,  that  would  have  been  a  good  ground  of  demurrer. 

But  the  case  stands  differently.  Here  Knightley  Adams  had  died  intestate ;  and, 
after  some  contest,  a  prerogative  administration  to  his  effects  was  granted  to  Lydia 
Coleman.  Sarah  Robinson  was  one  of  the  next  of  kin  of  the  intestate ;  and  the  right 
which  she  had  was  a  right  to  sue  the  administratrix  for  her  portion  of  the  clear 
residue,  after  all  the  property  had  been  turned  into  money,  and  the  debts  and  funeral 
expenses  of  the  intestate  satisfied.  It  is  of  no  importance  that  the  first  intestate  was 
possessed  of  property  in  different  dioceses,  as  the  right  of  his  next  of  kin  was  not 

(1)  The  authority  cited  is  2  Atk.  234,  instead  of  324;  see  Treat,  on  Plead.  3d 
edit.  1.53;  4th  edit.  189. 
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to  the  specific  chattels  of  which  he  died  possessed,  but  to  the  clear  surplus  of  the 
proceeds  of  his  personal  estate,  after  payment  of  all  the  demands  upon  it.  Now  there 
is  nothing,  on  the  face  of  the  bill,  to  shew  that  Lydia  Coleman  was  not  residing  in 
the  Diocese  of  Peterborough :  and,  therefore,  my  opinion  on  this  part  of  the  case  is 
that  it  may  very  well  be  that  the  diocesan  administration  [341]  which  was  granted 
to  T.  Kobinson,  the  husband  of  Sarah  Kobinson,  was  properly  granted.  Consequently, 
that  ground  of  the  demurrer  fails;  and,  in  my  opinion,  it  must  be  altogether 
overruled  with  costs. 


[341]    Morris  v.  Morgan.    Nm  23,  25,  1839. 

Demurrer.     Commission  to  Examine  Witnesses  Ah-oad. 

If  a  demurrer  to  a  bill  praying  relief  and  a  commission  to  examine  witnesses  abroad 
is  good  as  to  the  relief,  it  is  good  as  to  the  commission. 

The  Plaintiff  was  the  surviving  partner  and  the  personal  representative  of  his 
deceased  co-partner  in  a  mercantile  house  in  the  island  of  Java ;  and  the  house  having 
stopped  payment,  the  creditors,  in  March  1839,  entered  into  an  agreement  or  arrange- 
ment by  which  they  authorized  and  directed  the  Plaintift"  to  proceed  to  England  to 
get  in  the  debts  which  were  due  to  the  firm  from  various  persons  there,  and  to  remit 
the  amount  to  Java,  in  order  that  the  same  might  be  divided  rateably  amongst  the 
creditors.  The  Plaintiff  accordingly  proceeded  to  England ;  and  shortly  after  his 
arrival  the  Defendant,  who  resided  in  Java,  and  was  one  of  the  parties  to  the  agree- 
ment or  arrangement,  caused  an  action  to  be  brought  against  the  Plaintiff  in  the 
Court  of  Queen's  Bench,  for  the  recovery  of  the  debt  due  to  him.  The  bill  was 
thereupon  filed,  praying  that  it  might  be  declared  that  the  agreement  was  binding  on 
the  Defendant,  and  that  the  commencement  and  prosecution  of  the  action  was 
inconsistent  therewith,  and  a  fraud  upon  the  Plaintiff'  and  the  other  creditors  of  the 
firm ;  and  that  the  Defendant  might  be  enjoined  from  carrying  on  or  prosecuting 
any  proceedings  in  violation  thereof;  and  that,  in  the  meantime,  the  Defendant 
might  be  restrained  from  all  further  proceedings  in  the  action,  and  from  commencing 
or  prosecuting  any  [342]  other  proceeding  at  law  touching  the  matters  contained  in 
the  bill ;  and,  if  necessary,  that  the  Plaintiff  might  be  at  liberty  to  sue  out  one  or 
more  commissions  for  the  examination  of  witnesses  in  Batavia  and  elsewhere,  as  there 
might  be  occasion,  touching  such  matters.  The  Defendant  demurred  to  the  bill  for 
want  of  equity,  and  because  all  the  parties  to  the  agreement  of  March  1839  ought  to 
have  been  made  parties  to  the  suit. 

Mr.  Jacob  and  Mr.  Tennant  supported  the  demurrer,  for  want  of  equity,  on  the 
following  grounds  :  first,  that  there  was  no  consideration  for  the  agreement ;  and, 
secondly,  if  there  was,  that  it  was  not  one  of  the  terms  of  the  agreement  that  the 
Defendant,  or  any  of  the  other  parties  to  it,  should  abstain  from  suing  the  Plaintiff; 
that  the  bill  was  not  for  a  discovery  and  a  commission  to  examine  witnesses  abroad 
in  aid  of  the  Plaintiff's  defence  to  the  action ;  but  for  equitable  relief,  and  for  a 
commission  to  examine  witnesses  abroad  in  aid  of  the  Plaintiff's  title  to  that  relief ; 
and,  consequently,  if  the  Plaintiff  was  not  entitled  to  the  relief,  he  was  not  entitled 
to  the  commission,  which  was  incidental  to  the  relief. 

Mr.  Knight  Bruce  and  Mr.  Walker,  in  support  of  the  bill,  said  that  it  was  not 
necessary  that  any  consideration  for  the  agreement  should  flow  from  the  debtor ;  that 
it  was  entered  into  by  all  the  creditors  for  their  mutual  benefit ;  and  the  signature 
of  one  was  a  consideration  for  the  signature  of  every  other  creditor  ;  that  the  object 
of  the  agreement  was  to  obtain  an  equal  distribution  of  the  debts  to  be  got  in 
amongst  all  the  creditors ;  and  therefore  it  was  contrary  to  the  spirit  of  the  agree- 
ment that  one  of  the  creditors  should  sue  the  Plaintiff';  that  a  commission  to  examine 
wit-[343]-nesses  abroad  was  relief ;  and  that  it  was  sought,  by  the  bill,  to  obtain 
evidence  in  support,  not  only  of  the  equitable  relief,  but  of  the  Plaintiff"s  defence  to 
the  action ;  and,  therefore,  the  demurrer,  which  extended  to  the  commission,  covered 
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too  much.     Thorpe  v.  Macauley  (5  Madd.  218),  The  Earl  of  Suffolk  v.  Green  (1  Atk. 
4.50),  Mitf.  Treat.  149,  4th  edition. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  In  TJie  Earl  of  Suffolk  v.  Gh-een  the 
bill  seems  to  have  been  filed  for  a  discovery  and  also  to  perpetuate  the  testimony  of 
witnesses ;  and  the  Court  held  the  objection  to  the  discovery  to  be  good ;  but  over- 
ruled the  demurrer,  on  the  ground  that  the  Plaintiff  was  entitled  to  perpetuate  the 
testimony  of  the  witnesses ;  and,  in  Thorpe  v.  Macauley,  the  Court  gave  the  Plaintiff 
the  commission,  although  it  thought  that  there  was  sutficient  ground  for  refusing  him 
the  discovery.  These  cases  are  not  opposed  to  the  general  rule  that,  where  a  bill 
prays  anything  besides  relief,  if  the  Court  allows  the  demurrer  to  the  relief,  it  covers 
everything,  and  the  bill  is  out  of  Court. 

Xow  this  bill  prays,  &c. — [His  Honor  here  read  the  prayer] — and,  for  the  purpose 
of  obtaining  that  relief,  it  represents  that  the  Plaintiff  had  carried  on  business  in 
Java,  in  co-partnership  with  a  gentleman  named  Haswell ;  that  Haswell  died  in  1838, 
and  shortly  afterwards  the  Plaintiff  stopped  payment ;  that  in  March  1839  the 
creditors  of  the  firm  entered  into  an  agreement  by  which  they  agreed  to  sanction  the 
Plaintiff's  departure  for  England,  he  undertaking  to  act  as  their  agent  in  collecting  the 
assets  of  the  firm  in  that  country  ;  [344]  but  the  agreement  does  not  contain  any  stipu- 
lation that  the  creditors  should  not  sue  the  Plaintiff.  Then, 'towards  the  end  of  the  bill, 
there  is  an  allegation  that  the  Defendant  pretends  that  there  never  was  any  agree- 
ment or  understanding,  between  the  Plaintiff  and  the  creditors,  that  the  creditors  or 
any  of  them  should  suspend  any  proceeding  which  they  might  be  entitled  to  take 
against  the  Plaintiff  for  the  recovery  of  their  debts  ;  and  then  the  bill  charges  the 
contrary  of  such  pretence  to  be  true ;  and  that  there  was  a  distinct  understanding, 
between  the  Plaintiff  and  the  creditors,  that  the  assets  which  might  be  recovered  in 
pursuance  of  the  agreement  or  authority  of  March  1839  should  be  divided  amongst 
them  rateably  and  in  proportion  to  their  debts,  and  without  any  preference  ;  and 
that  the  Plaintiff,  while  acting  by  virtue  thereof,  should  not  be  sued  for  such  last- 
mentioned  debts.  The  Plaintiff,  therefore,  does  not  charge  that  there  was  such  an 
agreement,  but  only  that  there  was  such  an  understanding ;  and,  therefore,  as  I  under- 
stand him,  he  admits  that  there  was  no  such  agreement.  I  think,  therefore,  on  the 
Plaintiff's  own  shewing,  that  this  demurrer  must  be  allowed. 

[345]    LANtiLEV  V.  Fisher.    Langley  i:  Overton.     Nov.  28,  1839. 

Impertinence.     Answer  to  a  Bill  of  Revivor. 

After  the  Defendants  had  answered  the  bill,  one  of  the  Plaintiffs  died ;  upon  which 
a  bill  of  revivor  was  filed,  praying  that  the  Defendants  might  answer  it.  The 
Defendants,  in  their  answer,  admitted  the  right  to  revive,  and  stated  that,  since 
answering  the  original  bill,  they  had  become  bankrupt,  and  obtained  their  certificates. 
Held,  that  those  statements  were  not  impertinent. 

After  the  cause  of  Langley  v.  Fisher  had  been  set  down  for  hearing,  one  of  the 
male  Plaintiffs  died,  and  one  of  the  female  Plaintiffs  married ;  in  consequence  of 
which  the  surviving  Plaintiffs  in  the  suit,  together  with  the  husband  of  the  female 
Plaintiff,  filed  a  bill  of  revivor  against  the  personal  representative  of  the  deceased 
Plaintiff  and  the  Defendants  to  the  original  suit,  stating  the  above-mentioned  facts, 
and  praying  that  the  Defendants  might  answer  the  premises,  and  that  the  original 
suit  and  the  proceedings  therein  might  be  revived,  or  that  the  Defendants  might  shew- 
good  cause  to  the  contrary. 

G.  D.  Fisher  and  X.  G.  Prideaux,  two  of  the  Defendants  to  the  original  bill,  pufc 
in  a  joint  and  several  answer  to  the  bill  of  revivor,  in  which  they  admitted  the  facts 
stated  in  that  bill,  and  added  that,  shortly  before  they  put  in  their  answer  to  the 
original  bill,  a  fiat  was  issued  against  Fisher,  under  which  he_was  declared  a  bankrupt, 
and  G.  Beard  and  C.  Fisher  were  appointed  assignees  of  his  estate  ;  that  after  the  two 
Defendants  had  put  in  their  answer  to  the  original  bill,  G.  D.  Fisher  obtained  his 
certificate,  and  a  fiat  issued  against  Prideaux,  under  which  he  was  declared  a  bank- 
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rupt,  and  F.  G.  Prideaux  and  R.  M.  Williams  were  appointed  assignees  of  his  estate ; 
that'  N.  G.  Prideaux  afterwards  obtained  his  certificate ;  that  the  Defendants  were 
advised  that  by  their  bankruptcies  the  proceedings  in  the  original  suit  became 
defective ;  but,  nevertheless,  the  [346]  Plaintiflfs  in  that  suit  did  not  file  any  supple- 
mental bill  for  the  purpose  of  making  the  Defendants'  assignees  parties  to  the  suit, 
nor  had  thev  made  the  assignees  Defendants  to  their  bill  of  revivor,  although  they  were 
well  aware  that  the  Defendants  had  become  bankrupt,  as  before  mentioned.  The  Defen- 
dants submitted  that,  previous  to  the  marriage  of  the  female  Plaintiff  and  to  the  death 
of  the  deceased  Plaintiff,  the  suit  had  become  defective  by  the  bankruptcies  of  the 
Defendants,  and  that  their  assignees  were  necessary  parties  to  the  original  suit,  and 
also  to  the  bill  of  revivor ;  and  they  prayed  the  same  benefit  of  the  objection  as  if 
they  had  pleaded  it  in  bar  to  the  bill  of  revivor ;  and  they  insisted  on  their  bank- 
ruptcies and  certificates,  and  on  the  6th  Geo.  4th,  c.  16  (to  amend  the  laws  relating  to 
bankrupts),  and  1st  &  2d  Will.  4,  c.  56  (to  establish  a  Court  in  bankruptcy),  in  bar 
to  the  bill  of  revivor,  and  to  so  much  of  the  original  bill  as  sought  an  account  against 
them  or  either  of  them,  or  to  make  them  or  either  of  them  personally  liable  in  respect 
of  the  matters  in  the  original  bill  stated ;  and  they  prayed  the  same  benefit  of  the 
matters  thereby  insisted  on,  as  if  they  had  pleaded  the  same  to  the  bill  of  revivor  or 
to  the  original  bill. 

The  Plaintiffs  excepted,  for  impertinence,  to  all  the  passages  in  the  answer,  except 
those  in  which  the  facts  stated  in  the  bill  of  revivor  were  admitted  ;  and  the  Master 
having  overruled  the  exceptions,  they  excepted  to  his  report. 

Mr.  Knight  Bruce,  Mr.  G.  Richards,  and  Mr.  Anderdon,  for  the  Plaintiffs.  The 
bill  to  which  this  answer  has  been  put  in  is  a  simple  bill  of  revivor;  the  sole  object 
of  it  is  to  restore  [347]  the  original  suit  to  the  position  in  which  it  stood  before  it 
became  abated :  and  the  order  to  revive  was  obtained  before  the  answer  was  filed. 
All  the  passages  comprised  in  the  exceptions  before  the  Master  are  wholly  immaterial, 
and  altogether  foreign  to  the  office  of  an  answer  to  a  bill  of  revivor.  If  a  Defendant 
disputes  the  Plaintiff's  right  to  revive,  he  cannot  do  so  by  answer,  but  must  either 
plead  or  demur.  The  mere  putting  in  of  an  answer  is  an  admission  of  the  right  to 
revive.  In  Wacjstaff  v.  Biyan  (1  Russ.  &  Myl.  28),  Sir  John  Leach,  Master  of  the 
Rolls,  says  :  "The  question  is  whether  long  statements  introduced  for  the  purpose  of 
shewing  that  there  has  been  irregularity  and  misconduct  in  the  proceedings  of  the 
Plaintiff  are  impertinent,  because  the  Defendant  can  have  no  advantage  of  them  with 
reference  to  the  order  of  revivor,  which  is  the  only  order  that  can  be  made  on  this 
bill.  In  my  opinion  it  would  lead  to  great  oppression  if  a  Defendant  were  at  liberty 
to  introduce  into  his  answer  matter  of  which  he  can  have  no  advantage  with  reference 
to  the  proceeding  which  he  is  called  on  to  answer."  His  Honor  then  points  out,  very 
pointedly,  the  principle  on  which  his  judgment  proceeds  ;  he  says,  "'The  principle  on 
which  I  proceed  is  that  nothing  ought  to  remain  in  the  answer,  except  that  which  is 
called  for  by  the  bill,  or  would  be  material  to  the  defence  with  reference  to  the  order 
or  decree  which  may  be  made  on  the  bill.  This  answer,  therefore,  is  impertinent,  in 
so  far  as  it  brings  forward  a  case  which  can  have  no  effect  on  the  order  of  revivor." 
In  Devaynes  v.  Mmris  (1  Myl.  &  Craig,  213;  see  225)  the  Lord  Chancellor  says: 
"  The  sole  question  is  whether  the  present  Plaintiff  is  entitled  to  put  the  cause  in  a 
proper  state  to  carry  on  the  decree."  In  this  [348]  case  it  would  be,  to  be  carried  onto  a 
decree.  "I  am  of  opinion  that,  according  to  the  practice  of  the  Court,  he  is  clearly  so 
entitled  without  any  reference  to  the  merits  of  the  decree  or  of  the  facts.  It  follows, 
therefore,  that  all  the  statements  in  the  answer  as  to  such  facts,  proceedings  and 
merits,  are  irrelevant.  If  the  proper  time  for  making  the  defence  has  been  permitted 
to  pass,  the  omission  cannot  be  supplied  in  this  manner ;  and,  if  new  matter  has 
arisen,  varying  the  situation  of  the  parties,  other  means  exist  of  bringing  it  forward  ; 
but  the  right  of  a  party  to  prosecute  the  decree,  and,  therefore,  to  do  what  is 
necessary  for  that  purpose,  cannot  depend  upon  the  merits  of  the  decree."  No  issue 
can  be  joined  upon  anything  contained  in  this  answer;  and  all  the  statements  in  it 
which  are  comprised  in  the  exceptions  are  wholly  irrelevant  to  the  object  of  the  bill, 
that  is,  to  restore  the  suit  to  the  condition  in  which  it  was  before  the  abatement  took 
place  :  and,  consequently,  the  Master  ought  to  have  reported  every  one  of  those 
statements  to  be  impertinent. 


I 
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The  other  cases  cited  were  Levris  v.  Bridgman  {ante,  vol.  ii.  p.  465),  Calrington  v. 
Uaulditch  {ante,  vol.  v.  p.  286),  Metcalfe  v.  Metcalfe  (1  Keen,  74),  and  Meireicether  v. 
Mellish  (13  Yes.  161). 

Mr.  Jacob  and  Mr.  Puller  appeared  for  the  Defendants,  in  support  of  the  Master's 
report ;  but 

The  Yice-Chancellor  [Sir  L.  Shadwell],  without  hearing  them,  said  :  None  of 
the  cases  which  have  been  cited  have  any  application  to  the  question  which  has  been 
raised  on  the  argument  of  these  exceptions. 

[349]  The  rule  is  that,  if  a  Plaintiff  files  a  bill  of  revivor,  and  the  Defendant 
objects  to  his  right  to  revive  the  suit,  he  must  do  so  by  demurrer,  where  the  ground 
of  objection  appears  on  the  face  of  the  bill ;  but,  if  the  objection  is  founded  on 
matter  extraneous  to  the  bill,  he  must  state  that  matter  by  way  of  plea.  If  the 
Defendant  does  not  either  plead  or  demur  to  the  bill  of  revivor,  an  order  to  revive 
may  be  obtained,  as  of  course,  at  the  expiration  of  eight  days  after  appearance. 

In  this  case  the  right  of  the  Plaintiffs  to  revive  the  suit  is  not  denied  by  the 
Defendants ;  but  what  the  Defendants  mean  to  represent  is  that  they  have  become 
bankrupt  and  have  obtained  their  certificates  since  putting  in  their  answer  to  the 
original  bill ;  and  that,  although  the  Plaintiffs  are  entitled  to  revive  the  suit,  yet  they 
cannot^have  a  decree  against  the  Defendants  in  the  same  form  as  they  might  have 
had  if  there  had  been  no  such  bankruptcies  and  certificates.  It  appears,  too,  from 
the  office  copy  of  the  bill,  that  the  subpiena  which  it  prays  for  is  one  which  requires 
the  Defendants  to  answer  the  bill  of  revivor,  as  well  as  to  shew  cause,  if  they  can, 
why  the  suit  should  not  be  revived.  These  Defendants,  by  their  answer,  do  represent 
what  they  had  a  right  to  represent,  namely,  that  the  Plaintiffs  cannot  have  a  deci'ee 
made  against  them  in  the  same  form  as  it  might  have  been  made  at  the  time  when 
they  put  in  jtheir  answers  to  the  original  bill.  And,  though  it  is  true  that  the 
objection  might  have  been  stated  at  the  Bar  at  the  hearing ;  yet  I  think  that  it  is  by 
no  means  incumbent  on  Defendants  who  are  called  on  to  answer  a  bill  of  revivor  to 
omit  any  facts  which  materially  concern  the  decree.  In  my  opinion,  the  Defendants 
to  such  a  bill,  in  case  they  are  required  to  answer  it,  have  the  same  right  as  all 
other  Defendants  have,  that  [350]  is,  to  state  in  their  answer  such  facts  as  are 
favourable  to  them,  as  shewing  that  the  same  decree  as  might  have  been  originally 
made  cannot  be  obtained  against  them  ;  notwithstanding  those  facts  do  not  tend  to 
shew  that  the  Plaintiffs  are  not  entitled  to  revive  the  suit. 

My  opinion,  therefore,  is  that  the  exception  to  the  Master's  report  must  be 
overruled. 


[350]     B.iXXATYXE  r.  Leader.     Jan.  18,  19,  20,  22,  23,  24,  June  24,  1841. 

[S.  C.  10  Sim.  230  ;  5  Jur.  573.] 

Ad  of  Banh-uptcy.     Fraudulent  Preference.     Order  and  Disposition. 

On  the  9th  of  May  1831  M.,  being  a  partner  with  R.  in  a  linen  manufactory,  sold  and 
assigned  his  share  in  the  partnership  to  L. ;  but  M.  being  apprehensive  that  the 
transaction,  if  made  public,  would  cause  a  run  on  certain  banks  in  which  he  was 
engaged,  and  might  prevent  his  being  re-elected  for  the  borough  of  A.,  which  he 
then  represented,  the  dissolution  of  the  partnership  between  him  and  R.,  and  the 
formation  of  the  new  partnership  between  R.  and  L.  was,  at  his  request,  not 
announced  in  the  Gazette  or  otherwise  made  public  until  the  3d  of  January  1832. 
On  the  2d  of  that  month  M.  stopped  payment,  and,  on  the  26th,  a  fiat  issued,  on  a 
debt  incurred  in  1830,  under  which  he  was  found  a  bankrupt.  On  the  11th  of  July 
1831  M.,  being  indebted,  on  bond,  to  the  trustees  of  his  son's  marriage  settlement, 
assigned,  at  his  son's  request,  a  house  and  furniture,  to  the  trustees,  as  a  security 
for  the  bond  debt.  At  the  time  of  the  assignment  M.  was  in  some  pecuniary 
difficulties  arising  from  the  failure  of  stock  transactions  and  other  speculations  in 
which  he  had  been  engaged.  Held,  that  under  all  circumstances  of  the  case  the 
assignment  was  not  a  fraudulent  conveyance  by  M.,  with  intent   to  defeat  or  delay 
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his  creditors,  and,  therefore,  not  an  act  of  bankruptcy  ;  and  that  his  share  in  the 
linen  business  was  not  in  his  order  and  disposition  up  to  the  3d  of  January  1832. 

In  and  prior  to  the  month  of  May  1831  John  Maberly  carried  on  the  business  of 
a  linen  manufacturer,  in  co-partnership  with  John  Baker  Richards,  at  Aberdeen  [351] 
and  other  towns  in  Scotland,  and  in  London,  under  the  firm  of  Maberly  &  Co.  On  the 
9th  of  May  1831  Maberly  sold  his  share  and  interest  in  the  business  and  the  property 
beloncin"  thereto  to  the  Defendant  John  Temple  Leader :  but,  being  apprehensive 
that  tlie  transaction,  if  made  public,  might  be  prejudicial  to  his  return,  on  the  then 
expected  dissolution  of  Parliament,  for  the  borough  of  Abingdon,  which  he  then 
represented,  and  might  cause  a  run  on  certain  banks  in  Scotland  in  which  he  was 
enttafed,  he  stipulated  that  the  name  of  the  firm  should  not  be  changed  nor  the 
ti-a'nsaction  be  publicly  announced,  until  after  the  31st  of  December  1831.  The 
business  was  accordingly  carried  on  by  Richards  and  Leader  under  the  old  firm,  but 
without  any  interference  on  the  part  of  Maberly,  until  the  3d  of  January  1832.  On  that 
day  the  dissolution  of  the  old  partnership  and  the  formation  of  the  new  one  were 
advertised  in  the  Gazette:  the  advertisement,  however,  was  dated  on  the  9th  of 
May  1831. 

On  the  1st  of  July  1831  Maberly,  being  indebted,  on  bond,  to  the  trustees  of  his 
son's  marriage  settlement  in  the  sum  of  £12,300,  and  being  possessed  of  a  leasehold 
house  and  furniture  in  the  Regent's  Park,  assigned  that  property,  at  his  son's  request, 
to  the  trustees,  in  trust  to  sell  and  apply  the  proceeds  in  satisfaction  of  the  debt,  and 
to  pay  the  surplus,  if  any,  to  him. 

On  the  26th  of  January  1832  a  fiat  in  bankruptcy  issued  against  Maberly,  under 
which  he  was  declared  a  bankrupt.  The  petitioning  creditor's  debt  was  contracted 
in  1830. 

The  bill  was  filed  by  Maberly's  assignees,  for  the  purpose  of  setting  aside  the  sale 
to  Leader,  on  the  [352]  ground  that  the  assignment  of^the  1st  of  July  1831  was  an 
act  of  bankruptcy  within  the  third  section  of  the  late  Bankrupt  Act  (6  Geo.  4,  c.  16), 
and  that  the  property,  the  subject  of  the  sale,  was  in  Maberly's  order  and  disposition 
at  the  time  of  his  bankruptcy.(l) 

Mr.  Jacob,  Mr.  Richards  and  Mr.  James  Russell  appeared  for  the  Plaintiffs. 

Mr.  Knight  Bruce,  Sir  William  Follett,  Mr.  Sharpe  and  Mr.  Walford  appeared 
for  Leader :  and 

Mr.  Wigram  and  Mr.  Reynolds,  for  the  other  Defendants  who  claimed  under  J.  B. 
Richards. 

The  cases  cited  were,  for  the  Plaintiff,  Bi/all  v.  Bowles  (1  Atk.  165;  and  1  Vez. 
348) :  and  for  the  Defendants,  Simjjson  v.  SiJces  (6  M.  &  S.  295),  Flook  v.  Jones  (4  Bing. 
20),  Poland  v.  Glyn  (4  Bing.  22,  note),  Newton  v.  Chantler  (7  East,  138),  Belcher  v. 
Frittie  (10  Bing.  408),  Fidgeon  v.  Sharp  (1  Marsh.  196),  Hartshorn  v.  Slodden  (2  Bos.  & 
Pull.  582),  Morgan  v.  Brundrett  (5  Barn.  &  Adol.  289),  Atkinson  v.  Brindall  (2  Bing. 
N.  C.  225),  Baxter  v.  Pritdiard  (1  Adol.  &  Ell.  456),  Bust  v.  Cooper  (2  Cowp.  629), 
Harwood  v.  Bartlett  (6  Bing.  N.  C.  61),  and  Croshy  v.  Crmch  (11  East,  256;  and  2 
Camp.  N.  P.  C.  166). 

[353]  The  Vice-Chancellor  [Sir  L.  Shadwell].  In  this  case  a  bill  has  been  filed 
by  the  assignees  of  John  Maberly,  a  bankrupt,  against  John  Temple  Leader  and  other 
parties,  under  the  following  circumstances  : — 

Before  and  in  1825,  John  Maberly  carried  on  linen  manufactories  at  Aberdeen  and 
Montrose,  with  branch  establishments  at  Edinburgh,  Glasgow  and  Dundee,  and  in 
Biead  Street,  London,  under  the  firm  of  "Maberly  &  Co."  At  the  same  time  he 
carried  on  a  banking  business  at  Aberdeen  and  Montrose,  with  branches  at  Edinburgh, 
Glasgow  and  Dundee,  and  in  Bread  Street,  under  the  firm  of  John  Maberly  &  Co. 
He  carried  on  the  banking  business  till  January  1832,  when  he  became  bankrupt. 

On  the  12th  of  March  1825,  articles  of  agreement  were  made  between  John 
Maberly  and  John  Baker  Richards,  whereby  Richards,  in  consideration  of  £100,000, 

(1)  For  a  more  detailed  statement  of  the  facts  of  the  case,  see  Bannatyne  v.  Leader, 
ante,  p.  230 ;  Belcher  v.  Priitie,  10  Bing.  408 ;  and  the  Vice-Chancellor's  judgment  in 
this  case. 
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•was  admitted  a  partner,  for  a  moiety,  in  the  linen  business.  The  partnership  was  to 
continue  for  21  years  ;  and  it  was  agreed  that  deeds  should  be  executed  containing  a 
provision  for  vesting  the  tenements  in  which  the  business  was  carried  on,  with  the 
fixtures,  plant,  engines  and  machinery,  in  trustees,  for  the  benefit  of  the  partners, 
according  to  their  interests  in  the  partnership.  Nothing  was  mentioned  in  the 
articles  about  the  name  of  the  partnership  firm  ;  and,  in  fact,  the  business  was  carried 
on  under  the  name  of  Maberly  &  Co.  In  1829  certain  heritable  and  moveable 
properties  in  Scotland,  constituting  all  or  the  greatest  part  of  the  property  in  the 
manufactories,  were  vested,  by  Scotch  conveyances,  in  James  William  Freshfield  and 
Robert  Langford,  as  trustees  for  Maberly  and  Richards :  and,  [354]  in  the  same  year, 
a  lease  of  a  house,  Xo.  -17,  in  Bread  Street,  for  34  years  and  upwards,  in  which  the 
London  establishments  of  the  linen  manufactories  and  banking  business  were  carried 
on,  was  made  to  Maberly  and  Richards.  A  part  of  the  house  used  by  Maberly  for 
his  banking  business  was  let  bv  the  partnership  to  him.  On  the  19th  of  December 
1825  an  indenture  of  that  date  was  made  between  John  Maberly  of  the  first  part, 
Robert  Langford  of  the  second  part,  and  William  Leader,  the  father  of  the  Defendant, 
John  Temple  Leader,  of  the  third  part,  which  recited  that,  on  the  12th  of  the  then 
instant  month,  Langford  advanced  £10,000  to  Maberly;  and  on  the  19th  Langford 
transferred  into  Maberly's  name  £17,800  consols  and  £15,000  Reduced;  and  W. 
Leader  transferred  into  Maberly's  name  £25,000  three  and  a  half  and  £14,000  four 
per  cents.  ;  and  Maberly  covenanted  to  pay  and  transfer  to  Langford  and  to  Leader, 
respectively,  the  money  and  Bank  annuities  so  lent,  and,  by  way  of  security,  to  mort- 
gage all  his  lands  in  Addington  and  Croydon  (except  the  Springpark  estate)  and  his 
leasehold  tenements  in  Marylebone,  and  his  share  in  the  linen  business  of  Maberly  & 
Co.,  and  certain  policies  of  assurance  and  other  personal  estate.  W.  Leader  afterwards 
lent  to  Maberly  two  other  sums,  one  of  £12,000,  which  was  secured  by  an  equitable 
mortgage  of  Maberly's  leasehold  house  in  the  Regent's  Park  and  a  deposit  of  the  lease, 
and  another  of  £25,000,  which  was  secured  by  bills  of  exchange. 

On  the  13th  of  Januar}'  1828  Wm.  Leader  died,  having  by  his  will  appointed 
John  Masterman,  Colonel  William  Leader  Maberly,  the  son  of  John  Maberly,  Edward 
Temple  Booth  and  Robert  Langford,  his  executors ;  and  made  his  son,  the  Defendant 
John  Temple  [355]  Leader,  his  residuary  legatee,  who  thereby  became  entitled  to  the 
<lebts  due  to  his  father's  estate  from  J.  Maberly. 

In  1830  Robert  Langford  died.  On  the  7th  of  May  1831  John  Temple  Leader 
attained  the  age  of  21  years.  He  had  not  been  brought  up  to  mercantile  business, 
but  had  been  educated  at  Oxford  as  a  gentleman  commoner  at  Christchurch  ;  and, 
during  the  Long  Vacation,  made  tours  in  France,  Norway  and  Ireland  for  pleasure 
and  improvement.  On  the  9th  of  May  1831  John  Maberly,  John  Baker  Richards 
and  John  Temple  Leader  signed  the  memorandum  of  the  9th  of  May  1831,  set  forth 
in  the  bill,  by  which  the  paitnership  between  Maberly  and  Richards  was  dissolved ; 
and,  in  consideration  of  £104,000,  Maberly's  share  was  to  be  given  up  to  Mr.  Leader. 
Maberly  was  no  longer  to  use  the  name  of  the  firm  ;  but  Messrs.  Richards  and  Leader 
consented  that  the  name  of  the  firm  should  not  be  changed,  nor  the  retirement  of  Mr. 
Maberly  published  in  the  Gazette  till  the  31st  of  December  then  next.  This  arrange- 
ment was  made  with  the  concurrence  of  William  Leader's  surviving  executors.  The 
debts  due  from  Mabeily  to  Leader's  estate  were  considered  to  be  satisfied.  The  bills 
of  exchange  for  £25,000  were  given  up,  and  the  sum  of  £28,500  was  paid,  by  or  on 
behalf  of  John  Temple  Leader,  to  Maberly,  who  signed  a  receipt  for  it  dated  the  9th 
of  May  1831.  The  arrangement  was  made  at  a  meeting  of  John  Temple  Leader,  John 
Masterman,  J.  Maberly,  Mr.  Richards,  Mr.  Freshfield,  jun.,  Mr.  Lancelot  Holland 
and  Mr.  Booth.  The  bill  charges  that,  before  the  3d  of  January  1832,  Mr.  Freshfield, 
the  surviving  trustee  of  the  Scotch  property,  had  no  notice  of  the  dissolution  of  the 
partnership  between  Maberly  and  Richards.  That  charge,  however,  [356]  is  expressly 
disproved  by  Freshfield  in  his  answer  to  the  36th  interrogatory,  who  states  that  the 
Exhibit  L.  was  delivered  to  him,  as  surviving  trustee  and  solicitor  for  Mr.  Richards, 
on  the  10th  of  May  1831.  Freshfield,  jun.,  in  his  answer  to  the  9th  interrogatory, 
says  he  delivered  it  to  his  father  on  the  9th  of  May. 

The  effect  of  this  arrangement  was  to  leave  the  leasehold  house  in  the  Regent's 
Park  unincumbered  and  at  the  disposal  of  Mr.  Maberly.     The  arrangement  was  made 
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for  full  valuable  consideration,  deliberately  and  fairly.  It  had  been  proposed  and 
discussed  in  the  lifetime  of  William  Leader,  and  was  matured  by  his  executors  ;  and 
there  is  nothing  to  impeach  it.  The  arrangement  which,  at  first,  rested  in  agreement, 
was  afterwards  perfected  by  formal  conveyances  ;  and  Mr.  Leader  and  the  parties 
claiming  under  Mr.  Richards,  during  the  years  1835,  1836,  1837  and  1838,  expended 
nearly  £90,000  in  various  improvements  upon  the  works  in  Scotland,  as  Edwards, 
who  was  examined  in  February  1839,  proves  in  his  answer  to  the  18th  interrogatory. 

In  the  month  of  June  1828  Mr.  Maberly  was  indebted  to  his  son.  Colonel  William 
Leader  Maberly,  in  the  sum  of  £12,300  ;  for  which  he  gave  the  colonel  a  common 
money  bond,  dated  the  28th  June  1828,  payable  in  12  months.  In  November  1830 
Colonel  Maberly  married  Miss  Prittie.  A  settlement  was  made  on  the  marriage,  by 
indenture,  dated  the  12th  of  November  1830,  by  which  the  bond  was  assigned  to 
George  Robert  Smith  and  George  Ponsonby  Prittie,  upon  certain  trusts  declared  by 
that  indenture.  By  an  indenture,  dated  the  1st  of  July  1831,  made  between  John 
Maberly  of  the  one  part,  and  Prittie  and  Smith  of  the  other  [357]  part,  and  reciting 
a  lease  for  a  term  of  years  of  the  house  in  the  Regent's  Park,  an  assignment  of  it  to 
Maberly,  the  bond  and  the  marriage  settlement,  and  that  Prittie  and  Smith  had 
applied  to  Maberly  for  payment  of  the  £12,300,  but,  it  not  being  convenient  to  him 
to  comply  with  their  request,  he  had  agreed,  as  a  further  security,  to  assign  the  house, 
with  the  fixtures,  goods  and  furniture  mentioned  in  the  schedule,  Maberly  assigned 
the  house  for  the  residue  of  the  term,  with  the  furniture,  fixtures  and  things  in,  about 
and  belonging  to  the  house,  which  were  mentioned  in  the  schedule,  to  Prittie  and 
Smith,  upon  trust  to  sell  and  satisfy  the  bond,  and  pay  the  surplus  of  the  proceeds, 
if  any,  to  Maberly,  and,  until  sale,  to  receive  the  rents  and  apply  them  in  payment, 
first,  of  the  interest  and  next  of  the  principal  due  on  the  bond.  This  indenture  was 
executed  by  Maberly  on  the  1st  of  July  1831. 

After  the  9th  of  May  1831  Maberly  carried  on  his  business  of  a  banker,  in 
London,  till  the  2d  of  January  1832,  when  he  stopped  payment  there,  and,  in  Scotland, 
till  a  few  days  after,  when  he  stopped  payment  there  also.  On  the  3d  of  January 
1832  the  first  public  announcement  of  the  dissolution  of  his  partnership  with  Richards 
was  made  by  inserting,  in  the  London  Gazette  of  that  day,  an  advertisement  of  the  9th 
of  May  1831  ;  and  circulars,  dated  the  2d  of  January  1832,  were  sent  to  the  Scotch 
correspondents,  informing  them  of  the  dissolution,  and  that  the  business  of  linen 
manufacturers  would  be  carried  on  by  Richards  and  John  Temple  Leader,  under  the 
firm  of  Richards  &  Co.  On  the  26th  of  January  1832  a  fiat  in  bankruptcy  was 
issued  against  Maberly,  upon  the  petition  of  Thomas  Peters,  on  a  debt  contracted 
before  the  end  of  1830.  Under  [358]  that  fiat  Maberly  was  declared  a  bankrupt, 
and  the  Plaintiffs  were  appointed  his  assignees. 

The  Plaintiffs  have  filed  their  bill  against  Mr.  Leader,  and  against  other  parties 
entitled  under  Mr.  Richards  (who  is  dead),  claiming,  in  effect,  to  be  entitled  to  that 
moiety  of  the  partnership  which  was  given  up  by  Maberly  to  Mr.  Leader,  and  to 
have  accounts  taken  of  the  profits,  and  payment  made  to  them  ;  and  they  allege  that 
they  are  entitled  to  relief  on  these  grounds  ;  namely,  that  the  execution  of  the 
indenture  of  the  1st  of  July  1831  was  an  act  of  bankruptcy ;  and  that,  up  to  the  3d 
of  January  1832,  Maberly,  by  consent  of  Mr.  Leader,  was  the  reputed  owner,  and 
had  the  possession,  order  and  disposition  of  the  share  taken  by  Mr.  Leader  under 
the  agreement  of  the  9th  of  May  1831.  These  propositions  are  stated  several  times 
in  the  bill,  and  were  contended  for  by  the  Plaintiffs'  counsel, in  argument  at  the  Bar. 
If  either  of  them  fails,  the  Plaintiffs  have  no  title  to  relief. 

It  is  said  that  the  execution  of  the  indenture  of  the  1st  of  July  1831  was  an  act 
of  bankruptcy,  because  it  was  a  fraudulent  grant  or  conveyance  of  Maberly's  lands, 
tenements,  goods  or  chattels,  within  the  meaning  of  the  3d  section  of  the  6th  Geo.  4, 
c.  16.  The  words  of  the  Act  being ;  "that  if  any  such  trader  shall  make,  or  cause  to 
be  made,  either  within  this  realm  or  elsewhere,  any  fraudulent  grant  or  conveyance 
of  any  of  his  lands,  tenements,  goods  or  chattels,  or  make,  or  cause  to  be  made,  any 
fraudulent  gift,  delivery  or  transfer  of  any  of  his  goods  or  chattels,  every  such  trade'r 
making,  or  causing  to  be  made,  any  of  the  acts,  deeds  or  matters  aforesaid,  with 
intent  to  defeat  or  delay  his  [359]  creditors,  shall  be  deemed  to  have  thereby  com- 
mitted an  act  of  bankruptcy."     Now  it  so  happens  that  this  section  has  received  a 
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construction  in  a  Court  of  law,  which  I  see  no  ground  for  disputing.  I  refer  to  the 
case  of  Belcher  v.  Prittie  (10  Bing.  408).  There  the  present  Plaintiffs  brought  trover 
for  the  title-deeds  of  the  house  in  the  Regent's  Park  against  Mr.  Prittie  and  Mr. 
Smith.  Most  of  the  facts  in  that  case  were  the  same  as  the  facts  in  this  case,  but  all 
of  them  were  not  precisely  the  same  ;  and,  therefore,  the  decision  of  that  case  is  not 
a  decision  of  this  case.  But  the  law  laid  down  in  that  case  is  the  law  which  must  be 
applicable  to  the  present  case,  namely,  that,  in  order  to  make  the  assignment  of  the 
1st  of  July  1831  an  act  of  bankruptcy,  it  must  be  shewn  that  it  was  executed  by 
Maberly  in  contemplation  of  bankruptcy,  and  was  executed  by  him  spontaneously, 
and  not  as  yielding  to  the  solicitation  and  request  of  the  party  who  had  a  right  to 
demand  it  of  him.  The  Plaintiffs  expressly  charge  that  the  assignment  of  the  1st  of 
July  1831  was  fraudulent  and  made  for  the  purpose  of  giving  Colonel  Maberly's 
trustees  an  undue  and  unlawful  preference  over  Maberly's  other  creditors  ;  and  that 
a  letter  of  the  13th  of  June  1831,  from  Maberly  to  his  solicitor,  Mr.  Walford  (which 
was  proved  in  the  action,  and  has  been  proved  in  this  cause),  was  written  and  directions 
for  the  assignment  were  given  by  Maberly,  voluntarily  and  of  his  own  accord,  and 
without  any  previous  demand  being  made.  Now  Maberly  has  been  examined  in  this 
cause  and  says,  in  his  answer  to  the  fourth  interrogatory :  "  I  did  not  make  such 
assignment  spontaneously.  AVilliam  Leader  Maberly  called  upon  me  at  my  house 
when  I  was  ill.  He  stated  that  he  had  heard  from  Mr.  Masterman  that  I  had  sold 
my  [360]  interest  in  the  linen  concern,  and  that  various  securities  and  a  sum  of  money 
had  been  transferred  and  paid  to  me  ;  and,  therefore,  he  particularly  requested  that 
I  would  assign  over  the  Regent's  Park  premises  to  his  wife's  trustees ;  and  he  wished 
the  bond  to  be  discharged  ;  and  he  added,  you  have  so  many  things  to  do  you  will 
forget  it ;  and  he  said,  let  me  beg  of  you  to  go  immediately  to  Walford,  for  the 
purpose  of  gi\'ing  him  directions  to  prepare  the  assignment.  I  promised  I  would,  as 
soon  as  I  could  go  out;  and  I  did,  accordingly,  give  Mr.  Walford  instructions  to 
prepare  the  assignment."  And  so  he  did,  by  sending  to  Walford  the  letter  of  the 
13th  of  June  1831.  This  evidence  of  Mr.  John  Maberly  is  confirmed  by  the  answer 
of  Colonel  Maberly  to  the  12th  interrogatory.  Colonel  Maberly  says  :  "  The  evening 
before  I  mentioned  the  subject  to  my  father  a  conversation  took  place,  between  the 
said  G.  R.  Smith  (one  of  the  trustees  of  the  colonel's  settlement)  and  myself,  as  to 
the  propriety  of  my  father's  giving  some  further  security  for  the  sum  of  £12,300, 
secured  by  the  bond,  in  consequence  of  his  property  having  been  released  from 
William  Leader's  claims  upon  it ;  and  it  was  agreed  I  should  have  an  interview  with 
my  father  the  following  morning,  and  propose  to  him  to  give  us  a  security  upon  his 
house  and  furniture  in  the  Regent's  Park,  as  we  considered  they  were  somewhere 
about  the  sum  secured  by  the  bond.  I  accordingly  saw  my  father  the  next  day  at 
his  house,  where  he  was  confined  to  his  bed  with  the  gout;  and  then  I  made  the  said 
proposition  to  him.  He  at  first  hesitated  to  comply  with  it ;  but,  upon  my  pressing 
it,  and  stating  that  I  was  anxious  for  it  to  be  done,  as  the  money  secured  by  the  bond 
constituted  the  settlement  which  I  had  made  upon  my  wife,  he  acceded  to  the  applica- 
tion, and,  at  my  request,  promised  to  give  Messrs.  Wal-[361]-ford  directions  to  prepare 
the  requisite  instruments."  This  is  also  confirmed  by  Mr.  G.  R.  Smith  in  his  answer 
to  the  12th  interrogatory.  That  gentleman,  after  stating  that  he  and  Colonel  Maberly 
agreed  that  the  colonel  should  make  the  application  to  his  father,  and  that  the  colonel 
reported  that  he  had  made  it,  says:  "I  repeated  the  application  to  John  Maberly 
afterwards.  We  were  then  both  Members  of  the  House  of  Commons ;  and  we  were 
in  the  almost  daily  habit  of  meeting  ;  and  he  confirmed  the  consent  which  he  had 
expressed  to  his  son."  And  Mr.  Thomas  Walford,  in  his  answer  to  the  13th  inter- 
rogatory, distinctly  proves  that,  in  consequence  of  the  note  of  the  13th  of  June,  he 
waited  upon  John  Maberly,  and  afterwards  prepared  the  assignment  of  the  1st  of 
July  1831.  From  this  evidence,  which  is  not  contradicted,  it  appears  that  the  assign- 
ment was  not  voluntarily  made.  The  son,  with  the  concurrence  of  one  of  his  trustees, 
applied  to  the  father  when  he  was  ill,  and  pressed  him  to  make  the  assignment ;  and 
the  trustee  repeated  the  application.  This  was  moral  pressure,  having  regard  to  the 
relation  in  which  the  parties  stood  to  each  other.  "The  assignment  was  not  made 
hastily,  but  deliberately.  Mr.  Walford  says  :  "  I  have  no  doubt  but  that  I  must  have 
seen  the  said  John  Maberly  several  times  (on  cross-examination,  he  says  two  or  three 
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times)  between  the  times  of  my  first  receiving  his  instructions  to  prepare  the  said 
assignment,  and  his  execution  of  it ;  as  the  deed  was  not  executed  by  him  till  the 
1st  of  July  1831."  Mr.  John  Maberly,  in  his  answer  to  the  fourth  interrogatory, 
says :  "  I  did  not,  at  the  time  of  executing  the  said  indenture  (meaning  the  assign- 
ment), contemplate  bankruptcy ;  nor  did  I  execute  the  same  with  an  intention  to 
defeat  or  delay  any  of  my  creditors  in  obtaining  payment  of  the  debts  then  owing 
by  me  to  them."  William  Masterman  and  [362]  Mr.  Freshfield,  jun.,  in  answer  to 
the  2 1st  interrogatory,  prove  that  Maberly  was  in  very  good  pecuniary  credit  in 
the  months  of  May,  June  and  July  1831.  The  Plaintiffs  allege  and  insist  that, 
when  Maberly  executed  the  indenture  of  the  1st  of  July  1831,  he  was  in  embarrassed 
circumstances,  and  would  have  it  inferred  that  Maberly,  because  he  was  embarrassed, 
contemplated  bankruptcy.  In  order  to  make  out  the  embarrassment,  the  PlaintiflFs 
have  proved  the  refusal  to  pay  the  two  bills  drawn  by  De  Silva ;  the  withdrawing 
from  Masterman's  and  placing  in  Oxley's  hands  the  monies  mentioned  in  the 
Plaintiff's  Exhibits  13  and  14,  the  balance-sheets  (Exhibit  17),  the  failure  of  the 
Terceira  Loan,  and,  especially,  the  loss  incurred  by  the  speculation  in  the  French 
funds.  De  Silva's  bills  were  presented  for  payment  on  the  11th  of  July,  when 
special  reasons  were  given  in  answer;  which  appear  on  the  Exhibits  11  and  12. 
From  what  Mr.  Freshfield,  jun.,  says,  in  answer  to  the  30th  interrogatory,  it  appears 
there  were  special  reasons  for  not  paying  the  bills,  and  that,  in  order  to  prevent 
foreign  attachment  by  the  bill-holders,  the  expedient  was  adopted,  on  the  11th  or 
13th  of  July  1831,  of  transferring  Maberly's  money  from  Masterman's  to  Oxley'.s, 
and  the  dispute  terminated  in  negotiation.  All  this  might  have  been  fairly  done  by 
an  unembarrassed  man,  and  certainly  does  not  prove  either  contemplation  of  bank- 
ruptcy or  embarrassment.  The  balance-sheets  shew  the  deficiency  to  have  been  less 
on  the  30th  of  June  1831  than  it  was  on  the  30th  of  April  or  on  the  1st  of  January. 
As  to  the  Terceira  Loan,  nothing  is  said  about  it  in  the  amended  bill.  But,  from  a 
passage  in  Mr.  Leader's  answer,  it  seems  that  .something  was  said  about  it  in  the 
original  bill.  Both  Plaintiffs  and  Defendant,  however,  have  entered  into  evidence 
respecting  it,  and,  from  Easthope's  evidence,  it  appears  that,  on  the  9th  of  June 
[363]  1831,  it  had  in  Maberly's  judgment  entirely  failed.  But  though  it  failed  as  a 
source  of  profit,  there  is  no  proof  that  Maberly  lo.st  by  it.  As  to  the  speculation  in 
the  French  funds,  it  appears  from  the  Marquis  de  la  Valette's  evidence  that  Maberly 
arrived  in  Paris  in  May  1831,  and  was,  in  June,  introduced  by  the  marquis  to  Franchessin. 
According  to  Weyer's  evidence  and  the  contracts  A.  and  B.,  the  purchases  of  French 
rentes  by  Franchessin  for  Maberly  were  made  on  the  3d  and  4th  of  June.  On  the 
6th  or  7th  of  June  Maberly  returned  to  London.  On  the  10th  of  June  there  was  a 
continuation  which  was  before  P>anchessin  could  have  received  Maberly's  letter  of  the 
11th;  which  letter  directed  that  no  steps  should  be  taken  as  to  continuation  till 
Maberly  directed  what  he  thought  best.  That  continuation  made  by  Franchessin 
seems  to  have  been  without  Maberly's  authority.  Maberly,  in  his  answer  to  the 
8th  interrogatory,  states  that  he  believes  it  was  so.  Maberly  then  wrote  the  letter  of 
the  23d  of  June,  in  pursuance  of  which  Franchessin  sold  the  rentes  on  the  25th  at  a 
loss  of  nearly  £18,000.  Before  the  29th  of  June  Maberly  paid,  on  account  of  the 
loss,  one  sum  of  £5000,  and  another  of  £4000 ;  and  on  the  29th  of  June  he  gave  a 
bond  to  Franchessin  and  the  Count  d'lsbal  for  £8838,  to  be  paid  in  eighteen  months 
by  equal  monthly  instalments;  and,  on  the  26th  of  July  1831,  he  paid  the  first 
instalment.  Applications  were  afterwards  made  by  La  Valette  to  Maberly  for  pay- 
ment of  the  instalments  overdue,  but  without  success.  Maberly  thought  Franchessin 
had  acted  wrongly.  What  happened  after  the  1st  of  July  is  of  little  importance. 
Taking  the  evidence  in  the  strongest  way,  the  utmost  that  it  can  amount  to  is  that 
Maberly  felt  a,  difficulty  in  paying  £8838  on  the  29th  of  June.  But  so  little  ground 
is  there  for  inferring,  from  that  circumstance,  that  Maberly  then  [364]  contem- 
plated bankruptcy,  that  La  Valette  says  that,  on  his  second  journey  to  London  on  the 
27th  of  June,  he  found  Maberly  very  busily  engaged  on  the  subject  of  a  Belgian  loan, 
the  treaty  for  which,  according  to  Mr.  Freshfield,  junior's,  answer  to  the  2'lst  inter- 
rogatory, was  going  on  in  November  1831.  When  the  time  for  advertizing  the  dis- 
solution arrived,  Maberly  struggled  to  have  it  postponed.  He  was  anxious  to  go  on 
as  he  had  done. 
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I  think  it  is  plain,  upon  all  the  evidence  taken  together,  that  Maberly  did  not,  in 
the  year  1831,  contemplate  bankruptcy,  but  meant  to  carry  on  his  numerous  affairs, 
and,  in  fact,  did  carry  them  on  as  he  had  formerly  done,  till  the  beginning  of  1S32, 
excepting  only  the  linen  business ;  and,  more  especially,  that  he  did  not  contemplate 
bankruptcy  on  the  1st  of  July  1831. 

As  to  order  and  disposition  under  the  7  2d  section  of  the  6  Geo.  4,  c.  16,  it  is  clear, 
upon  the  evidence,  that  the  clause  in  the  memorandum  of  the  9th  of  May  1831,  post- 
poning the  notice  of  the  dissolution  of  Maberly 's  partnership  with  Richards,  was 
introduced  with  reference  to  his  connexion  with  the  borough  of  Abingdon,  for  which 
place,  as  Mr.  Graham  proves,  he  had  been  chosen  member  in  April  1831,  and  which 
he  was  desirous  to  represent  again  ;  and  which,  for  that  purpose,  he  visited  in 
September  1831.  Though,  in  fact,  the  linen  business  was  carried  on  under  the  firm 
of  Maberly  &  Co.  till  the  2d  of  January  1832  in  pursuance  of  that  clause,  it  is  proved 
that,  after  the  9th  of  May  1831,  Maberly  did  not  interfere  in  the  linen  business,  and 
did  not  give  any  order  or  direction  as  to  the  management  of  it.  The  business  was 
carried  on  under  the  superintendence  of  Mr.  Richards.  George  Edwards,  a  witness 
for  the  Plaintiffs,  proves  that,  after  the  middle  [365]  of  1831,  the  practice  of  sending  a 
weekly  statement  of  the  business  to  Maberly  was  discontinued.  The  reason  assigned 
was  that  Maberly  took  no  interest  in  it,  and  did  not  wish  to  see  it.  Edwards  does 
not  believe  that  Maberly  ever  came  to  the  counting-house  of  the  linen  establishment 
after  the  9th  of  May  1831.  Upon  the  face  of  the  transaction  it  was  very  unlikely 
that  Maberly  would  interfere.  If  he  had  attempted  to  do  so,  he  would  at  once  have 
been  stopped  by  Mr.  Richards,  who  was  upon  the  spot,  though  Mr.  Leader  was 
absent.  With  respect  to  the  property  vested  in  Mr.  Freshfield,  Alaberly  could  make 
no  disposition  of  it  without  Freshfield's  co-operation  :  and  Freshfield  had  notice  of  the 
transaction  of  the  9th  of  May.  Therefore  I  do  not  see  what  order  and  disposition 
Maberly  had  of  the  share  sold  to  Mr.  Leader.  The  utmost  that  it  could  have 
amounted  to  was  this :  that,  according  to  the  present  state  of  the  law  of  this  Court, 
he  might  have  received  some  debts  from  debtors  to  the  firm  of  Maberly  &  Co.  who 
had  no  notice  of  the  dissolution.  But,  if  there  were  no  act  of  bankruptcy  on  the  1st 
of  July  1831,  the  consideration  of  this  point  is  unnecessary. 

It  has  beeu  said,  however,  that,  at  all  events,  there  ought  to  be  an  inquiry  or  an 
issue  :  especially  because  the  facts  relating  to  the  dealings  with  Franchessiu  were  not 
before  the  jury  in  the  action  of  trover,  but  have  been  lately  discovered.  The  action 
was  commenced  in  Trinity  term  1832,  and  judgment  for  the  Defendants  was  signed 
on  the  1st  of  February  183-1.  The  charge  in  the  bill  is  that,  in  or  about  May  1837, 
Franchessin,  for  the  first  time,  applied  to  prove  under  the  fiat,  and  that  the  Plaintiffs 
had  not  nor  had  either  of  them,  previously  to  Franchessin's  applying  to  prove,  any 
knowledge  or  notice  of  the  speculations  in  the  French  funds.  Mr.  Gordon,  [366]  in 
answer  to  the  77th  interrogatory,  says  that  Franchessin  first  applied  to  prove  on  or 
about  the  17th  of  March  1837  ;  and,  in  answer  to  the  78th  interrogatory,  says  that, 
previously  to  the  application  by  Franchessin  to  prove,  the  Plaintiffs  had  not  obtained 
any  accurate  knowledge  or  notice  of  Maberly's  speculations  in  the  French  funds. 
This  falls  very  far  short  of  the  charge  in  the  bill.  And  what  was  the  real  truth  ? 
Maberly,  in  answer  to  the  8th  interrogatory,  says :  "  I  left  England  in  the  early  part 
of  the  year  1832  ;  and,  I  believe,  before  the  month  of  April  in  that  year  the  Plaintiff, 
Alexander  Brymer  Belcher,  asked  me  if  there  was  not  a  large  debt  due  to  some  French 
persons  for  stock  transactions.  I  said  yes  there  was  ;  and  he  replied  he  had  so  heard. 
I  did  not  mention  it  to  the  other  Plaintiffs  or  either  of  them,  because  I  did  not 
consider  it  a  legal  debt ;  and  I  did  not  mention  it  to  Belcher  till  he  asked  me  the 
question,  for  the  same  reason.  The  payment  of  the  £9000  appears  in  my  banker's 
book,  and  the  .same  sum  also  appears  in  my  account  relating  to  stock  transactions  and 
marked  with  the  letter  C ;  which  book  and  account  were  delivered  up  by  me  to,  and 
are  now,  as  I  believe,  in  the  possession  of  Belcher,  as  the  official  assignee."  The 
Plaintiffs  therefore  (for  the  knowledge  of  one  is  the  knowledge  of  all)  in  April  1832 
had  some  knowledge  of  these  French  speculations  which  they  might  have  matured 
into  full  information  by  examining  Maberly,  who  was  then  in  England.  They  chose, 
however,  without  further  inquiry,  to  bring  the  action  of  trover.  That  failed,  and  then 
on  the  6th  of  December  1837  they  filed  their  present  bill.     On  the  trial  of  the  action 
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Maberly  and  his  confidential  clerk,  Edwin  Young  Bartley,  a  material  witness,  were 
examined.  Since  then  they  have  both  died.  The  laches  of  the  Plaintiffs  has  made  it 
impossible  to  have  any  further  inquiry  or  [367]  an  issue  tried  in  a  fair  manner ;  and, 
upon  the  whole  of  the  cage,  my  deliberate  judgment  is  that  the  bill  should  be 
dismissed  with  costs. 

[367]     Stillwell  v.  Mellersh.     Nov.  28,  1839. 

[S.  C.  varied,  4  My.  &  Cr.  581  ;  41  E.  R.  224.] 

Practice.     Vendor  and  Purchaser.     Sale  under  Decree.     Execution  of  Conveyance. 

The  conveyance  of  an  estate  sold  under  the  decree  had  been  settled  by  the  Master, 
and  one  of  the  Defendants  was  made  a  party,  but  refused  to  execute  it.  The 
Court  refused  an  application,  by  the  purchaser,  that  the  Plaintiffs  should  procure 
the  Defendant  to  execute  the  conveyance. 

An  estate,  in  the  proceeds  of  which  the  Plaintiffs  were  interested,  had  been  sold 
under  the  decree  in  the  cause ;  and  W.  Mellersh,  one  of  the  Defendants,  was  made  a 
party  to  the  conveyance  to  the  purchaser,  which  had  been  settled  by  the  Master. 
Mellersh  having  refused  to  execute  the  conveyance,  the  purchaser  now  moved  that 
the  Plaintiffs  (some  of  whom  were  infants  and  others  married  women)  might  be 
ordered  to  procure  him  to  execute  it,  within  ten  days  from  the  date  of  the  order  to 
be  made  on  the  motion,  and  that  the  costs  of  the  motion  might  be  paid  out  of  the 
fund  in  the  cause. 

Mr.  Jacob,  in  support  of  the  motion,  relied  on  the  following  passage  in  2d  Smith's 
Pract.  213  :  "  If  a  purchaser,  after  having  obtained  an  order  to  pay  in  his  purchase- 
money  and  to  be  let  into  possession  experiences  any  difficulty  in  obtaining  possession 
of  the  premises,  it  is  not  the  practice  for  the  purchaser  to  proceed  against  the  person 
in  possession,  but  he  should  apply  to  the  vendor's  solicitor  to  procure  possession  for 
him  ;  and,  if  he  refuses,  he  should  serve  a  notice  of  motion  that  the  vendor  may  procure 
possession  to  be  delivered  to  him  within  a  given  time,  and  that  the  costs  of  the 
application  may  be  paid  by  him,  or  out  of  the  estate. 

Mr.  Knight  Bruce  and  Mr.  Shebbeare,  for  the  Plaintiffs,  said  that  Mr.  Smith 
cited  no  authority  for  the  position  laid  down  by  him,  and  that  the  application  was 
[368]  wholly  unprecedented  and  contrary  to  the  usual  course  of  the  Court. 

Mr.  Chandless,  for  J.  S.  Stillwell,  one  of  the  Defendants,  said  that  Mellersh  had 
parted  with  all  his  interest  in  the  estate,  and,  therefore,  his  execution  of  the  conveyance 
■would  be  mere  surplusage. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  do  not  think  that  it  is  unwise  in  the 
purchaser  to  ask  that  the  conveyance  may  be  executed  by  all  the  persons  whom  the 
Master  has  thought  to  be  proper  parties ;  for,  otherwise,  a  future  purchaser  might 
object  to  the  title. 

In  this  case,  however,  the  notice  of  motion  asks,  not  that  Mellersh,  who  is  a  party 
to  the  suit,  may  be  ordered  to  execute  the  conveyance ;  but  that  the  Plaintiffs,  some 
of  whom  are  married  women  and  others  infants,  may  be  ordered  to  procure  his 
execution  of  it  within  a  given  time.  The  case  put  by  Mr.  Smith  is  quite  different 
from  the  present :  and  I  have  no  recollection  of  any  such  order  as  is  now  asked,  that 
is,  that  the  Plaintiffs  may  procure  another  party  to  the  suit  to  execute  a  conveyance, 
having  been  ever  made  by  the  Court :  but  it  seems  to  me  that  the  application  is  new 
in  point  of  form,  and  unreasonable  on  the  face  of  it ;  and,  therefore,  I  shall  refuse  it 
with  costs.(l) 


(1)  The  purchaser  afterwards  made  a  similar  application  to  the  Lord  Chancellor, 
except  that  the  notice  of  motion  concluded  thus :  "  or  that  such  other  order  may  be 
made  as  the  Court  may  think  proper  for  procuring  the  execution  of  the  conveyance." 

The  Lord  Chancellor  said  that  the  Vice-Chancellor  was  right  in  refusing  the 
application  which  had  been  made  to  him  ;  but,  in  consequence  of  the  concluding  words 
of  the  notice,  his  Lordship  ordered  Mellersh  (who  had  been  served  with  notice  of  the 
motion)  to  execute  the  conveyance. 
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[369]    Lee  v.  Shaw.    Xov.  28,  1839. 

New  Orders.     Construction.     Accounts  and  Inquiries. 

The  5th  Order  of  May  1839  merely  enables  the  Court  to  direct  such  inquiries  as  must 
be  made  prior  to  the  discussion  of  the  question  in  the  cause,  but  not  to  prejudice 
or  decide  that  question.  Therefore,  where  a  bill  is  filed  for  an  account,  the  Court 
will  not,  under  the  5th  Order,  direct  the  account  to  be  taken. 

This  was  a  suit  for  the  administration  of  a  testator's  estate.  The  Plaintiff  was  the 
residuary  legatee,  and  the  Defendant  was  the  administrator,  cum  testamento  annero,  of 
the  deceased's  estate. 

The  Plaintiff  now  moved,  under  the  5th  Order  of  May  1839,  for  a  reference  to 
the  Master  to  take  an  account  of  the  testator's  personal  estate  and  effects  received  by 
the  Defendant,  or  which,  without  his  wilful  neglect  or  default,  he  might  have  received, 
and  also  of  the  testator's  funeral  and  testamentary  expenses,  debts  and  legacies ;  and 
that  the  Master  might  be  directed  to  advertise  for  creditors,  and  to  ascertain  the 
residue  of  the  estate. 

Mr.  Shadwell  appeared  in  support  of  the  motion. 

Mr.  Anderdon,  for  the  Defendant,  said  that  the  Plaintiff  sought  to  obtain,  by 
motion,  an  order  to  the  same  effect  as  the  decree  which  ought  to  be  made  at  the 
hearing  of  the  cause :  that  the  object  contemplated  by  the  Fifth  Order  was  not  to 
supersede  the  hearing  of  the  cause,  but  to  authorize  the  Court  to  direct  such  preliminary 
inquiries  to  be  made  as  would  enable  the  Court  to  make  a  more  perfect  decree,  at  the 
hearing,  than  it  could  otherwise  have  made. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  understand  this  order  to  mean, 
merely,  that  where  there  are  preliminary  matters  which  must  be  ascertained  prior  to 
the  discussion  of  the  question  in  the  [370]  cause,  the  Court  may,  on  motion,  direct 
the  necessary  inquiries  to  be  made  :  but  it  cannot  decide  or  prejudice  any  question 
in  the  cause.  Therefore,  when  a  bill  is  filed  for  an  account,  if  the  Court  under  this 
Fifth  Order  were  to  direct  the  account  to  be  taken,  it  would  decide  the  question  in 
the  cause,  which  cannot  be  done  except  by  the  decree  at  the  hearing  of  the  cause.(l) 


[370]    Kerr  v.  Kew.    Dec.  3,  1839. 

[S.  C.  affirmed,  5  My.  &  Cr.  154;  41  E.  R.  329.] 

Discovery.     Pleading.     Parties. 

The  decision  in  Irving  v.  Thomjison,  ante,  vol.  ix.  p.   17,  approved  of  by  the  Lord 
Chancellor. 

A  general  demurrer  was  put  in  to  the  bill  in  this  case,  which  involved  precisely 
the  same  question  as  was  decided  in  Irving  v.  Thompson,  reported  ante,  vol.  ix.  p.  17. 

Mr.  Knight  Bruce  and  Mr.  Willcock  appeared  in  support  of  the  demurrer,  and  Mr. 
G.  Richards  and  Mr.  Calvert,  in  support  of  the  bill. 

The  demurrer  was  allowed  without  argument,  it  being  the  intention  of  the  PlaintiflF 
to  take  the  case,  by  way  of  appeal,  before  the  Lord  Chancellor. 

The  appeal  was  heard  in  February  1840  :  and  on  the  22d  of  that  month  the  order 
allowing  the  demurrer  was  afJirmed.  His  Lordship,  at  the  conclusion  of  his  judgment, 
said  that  the  Vice-Chancellor's  decision  in  Irnng  v.  Thompson  was  conformable  to 
principle  and  to  all  authority. 

(1)  See  Strother  v.  Dutton,  ante,  288. 
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•    [371]    Gilbert  v.  Bennett.    Nffv.  29,  1839. 

JFill.     Construction. 

Testator  gave  all  his  property  to  his  wife  and  two  other  persons,  in  trust  for  the 
under-mentioned  purpose,  namely,  to  pay  the  income  to  his  wife  for  the  education 
and  support  of  his  children  by  her;  and,  after  her  death,  the  property  to  be 
divided  among  his  children  ;  and  he  gave  his  furniture,  plate,  &c.,  to  his  wife 
absolutely.  Held,  that  the  children  were  not  entitled  to  the  trust  property  on 
their  father's  death  ;  but  that  their  mother  was  entitled  to  the  income  for  her  life, 
she  maintaining  and  educating  the  children  out  of  it. 

J.  Bennett  made  his  will,  dated  the  28th  of  March  1823,  in  the  following  words  : — 
"  I,  John  Bennett,  of  Greenwich  in  the  county  of  Kent,  silversmith,  do  give  and 
bequeath,  unto  my  dear  wife  Elizabeth  Sinnock  Bennett,  Mr.  Geo.  Smith,  wine 
merchant,  of  Park  Row,  Greenwich,  and  Mr.  Geo.  Sargent,  of  Battle  in  the  county  of 
Sussex,  linen  draper,  in  trust,  all  my  freeholds,  leaseholds,  funded  or  other  property, 
whether  goods,  chattels,  stocks-in-trade  or  other  of  what  kind  soever  it  may  be  ;  my 
intention  being  to  comprise  in  this  bequest  every  kind  of  property  that  I  may  die 
possessed  of,  leaving  to  her,  my  said  wife,  and  said  trustees  in  trust  for  the  under- 
mentioned purpose,  viz.,  to  pay  over  all  the  rents,  profits,  &c.,  arising  from  the  lease- 
hold and  freehold  property  unto  my  said  wife  for  the  education  and  advancing  in 
life  of  any  children  she  may  have  born  by  me,  and  also  to  dispose  of  and  receive  all 
my  personal  property,  of  what  kind  soever  it  may  consist,  for  the  same  purpose,  and 
likewise  for  the  income  and  maintenance  ;  but  none  of  my  said  freehold  or  leasehold 
property  to  be  disposed  of  or  sold,  but  the  income  arising  out  of  it  to  be  applied  as 
above  to  their  maintenance  and  support  and  the  advancement  in  life  and  support  of 
my  child  or  children  ;  and,  after  her  death,  the  whole  of  the  said  property  in  trust, 
either  freehold,  leasehold,  or  any  other  property  of  mine  or  arising  out  of  the  manage- 
ment of  this  trust,  to  be  divided  equally,  share  and  share  alike,  among  my  said 
children  male  or  female,  share  and  share  alike,  in  [372]  equal  proportions  ;  but  it  is 
my  will  that  whatever  furniture,  plate  for  the  use  of  my  house,  not  being  part  of  my 
stock-in-trade,  books,  furniture,  china  or  other  things  being  for  the  use  or  ornameut 
of  my  dwelling-house,  be  my  said  wife's  for  her  own  use  and  benefit,  subject  to  no  con- 
trol of  the  said  trust  who  are  above  named  as  joined  with  her  for  the  preservative  of 
my  other  property  for  my  children  after  her  decease  ;  and,  further,  that  in  order  ta 
discharge  my  said  trust  for  the  sums  of  money  received  annually  or  in  any  way  for 
rents  or  interest,  that  the  receipt  of  my  said  wife  in  her  own  handwriting,  and  that 
only,  shall  be  a  discharge  for  them  from  liability  to  my  said  child  or  children  for  the 
sum  or  sums  of  money  so  received ;  and  my  said  wife's  receipts  so  given  shall  be  con- 
sidered as  their  full  and  complete  discharge  from  all  future  responsibility  for  the 
sum  or  sums  so  named  in  it ;  and,  further,  it  shall  and  is  lawful  for  my  said  trust, 
out  of  any  and  every  part  of  my  personal  property,  consisting  of  securities  for  money, 
stock-in-trade,  the  lease  of  my  house  I  reside  in,  book  debts  or  the  goodwill  of  my 
business,  to  pay  otFany  sum  or  sums  of  money  owing  by  me;  and,  further,  to  borrow 
money  on  security  of  my  freehold  and  leasehold  property  to  pay  any  portion,  or 
secure  the  payment  of  any  portion  of  debts  I  may  owe  at  my  decease,  should  the 
disposal  of  the  above  stock-in-trade,  book  debts,  &c.,  be  insufficient;  but  not  to 
borrow  money  on  the  said  leasehold  and  freehold  estates  for  no  other  purpose  than 
to  pay  the  said  debts  owing  at  my  decease." 

The  testator  died  in  February  1829,  leaving  his  wife  and  four  children  by  her 
surviving  him. 

The  bill  was  filed  by  one  of  the  testator's  daughters  and  her  husband  against  the 
widow  and  other  chil-[373]-dren  ;  and  the  question  was  whether,  under  the  will,  the 
children  became  absolutely  entitled  to  their  father's  property  on  his  decease,  or 
whether  the  widow  was  entitled  to  the  income  of  it  for  her  life,  subject  to  her  main- 
taining and  educating  the  children  thereout. 

Mr.  Wigram  and  Mr.   Haldane,   for  the  Plaintiffs,   said  that  the  testator  had 
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directed  that  the  whole  of  the  income  of  his  property  should  be  applied  for  the  benefit 
of  his  children,  and  that  he  did  not  intend  his  wife  to  take  anything  except  his 
furniture  and  the  other  articles  specifically  bequeathed  to  her ;  that  the  whole  of  the 
property  was  given  to  her  and  two  other  persons  in  tmst ;  which  excluded  her  from 
taking  a  life  interest  by  implication  (as  it  would  be  contended  she  did)  under  the 
words  "and  after  her  death."  They  cited  Broad  v.  Sevan  (1  Russ.  511,  note),  and 
Woods  V.  Woods  (1  Myl.  &  Cra.  401). 

Mr.  Knight  Bruce,  Mr.  Jacob,  Mr.  Koe,  Mr.  Heberden  and  Mr.  Steere  appeared 
for  the  Defendants  :  but 

The  Yice-Chancellok  [Sir  L.  Shadwell],  without  hearing  them,  said  that  the 
judgment  of  the  Lord  Chancellor  in  Woods  v.  Woods  was  in  favour  of  the  wife  taking 
in  this  case  ;  and  that,  taking  the  whole  of  the  ^rill  together,  it  would  be  extraordinary 
to  hold  that  the  children  alone  were  to  be  supported  out  of  the  income  of  the  testator's 
property  and  that  the  widow  was  to  take  no  part  of  it ;  whereas  the  natural  con- 
struction of  the  will  was  that  the  testator  intended  the  whole  of  the  income  to  be 
paid  to  his  wife  for  her  life,  and  to  impose  on  her  the  burden  of  maintaining  and 
educating  the  children  out  of  it.  (See  Hammond  v.  Neame,  1  Swans.  3-5 ;  Bird  v. 
Hitnsdon,  2  Swans.  342;  and  Berkeley  v.  Swinburne,  ante,  vol.  vi.  p.  613.) 

[374]    Stricklaxd  v.  Strickland.    Dec.  3,  4,  1839. 

[S.  C.  9  L.  J.  Ch.  (X.  S.)  60.     See  Owen  v.  Gibbons  [1902],  1  Ch.  647.] 

Stal.  3  ct  4  Will  4,  c.  106.     Heir.     Marshalling  of  Assets. 

Under  the  3  &  4  Will.  4,  c.  106,  s.  3,  an  heir,  to  whom  lands  are  devised  by  bis 
ancestor,  takes  them  as  devisee  to  all  purposes ;  and  therefore  the  pecuniary 
legatees  are  not  entitled  to  have  the  assets  marshalled  as  against  him. 

The  question  raised  on  the  argument  of  a  demurrer  in  this  case  was  whether  the 
pecuniary  legatees  of  the  testator  in  the  cause,  who  died  after  the  31st  of  December 
1833,  were  entitled  to  have  the  assets  marshalled  as  against  the  Defendant  Sir  George 
Strickland,  who  was  the  testator's  heir  at  law,  and  also  the  devisee  of  his  estates  at 
Easton  and  Eighton  in  Yorkshire. 

Mr.  Knight  Bruce  and  Mr.  Shadwell,  in  support  of  the  demurrer,  said  that  the 
3  &  4  Will.  4,  c.  106,  s.  3,  declared  expressly  that,  when  any  land  should  be  devised 
by  any  testator  dying  after  the  3Ist  of  December  1833  to  his  heir,  the  devise  should 
operate,  and  the  heir  should  take  as  devisee  and  not  as  heir;(l)  and  therefore  the 
declaration  asked  by  the  bill  that  Sir  George  Strickland  took  the  estates  at  Easton 
and  Righton  by  descent  and  not  by  devise  was  directly  contrary  to  the  Act ;  that 
there  was  an  equal  intention  on  the  part  of  the  testator  in  favour  of  the  devisee  and 
[375]  the  pecuniary  legatees ;  and,  consequently,  the  latter  were  not  entitled  to  have 
the  assets  marshalled  as  against  Sir  George  Strickland,  who  must  be  considered,  to 
all  intents  and  purposes,  as  the  de\'isee  of  the  estates  at  Easton  and  Righton.  Scott  v. 
Scott  (Amb.  383,  Blunt's  edit.).  Heme  v.  Mei/rick  (1  P.  W.  201),  Clifton  v.  Burt  {Ibid. 
678). 

Mr.  Jacob  and  Mr.  Sidebottom,  in  support  of  the  bill,  said  that  the  Act  referred 
to  was  passed  merely  for  the  amendment  of  the  law  of  inheritance  ;  that  it  did  not 

(1)  "And  be  it  further  enacted  that,  when  any  land  shall  have  been  devised  by 
any  testator,  who  shall  die  after  the  31st  day  of  December  1833,  to  the  heir,  or  to  the 
person  who  shall  be  the  heir  of  such  testator,  such  heir  shall  be  considered  to  have 
acquired  the  land  as  a  devisee,  and  not  by  descent ;  and,  when  any  land  shall  have 
been  limited, by  any  assurance  executed  after  the  said  31st  day  of  December  1833,  to  the 
person,  or  to  the  heirs  of  the  person  who  shall  thereby  have  conveyed  the  same  laud, 
such  person  shall  be  considered  to  have  acquired  the  same  as  a  purchaser  by  virtue 
of  such  assurance,  and  shall  not  be  considered  to  be  entitled  thereto  as  his  former 
estate,  or  part  thereof." 
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provide  that  the  heir  should  take  as  devisee  for  all  purposes;  and  that  the  rules 
respecting  the  marshalling  of  assets  were  not  intended  to  be  aflfected  by  it ;  that  the 
3  &  4  Will.  4,  c.  104  (to  render  freehold  and  copyhold  estates  assets  for  the  payment 
of  simple  contract  debts),  was  passed  on  the  same  day ;  and  the  Legislature,  if  it  had 
intended  to  make  any  alteration  in  those  rules,  would  have  done  so  by  that  Act. 
Galtm  V.  Hancock  (2  Atk.  424,  427,  430). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  3d  section  of  3  &  4  Will.  4, 
c.  106,  enacts  that  land  devised  to  the  heir  shall  be  considered  to  have  been  acquired 
by  him  as  devisee,  and  not  by  descent ;  and  it  then  proceeds  to  declare  that,  when 
any  land  shall  have  been  limited,  by  any  assurance,  to  the  person  or  the  heirs  of  the 
person  who  shall  thereby  have  conveyed  it,  such  person  shall  be  considered  to  have 
acquired  the  land  as  a  purchaser  by  virtue  of  the  assurance,  and  shall  not  be  con- 
sidered as  entitled  thereto  as  his  former  estate  or  part  thereof.  Consequently,  if  a 
person  seised  of  land  by  descent,  ex  [376]  /larfe  maternd,  were  to  execute  a  conveyance 
limiting  property  to  the  use  of  himself  and  his  heirs,  he  would  be  considered  thence- 
forth as  taking  the  land  by  purchase,  and  the  course  of  descent  would  be  altered.  I 
cannot,  therefore,  but  think  that  Sir  George  Strickland  must  be  considered  as  having 
taken  the  estates  at  Easton  and  Righton  as  devisee,  to  all  intents  and  purposes. 

That  view  of  the  question  seems  to  me  to  be  strengthened  rather  than  otherwise 
by  the  circumstance  that  the  3  &  4  Will.  4,  c.  104,  was  passed  on  the  same  day  as  the 
3' &  4  Will.  4,  c.  106;  for  the  Legislature  seems  to  have  taken  care  that  the  laws 
respecting  inheritance  should  not  be  altered,  without,  at  the  same  time,  making  the 
lands  of  deceased  debtors  assets  for  payment  of  simple  contract,  as  well  as  specialty 
debts. 

Demurrer  allowed. 


[377]    Newlands  v.  Paynter.    Dec.  2,  1839. 

[S.  C.  4  My.  &  Cr.  408;  41  E.  R.  158.] 

Feme  Coverte.     Separate  Property. 

Testator  bequeathed  all  his  property  to  his  daughter  (a  single  woman),  in  terms  amount- 
ing to  a  gift  to  her  for  her  separate  use,  and  appointed  her  sole  emcutrix.  She  married 
after  her  father's  death  ;  and  a  sum  of  stock,  'part  of  the  property  bequeathed  to 
her,  was  assigned  to  trustees,  in  trust  for  her  separate  use  for  life,  and  if  she  sur- 
vived her  husband,  in  trust  for  her  absolutely,  and,  if  not,  then  in  trust  as  she  should 
appoint  by  will,  and,  subject  thereto,  in  trust  for  her  husband ;  but  the  settlement 
did  not  notice  any  other  part  of  the  property.  Held,  that  the  husband  did  not 
become  entitled,  in  his  marital  right,  to  the  property  remaining  unsettled,  but  was 
a  trustee  of  it  for  his  wife ;  and,  therefore,  it  could  not  be  taken  in  execution  under 
a  judgment  recovered  against  him. 

John  Peter  Reina,  by  his  will,  dated  in  1833,  bequeathed  to  his  daughter,  Mary 
Sarah  Reina,  all  his  property  whatsoever,  and  appointed  her  sole  executrix  of  his 
will ;  and  directed  that  any  property  he  might  have  given  or  should  give  to  her  should 
not  be  liable  to  the  interference  or  control  of  any  person  or  husband  she  might  be 
married  to,  or  liable  to  his  then  present  or  future  debts,  but  that  her  receipt  alone 
should  be  a  discharge  for  all  the  money  or  effects  he  might  give  or  leave  to  her. 

Mary  Sarah  Reina  proved  her  father's  will ;  and,  shortly  afterwards,  married 
"William  Newlands.  On  her  marriage,  a  settlement  was  made  of  £.5000  Bank  stock, 
part  of  the  property  bequeathed  to  her  by  her  father.  The  remainder  of  that  property 
consisted  of  a  leasehold  house  in  Southwark,  in  which  she  and  her  husband  had  resided 
ever  since  their  marriage,  and  of  the  furniture,  plate  and  certain  other  articles  therein. 

The  Defendant  Holmes  having  recovered  judgment  and  issued  execution  in  an 
action  brought  by  him  against  Mr.  Newlands,  the'bill  in  this  cause  was  filed  by  Mrs. 
Newlands  against  her  hu-sband,  Holmes,  and  the  Sheriff  of  Surrey,  stating  the  facts 
above  mentioned,  and  that  the  [378]  Plaintiff  had  no  property  except  what  had  been 
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bequeathed  to  her  b\'  her  father's  will,  or  had  been  purchased  by  her  out  of  the  income 
of  that  property  :  and  submitting  that  her  husband  was  a  trustee  of  the  house  and 
the  goods  and  chattels  therein,  for  her  separate  use ;  and  praying  for  an  injunction 
to  restrain  the  sheriff  from  seizing  the  house  and  the  goods  and  chattels  therein  under 
the  writ. 

The  injunction  was  afterwards  granted,  and 

Mr.  Jacob  and  Mr.  Bethell,  for  the  Defendant  Holmes,  now  moved  to  dissolve  it. 
They  said  that  the  property  was  bequeathed  to  the  Plaintiff  absolutely,  and  that  she 
was  appointed  executrix  of  the  will ;  that  the  marriage  (which  took  place  after  the 
testator's  death)  vested  the  propertv'  in  question  absolutely  in  the  husband ;  that  a 
portion  of  the  property  bequeathed  "by  the  will  was  settled  on  the  marriage,  but  no 
stipulation  was  made  as  to  the  remainder  of  it ;  and,  therefore,  the  presumption  was 
that  the  parties  intended  the  marital  right  to  prevail  as  to  all  the  property  except  that 
portion  of  it  which  was  comprised  in  the  settlement. 

Mr.  Knight  Bruce  and  Mr.  James  Russell  appeared  for  the  Plaintiff;  but 

The  Vice-Chaxcellor  [Sir  L.  Shadwell],  without  hearing  them,  said:  "There 
cannot,  I  think,  be  any  doubt  that  the  Plaintifi"s  father  did  intend,  by  his  will,  to 
create  a  trust  for  the  separate  use  of  his  daughter  as  to  the  property  which  he 
bequeathed  to  her,  although  he  has  not  expressed  that  intention  in  a  formal  and 
technical  maimer ;  and  I  apprehend  it  is  equally  clear  that,  when  he  [379]  died  and 
his  daughter  proved  his  will,  she  became  at  law  the  absolute  owner  of  all  the  property 
of  a  personal  nature  which  passed  by  his  will ;  and  that,  when  she  married,  she  did, 
at  law,  give  to  her  husband  the  complete  dominion  over  the  whole  of  that  property, 
except  that  portion  of  it  which  was  settled  on  the  marriage.  But  then  the  question 
is  whether  a  husband,  when  he  marries  a  woman  who  takes  personal  property  under 
such  a  bequest  as  this,  does  not  subject  his  marital  rights  and  marital  powers  to  that 
trust  which  was  affixed  on  it  by  the  will.  I  cannot  but  think  that  the  legal  rights  and 
powers  which  the  husband,  in  such  a  case  acquires  over  the  property,  are  subjected  to 
the  trust  affixed  on  it  by  the  will. 

The  settlement  of  the  £6000  Bank  stock,  which  was  made  on  the  marriage,  is  not 
a  settlement  of  it  to  the  separate  use  of  the  wife,  to  the  same  extent  as  she  was 
entitled  under  her  father's  will ;  but,  on  the  contrary,  it  is  a  reduction  and  limitation 
of  the  interest  which  she  had,  in  that  property,  under  the  will :  for  it  vests  the  stock 
in  trustees  in  trust  for  the  separate  use  of  the  wife  for  her  life,  and,  if  she  survives 
her  husband,  it  is  to  belong  to  her  absolutely  :  but,  if  her  husband  survives  her,  then 
she  is  to  have  only  a  testamentary  power  of  disposition  over  it ;  and  so  much  as  she 
may  not  so  dispose  of  is  to  go  to  her  husband.  It  is  quite  clear,  therefore,  that  the 
husband  is  let  in  to  participate,  for  his  own  benefit,  in  the  Bank  stock,  to  the  prejudice 
and  in  derogation  of  the  right  and  interest  which  the  wife  had  in  it  under  her  father's 
will.  Where  a  husband,  by  virtue  of  his  marriage  settlement,  derives  an  interest  in 
a  portion  of  his  wife's  property,  but  gives  her  tiothing  whatever  in  return,  and  the 
settlement  is  totally  silent  as  to  any  relinquishment  by  the  wife  of  her  rights  [380] 
over  the  rest  of  her  property,  it  would  be  strange  indeed  to  hold  that  the  husband, 
under  such  circumstances,  became  absolutely  entitled  to  all  his  wife's  property  not 
comprised  in  the  settlement. 

My  opinion  is,  taking  the  will  and  the  settlement  together,  that  the  husband,  as  to 
any  right  or  interest  which  he  has  acquired  in  that  character  over  his  wife's  property, 
is  a  trustee  for  her ;  and  that  the  leasehold  house  and  the  goods  and  chattels  in  it  are 
not  seizable  in  equity,  although  they  may  be  at  law,  under  the  execution  which  has 
issued  against  the  husband  ;  and  the  motion  to  dissolve  the  injunction  must  be 
refused. 

Mr.  Paynter  appeared  for  the  sheriff. 
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[380]    Harrison  v.  Borwell.    Dec.  6,  1839. 
Evidence.     Legacy.     Statute  of  Limitations.     Pleading.     Defendant. 

Under  36  Geo.  3,  c.  52,  s.  27,  a  copy  of  an  entry  in  the  Stamp  Office  books,  of 
payment  of  the  duty  on  a  legacy,  is  evidence  of  payment  of  the  legacy ;  but  the 
copy  must  be  proved  in  the  usual  way. 

A  Defendant  who  has  answered  cannot  have  the  benefit  of  the  Statute  of  Limitations 
at  the  hearing,  unless  he  has  insisted  on  it  in  his  answer. 

In  this  case  the  PlaintiflT,  in  order  to  prove  that  the  testator  in  the  cause  left  assets, 
tendered,  in  e\'idence,  a  copy  of  an  entry  in  the  Stamp  Office  books  of  payment  of 
the  duty  on  a  legacy  given 'by  the  testator.(l)  [381]  A  witness  deposed  that  the 
copy  was  made  and  signed  by  the  Comptroller  of  Stamps,  and  was  compared  by  him 
with  the  original  in  the  presence  of  the  witness,  and  that,  to  the  best  of  the  witness's 
belief,  it  was  a  true  copy. 

Mr.  Jacob,  for  the  Defendant,  contended,  first,  that  the  document  produced  was 
not  evidence  under  the  Legacy  Duty  Act,  in  any  case  except  that  specified  in  the  Act : 
secondly,  that  secondary  evidence  was  not  admissible,  unless  it  was  shewn  that  primary 
evidence  could  not  be  procured,  which  had  not  been  done  in  this  case :  and  thirdly, 
that  in  no  case  was  a  copy  admissible,  unless  it  was  proved  to  be  a  true  copy  by  a 
person  who  had  compared  it  with  the  original. 

Mr.  Knight  Bruce,  for  the  Plaintift',  said  that  a  copy  of  the  entry  in  the  Stamp 
Office  books  was  made  evidence  by  the  Act :  that  those  books  were  public  documents 
belonging  to  the  Crown,  which  the  officers  of  the  Crown  could  not  be  compelled  to 
produce ;  and  that  the  Comptroller  of  Stamps,  like  the  Chirographer  of  Fines,  was  the 
proper  officer  to  make  copies  from  them.     Phill.  on  Evidence,  3d  edit.  338. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  Act  must,  I  think,  be  construed 
to  mean  that  a  copy  of  the  entry  in  the  books  of  the  Commissioners  of  Stamps,  of 
payment  of  the  duty  on  a  legacy,  shall  be  evidence  of  that  fact  for  all  purposes.  But, 
as  there  is  nothing  in  the  Act  which  provides  that  a  copy  of  an  entry  in  those  books 
made  by  a  particular  person  shall  [382]  be  evidence  of  the  original,  the  copy  must  be 
proved  in  the  regular  way,  that  is,  by  a  person  who  has  himself  compared  it  with  the 
original.     This  copy,  therefore,  is  not  evidence. 

Another  objection  taken  by  Mr.  Jacob  in  this  case  was  that  the  Plaintifif's  demand 
•was  barred  by  the  Statute  of  Limitations. 

Mr.  Knight  Bruce  replied  that  a  Defendant  could  not  avail  himself  of  the  statute, 
unless  he  either  demurred  or  pleaded  to  the  bill,  or  claimed  the  benefit  of  the  statute 
in  his  answer,  which  the  Defendant  had  not  done  in  the  present  case. 

The  Yice-Chanxellor  held  the  rule  to  be  as  stated  by  Mr.  Knight  Bruce,  and 
said  that  the  reason  of  it  was  that  the  Plaintiff  might  be  put  on  his  guard,  and  might 
have  an  opportunity  of  discovering  something  which  would  avoid  the  bar  created  by 
the  statute. 

Mr.  Girdlestone,  Mr.  Purvis,  Mr.  James  Russell,  Mr.  Jeremy,  Mr.  Faber  and  Mr. 
Eenshaw  were  also  counsel  in  the  cause. 

(1)  By  the  27th  sect,  of  36  Geo.  3,  c.  52  (for  repealing  certain  duties  on  legacies 
and  shares  of  personal  estates,  and  for  granting  other  duties  thereon  in  certain  cases), 
it  is  enacted  that  no  receipt  for  any  legacy,  in  respect  whereof  any  duty  is  imposed 
by  the  Act,  shall  be  received  in  evidence,  unless  the  same  shall  be  stamped  as  required 
by  the  Act ;  and  that  no  evidence  whatsoever  shall  be  given  of  any  payment  of  such 
legacy,  without  producing  such  receipt  duly  stamped  as  aforesaid,  unless  the  actual 
payment  of  the  duty  thereby  imposed  shall  first  be  given  in  evidence  :  provided 
always,  that  a  copy  of  the  entry,  in  the  books  of  the  Commissioners  of  Stamps,  of 
the  payment  of  such  duty,  shall  be  admitted  as  evidence  thereof. 
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[383]     BiRLES  V.  PoPPLFft-ELL.     Dee.  6,  1839. 

Executor.     Injunclion. 

To  an  action  brought  by  a  creditor  of  a  testator  the  executors  pleaded  the  decree  in 
a  suit  for  the  administration  of  the  testator's  assets.  The  plea  was  held  to  be  bad  in 
law,  and  judgment  was  given  for  the  Plaintiff  at  law.  The  Court  restrained  him 
from  enforcing  his  judgment  against  the  testator's  assets,  but  not  against  the 
executors  personally. 

This  was  a  creditors'  suit,  and  the  usual  decree  had  been  made  in  it. 

The  executors  now  moved  for  an  injunction  to  restrain  Hall,  a  creditor  of  the 
testator,  from  enforcing  a  judgment  obtained  by  him  in  an  action  against  them  for 
the  recovery  of  his  debt.  The  executors,  instead  of  applying  for  the  injunction  in  an 
early  stage  of  the  action,  pleaded  the  decree  to  it ;  but  the  plea  was  held  to  be  bad, 
and,  thereupon,  judgment  was  given  for  the  Plaintiff  in  the  action. 

A  question  having  arisen  as  to  whether  the  form  of  the  judgment  was  such  as  to 
render  the  executors  liable  personally, 

Mr.  Jacob,  who  appeared  in  support  of  the  motion,  said  that  though  the  judgment 
did  not  affect  the  executors  immediately,  yet  it  might  do  so  ultimately  :  (1;  that  [384] 
the  executors  had  been  relying  on  the  decree,  and  had  endeavoured  to  avail  them- 
selves of  it  by  pleading  it  to  the  action,  but  the  plea  had  been  held  to  be  bad  ;  and, 
although  it  was  bad  in  point  of  law  onlj-,  yet  the  Court  of  law  would  assume  that  the 
executors  had  had  assets,  and  had  either  eloigned  or  wasted  them :  and  a  writ  of 
[385]  scire  jieri  would  be  issued  to  the  sheriff'  to  levy  the  debt  d-e  bonis  test-cUoris,  et  si 
non,  de  bonis  propriis  ;  and  the  executors  would  be  unable  to  protect  their  own  property 

(1)  Mr.  Williams,  in  his  Treatise  on  the  Law  of  Executors,  vol.  2,  p.  1223,  thus 
points  out  the  course  of  proceeding  to  enforce  a  judgment  obtained  against  an  executor, 
for  a  debt  due  from  the  testator :  "  After  the  Plaintiff  has  obtained  a  judgment 
against  an  executor,  de  bonis  testatoris,  there  are  two  modes  of  enforcing  it :  first,  by 
jieri  facias  or  scire  fieri  inquiry :  second,  by  an  action  of  debt  on  the  judgment, 
snggesting  a.  der<istavU.  First,  as  to  proceeding  hy  fieri  fadas  or  scire  fieri  in^mry  :  if 
the  sheriff  returns,  as  he  may  do  if  he  pleases,  not  only  nulla  bona,  but  also  a 
devastavit,  to  &  fieri  facias  de  bonis  testatoris  sued  out  on  a  judgment  obtained  against  an 
executor,  the  Plaintiff,  according  to  the  ancient  practice,  sued  out  execution  immedi- 
ately against  the  Defendant  by  capias  ad  satisfaciewJum  or  fieri  facias  de  bonis  propriis  : 
and  so  be  may,  it  should  appear  at  this  day.  And  it  seems  that  the  sheriff  runs  no 
great  risk  by  returning  a  devastavit,  for  the  judgment  and  no  assets  to  be  found  will 
be  sufficient  evidence  of  a  devastavit  in  an  action  against  him  for  a  false  return. 

"  But  if  the  sheriff  returns  nulla  bona  generally,  without  also  returning  a  devastavit, 
the  ancient  course  was  to  issue  a  special  writ  for  the  sheriff  to  inquire  by  a  jury 
whether  the  Defendant  had  wasted  any  of  the  goods  of  the  deceased :  and  if  a 
devastavit  were  found,  and  returned  by  the  sheriff,  a  scire  facias  issued  for  the  Defen- 
dant to  shew  cause  why  the  Plaintiff  should  not  have  execution  de  bonis  propriis ;  to 
which  scire  facias  the  Defendant  might  appear  and  plead.  But  now,  for  the  sake  of 
expedition,  the  inquiry  and  scire  facias  are  made  out  in  one  writ,  which  is  called  a 
scire  fieri  inquiry ;  reciting  the  judgment,  fieri  facias,  and  return  of  nulla  bona,  and 
after  suggesting  a  devastavit,  commanding  the  sheriff"  to  cause  the  debt  or  damages 
and  costs  to  be  made  of  the  goods  of  the  testator  or  int€State,  if,  &c.,  and  if  not,  then, 
if  it  shall  appear  by  inquisition  that  the  Defendant  hath  wasted  the  goods  of  the 
deceased,  to  give  notice  to  the  Defendant  to  appear  in  Court  at  the  return  of  the 
writ,  to  shew  cause  why  the  Plaintiff  ought  not  to  have  execution  de  bonis  propriis. 
But  the  most  usual  mode  of  proceeding  is  by  action  of  debt  on  the  judgment  suggests 
ing  a  devastarit.  This  action  may  be  brought  upon  the  judgment  against  the  executor, 
upon  a  bare  suggestion  of  a  devastavit,  without  any  writ  oifi.  fa.  first  taken  out  upon 
the  judgment.  The  action  is  in  form  an  action  of  debt  in  the  deini  and  deiinet,  and 
the  judgment  is  de  bonis  propriis." 
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from  the  force  of  the  writ ;  though,  so  far  from  having  any  assets  of  the  testator,  his 
debts  were  much  greater  than  the  value  of  his  estate  at  the  time  of  his  death  :  con- 
sequently, the  case  fell  within  the  principle  of  Brook  v.  Skinner  (2  Mer.  481,  note). 
Dyer  v.  Kearsley  (Ibid.  482,  note),  and  Fielden  v.  Fielden  (1  Sim.  &  Stu.  255). 

Mr.  Knight  Bruce  (with  whom  was  Mr.  Koe),  appeared  for  Hall,  the  Plaintiff  at 
law,  and  admitted  that  he  intended  to  proceed  against  the  executors  personally. 

The  Vick-Chancellor  [Sir  L.  Shadwell].  In  Kent  v.  Pickering  (ante,  vol.  v.  p. 
569)  I  proceeded  on  what  Lord  Eldon  is  reported  to  have  said  in  Brook  v.  Skinner, 
namely,  that  where  a  decree  has  been  made  in  a  suit  for  the  administration  of  a 
deceased  debtor's  estate,  if  the  Plaintifl"  at  law  recovers  a  judgment  de  bonis  testatoris, 
this  Court  will  not  suffer  execution  to  be  taken  out  on  such  judgment;  but  if  he 
recovers  de  bonis  testaiwis,  et  si  non,  de  bonis  propriis,  this  Court  cannot  interpose  to 
protect  the  executors  from  any  liability  to  which  they  may  have  subjected  themselves. 
The  rule  of  this  Court,  as  I  apprehend,  is  that,  if  the  executor  does  at  law  so  manage 
the  matter  as  to  make  himself  personally  liable,  this  Court  will  leave  him  to  be  dealt 
with  at  law  as  the  Court  of  law  will  permit :  but  this  Court  will  not  suffer  any 
judgment  that  may  be  recovered  at  law  to  interfere  with  its  own  decree. 

1386]  In  this  case,  I  think  that  the  executors,  instead  of  pleading  the  decree  at 
law,  ought  to  have  applied  at  once  for  an  injunction  :  but  as  they  thought  lit  to 
adopt  a  different  course,  the  Plaintiff  at  law  is  entitled  to  have  the  benefit  of  his 
judgment  as  against  them ;  but  this  Court  will  restrain  him  from  using  it  against  the 
assets  of  the  testator  ;  and,  therefore,  I  shall  grant  an  injunction  to  restrain  him  from 
proceeding  against  the  assets,  but  not  to  restrain  him  from  proceeding  against  the 
executors  personally. 

[386]    Williams  v.  Owen.     Dec.  18,  1839. 

[S.  C.  reversed,  5  My.  &  Cr.  303  ;  41  E.  R.  386.     The  cases  in  the  note  (41  E.  R.  386) 
refer  to  Williams  v.  Owen,  13  Sim.  597.] 

Mmigage.     Conditional  Sale. 

W.  conveyed  an  estate  to  0.  absolutely,  as  in  pursuance  of  a  sale :  and,  by  a  separate 
instrument,  0.  agreed  to  reconvey  the  property,  on  VV.  repaying  the  consideration 
money  and  the  expenses  of  the  conveyance  (which  0.  had  paid)  within  a  year ;  and 
0.  was,  at  his  option,  either  to  retain  the  intermediate  rents,  or  to  be  paid  interest. 
The  agreement  bore  the  same  date  and  purported  to  be  executed  on  the  same  day 
as  the  conveyance ;  but  that  fact  was  not  admitted  in  the  answer,  and  there  was 
no  evidence  of  it.  A.  was  an  attorney,  and  prepared  the  conveyance.  0.  paid  the 
expenses  of  it,  and  was  immediately  let  into  possession,  and  the  consideration  money 
was  very  nearly  the  full  value  of  the  estate. 

Held,  nevertheless,  that  the  transaction  was,  in  fact,  a  mortgage,  and  that  W.'s  heir 
was,  long  after  the  year  had  expired,  entitled  to  redeem  the  estate. 

By  indentures  of  lease  and  release  of  the  13th  and  14th  of  June  1821,  and  by  a 
fine,  Richard  Williams,  a  solicitor  and  his  wife,  in  consideration  of  £550,  paid  to 
Williams  by  the  Defendant,  conveyed  12  cottages  and  a  piece  of  land  or  garden  ground 
situate  near  the  town  of  Carnarvon,  to  the  Defendant,  who  was  a  grocer,  in  fee.  The 
conveyance  was  absolute,  and  purported  to  be  made  in  pursuance  of  a  contract  for 
sale  of  the  premises.  The  £550  was  in  part  made  up  of  a  sum  of  £200  due  on  bond, 
from  Williams  to  the  Defendant.  [387]  Upon  the  execution  of  the  conveyance,  the 
Defendant  entered  into  the  possession  or  receipt  of  the  rents  and  profits  of  the  premises. 
By  articles  of  agreement,  dated  the  same  14th  of  June,  made  between  the  Defendant 
of  the  one  part,  and  Williams  and  his  wife  of  the  other  part,  after  reciting  that 
Williams  and  his  wife  had  that  day  executed  to  the  Defendant  an  absolute  conveyance 
of  the  fee-simple  and  inheritance  of  the  premises,  in  considei'ation  of  £550  paid  to 
Williams  by  the  Defendant,  and  that,  upon  the  treaty  for  the  sale  of  the  premises, 
it  was  mutually  agreed  between  the  parties  that,  in  case  Williams,  his  heirs  or  assigns. 
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should  pay  to  the  Defendant  the  like  sum  of  £550,  within  12  calendar  months  from 
that  day,  and  also  the  sum  of  £13,  being  the  sum  laid  out  by  the  Defendant  for  pre- 
paring the  conveyance  of  the  premises,  then  the  Defendant  would  reconvey  the 
premises  to  Williams,  his  heirs  or  assigns :  it  was  witnessed  that,  in  case  Williams, 
his  heirs,  executors,  administrators  or  assigns,  should  pay  or  cause  to  be  paid  to  the 
Defendant  the  sums  of  £550  and  £13  within  12  calendar  months  from  the  date  of 
the  agreement,  then  the  Defendant,  for  himself,  his  heirs,  executors  and  administrators, 
agreed  that  he  would  reconvey  the  premises  to  Williams,  his  heirs,  appointees  or 
assigns,  or  consent  that  the  conveyance,  bearing  even  date  with  the  agreement,  might 
be  cancelled  and  made  void  to  all  intents  and  purposes :  and  it  was  further  agreed 
that  the  Defendant  should  retain  the  rents  from  the  day  of  the  date  of  the  agreement 
to  the  day  of  payment  of  the  £550,  instead  of  interest,  provided  he  preferred  the 
same  to  lawful  interest ;  that  the  rents  should  be  apportioned  from  the  4th  of  August 
then  next,  and  received,  from  that  day,  by  the  Defendant ;  and  the  Defendant  engaged 
that,  if  the  £550  was  paid  on  or  before  the  -ith  of  August  1822,  the  conveyance  should 
be  [388]  cancelled,  and  the  premises  be  reconveyed  to  Williams  in  the  manner  before 
mentioned. 

The  Defendant,  in  his  answer,  said  he  believed  that  he  did  not  execute  the  agree- 
ment, on  or  about  the  same  day  as  that  on  which  Williams  executed  the  release  ;  but 
on  what  day  in  particular  he  could  not  set  forth,  except  that  he  believed  he  executed 
it  some  days  after  the  date  of  the  release :  and  that  he  could  not  set  forth  the  day 
on  which  the  release  was  executed  by  Williams,  or  the  day  on  which  he  himself 
executed  the  agreement. 

In  August  1824  Williams  died  intestate,  leaving  the  Plaintiff,  who  was  then  an 
infant,  his  eldest  son  and  heir. 

The  bill  was  filed  within  a  few  days  after  the  Plaintiff  attained  21,  insisting  that 
the  transaction  above  mentioned  was  intended,  by  the  parties,  to  be  a  mortgage  and 
not  a  sale,  and  praying  to  redeem  the  premises.  The  answer  insisted  that  the  trans- 
action was,  and  was  always  intended,  by  the  parties,  to  be  an  absolute  conveyance  or 
purchase. 

Two  surveyors,  who  were  examined  for  the  Defendant,  deposed  that,  in  the  year 
1821,  the  fair  yearly  rent  of  the  cottages  was  £50,  subject  to  deductions  for  repairs 
and  loss  of  rent  by  default  of  payment  of  rent  by  the  tenants,  who  were  poor  labourers  ; 
and  that,  at  the  time  when  witnesses  were  examined,  the  fair  yearly  rent  was  about 
£47,  subject  to  the  same  deductions;  and  that,  at  the  same  times,  the  values  of  the 
premises  to  be  sold  were  £548  and  £468  respectively.  Another  witness  for  the 
Defendant  deposed  that,  in  1821,  the  [389]  Plaintiffs  father  gave  directions  to  John 
Evans,  his  agent  or  attorney,  to  sell  or  to  contract  for  the  sale  of  the  premises,  and 
that  the  Plaintiffs  father  prepared  the  conveyance  of  the  premises  to  the  Defendant, 
and  that  Evans  perused  and  ingrossed  the  deeds  on  the  part  of  the  Defendant. 

Mr.  Wakefield  and  Mr.  Koe,  for  the  Plaintiff,  cited  Manlme  v.  Ball  (2  Vern.  84), 
Baker  v.  Wind  (1  Vez.  160),  Sevier  v.  Greeway  (19  Ves.  413). 

Mr.  Knight  Bruce  and  Mr.  G.  Richards,  for  the  Defendant.  It  appears,  by  the 
evidence,  that  £550,  which  was  the  consideration  for  the  conveyance,  very  closely 
approached  the  full  value  of  the  property  :  it  would  have  been  imprudent,  therefore, 
to  lend  so  large  a  sum  on  a  mortgage.  The  universal  practice  is  not  to  advance  more 
than  two-thirds  of  the  value  of  the  mortgaged  estate.  Williams,  the  conveying  party, 
was  an  attorney,  and  prepared  the  deeds  :  he  must  have  known  how  the  ti'ansaction 
was  to  be  carried  into  effect,  supposing  that  it  was  intended  to  be  a  mortgage  and  not 
a  sale.  The  expenses  of  ingrossing  the  deeds  and  all  the  other  expenses  of  the  trans- 
action, were  paid  by  the  Defendant,  except  that  the  grantor,  being  an  attorney,  prepared 
the  drafts  and  made  no  charge  for  them.  In  a  mortgage  transaction,  the  mortgagee 
never  pays  any  part  of  the  expense ;  but  the  whole  of  it  is  borne  by  the  mortgagor. 
The  amount  of  the  money  paid,  the  form  of  the  conveyance,  and  the  mode  of  paying 
the  expenses  are  all  in  favour  of  a  sale,  and  not  a  mortgage,  being  intended.  Besides, 
the  party  [390]  to  whom  the  conveyance  was  made  was  immediately  let  into  posses- 
sion, and  has  continued  in  possession  ever  since  :  in  short,  all  the  circumstances  of  the 
ease  (by  which  questions  of  the  like  nature  have,  in  all  former  instances,  been  decided), 
except  the  articles  of  agreement,  tend  to  shew  that  a  sale  was  intended.     The  question 
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then  is  whether,  in  the  face  of  all  probability,  those  articles  (which,  it  is  important 
to  observe,  are  not  shewn  to  have  been  executed  at  the  same  time  as  the  deeds) 
inevitably  stamp,  on  the  transaction,  the  character  of  a  mortgage.  One  of  the  first 
rules  in  construing  instruments  is  to  intend  that  the  parties  meant  what  is  legal :  but 
the  Plaintiff's  view  of  this  case  makes  the  whole  transaction  illegal  and  void,  and 
makes  the  parties  amenable  to  a  criminal  prosecution  :  for,  by  the  agreement,  an 
option  between  rents  and  interest  is  given  to  the  Defendant,  which  makes  the  trans- 
action usurious,  if  it  was  intended  to  be  a  loan.  Again,  on  the  face  of  these  articles, 
there  is  no  mutuality  or  reciprocity  between  the  parties  :  the  Defendant  has  not  the 
remedies  for  compelling  payment  of  his  money,  which  a  mortgagee  usually  has. 
Enmuirrth  v.  Griffiths  (5  Ero.  P.  C.  184,  Tomlyn's  edit.);  Davis  v.  Thomas  (1  Russ.  & 
Myl.  506);  Goodman  v.  Grierson  (2  Ball.  &  Beatt.  274);  Butler's  Notes  on  Co.  Litt. 
205  a.,  note  96;  Mellor  v.  Lees  (2  Atk.  494);  Floi/er  v.  Lavington  (1  P.  W.  268); 
FuUhorpe  v.  Foster  (1  Vern.  476) ;  Barrell  v.  Sabine  (Ibid.  268) ;  Howard  v.  Harris  {Ibid. 
33,  190) ;  Coote  on  Mortgages,  28,  et  seq. 

We  submit  that  the  tiansaction  in  question  was  not  a  mortgage,  but  a  sale ;  and 
that,  under  the  articles  of  [391]  agreement,  the  vendor  was  entitled  to  repurchase  the 
estate  within  a  given  time.  This  is  a  case  in  which  parol  evidence  is  admissible  ;  and 
at  all  events  the  Court  cannot  come  to  the  conclusion  that  the  transaction  was  a 
mortgage,  without  further  inquiry :  and  we  are  ready  to  submit  to  any  inquiry  that 
the  Court  may  think  fit  to  direct. 

Mr.  Wakefield,  in  reply.  In  Davis  v.  Thomas  the  Defendant,  having  acquired  the 
fee  in  Sept.  1820,  granted  a  lease  of  the  property  to  the  Plaintiff  in  January  1821  ; 
and  the  lease  contained  a  clause  of  repurchase.  That  case,  therefore,  does  not  apply  ; 
as  it  was  a  clear  case  of  repurchase.  Besides,  the  observations  of  Lord  Brougham,  C, 
in  that  case,  seem  to  make  against  the  Defendant.  His  Lordship  says  :  "  Upon  the 
other  question,  can  I  reasonably  hold  that,  where  a  man  has  mortgaged  an  estate,  and 
two  years  afterwards  has  made  a  conveyance  of  that  estate,  and  then  again  three 
months  subsequently,  upon  obtaining  a  lease  of  the  same  estate  from  the  purchaser, 
procures  to  be  indorsed  upon  that  lease  by  way  of  indulgence  a  power  to  repurchase 
the  property  on  certain  terms — can  I  reasonably  hold  that,  because  he  obtains  this 
power  of  repurcha.se,  all  the  different  instruments  form  parts  of  one  conveyance  1 " 
His  Lordship  therefore  puts  his  decision  on  the  ground  that  all  the  deeds  were  not 
executed  at  the  same  time.  Here  the  conveyance  and  the  agreement  were  both 
executed  at  the  same  time,  as  is  evident  from  the  date  and  also  from  the  language 
of  the  agreement ;  and  the  Defendant  in  his  answer  does  not  positively  state  the 
contrary.  In  Enswrnih  v.  Griffiths  the  mortgagee  agreed  to  sell  and  convey  the 
premises  to  the  mortgagor  ;  therefore  it  was  a  clear  case  of  repurchase.  In  this  case 
the  word  used  [392]  in  the  agreement  is  reconvey.  The  case  of  Goodman  v.  Grierson 
is  contrary  to  all  the  former  cases  in  which  a  collateral  agreement  has  been  held  to 
give  to  the  transaction  the  character  of  a  mortgage  :  for  in  none  of  those  cases  was 
there  any  mutuality  or  reciprocity;  on  the  absence  of  which  Lord  Manners's  judgment 
is  founded.  The  cases  referred  to  by  Mr.  Butler  do  not  authorize  the  conclusion 
which  he  draws  from  them. 

With  respect  to  the  valuations,  they  were  made  more  than  20  years  after  the 
transaction  took  place  ;  and  they  do  not  include  the  garden  ground.  The  circumstance 
that  the  expenses  of  the  conveyance  were  paid  by  the  grantee  has  been  treated  as 
immaterial  in  all  the  cases  in  which  the  question  now  in  discussion  has  arisen.  As 
to  the  option  given  to  the  Defendant  between  rents  and  interest,  the  Court  cannot 
presume  that  the  Defendant  will  prefer  that  alternative  which  will  make  the  whole 
transaction  void. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  agreement  to  redeem  need  not 
be  made  at  the  same  time  as  the  conveyance  ;  as  appears  from  the  judgment  of  Sir 
W.  Grant,  M.R.  (in  Sevier  v.  Greenway) ;  and  if  that  decision  be  right,  I  am  bound  by 
It,  and  I  do  not  see  how  I  can  avoid  deciding  that  the  Plaintiff  in  this  case  is  entitled 
to  redeem  the  tenements  comprised  in  the  deeds  of  June  1821. 
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[393]    Dover  v.  Gregory.    Dec.  18,  1839. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  81.] 

IFill.     Construction.     Charge  of  Debts. 

Testator  expressed  an  intention  to  dispose  of  all  his  worldly  efifects,  and  directed  all 
his  just  debts  and  funeral  expenses  to  be  fully  discharged  bij  his  executor  thereinafter 
named :  and,  after  giving  several  legacies,  he  devised  all  his  copyhold  lands  to  his 
son  John  A.,  and  left  all  the  rest  and  residue  of  his  estate  and  eft'ects  unto  and  to 
the  use  of  his  son  J.  A.,  whom  he  thereby  appointed  sole  executor  and  residuary 
legatee.  Held,  that  taking  the  whole  of  the  will  together,  the  words  were  sufficient 
to  pass  the  fee  in  the  copyholds,  and  to  charge  them  with  the  testator's  debts. 

John  Ayer  the  elder,  by  his  will,  dated  the  28th  of  October  182-2,  after  declaring 
his  intention  to  dispose  of  all  his  worldly  eft'ects,  ordered  and  ordained  that  all  his 
just  debts  and  funeral  expenses  and  the  charges  of  proving  his  will  should  be  fully 
discharged  by  his  executor  thereinafter  named ;  and,  after  giving  several  pecuniary 
legacies,  he  gave  and  devised  to  his  son,  John  Ayer,  all  his  copyhold  lands  and  houses 
at  Dunnington  and  Murton,  all  which  said  copyhold  hereditaments  and  premises  had 
been  duly  surrendered  to  the  use  of  his  will:  and  he  gave  and  left  all  the  rest  and  residue 
of  his  estate  and  eft'ects  whatsoever  or  wheresoever,  or  of  what  nature  or  kind  soever, 
unto  and  to  the  use  of  his  said  son,  John  Ayer,  whom  he  thereby  appointed  sole 
executor  and  residuary  legatee. 

The  testator  died  in  August  1824,  leaving  his  son  his  customary  heir.  The 
testator  was  not  seised  of  any  real  estates  except  the  copyholds  mentioned  in  his  will, 
and  his  personal  estate  was  insufficient  to  pay  his  debts.  John  Ayer,  the  son,  died 
in  1836. 

The  bill  was  filed  by  a  creditor  of  John  Ayer  the  elder  against  the  devisees  and 
incumbrancers  of  John  Ayer  the  younger ;  and  the  question  was  whether,  by  the  will 
of  John  Ayer  the  elder,  the  copyholds  were  charged  with  the  payment  of  his  debts. 

Mr.  Jacob  and  Mr.  R.  Atkinson,  for  the  PlaintiS".  It  is  admitted  that,  where  a 
testator  has  directed  in  general  terms  that  his  debts  shall  be  paid,  the  debts  are  [394] 
charged  upon  his  real  estates :  but  it  is  said  that  that  is  not  so,  where,  as  in  this  case, 
the  testator  has  directed  his  debts  to  be  paid  by  his  executor.  In  Henvell  v.  IVTiitaker 
(3  Russ.  343)  the  testator  commenced  his  will  by  directing  that  all  his  just  debts  and 
funeral  expenses  should  be  fully  paid  and  .satisfied  by  his  executor  thereinafter  named : 
and  then,  after  giving  legacies  and  an  annuity,  he  gave  all  his  real  and  personal  estate 
to  his  nephew,  W.  Whitaker,  absolutely,  and  appointed  him  executor  of  his  will. 
Now  in  that  case  there  was  this  peculiarity,  namely,  that  the  testator  expressed  that 
the  property  given  to  his  nephew  should  be  subject  to  the  legacies  and  annuity 
omitting  the  debts.  The  Master  of  the  Rolls  said  that,  where  a  testator  directs  that 
all  his  debts  and  funeral  expenses  shall  be  fully  paid  by  his  executor  thereinafter 
named,  it  must  be  intended  that  he  had  then  fully  determined  who  that  executor 
should  be  ;  and  that  the  will  was  to  be  construed  as  if  he  had  said  :  "  I  direct 
that  my  just  debts  and  funeral  expenses  be  fully  paid  and  satisfied  by  my  nephew, 
W.  Whitaker,  whom  I  hereinafter  name  my  executor ; "  and  that  in  such  a  case  the 
obligation  to  pay  the  testator's  debts  and  funeral  expenses  would  be  a  condition 
imposed  on  the  nephew  to  be  satisfied  as  far  as  all  the  property  which  he  derived 
under  the  will  would  extend.  In  a  note  to  that  case  there  is  an  extract  from  the 
registrar's  book  of  Finch  v.  Hattcrsky  {Ibid.  34-5,  note) ;  in  which  the  testator,  after 
directing  all  his  debts  and  funeral  expenses  to  the  value  of  twenty  shillings  in  the 
pound  to  be  paid  by  his  executrix  thereinafter  named,  gave  his  real  and  personal  estate 
to  his  wife  for  her  life,  and  at  the  end  thereof  he  willed  that  they  should  be  divided 
by  her  among  such  of  his  children  as  should  be  then  living ;  and  he  appointed  her 
[395]  executrix  of  his  will :  and  it  was  held  that  the  testator's  real  estates  were 
charged  with  the  payment  of  his  debts  and  funeral  expenses.  It  is  observable  that, 
in  that  case,  only  a  life  interest  in  the  real  estates  was  given  to  the  wife,  and  the  fee 
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was  given  to  the  children  ;  but  in  the  present  case  the  fee  is  given  to  the  son,  or  if  it 
is  not  given,  it  is  suffered  to  descend  to  him  ;  and  we  must  take  it  for  granted  that 
the  testator  knew  that  his  son  was  his  heir.  However,  it  would  be  difficult  to  hold 
in  this  case  that  the  will  does  not  give  the  fee  to  the  son  :  for  the  testator  begins  his 
will  with  declaring  his  intention  to  dispose  of  the  whole  of  his  property  ;  and  then, 
after  giiing  all  the  residue  of  his  personal  estate  to  his  son,  he  appoints  him  the  sole 
residuary  legatee  of  his  will.  Those  words  would  be  surplusage  if  the  testator  did 
not  intend  his  son  to  take  something  else  under  them.  Besides,  a  direction  to  pay  debts 
is  always  an  indication  of  intention  that  the  party  should  take  a  sufficient  estate  to 
pay  the  debts ;  which  he  would  not  do  if  a  life  interest  only  were  given  to  him  :  for 
he  might  die  a  few  weeks  after  the  testator.  We  submit,  therefore,  that  John  Ayer, 
the  son,  took  the  fee  in  the  copyholds,  subject  to  the  payment  of  the  testator's  debts. 
Gi-aves  v.  Graves  {ante,  vol.  viii.  p.  43),  Mirehouse  v.  Scaife  (2  Myl.  &  Cr.  695),  Bridgen 
V.  Lander  (3  Euss.  345,  note),  Awbreyv.  Middleton  (2  Eq.  Ab.  497),  Alcock  v.  Sparhawk 
(2  Vern.  228),  Barker  v.  The  Duke  of  Devonshire  (3  Mer.  310),  JFilce  v.  IFilce  (7  Bing. 
664),  Doe  v.  TofieU  (11  East,  246),  Hardacre  v.  Nash  (5  T.  R.  716),  Piiman  v.  Stevens 
(15  East,  505),' Ronalds  V.  Feltham  (Turn.  &  Russ.  418),  ShaUcross  v.  Finden  (3  Ves.  738), 
Smith  V.  Coffin  (2  H.  Black.  444). 

[396]  The  Vice-Chanxellor.  In  Henvell  v.  JFhitaker  Sir  John  Leach  held  that, 
in  all  cases  where  property  is  given  by  the  will  to  the  party  who  is  directed  to  pay 
the  debts,  the  property  so  given  is  charged  with  that  which  the  party  is  directed  to 
pay.  I  was  one  of  the  counsel  in  that  cause ;  and  I  do  not  recollect  any  case  in 
which  there  was  a  greater  spirit  of  litigation  ;  and  I  have  no  doubt  that  if  the 
decision  had  been  thought  wrong  it  would  have  been  appealed  from. 

Mr.  Knight  Bruce  and  Mr.  Purvis,  for  some  of  the  Defendants.  We  humbly 
submit  that  the  decision  in  Henvell  v.  JFhitaker  is  erroneous ;  but  it  is  not  necessary 
for  us  to  question  that  decision,  as  the  present  case  may  be  decided  against  the 
Plaintiff  without  impeaching  the  authority  of  that  case. 

If  a  testator  at  the  commencement  of  his  will  says,  "  I  direct  all  my  debts  to  be 
paid  "  without  more,  everything  that  he  subsequently  gives  is  subject  to  that  pre- 
liminary charge  :  but  that  is  not  the  case  where  he  directs  his  debts  to  be  paid  in  a 
particular  way,  or  by  a  particular  person,  as  by  his  executor.  Powell  v.  Robins  (7  Ves. 
209)  is  the  case  which  points  out  the  distinction  which  we  are  contending  for.  In 
Warren  v.  Davies  (2  Myl.  &  Keen,  49),  it  was  decided  that  a  direction  that  the 
testator's  debts  should  be  paid  by  his  executors  does  not  amount  to  a  charge  on  a 
real  estate  devised  to  one  of  them.  The  case  of  Wasse  v.  Heslington  (3  Myl.  &  Keen, 
495)  seems  to  bring  the  point  to  its  true  principle.  There  the  decision  was  that, 
where  a  testator  directs  his  debts  and  funeral  expenses  to  be  paid  by  [397]  his 
executors,  it  is,  pntna  facie,  to  be  considered  that  he  means  the  payment  to  be  made 
by  them  out  of  the  funds  which  come  to  their  hands  as  executors  ;  whether  he 
intends  that  all  the  property  which  he  gives  to  his  executors  shall  be  subject  to  the 
payment  of  his  debts  and  legacies  must  be  gathered  from  the  whole  will.  That 
case,  therefore,  was  decided  on  a  principle  which  is  quite  inconsistent  with  the 
ground  on  which  Henvell  v.  JlHiitaJcer  was  decided.  Why  is  a  direction  to  do  that 
which  is  the  duty  of  the  executor  to  do  to  amount  to  a  charge  on  an  estate  which  he 
takes  as  a  beneficial  devisee?  Sir  J.  Leach,  at  the  conclusion  of  his  judgment  in 
Wasse  V.  Heslinr/tm,  says:  "In  the  case  referred  to,  it  appeared  to  me  to  be  manifest 
from  the  whole  will  that  the  testator  intended  to  subject  all  his  property  given  by 
his  will  to  the  executors,  to  the  payment  of  his  debts  and  funeral  expenses.  It 
appears  to  me  in  this  case  to  be  equally  manifest  that  he  had  not  that  intention." 
His  Honor,  therefore,  corrects  the  generality  of  the  language  used  by  him  in  Henvell 
V.  JFldtaker,  and  states  that  the  ground  on  which  he  decided  that  case  was  the 
intention  of  the  testator,  collected  from  the  whole  of  his  will. 

If  the  testator  in  this  case  had  directed  his  debts,  &c.,  to  be  paid  by  his  son,  John 
Ayer,  then  it  may  be  conceded  that  the  debts  would  have  been  charged  on  the  copy- 
holds. But  the  testator  does  not  mention  his  son's  name  :  he  mentions  the  character 
without  the  name  :  and  then  he  makes  a  separate  and  distinct  devise  of  all  his  copy- 
hold knds  to  his  son,  John  Ayer,  without  mentioning  his  character  of  executor.  It 
was  said  that  the  clause  by  which  the  testator  appointed  his  son  his  residuary  legatee 
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would  be  surplusage,  unless  it  was  held  to  pass  the  fee  in  the  copyholds.  The 
expression  "re-[398]-siduary  legatee,"  has  no  meaning,  except  as  applied  to  personal 
estate  :  it  is  very  commonly  found  in  wills  ;  and  the  testator  used  it  as  descriptive  of 
what  he  had  done  by  giving  his  residuary  estate  to  his  son. 

Mr.  Loftus  Wigram,  for  some  of  the  Defendants,  who  were  incumbrancers  on  the 
estates  of  John  Ayer  the  younger.  The  decision  in  Henvell  v.  JJliitaker  must  be 
considered  as  corrected  by  Sir  John  Leach  in  If^assi;  v.  Hedington.  The  utmost, 
however,  that  that  case  decides  is  that,  where  a  testator  directs  his  debts  to  be  paid 
by  his  executor,  and  the  executor  takes  property  under  the  will,  an  obligation 
is  imposed  on  him  to  pay  the  debts  to  the  extent  of  that  property.  Here  the  son 
did  not  take  more  than  a  life  interest  in  the  copyholds  under  the  will.  He  took  the 
fee  as  heir  to  his  father.  If  he  had  not  been  heir,  he  would  not  have  taken  more 
than  an  estate  for  his  life ;  and  it  cannot  be  established  upon  his  will  that  his  father 
intended  him  to  take  any  greater  estate.  Henvell  v.  Undtaker,  therefore,  has  no  direct 
application  to  this  case.  The  word  "  effects  "  in  the  introductory  clause  cannot  have 
the  effect  of  passing  lands.  Camfiehl  v.  Gilbert  (3  East,  516).  It  is  begging  the  whole 
question  to  say  that  the  son  takes  the  fee  in  the  copyholds  because  the  testator  has 
charged  them  with  payment  of  his  debts.  It  was  said  that  the  words  "residuary 
legatee  "  must  be  taken  out  of  their  ordinarj'  meaning  and  applied  to  real  estate,  or 
else  they  would  be  surplusage :  but  it  may  be  asked  why  did  the  testator  insert  the 
words  "by  my  executor,"  in  the  direction  for  payment  of  his  debts,  except  for  the 
purpose  of  confining  the  payment  of  his  debts  to  his  personal  estate.  Those  words 
are  surplusage  unless  they  are  held  to  have  been  used  \vith  that  ^^ew. 

[399]  Mr.  Simons  appeared  for  the  other  Defendants. 

The  V1CE-C1LA.XCELLOR  [Sir  L.  Shadwell].  I  perfectly  well  recollect  that  the  case 
of  Henvell  v.  JFhitaher  was  argued  with  great  earnestness  on  both  sides  ;  and  I  must 
say  that,  in  my  opinion,  the  decision  in  that  case  is  right. 

I  am  willing  that  this  will  should  be  construed  according  to  the  intention  of  the 
testator.  First  of  all  there  is  a  plain  intention  that  the  executor  should  pay  the  debts 
and  the  funeral  expenses  of  course  :  and  it  does  not  amount  to  an  evidence  of  inten- 
tion that  he  is  not  to  pay  the  debts  because  he  is  to  pay  the  funeral  expenses.  And, 
as  the  testator  savs,  "  I  order  and  ordain  that  all  my  just  debts  and  funeral  expenses, 
and  the  charges  of  proving  this  my  will,  shall  be  fully  discharged  by  my  executor 
hereinafter  named,"  he  denotes  an  intention  that  his  executor  should  pay  his  debts, 
and  should  pay  them  by  the  means  which  the  testator  has  supplied  him  with,  either 
by  a  gift  of  property  or  by  suffering  it  to  descend. 

If  the  heir  had  been  a  stranger,  there  would  have  been  sufficient  in  the  will  to 
enable  him  to  take  the  fee.  There  is  an  intention  that  he  should  pay  the  debts ;  and 
the  fact  that  the  testator  gives  the  copyholds  without  words  of  inheritance  shews  that 
he  meant  that  the  debts  should  be  paid  out  of  the  copyholds.  The  Court  in  construing 
a  will  is  bound  to  give  a  meaning  to  every  word  if  it  can  :  and  not  to  reject  any 
words  as  being  surplusage  if  it  can  be  avoided.  I  admit  that  the  expression 
"  residuary  legatee  "  ordinarily  would  apply  to  a  person  who  is  to  take  the  undis- 
posed-of  personal  estate.  But,  where  the  testator  has  given  all  the  rest  [400]  and 
residue  of  his  estate  and  effects  whatsoever  or  wheresoever,  or  of  what  nature  or  kind 
soever,  unto  and  to  the  use  of  his  son,  John  Ayer,  and  then  says,  "  whom  I  hereby 
appoint  sole  executor  and  residuary  legatee  of  this  my  will,"  those  words  may  be  fairly 
construed  to  mean  that  he  intended  his  sou  should  take  all  his  property  of  every 
description  which  he  had  not  before  given. 

I  think  that  I  am  bound  by  the  case  of  Henvell  v.  Whitaker  to  hold  that  the  debts 
in  this  case  are  charged  on  the  copyholds. 
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[400]    Lenox  v.  Lenox.    Dec.  20,  1839. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  83  ;  4  Jur.  5.] 

JVill.     Construction.     Conditional  Bequest. 

Testator  bequeathed  £4000  in  trust  for  his  daughter  (a  single  woman),  for  her  life 
for  her  separate  use,  independently  of  any  husband  with  whom  she  might  inter- 
marry, and,  after  her  death,  in  trust  for  her  children,  and  if  there  should  be  no 
children,  then,  if  she  should  survive  any  husband  ivith  rohom  she  might  intermarry,  in 
trust  for  her,  her  executors,  &c. ;  but  if  her  husband  should  survive  her,  then  in 
trust  as  she  should  by  will  appoint,  and  in  default  of  appointment,  in  trust  for  her 
next  of  kin,  as  if  she  had  died  intestate,  and  without  having  married.  The  daughter 
died  a  spinster.  Held,  that  the  words,  "  if  my  daughter  shall  survive  any  husband 
with  whom  she  may  intermarry,"  were  words  of  condition  and  not  of  mere 
limitation,  and,  consequently,  the  residuary  legatees,  and  not  the  daughter's 
executor,  became  entitled  to  the  £4000  on  her  death. 

Samuel  Lenox,  by  his  will,  dated  the  4th  of  April  1835,  gave  the  sum  of  £4000  to 
trustees,  in  trust  to  invest  it  in  the  usual  securities,  and  to  pay  the  dividends, 
interest,'  and  yearly  produce  thereof  into  the  proper  hands  of  his  daughter,  Ann 
Lenox,  during  her  life,  or  to  any  person  or  persons  whom  she  should,  from  time  to 
time,  by  note  or  writing  under  her  hand,  appoint  to  receive  the  same,  to  the  intent 
that 'the  said  dividends,  interest,  and  yearly  produce  might  be  enjoyed  by  his  said 
[401]  daughter,  Ann  Lenox,  during  her  life,  for  her  sole  and  separate  use,  inde- 
pendently of  any  husband  with  whom  she  might  intermarry ;  and  he  declared  that  his  said 
daughter  should  have  no  power  to  anticipate,  alien  or  assign  the  said  dividends, 
interest,  and  yearly  produce,  or  any  part  thereof,  before  the  same  should,  from  time 
to  time,  become  due  and  payable  ;  and  that,  immediately  after  the  decease  of  his  .said 
daughter,  the  trust  fund  should  be  in  trust  for  all  or  any  one  or  more  of  her  children, 
grarulchiklren,  or  other  issue  (such  grandchildren  or  other  issue  to  be  born  in  her  life- 
time) as  she  should  at  any  time,  or  from  time  to  time  during  her  life,  by  any  deed  or 
deeds,  to  be  executed  by  her  in  the  presence  of  two  or  more  witnesses  and  to  be 
attested  by  the  same  witnesses,  or  by  her  last  will  and  testament  or  any  codicil  or 
codicils  thereto  to  be  signed  and  published  by  her  in  the  presence  of  and  to  be 
attested  by  two  or  more  witnesses,  appoint,  and  in  default  of  such  appointment,  in 
trust  for  all  her  children,  if  there  should  be  more  than  one,  in  equal  shares,  as  tenants 
in  common,  their  respective  executors,  administrators  and  assigns ;  and  in  case  any 
one  or  more  of  the  said  children,  being  a  son  or  sons,  should  die  under  that  age 
without  having  been  married, (1)  then  as  to  as  well  the  original  share  or  shares  of  the 
said  trust  fund  belonging  to  the  child  or  children  respectively  who  should  so  die  as 
aforesaid,  as  also  the  share  or  shares  jthereof  to  which  the  said  child  or  children 
respectively  might  become  entitled  under  that  trust,  in  trust  for  the  other  or  others 
of  the  said  children,  and  if  more  than  one,  to  take  as  aforesaid,  his,  her  or  their 
executors,  administrators  and  assigns,  or  in  case  there  should  be  only  one  child  of  his 
said  daughter,  [402]  then  in  trust  for  such  only  child,  his  or  her  executors,  adminis- 
trators and  a.ssigns  :  but  in  case  there  should  be  no  child  of  his  said  daughter,  or  no 
such  child  who,  being  a  son,  should  attain  the  age  of  21  years  or  be  married,  then,  as 
to  the  trust  fund,  if  his  said  daughter  should  survive  any  husband  with  whom  she  might 
intermarry,  in  trust  for  his  daughter,  her  executors,  administrators  or  assigns,  for  her 
and  their  own  absolute  use  and  benefit :  but  if  the  husband  of  his  said  daughter 
should  survive  her,  then  in  trust  for  such  person  or  persons,  &c.,  as  she,  by  her  last 
will  and  testament  in  writing,  or  any  writing  in  the  nature  of  her  last  will  and 
testament,  or  any  codicil  or  codicils  thereto,  to  be  respectively  signed  and  published 
by  her  in  the  presence  of  and  attested  by  two  or  more  witnesses,  should,  notwith- 
standing her  coverture,  appoint,  and  in  default  of  such  appointment,  in  trust  for  the 

(1)  The  above  is  a  correct  copy  of  the  will  as  set  forth  in  the  brief. 
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person  or  persons  who  at  her  decease  would  have  become  entitled  thereto  under  the 
Statute  for  the  Distribution  of  the  Effects  of  Intestates,  if  the  said  Ann  Lenox  had  died 
possessed  thereof,  intestate  and  icithoui  having  marrmi  ;  provided  that,  notwithstanding 
the  trusts  and  provisions  thereinbefore  contained  in  favour  of  the  children,  grand- 
children and  issue  of  the  said  Ann  Lenox,  it  should  be  lawful  for  her  at  any  time,  or 
from  time  to  time,  by  any  deed  or  deeds  to  be  executed  by  her  in  the  presence  of 
and  to  be  attested  by  two  or  more  witnesses,  or  by  her  last  will  and  testament  in 
writing,  or  any  writing  in  the  nature  of  her  last  will  and  testament,  or  any  codicil  or 
codicils  thereto,  to  be  respectively  signed  and  published  by  her  in  the  presence  of  and 
attested  by  the  like  number  of  witnesses,  to  appoint,  to  or  in  trust  for  any  husband 
tmih  whom  she  might  intermarry,  all  or  any  part  of  the  interest,  dividends  or  yearly 
produce  of  the  trust  fund,  to  be  payable  to  such  husband  during  his  life,  or  [403] 
any  less  period.  The  testator  then  gave  the  sum  of  £16,000  to  the  same  trustees, 
upon  trust  to  divide  the  same  between  his  four  daughters,  Barbara  Isabella  Lenox, 
Margaret  Lenox,  Maria  Lenox,  and  Jesse  Lenox,  in  equal  shares,  as  and  for  their 
respective  portions  ;  and  he  declared  that  the  share  or  portion  of  each  of  the  same 
four  daughters  should  be  held  by  the  trustees,  upon  the  same  or  the  like  trusts,  and 
with  and  under  and  subject  to  the  same  or  the  like  powers,  provisoes  and  declarations 
for  the  benefit  of  each  daughter  and  her  children,  issue  and  appointees,  as  were 
thereinbefore  declared  concerning  the  sum  of  £4000  thereinbefore  bequeathed  in 
trust  for  the  benefit  of  his  daughter,  Ann  Lenox,  and  her  children,  issue  and 
appointees,  and  including  the  like  power  of  appointing  in  favour  of  a  husband,  and 
the  like  ultimate  trusts  for  the  benefit  of  the  persons  who,  at  the  decease  of  the  said 
Barbara  Isabella  Lenox,  Margaret  Lenox,  Maria  Lenox,  and  Jesse  Lenox,  respectively, 
would  have  been  entitled  thereunto  under  the  Statutes  for  the  Distribution  of  the 
Effects  of  Intestates  if  they  respectively  had  died  possessed  thereof  intestate  and 
without  having  been  married,  or  as  near  to  such  trusts,  powers,  provisoes  and 
declarations  as  might  be.  The  testator  then  directed  the  income  of  the  portions  of 
his  four  last-named  daughters  to  be  applied  for  their  maintenance  and  education 
during  their  minorities :  and  he  then  gave  the  sum  of  £7243  to  the  trustees,  upon 
trust  to  invest  it  in  the  usual  securities,  and  to  pay  the  income  to  his  wife  for  her 
life,  and  after  her  decease,  upon  trust,  as  to  the  capital,  for  his  sons,  Samuel  Lenox, 
Thomas  James  Lenox  and  John  Lenox,  and  his  five  daughters,  Ann  Lenox,  Barbara 
Isabella  Lenox,  Margaret  Lenox,  Maria  Lenox  and  Jesse  Lenox,  in  equal  shares,  as 
tenants  in  common  :  and  if  his  son,  John  Lenox,  should  die  under  the  age  of  21  years, 
or  [404]  any  of  them,  the  said  Ann  Lenox,  Barbara  Isabella  Lenox,  Margaret  Lenox, 
Maria  Lenox  and  Jesse  Lenox,  should  die  under  that  age  without  having  been 
married,  then,  as  to  the  share  or  shares,  as  well  original  as  accruing,  of  the  said  John 
Lenox  and  of  his  said  daughters  so  dying  under  age  as  aforesaid,  upon  trust  for  the 
others  of  them  his  said  three  sons  and  five  daughters  in  equal  shares  as  tenants  in 
common.  And  he  declared  that  the  share  or  shares,  original  and  accruing,  of  his 
daughter,  Ann  Lenox,  of  the  .said  trust  monies,  stocks,  funds  and  securities,  should, 
after  the  death  of  his  wife,  be  held  by  the  trustees  upon  the  same  trusts,  and  with, 
under  and  subject  to  the  same  powers,  provisoes  and  declarations  for  the  benefit  of 
herself  and  her  children,  issue  and  appointees,  as  were  thereinbefore  declared  con- 
cerning the  legacy  of  £4000  thereinbefore  bequeathed  upon  trust  for  the  benefit  of 
his  daughter  Ann  Leno.x,  and  her  children,  issue  and  appointees,  and  including  the 
like  power  of  appointing  in  favour  of  a  husband  ;  or  as  near  to  such  powers,  provisoes 
and  declarations  as  might  be  ;  and  that  the  share  or  shares,  original  and  accruing,  of 
each  of  his  daughters,  Barbara  Isabella  Lenox,  Margaret  Lenox,  Maria  Lenox  and 
Jesse  Lenox,  of  the  said  trust  monies,  stocks,  funds  and  securities,  should  be  held  by 
the  trustees  upon  the  same  trusts,  and  with,  under  and  subject  to  the  same  powers, 
provisoes  and  declarations,  for  the  benefit  of  his  four  last-named  daughters  respec- 
tively, and  their  respective  children,  issue  and  appointees,  as  were  thereinbefore 
declared  or  referred  to  concerning  their  respective  shares  of  the  £16,000  hereinbefore 
bequeathed  in  trust  for  the  benefit  of  his  four  last-named  daughters  and  their 
respective  children,  issue  and  appointees,  and  including  the  power  of  appointing  in 
favour  of  a  husband,  or  as  near  to  such  powers,  provisoes  and  declarations  as  might 
be.     The  [405]  testator  then  gave  his  residuary  estate  to  the  same  trustees,  in  trust 
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as  to  one  moiety,  for  his  son,  Thomas  James  Lenox,  his  executors,  &c.,  and  as  to  the 
other  moiety,  for  his  son,  John  Lenox,  and  to  be  transferred  or  paid  to  him  on  his 
attaining  2L 

The  testator  died  in  June  1836.  In  March  1839  Ann  Lenox  (having  attained  21) 
died  intestate  and  a  spinster.  Her  mother,  Margaret  Lenox,  took  out  administration 
of  her  effects.  The  bill  was  filed  by  Thomas  James  Lenox  and  John  Lenox  against 
Margaret  Lenox  and  the  trustees  and  executors  of  the  will,  praying  that  it  might  be 
declared  that,  by  the  death  of  Ann  Lenox  without  having  been  married,  the  legacy 
of  £4000  bequeathed  in  trust  for  her,  and  also  her  share  and  interest  in  the  £7'243, 
subject  to  the  life  interest  of  Margaret  Lenox  in  that  sum,  had  fallen  into  the 
testator's  residuary  estate. 

Mr.  Knight  Bruce  and  Mr.  K.  Parker,  for  the  Plaintiffs.  The  question  is  what  is 
the  eflect  of  the  words,  "if  my  said  daughter,  Ann  Lenox,  shall  survive  any  husband 
with  whom  she  may  intermarry."  We  contend  that  they  are  not  words  of  limitation 
but  of  condition  ;  and,  therefore,  as  Ann  Lenox  never  married,  the  ultimate  limitation 
in  trust  for  her,  her  executors,  &c.,  did  not  take  effect ;  but  the  £4000  and  one-eighth 
of  the  £7243  fell,  on  her  death,  into  the  residue.  In  Gulliver  v.  Wickett  (1  Wilson, 
105),  Mackinnm  v.  Seivell  (ante,  vol.  v.  p.  78  ;  and  2  Myl.  &  Keen,  202),  and  Murray 
v.  Jcmes  (2  V.  &  B.  313),  the  words  on  which  the  question  turned,  [406]  primd  fade, 
imported  condition  ;  but  were,  in  fact,  nothing  more  than  words  of  limitation  :  if, 
however,  as  in  the  present  case,  the  words  clearly  import  a  contingency,  the  Court 
is  bound  to  give  effect  to  them.  Dads  v.  Norton  (2  P.  W.  390),  Doe  v.  Shipphard 
(1  Doug.  75),  Swayne  v.  Smith  (1  Sim.  &  Stu.  56).  [The  Vice-Chancellor.  The 
testator  seems  to  assume  that  his  daughter  would  marry,  and  to  treat  it  as  doubtful 
whether  she  would  survive  her  husband  or  not.]  The  intention  which  we  impute  to 
the  testator  is  a  reasonable  one,  namely,  to  give  his  daughter  income  only  if  she  did 
not  marry.  He  did  not  mean  to  sever  the  capital  of  the  sums  in  question  from  the 
bulk  of  his  property,  except  in  the  event  of  her  marrying. 

Mr.  Wigram  and  Mr.  Prendergast,  for  Margaret  Lenox,  the  personal  representa- 
tive of  Ann  Lenox.  The  testator,  in  the  limitations  which  he  has  made  of  the 
property  in  dispute,  has  provided  for  every  event  that  could  happen  except  one  ;  and 
the  question  is  whether  the  omission  to  provide  for  that  event  is  not  a  mere  oversight. 
The  trust  for  the  separate  use  of  Ann  Lenox,  and  all  the  other  trusts  declared  of  the 
property,  shew  that  the  testator's  sole  object  was  to  protect  his  daughter  from  the 
marital  right ;  it  was  immaterial  to  him  whether  she  married  or  not.  What 
difference  could  it  make  whether  she  had  a  husband  who  died  in  her  lifetime,  or 
whether  she  never  had  any  husband  at  all  1  In  short,  the  words  "  if  my  said 
daughter  shall  survive  any  husband  with  whom  she  may  intermarry  "  mean  nothing 
more  than  "if  my  said  daughter  shall  die  without  leaving  any  husband  her 
surviving."  Jones  [407]  v.  JFestcomb  (Prec.  Ch.  316),  Mackinnon  v.  Sewell  {ubi  supra), 
Prestwidge  v.  Groombridge  (ante,  vol.  vi.  p.  171),  Aiton  v.  Brooks  (ante,  vol.  vii.  p.  204), 
Murray  v.  Jones  (ubi  supra),  Meadows  v.  Parry  (1  V.  &  B.  124).  In  every  one  of  those 
cases  the  words,  in  their  natural  sense,  were  purely  conditional. 

The  Vice-Chancellor.  The  question  on  this  will  is :  can  it  be  collected  to  be 
the  testator's  intention  that  the  corpus  of  the  legacy  should  pass  away  from  his  estate 
otherwise  than  by  reason  of  the  fact  of  marriage  1 

Mr.  Knight  Bruce,  in  reply.  In  the  cases  cited  for  the  Defendant  no  motive 
could  be  found  for  the  testator  having  made  the  property  to  go  over  in  the  event 
specified,  and  not  in  the  event  that  happened ;  but  if  you  can  collect  any  probable 
reason  why  the  testator  should  direct  the  property  to  go  over  in  one  event  and  not 
in  the  other,  then  the  words  are  held  to  be  words  of  condition,  otherwise  they 
are  mere  words  of  limitation.  The  majority  of  parents,  when  they  provide  for  their 
daughters,  do  not  mean  them  to  take  the  capital  unless  they  marry.  I,  therefore, 
shew  a  reasonable  ground  for  holding  the  words  in  this  case  to  be  words  of  condition 
and  not  of  limitation.  Dans  v.  Norton  was  decided  on  the  principle  which  I  have 
stated.  Doe  v.  Shipphard  is  a  case  of  the  same  description.  There  Lord  Mansfield, 
C. J.,  says  :  "  There  may  be  a  reason  why  the  testator  might  not  intend  the 
limitations  over  to  take  place,  except  in  the  event  of  the  daughter's  surviving  her 
husband,  viz.,  to  secure  the  estate  in  tail  to  his  grandson,  Hewitt  Shipphard,  against 
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any  prefer-[408]-ence  his  daughter  might  shew  to  her  issue  by  any  subsequent 
husband.  If  she  did  not  survive  him  there  could  be  no  danger  of  that  sort,  as  the 
estate  would  descend  to  Hewitt  Shipphard.  This  bears  no  resemblance  to  the 
famous  case  of  Jon^s  v.  JFestcomb ;  for  there  the  intention  was  clear  that,  failing  the 
child,  the  estate  should  go  over  to  the  devisees  in  all  events."  The  same  doctrine  is 
recognized  in  Sicai/nev.  Smith.  There  Sir  John  Leach,  V.-C,  says:  "It  is  not  very 
easy  to  find  a  satisfactory  reason  why  the  testatrix  should  have  intended  that  the  three 
legatees  of  the  three  sums  of  £360  stock  should  take  if  the  sister  died  without  child 
or  husband,  having  been  married  ;  which  would  be  the  eflect  of  this  will ;  and  that 
the  same  legatees  should  not  take  if  the  sister  died  without  child  or  husband,  not 
having  been  married.  But  Courts  of  Justice  are  not  at  liberty  to  act,  upon  conjecture, 
against  the  clear  expressions  of  a  will.  And  this  lady  has  told  us  in  plain  words 
what  legacies  are  to  take  effect  in  the  event  of  her  dying  unmarried  ;  and  I  cannot 
intend  that  she  meant  more  than  she  has  expressed." 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  simplest  of  all  the  cases  is  Janes 
V.  If'estcomb ;  and  all  the  others  are,  in  fact,  founded  upon  it.  There,  a  man 
possessed  of  a  long  term  of  years  devised  it  to  his  wife  for  life,  and,  after  her  death, 
to  the  child  she  was  then  enceinte  with  ;  and  if  the  child  died  before  it  came  to  the 
age  of  21,  then  he  devised  one-third  part  of  the  term  to  his  wife,  her  executors 
and  administrators,  and  the  other  two-thirds  to  two  other  persons.  The  fact  was 
that  the  wife  was  not  enceinte ;  and  the  question  was  whether  she  was  entitled  to  the 
one-third  of  the  term.  There  was  nothing  to  prevent  the  wife  from  taking  except 
the  fact  of  a  child  being  alive  to  take  it  [409]  from  her  :  and  it  was  immaterial,  in 
effect,  whether  the  testator  said  that  in  case  no  child  should  live  to  attain  21,  or  if 
the  child  should  die  before  attaining  21,  the  ultimate  limitation  should  take  effect. 

In  a  case  where  the  meaning  of  the  testator  clearly  is  that  the  ultimate  limitation 
should  take  effect  on  the  failure  of  a  preceding  gift,  and  that  gift  does  fail,  but  the 
language  in  which  the  limitation  over  is  expressed  does  not,  in  terms,  apply  to  the 
event  which  has  happened,  there,  in  my  opinion,  the  limitation  over  should  take  effect. 
But  you  cannot  read  this  will  without  seeing  that  marriage  was  the  event  which  the 
testator  contemplated  ;  and  that  the  circumstance  of  the  legacy  passing  away  from  the 
bulk  of  his  property  was  to  depend  on  the  fact  of  his  daughter  thereafter  marrying. 
It  might  have  been  different  if  she  had  been  married.  The  trusts  which  the  testator 
has  declared  of  the  legacies  in  question  are,  first,  for  the  separate  use  of  his  daughter 
for  her  life,  next,  for  the  benefit  of  her  children,  and  then  he  describes  the  failure  of 
children  on  the  supposition  that  there  was  a  marriage.  In  my  opinion,  therefore,  the 
testator  did  not  mean  that  the  legacies  should  go  to  the  executors  or  administrators 
of  his  daughter  in  the  event  of  there  being  a  failure  of  children  by  her  under  any 
circumstances ;  but  it  seems  to  me  that  his  general  intention  was  that  the  carpus  of 
the  legacies  should  not  go  away  from  the  bulk  of  his  estate  except  in  case  of  her 
marrying ;  and  that,  in  order  to  mark  that  intention,  he  says :  "  If  my  said  daughter, 
Ann  Lenox,  shall  survive  any  husband  with  whom  she  may  intermarry,  then  in  trust 
for  my  said  daughter."  I  must  take  it,  therefore,  that  the  testator  in  this  case  has 
himself  described  the  very  event  on  the  happening  of  which  he  [410]  intended  the 
corpus  of  the  legacies  to  go  over ;  and,  under  the  circumstances  of  the  case,  I  must 
hold  that  they  belong  to  the  residuary  legatees. 

[410]    Tanner  v.  Smith.    Jan.  15,  1840. 

[S.  C.  reversed,  4  Jur.  310.] 

Vendor  arid  Purchaser.     Conditions  of  Sale.     Construction. 

One  of  the  conditions  of  sale  provided  that,  if  the  purchaser  should  raise  objections  to 
the  title  which  the  vendor  should  not  be  able  or  willing  to  remove,  the  vendor  should 
be  at  liberty  to  rescind  the  contract,  and  that  all  objections  which  should  not  be 
taken,  in  writing,  within  10  days  after  the  delivery  of  the  abstract,  should  be 
considered  as  waived.     Held,  that  the  condition  referred  to  the  first  delivery  of 
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objections,  and,  if  the  vendor  expressed  his  willingness  to  answer  them,  he  could 
never  afterwards  rescind  the  contract. 

The  bill  was  filed,  by  the  vendors  of  an  estate  against  the  purchaser,  for  a  specific 
performance  of  the  contract  between  the  parties,  and  for  an  injunction  to  restrain  an 
action  brought  by  the  Defendant  against  the  Plaintiffs  to  recover  the  deposit. 

By  one  of  the  conditions  of  sale  the  abstract  was  to  be  delivered  to  the  purchaser, 
or  his  solicitor,  within  20  days  after  the  sale ;  and,  by  another  condition  (the  7th)  it 
was  provided  that,  if  the  purchaser  should  raise  objections  to  the  title,  which  the 
vendors  should  not  be  able  or  willing  to  remove,  and  the  purchaser  should  insist  upon 
such  objections,  the  vendor  should  be  at  liberty,  by  writing  under  his  hand,  to  rescind 
the  contract,  on  repaying  to  the  purchaser  his  or  her  deposit  money,  without  interest 
or  costs  ;  and  that  all  objections  which  should  not  be  taken,  in  writing,  within  10  days 
after  the  delivery  of  the  abstract,  should  be  considered  as  waived. 

The  abstract  was  delivered  within  the  20  days  ;  and,  on  the  9th  of  March,  which 
was  the  10th  day  after,  the  [411]  Defendant  sent  to  the  Plaintiffs  several  objections, 
in  writing,  to  the  title  as  shewn  by  the  abstract.  On  the  12th  of  March  the  Plaintiffs 
informed  the  Defendant  that  they  should  have  no  difficulty  in  removing  the  objections  ; 
that  a  further  abstract  would  be  delivered  within  a  few  days,  and  that  10  days  more 
would  be  then  allowed  for  making  objections  to  the  title.  On  the  9th  of  May  the 
further  abstract  was  delivered ;  but,  previously  thereto,  the  time  for  completing  the 
sale  had  expired,  and  the  Defendant  had  commenced  his  action. 

The  motion  for  the  injunction  was  now  made ;  and  one  question  was,  what 
construction  ought  to  be  put  upon  the  7th  condition  of  sale. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  With  respect  to  the  7th  condition  :  I 
confess  that  it  appears  to  me  to  be  a  new  condition  ;  but  it  must  be  looked  at  fairly 
and  receive  a  reasonable  construction  ;  and  that,  in  my  opinion,  is  that,  when  objections 
to  the  title  have  been  delivered  within  the  10  days,  then  the  vendors  shall  have  the 
power  of  determining  which  of  two  courses  they  will  adopt,  that  is,  whether  they  will 
endeavour  to  remove  or  answer  the  objections,  or  whether  they  will  put  an  end  to  the 
contract  altogether.  If  they  are  either  unwilling  or  unable  to  remove  the  objections, 
then  they  must  pay  back  the  deposit  money,  without  either  interest  or  costs. 

There  seems  to  me  to  be  nothing  very  unreasonable  in  the  condition  as  so  construed; 
but  it  would  be  very  unreasonable  to  hold  that,  after  the  objections  have  been  sent  in, 
and  the  vendors  have  expressed  a  willingness  to  remove  them,  they  shall  be  at  liberty, 
at  any  time  afterwards,  to  rescind  the  contract. 

[412]  My  opinion,  therefore,  is  that  the  construction  which  ought  to  be  put  upon 
this  7th  condition  is  that,  if  the  vendors  once  elect  to  answer  the  objections,  they 
are  for  ever  thereafter  precluded  from  exercising  the  option  given  to  them,  by  that 
condition,  to  rescind  the  contract. 

Mr.  Knight  Bruce  supported  the  motion ;  and  Mr.  Jacob,  Mr.  Wray  and  Mr. 
Humphry  opposed  it.(l) 

[412]    Evans  v.  Pilkington.    Dec.  23,  1839. 

Will.     Construction. 

Testator  directed  his  trustees  to  invest  the  proceeds  of  his  real  and  personal  estate, 
and  to  accumulate  the  interest  until  the  youngest  child  of  his  brother  should  attain  21, 
and  then  to  stand  possessed  of  the  trust  fund  and  its  accumulations,  in  trust  for  all 
the  children  of  his  brother  who  should  be  then  living.  The  brother  had  seven  children, 
and  all  of  them  were  living  at  the  date  of  the  will,  and  at  the  testator's  death. 
All  the  children,  except  the  second,  died,  and  none  of  them,  except  the  eldest,  the 
second  and  the  fourth  attained  21.     The  fifth  was  the  last  that  died.     Held,  that 

(1)  The  injunction  was  granted  by  the  Vice-Chancellor;  the  Lord  Chancellor, 
however,  dissolved  it,  but,  as  the  reporter  has  been  informed,  on  a  ground  quite 
independent  of  the  2d  condition ;  as  to  the  effect  of  which,  his  Lordship  did  not 
express  any  opinion. 
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the  trust  for  accumulation  did  not  continue  till  the  seventh  child  would  have 
attained  21,  if  living,  but  that  it  ceased  on  the  death  of  the  fifth  child,  and  that 
the  second  child  then  became  entitled  to  the  trust  fund. 

Samuel  Jones,  by  his  will,  dated  the  25th  of  May  1825,  directed  his  trustees  to  invest 
as  soon  as  conveniently  might  be  after  his  decease,  the  monies  to  arise  from  the  sale  of 
his  real  and  leasehold  estates  and  the  residue  of  his  personal  estate,  in  the  usual 
securities,  and,  in  the  meantime  and  until  the  youngest  child  [413]  of  his  brother,  Tliomas 
Jones,  should  attain  the  age  of  21  years,  to  accumulate  the  interest  and  dividends  thereof, 
in  the  way  of  compound  interest ;  and,  when  and  so  soon  as  such  youngest  child  of 
his  said  brother,  Thomas  Jones,  should  attain  his  said  age  of  21  years,  to  stand  possessed 
of  and  interested  in  the  said  rest,  residue  and  remainder  of  the  said  trust  monies,  and 
the  stocks,  funds  and  securities  in  or  upon  which  the  same  and  the  accumulations 
thereof  should  be  respectively  invested,  in  trust  for  all  and  every  the  children  and  child 
of  hi-s  said  brother,  Thomas  Jones,  who  should  be  then  living,  or  the  issue  of  such  of  them  as 
should  be  then  dead,  such  issue  respectively  to  take  their  parents'  share,  and  to  be 
divided  amongst  them,  if  more  than  one,  in  equal  shares  and  proportions,  and,  if 
there  should  be  but  one  such  child,  then  in  trust  for  such  only  child,  or  his  or  her 
issue,  and  if  there  should  be  no  issue  of  his  said  brother,  Thomas  Jones,  who  should 
live  to  attain  the  said  age  of  21  years,  or  should  die  under  that  age  leaving  issue, 
then  in  trust  for  the  person  or  persons  (other  than  and  except  the  testator's  brother, 
Joseph  Jones,  or  his  issue)  who,  under  and  by  virtue  of  the  statutes  made  for  the 
distribution  of  the  personal  estates  of  intestates,  would  then  be  entitled  thereto. 

The  testator  died  on  the  17th  of  December  1827.  At  the  date  of  the  will  and  at 
the  testator's  death  seven  children  of  the  testator's  brother,  Thomas  Jones,  were 
living,  that  is  to  say,  Stedman  Richard  Samuel  Jones,  his  eldest  child,  Elizabeth  Jane 
Stedman  Jones,  his  second  child,  Samuel  Huddart  Owen  Glendower  Jones,  his  third 
child,  Frederick  Arthur  Jones,  his  fourth  child,  Alfred  Tudor  Jones,  his  fifth  child, 
Caroline  Angelina  Jones,  his  sixth  child,  and  Rosa  Matilda  Jones,  his  seventh  child ; 
and  their  father,  who  died  in  Septem-[414]-ber  1834,  had  not  afterwards  any  other 
child.  Stedman  Richard  Samuel  Jones  attained  21  on  the  20th  of  May  1829,  and 
died  on  the  15th  of  October  1834.  Elizabeth  Jane  Stedman  Jones  attained  21  on 
the  12th  of  May  1833.  Samuel  Huddart  Owen  Glendower  Jones  died  on  the  17th 
of  June  1833,  under  21.  Frederick  Arthur  Jones  attained  21  on  the  12th  of  January 
1837,  and  died  on  the  15th  of  February  following.  Alfred  Tudor  Jones  died  on  the 
17th  of  May  1837,  under  21.  Caroline  Angelina  Jones  died  on  the  18th  of  June 
1828,  under  21  ;  and  Rosa  Matilda  Jones  died  on  the  2d  of  July  1828,  under  21.  All 
the  deceased  children  died  intestate  and  without  having  been  married  ;  and  Elizabeth 
Jane  Stedman  Jones  took  out  administration  to  her  four  deceased  brothers. 

Elizabeth  Jane  Stedman  Jones  married  Thomas  Evans ;  and  by  the  settlement  on 
their  marriage,  dated  the  17th  of  November  1834,  she  assigned  all  legacies  and  sums 
of  money  and  shares  of  trust  monies,  stocks,  funds  and  securities,  and  proceeds  of 
real  and  personal  estate,  to  which  she  was  or  might  become  entitled  under  or  by 
"virtue  of  the  testator's  will,  and  also  all  her  share  and  interest  of  and  in  the  personal 
estate  of  her  brother  Stedman  Richard  Samuel  Jones  (except  her  life  interest  in  a 
legacy  of  £1500  given  by  the  testator's  will)  to  William  Moore,  Edward  Hardwicke 
and  David  Evans,  upon  certain  trusts  for  the  benefit  of  herself  and  her  husband  and 
the  children  of  their  marriage. 

The  bill  was  filed  by  Thomas  Evans  and  Elizabeth  Jane  Stedman,  his  wife,  and 
their  children  and  the  trustees  of  their  marriage  settlement,  alleging  that,  in  conse- 
quence of  the  several  events  therein  and  hereinbefore  stated,  the  Plaintifis  were 
advised  that  the  whole  [415]  of  the  residue  or  surplus  of  the  monies  which  had  been 
produced  by  or  from  the  real  and  personal  estate  and  effects  late  of  the  testator 
Samuel  Jones,  and  all  the  stocks,  funds  and  securities  wherein  the  same  had  been 
invested,  had  become  and  were  then  subject  and  liable  to  the  trusts  or  provisions  of 
the  settlement,  discharged  from  all  trusts  or  directions  for  accumulation  contained  in 
the  testator's  will,  and  ought  to  be  transferred,  by  the  surviving  trustee  of  the  will, 
to  the  trustees  of  the  settlement ;  and  the  bill  prayed  for  a  declaration  to  that  effect, 
.and  that  the  trust  funds  might  be  transferred  accordingly. 
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The  Defendant  Pilkington,  who  was  the  surviving  trustee  of  the  will,  said  in  his 
answer  that  he  had  declined  to  transfer  the  trust  funds  to  the  trustees  of  the  settle- 
ment or  to  apply  the  interest,  dividends  and  annual  income  thereof  according  to  the 
trusts  of  that  deed,  inasmuch  as  he  had  been  advised  that  it  was  doubtful  whether, 
according  to  the  true  construction  of  the  will,  the  trusts  for  accumulation  therein 
contained  were  at  an  end,  and  whether  they  would  not  continue  until  the  time  when 
the  youngest  child  of  Thomas  Jones  would,  if  living,  have  attained  21;(1)  and 
whether  any  person  would  attain  a  vested  and  absolute  interest  in  the  trust  property 
or  any  part  thereof  until  that  period. 

Mr.  G.  Richards  and  Mr.  John  Wilson,  for  the  Plaintiffs,  said  that  by  the  will 
cross-remainders  were  in  effect  created  amongst  the  children  of  Thomas  Jones,  the 
testator's  brother ;  and  they  cited  Ford  v.  Bawlins  (1  Sim.  &  Stu.  328). 

[416]  Mr.  Knight  Bruce  and  T.  H.  Hall,  for  the  Defendant  Pilkington,  the  sur- 
viving- trustee  of  the  will,  submitted  that  the  trust  for  accumulation  would  not  cease 
until^the  seventh  child  of  Thomas  Jones  would  have  attained  21. 

The  V ice-Chancellor  [Sir  L.  Shadwell].  In  my  opinion  the  trust  for  accumula- 
tion ceased,  and  the  trust  fund  became  absolutely  vested  on  the  death  of  Alfred 
Tudor  Jones ;  for  when  he  died  there  was  no  other  child  of  Thomas  Jones  who  could 
either  attain  21,  or  die  under  that  age  leaving  issue. 

Declare  that,  on  the  death  of  Alfred  Tudor  Jones,  the  Plaintiff,  Elizabeth  Jane 
Stedman  Evans,  and  her  trustees  became  entitled  to  the  fund  in  question  in  this 
cause ;  and  it  is  ordered  that  the  Defendant  do  transfer  the  same  to  the  Plaintiffs,, 
W.  Moore,  Edward  Hardwicke  and  David  Evans. 

Reg.  Lib.  A.  1839,  fo.  1542. 


[417]    Bennett  v.  Baxter.    Jan.  17,  1840. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  137  ;  4  Jur.  50.     See  Simmonds  v.  Great  Eastern  PMilway 
Company,  1868,  L.  R.  3  Ch.  799 ;  In  re  Haivkes  [1898],  2  Ch.  9.] 

New  Orders.     Solicitor. 

The  prosecution  of  a  decree  in  a  creditors'  suit  having  been  taken  from  the  Plaintiff 
and  committed  to  another  creditor  under  the  56th  Order  of  1828,  the  Plaintiff's 
solicitor  was  ordered  to  allow  that  other  creditor's  solicitor  to  inspect  and  take 
copies  of  all  the  papers  in  the  cause,  in  his  possession. 

This  was  a  creditor's  suit ;  and  the  usual  decree  had  been  pronounced  in  it. 

The  Plaintiff  and  his  solicitor  having  failed  to  prosecute  the  decree  with  due- 
diligence,  the  Master,  under  the  56th  Order  of  1828,  had  committed  the  prosecution 
of  the  suit  to  another  creditor.  A  motion  was  now  made,  on  behalf  of  that  creditor, 
that  the  solicitor  of  the  Plaintiff  might  be  ordered  to  allow  the  solicitor  of  the  substi- 
tuted creditor,  at  all  seasonable  times  and  upon  giving  reasonable  notice,  to  inspect 
and  take  copies  of  and  extracts  from  the  several  drafts,  briefs,  decree,  orders,  letters, 
copies  of  letters,  documents  and  papers  relating  to,  or  made  in  the  cause,  in  his 
possession. 

The  motion  was  supported  by  an  affidavit  stating  that  applications  had  been  made,, 
by  or  on  behalf  of  the  party  making  the  motion,  to  the  Plaintiff's  solicitor,  for  infor- 
mation as  to  the  state  of  the  proceedings,  and  for  liberty  to  inspect  the  documents, 
which  had  been  refused. 

Mr.  Girdlestone,  in  support  of  the  motion.  There  is  no  case  which  precisely 
governs  the  question.  It  must  be  decided  on  principle.  Two  principles  are  established 
by  the  cases  ;  one  is  that,  if  a  solicitor  is  discharged  by  his  client,  he  is  not  compellable 
to  afford  facilities  towards  the  prosecution  of  the  suit  by  the  production  of  the  docu- 
ments on  which  he  has  a  lien  ;  the  other  is  that,  if  the  solicitor  discharges  himself,  he^ 

(1)  The  time  at  which  the  youngest  child  would  have  attained  21  did  not  appear.. 


10  sm.  418.  BENNETT   V.    BAXTER  677 

cannot,  on  the  ground  of  his  lien,  withhold  the  documents.  Ueslop  v.  Metcalfe  {ante, 
vol.  viii.  p.  622). 

[418]  The  present  case  falls  within  the  principle  of  Heslop  v.  Metcalfe.  It  is  through 
the  default  of  the  Plaintiff  and  his  solicitor  that  he  is  discharged.  It  is  in  vain  to 
arm  the  Master  with  power  to  take  the  prosecution  of  a  decree  from  a  dilatory  party, 
and  commit  it  to  another  party  interested  in  the  suit,  if  the  solicitor  of  the  party 
making  default  can,  by  refusing  access  to  the  papers  in  the  cause,  set  the  Court  at 
defiance.     The  General  Order  would,  by  that  means,  be  rendered  nugatory. 

Mr.  G.  Richards,  contra.  Heslop  v.  Metcalfe  was  a  case  between  the  solicitor  and 
his  own  client.  Here  the  applicant  is  a  mere  stranger.  There  is  no  privity  between 
the  solicitor  and  the  present  applicant,  who  is  under  no  responsibility  for  costs  to  the 
solicitor.  The  papers  are  the  papers  of  the  client,  or  of  the  solicitor,  by  virtue  of  his 
lien.  What  jurisdiction  has  the  Court  to  order  the  Plaintiff  or  his  solicitor  to  part 
with  the  possession  of  their  own  documents  ;  and  if  not  to  part  with  them,  why  should 
an  inspection  of  them  be  directed  ?  It  is  a  new  application  ;  and  the  circumstance 
that  no  precedent  can  be  found  after  the  General  Orders  have  been  in  operation  ever 
since  1828  shews  that  it  has  been  felt  in  practice  that  such  an  application  could  not 
be  sustained. 

Mr.  Girdlestone,  in  reply.  The  absence  of  a  precedent  proves  nothing.  It  is 
not  correct  to  say  that  there  is  no  privity  in  this  case.  The  solicitor  is  the  officer  of 
the  Court,  and  as  such  he  is  amenable  to  the  jurisdiction  of  the  Court.  When  he 
obtains  a  decree  for  creditors,  he  virtually  undertakes  to  prosecute  it  duly  to  a 
termination.  He  voluntarily  assumes  the  character  of  solicitor  for  all  the  creditors 
who  may  come  in  and  prove  under  the  decree.  No  [419]  prejudice  can  ensue  to  the 
solicitor  from  granting  the  application.  He  has  his  lien  on  the  fund  for  his  costs. 
Will  he  relinquish  that  lienl  If  not,  he  is  protected.  But  the  solicitor  of  the  sub- 
stituted party  can  do  nothing  without  the  office  copies  of  the  bill,  answers,  decree, 
states  of  facts,  and  other  documents.  Is  he  to  be  driven  to  take  new  office  copies  1 
If  so,  the  estate,  and  consequently  the  Plaintiff  himself,  will  pay  twice  over  for  them, 
and  the  office  copies  of  the  proceedings,  when  obtained,  may  not  afford  all  the  informa- 
tion necessary  to  the  due  prosecution  of  the  suit. 

The  Vice-ChaN"Cellor  [Sir  L.  Shadwell].  I  do  not  remember  the  point  ever  to 
have  occurred  before ;  and  therefore  the  question  must  be  decided  on  piinciple. 

Now  I  have  already  decided  in  Heslop  v.  Metcalfe  (and  my  decision  has  been 
affirmed  by  the  Lord  Chancellor),  that  where  the  solicitor  of  a  Plaintiff  refuses, 
improperly,  to  proceed  with  the  suit  on  behalf  of  his  client,  he  can  not  withhold  the 
papers  in  the  cause  from  his  client's  new  solicitor ;  but  ought  to  deliver  them  up,  so 
as  to  enable  the  new  solicitor  to  proceed  with  the  suit ;  without  prejudice,  however, 
to  his  own  lien  for  costs.  The  question  then  is  whether  there  is  any  substantial 
difference  between  the  case  of  a  solicitor  who  has  discharged  himself,  and  that  of  the 
solicitor  of  a  Plaintiff  who,  by  his  own  course  of  conduct,  induces  the  Court  to  take 
from  him  the  prosecution  of  the  suit,  and  to  commit  it  to  another  party,  who  employs 
another  solicitor.  The  Master  must  be  deemed  to  have  exercised  a  sound  discretion 
in  making  the  order  to  which  effect  is  now  sought  to  be  given,  his  decision  having 
been  acquiesced  in. 

[420]  The  principle  of  Heslop  v.  Metcalfe,  which  is  substantially  the  same  case  as 
the  present,  is  that  the  solicitor  who  has  possession  of  the  documents  in  the  cause, 
holds  them  for  the  benefit  of  the  Plaintiff";  and  where,  by  reason  of  the  Plaintiff's 
default  in  prosecuting  the  decree  in  the  cause,  the  prosecution  of  it  has  been  com- 
mitted to  another  party,  the  solicitor  ought  not  to  be  permitted  to  increase  the 
expenses  of  the  suit  by  compelling  that  party  to  take,  de  novo,  office  copies  of  the 
proceedings  which  have  taken  place  in  it. 

I  shall,  therefore,  make  an  order  in  the  terms  of  the  notice  of  motion.  The  costs 
of  the  party  applying  must  be  costs  in  the  cause ;  but  I  shall  give  no  costs  to  the 
solicitor  against  whom  the  application  is  made. 
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[420]    Browne  v.  Lockhart.    Jan.  21,  1840. 

rS.  C.  9  L.  J.  Ch.  (N.  S.)  167  ;  4  Jur.  167.  As  to  inspection  of  mortgage  deeds,  see 
Fitzgerald's  Trustee  v.  Mellersh  [1892],  1  Ch.  387.  See  also  Conveyancing  Act,  1881 
(44  &  45  Vict.  0.  41),  s.  16.] 

Advancing  Cause.     Costs.     Mortgagm-  and  Mortgagee.     Foreclosure. 
Inspection  of  Mortgage  Deed.     Trustee. 

The  costs  of  a  motion  to  advance  a  cause,  under  the  4th  Order  of  May  1839,  ordered 
to  be  paid  by  the  Plaintift'. 

A  mortgagee  is  not  bound  to  produce  his  mortgage  deed  to  the  devisee  of  the  mort- 
gaged estate,  until  payment  of  principal  and  interest,  notwithstanding  the  devisee 
may  be  ignorant  of  the  amount  of  the  interest,  the  time  of  payment,  and  all  the 
other  particulars  of  the  security. 

Where  a  trustee  for  a  mortgagee  is  made  a  Defendant  to  a  foreclosure  suit,  the  Plaintiflf 
must  pay  his  costs,  and  add  them  to  his  own. 

This  was  a  foreclosure  suit  against  the  devisee  of  the  equity  of  redemption  of  the 
mortgaged  estate. 

Under  the  4th  Order  of  May  1839,  the  cause  had  been  advanced  on  an  application 
made  by  the  Plaintiff  and  opposed  by  the  Defendant. 

A  question  having  arisen  as  to  whether  the  costs  of  the  application,  like  the  other 
costs  of  the  suit,  ought  to  be  borne  by  the  Defendant,  or  paid  by  the  Plaintiff, 

The  Vice-Chancellor  said  that  the  advancing  of  a  cause  was  in  the  nature  of 
an  indulgence  to  the  Plain-[421]-tift",  and  therefore  the  costs  of  the  application  ought 
to  be  paid  by  him.(l) 

The  cause  now  came  on  to  be  heard. 

It  appeared,  by  the  answer,  that  in  November  1836  half  a  year's  interest  on  the 
mortgage  having  become  due,  the  Defendant's  solicitors  gave  notice  to  the  Plaintiffs 
solicitors  that  the  amount  of  it  was  in  their  hands,  and  that  they  were  ready  to  pay 
the  same  on  a  proper  receipt  being  given  ;  but,  in  reply  to  that  notice,  the  Plaintiff's 
solicitors  claimed  a  larger  sum  to  be  due  for  interest  than  was  afterwards  claimed  by 
them  :  that  some  time  was  consumed  in  the  correspondence  between  the  solicitors  of 
the  two  parties  with  respect  to  the  amount  of  interest  due  and  other  matters  connected 
with  the  mortgaged  estate ;  and,  on  the  17th  of  February  1837,  a  year's  interest  having 
become  due,  the  Defendant  deposited  the  amount  in  the  hands  of  his  solicitors  ;  who, 
thereupon,  wrote  a  letter  to  Plaintiff"s  solicitors,  dated  the  11th  March  1837,  offering 
to  pay  over  the  money  to  the  Plaintiff,  on  being  allowed  to  inspect  the  mortgage 
deed,  which,  they  said,  neither  themselves  nor  the  Defendant  had  seen.  The  letter 
concluded  thus:  "  We  shall  therefore  be  obliged  by  your  making,  at  our  expense,  a 
copy  for  us,  and  allowing  us  to  compare  it  with  the  original." 

The  reason  alleged,  in  the  answer,  for  making  this  request  was  that  the  Defendant's 
solicitors  were  desirous,  before  they  paid  over  the  money  deposited  with  them,  of  [422] 
being  satisfied  that  the  sum  deposited  was  the  amount  due,  and  also  of  ascertaining 
the  proper  times  of  payment  of  the  interest,  and  such  other  particulars  connected 
with  the  security  and  the  hereditaments  comprised  in  it,  as  it  concerned  the  Defendant's 
interest,  as  devisee  of  the  equity  of  redemption,  to  know  ;  and  that  the  Defendant  and 
his  solicitors  were  more  especially  desirous  of  obtaining  authentic  information  as  to 
what  hereditaments  were  comprised  in  the  mortgage ;  as  the  Defendant  had  reason 
to  believe  that  some  property,  in  addition  to  that  which  he  was  entitled  to  as  devisee, 
was  included  in  it.  The  answer  further  stated  that  the  Defendant  had  been  always 
ready  and  willing,  and  had  repeatedly  oflPered  by  his  solicitors,  to  pay  the  interest,  on 
the  terms  mentioned  in  the  letter ;  but  the  Plaintiff's  solicitors  had  refused  to  comply 
with  those  terms,  and  that,  after  a  lengthened  correspondence  in  which  the  Defendant's 

(1)  But  see  Carthew  v.  Barclay,  ante,  p.  273. 
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solicitors  oftered  to  pay  the  interest  immediately  on  the  production  of  the  mortgage 
deed,  and  which  otier  was  not  accepted,  the  Plaintiff  filed  the  bill  in  this  cause,  of 
which  his  solicitors  gave  notice  to  the  Defendant's  solicitors,  by  a  letter  of  the  8th  of 
January  1838.  The  answer  concluded  by  submitting  that,  under  the  above  circum- 
stances, the  Plaintiff  ought  to  pay  the  Defendant's  costs  of  the  suit,  or,  at  anyrate, 
the  Defendant  ought  not  to  be  compelled  to  pay  the  Plaintiff's  costs. 

The  only  question  iu  the  cause  was  that  raised  by  the  answer,  as  to  the  costs  of 
the  suit. 

Mr.  G.  Richards  and  Mr.  Lowndes,  for  the  Plaintiff,  said  that  a  mortgagee  was 
not  bound  to  produce  his  mortgage  deed  to  the  mortgagor  or  any  person  claiming 
under  him,  except  on  payment  of  the  principal  and  interest  due  on  the  mortgage. 

[423]  Mr.  Knight  Bruce  and  Mr.  Lloyd,  for  the  Defendant,  said  that,  as  the 
Defendant  was  not  the  original  mortgagor,  but  the  devisee  of  the  mortgaged  estate, 
he  was,  of  necessity,  ignorant  of  the  contents  of  the  mortgage  deed,  and  that  he  had 
a  right  to  inspect  that  deed  for  the  purposes  mentioned  in  the  answer,  and,  in 
particular,  in  order  to  ascertain  whether  there  was  not  another  estate  than  that 
devised  to  him,  comprised  in  the  security,  which  would  be  liable  to  contribute  to  the 
payment  of  the  principal  and  interest :  that  no  application  for  payment  of  the  principal 
had  been  made  to  the  Defendant :  and  the  Defendant  could  not  have  paid  it  without 
giving  the  Plaintiff  six  months'  notice  of  his  intention  so  to  do.  Latimer  v.  Neate  (4 
Clark  iV;  Fin.  570) ;  Anon.  (Mosley,  246).  Cases  and  Opin.,  vol.  2,  p.  52.  Powell  on 
Mortgages,  Coventry's  edit.,  p.  335,  note. 

The  Yice-Chancellor  [Sir  L.  Shadwell].  As  I  understand  the  answer,  the 
Defendant's  solicitors  in  November  1836  gave  notice  to  the  Plaintiff's  solicitors  that 
some  interest  was  in  their  hands.  Then  there  was  a  dispute  about  the  amount  due  for 
interest :  and  then,  on  the  1 1th  of  March  1837,  that  letter  was  written  to  the  Plaintift''s 
solicitors,  which  is  set  forth  in  the  answer,  and  by  which  the  Defendant's  solicitors 
asked  to  have  a  copy  of  the  mortgage  deed  made  at  their  own  expense.  Nothing 
further  seems  to  have  been  done  ;  and  one  important  fact  seems  to  have  been  omitted, 
namely,  payment  of  interest.  Then,  on  the  9th  of  January  1838,  a  letter  was  written 
to  the  Defendant's  solicitors,  which  announced  the  filing  of  the  bill.  Now  the  question 
is  whether  that  was  not  perfectly  right. 

[424]  The  interest  had  actually  become  in  arrear.  I  do  not  apprehend  that  the 
Plaintiff,  the  mortgagee,  was  bound,  in  the  year  1837,  to  permit  the  mortgagor  to 
take  a  copy  of  the  mortgage  deed.  I  never  understood  that  to  be  the  rule.  I  admit 
that  it  is  the  usual  practice  for  a  mortgagor,  when  he  intends  paying  off  the  mortgage, 
to  give  a  proper  notice  of  his  intention  so  to  do ;  but  I  apprehend  that  there  is  no 
law  of  this  or  any  other  Court  which  requires  that  to  be  done :  it  rests  entirely  upon 
custom  :  and  the  custom  is  founded  on  this,  namely,  that  it  is  but  fair  that  the  party 
who  has  lent  his  money  upon  the  security  should  have  a  reasonable  opportunity, 
before  the  transaction  is  put  an  end  to,  of  finding  some  other  security  on  which  he 
may  lay  out  his  money  when  it  has  been  repaid  to  him. 

I  do  not  think  that  the  case  of  Latimer  v.  Neate  has  any  bearing  upon  the  present 
case.  That  case,  as  I  collect  it  from  the  Lord  Chancellor's  judgment,  was  this :  a 
bill  had  been  filed,  and  the  Defendant  had  not  refused  to  give  the  discovery,  but  did, 
by  his  first  answer,  give  some  discovery  :  and,  that  not  being  thought  sufficient, 
exceptions  were  taken  to  the  answer,  and  then  a  further  answer  was  put  in  :  and  that 
further  answer  also  purported  to  give  a  discovery,  but  it  happened  that  the  discovery, 
which  professed  to  be  full,  diff'ered  from  the  discovery  given  by  the  first  answer  ;  and 
then,  on  application  to  the  Court  of  Exchequer  to  produce  certain  documents,  it  was 
said  :  "  By  the  very  information  you  give,  you  make  us  suspect  its  accuracy  ;  for  the 
information  is  not  consistent  with  itself ;  therefore  in  order  that  we  may  have  that 
full  discovery  which  you,  by  submitting  to  answer  the  interrogatories,  shew  you  think 
you  were  bound  to  give,  the  documents  must  be  produced."  [425]  That  I  see  is 
stated  by  the  Lord  Chancellor,  at  some  length  ;  and  it  appears  to  me  to  be  a  very 
good  reason  why  the  House  of  Lords  should  affirm  the  order  made  in  the  Court  of 
Exchequer. 

With  respect  to  the  case  cited  from  Mosley  :  in  the  first  place,  Mosley  is  not  a 
reporter  of  very  great  authority  ;  and  I  confess  that  it  seems  to  me  to  be  most  extra- 
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ordinary  that,  after  a  decree  nisi  for  a  foreclosure  had  been  made,  an  application 
should  be  made,  by  the  mortgagor,  that  the  mortgagee  should  produce  his  deed,  iu 
order  that  it  might  be  laid  before  a  conveyancer,  to  enable  him  to  draw  an  assignment 
of  the  mortgage  to  some  person  who  might  be  disposed  to  lend  the  money  to  pay 
off  the  first  mortgage  ;  and,  what  is  still  more  unaccountable,  the  Court  granted  the 
motion.  I  apprehend  that  such  an  application  would  not  be  listened  to  at  the  present 
time.  It  does  not  quite  tally  with  our  notions  of  the  right  of  the  mortgagee  to  keep 
his  deeds  to  himself  until  the  moment  arrives  when  the  mortgagor  appears  with  the 
principal  and  interest  in  his  hand  ;  and  then  the  mortgagee  is  not  bound  to  part  with 
the  deeds  before  he  has  received  his  money ;  at  least,  it  must  be  a  simultaneous 
transaction. 

If  there  was  such  a  great  desire  on  the  part  of  the  mortgagor  in  this  case  to  pay 
the  interest,  why  did  he  not,  as  soon  as  the  bill  was  filed,  apply  to  the  Court  for  an 
order,  under  the  statute  (7  Geo.  2,  c.  20),  to  have  an  account  taken  of  the  principal 
and  interest  due  on  the  mortgage.  Instead  of  taking  that  step  he  allowed  the  suit 
to  go  on  to  a  hearing  in  the  usual  way.  My  opinion  is  that  the  decree  should  be 
made  in  the  common  form. 

[426]  J.  Walsh,  a  trustee  of  a  term  in  the  mortgaged  estate,  for  better  securing 
to  the  Plaintiff  the  principal  and  interest,  and,  subject  thereto,  to  attend  the  inherit- 
ance, having  been  made  a  Defendant,  it  was  insisted,  for  the  Defendant  Lockhart, 
that  the  trustee  ought  to  have  been  made  a  Co-plaintiff  in  the  suit,  and  therefore 
his  costs  ought  not  to  be  thrown  on  Lockhart. 

The  Vice-Chancellor  said  that  Walsh  might  have  objected  to  being  made  a 
Co-plaintiff ;  and,  therefore,  the  Plaintiff  ought  to  pay  his  costs,  and  then  add  them 
to  his  own,  which  must  be  paid  by  Lockhart. 

[426]    Clapton  v.  Bulmer.    Jan.  24,  1840. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  261  ;  4  Jur.  288  ;  affirmed,  5  My.  &  Cr.  108; 
41  E.  R.  312  (with  note).] 

JFill.     Construction.    Nearest  of  Kin  of  my  own  Family. 

Testator  bequeathed  his  residue  to  trustees,  in  trust  to  pay  an  annuity  to  his  wife) 
and,  subject  thereto,  in  trust  for  his  daughter  for  life,  and,  after  her  death,  in  trust 
for  her  children.  Provided  that,  if  his  daughter  should  die  without  leaving  any 
issue,  then  the  trustees  should  pay  £3000  as  she  should  appoint ;  and,  if  his  wife 
should  survive  his  daughter  and  his  daughter  should  die  without  issue,  then  that 
the  trustees  should  pay  £2000  to  his  wife,  and  assign  the  residue  of  the  trust 
monies  unto  the  nearest  of  kin  of  his  own  family  for  ever.  The  daughter  survived  the 
wife,  and  died  without  leaving  issue.  Held,  that  the  next  of  kin  of  the  daughter 
were  entitled  to  the  fund. 

William  Johnson,  by  his  will,  dated  the  26th  of  August  1811,  after  giving  legacies 
to  John  Alexander  Mackenzie,  the  Plaintiff  Richard  Clapton,  Richard  Cranmer,  the 
Defendant  John  Martin  Bulmer,  and  various  other  persons,  and  appointing  his  wife, 
Bexey  Amelia  Morris  Johnson,  and  his  daughter,  Amelia  Rebecca  Johnson,  execu- 
trixes of  his  will,  disposed  of  [427]  the  residue  of  his  personal  estate  in  the  words 
following:  "And  all  the  rest,  residue  and  remainder  of  my  monies  in  the  public 
funds,  and  of  all  other  my  personal  estate,  whatsoever  and  wheresoever,  not  herein- 
before disposed  of,  I  order  and  direct  my  executrixes  to  lay  out  the  same,  in  the 
names  of  the  before-named  John  Alexander  Mackenzie,  Richard  Clapton,  the  said 
Kev.'Richard  Cranmer,  and  the  said  John  Martin  Bulmer,  or  the  survivors  or  survivor 
of  them,  at  interest,  upon  Government  securities,  who,  thereupon,  shall  stand  possessed 
thereof,  upon  trust  and  to  and  for  the  several  intents  and  purposes  hereinafter 
expressed  and  declared  of  and  concerning  the  same,  that  is  to  say,  upon  trust  that 
they,  my  said  trustees,  John  Alexander  Mackenzie,  Richard  Clapton,  Richard 
•Cranmer,  and  John  Martin  Bulmer,  and  the  survivors  and  survivor  of  them,  and  the 
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executors  and  administrators  of  such  survivor,  shall  and  do  fully  authorize  and 
empower  my  said  dear  \vife,  during  her  natural  life,  in  case  she  shall  so  long  continue 
my  widow  but  not  otherwise,  to  receive  so  much  of  the  interest  and  dividends  and 
annual  produce  of  the  said  stocks,  funds  and  securities,  and  of  all  other  the  residue 
of  my  personal  estate,  as  the  same  shall,  from  time  to  time,  become  due  and  payable, 
as,  together  with  the  dividends  of  the  several  sums  of  £500  four  per  cent.  Bank 
annuities,  and  £350  three  per  cent.  Bank  annuities,  particularly  mentioned  in  the 
settlement  made  on  my  marriage  with  my  said  wife,  bearing  dat^j  on  or  about  the 
26th  day  of  April  17S1,  will  make  up  one  clear  annuity  or  yearly  sum  of  £150,  and 
to  apply  the  same  for  her  own  proper  use  and  benefit  ;  and  upon  this  farther  trust 
to  pay  the  surplus  of  the  said  interest,  dividends  and  annual  produce  of  the  trust 
monies  aforesaid  (after  payment  of  the  said  annuity  or  annual  sum  before  mentioned), 
unto  my  said  daughter,  Amelia  Rebecca  Johnson,  for  and  during  the  term  of  [428] 
her  natural  life,  or  otherwise  permit  and  suffer  her  to  receive  the  same  ;  but,  in  case 
of  the  death  or  intermarriage  of  my  said  wife,  then  I  direct  that  the  whole  of 
such  interest,  dividends  and  annual  produce  as  aforesaid  be  paid  to  my  said  daughter, 
for  her  life,  in  like  manner :  provided  always,  and  I  do  hereby  further  declare  my 
will  and  mind  to  be  that  the  interest,  dividends  and  annual  produce  of  the  said 
stocks,  securities,  trust  monies  and  premises,  which  I  have  by  this  my  will  given  to 
and  ordered  and  directed  to  be  paid  to  my  said  daughter,  during  her  natural  life, 
shall  be  for  her  sole  and  separate  use  and  benefit,  and  that  the  same  or  any  part 
thereof  shall  not  be  subject  or  liable  to  the  debts,  control,  intermeddling  or  engage- 
ments of  any  husband  she  may  marry,  and  that  the  receipt  of  my  said  daughter, 
whether  married  or  unmarried,  without  her  husband,  or  any  other  person  or  persons 
whom  she  may  appoint  to  receive  the  same,  shall  be  a  good  and  sufficient  discharge 
to  my  said  trustees  for  the  said  interest,  dividends  and  produce,  or  so  much  and 
such  parts  thereof  as  shall  be  therein  acknowledged  and  expressed  to  have  Keen 
received  ;  and,  from  and  after  the  decease  of  my  said  daughter,  then  upon  this  further 
trust,  that  they,  my  said  trustees,  and  the  survivors  and  surx-ivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  shall  and  do  assign  and  transfer  the 
said  funds  hereinbefore  mentioned  (subject,  nevertheless,  and  chargeable  with  the 
payment  of  the  said  annuity  hereinbefore  by  me  given  to  my  said  wife,  in  case  the 
same  shall,  by  virtue  of  this  my  will,  be  then  due  and  jwyable)  unto  all  and  every 
the  child  and  children  of  my  said  daughter,  lawfully  begotten,  to  be  equally  divided 
between  them  if  more  than  one,  share  and  share  alike,  and,  if  there  be  but  one  such 
child,  then  the  whole  to  go  to  such  one  child."  The  will  then  contained  direc- 
[429]-tions  and  provisions  as  to  the  payment  and  vesting  of  the  shares  of  his 
daughter's  children,  and  for  their  maintenance  during  their  minorities  ;  and  then 
proceeded  as  follows  :  "  Provided  always,  and  I  do  declare  my  will  and  mind  to  be 
that,  in  case  my  said  daughter  shall  happen  to  die  without  leaving  any  issue,  then  I 
will  and  direct  that  my  said  trustees,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  do  and  shall,  upon  the  decease  without 
issue  as  aforesaid,(l)  raise  and  pay  the  sum  of  £.3000  to  such  person  or  persons  as 
she,  my  said  daughter,  shall,  in  and  by  her  last  will  and  testament  or  any  writing 
purporting  to  be  her  last  will  and  testament  or  any  codicil  thereto,  nominate,  give, 
direct  or  appoint ;  and  in  case  my  said  wife  shall  happen  to  survive  my  said  daughter, 
and  my  said  daughter  shall  die  without  issue  as  aforesaid,  then  I  will  and  direct  that 
my  said  trustees,  or  the  survivors  or  survivor  of  them,  and  the  executors  or  admini.s- 
trators  of  such  sur^■ivor,  do  and  shall  also,  upon  the  decease  of  my  said  daughter  and 
such  failure  of  issue  as  aforesaid,  raise  and  pay  out  of  the  said  trust  monies  the 
further  sum  of  £2000  unto  my  said  dear  wife,  to  and  for  her  own  use  and  benefit ; 
and  I  will  and  direct  that  my  said  trustees,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  do  and  shall  assign  and  transfer  the 
residue  of  such  trust  monies  and  of  my  personal  estate  unto  the  nearest  of  kin  of  my 
own  family  for  ever." 

The  testator  died  on  the  1st  of  April  1812,  leaving  Be.xey  Amelia  Morris  Johnson, 
his    widow,  and  Amelia  Rebecca   Johnson,   his  only  child   him   surviving.     Bexey 

(1)  So  in  brief. 
V.-C.  IV.— 22* 
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Amelia  Morris  Johnson  died  in  1827,  without  having  [430]  married  a  second  husband, 
leaving  her  daughter,  Amelia  Rebecca  Johnson  (who  afterwards  married  the  Defendant, 
Percival  White)  her  surviving. 

Amelia  Rebecca  White  made  her  will,  dated  the  9th  of  September  1834,  and 
thereby,  in  exercise  of  the  power  given  to  her  by  the  testator's  will,  directed  the 
trustees'  thereof,  immediately  after  her  decease  without  issue,  to  pay  or  transfer  to 
her  husband,  Percival  White,  his  executors,  &c.,  the  sum  of  £3000  directed  to  be 
levied  and  raised  by  the  testator's  will,  together  with  the  interest,  dividends  and 
annual  produce  thereof,  to  and  for  his  and  their  own  absolute  use  and  benefit;  and 
she  appointed  P.  White  and  H.  H.  White  executors  thereof.  The  testatrix  died  in 
October  1837. 

The  bill,  which  was  filed  by  Richard  Clapton,  the  surviving  trustee  of  the  testator's 
will,  against  J.  M.  Bulmer  and  P.  White,  alleged  that  Bulmer  was  the  nephew  of  the 
testator's  mother,  and  that,  at  the  death  of  Amelia  Rebecca  White  without  issue,  he 
was  the  cousin  and  sole  next  of  kin  of  the  testator,  and  that,  as  such,  he  claimed  the 
whole  of  the  funds  in  which  the  testator's  residuary  estate  had  been  invested  ;  that 
P.  White  alleged  that,  according  to  the  true  construction  of  the  will,  the  intention  of 
the  testator  was  that  his  residuary  estate  should  go  to  his  nearest  of  kin  who  should 
be  living  at  the  time  of  his  death,  and  that,  consequently,  his  daughter,  Amelia 
Rebecca  White,  took  a  vested  interest  in  the  residuary  estate,  and  that  he,  P.  White, 
as  her  legal  personal  representative,  was  then  entitled  thereto.  The  bill  prayed  that 
it  might  be  declared  which  of  the  two  Defendants,  or  what  other  persons  or  person 
were  or  was  entitled  to  the  testator's  residuary  estate. 

[431]  In  pursuance  of  the  decree  made  at  the  hearing  of  the  cause,  the  Master 
found  that  Amelia  Rebecca  White  was  the  next  of  kin  of  the  testator  at  the  time  of 
his  death,  and  that  the  Defendant  John  Martin  Bulmer  was  his  next  of  kin  at  the 
time  of  the  death  of  A.  R.  White,  and  also  was  the  next  of  kin  of  A.  R.  White  and 
the  testator  at  the  time  of  the  death  of  A.  R.  White,  and  that  A.  R.  White  died 
without  leaving  any  issue,  and  that  the  Defendant  Percival  White  was  the  personal 
representative  of  Bexey  Amelia  Morris  Johnson,  and  also  of  Amelia  Rebecca  White. 

The  cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  Stinton  appeared  for  the  Plaintiff. 

Mr.  Jacob,  Mr.  G.  Richards  and  Mr.  Keene,  for  the  Defendant  Bulmer.  The 
question  is,  what  is  the  effect  of  the  ultimate  limitation  in  the  testator's  will  to  the 
nearest  of  kin  of  his  own  family  for  ever'?  At  the  date  of  the  will  the  testator  had  a 
wife  and  only  one  child,  a  daughter  ;  and  the  daughter  was  his  sole  next  of  kin  at  his 
death.  The  Defendant  Bulmer  was  the  next  of  kin  of  the  testator  at  the  death  of 
the  daughter,  and  he  was  also  the  next  of  kin  of  the  daughter  at  her  death.  We 
contend  that,  under  the  ultimate  limitation  in  the  will,  he  is  entitled  to  the  testator's 
residuary  estate.  That  limitation  was  to  take  effect  on  the  death  of  the  daughter, 
who  was  the  testator's  sole  next  of  kin,  without  issue :  the  testator,  therefore,  was 
contemplating  the  death  of  his  daughter  and  failure  of  her  issue.  The  limitation  is 
not,  "  to  mi/  nearest  of  kin,"  but,  "  to  the  nearest  of  kin  of  my  family,"  that  is,  "  to 
the  nearest  of  kin  of  the  persons,  [432]  whoever  they  may  be,  who  are  members  of 
my  family."  Marsh  v.  Marsh  (1  Bro.  C.  C.  293);  Jones  v.  Colbeck  (8  Ves.  38), 
is  a  good  deal  like  the  present  case.  There  the  testator,  after  declaring  trusts 
of  his  residuary  estate  in  favour  of  his  daughter  and  her  children,  directed  that, 
after  the  decease  of  his  daughter  and  her  children,  in  case  they  should  all  die 
under  21,  the  residue  should  go  and  be  distributed  amongst  his  relations,  in  a 
due  course  of  administration.  The  daughter  was  the  sole  next  of  kin  of  the  testator 
at  his  death.  She  died  without  leaving  any  issue ;  and  the  Court  held  that  the  next 
of  kin  of  the  testator  living  at  the  death  of  the  daughter,  and  not  the  personal  repre- 
sentative of  the  daughter,  were  entitled  to  the  residue.  Here  the  testator  has  directed 
his  residue  to  be  distributed  at  the  death  of  his  daughter ;  and  in  addition  to  that,  he 
has  given  her  a  disposing  power  over  a  portion  of  the  residue.  That  circumstance  is 
wanting  in  Jones  v.  Colbeck ;  and  therefore  this  case  is  stronger  than  that,  in  favour 
of  holding  that  the  next  of  kin  of  the  testator  at  the  death  of  the  daughter  is  entitled 
to  the  residue.  In  Briden  v.  Heiolett  (2  Myl.  &  Keen,  90)  the  testator  gave  all  his 
goods,  chattels,  &c.,  to  trustees,  in  trust  for  his  mother  for  life,  and,  after  her  death,  to 
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such  persons  as  she  should  by  her  will  appoint,  and,  in  default  of  appointment,  to 
such  person  or  persons  as  would  be  entitled  to  the  same  by  virtue  of  the  Statute  of 
Distributions.  The  testator's  mother  was  his  sole  next  of  kin  at  his  death.  She  died 
intestate ;  and  the  question  was  whether  her  personal  representative,  or  the  testator's 
cousins,  who  were  his  next  of  kin  at  her  death,  were  entitled  to  the  property.  The 
Court  decided  in  favour  of  the  testator's  next  of  kin  at  the  death  of  his  mother. 
£433]  That  case  also  wants  the  strong  circumstance  of  there  being  a  portion  of  the 
fund  carved  out  for  the  benefit  of  the  tenant  for  life.  In  EhnsUy  v.  Ymng  (2  Myl. 
&  Keen,  82  and  780)  the  limitation  was  to  such  person  or  persons  as  should,  at  the 
time  of  the  decease  of  the  sail  P.  Elmslei/,  the  settlor,  be  his  next  of  kin  :  and  the  Lords 
Commissioners,  on  appeal  from  the  decision  of  Sir  John  Leach,  held  that  the  tenant 
for  life,  who  was  the  next  of  kin  of  the  settlor  at  his  death,  was  entitled.  In  Butler  v. 
Bushnell  (3  Myl.  &  Keen,  232)  the  testator  declared  trusts,  of  certain  portions  of  his 
residue,  for  his  daughters  for  their  lives,  and,  after  their  deaths,  for  their  children  ; 
and  in  case  there  should  be  no  child  who,  being  a  son,  should  attain  21,  or  being  a 
daughter,  should  attain  that  age  or  marrv,  then  for  such  person  or  persons  who  should 
happen  to  be  his  next  of  kin  according  to  the  Statute  of  Distributions.  One  of  the 
daughters  died  without  issue,  and  Sir  John  Leach,  Master  of  the  Rolls,  held  that  the 
testator's  ne.xt  of  kin  at  the  death  of  the  daughter,  and  not  his  next  of  kin  at  his  own 
death,  were  entitled.  There  His  Honor  says  :  "  In  the  case  of  Elmslei/  v.  Young,  which 
was  recently  before  the  Court,  I  took  occasion  to  examine  very  fully  all  the  authorities 
on  this  point ;  and  I  then  referred  to  a  case  of  BrvJen  v.  Hewlett,  which,  in  the 
language  used  by  the  testator,  resembles  the  present  case.  One  of  the  propositions 
then  laid  down  by  me  was  that,  where  a  testator  gives  property  over  to  his  next  of 
kin,  after  the  death  of  a  tenant  for  life  without  issue,  the  Court  must  look  at  the 
whole  will  to  ascertain  who  are  the  next  of  kin  intended,  by  the  testator,  to  take. 
In  Elmsley  v.  Young  the  ultimate  limitation  was  made  expressly  to  those  persons 
who  should  be  the  settlor's  next  of  kin  at  his  death  ;  so  that  there  could  be  no  [434] 
question  that  the  tenant  for  life,  who  answered  that  description,  was  entitled.  In 
Briden  v.  Hewlett  there  was  no  express  designation  of  the  next  of  kin  at  the  death  of 
the  testator ;  but  the  gift  was  to  the  testator's  widow,  for  her  life,  with  remainder  as 
she  should  appoint,  and,  in  default  of  appointment,  to  such  person  or  persons  as  would 
be  entitled  by  virtue  of  the  Statute  of  Distributions :  and  I  was  of  opinion,  looking 
to  the  intention  of  the  testator  to  be  collected  from  the  whole  will,  that  the  testator 
meant  his  next  of  kin  living  at  the  death  of  the  tenant  for  life."  Sir  John  Leach 
then  lays  down  the  following  rule  : — "  Where  a  testator  gives  property  to  a  person 
for  life,  with  remainder  to  his  children,  and,  if  he  should  die  without  children,  then 
over  to  his  next  of  kin,  it  is  not  a  probable  intention  that  he  should  mean  to  include, 
as  one  of  his  next  of  kin,  the  person  upon  whose  death  without  issue  he  has  expressly 
directed  that  the  property  should  go  over."  Still  less  probable  is  it  where,  as  in 
the  present  case,  the  tenant  for  life  was  the  testator's  sole  next  of  kin  at  his  death, 
and  a  portion  was  carved  out  of  the  residue  and  given  to  her  to  appoint. 

Mr.  Knight  Bruce,  for  the  Defendant  White.  The  party  for  whom  I  appear  is 
the  representative  of  the  testator's  widow  as  well  as  the  representative  of  the 
daughter :  and  one  question  that  arises  in  this  case  is  whether  there  is  not  an 
intestacy,  or,  in  other  words,  whether  the  event  in  which  there  is  a  gift  to  the 
next  of  kin  has  happened. 

It  is  obvious  that  the  testator  contemplated  the  marriage  of  his  daughter  as  a 
probable  event.  He,  first,  provides  for  her  and  her  children,  and  then,  in  the  event 
of  her  dying  without  issue,  he  gives  her  power  to  dispose  [435]  of  £3000,  whether 
she  survives  her  mother  or  not.  Then  the  testator  takes  up  the  event  of  his  wife 
surviving  his  daughter,  and  says:  "In  case  my  said  wife  shall  happen  to  survive  my 
said  daughter  and  my  said  daughter  shall  die  without  issue,  then  I  will  and  direct 
that  my  said  trustees  do  and  shall,  also  upon  the  decease  of  my  said  daughter  and 
such  failure  of  issue  as  aforesaid,  raise  and  pay,  out  of  the  said  trust  monies,  the 
further  sum  of  £2000  unto  my  said  dear  wife,  to  and  for  her  own  use  and  benefit, 
and  I  will  and  direct  that  my  said  trustees  do  and  shall  assign  and  transfer  the  residue 
of  such  trust  monies  and  of  my  personal  estate  unto  the  nearest  of  kin  of  my  own 
family."     There  is,  therefore,  no  disposition  of  the  capital  of  the  trust  fund,  except 
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in  the  event  of  the  wife  surviving  the  daughter.  That  part  of  the  passage  which  I 
have  read  from  the  will,  which  follows  the  words  "and  I  will  and  direct,"  is  controlled 
bv  the  double  contingency  of  the  wife  surviving  the  daughter  and  the  daughter  dying 
wkhout  issue.  The  testator  intended  to  exclude  his  wife  from  sharing  in  the  capital ; 
and,  with  that  view,  he  provides  that,  if  she  survives  his  daughter,  the  capital  shall 
I'o  to  the  nearest  of  kin  of  his  own  family,  meaning  his  next  of  kin  who  share  in  his 
blood.  That  view  of  the  will  makes  the  whole  of  it  consistent  and  rational :  and, 
if  the  two  events  do  cover  the  whole  pa.s.sage,  it  is  quite  clear  that,  under  existing 
circumstances,  there  is  an  intestacy.     Davis  v.  Norton  (2  P.  W.  389),  Doe  v.  Shipphand 

(1  Doug.  75). 

Supposing,  however,  that  there  is  no  intestacy,  and  that  the  gift  of  the  capital 
is  an  absolute  gift,  what  authority  is  there  for  construing  the  words  "nearest 
of  kin  "  in  any  other  than  their  natural  sense,  that  is,  [436]  that  they  mean 
the  next  of  kin  of  the  testator  at  any  time  except  his  death  I  In  every  one  of 
the  cases  cited  there  were  circumstances  not  found  here  which  called  on  the  Court 
to  say  that  the  testator  did  not  mean  his  next  of  kin  at  his  own  death  to  take.  If 
the  case  of  Marsh  v.  Marsh  were  now  to  arise,  the  gift  in  that  case,  to  the  testator's 
nearest  relations,  would  be  held  to  be  void  for  remoteness  ;  as  it  is  a  gift  over  after 
a  "general  failure  of  issue.  But,  supposing  that  not  to  be  so.  Lord  Loughborough's 
only  reason  for  holding  that  the  next  of  kin  at  the  death  of  the  son,  and  not 
the  next  of  kin  at  the  testator's  own  death,  were  entitled  was  that  the  next  of 
kin  at  the  latter  period  was  the  tenant  for  life  of  the  residue  :  but,  in  subsequent 
cases,  that  circumstance  has  been  always  held  not  to  have  any  effect.  In  Jones  v. 
Colbeck  the  testator  contemplated  a  plurality  of  relatives ;  and  that  was  the  reason 
why  Sir  W.  Grant  held  that  the  testator's  daughter,  who  was  his  sole  next  of 
kin  at  his  death,  was  not  entitled.  That  learned  Judge  says  : — "  As  to  the  claim  of 
the  daughter,  it  is  hardly  possible  the  testator  could  mean  to  describe  an  only 
daughter  by  the  terms  'my  relations;'  directing  also  the  residue  to  be  distributed 
among  those  relations."  (8  Ves.  43.)  It  is  evident,  therefore,  that  the  circumstance  that 
the  testator  indicated  a  plurality  of  relatives  and  directed  a  distribution  to  be  made 
was  the  ground  of  the  decision.  The  next  case  is  Briden  v.  Hewlett.  There  the  testator, 
in  case  his  mother,  who  was  his  sole  next  of  kin,  should  die  without  a  will,  gave  all 
his  goods  and  chattels  to  such  person  or  persons  (using  a  word  of  plurality)  as 
would  be,  not  will  be,  entitled  to  the  same  by  virtue  of  the  Statute  of  Distributions : 
and  Sir  John  Leach  says :  "  It  is  impossible  to  contend  that  this  testator  meant  to 
[437]  give  the  property  in  question  absolutely  and  entirely  to  his  mother ;  because 
he  gives  it  to  her  for  life,  with  a  power  of  appointment.  In  case  of  her  death  without 
a  will,  the  testator  gives  his  property  to  such  person  or  persons  as  would  be  entitled 
to  it  by  virtue  of  the  Statute  of  Distributions.  Entitled  at  what  time  1  The  word 
would  imports  that  the  testator  intended  his  next  of  kin  at  the  death  of  his  mother. 
It  is  clear  that  he  intended  to  exclude  his  mother  from  the  class  who  were  to  take  in 
the  event  of  her  intestacy."  As  the  ultimate  limitation  was  to  take  effect  in  the  event 
of  the  mother's  intestacy,  that  case  is  clearly  distinguishable  from  the  present.  Then 
comes  the  case  of  Butler  v.  Bitshnell.  The  language  of  the  will  in  that  case  was : 
"And  in  case  there  should  be  no  child  or  children  of  his  daughters  respectively,  or  if 
such  child  or  children  being  a  daughter  or  daughters  should  die  under  the  age  of  21 
years  without  being  married,  or,  being  a  son  or  sons,  should  die  under  the  age  of  21 
years,  then  in  trust  for  such  person  or  persons  as  should  happen  to  be  his  (the  testator's) 
next  of  kin  according  to  the  Statute  of  Distributions."  Sir  John  Leach,  in  hia 
judgment  in  that  case,  speaking  of  his  decision  in  Briden  v.  Hewlett,  says :  "  One  of 
the  propositions  then  laid  down  by  me  was  that,  where  a  testator  gives  property  over 
to  his  next  of  kin  after  the  death  of  a  tenant  for  life  without  issue,  the  Court  must 
look  at  the  whole  will  to  ascertain  who  are  the  next  of  kin  intended,  by  the  testator, 
to  take.  In  Elmsley  v.  Young  the  ultimate  limitation  was  made,  expressly,  to  those 
persons  who  should  be  the  settlor's  next  of  kin  at  his  death  ;  so  that  there  could  be 
no  question  that  the  tenant  for  life  who  answered  that  description  was  entitled.  In 
Briden  v.  Hewlett  there  was  no  express  designation  of  the  next  of  kin  at  the  death  of 
the  testator,  but  the  gift  was  to  the  testator's  [438]  widow  for  her  life,  with  remainder 
as  she  should  appoint,  and,  in  default  of  appointment,  to  such  person  or  persons  as- 


10  SIM.  439.  CLAPTON    V.    BULMER  685 

would  be  entitled  by  virtue  of  the  Statute  of  Distributions ;  and  I  was  of  opinion, 
looking  to  the  intention  of  the  testator  to  be  collected  from  the  whole  will,  that  the 
testator  meant  his  next  of  kin  living  at  the  death  of  the  tenant  for  life.  Where  a 
testator  gives  property  to  a  person  for  life,  with  remainder  to  his  children,  and,  if  he 
should  die  without  children,  then  over  to  his  next  of  kin,  it  is  not  a  probable  intention 
that  he  should  mean  to  include,  as  one  of  his  next  of  kin,  the  person  upon  whose 
death  without  issue  he  has  expressly  directed  that  the  property  should  go  over.  In 
looking  to  the  cases,  it  appears  to  me  that  the  Court  always  considers  whether  the 
words  of  limitation  are  words  of  present  intention,  so  that  they  are  intended  to  take 
effect  as  soon  as  the  testator's  next  of  kin,  living  at  his  death,  are  ascertained  ;  or 
whether  they  import  a  future  period,  and  are  referable  to  the  event  upon  which  the 
gift  over  is  to  take  eflect.  The  words  '  such  persons  as  shall  happen  to  be  my  next 
of  kin,'  or  'such  persons  as  shall  or  should  be  my  next  of  kin,'  indicate  an  intention 
to  confine  the  gift  to  such  persons  as  shall  answer  the  description  of  the  testator's  next 
of  kin  at  the  death  of  the  tenant  for  life.  I  am  of  opinion,  therefore,  in  this  case, 
that  it  was  the  intention  of  the  testator  that  the  share  of  Maria  Butler  should,  upon 
her  death  without  issue,  vest  in  such  persons  as  should  then  be  his  next  of  kin." 

Now,  with  the  exception  of  Marsh  v.  Marsh,  I  assert  that  no  case  is  to  be  found 
in  which  the  mere  fact  of  the  tenant  for  life  (on  whose  death  without  issue  the  fund 
is  given  over)  being  the  next  of  kin  has  been  held  to  exclude  the  tenant  for  life. 
One  of  the  cases  which  [439]  shew  that  the  rule  cannot  be  as  was  supposed  in  Marsh  v. 
Marsh  is  Harrington  v.  Harte  (1  Cox,  131).  There  the  testatrix  bequeathed  her 
residuary  estate  to  trustees,  in  trust  for  her  daughter  Jane  Champernowne,  for  her 
separate  use  for  life,  and,  after  her  death,  in  trust  for  such  persons  as  Jane  Champer- 
nowne should  by  deed  or  will  appoint,  and,  in  default  of  appointment,  in  trust  for 
such  person  or  persons  as  would  then,  by  virtue  of  the  Statute  of  Distributions,  be 
entitled  to  the  testatrix's  estate  in  case  she  had  died  intestate.  There  never  was  an 
expression  more  calculated  to  try  the  rule  than  that  was  ;  and  yet  the  counsel  for  the 
Defendant  admitted  that,  Jane  Champernowne  having  died  without  making  any 
appointment,  the  fund  must  go  to  such  persons  as  were  next  of  kin  to  the  testatrix  at 
the  time  of  her  death.  Doe  v.  Lawson  (3  East,  278)  and  Masters  v.  Hooper  (•!  Bro.  C. 
C.  207)  also  shew  that  a  mere  tenancy  for  life  given  to  one  of  the  next  of  kin 
operates  nothing  to  exclude  him  from  taking  under  the  ultimate  trust.  Pope  v.  indt- 
comhe  (3  Mer.  689)  and  Pearce  v.  Vincent  (2  Keen,  230 ;  and  2  Myl.  &  Keen,  800) 
establish  the  same  point.  [The  Vice-Chancellor.  The  words  in  which  the  ultimate 
limitation  is  expressed  in  this  case  are  words  which  have  reference  to  an  event  which 
is  to  happen  ;  ^  a  time  subsequent  to  the  testator's  death.]  The  words  "assign  and 
transfer  "  me  i  nothing  more  than  "  in  trust  for."  Lastly,  with  respect  to  the  mean- 
ing of  the  word  "family."  There  is  no  case  in  which  that  word  has  been  held  to 
apply  to  a  single  person.  The  testator,  in  using  that  word,  did  not  mean  to  designate 
the  next  of  kin  of  any  given  person,  but  the  next  of  kin  <le  [440] /awi/ici  mea,  or  de 
sanguine  meo ;  so  as  to  exclude  his  wife.     Blackwell  v.  Bull  (1  Keen,  176). 

The  Vice-Chancellor  [Sir  L.  Shadwell]  stopping  the  reply.  I  do  not  think  that 
there  is  any  chance  of  my  deriving  any  benefit  from  a  further  discussion  in  this 
matter ;  because,  according  to  the  view  I  take  of  it,  I  quite  agree  with  that  set  of 
cases  which  Mr.  Knight  Bruce  has  quoted  in  support  of  the  proposition,  that,  if  you 
find  a  gift,  ultimately,  of  the  residue  of  the  personal  estate  of  the  testator  to  his 
relations  or  to  bis  next  of  kin  or  in  words  which  are  tantamount,  and  the  tenant  for 
life  of  the  residue  happens  to  answer  that  description,  it  is  nothing  more  than  a 
paraphrastical  description  of  the  person  before  mentioned.  If  A.  B.  were  the  next  of 
kin,  it  is  of  very  little  importance  whether  the  testator  says  that,  in  the  event  of  his 
dying  without  issue,  the  fund  shall  go  to  A.  B.,  and,  in  the  event  of  A.  B.  dying  with- 
out issue,  the  fund  shall  go  to  a  person  whom  he  designates  by  a  multitude  of  words 
which  point  to  A.  B.  That  is  the  effect  of  all  the  cases  which  Mr.  Knight  Bruce  has 
adverted  to. 

Now  I  am  to  consider,  first,  whether  there  is  an  intestacy.  I  think  it  is  plain  that 
there  is  not  an  intestacy  ;  because,  after  the  testator  has  made  that  disposition  of  the 
residue  of  his  property  which  consists  in  giving  the  daughter  an  interest  and  making 
a  provision  for  her  children,  he  proceeds  in  this  manner  :  "  Provided  always  and  I  do 
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declare  my  will  and  mind  to  be  that,  in  case  my  said  daughter  shall  happen  to  die 
without  leaving  any  issue,  then  I  will  and  direct  that  my  said  trustees,  [441]  or  the 
survivors  or  survivor  of  them,  or  the  executors  or  administrators  of  such  survivor,  do- 
and  shall,  upon  her  decease  without  issue  as  aforesaid,  raise  and  pay  the  sum  of  £3000 
to  such  person  or  persons  as  she,  my  said  daughter,  shall,  in  and  by  her  last  will  and 
testament  in  writing,  or  any  writing  purporting  to  be  her  last  will  and  testament,, 
or  any  codicil  thereto,  nominate,  give,  direct  or  appoint."  That  is  one  part  of  what 
he  directs  under  the  general  head  of  the  provision.  And  then  he  says  :  "  And  in  case 
my  said  wife  shall  happen  to  survive  my  daughter  and  my  daughter  shall  die  without 
issue  as  aforesaid,  then  I  will  and  direct  that  my  trustees  shall,  upon  the  decease  of 
my  said  daughter  and  such  failure  of  issue  as  aforesaid,  raise  and  pay  out  of  the  said 
trust  monies  the  further  sum  of  £2000  unto  my  wife."  And  then  he  says,  "  and  I 
will  and  direct." 

Now  Mr.  Knight  Bruce  has  wished  me  to  construe  that  part  of  the  will  as  if  the 
expression,  "  and  I  will  and  direct,"  was,  of  necessity,  to  be  referred  to  that  second 
part  of  his  will  and  direction  which  is  comprehended  under  the  general  proviso  : 
whereas,  it  appears  to  me  that  the  natural  construction  of  the  words  is  that,  having 
made  what  I  will  call  the  plain  and  obvious  disposition  of  his  property,  namely,  to- 
his  daughter  and  her  issue,  it  occurs  to  his  mind  that  the  daughter  may  die  without 
issue ;  and  what  is  then  to  be  done'?  He  begins  the  proviso,  and  he  divides  what  shall 
be  done  into  three  parts,  first,  by  directing  that,  if  his  daughter  dies  without  issue, 
£3000  shall  be  paid  as  she  shall  appoint;  and  if  the  wife  survives  the  daughter,  she 
dying  without  issue,  then  £2000  shall  be  paid  to  the  wife ;  and  then  he  proceeds  to 
complete  the  proviso  by  declaring  that  he  does  direct  that  the  trustees  shall  [442} 
assign  and  transfer  the  residue  of  the  trust  monies  and  the  residue  of  his  personal 
estate  unto  the  nearest  of  kin  of  his  own  family  for  ever.  I  consider,  therefore, 
that  there  is  no  intestacy.  There  is  a  gift ;  and  there  can  be  no  intestacy  unless 
it  is  made  out  that  those  last  words  have  no  meaning :  if  they  have  the  meaning 
which  either  the  one  or  the  other  of  the  counsel  contended  for,  then  there  is  no 
intestacy. 

The  expression  used  by  the  testator  is  "  unto  the  nearest  of  kin  of  my  own  family 
for  ever."  Now,  if  he  had  meant  to  say  his  own  nearest  of  kin,  how  easy  would  it 
have  been  to  have  said  "  my  nearest  of  kin."  But  it  is  plain  he  did  not  mean  that : 
because,  if  that  which  is  said  to  be  a  man's  intention  is  obviously  easy  to  execute,  and 
the  party  does  not  execute  it  in  the  obvious  and  easy  manner,  I  think  it  is  a  fair 
inference  that  he  meant  something  else  than  that  which  is  so  obvious  and  easy.  He 
says,  "the  nearest  of  kin,"  not  of  myself,  but  "the  nearest  of  kin  of  my  own  family 
for  ever."  Now  I  cannot  but  think  that,  if  he  had  used  the  words,  "in  the  event 
of  the  death  of  my  daughter  and  failure  of  issue  of  my  daughter  the  trustees  shall 
transfer  the  residue  of  the  trust  money  to  my  family,"  that  would  have  been  a  gift 
to  the  daughter.  And,  when  he  says  :  "  the  nearest  of  kin  of  my  own  family,"  I 
cannot  but  think  that  the  most  natural  construction  of  the  words  is  that  the  persons 
whose  nearest  of  kin  are  spoken  of  are  those  persons  who,  according  to  ordinary 
language,  would  be  his  family,  that  is  his  daughter.  And  1  am  the  more  inclined  to 
think  that  that  is  the  meaning  of  the  phrase,  because,  though  the  construction  has 
been  put  by  Courts  of  law  upon  the  words  relations,  &c.,  which  has  been  established 
by  a  series  of  cases,  beginning  with  the  case  of  Harringtm  v.  Harte ;  yet  I  believe  that, 
out  of  the  [443]  Courts  of  law,  nobody  would  think  that  that  is  the  construction ;. 
and  the  multitude  of  cases  shews  the  willingness  to  dispute  the  point  where  it  is 
disputable. 

Now  the  words  which  this  testator  has  used  are  words  which  do  not,  of  necessity, 
imply  his  own  next  of  kin ;  and  those  words  never  having  as  yet  received  a  legal 
construction,  I  will,  for  the  purpose  of  construing  them,  look  at  what  he  has  done  by 
the  former  part  of  his  will ;  and  I  find  that  he  has  given  the  residue  of  his  property 
to  his  daughter  for  life,  with  remainder  to  her  children ;  and  then,  for  the  obvious 
purpose,  as  I  conceive,  of  making  a  disposition  of  his  property  in  the  event  of  his 
daughter  and  her  issue  being  no  longer  able  to  enjoy  it,  he  uses  these  singular 
terras. 

Upon  the  whole,  therefore,  it  appears  to  me  not  to  be  unreasonable  to  hold  that. 
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under  the  term  "  the  nearest  of  kin  of  my  own  family  "  the  nearest  of  kin  of  the 
daughter  is  the  party  to  take.(l) 

[444]     Chamberlain  v.  Lee.    Jan.  23,  1840. 

Vendor  and  Purchaser.     Title. 

If  A.  agrees  to  sell  an  estate,  and  it  is  afterwards  discovered  that  a  small  portion  of 
it  is  the  property  of  another  person  ;  the  Court  will  not  discharge  the  purchaser 
from  his  contract  without  giving  A.  an  opportunity  of  acquiring  a  title  to  that  portion. 

In  June  1837  the  estates  of  John  Lee,  the  testator  in  the  cause,  who  died  in  1836, 
were  sold  in  lots  under  the  decree  of  the  Court ;  and  Joseph  Gosnay  became  the 
purchaser  of  Lots  62,  63  and  64.  In  the  particulars  of  sale  those  lots  were  described 
as  follows  :  Lot  62  as  a  moiety  of  a  plot  of  freehold  building-land  situate  on  the  north 
side  of  the  Wakefield  Ings  road,  and  adjoining  to  the  fair  ground,  containing  2-495 
square  yards ;  Lot  63,  as  a  moiety  of  a  plot  of  freehold  building  land  bounded  on  the 
east  by  Lot  62,  on  the  west  by  Denby  Dale  road,  and  containing  1400  square  yards ; 
Lot  64,  as  a  moiety  of  a  plot  of  freehold  building-land  bounded  on  the  east  by  Lot  65,  on 
the  west  by  the  Denby  Dale  road,  on  the  north  by  the  fairground,  and  on  the  south  by 
the  Ings  road,  and  containing  2600  square  yards.  By  the  second  condition  of  sale 
it  was  stipulated  that  the  purchasers  should,  within  si.Y  weeks  from  the  delivery  of 
the  abstract  of  title,  deliver,  in  writing,  at  the  office  of  Mr.  T.  Taylor,  the  vendors' 
solicitor,  all  objections,  if  any,  to  the  title  ;  and  that  all  objections  not  delivered 
by  that  time  should  be  considered  as  waived.  The  12th  condition  provided  that,  if 
any  mistake,  error  or  misstatement  should  be  made  in  the  description  of  the  property, 
or  any  other  error  should  appear  in  the  particulars  of  sale,  such  mistake,  error  or  mis- 
statement should  not  annul  the  sale,  but  a  compensation  or  equivalent  should  be 
given  or  taken  as  the  case  might  require,  such  compensation  or  equivalent  to  be 
settled  by  the  Master. 

On  the  19th  of  July  1837  the  Master's  report  as  to  Gosnay 's  purchase  was  con- 
firmed. On  the  22d  of  March  1838  the  abstract  of  the  vendors'  title  to  the  [445] 
lots  was  delivered  to  Gosnay.  In  June  1838  he  presented  a  petition  praying  to  be 
discharged  from  his  purchase,  on  the  ground  that  the  auctioneer  had  put  up  the  lots 
to  be  bid  for  at  so  much  per  square  yard ;  and  that  he  was  thereby  induced  to  believe 
that  he  was  bidding  for  the  entirety,  and  not  a  moiety  only  of  a  square  yard.  In 
December  1838  the  petition  was  heard  by  the  Vice-Chancellor,  who  granted  the 
prayer  of  it;  but,  in  May  1839,  the  Lord  Chancellor,  on  appeal,  dismissed  it  with 
costs. 

On  the  6th  of  June  1839  the  Plaintiff  gave  a  notice  of  motion  that  Gosnay  might 
be  ordered  to  pay  his  purchase-money  into  Court.  On  the  9th  of  November  following 
Gosnay  gave  a  cross-notice  of  motion  that  he  might  be  discharged  from  his  purchase, 
and  that  the  contract  entered  into  by  him  for  the  purchase  of  the  three  lots  might 
be  rescinded,  the  vendors  not  having  a  title  thereto  at  the  time  of  the  sale ;  and  that 
the  Plaintiffs  might  pay  to  him  his  costs  and  expenses  of  confirming  the  report  and 
investigating  the  title  to  the  lots  and  of  the  motion. 

It  was  stated,  in  the  affidavits  for  the  purchaser,  that  the  lots  in  question  adjoined 
the  Wakefield  Ings  turnpike  road  on  the  south  side ;  and  that  the  whole  of  that  side 

(1)  Percival  White  appealed  to  the  Lord  Chancellor  from  the  above  decision. 
His  Lordship  said  that  the  Vice-Chancellor  was  right  in  deciding  that  J.  M.  Bulmer 
was  the  party  entitled  to  take  under  the  ultimate  limitation  in  the  will ;  that  the 
person  intended  to  be  described  by  the  words  of  that  limitation  was,  clearly,  a.n 
individual  who  was  to  be  ascertained  at  a  future  period  ;  that  those  words  admitted 
of  two  constructions,  namely,  either  the  next  of  kin  of  the  daughter  at  her  death,  or 
the  next  of  kin  of  the  testator  at  the  same  period  ;  and  that,  as  the  same  individual 
filled  both  those  characters,  it  was  unnecessary  to  decide  which  of  the  two  construc- 
tions ought  to  be  adopted. 
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of  the  lots,  which  was  200  yards  in  length,  consisted  of  a  piece  of  ground,(l)  to  which 
the  testator  had  no  right  or  title  whatsoever,  but  which,  as  to  so  much  of  it  as  was 
comprised  in  Lot  62,  belonged  to  J.  H.  Smith,  Esq.,  and  as  to  the  remainder  to  the 
trustees  of  the  late  Joseph  Hargrave,  Esq.  It  appeared,  from  [446]  the  affidavits  for  the 
vendors,  that  for  the  last  nine  years,  if  not  longer,  the  testator  and  those  claiming 
under  him  had  been  in  quiet  possession  of  the  whole  of  the  lots  :  and  the  vendors' 
solicitor  deposed  that  he  did  not  know  or  believe  that  any  part  of  Lots  63  and  64 
belonged  to  Hargrave's  trustees. 

In  October  1839,  which  was  some  months  after  the  vendors  had  been  informed 
by  the  purchaser  of  the  alleged  defect  in  their  title,  their  solicitor  sent  to  the 
purchaser's  solicitor  an  abstract  of  Mr.  Smyth's  title  to  that  part  of  the  piece  of 
ground  which  belonged  to  him  and  which  formed  part  of  Lot  62,  and  at  the  same  time 
informed  the  purchaser's  solicitor  that,  for  the  purpose  of  preventing  any  further 
litigation  and  expense,  the  vendors  had  entered  into  a  contract  with  Mr.  Smyth  for 
the  purchase  of  a  moiety  of  that  portion  of  the  piece  of  ground  which  belonged  to 
him,  and  which  formed  part  of  Lot  62 ;  but  no  new  title  was  shewn  to  that  part  of 
the  piece  of  ground  which  was  alleged  to  belong  to  Mr.  Hargrave,  and  which  was 
comprised  in  the  two  other  lots. 

The  original  and  cross-motions  now  came  on  to  be  heard. 

Mr.  Knight  Bruce  and  Mr.  Metcalfe  appeared  in  support  of  the  former ;  and  Mr. 
Wakefield  and  Mr.  Bethell,  in  support  of  the  latter,  said  :  When  a  person  agrees  to 
sell  property  which  is  not  his,  the  contract  cannot  be  enforced  either  at  law  or  in 
equity.     Sir  E.  Sugden,  in  his  Treatise  on  the  Law  of  Vendors  and  Purchasers,  says : 
"  Where  a  person  takes  upon  himself  to  contract  for  the  sale  of  an  estate,  and  is  not 
absolute  owner  of  it,  nor  has  it  in  his  power,  by  the  ordinary  course  of  law  or  equity, 
to  make  himself  so ;  [447]  though  the  owner  offer  to  make  the  seller  a  title,  yet 
equity  will  not  force  the  buyer  to  take  it ;  for  every  seller  ought  to  be  a  boml  fide 
contractor :    and  it  would  lead  to  infinite  mischief  if  one  man  were  permitted  to 
speculate  upon  the  sale  of  another's  estate.     Besides,  the  remedy  is  not  mutual ;  which, 
perhaps,  is  of  itself  a  sufficient  objection  in  a  case  of  this  nature."     (Vol.  i.  p.  207, 
9th  edit.)     The  learned  author  then  cites  Tendring  v.  London  (2  Eq.  Ab.  680,  pi.  9)  as 
an  authority  for   the  position    laid   down    by  him,  and  adds    the  following  query  : 
"  Whether  there  is  any  case  in  which  a  man  knowing  himself  not  to  have  any  title 
has  been  allowed   to  enforce  the  contract  by  procuring  a  title  before   the  report." 
These  lots  were  sold   at   so  much  per  square  yard  :    they   were  described   in   the 
particulars    of   sale  as  building-ground  and  as  abutting  on  the   turnpike  road.     It 
turned  out,  however,  that  the  vendors  had  no  title  whatever  to  the  ground,  so  far  as 
it   abuts  on  the   turnpike  road.     They  allege   that   they   have  contracted    for   the 
purchase  of  part  of  the  slip  of  land  to  which  they  had  no  title ;  but  they  do  not 
pretend  that  they  have  entered  into  any  negotiation  for  the  purchase  of  the  remainder  : 
and  great  additional  delay  and  expense  will  be  incurred  by  the  purchaser  in  investi- 
gating the  title  to  that  part  which  they  say  they  have  contracted  for.     Besides,  the 
slip  of  land  in  question  is  the  frontage  of  the  lotis.     It  is  the  most  important  part  of 
the   whole ;   and   it  was   the   inducement   to   the  purchase.     If   a  person  who    has 
purchased  building-ground  cannot  have  the  frontage  conveyed  to  him,  he  loses  the 
whole  benefit  of  his  purchase;  the  remainder  of  the  ground  is  valueless  to  him.     If 
this  slip  of  land  is  taken  away,  the  character  under  which  the  land  was  sold  will  be 
taken  away.     [The  Vice-Chancellor.     Were  the  vendors  in  possession  of  the  slip 
of  land  at  the  time  of  the  [448]  sale  1]     We  believe  that  they  were.     [The  Vice- 
Chancellor.  I  do  not  see  why  the  12th  condition  of  sale  should  not  apply  to  this 
case.]     That  condition  has  been  always  held  to  apply  to  unintentional  errors,  and  not 
to  a  case  like  the  present.     Besides,  if  the  purchaser  cannot  have  the  frontage,  the 
rest  of  the  ground  is  of  no  value,;  and,  therefore,  this  is  not  a  case  which  admits  of 
compensation.     The  Court  cannot  now  give  the  vendors  an  opportunity  of  acquiring 
a  title  to  that  in  which  they  had  no  interest  whatever  at  the  time  of  the  sale,  without 

(1)  It  did  not  appear,  from  the  briefs  on  the  motions,  what  was  the  breadth  of 
this  piece  of  ground  :  but  in  one  of  the  papers  belonging  to  the  purchaser's  solicitor 
it  was  stated  to  be  six  feet. 
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infringing  the  very  wholesome  rule  laid  down  by  Lord  Eldoii  in  Lechmere  v.  Brazier 
(2  Jac.  iV;  Walk.  289).  There  his  Lordship  says  :  "  I  must  say  that  I  will  not  extend 
the  rule  which  the  Court  has  adopted  of  compelling  a  purchaser  to  take  the  estate, 
where  a  title  is  not  made  till  after  the  contract,  to  any  case  to  which  it  has  not  already 
been  applied.  The  rule  has,  in  many  instances,  been  productive  of  great  hardship." 
In  Dalby  v.  PuUen  (1  Russ.  &  Myl.  296  ;  and  ante,  vol.  iii.  p.  29),  the  Court  discharged 
the  purchaser,  although  the  defect  in  the  title  was  actually  cured  at  the  time  :  and, 
consequently,  it  refused  to  give  the  vendor  the  beneiit  of  the  acquisition  of  title  which 
had  been  made  subsequent  to  the  contract.  A  Court  of  Equity  will  never  sanction 
that  species  of  dealing  by  which  a  man  sells  the  estate  of  another,  speculating  on  his 
being  able  to  acquire  a  title  to  it  before  the  cause  is  heard  for  further  directions. 

The  Vice-Chan"CELLOR.  What  Lord  Eldon  is  reported  to  have  said  in  Lechmere 
V.  Brasier  applies  to  a  case  where  A.  has  sold  the  estate  of  B. ;  but  it  does  not  apply 
to  a  case  where  that  which  the  vendor  has  not  is  a  very  small  portion  of  the  property 
sold. 

[449]  Mr.  Knight  Bruce  and  Mr.  Metcalfe  cited  JFilliams  v.  Carter  (1  Sug.  Vend. 
208),  and  said  that  it  was  not  pretended  that  the  alleged  defect  in  the  title  to  a 
portion  of  Lot  62  was  known  to  the  vendors  until  they  were  informed  of  it  by  the 
purchaser's  solicitor :  that  it  was  a  fallacy  to  say  that  the  vendors  had  no  title  to  the 
slip  of  land ;  for  they  and  the  testator  had  long  had  possession  of  it,  which  was  a 
species  of  title:  that  the  I2th  condition  was  not  intended  to  apply  to  fraudulent 
errors,  but  was  intended  to  apply  to  unintentional  ones  :  that  Gosnay,  a  quarter  of  a 
year  after  the  abstract  had  been  delivered  to  him,  presented  a  petition  praying  to  be 
discharged  from  his  purchase  on  other  grounds ;  and  that  it  was  his  duty  to  have 
stated  that  he  did  not  know  of  the  present  objection  at  that  time ;  but  he  had  not 
done  so:  that  the  abstract,  which  was  delivered  in  March  1838,  shewed  that  he 
must  have  been  aware  of  the  objection  when  he  presented  his  petition  to  be  dis- 
charged :  that  the  notice  of  motion  for  payment  of  the  purchase-money  into  Court 
was  given  on  the  6th  of  June  1839  ;  and  that  it  was  not  until  the  9th  of  November  in 
that  year  that  the  notice  of  motion  to  discharge  him  from  his  purchase  was  given  : 
that  it  was  not  pretended  that  the  possession  of  any  one  of  the  lots  was  necessary  to 
the  enjoyment  of  the  others ;  and,  therefore,  Gosnay  was,  at  all  events,  bound  to 
complete  his  purchase  as  to  Lots  63  and  64. 

Mr.  Bethell,  in  reply.  It  is  admitted  that  the  vendors  had  no  title  to  a  part  of 
the  property  which  they  contracted  to  sell.  The  r2th  condition  applies  only  to  cases 
which  admit  of  compensation ;  but  not  to  cases  in  which  the  vendor  [450]  has  not 
the  power  of  giving  that  which  was  the  inducement  to  the  purchase ;  for  that  does 
not  admit  of  compensation.  The  slip  of  land  was  the  inducement  to  the  purchase 
in  this  case :  it  gave  the  land  its  quality,  and  constituted  the  whole  value  of  the 
purchase. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  It  is  said  that  this  Court  \nll  not 
sanction  a  contract  made  by  a  person  to  sell  to  another  that  which  at  the  time  he 
knows  he  has  not.  I  admit,  if  the  case  is  that  A.,  with  reference  to  an  estate  which 
he  knows  to  belong  to  B.,  contracts  to  sell  it  to  C. ;  that  it  is  a  very  wholesome  rule 
that  this  Court  ought  not  to  aid  such  a  contract.  But  general  rules  do  certainly 
admit  of  variation  ;  and,  in  my  opinion,  it  would  be  vastly  too  harsh  an  interference 
with  the  common  mode  of  the  management  of  the  business  of  mankind  if  such  a  rule 
were  taken  to  be  applicable  to  a  case  where  a  party,  apparently  in  the  ownership  and 
primA  facie  appearing  to  have  a  title,  sells  land  ;  and  it  afterwards  turns  out  that  a 
very  small  portion  of  it  is  not  his  (although  he  was  in  possession),  but  is  the  property 
of  another  person.  It  would  be  a  harsh  application  of  the  .first  principles  of  this 
Court  were  I  to  say  that  in  such  a  case  the  contract  was  so  radically  bad  that,  even  if 
the  vendor  could  honestly  procure  his  title  to  be  made  good  by  purchasing  the 
property  for  himself  from  the  rightful  owner,  in  order  that  he  might  hand  it  over  to 
the  purchaser,  he  should  not  be  at  liberty  to  do  so. 

I  cannot  but  think  that  it  has  happened  repeatedly  that  contracts  have  been 
made  for  the  sales  of  estates  in  which  small  pieces  have  not  been  found  to  belong 
to  the  vendors,  and  they  have  been  at  liberty  to  deal  with  persons,  over  whom  they 
have  no  control,  for  the  pur-[451]-pose  of  making  good  their  title  to  the  purchaser 
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with  whom  they  have  hmii  fide  contracted.  I  am  satisfied  that  it  has  repeatedly 
happened,  although  I  cannot  mention  any  particular  case.  And  I  never  heard  that  it 
was  a  received  rule  with  gentlemen  practising  conveyancing  that,  merely  because,  as 
to  a  certain  portion  of  the  estate,  the  vendor  had  not  a  title  at  the  time  of  the  sale, 
he  might  not  be  at  liberty  to  make  good  his  title,  and  hand  over  the  whole  of  the 
property  contracted  to  be  sold  to  the  purchaser. 

With  respect  to  this  particular  case,  it  seems  to  me  that  it  would  be  too  much  to 
say  that  there  has  been  such  a  fraudulent  dealing,  such  a  jobbing  in  land,  as  that  this 
Court  is  bound  to  say  that  the  contract  ought  to  be  rescinded. 

I  am  very  willing  to  admit  that,  notwithstanding  the  proceedings  which  were 
adopted  by  this  purchaser  in  the  year  1838,  a  case  might  be  stated  in  which  he  might 
fairly  make  the  objection  which  he  now  makes  :  but  let  us  consider  how  it  is  on  his 
own  shewing.  I  do  not  understand  him  to  allege  that  there  was  actually  any  fraud  : 
but  what  he  represents  on  his  own  affidavit  is,  in  substance,  that,  with  respect  to  this 
little  slip  of  land,  the  breadth  of  which  I  do  not  find  anywhere  stated  (the  length  is, 
but  the  breadth  is  not),  that  with  respect  to  this  little  slip  of  land,  it  turned  out,  by 
admeasurement,  that  the  quantity  which  the  vendors  undertook  to  sell  could  not  be 
made  good  except  by  including  this  slip  of  land.  And  then  it  is  alleged  that,  with 
respect  to  that  part  which  bounds  Lot  62,  it  belongs  to  a  gentleman  of  the  name  of 
Smyth  ;  and,  as  to  that  part  which  bounds  Lots  63  and  64,  it  belongs  to  Mr.  Hargrave. 
I  will  take  it  to  be  so.  Well  then,  the  vendors  having  [452]  this  objection  notified 
to  them,  proceeded  immediately  to  make  a  contract  with  the  gentleman  of  the  name 
of  Smyth,  for  the  purpose  of  acquiring  the  fee-simple  in  that  part  of  the  slip  of  land 
which  was  Smyth's,  and  it  does  not  appear  that  they  may  not  be  able  to  make 
an  effectual  contract  with  Mr.  Hargrave  with  respect  to  the  other  portion.  Now  I 
must  look  at  the  whole  together,  and  I  am  inclined  to  think  that  it  will  be  lawful  for 
the  vendors  to  make  good  this  contract  with  Messrs.  Smyth  and  Hargrave ;  and,  by 
means  of  those  contracts  with  them,  enable  themselves  to  complete  the  contract  with 
Mr.  Gosnay. 

But  supposing  it  should  fail,  I  have  not  got  circumstances  enough  before  me  now 
to  determine,  at  once,  that  these  slips  of  land  do  not  fall  within  the  12th  condition  ; 
because  it  struck  me  that  a  good  deal  of  the  objection  arising  from  the  materiality  of 
this  slip  of  land  would  depend  on  the  very  width  of  the  slip ;  and,  if  it  be  of  con- 
siderable extent,  so  as  to  afford  a  very  easy  means  of  annoyance  to  be  practised  on 
Mr.  Gosnay,  by  means  of  building  and  so  on,  it  might  lead  to  objections ;  but,  before 
I  am  told  how  wide  it  is  (and  I  am  certain  from  the  statement  that  is  made  that  it 
must  be  narrow)  I  cannot  at  once  conclude,  without  any  further  statement,  that  it 
may  not  be  comprehended  within  the  12th  condition  of  sale. 

Then  there  is  also  the  circumstance  which  regards  the  second  condition  of  sale. 
I  am  not  at  liberty,  at  present,  to  say  how  far  the  vendors  may  not  be  at  liberty  to 
avail  themselves  of  that  condition  :  and  then,  having  nothing  presented  to  me  except 
that  general  objection  which  is  made  with  reference  to  a  case  which  I  do  not  think  is 
similar  at  all  to  the  present  case,  I  am  asked  to  [453]  say,  at  once,  that  this  is  a  case 
in  which  I  ought  to  make  a  peremptory  order,  and  discharge  the  purchaser.  It 
appears  to  me  that  that  is  asking  too  much  :  and  I  do  not  think  that  this  application 
of  the  purchaser's  ought  to  be  favoured  :  and,  that  being  so,  I  shall  refuse  the 
application  with  costs. 

The  order  directed  a  reference  to  the  Master  to  inquire  and  state  to  the  Court 
whether  a  good  title  could  be  made  to  the  premises  comprised  in  the  three  lots,  and- 
at  what  time  it  was  first  shewn  that  a  good  title  could  be  made,  with  liberty  to  state 
special  circumstances :  and  Gosnay's  application  to  be  discharged  from  his  purchase 
was  refused,  with  costs. 
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[453]     TwEEDALE  c.  T\%-EEDALE.     Jan.  24,  30,  1840. 

[Overruled,  Bl^vntt  v.  Eoberts,  1841,  10  Sim.  491  ;  59  E.  R.  706 ; 
Cr.  &  Ph.  279 ;  41  E.  R.  497.] 

Will.     Constrvdion.     CumultUive  Legacies.     Annuity. 

Testator,  by  his  will,  bequeathed  sums  to  his  four  sons  absolutely,  and  other  sums  to 
his  four  daughters  for  their  lives,  with  remainder  to  their  children.  One  of  his 
sons  afterwards  died  ;  and  the  testator  thereupon  made  a  codicil  as  follows :  "  In 
consequence  of  the  death  of  ray  son,  J.  T.,  I  have  opened  my  will,  and  now  wish  to 
bequeath  to  mj'  wife,  £600  a  year ;  to  my  three  sons,  £2000  each  ;  to  my  four 
daughters,  £300  a  year  each  :  and,  at  the  death  of  my  wife,  the  £600  a  year  to  be 
equally  divided  amongst  my  four  daughters.  This  memorandum  will,  I  hope,  be 
attended  to  in  case  of  death  before  I  make  the  legal  alteration  in  my  will."  Held, 
that  the  gifts  by  the  codicil  were  in  addition  to  those  by  the  will  ;  and  that  the 
annual  sums  given  by  the  codicil  were  perpetual,  and  not  mere  life  annuities. 

James  Tweedale,  by  his  will,  dated  the  16th  of  Xovember  1820,  after  directing  all 
his  just  debts,  funeral  expenses,  and  the  charges  of  proving  his  will  to  be  fully  paid 
by  his  executors  thereinafter  named,  gave  and  bequeathed  unto  his  wife,  the  Defen- 
dant Caroline  Tweedale,  the  sum  of  £150  for  her  immediate  occasions,  and  all  the 
stock  of  provisions,  wines  and  liquors  that  [454]  should  be  in  and  about  his  house  at 
Brighton  at  the  time  of  his  decease  ;  and  he  also  gave  and  bequeathed  to  her  and 
her  assigns  for  life  the  use  and  occupation  of  his  house  with  the  appurtenances,  and 
also  of  the  household  furniture,  plate,  linen,  china  and  fixtures  therein  ;  and  from  and 
after  her  decease,  he  gave  and  bequeathed  the  house,  furniture  and  effects  to  trustees, 
their  executors,  administrators  and  assigns,  upon  trust  to  be  sold  in  such  manner  as 
they  should  think  proper,  and  the  produce  to  be  by  them  retained  and  applied  upon 
the  trusts  thereinafter  declared  concerning  his  residuary  estate  ;  and  he  gave  and 
bequeathed  to  his  wife  and  the  trustees  all  the  residue  of  his  goods,  chattels  and 
personal  estate,  upon  trust  to  sell  and  convert  into  ready  money  all  such  parts  thereof 
as  should  not  consist  of  money  or  securities  for  money,  and  to  call  in  and  collect  such 
parts  thereof  as  should  consist  of  monies  or  securities  for  money,  and  to  invest  the 
same  monies  in  the  usual  securities  ;  and  to  stand  possessed  thereof  upon  the  trusts 
following,  that  is  to  say,  as  to  the  sum  of  £8000  part  thereof,  upon  trust  to  pay  the 
interest  thereof  to  his  wife,  for  her  life,  and,  after  her  decease,  upon  trust  to  stand 
possessed  of  the  £8000  and  the  interest  arising  therefrom,  in  the  manner  thereinafter 
declared  concerning  the  same  :  and,  as  to  the  sum  of  £2000,  other  part  of  the  principal 
trust  estate,  upon  trust  to  pay  the  interest  thereof  to  his  son  James  Charles  Tweedale, 
or  his  assigns,  until  he  should  attain  the  age  of  25  years,  and  then  upon  trust  to  pay  the 
same  to  him  or  them,  to  and  for  his  or  their  absolute  use  and  benefit :  and  as  to  the 
sums  of  £3000  and  £4000,  and  £4000,  other  parts  of  the  principal  trust  estate,  upon 
the  same  trusts  for  the  benefit  of  his  (the  testator's)  sons  Farquharson  Tweedale, 
the  Plaintiff,  William  Hutton  Tweedale,  and  Alexander  Tweedale  respectively,  as 
[455]  were  thereinbefore  declared  respecting  the  legacy  of  £2000  for  his  son  James 
Charles  Tweedale.  Provided  that  in  case  any  or  either  of  his  sons  should  die  under 
the  age  of  25  years  leading  issue,  then  that  the  legacy  of  any  or  either  of  them  so 
dying  and  leanng  such  issue  should  go  to  such  his  or  their  issue  equally  to  be  divided 
between  them,  if  more  than  one,  share  and  share  alike,  and  if  but  one,  to  such  only 
child,  as  and  when  they  should  severally  attain  the  age  of  21  years,  such  issue  taking 
only  the  share  to  which  their,  his  or  her  own  deceased  parent  or  parents  was  or  were 
or  otherwise  would  have  been  entitled  to  ;  and  the  interest,  dividends  and  annual 
produce  thereof  to  be,  in  the  meantime,  applied  for  their,  his  or  her  education  and 
maintenance  respectively ;  but  in  case  any  or  either  of  the  testator's  sons  should  die 
under  the  age  of  25  years  without  leaving  issue,  then  the  legacy  of  him  or  them  so 
dying  without  any  such  issue  (or  such  part  thereof  as  should  then  remain  unapplied 
to  the  purposes  thereinafter  mentioned)  should  go  to  the  survivors  or  survivor  of 
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them,  and  the  issue  of  any  one  or  more  of  them  who  should  be  dead  leaving  issue,  at 
such  ages,  days  or  times,  and  in  such  manner  as  his  or  their  original  legacy  was  there- 
inbefore directed  to  be  paid  to  him  or  them.  The  testator  then  provided  for  the 
advancement  of  his  sons  out  of  their  legacies :  and  then  declared  that  his  trustees 
should  stand  possessed  of  £16,000,  other  part  of  the  trust  estate,  upon  trust  to  pay  to 
his  wife  a  sufficient  part  of  the  interest  thereof,  for  the  purpose  of  maintaining  and 
educating  his  four  daughters,  Caroline  Ann  Tweedale,  Emily  Sophia  Tweedale,  Louisa 
Tweedale  and  Susan  Rose  Tweedale,  until  they  should  attain  21,  and,  when  they 
should  severally  attain  that  age,  upon  trust  to  appropriate  £4000  for  the  benefit  of 
each  of  them,  and  to  stand  possessed  thereof,  in  trust  for  their  [456]  separate  use  for 
life,  without  power  of  anticipation ;  and  when  they  should  die  leaving  issue,  to  trans- 
fer their  fortunes  to  their  respective  issue  equally,  if  more  than  one,  and  if  but  one, 
to  such  only  child  as  and  when  they,  he  or  she  should  attain  21,  and  the  interest 
thereof  to  be,  in  the  meantime,  applied  for  their,  his  or  her  education  and  mainten- 
ance, or  in  any  other  manner  for  their  advancement  in  life,  respectively,  at  the 
discretion  of  the  trustees,  together  with  all  or  such  part  of  the  principal  as  the 
trustees  should  think  proper :  and  as  to  the  residue  of  the  trust  estate,  upon  trust  to 
pay  the  interest  thereof  to  his  wife,  Caroline  Tweedale,  for  her  life,  and,  after  her 
decease,  to  stand  possessed  of  such  residue,  and  also  of  the  £8000  thereinbefore 
appropriated  for  the  benefit  of  his  wife  during  her  life,  for  the  equal  benefit  of  his 
four  daughters  and  their  respective  issue,  and  to  be  payable  at  the  same  times  and  in 
the  same  manner  as  thereinbefore  directed  concerning  their  original  fortunes.  The 
testator  then  provided  for  the  survivorship  of  his  daughters'  fortunes  on  their  dying 
under  21  without  leaving  issue  who  should  attain  that  age ;  and  in  case  any  of  his 
daughters  should  marry  with  the  approbation  of  the  trustees,  then  he  empowered  the 
trustees  to  give  to  the  husband  of  any  daughter  so  marrying,  for  his  life,  the  interest 
of  the  fortune  of  such  daughter  or  such  part  thereof  as  the  trustees  in  their  discretion 
should  think  proper,  in  the  event  of  his  surviving  his  wife :  and  the  testator  lastly 
declared  that,  in  case  of  his  having  any  child  or  children  after  making  his  will,  or 
born  in  due  time  after  his  death,  such  child  or  children  and  their  issue  should  be 
entitled  to  an  equal  share  or  shares  of  the  fortunes  thereinbefore  appropriated  for  the 
benefit  of  his  daughters  and  their  issue,  and  to  be  payable  to  them  in  the  same 
manner,  and  with  the  same  provisions,  in  all  respects :  and  he  appointed  his  [457] 
wife  and  James  John  Farquharson,  William  Donaldson  and  John  Frazer  executrix  and 
executors  of  his  will. 

In  the  early  part  of  the  year  1826  the  testator's  eldest  son,  James  Charles 
Tweedale,  died  unmarried,  leaving  property  to  the  amount  of  about  £5000 ;  the 
interest  of  which,  by  his  will,  he  bequeathed  to  his  mother,  for  her  life,  and,  after  her 
death,  the  principal  to  his  brothers  and  sisters  equally. 

On  the  21st  of  November  1826  the  testator  made  a  codicil  to  his  will  in  the 
following  words: — "In  consequence  of  the  death  of  my  son,  James  Tweedale,  I  have 
opened  my  will,  and  now  wish  to  bequeath  to  my  wife,  Caroline  Tweedale,  £600  a 
year ;  to  my  three  sons,  £2000  each  ;  and  to  my  four  daughters,  £300  a  year  each; 
and,  at  the  death  of  my  wife,  the  £600  a  year  to  be  equally  divided  amongst  my  four 
daughters.  This  memorandum  will,  I  hope,  be  attended  to  in  case  of  death  before  I 
make  the  legal  alteration  in  my  will."  In  the  year  1831  Louisa  Tweedale,  one  of  the 
testator's  daughters,  died  :  and  on  the  6th  of  July  1839  the  testator  died  abroad.  He 
left  the  Defendants,  Caroline  Tweedale,  his  widow,  and  Farquharson  Tweedale,  the 
Plaintiff  William  Hutton  Tweedale,  the  Defendant  Alexander  Tweedale,  Caroline  Ann 
Tweedale,  Emily  Sophia  Tweedale  and  Susan  Rose,  who  had  married  Charles  Lushing- 
ton,  his  only  children  and  next  of  kin.  The  Defendants,  F.  Tweedale  and  Alexander 
Tweedale,  and  the  Plaintiff  had  attained  the  age  of  2.5  years.  The  bill  alleged  that 
doubts  had  arisen  as  to  the  proper  construction  of  the  will  and  codicil ;  and  that  the 
Plaintiff  was  advised  that  the  benefits  by  the  codicil  given  to  himself  and  his  mother 
and  his  brothers  and  sisters  were  additional  to  the  benefits  given  to  them  by  the  will ; 
or  that,  [458]  if  they  were  substitutional  for  the  benefits  given  by  the  will,  then  they 
were  substitutional  for  all  those  benefits,  and  the  residue  of  the  testator's  estate  was 
wholly  undisposed  of :  but  that  the  widow  and  daughters  of  the  testator  alleged  that 
some  other  construction  ought  to  be  put  upon  the  will  and  codicil. 
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The  bill  prayed  that  the  testator's  estate  might  be  administered  under  the  direction 
of  the  Court,  and  that  the  rights  and  interests  of  the  Plaintiff'  and  the  Defendants 
might  be  ascertained  and  declared.  The  Defendants  submitted  the  construction  of 
the  will  and  codicil,  and  their  rights  and  interests  under  them,  to  the  judgment  of 
the  Court. 

The  questions  at  the  hearing  of  the  cause  were,  first,  whether  the  bequests  made 
by  the  codicil  were  cumulative  or  substitutional :  second,  whether  the  annuities  given 
by  the  codicil  to  the  widow  and  daughters  were  perpetual  or  only  life  annuities. 

Mr.  Knight  Bruce  and  Mr.  G.  L.  Kussell,  for  the  Plaintiff'.  '  The  testator  begins 
his  codicil  by  reciting  the  death  of  his  son,  James  Charles  Tweedale.  That  recital 
aff'ords  a  key  to  his  intention  :  for,  by  the  death  of  his  son,  a  portion  of  his  property 
was  set  at  liberty,  and  he  was  enabled  and  intended  to  increase  the  legacies  which,  by 
his  will,  he  had  given  to  his  surviving  sons  :  we  submit,  therefore,  that  there  can  be 
no  doubt  that  the  legacies  given  by  the  codicil  to  the  surviving  sons  are  cumulative  ; 
and  the  only  question  upon  this  point  is  whether  the  incomes  given  by  the  same 
instrument  to  the  widow  and  daughters  are  open  to  the  same  consideration. (1)  Now, 
by  the  will,  the  testator  gives  the  interest  [459]  of  £8000  (which  at  five  per  cent,  is 
£400  a  year)  to  his  wife  ;  and  the  interest  of  four  sums  of  £4000  each,  which  at  the 
same  rate  is  £200  a  year,  to  his  daughters.  By  the  codicil  he  gives  £600  a  year  to 
his  wife,  and  £300  a  year  to  each  of  his  daughters  :  it  is  manifest,  therefore,  that  the 
provisions  made  for  those  ladies  by  the  codicil  are  substitutional  for  the  provisions 
made  for  them  by  the  will. 

With  respect  to  the  other  question,  namely,  whether  the  annuities  given  by  the 
codicil  were  perpetual  or  merely  life  annuities,  we  contend  that  where  income  is  given, 
simply  and  without  reference  to  any  capital  by  which  it  is  to  be  produced,  the  donee 
takes  it  for  life  only.  Besides,  in  this  case,  the  testator,  when  he  gave  the  £600  a 
year  to  his  wife,  did  not  add  the  words  "  for  her  life  ; "  although,  as  he  gave  that 
sum  over  on  her  death,  he  clearly  intended  her  to  take  it  for  her  life  only.  His 
impression  was  that  a  gift  of  a  certain  sura  per  annum  was  sufficient  of  itself  to  denote 
a  life  interest.  As  he  had  given  capital  to  his  sons  by  his  will,  so  he  gave  them 
capital  by  his  codicil ;  and,  as  he  had  given  income  to  his  wife  and  daughters  by  his 
will,  so  he  meant  to  give  them  income  by  his  codicil. 

Mr.  Jacob  and  Mr.  Nicholl,  for  the  widow  and  sons  except  the  Plaintiff,  contended 
that  all  the  gifts  by  the  codicil  were  cumulative. 

Mr.  Wood,  for  the  testator's  daughters,  contended  that  the  gifts  by  the  codicil 
were,  all  of  them,  cumulative ;  and  that  the  sums  of  £300  a  year  each  were  given 
absolutely,  and  therefore  each  of  the  daughters  was  entitled  to  a  capital  sum  producing 
that  yearly  sum.     Raivlings  v.  Jennings  (13  Ves.  39). 

[460]  Mr.  Stuart  appeared  for  the  trustees  and  executors. 

The  Vice-Chan'CELLOR.  I  take  it  to  be  quite  clear  that  all  the  legacies  given  by 
the  codicil  are  cumulative  :  they  are  totally  distinct  legacies. 

There  is  nothing  to  assimilate  this  case  to  the  case  of  The  Duke  of  St.  Albans  v. 
Beawlerk  (2  Atk.  636),  where,  owing  to  the  identity  of  the  things  given,  the  legacies 
were  held  to  be  substitutional. 

With  respect  to  the  annuities,  I  have  always  thought  that,  if  there  is  a  gift  to  A. 
of  £100  a  year  simply,  it  is  a  gift  to  him  absolutely  of  the  fund  that  would  produce 
the  £100  a  year. 

Mr.  Knight  Bruce,  in  reply.  If  a  testator  gives  £300  a  year  in  the  three  per 
cents.,  or  the  interest  of  a  sum  secured  on  mortgage,  it  is  a  gift  of  the  capital ;  but 
it  is  not  so  where,  as  in  the  present  case,  a  mere  annual  sum  is  given  without 
reference  to  the  capital.  In  Rawlings  v.  Jennings  there  was  an  express  reference  to 
the  funds  which  produced  the  annual  sums  given. 

The  Vice-Ch.\nxellor.  My  opinion  is  that  the  words  of  this  codicil  are  so 
unambiguous  that  the  legacies  bequeathed  by  it  must  be  held  to  be  cumulative :  but 
I  will  give  you  leave  to  look  into  the  authorities  on  the  question  relating  to  the 
annuities. 

(1)  The  bill  alleged  that  aZi  the  gifts  in  the  codicil  were  cumulative.  See  the 
preceding  page. 
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Let  the  cause  be  placed  in  the  paper  again  on  Thursday  next. 

[461]  Jan.  30.  Mr.  Knight  Bruce  and  Mr.  6.  L.  Russell  referred  to  Savery  v.  Dyer 
<Amb.  139),  in  which  Lord  Hardwicke  says  :  "  There  is  a  ditference  between  an  annuity 
e.xistin"  at  the  time  of  the  will,  and  one  created  by  it  de  novo.  If  one  gives  by  will, 
an  annuity  not  existing  before,  to  A.,  A.  shall  have  it  only  for  life."  They  cited  also 
Ned  V.  Hanbury  (Prec.  Ch.  173):  and  said  that  the  testator,  when  he  intended  to 
give  capital,   knew  how  to  express  himself   accurately;    for    he   gave   to  his   sons 

^2000  each. 

Mr.  Jacob  and  Mr.  Nicholl  contended  that  the  daughters  were  entitled  to  nothing 
more  than  annual  sums  of  £300  and  £600  a  year  for  their  lives,  subject,  as  to  the 
£600  a  year,  to  the  life  interest  of  their  mother :  and  they  cited  Dawson  v.  Hearn 
(1  Russ.  &  Myl.  606). 

Mr.  Wood  submitted  that  the  annuities  were  given  in  perpetuity  :  and  cited  Elton 
v.  Sheppard  (1  Bro.  C.  C.  532),  Haig  v.  Swiney  (1  Sim.  &  Stu.  487),  Page  v.  Leapingwdl 
(18  Ves.  463),  and  Sheepshanks  v.  lVilliaiiis.{l)  He  added  that  the  passage  cited  from 
[462]  Ambler  was  nothing  more  than  a  didum  by  Lord  Hardwicke ;  and  that  the 
testator  evidently  thought  that  the  [463]  annuity  of  £600  a  year  was  perpetual  and 
would  have  gone  to  his  wife's  executors,  unless  he  had  given  it  over,  on  her  death. 

The  Vice-Chancellor,  in  the  course  of  the  argument,  made  the  following 
observations  on  Savery  v.  Dyer  and  Slieepshanks  v.  Willianis. 

(1)  Decided  by  the  Vice-Chancellor  in  1831  but  not  reported.  The  reporter  was 
furnished  with  the  following  note  of  the  case  : — 

"The  said  testator,  James  Burgis,  by  his  will,  bearing  date  the  8th  day  of 
September  1820,  bequeathed  to  his,  the  said  testator's,  sister,  Mary  Brooke,  an  annuity 
of  £300  for  her  life,  and,  at  her  death,  one-sixth  part  of  the  said  annuity  to  the 
Corporation  for  the  Relief  of  Poor  Clergymen,  &c.,  in  Essex,  and  one-sixth  part  to  the 
similar  institution  in  Middlesex,  and  one-sixth  part  to  the  Rector  of  Hanworth, 
Middlesex,  in  trust  to  promote  the  education  of  youth  in  that  parish  ;  one-sixth  part 
to  the  Vicar  of  Braintree,  in  Essex,  in  trust  for  the  same  purpose  in  that  parish  ;  one- 
sixth  part  to  the  Clergy  Orphan  School  at  St.  John's  Wood,  Middlesex ;  and  the 
remaining  one-sixth  part  the  said  testator  empowered  his  said  sister  to  dispose  of  by 
will :  to  Henrietta  Goode  Scale  (eldest  daughter  of  the  Rev.  Barnard  Scale),  an 
annuity  of  £300 ;  to  each  of  the  four  daughters  of  John  Blunt,  Esq.,  of  Woodford, 
Essex,  an  annuity  of  £50 ;  and  the  said  testator  declared  that  the  above  annuities, 
arising  from  foreign  securities,  might,  with  the  consent  of  the  respective  parties 
interested  therein,  be  converted  into  Government  securities,  making  up  the  respective 
deficiencies,  if  any  existed,  by  the  said  transfer  out  of  the  residue  of  his  property, 
taking  care,  first,  to  complete  the  charitable  bequests ;  and,  if  there  should  be  any 
surplus,  he  desired  it  might  be  divided  amongst  the  several  annuitants,  proportionably 
to  their  respective  bequests. 

"  Declare  that  the  annuities  by  the  will  of  the  said  testator  given  to  the  Corporation 
for  the  Relief  of  Poor  Clergymen,  &c.,  in  Essex,  the  similar  institution  in  Middlesex, 
&c.,  the  Rector  of  Hanworth,  Middlesex,  the  Vicar  of  Braintree,  Essex,  and  the  Clergy 
Orphan  School  at  St.  John's  Wood,  Middlesex,  and  to  the  said  Plaintiff,  Henrietta 
Goode  Sheepshanks,  the  Plaintiff,  Mary  Goff  Terrington,  the  Plaintiff,  Lydia  Maria 
Hanson,  the  Plaintiff,  Elizabeth  Blunt  and  the  Plaintiff,  Caroline  Blunt,  respectively, 
are  perpetual  annuities ;  and  declare  that  the  one-sixth  part  of  the  annuity  of  £300"a 
year,  which,  by  the  will  of  the  said  testator,  his  sister,  Mary  Brooke,  was"  empowered 
to  dispose  by  will,  has  lapsed  and  fallen  into  the  residue  of  the  .said  testator's  estate  ; 
and  declare  that  the  residue  of  the  said  testator's  estate  is  divisible  between  the 
Plaintiff,  Henrietta  Goode  Sheepshanks,  the  Plaintiff,  Mary  Goff  Terrington,  the 
Plaintiff,  Lydia  Maria  Hanson,  the  Plaintiff',  Elizabeth  Blunt,  and  the  Plaintiff, 
Caroline  Blunt,  proportionally  to  their  respective  bequests,  so  that  six  tenth  parts 
of  the  said  residue  will  belong  to  the  said  Plaintiff,  Henrietta  Goode  Sheepshanks  ; 
one  tenth  part  thereof  to  the  said  Plaintiff,  Mary  Goff  Terrington ;  one  tenth  part 
thereof  to  the  Plaintiff,  Lydia  Maria  Hanson;  one  tenth  part  thereof  to  the  said 
Plaintiff,  Elizabeth  Blunt;  and  the  remaining  one  tenth  part  thereof  to  the  said 
Plaintiff,  Caroline  Blunt." 
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It  is  strange  that  any  question  at  all  should  have  bceu  made  in  Saveri/  v.  Dyer. 
The  thing  given  was  expressly  defined  by  the  will,  namely,  an  annuity  of  £50  a  year 
during  the  life  of  the  executor.  For  the  decision  of  the  question  before  Lord 
Hardwicke  it  was  not  necessary  to  say  what  is  attributed  to  him  in  the  report. 

In  Sh-eepshanh  v.  JVilliams  the  testator,  after  giving  several  annuities,  desired  that, 
if  there  should  be  any  surplus  of  his  personal  estate,  it  should  be  divided  amongst 
the  several  annuitants  proportionably  to  their  respective  bequests :  And  the  Court 
declared  that  the  residue  was  divisible  accordingly,  and  that  the  daughters  of  John 
Blunt  (to  each  of  whom  an  annuity  of  £-50  was  given)  were  entitled  to  share  the 
residue  equally,  as  between  themselves :  therefore  the  Court  must  have  held  that  the 
annuities  were  perpetual ;  or  else  it  would  have  directed  them  to  be  valued. 

At  the  conclusion  of  the  argument, 

The  Vice-Chancellor  [Sir  L.  Shadwell]  delivered  judgment  as  follows : — I  do 
not  see  any  substantial  difference  between  a  gift  of  an  annuity  out  of  personal  estate, 
generally,  and  a  [464]  gift  of  an  annuity  to  be  satisfied  out  of  a  particular  fund  : 
because  an  annuity,  when  it  is  given  generally,  is  to  be  provided  for  out  of  all  the 
personal  estate :  and  if  a  gift  of  £.300  a  year  out  of  the  testator's  funded  property 
would  give  to  the  annuitant  the  absolute  interest  in  so  much  of  the  funded  property 
as  would  produce  £300  a  year ;  what  is  the  substantial  difference  between  that  gift 
and  a  gift  of  £300  a  year  simply,  to  be  satisfied  out  of  so  much  of  the  personal  estate 
as  would  produce  the  sum  ?  I  confess  that  I  do  not  see  any  difference  myself.  I  am 
very  much  inclined  to  think  that  the  true  construction  is  that  if  it  is  given  simply,  it 
is  given  absolutely. 

The  decision  in  Sheepshanks  v.  IFilliams  seems  to  be  a  decision  on  the  point ;  and, 
as  the  decree  does  not  appear  to  have  been  made  by  consent,  or  to  have  been  appealed 
from,  I  take  it  to  be  correct. 

Declare  that,  according  to  the  true  construction  of  the  will  and  codicil,  the 
annuities  and  the  legacies  given  by  the  codicil  are  additional  to  those  given  by  the 
will,  and  that  Caroline  Ann  Tweedale,  Emily  Sophia  Tweedale  and  Susan  Rose 
Lushington  are  each  entitled,  under  the  codicil,  to  an  annuity  of  £300  in  perpetuity ; 
and  that,  under  the  codicil,  they  will  also  become  entitled  in  perpetuity,  on  the  death 
of  their  mother,  to  one  equal  fourth  part  of  the  annuity  of  £600,  the  remaining  one- 
fourth  part  thereof  having  lapsed  by  the  death  of  Louisa  Tweedale  in  the  lifetime  of 
the  testator.(l) 

[465]     Murray  v.  Tancred.    Jan.  24,  1840. 

Will.     Construction.     Legacy. 

Testator  bequeathed  his  residuary  estate  in  trust  for  his  nephew  for  life  ;  and,  after 
his  death,  in  trust  to  transfer  the  whole  to  his  children  by  any  lawful  marriage,  on 
the  day  of  their  attaining  the  age  of  2L  Held,  that  the  time  of  payment  was 
annexed  to  the  gift,  and,  therefore,  none  of  the  nephew's  children  would  be  entitled 
to  take  unless  they  attained  2L 

Robert  Scott,  Esq.,  by  his  will,  dated  the  18th  of  September  1804,  after  disposing 
of  a  part  of  his  real  estate,  and  giving  certain  legacies  and  annuities,  gave  all  the  rest 
and  remainder  of  his  property,  real  and  personal,  in  trust,  in  the  first  place,  to  pay 
the  interest,  dividends,  rents  and  produce  thereof  to  the  use  of  his  nephew,  Charles 
Scott  Murray,  for  his  life,  and,  after  his  decease,  to  transfer  the  whole  of  such  residuary 
estate  to  his  chiMren  by  any  lawful  marriaffe,  on  the  day  of  their  attaining  the  age  of  21 
years,  in  such  shares  and  proportions  as  he,  Charles  Scott  Murray,  should  have 
appointed  by  any  deed  or  last  will  and  testament ;  and,  in  default  of  such  appoint- 
ment, to  the  eldest  son,  if  there  should  be  one,  otherwise  to  all  the  daughters,  equally  : 

(1)  William  Hutton  Tweedale  and  Farquharson  Tweedale  intended  to  appeal  from 
the  above  decision,  so  far  as  it  declared  the  annuities  to  be  annuities  in  perpetuity  : 
but  the  appeal  was  compromised.     See  Blewitt  v.  Roberts,  post,  491. 
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and  in  case  Charles  Scott  Murray  should  die  without  issue,  or  if  none  of  the  issue 
should  live  to  attain  the  age  of  21  years,  then  the  testator  gave  his  residuary  estate, 
real  and  personal,  to  Henry  William  Tancred  and  Henry  Parnell,  in  equal  shares,  or 
to  the  survivor  of  them  who  should  be  living  at  the  time  such  contingency  took  place, 
and  their  heirs,  executors,  administrators  and  assigns  :  and,  in  case  neither  of  them 
should  be  livinc  at  that  time,  then  the  testator  gave  the  whole  of  his  residuary  estate 
to  William  Brodie,  his  heirs,  executors,  administrators  and  assigns. 

The  testator  died  on  the  6th  of  February  1808. 

By  the  articles  made  in  contemplation  of  the  marriage  of  Charles  Scott  Murray 
with  Eliza  Buller,  C.  S.  Mur-[466]-ray  covenanted  with  the  trustees  therein  named, 
that,  in  case  there  should  be  any  child  or  children  of  the  marriage,  he  would  make, 
do  and  execute  such  acts  and  deeds  as  should  be  reasonably  required  for  making  a 
valid  appointment  or  appointments  in  favour  of  such  child  or  children,  in  exercise  of 
the  power  of  appointment  given  to  him  by  the  testator's  will  over  the  residuary  estate 
thereby  devised  and  bequeathed,  subject  to  his  own  life  interest  therein,  of  the  portion 
or  portions  following,  namely,  if  there  should  be  only  one  such  child,  then  the  sum  of 
£20  000  for  the  portion  of  such  child,  or  if  there  should  be  two  such  children,  then 
the  sum  of  £25,000  for  the  portions  of  such  children,  and,  if  there  should  be  three  or 
more  such  children,  then  the  sum  of  £30,000  for  the  portions  of  such  three  or  more 
children  ;  and,  in  the  event  of  there  being  two  or  more  such  children,  then  the  sum  of 
£25,000  or  £30,000,  as  the  case  might  be,  should,  by  such  appointment  or  appoint- 
ments as  aforesaid,  be  directed  to  be  divided  between  such  children,  in  such  shares 
and  proportions  as  Charles  Scott  Murray  should,  by  deed  or  will,  appoint,  and,  in 
default  of  such  appointment,  then  that  the  sum  of  £25,000  or  £30,000,  as  the  case 
might  be,  should  be  directed  to  be  divided  between  the  said  children  in  equal  shares, 
their  respective  executors,  administrators  and  assigns. 

There  was  issue  of  the  marriage  two  children,  Charles  Robert  Scott  Murray  and 
Augusta  Murray. 

Charles  Scott  Murray  made  his  will,  dated  the  loth  of  February  1826,  part 
whereof  was  in  the  following  words :  "  This  is  the  last  will  and  testament  of  me, 
Charles  Scott  Murray,  relative  to  the  personal  property  of  the  late  Robert  Scott,  now 
the  estate  of  the  trustees  [467]  of  the  late  Robert  Scott :  I  give  and  bequeath  to  my 
daughter,  Augusta,  an  annuity  of  £300,  payable  half-yearly  out  of  the  estate  of 
Robert  Scott,  for  the  term  of  her  natural  life ;  I  likewise  give  and  bequeath  to  my 
said  daughter,  out  of  the  said  estate,  an  annuity  of  £300,  payable  half-yearly,  while 
she  remains  unmarried ;  these  annuities  being  in  addition  to  the  share  she  is  entitled 
to  by  my  marriage  settlement,  which,  if  not  thereby  sufficiently  secured  to  her,  I 
hereby  give  and  bequeath  to  her." 

Charles  Scott  Murray  died  on  the  24th  of  April  1837. 

Charles  Robert  Scott  Murray  attained  21  pending  the  suit;  but  Augusta  Murray 
was  still  an  infant. 

Charles  Robert  Scott  Murray,  after  he  had  attained  21,  presented  a  petition  in 
the  cause,  stating  that  the  Petitioner  proposed  to  leave  three  sums  of  stock,  belonging 
to  the  residuary  estate  of  Robert  Scott,  standing  in  the  name  of  the  Accountants 
General,  for  the  purpose  of  paying  the  annuity  of  £300  a  year  to  the  infant  until  she 
married,  and  the  other  annuity  of  £300  a  year  during  her  life,  and  the  sum  of 
£12,500  to  which  she  was  entitled  under  the  marriage  articles  and  will  of  her  late 
father;  and  the  Petitioner  submitted  that,  until  Augusta  Murray  should  attain  21, 
the  dividends  of  those  three  sums  of  stock  would  be  payable  to  the  Petitioner,  he 
being  entitled  to  the  remainder  of  Robert  Scott's  estate.  The  petition  prayed  that 
it  might  be  declared  whether  Augusta  Murray  was  entitled  to  an  absolute  interest 
in  the  annuity  of  £300  for  her  life,  and  the  other  annuity  of  £300  until  she  married, 
and  in  the  £12,500,  or  whether  she  was  only  entitled  thereto,  respectively,  in  the 
event  of  her  attaining  21. 

[468]  Mr.  Jacob,  for  the  Petitioner,  said  that,  under  the  will  of  Robert  Scott, 
Charles  Scott  Murray  could  not  make  any  appointment  in  favour  of  his  children, 
which  would  give  them  a  vested  interest  before  they  attained  21 ;  and,  consequently, 
the  intermediate  dividends  of  the  sums  of  stock  mentioned  in  the  petition  belonged 
to  the  Petitioner. 
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Mr.  G.  Richards  and  Mr.  Matcham,  for  the  infant  Defendant  Augusta  Murray, 
contended  that  the  infant  Defendant  took  a  present  interest  in  the  two  annuities  of 
£300,  and  the  sum  of  £12,500.  They  said  that  Robert  Scott,  in  that  part  of  his  will 
on  which  the  question  arose,  used  the  word  transfer,  which  implied  a  present  interest ; 
that,  according  to  the  construction  contended  for  on  the  Petitioner's  behalf,  the 
infant's  father  could  not  have  made  a  settlement  on  her,  if  she  had  married  under  21 ; 
that  Robert  Scott,  in  disposing  of  his  property  in  default  of  appointment  to  the 
eldest  son,  if  there  should  be  one,  otherwise  to  all  the  daughters  of  Charles  Scott 
Murray,  did  not  mention  the  age  of  21. 

They  cited  IFadley  v.  North  (3  Ves.  364). 

Mr.  Knight  Bruce  and  Mr.  G.  L.  Russell  appeared  for  the  trustees. 

The  Vice-Chan'cellor  [Sir  L.  Shadwell].  The  original  testator  gives  his  residuary 
estate  to  trustees,  in  trust  to  pay  the  income  to  his  nephew,  Charles  Scott  Murray, 
for  his  life,  and,  after  his  decease,  to  transfer  the  whole  to  the  children  of  his  nephew 
on  [469]  the  day  of  their  attaining  the  age  of  21  years;  there  is,  therefore,  no  time 
of  payment  disannexed  from  the  gift;  but  the  time  of  payment  is  so  annexed  to  the 
gift  that  it  is  necessary  for  the  children  to  attain  21  in  order  to  entitle  them  to  take 
any  share  of  the  property  under  an  appointment  by  their  father.  The  testator  then 
proceeds  to  dispose  of  his  property  in  default  of  appointment ;  but  the  words,  "  and 
in  default  of  such  appointment,"  &c.,  which  he  uses  for  that  purpose,  do  not  begin  a 
new  sentence,  but  are  governed  by  the  preceding  word  "  transfer ; "  and  then  he 
gives  the  property  over,  on  a  failure  of  issue  generally  or  in  the  event  of  none  of  the 
issue  attaining  21.  Charles  Scott  Murray  might,  under  his  uncle's  will,  appoint  the 
shares  in  which  his  children  were  to  take  the  trust  property  ;  but  he  could  not  vary 
the  time  at  which  they  were  to  take  those  shares ;  and,  as  I  am  of  opinion  that  no 
child  could  take  a  share  unless  it  was  a  child  who  should  attain  21,  all  that  can  be 
done  at  present  with  respect  to  Miss  Murray's  interest  is  to  secure  in  Court  sutiicient 
sums  of  stock  to  produce  the  two  annuities  of  £300  and  the  £12,500,  in  case  she 
shall  eventually  become  entitled  to  them  by  attaining  21. 

[470]    Manners  v.  Rowley.    Jan.  29,  1840. 

Pleading.     Demurrer.     Multifariousness.     Joint  Stock  Company. 
Construction  of  7  Geo.  4,  c.  46. 

If  a  Plaintiff  has  one  remedy  against  A.,  and  that  remedy  and  another  against  B.  for 
the  same  cause  of  suit,  neither  A.  nor  B.  can  demur  for  multifariousness,  on  the 
ground  that  the  bill  seeks  to  enforce  both  the  remedies  against  B.  and  only  one  of 
them  against  A. 

A  joint  stock  banking  company,  under  7  Geo.  4,  c.  46,  may  sue,  by  their  public  officer, 
members  of  the  company  jointly  with  strangers. 

The  bill  was  filed,  under  7  Geo.  4,  c.  46,  sect.  9,(1)  by  a  joint  stock  banking 
company,  in  the  name  of  one  of  their  public  officers,  against  persons,  some  of  whom 
were  members  of  the  banking  company  and  others  were  not,  to  recover  monies  which 
the  Defendants  had  improperly  drawn  out  of  the  bank,  and  applied  for  the  purposes 
of  an  undertaking  in  which  they  were  jointly  engaged.  The  bill  prayed,  as  against 
all  the  Defendants,  for  an  account  and  payment  of  the  sums  so  drawn  out  of  the 
bank ;  and,  as  against  those  Defendants  who  were  partners  in  the  bank,  it  further 
prayed  that  the  banking  company  might  be  declared  to  have  a  lien  on  the  shares  of 
those  Defendants  in  the  bank,  for  what  should  be  found  due  on  taking  the  account. 

On  the  argument  of  a  demurrer, 

Mr.  Knight  Bruce  and  Mr.  Stinton,  in  support  of  it,  said  that  the  bill  was 
multifarious,  as  it  prayed  totally  different  relief  against  some  of  the  Defendants  from 
what  it  did  against  others  of  them. 

(1)  This  sect.,  and  the  sect,  of  I  &  2  Vict.  c.  96,  after  referred  to,  are  set  forth  in 
the  judgment. 
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The  Vice-Chancellor  [Sir  L.  Shadwell].  The  case  made  by  the  bill  is  the  same 
as  against  all  the  Defendants.  It  may  easily  happen  that  the  Plaintiff  may  have  one 
remedy  with  regard  to  one  Defendant,  and  that,  with  regard  to  another  Defendant, 
he  may  have  that  remedy  and  another  in  addition  to  it ;  and,  in  my  [471]  opinion, 
one  Defendant  has  no  right  to  complain  because  the  Plaintiff  seeks  to  enforce,  against 
another  Defendant,  all  the  remedies  which  he  is  entitled  to  against  that  other 
Defendant. 

Another  ground  on  which  the  Defendant's  counsel  attempted  to  support  the 
demurrer  was  that  the  bill  was  filed  before  the  passing  of  the  1st  &  2d  Vict.  c.  96, 
and  that  the  7  Geo.  4,  c.  46,  did  not  authorize  suits  to  be  instituted  by  a  joint  stock 
banking  company,  in  the  name  of  one  of  their  public  officers,  against  individuals, 
some  of  whom  were  members  of  that  company  and  others  were  not ;  as  was  evident 
from  the  Legislature  having  thought  it  necessary  to  pass  the  1st  &  2d  Vict.  c.  96,  for 
the  purpose  of  conferring  that  authority  on  such  companies.  Macmahon  v.  Upton 
{ante,  vol.  ii.  p.  473). 

Mr.  Jacob  and  Mr.  Hubback,  in  support  of  the  bill,  said  that  the  Act  of  the  7th 
Geo.  4,  c.  46,  was,  of  itself,  amply  sufficient  to  support  the  present  suit :  that  there 
was  a  difficulty  at  law  in  the  same  person  being  both  Plaintiff  and  Defendant  in  the 
action  ;  and  that  the  Act  of  1st  &  2d  Vict.  c.  96,  was  passed  in  order  to  obviate  that 
difficulty  :  that  that  Act  had  made  the  case  stronger  than  it  was  before,  in  equity, 
but  was  not  necessary  for  the  purpose  of  enabling  the  public  officer  to  sustain  the  suit. 

The  Vice-Ghancellor  [Sir  L.  Shadwell].  I  must  say  that,  before  the  passing  of 
the  Act  of  1st  &  2d  Vict.  c.  96,  I  should  have  thought  that,  under  [472]  the  Act  of 
7  Geo.  4,  c.  46,  the  public  officer  of  a  joint  stock  banking  company  might  have  sued 
a  person  who  was  a  member  of  that  company  jointly  with  a  person  who  was  not  a 
member  of  it.  The  9th  sect,  enacts  :  "That  all  actions  and  suits,  and  also  all  petitions 
to  found  any  commission  of  bankruptcy  against  any  person  or  persons,  who  may  be 
at  any  time  indebted  to  any  such  co-partnership  carrying  on  business  under  the 
provisions  of  this  Act,  and  all  proceedings  at  law  or  in  equity  under  any  commission 
of  bankruptcy,  and  all  other  proceedings  at  law  or  in  equity  to  be  commenced  or 
instituted  for  or  on  behalf  of  any  such  co-partnership  against  any  person  or  persons, 
bodies  politic  or  corporate,  or  others,  whether  members  of  such  co-partnership  or 
otherwise,  for  recovering  any  debts,  or  enforcing  any  claims  or  demands  due  to  such 
co-partnership,  or  for  any  other  matter  relating  to  the  concerns  of  such  co-partnership, 
shall  and  lawfully  may,  from  and  after  the  passing  of  this  Act,  be  commenced  or 
instituted  and  prosecuted  in  the  name  of  any  one  of  the  public  officers  nominated  as 
aforesaid  for  the  time  being  of  such  co-partnership,  as  the  nominal  Plaintiff  or 
Petitioner  for  and  on  behalf  of  such  co-partnership."  Those  words  seem  to  me  to 
comprehend  all  persons  whom  it  may  be  necessary  to  make  Defendants  to  a  suit  in 
equity,  whether  they  are  members  of  the  company  or  not.  There  may  possibly  have 
been  some  difficulty  in  applying  the  statute  at  law  ;  but  I  think  that  a  suit  in  equity 
between  parties  standing  in  the  relation  to  each  other,  which  the  parties  to  this  suit 
do,  is  expressly  within  the  words  of  the  Act. 

The  only  question  is  whether  I  am  forbidden  to  put  that  construction  on  the  7th 
Geo.  4,  because  the  1st  [473]  &  2d  Vict,  contains  the  words,  "Be  it  enacted."  I 
think  I  am  not. 

The  Act  of  1st  &  2d  Vict.,  after  reciting  the  Act  of  7  Geo.  4,  and  another  Act  of 
6  Geo.  4,  proceeds  thus  :  "  And  whereas  it  is  expedient  that  the  said  Acts  should,  for 
a  limited  time,  be  amended  so  far  as  relates  to  the  powers  enabling  any  such  co- 
partnership, not  being  a  body  corporate,  to  sue  any  of  its  own  members,  and  the 
powers  enabling  any  member  of  any  such  co-partnership,  not  being  a  body  corporate, 
to  sue  the  said  co-partnership :  Be  it  therefore  enacted  that  any  person  now  being  or 
having  been  or  who  may  hereafter  be  or  have  been  a  member  of  any  co-partnership 
now  carrying  on,  or  which  may  hereafter  carry  on,  the  business  of  banking  under  the 
provisions  of  the  said  recited  Acts,  may,  at  any  time  during  the  continuance  of  this 
Act,  in  respect  of  any  demand  which  such  person  may  have,  either  solely  or  jointly 
with  any  other  person,  against  the  said  co-partnership  or  the  funds  or  property 
thereof,  commence  and  prosecute,  either  solely  or  jointly  with  any  other  person  (as 
the  case  may  require),  any  action,  suit,  or  other  proceeding  at  law  or  in  equity, 
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against  any  public  officer  appointed  or  to  be  appointed,  under  the  provisions  of  the 
said  Acts,  to  sue  and  be  sued  on  the  behalf  of  the  said  co-partnership  :  and  that  any  such 
public  officer  may,  in  his  own  name,  commence  and  prosecute  any  action,  suit,  or  other 
proceeding  at  law  or  in  equity,  against  any  person  being  or  having  been  a  member  of 
the  said  co-partnership,  either  alone  or  jointly  with  any  other  person  against  whom 
any  such  co-partnership  has  or  may  have  any  demand  whatsoever :  and  that  every 
person  being  or  having  been  a  member  of  any  such  co-partnership  shall,  either  solely 
or  jointly  with  any  other  person  (as  the  case  may  re-[474]-quire),  be  capable  of 
proceeding  against  any  such  co-partnership  by  their  public  officer,  and  be  liable  to  be 
proceeded  against,  by  or  for  the  benefit  of  the  said  co-partnership,  by  such  public 
officer  as  aforesaid,  by  such  proceedings  and  with  the  same  legal  consequences  as  if 
such  person  had  not  been  a  member  of  the  said  co-partnership ;  and  that  no  action  or 
suit  shall  in  anywise  be  affected  or  defeated  by  reason  of  the  Plaintiffs  or  Defendants, 
or  any  of  them  respectively,  or  any  other  person  in  whom  any  interest  may  be 
averred,  or  who  may  be  in  anywise  interested  or  concerned  in  such  action,  being  or 
having  been  a  member  of  the  said  co-partnership ;  and  that  all  such  actions,  suits  and 
proceedings  shall  be  conducted  and  have  effect  as  if  the  same  had  been  between 
strangers."  Now,  with  respect  to  this  Act,  it  is  very  remarkable  that  it  does  not 
take  notice,  in  the  recitals,  of  the  very  case  for  which  it  afterwards  professes  to 
provide,  namely,  the  case  of  a  company  suing,  in  the  name  of  their  public  officer, 
persons  who  are  members  of  the  company  jointly  with  persons  who  are  not  members  ; 
consequently  the  reciting  part  of  the  Act  does  not  point  to  the  very  case  on  which 
the  amendment  is  constructed. 

My  opinion  is  that  I  am  not  precluded,  because  the  Act  of  the  1st  &  2d  Vict,  uses 
the  words,  "Be  it  enacted,"  from  holding  that,  under  the  Act  of  the  7  Geo.  4,  the 
public  officer  of  a  joint  stock  banking  company  may  sue  a  person  who  is  a  member 
of  the  company,  jointly  with  a  person  who  is  not  a  member. 

Demurrer  overruled. 


[475]    Fry  v.  Richardson.    Jan.  30,  1840. 
Mea  and  Pleading.     New  Orders.     Costs.     Plea. 

Plaintiff  sued  as  administrator.    Defendant  pleaded  that  Plaintiff  was  not  administrator, 

but  did  not  deny  by  answer  the  usual  charge  as  to  documents.    Held,  that  the  plea 

was  not  bad  on  that  account. 
Under  the  31st  Order  of  1828,  if  a  plea  to  the  whole  bill  is  argued  and  allowed,  the 

Plaintiff,  although  he  undertakes  to  reply  to  the  plea,  must  pay  the  costs  of  it ;  but 

the  other  costs  of  the  suit  will  be  reserved. 

The  Plaintiff'  sued  as  administrator  to  an  intestate ;  and  the  bill  contained  the 
usual  charge  as  to  the  Defendant  having  documents  in  his  possession.  The  Defendant 
pleaded  that  the  Plaintiff  was  not  administrator;  but  did  not  deny,  by  answer  or 
otherwise,  the  charge  relating  to  the  documents. 

The  Vice-Chancellor  held  that  as  the  Defendant  had  pleaded  that  the  Plaintiff 
was  not  administrator,  it  was  not  necessary  for  him  to  deny  the  charge  as  to  documents. 

Mr.  Knight  Bruce  and  Mr.  Koe  appeared  in  support  of  the  plea,  and 

Mr.  Rolt,  in  support  of  the  bill. 

The  plea,  which  was  to  the  whole  bill,  having  been  allowed  on  argument,  and  the 
Defendant  having  undertaken  to  reply  to  it,  the  question  was  whether,  under  the 
Thirty-first  Order  of  1828,  the  costs  of  the  plea,  as  well  as  the  further  costs  of  the 
suit,  ought  to  be  reserved. 

The  Thirty-first  Order  directs  that,  upon  the  allowance  of  any  plea  or  demurrer, 
the  Plaintiff  shall  pay  to  the  Defendant  the  ta.xed  costs  thereof ;  and  when  the  plea 
or  demurrer  is  to  the  whole  bill,  then  the  further  ta.xed  costs  of  the  suit  also ;  unless 
in  the  case  of  a  plea,  the  [476]  Plaintiff  shall  undertake  to  reply  thereto ;  and  then 
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the  costs  shall  be.  reserved,  unless  the  Court  shall  think  fit  to  make  other  order  to 

the  contrary. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  the  Plaintiff  might  have  saved 
the  costs  of  arguing  the  plea  by  submitting  to  it  and  filing  a  replication  ;  and  that 
the  true  construction  of  the  order  was  that  the  costs  of  the  plea  should  be  paid  by 
the  Plaintiff;  but  that  the  other  costs  of  the  suit  should  be  reserved. 

[476]    The  Mayor  and  Corporation  of  Dartmouth  v.  Holdsworth. 

Jan.  31,  1840. 

[Cf.  Lyell  V.  Kennedy  (No.  2),  1883,  9  App.  Cas.  81.] 

Production  of  Documents.     Confidential  Communications. 

The  schedule  to  a  Defendant's  answer  of  the  documents  in  his  power  contained  as 
follows : — 

"Letters  from  Messrs.  K.  &  C,  the  Defendant's  solicitors,  to  Mr.  F.,  one  of  the 
witnesses  examined  for  the  Defendant  at  the  trial  of  the  action,  bearing  date,"  &c. : 
and  the  Defendant  in  the  body  of  his  answer  stated  that  all  the  documents  in  the 
schedule  related  to  and  were  connected  with  the  matters  in  question  in  the  suit, 
and  were  prepared  and  written,  after  the  institution  of  it,  for  the  purpose  of  the 
Defendant's  defence  to  the  suit  and  for  the  purpose  of  the  action  between  the 
parties  to  which  the  suit  related.  Held,  that  the  letters  were  not  sufficiently 
characterized  as  being  of  a  confidential  nature  to  protect  them  from  being  produced. 

The  Defendant,  being  required  by  the  supplemental  bill  in  this  suit  to  set  forth  a 
list  of  documents  in  his  power  relating  to  the  matters  in  question  in  the  original  and 
supplemental  causes,  annexed  a  schedule  of  such  documents  to  his  further  answer  to 
the  supplemental  bill :  and  in  the  body  of  the  answer  he  said  that  all  the  papers 
enumerated  in  the  schedule  related  to  and  were  connected  with  the  matters  in  question 
in  the  supplemental  suit  and  in  the  original  suit  which  was  still  subsisting  between 
the  parties,  and  were  prepared  and  written  after  [477]  the  institution  of  the  original  suit 
for  the  purpose  of  the  Defendant's  defence  in  that  and  the  supplemental  suit,  and  for  the 
purpose  of  an  action  between  the  parties  to  which  such  suits  related,  and  which  was  mentioned 
or  referred  to  in  his  former  answer  to  the  supplemental  bill.(l) 

Amongst  the  documents  comprised  in  the  schedule  were  certain  letters  which  the 
Defendant's  solicitor  had  written  to  a  person  who  was  examined  as  a  witness  at  the 
trial  of  the  action. 

On  the  hearing  of  a  motion  on  behalf  of  the  Plaintiff's,  for  the  production  of  the 
documents  mentioned  in  the  schedule,  one  question  was  whether  the  Defendant  ought 
to  be  compelled  to  produce  those  letters. 

Mr.  Jacob  and  Mr.  Teed,  in  support  of  the  motion,  cited  Storey  v.  Lord  George 
Lennox  (1  Myl.  &  Cr.  525 ;  see  537). 

Mr.  Knight  Bruce  and  Mr.  Wigram,  for  the  Defendant.  The  point  did  not  arise 
in  Stwey  v.  Lwd  George  Lennox ;  and,  therefore,  the  Lord  Chancellor  said  that  [478] 
if  he  were  to  give  any  opinion  upon  it,  it  would  be  extrajudicial.  It  is  sworn  in  the 
answer  that  all  the  letters  in  question  were  written  by  the  Defendant's  solicitor  after 
the  institution  of  the  suit,  and  for  the  purpose  of  theDefendant's  defence  to  the  suit, 
and  for  the  purpose  of  the  action  :  we  submit,  therefore,  that  the  Court  cannot  order 
them  to  be  produced. 


(1)  The  supplemental  bill  prayed  that  the  Defendant  might  make  a  full  disclosure 
and  discovery  of  all  the  matters  therein  mentioned  ;  that  that  bill  might  be  considered 
as  supplemental  to  the  original  bill,  and  that  the  Plaintiffs  might  have  the  benefit 
thereof  accordingly,  and  that  the  Plaintiffs  might  have  the  relief  prayed  by  the 
original  bill :  and  it  prayed  also  for  an  injunction  to  restrain  the  Defendant  from 
entering  up  judgment  on  the  verdict  which  he  had  obtained  in  the  action,  and  from 
issuing  execution  thereon  against  the  Plaintiffs'  estate. 
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The  Vice-Chaxcellor  [Sir  L.  Shadwell].  The  Court  will  not  order  letters 
written  by  a  client  to  his  solicitor,  or  b\-  the  country  solicitor  to  his  town  agent, 
relating  to  the  subject  of  a  suit  (see  Hughes  v.  Biddulph,  4  Euss.  190;  and  Vent  v. 
Pace  I/,  Ibid.  193),  to  be  produced.  But  the  letters  in  this  case  did  not  pass  between 
the  client  and  his  solicitor  or  between  the  solicitor  and  his  agent ;  but  were  ^vritten 
by  the  Defendant's  solicitor  to  a  witness  who  was  examined  for  the  Defendant  at  the 
trial  of  the  action.  I  cannot  infer  that  they  contained  confidential  communications 
merely  because  they  were  written  by  the  solicitor  to  A.  B.  The  case  would  have 
been  diflferent  if  either  the  answer  or  the  schedule  had  stated  that  the  letters  contained 
confidential  communications :  but  I  do  not  think  that  what  is  stated  respecting  them 
in  the  body  of  the  answer  or  in  the  schedule  sufficiently  gives  them  the  character 
of  being  of  a  confidential  nature  :  the  Plaintiff,  therefore,  is  entitled  to  have  them 
produced. 

[479]    Crawford  v.  Fisher.    Jan.  31,  Feb.  1,  1840. 

Interpleader.     Injunction.     Practice. 

'\Miere  one  of  the  Defendants  to  a  bill  of  interpleader  is  suing  the  Plaintiff  in  equity, 
and  another  is  suing  him  at  law,  the  Court  will  grant  an  injunction  to  restrain  the 
suit  in  equity  as  well  as  the  action  at  law. 

This  was  an  interpleading  suit  respecting  a  balance,  amounting  to  £496,  in  the 
hands  of  the  Plaintiffs.  One  of  the  Defendants  had  brought  an  action  against  the 
Plaintiffs  to  recover  that  sum  :  and  the  other  Defendant  had  filed  a  bill  in  Chancery 
against  them,  praying  that  the  necessary  accounts  might  be  taken  to  ascertain  the 
balance,  and  that  the  amount  to  be  found  due  might  be  paid  to  him. 

The  Plaintiffs  paid  the  £496  into  Court,  and  obtained  an  injunction  restraining 
the  prosecution  of  the  suit,  as  well  as  the  prosecution  of  the  action. 

The  Defendant  who  had  filed  the  bill  against  the  Plaintiff  now  moved  to  discharge 
the  order  for  the  injunction. 

Mr.  Knight  Bruce,  in  support  of  the  motion.  Although  Lord  Eldon  decided,  in 
Morgan  v.  Marsack  (2  Mer.  107),  that  legal  and  equitable  claims  might  be  joined  in 
an  interpleading  suit ;  yet  it  is  not  the  rule  that  a  suit  in  equity  is  to  be  stopped  by 
the  filing  of  a  bill  of  interpleader.(l) 

[480]  Mr.  Wigram  and  Mr.  L.  Wigram,  for  the  Plaintiffs,  said  that,  in  JFarington 
v.  Jllieatstme  (Jac.  202),  the  injunction  granted  by  Lord  Eldon  restrained  the 
proceedings  in  the  suit  in  equity,  as  well  as  those  in  the  action  at  law. 

Some  doubt  having  been  expressed  as  to  this  point.  The  Vice-Chan'CELLOR  said 
that  he  would  direct  Reg.  Lib.  to  be  searched  for  the  order  in  JVarington  v.  JFheatstme. 

Feb.  1.  On  this  day.  The  Vice-ChaN'CELLOR  [Sir  L.  Shadwell]  said  that  he  had 
looked  at  the  order  in  JVarington  v.  IVheatstone  in  Reg.  Lib. ;  and  that  the  order  that 
was  made  was  to  grant  an  injunction  to  restrain  the  action  at  law,  and  another 
injunction  to  restrain  the  suit  in  equity.(2) 

(1)  Lord  Redesdale,  in  his  Treat,  on  Plead,  p.  39,  3d  edit.,  says  that,  if  any  suits 
at  law  are  brought  against  the  Plaintiff  in  an  interpleading  suit,  he  may  pray  that 
the  claimants  may  be  restrained  from  proceeding  till  the  right  is  determined ;  and,  in 
p.  116,  his  Lordship  says  that  a  bill  of  interpleader  generally  prays  an  injunction  to 
restrain  the  proceedings  of  the  claimants  in  some  other  Court. 

(2)  The  following  is  an  extract  from  the  order  in  JFarington  v.  JtHieatstone,  in  Reg. 
Lib.  (B.)  1820,  fo.  1619  :  "That  the  Plaintiffs  be  at  liberty  to  pay  the  sum  of  £3000, 
insured  on  the  life  of  Samuel  Henderson,  in  the  Plaintiffs'  bill  mentioned,  into  the 
bank,  with  the  privity  of  the  Accountant-General,  &c.,  in  trust,  in  this  cause ;  and  it 
is  ordered  that  an  injunction  be  awarded  against  the  Defendants  Sir  F.  G.  Fawke,  and 
Dame  Mary  Ann,  his  wife,  to  restrain  them  from  proceeding  in  the  action  at  law 
commenced  by  them  against  the  Plaintiffs,  as  in  the  Plaintiffs'  bill  mentioned ;  and  it 
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Motion  to  dissolve  the  injunction  refused. 

Mr.  Jacob  and  Mr.  Long  appeared  for  the  Defendant  who  had  brought  the  action 
against  the  Plaintifi's. 

[481]    Barnes  v.  Tweddle.     Feb.  1,  1840. 
Dismissal.     Practice.     New  Orders.     Supplemenlal  Answer.     Exception. 

Where  a  Defendant,  after  his  answer  is  to  be  deemed  sufficient,  files  a  supplemental 
answer,  the  Plaintitf  is  not  allowed  two  months  to  except  to  it ;  but,  as  it  cannot 
be  excepted  to  without  leave,  it  is  to  be  deemed  sufficient  from  the  time  when  it  is 
filed  ;  and  therefore  the  Defendant  may  move  to  dismiss  at  the  end  of  two  months 
from  the  filing  of  the  supplemental  answer. 

A  supplemental  answer  cannot  be  excepted  to  without  leave ;  and  therefore  it  is  to 
be  deemed  sufficient,  primd  facie,  from  the  time  when  it  is  filed. 

Motion,  of  which  notice  was  given  on  the  8th  of  January,  to  dismiss  the  bill  for 
want  of  prosecution. 

The  answer  was  filed  in  February  1839.  On  the  .5th  of  August  following  the 
Defendant,  who  had  obtained  the  leave  of  the  Court  for  that  purpose,  filed  a  supple- 
mental answer,  in  order  to  state  a  fact  that  had  occurred  since  he  put  in  his  former 
answer. 

The  question  was  whether  the  time  at  which  the  Defendant  was  entitled  to  move 
to  dismiss  had  arrived. 

By  the  4th  Order  of  1828,  the  Plaintiff  is  allowed  two  months  from  the  filing 
of  the  answer  to  except  to  it ;  and,  if  he  does  not  except  within  that  time,  the  answer 
is  thenceforth  to  be  deemed  sufficient.  By  the  16th  Amended  Order,  if  the  Plaintiff 
does  not  proceed  in  the  cause  within  two  months  after  the  time  when  the  answer  is 
to  be  deemed  sufficient,  the  Defendant  may,  at  the  expiration  of  those  two  months, 
move  to  dismiss  ;  and,  by  the  1 9th  Amended  Order,  the  time  between  the  last  seal 
after  Trinity  term  and  the  first  seal  before  Michaelmas  term  is  not  to  be  reckoned  in 
computing  the  time  allowed  for  excepting  to  the  answer. 

In  this  case,  therefore,  the  time  for  moving  to  dismiss  had  arrived,  unless  the 
Plaintiff,  after  he  had  filed  his  supplemental  answer,  was  entitled  to  be  allowed  two 
[482]  periods  of  two  months  each  for  proceeding  with  the  cause,  in  addition  to  the 
interval  between  the  last  seal  after  Trinity  term  and  the  first  seal  before  Michaelmas 
term. 

Mr.  Knight  Bruce,  in  support  of  the  motion,  said  that  a  supplemental  answer 
could  not  be  excepted  to ;  and  therefore  it  must  be  deemed  to  be  sufficient  from  the 
time  when  it  was  filed  ;  and,  consequently,  the  time  for  moving  to  dismiss  had  arrived. 
Marriott  v.  Tarpley  {ante,  vol.  viii.  p.  18),  Attorney-General  v.  Jones  {ante,  vol.  v.  p.  246). 

Mr.  Jacob,  for  the  Plaintiff.  The  two  answers  form  but  one  document ;  and  the 
whole  defence  is  not  complete  until  both  of  them  are  filed.  The  effect  of  the  supple- 
mental answer  may  be  to  render  the  original  answer  insufficient,  although  it  was 
suflicient  before.  The  facts  stated  in  the  supplemental  answer  may  render  it  material 
for  the  Defendant  to  answer  some  questions  which  it  was  not  material  for  him  to 
answer  before.  Suppose  that  the  Defendant,  in  the  schedule  to  his  original  answer, 
had  set  forth  a  list  of  all  the  documents  in  his  possession,  and  then,  in  his  supple- 
mental answer,  were  to  state  that  none  of  those  documents  were  in  his  possession ; 
in  that  case  the  original  answer  would  become  insufficient.  It  is  not  correct  to  say 
that  a  supplemental  answer  cannot  be  excepted  to. 

The  Vice-Chancellor  [Sir  L.   Shadwell].     What  I  decided  in  Marriott  v.  Tarpley 

is  ordered  that  all  the  Defendants  be  restrained  by  the  injunction  of  this  Court 
from  commencing  or  prcsecuting  any  other  action  or  actions,  suit  or  suits,  or  other 
proceedings  against  the  PlaintiflFs,  or  either  of  them,  to  recover  the  monies  insured 
by  the  policy  in  the  bill  mentioned ;  and  it  is  ordered  that  the  said  sum,  when  so 
paid  into  the  bank,  be  laid  out,"  &c. 
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and  T7t€  Attorney-General  v.  Jones  was  that,  in  computing  the  time  at  the  expiration  of 
which  an  answer  is  to  be  deemed  sufficient,  the  intervals  mentioned  in  the  19th  [483] 
Order  are  not  to  be  reckoned  ;  but  that,  in  computing  the  two  months  after  the  answer 
is  to  be  deemed  sufficient,  those  intervals  are  to  be  taken  into  account. 

The  Defendant  in  this  case  filed  his  answer ;  and,  after  the  time  for  excepting  to 
it  had  passed,  he  filed  a  supplemental  answer,  having  first  obtained  the  leave  of  the 
Court  so  to  do  ;  and  the  question  is  whether  the  Plaintiff  can  except  to  that 
supplemental  answer. 

My  opinion  is  that  he  cannot  except  to  it  without  obtaining  special  leave  for  that 
purpose. 

If,  according  to  the  case  put  by  Mr.  Jacob,  the  Defendant  had  put  in  his  answer 
and  stated  that  he  had  in  his  custody  the  documents  mentioned  in  the  schedule  relating 
to  the  matters  in  the  bill,  and  then  had  put  in  a  supplemental  answer  stating  that  the 
documents  mentioned  in  the  schedule  did  not  relate  to  the  matters  in  the  bill,  there 
would  be  no  statement  of  what  documents  he  had  in  his  custody  or  power  relating 
to  the  matters  in  the  bill ;  and  I  apprehend  that,  in  such  a  case,  if  the  time  for  except- 
ing to  the  first  answer  had  expired,  the  Plaintitf  ought  to  apply  to  the  Court  for 
special  leave  to  except ;  for  it  would  be  incongruous  for  him  to  except  to  the  first 
answer,  without  leave,  after  the  first  answer  is  to  be  deemed  sufficient. 

Where  the  first  answer  is,  by  lapse  of  time,  to  be  deemed  sufficient,  and  then  the 
Defendant  puts  in  a  supplemental  answer,  having  first  obtained  leave  so  to  do ;  it 
must,  prima  facie,  be  taken  to  be  an  answer  to  which  the  Defendant  cannot  except ; 
and  therefore  the  two  months  from  which  the  Defendant  must  move  to  [484]  dismiss 
must  be  two  months  from  the  time  when  the  supplemental  answer  was  filed. 

The  19th  Order  speaks  of  the  time  between  the  last  seal  after  Trinity  term  and 
the  first  seal  before  Michaelmas  term  ;  but,  as  there  now  is  no  seal  before  Michaelmas 
terra,  it  must  be  taken  to  mean  the  first  day  of  Michaelmas  term. 

Mr.  Cooper,  amicus  curia,  said  that  the  Lord  Chancellor  had  so  decided. 

[484]    Grane  v.  Mitchell.     Feb.  1,  1840. 

Mortgagor  and  Mortgagee.     Foreclosure. 

Order  made,  on  motion  in  a  foreclosure  suit,  to  the  same  effect  as  a  decree,  although 
the  order  could  not  be  made  under  the  7th  Geo.  2,  c.  20,  owing  to  some  of  the 
parties  interested  in  the  equitj'  of  redemption  being  infants,  and  consequently 
incapable  of  admitting  the  Plaintiff's  title. 

Charles  Mitchell  and  his  children,  some  of  whom  were  infants,  being  entitled  to  a 
leasehold  dwelling-house  under  the  will  of  Charles  Mitchell's  father,  assigned  it,  by 
way  of  mortgage,  to  the  Plaintiff.  The  Plaintiff,  who  had  been  for  some  years  in 
receipt  of  the  rents  of  the  house,  filed  a  bill  of  foreclosure  against  Mitchell  and  his 
children,  alleging  that  £161  remained  due  to  him  on  the  security  of  the  premises. 

A  motion  was  now  made,  on  behalf  of  the  Defendants,  for  an  order  to  the  same 
effect  as  the  decree  which  would  have  been  made  at  the  hearing  of  the  cause,  C. 
Mitchell  offering  to  pay  to  the  Plaintiff  the  £161,  together  with  subsequent  interest 
and  costs  of  the  suit,  and,  in  the  meantime,  that  all  proceedings  in  the  suit  might  be 
stayed. 

[485]  The  Vice-Chancellor  [Sir  L.  Shadwell].  I  cannot  make  an  order  under 
the  Act  7  Geo.  2,  c.  20,  as  the  infant  Defendants  cannot  admit  the  Plaintiff's  title  ;(1) 
but  I  think  that  the  Court  has  jurisdiction  to  make  the  order  independently  of  the 
statute. 

As  Charles  Mitchell  offers,  by  his  counsel,  to  pay  to  the  Plaintiff  the  balance  of 
£161,  which  the  Plaintiff  states  in  his  bill  to  remain  due  to  him  for  principal  and 
interest,  together  with  the  interest  subsequently  become  due  and  the  costs  of  the 

(1)  See  Lushington  v.  Price,  ante,  vol.  ix.  'p.  651,  where  the  words  of  the  Act  are 
set  forth  ;  and  Praed  v.  Hull,  1  Sim.  &  Stu.  331. 
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suit  to  be  taxed  by  the  Master,  I  shall  direct  that,  upon  those  payments  being  made, 
the  Plaintiff  do  reassign  the  leasehold  premises  to  Charles  Mitchell,  as  administrator  to 
his  father,  who,  in  that  character,  will  take  them  as  part  of  the  assets  of  his  father  and 
subject  to  the  bequest  in  favour  of  himself  and  his  children. 

The  interests  of  the  children  will  not  be  prejudiced  by  this  arrangement :  for,  as 
they  claim  the  premises  under  the  bequest  in  the  will,  they  must  take  them  subject 
to  the  ri^ht  of  the  administrator  to  deal  with  them  as  part  of  the  assets  of  the 
testator,  ''if  Charles  Mitchell  pays  more  than  is  due  to  the  mortgagee  for  principal 
and  interest,  he,  being  the  administrator,  and,  as  such,  bound  to  settle  the  account 
with  the  morto'agee,  will  be  responsible  to  the  infants  for  the  excess ;  and,  if  he  pays 
less,  the  infants  will  be  benefited  by  it. 

Mr.  Knight  Bruce,  in  support  of  the  motion. 

Mr.  Jacob,  for  the  Plaintiff. 

[486]     FoLLAND  V.  Lamotte.     Feh.  6,  1840. 

Practice.     Dismissal. 

On  the  death  of  a  sole  Defendant,  the  Plaintiff  filed  a  bill  of  revivor  and  supplement 
against  his  heir,  executor  and  devisee,  but  did  not  obtain  an  order  to  revive.  The 
devisee  joined  with  the  heir  and  executor  in  moving  that  the  Plaintiff  might 
revive  within  a  week,  or  that  the  suit  might  be  dismissed.  The  motion  was 
refused,  because  the  devisee,  who  was  unaffected  by  the  revivor  of  the  suit,  had 
joined  in  it. 

The  original  bill  was  filed  by  a  sole  Plaintiff  against  a  sole  Defendant.  The 
Defendant  afterwards  died  ;  whereupon  the  Plaintiff  filed  a  bill  of  revivor  and  sup- 
plement against  the  Defendant's  heir,  executor  and  devisee,  who  were  three  distinct 
persons.  Such  of  the  Defendants  as  were  required  to  answer  the  bill  had  done  so, 
and  their  answers  had  been  replied  to,  but  the  Plaintiff  had  not  obtained  an  order  to 
revive  the  suit. 

Mr.  Wood  now  moved,  on  behalf  of  the  three  Defendants,  that  the  Plaintiff  might 
obtain  an  order  to  revive  within  a  week,  or  that  the  suit  might  be  dismissed.  He 
cited  Mitf.  Treat,  p.  69,  4th  edition. 

Mr.  Elderton,  for  the  Plaintiff",  said  that  the  devisee  had  improperly  joined  in  the 
motion,  as  he  was  quite  unaffected  by  the  bill,  so  far  as  it  sought  to  revive  the  suit ; 
and  that  the  motion  ought  to  be  refused  on  account  of  the  misjoinder. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  devisee  may  move  to  dismiss ; 
but  he  has  nothing  to  do  with  the  reviving  of  the  suit,  the  bill  being  supplemental 
merely  so  far  as  it  relates  to  him.  He  has,  therefore,  improperly  joined  in  the 
motion  with  the  heir  and  executor,  as  against  whom  alone  the  suit  can  be  revived. 

Motion  refused,  with  costs. 

[487]    TwoPENY  V.  Peyton.    Feb.  14,  1840. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  172 ;  4  Jur.  4.56.     See  In  re  Coleman,  1888,  39  Ch.  D.  449. 
Cf.  In  re  Johnston  [1894],  3  Ch.  204.] 

Will.     Construction.     Bankrupt. 

Testatrix  bequeathed  a  share  of  her  residue  in  trust  for  her  nephew  for  life.  By  a 
codicil,  after  reciting  that  her  nephew  had  become  a  bankrupt  and  insane,  she 
directed  the  trustees  to  apply,  during  his  life,  the  whole  or  such  part  of  the 
interest  of  the  fund,  at  such  times,  in  such  proportions,  and  in  such  manner,  for  the 
maintenance  and  support  of  her  nephew,  and  for  no  other  purpose  whatsoever,  as 
they  in  their  discretion  should  think  most  expedient.  Held,  that  the  nephew's 
assignees  were  not  entitled  to  any  portion  of  the  provision  made  for  him. 
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Catherine  Peyton  made  her  will,  dated  the  23d  of  October  1822  ;  and,  after  giving 
several  specific  and  pecuniary  legacies,  she  disposed  of  the  residue  of  her  personal 
estate  in  the  following  words  : — "Item,  after  all  my  just  debts,  funeral  expenses  and 
legacies  are  paid,  I  give  to  my  brother,  the  Rev.  Edward  Peyton,  for  his  natural  life, 
the  interest  of  all  the  property  that  shall  then  remain  belonging  to  me  in  the  public 
funds  or  Government  securities  ;  and,  at  his  death,  my  will  is  that  all  the  aforesaid 
property  shall  be  equally  divided  between  my  niece,  Mrs.  Catherine  Hicks,  daughter 
of  my  late  brother,  Rear-Admiral  Joseph  Peyton,  and  my  nephews  William  Greiifell 
Peyton  and  John  Stnitt  Peyton,  as  also  between  my  nieces  Catherine  Smith  Peyton 
and  Phillis  Harriott  Peyton  :  but  the  share  of  my  property  in  the  public  funds  that 
will  devolve  to  my  nephew  William  Grenfell  Peyton,  on  the  death  of  the  Rev. 
Edward  Peyton,  I  give  only  the  interest  to  my  said  nephew  for  his  life,  and  at  his 
death  the  principal  I  will  to  be  equally  divided  between  his  surviving  children.'" 
And  she  appointed  several  persons,  of  whom  the  Plaintiffs  Edward  Twopeny  and 
William  Twopeny  were  the  survivors,  executors  of  her  will. 

The  testatrix  made  a  codicil,  dated  the  26th  of  October  1822,  which  was  partly 
as  follows  : — •"  Whereas  my  nephew  William  Grenfell  Peyton  has  become  a  bankrupt, 
and  is  also,  from  the  present  state  of  his  health,  incapable  of  the  management  of  his 
own  affairs :  And  [488]  whereas  it  is  my  wish  and  intention  that  the  provision  made 
for  my  said  nephew  bv  my  said  will  shall  be  applied  solely  for  or  towards  his  mainten- 
ance ami  suppoi't  during  his  life :  Now  therefore  I  do  hereby  revoke  the  bequest  for 
life  to  my  said  nephew  in  my  said  will  made  ;  and  I  do  hereby  bequeath  to  the 
executors  in  my  said  will  named,  as  trustees  thereof,  the  interest  or  annual  produce 
of  that  portion  of  my  personal  estate  bequeathed  by  my  said  will  to  my  said  nephew 
William  Grenfell  Peyton,  upon  trust,  during  the  life  of  my  said  nephew,  to  apply 
the  whole  or  such  part  of  such  interest  w  annual  produce,  at  such  time  or  times,  in  such 
proportion  and  in  such  manner  fcrr  the  maintenance  and  support  of  mij  said  nephew  {and 
for  no  other  puipose  whatsoever)  as  they,  my  said  executors,  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  shall,  in  their  or  his  discretion, 
think  most  e.xpedient :  and,  subject  to  such  trust,  I  do  hereby  confirm  the  bequest, 
in  my  said  will  contained,  of  the  capital  of  the  said  trust  fund  to  and  in  favour  of 
the  children  of  my  nephew  William  Grenfell  Peyton." 

William  Grenfell  Peyton  became  bankrupt  in  July  1822,  and  was  still  uncertifi- 
cated.    Between  July  and  October  of  the  same  year  he  became  lunatic. 

In  1823  the  testatrix  died.  In  March  1837  Edward  Peyton,  the  tenant  for  life 
of  the  residue,  died. 

The  bill  was  filed  by  Edward  Twopeny  and  William  Twopeny  against  William 
Grenfell  Peyton  and  James  Arbouin,  the  surviving  assignee  under  his  bankruptcy. 

The  question  was  whether  the  assignee  had  any  right  to  the  provision  made  for 
William  Grenfell  Peyton  by  the  codicil. 

[489]  Mr.  Pole,  for  the  Plaintiffs. 

Mr.  Jacob  and  Mr.  Lefroy,  for  William  Grenfell  Peyton.  At  the  date  of  the 
codicil,  William  Grenfell  Peyton  was  both  a  bankrupt  and  a  lunatic.  The  testatrix 
notices  both  those  circumstances  in  her  codicil,  and  directs  the  trustees  to  apply  the 
income  of  the  trust  fund  for  the  maintenance  and  support  of  her  nephew,  and  for  no 
other  purpose  whatsoever;  the  trustees,  therefore,  cannot  apply  the  income  for  any 
purpose  which  does  not  come  under  the  words  "maintenance  and  support."  Besides, 
the  trustees  are  not  bound  to  apply  the  whole  or  even  any  definite  portion  of  the 
income  for  those  purposes ;  the  amount  to  be  so  applied  is  left  to  their  discretion. 

The  cases  of  Green  v.  Spicer  (1  Russ.  &  Myl.  39.5),  Snowdon  v.  Dales  {ante,  vol.  vi. 
p.  524),  Fiercy  v.  Roberts  (1  Myl.  &  Keen,  4),  will  be  cited  for  the  assignee.  But  those 
cases  are  clearly  distinguishable  from  the  present ;  for,  in  each  of  them,  the  gift  took 
effect  before  the  donee  became  bankrupt ;  and  the  income  of  the  fund  was  either  to  be 
paid  to  the  donee,  or  to  be  applied  for  his  benefit  generally.  The  purposes  of  the  gift 
were  not  restricted,  as  they  are  in  this  case,  to  maintenance  and  support. 

Mr.  Dickenson,  for  the  assignee,  relied  on  Snowdon  v.  Dales,  Piercy  v.  Roberts  and 
Green  v.  Spicer,  and  said  that  the  last  case  was  almost  the  same  as  the  present. 

The  Vice-Ch.vncellor  [Sir  L.  Shadwell].  This  case  is  distinguishable  from  those 
that  have  been  [490]  cited  ;  for,  in  the  first  place,  there  is  a  gift  in  the  will  to  the 
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nephew  for  his  life  ;  and  then  the  testatrix,  in  her  codicil,  after  taking  notice  that  her 
nephew  had  become  a  bankrupt  and  a  lunatic,  revokes  the  bequest  for  life  to  her 
nephew  and  directs  her  executors,  during  his  life,  to  apply  for  his  maintenance  and 
support'  and  for  no  other  purpose,  the  whole  or  such  part  of  the  interest  of  that 
portion 'of  the  residue  which,  by  her  will,  she  had  bequeathed  in  trust  for  him,  at  such 
time  or  times,  in  such  proportions  and  in  such  manner  as  they  should,  in  their  dis- 
cretion, think'most  expedient.  In  my  opinion,  therefore,  it  would  be  impossible  for 
the  executors  to  apply  the  income  of  the  trust  fund  for  the  benefit  of  the  nephew 
generally,  or  for  any  purpose  beneficial  to  him,  which  is  not  comprehended  under  the 
terms  "maintenance  and  support."  Besides,  the  executors  are  not  directed  to  apply 
the  whole  of  the  income  for  the  maintenance  and  support  of  the  nephew,  but  only  such 
a  proportion  of  it  as  they,  in  their  discretion,  should  think  expedient. 

I  am  therefore,  of  opinion  that  in  this  case  a  trust  is  created  for  the  mere  special 
purpose  of  supporting  and  maintaining  the  nephew;  and,  under  such  a  trust,  the 
assignee  cannot  take  any  interest. 


[491]    Reginald  James  Blewitt  v.  Roberts  and  Others.     Fch.  17,  18-10. 

[Reversed,  Cr.  &  Ph.  274;  41  E.  R.  495  (with  note).] 

Will.     Crnistruction      Annuiti/.     Legacy. 

Testator  bequeathed  to  his  wife  £600  per  annum  for  her  life,  and,  after  her  death,  the 
said  annuity  to  be  equally  divided  between  A.,  B.,  C,  D.,  E.  and  F.,  or  the  survivors 
or  survivor;  and  he  bequeathed  to  the  same  six  persons  £100  per  annum  each, 
durinc  their  lives,  with  power  to  leave  their  annuities  at  their  deaths  to  any  persons 
they  might  marry,  or  any  children  they  might  leave  ;  but  in  case  of  either  of  them 
dying  without  exercising  such  power,  then  to  the  survivors  or  survivor.  Held,  by 
the  Vice-Chancellor,  that  the  above  bequests  in  favour  of  A.,  B.,  C,  D.,  E.  and  F., 
passed  the  capital  of  the  funds  producing  the  annuities ;  but  the  Lord  Chancellor 
reversed  His  Honor's  decision. 

Edward  Blewitt  made  his  will,  dated  the  12th  of  October  1830,  which  was  partly 
as  follows  : — "  I  give  to  my  wife,  Rachael  Blewitt,  all  my  plate,  linen  and  furniture  ; 
and  I  appoint  my  said  wife  and  my  son,  Edmund  Blewitt,  and  Wightwick  Roberts 
executors  and  trustees  of  this  my  will ;  and  I  give  to  my  said  wife  £600  per  annum 
for  her  life,  but  not  to  be  liable  to  the  control  of  any  future  husband,  but  to  be  paid 
quarterly,  from  time  to  time,  to  her,  on  her  receipt  only,  and  not  to  be  subject  to  any 
debts  or  assignment ;  and,  after  her  death,  the  said  annuity  to  he  equally  divided  between 
Ann  Rogers  Blewitt,  Thomas  Rogers  Blewitt,  Henry  Blewitt,  Gewgiana  Blewitt,  Byron 
Blewitt  and  Oscar  Blewitt,  or  the  survivors  or  survivor.  I  also  give  to  each  of  them,  the 
said  Ann  Rogers  Blewitt,  Thomas  Rogers  Blewitt,  Henry  Blewitt,  Georgiana  Blewitt, 
Byron  Blewitt  and  Oscar  Blewitt,  £100  per  annum  during  their  lives,  to  be  paid  quarterly, 
with  power  to  leave  their  said  respective  annuities,  at  their  deaths,  to  any  persons  they  may 
marry,  or  any  child  or  children  they  may  leave,  but  in  case  of  either  of  them  dying  with- 
out exercising  such  power,  then  to  the  survivors  or  survivor.  All  the  residue  of  my 
property  I  give  to  my  son,  Edmund  Blewitt,  if  he  should  survive  me ;  but,  in  case  of 
his  death,  to  my  son,  Reginald  James  Blewitt,  and,  in  case  of  his  death  also  before 
me,  to  my  daughter,  Frances  Mary  Ann  Blewitt." 

[492]  The  testator  died  on  the  8th  of  March  1832.  Edmund  Blewitt  died  in  the 
lifetime  of  the  testator.  Henry  Blewitt  died  in  September  1837.  Rachael  Blewitt  died 
in  June  1838,  and  Oscar  Blewitt  died  in  November  1838.  Both  Henry  and  Oscar 
Blewitt  died  under  age,  intestate  and  unmarried. 

The  question,  on  the  hearing  of  the  cause  for  further  directions,  was  whether  the 
bequests  of  the  yearly  sums  of  £600  and  £1000  passed  life  annuities,  or  the  capital 
of  sums  in  the  three  per  cents,  sufficient  to  produce  those  yearly  sums. 

Mr.  Wigram  and  Mr.  Macdonnell  appeared  for  the  Plaintiff,  the  residuary  legatee. 
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Mr.  Jacob,  Mr.  Girdlestone,  Mr.  Sharpe  and  Mr.  Loftus  Wigram,  for  the  surviving 
legatees,  cited  TweedaU  v.  Tweedale(\)  and  other  cases. 

Mr.  Torriano,  for  the  executors,  and 

Mr.  Wray,  for  the  Attorner-General,  who  claimed  Oscar  Blewitt's  interest  on 
behalf  of  the  Crown,  on  the  ground  that  he  was  illegitimate. 

The  Vice-Ch.\NCELLOR  declared  that  the  capital  of  a  sum  of  three  per  cents, 
sutficient  to  answer  the  animal  sum  of  £600  during  the  life  of  Rachael  Blewitt,  became, 
upon  her  death,  absolutely  vested  in  and  divisible,  in  equal  shares,  between  and 
amongst  the  Defendants  Ann  Rogers  Blewitt  (who,  pending  the  suit,  married  the 
£493]"  Defendant  Robert  Stauflfer),  Thomas  Rogers  Blewitt,  Georgiana  Blewitt,  and 
Byron  Blewitt  and  Oscar  Blewitt,  as  being  the  survivors  of  themselves  and  the  late 
Henry  Blewitt  living  at  the  death  of  Rachael  Blewitt ;  and  that,  upon  the  death  of 
Henry  Blewitt,  the  capital  to  answer  his  annuity  of  £100  became  absolutely  vested 
in  Ann  Rogers  Staufler,  Thomas  Rogers  Blewitt,  Georgiana  Blewitt,  Byron  Blewitt 
and  Oscar  Blewitt,  as  joint-tenants ;  and  that,  on  the  death  of  Oscar  Blewitt,  his 
share  of  the  last-mentioned  capital  became  absolutely  vested  in  Ann  Rogers  Stauti'er, 
Thomas  Rogers  Blewitt,  Georgiana  Blewitt  and  Byron  Blewitt,  as  joint-tenants ;  and 
that,  upon  the  death  of  Oscar  Blewitt,  the  capital  to  answer  his  annuity  of  £100 
became  absolutely  vested  in  the  same  parties  as  joint-tenants. 

The  Plaintift"  appealed  from  this  decree  to  the  Lord  Chancellor. 

The  appeal  was  heard  on  the  -ith  of  August  1841  ;  when  his  Lordship  reversed 
the  Vice-Chancellor's  decree,  and  declared  in  effect  that,  on  the  death  of  Rachael 
Blewitt,  the  annuity  of  £600  became  vested  in  equal  shares  in  the  Defendants,  Ann 
Rogers  Stautfer,  Thomas  Rogers  Blewitt,  Georgiana  Blewitt,  and  Byron  Blewitt, 
and  in  Oscar  Blewitt,  as  tenants  in  common  for  their  respective  lives ;  and  that,  upon 
the  death  of  Henry  Blewitt,  his  annuity  of  £100  became  vested  in  equal  shares,  in 
the  four  last-named  Defendants  and  Oscar  Blewitt,  as  tenants  in  common,  for  their 
respective  lives:  and  that,  upon  the  death  of  Oscar  Blewitt,  his  annuity  of  £100  became 
vested  in  equal  shares  in  the  same  Defendants,  as  tenants  in  common,  for  their  respe-dive 
lives :  and  that,  upon  the  death  of  each  of  the  four  last-[494]-named  Defendants,  his 
or  her  annuity  of  £100  would,  subject  to  his  or  her  power  to  appoint  the  same  to 
any  person  he  or  she  might  ma.rry,  for  the  life  of  such  person,  or  to  any  child  or  children 
he  or  she  might  leave  for  his,  her,  or  their  life  or  lives  (the  annuity  so  left  to  vest  in 
and  be  divisible  among  the  children  equally,  as  tenants  in  common),  would  vest  in 
the  survivors  of  the  four  last-named  parties /(//■  their  respective  lives. 


[495]     Ibbetson  v.  Ibeetson.    Feb.  5,  7,  April  16,  IS-tO. 

[Affirmed,  5  My.  &  Cr.  26  ;  41  E.  R.  281  (with  note).     For  subsequent 
proceedings,  see  12  Sim.  206;  13  Sim.  544.] 

inil.     Petpetuity.     Remoteness.     Heirlooms. 

Testator  de^nsed  his  reversion  in  fee,  expectant  on  his  decease  without  issue  male,  in 
his  mansion-house  and  estates  at  D.  to  his  brother  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  with  divers  remainders  over  :  and  he  bequeathed  his 
plate,  pictures,  &c.,  in  and  about  his  mansion-house  at  D.  to  trustees,  in  trust  to  permit 
the  same  to  be  used  and  enjoyed  by  the  person  and  persons  who,  for  the  time 
being,  should  be  entitled  to  the  possession  of  his  mansion-house  under  the  settle- 
ment on  his  marriage,  or  the  limitations  contained  in  his  will,  until  a  tenant  in  tail 
of  the  age  of  21  years  should  be  in  possession  of  his  mansion-house,  and  then  the 
plate,  pictures,  &c.,  were  to  go  and  belong  to  such  tenant  in  tail ;  and  he  gave  the 
residue  of  his  personal  estate  to  the  person  who,  at  his  decease,  would  be  beneficially 
entitled  in  possession  to  his  mansion-house.     The  testator's  brother  had  a  son  born 

(1)  Ante,  p.  453.     The  reporter  has  given  a  note  of  the  above  case,  in  order  that 
the  profession  may  judge  whether  it  impugns  the  authority  of  Tweedale  v.  Tweedale. 
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at  the  date  of  the  will,  and  both  he  and  his  son  survived  the  testator.  Held,  that 
the  trust  declared  of  the  plate,  pictures,  &c.,  was  void  for  remoteness,  so  far  as  it 
was  intended  to  take  effect  after  the  death  of  the  brother. 

Sir  Henry  Carr  Ibbeston,  being  seised  of  the  reversion  in  fee-simple  expectant  on  his 
decease  without  issue  male,  of  and  in  estates  situate  at  Denton,  Askwith,  Otley  and 
Weston  in  Yorkshire,  and  being  seised  in  fee-simple  in  possession  of  other  real  estates, 
made  his  will,  dated  the  11th  of  October  1814,  and  thereby  charged  all  his  estates  real 
as  well  as  personal,  with  the  payment  of  his  funeral  and  testamentary  expenses,  debts 
and  legacies,  and  gave  to  his  wife,  Alicia  Mary,  for  her  life  a  yearly  rent-charge  of  £400 
[496]  in  addition  to  the  jointure  of  £800  a  year  provided  for  her  on  her  marriage  with 
the  testator,  to  be  issuing  out  of  the  testator's  reversion  in  fee-simple  expectant  on 
the  failure  of  issue  male  of  his  body,  of,  and  in  his  estates  at  Denton,  Askwith,  Otley 
and  Weston,  and  subject  thereto,  he  gave  his  reversion  of  and  in  the  same  estates, 
and  all  other  his  real  estates,  to  Wm.  Charlton  and  Matthew  Wilson  and  their  heirs, 
to  the  use  of  Viscount  Lascelles  and  Sir  Wm.  Fowle  Middleton,  their  executors,  &c., 
for  the  term  of  1000  years,  to  be  computed  from  the  day  of  his  death,  in  trust  for 
securing  the  yearly  rent-charge  of  £400,  and  upon  further  trust  (in  case  there  should 
be  no  son  or  sons  of  his  body  living  at  his  decease  or  born  afterwards,  or  being  such 
son  or  sons,  all  of  them  should  die  under  21  without  leaving  issue  male),  to  raise 
portions  and  provide  maintenance  for  any  daughter  or  daughters  of  the  testator  ; 
and  after  the  determination  of  the  term,  and  in  the  meantime,  subject  thereto  and 
to  the  trusts  thereof,  to  the  use  of  the  testator's  brother  Charles  Ibbetson  (who 
afterwards  became  Sir  C.  Ibbetson,  Bart.)  for  his  life,  with  remainder  to  trustees  and 
their  heirs  during  the  life  of  Sir  C.  Ibljetson,  in  trust  to  preserve  the  contingent 
remainders  thereinafter  limited,  with  remainder  to  the  use  of  the  first  son  of  Sir  C. 
Ibbetson  in  tail  male,  with  divers  remainders  over ;  and  the  testator  bequeathed 
to  Wm.  Charlton  and  Matthew  Wilson,  their  executors,  &c.,  all  his  plate,  pictures, 
books  and  household  furniture  in  and  about  his  mansion-house  at  Denton  Park,  upoi> 
trust  to  permit  the  same  to  be  used  and  enjoi/ed  by  the  person  and  persons  who,  for  the  time 
being,  should  be  entitled  to  the  possession  of  his  mansion-house  under  or  by  virtue  of  the 
settlement  made  upon  his  marriage,  w  of  the  limitations  contained  in  his  will,  until  a  tenant 
in  tail  of  the  age  of  21  years  should  be  in  2}os-[49T]-session  of  his  mansion-house,  and  then 
the  plate,  pictures,  books  and  household  furniture  tvere  to  go  and  belong  to  such  tenant  in  tail : 
and  the  testator  gave  all  the  residue  of  his  personal  estate,  after  payment  of  his 
funeral  and  testamentary  expenses,  debts  and  legacies,  to  the  person  who  at  his 
decease  would  be  beneficially  entitled  in  possession  to  the  mansion-house. 

The  testator  died  in  June  1825  without  leaving  any  issue,  but  leaving  Alicia 
Mary,  his  widow,  and  Sir  Charles  Ibbetson,  his  brother,  him  surviving. 

Upon  the  testator's  death  Sir  C.  Ibbetson  entered  into  the  possession  of  his  real 
estates,  and  possessed  himself  of  the  plate,  pictures,  books  and  household  furniture 
in  and  about  the  mansion-house  at  Denton  Park. 

In  the  year  1837  Sir  Charles  Ibbetson  and  Charles  Henry  Ibbetson,  his  eldest 
son  (who  attained  21  in  July  1835),  suffered  a  recovery  of  the  testator's  estates,  and 
settled  them  by  deeds,  dated  in  March  of  that  year,  on  Sir  Charles  for  life,  with 
remainders  to  Charles  Henry  Ibbetson  and  his  first  and  other  sons,  in  strict  settlement, 
with  remainder  to  the  Plaintiff,  who  was  Sir  Charles's  second  son,  and  his  issue  male 
in  like  manner. 

Sir  Charles  Ibbetson  died  on  the  9th  of  April  1839,  leaving  his  two  sons  and  a 
daughter  him  surviving. 

The  bill  was  filed  by  the  second  son  against  Sir  Charles  Henry  Ibbetson,  the 
eldest  son,  and  against  the  testator's  personal  representatives  and  other  persons, 
charging  that  the  trusts  declared  by  the  loill,  of  the  plate,  [498']  pictures,  books  and  househohl 
furniture  in  and  abaut  the  mansion-house  at  Denton  Park,  was  void  for  remoteness,  and  there- 
fore those  articles  constituted  part  of  the  testator's  general  residuary  personal  estate, 
and  ought  to  be  applied  in  payment  of  his  debts  remaining  unpaid. 

Mr.  Knight  Bruce  and  Mr.  R.  Atkinson,  for  the  Plaintiff.  Sir  Henry  Carr 
Ibbetson  devised  his  real  estates  to  his  bi-other  Sir  Charles  and  his  issue  male,  in  strict 
settlement ;  and  he  bequeathed  his  plate,  pictures,  books  and  household  furniture  as 
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heirlooms,  in  language  which  forms  the  subject  of  the  present  discussion.  Sir 
Charles  was  the  residuary  legatee  of  the  testator's  personal  estate,  as  well  as  the 
tenant  for  life  of  his  real  estates ;  and  therefore,  in  ever}'  view  of  the  case,  he  was 
entitled  to  take  possession  of  the  articles  which  were  bequeathed  or  attempted  to  be 
bequeathed  as  heirlooms.  If  the  bequest  of  the  heirlooms  was,  as  we  mean  to  contend, 
void  for  remoteness  :  then  they  would  be  part  of  the  testator's  general  personal  estate, 
and,  as  such,  applicable  to  the  payment  of  his  debts,  some  of  which  are  secured  by 
mortgage  of  part  of  his  real  estates.  On  the  other  hand,  if  those  articles  are  to  be 
considered  as  specifically  bequeathed,  they  will  be  liable  to  contribute  to  the  payment 
of  the  debts,  rateably  with  the  real  estates  specifically  devised. 

When  specific  chattels  are  bequeathed  as  heirlooms,  it  is  usual  to  add  the  words  : 
"  So  long  as  the  rules  of  law  and  equity  will  admit,"  after  the  direction  to  the 
trustees  to  permit  the  chattels  to  be  held  and  enjoyed  by  the  person  for  the  time 
being  in  possession  of  the  mansion-house.  But  the  clause  on  which  the  present 
question  arises  wants  those  words :  and  the  tenant  in  [499]  tail  there  spoken  of  is 
not,  of  necessity,  to  be  a  child  either  of  the  testator  or  of  the  tenant  for  life  under 
the  will ;  but  may  be  any  tenant  in  tail,  however  remote  from  the  testator,  or  from 
the  tenant  for  life  under  the  will.  Therefore  the  trusts  declared  by  that  clause 
transgresses  the  bounds  prescribed  by  law.  [The  Vice-Chancellor.  What  were 
the  limitations  in  the  settlement  to  which  the  will  alludes  ?]  They  were  limitations 
to  the  testator  for  life,  with  remainders  to  his  first  and  other  sons  in  tail  male,  with 
remainder  to  himself  in  fee ;  consequently,  as  the  testator  never  had  any  issue,  the 
settlement  became  abortive,  and  he  was,  in  etfect,  seised  in  fee  in  possession. 

The  cases  of  ff'are  v.  Polhill  (II  Ves.  2-57),  and  Lord  Southampton  v.  The  Marquis 
<if  Hertfonl  (2  Y.  &  B.  54),  seem  to  be  decisive  of  the  present  question.  In  the  latter 
case  the  trust  declared  of  the  term,  subject  to  which  the  estates  were  limited  in  strict 
settlement,  was  to  la\'  out  the  rents  in  stock,  and  to  accumulate  the  dividends  during 
the  minorities  of  the  persons  who,  for  the  time  being,  should  be  tenants  for  life  and 
in  tail  under  the  limitations  thereinbefore  contained.  That  trust,  therefore,  was  liable 
to  precisely'  the  same  objection  as  the  trust  in  the  present  case  is :  it  was  not  confined 
within  the  limits  prescribed  by  the  law  against  perpetuity  ;  and,  being  void  in  its 
creation,  the  Court  could  not  give  eftect  to  it  to  the  extent  allowed  by  law  ;  but  held 
it  to  be  void  in  toto.  In  that  case  Sir  W.  Grant,  Master  of  the  KoUs,  thus  speaks  of 
Ware  v.  I'olhill :  "In  the  case  of  IVare  v.  Polhill,  where  the  rents  and  profits  of  lease- 
hold estate  were  to  go  to  the  persons  entitled  to  the  rents  of  the  freehold  and 
copyhold  estates ;  but  with  a  [500]  power  to  the  trustees,  at  any  time,  with  consent 
of  the  persons  so  entitled,  or,  if  minors,  at  their  own  discretion,  to  sell  and  invest  the 
produce  in  real  estate  to  the  same  uses,  the  Lord  Chancellor  held  that,  notwithstand- 
ing the  power,  the  leasehold  estate  vested  absolutely  in  the  first  tenant  in  tail  from 
the  time  of  his  birth.  The  Lord  Chancellor  held  the  power  of  sale  to  be  void,  on  the 
ground  that  it  might  travel  through  minorities  for  two  centuries,  and  adds :  "  If  it 
is  bad  to  the  e.xtent  in  which  it  is  given,  you  cannot  model  it  to  make  it  good." 
<2  V.  &  B.  64.) 

The  principle  upon  which  Sir  W.  Grant  decided  the  case  of  Leake  v.  Robinson  also 
applies  to  the  present  case.  There  a  trust  was  created  which  would  have  included 
unborn  children  of  the  testator's  grandson  who  should  attain  2.5  :  and  Sir  W.  Grant 
held  that  the  Court  could  not  modify  the  trust  so  as  to  confine  it  to  the  objects  who 
were  within  the  limits  prescribed  by  law,  for  that  would  be  making  and  not  constru- 
ing a  will ;  and  consequently  the  trust  was  void,  not  only  so  far  as  it  exceeded  those 
limits,  but  altogether.  The  recent  case  of  Mackwoiih  v.  Hin:nnan  (2  Keen,  6-58)  may 
be,  perhaps,  properly  mentioned  here.  There  Admiral  Affleck  bequeathed  personalty 
in  trust  to  pay  the  interest  to  his  nephew.  Sir  Gilbert,  for  life  ;  and,  after  Sir  Gilbert's 
death,  to  his  eldest  son  for  the  time  being,  for  life ;  and,  in  case  Sir  Gilbert  should 
leave  no  son,  then  to  the  person  on  whom  the  baronetcy  should  devolve :  it  being  the 
testator's  will  that  the  interest  should  never  be  alienated  from  the  title,  but  that  each 
succeeding  baronet  should  enjoy  it  for  his  life.  Sir  Gilbert  had  two  younger  brothers, 
James  and  Robert,  both  of  whom,  [501]  as  well  as  Sir  Gilbert  himself,  were  living  at 
the  testator's  death.  .Sir  Gilbert  afterwards  died  without  issue ;  upon  which  James 
succeeded  to  the  baronetcy.     James  also  died  without  issue,  whereupon  the  baronetcy 
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devolved  on  Robert.  The  Master  of  the  Rolls  said  that  the  testator's  general 
intention  was  that  the  property  should  go  on,  to  all  time,  with  the  baronetcy  :  that 
that  intention  must  have  been  defeated  by  giving  a  life-estate  to  each  baronet 
successively :  and  that,  for  the  purpose  of  accomplishing  that  intention,  it  must  be 
held  that  Sir  James  took  a  quasi  estate  tail  in  the  property  ;  and  that,  being  personalty, 
it  was  absolutely  at  his  disposal.  The  case  of  Tollemache  v.  Coventry  {\)  is  very  much 
the  same  as  Machoarth  v.  Hiiwrnan.  There  the  House  of  Lords  ultimately  decided 
that  the  first  member  of  the  class  to  whom  the  property  was  given  took  the  absolute 
interest.  Now  the  Court  will  observe  that  the  words  used  in  this  case  are  not  "  to 
permit  the  same  to  be  used  and  enjoyed  by  the  person  or  persons  who,  for  the  time 
being,  shall  be  entitled  to  the  possession  of  my  mansion-house  under  or  by  virtue  of 
my  will;"  but  "under  or  by  virtue  of  the  settlement  made  upon  my  marriage,  or 
of  the  limitations  contained  in  this  my  will : "  and,  as  the  testator's  wife  was  alive 
when  the  will  was  made,  it  was  uncertain  whether  the  first  taker  would  be  the  issue 
male  of  the  testator  and  his  wife,  or  his  brother,  Sir  Charles.  This  case,  therefore, 
is  not  precisely  similar  to  either  of  the  two  last-mentioned  authorities ;  for  no 
particular  individual  is  expressly  pointed  out  as  the  first  taker.  Sir  Charles  became 
the  first  taker  by  the  happening  of  a  contingency.  Sup-[502]-posing,  however,  that 
the  trust  in  this  case  is  not  altogether  void  for  remoteness,  the  principle  upon  which 
those  two  cases  were  decided  would  give  the  plate  and  other  articles  to  Sir  Charles, 
as  being  the  first  individual  of  a  class.  But  if  the  trust  is  altogether  void  for 
remoteness,  then  Sir  Charles  would  take  those  articles  as  residuary  legatee.  In  either 
case,  therefore,  he  would  be  entitled  to  them  absolutely ;  and  the  only  difierence 
would  be  that,  in  the  one  case,  he  would  take  them  as  specific  legatee,  and,  in  the 
other,  as  general  legatee.  It  is  necessary,  however,  to  decide  in  which  of  those  two 
characters  he  took  them,  in  order  to  ascertain  the  order  in  which  they  are  to  be 
applied  towards  payment  of  the  testator's  debts. 

The  argument  on  the  other  side  we  undei'stand  to  be  this,  namely,  that  the  clause 
now  under  consideration  ought  to  be  read  as  if  it  concluded  with  the  words  "  or  of 
the  limitations  contained  in  this  my  will,"  because,  either  the  words  that  follow, 
"until  a  tenant  in  tail  of  the  age  of  21  years  shall  be  in  possession  of  my  said 
mansion-house,  and  then  the  said  plate,  &c.,  shall  go  and  belong  to  such  tenant  in  tail," 
are  inoperative,  and  therefore  are  not  to  have  the  efl'ect  of  cutting  down  the 
generality  of  the  preceding  words ;  or  the  gift  is  a  gift  of  personalty  in  perpetuity. 
But  that  argument  is  at  variance  with  every  principle  upon  which  all  former  cases 
have  been  decided.  It  amounts,  in  effect,  to  a  modification  of  the  clause.  The  Court 
cannot  say  that  a  clause,  which  the  testator  intended  to  operate  in  a  given  manner, 
shall  have  a  different  operation  because  the  law  prevents  its  operating  according  to 
the  testator's  intention.  The  principle  upon  which  Sir  W.  Grant  decided  Leake  v. 
Bobinsffn  was  that  the  Court  could  not  say  what  the  testator  would  have  done  if  he 
had  been  told  that  the  [503]  whole  of  his  intention  could  not  be  carried  into  effect. 
We  submit,  therefore,  that  Sir  Charles  Ibbetson  took  the  plate,  pictures,  &c.,  either 
as  residuary  legatee  or  as  specific  legatee,  according  to  the  principle  of  Mackwmih  v. 
Hinxman  and  Tollemache  v.  Coventry. 

The  Plaintiff"s  counsel  referred  also  to  Carr  v.  Lord  Erroll  (14  Ves.  478),  Lord 
Beerhouse  v.  D^ike  of  St.  Albans  (5  Madd.  232),  Marshall  v.  Hollaway  (2  Swans.  432), 
and  Lord  Eldon's  observations  on  Trafford  v.  Traffm-d  (see  12  Ves.  231  and  232). 

Mr.  Jacob,  Mr.  Koe  and  Mr.  Hodgson,  for  the  Defendant  Sir  Charles  Henry 
Ibbetson.  The  Plaintiff's  counsel  have  put  the  case  in  two  ways  ;  one  of  which  must 
have  recently  occurred  to  them  ;  because  it  is  not  the  way  in' which  the  bill  puts  it. 
They  say,  first,  that  the  trust  declared  of  the  chattels  is  wholly  void  for  remoteness, 
and,  therefore,  the  trustees  held  the  chattels  in  trust  for  the  late  Sir  Charles,  as 
residuary  legatee.  Secondly,  they  say  that  if  that  trust  is  not  absolutely  void,  then 
Sir  Charles  took  the  chattels  absolutely,  as  being  the  first  person  who  became  entitled 
to  the  mansion-house.  But  we  apprehend  that  neither  of  those  propositions  can  be 
sustained.     With  respect  to  the  first,  we  say  that  though  a  gift  to  the  first  person, 

(1)  8  Bligh,  New  Series,  547  ;  reported  on  the  original  hearing,  under  the  name 
of  Lord  Deerhurst  v.  The  Duke  of  St.  Albans,  in  5  Madd.  232. 
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who  shall  be  tenant  in  tail  in  possession  and  attain  21,  may  be  void  for  remoteness; 
yet  that  is  not  the  gift  in  this  case.  The  gift  is  necessarily  divisible  into  two  parts. 
There  is,  it  is  true,  a  gift  to  the  person  who  shall  be  tenant  in  tail  in  possession  at 
the  age  of  21;  but  that  is  not  all;  because  there  is  a  complete  disposition  of  the 
property  during  the  inter-[504]-vening  period,  up  to  the  time  when  there  shall  be 
that  tenant  in  tail.  The  trustees  are  to  permit  the  chattels  to  be  used  and  enjoyed 
by  the  person  and  persons  who,  for  the  time  being,  shall  be  entitled  in  possession  to 
the  mansion-house,  by  virtue  of  the  settlement  or  of  the  limitations  contained  in  the 
will,  until  a  tenant  in  tail  of  the  age  of  21  years  shall  be  in  possession  of  the  mansion- 
house  ;  and  then  the  chattels  are  to  belong  to  such  tenant  in  tail.  So  that  there  is, 
first  of  all,  a  distinct  gift  of  the  chattels  for  the  use  and  enjoyment  of  the  owners  of 
the  mansion-house  ;  and  the  mention  of  a  tenant  in  tail  in  possession  is  not  a  part  of 
that  gift ;  but  is  only  the  measure  of  the  period  during  which  the  testator  intended 
that  first  gift  to  endure.  Suppose  that  the  existence  of  the  tenant  in  tail  and  his 
attaining  21  are  events  too  remote  for  the  law  to  contemplate,  then  a  gift  of  property 
until  those  remote  events  happen  is  equivalent  to  a  gift  for  ever.  Now  there  is  no 
doubt  that  such  a  limitation  is  one  which  the  Court  executes  in  a  particular  way.  It 
is  not  a  limitation  that  is  followed  in  the  exact  terms  in  which  it  is  expressed  ;  for 
it  purports  that  the  property  shall  be  held  by  all  the  successive  occupants  of  the 
mansion-house  ;  but  the  Court  cannot  give  full  etfect  to  that  intention  ;  and,  therefore, 
it  executes  it  c;/p-«,  and  gives  the  property  to  the  first  tenant  for  life,  and  then  to 
the  first  tenant  in  tail  absolutely.  The  meaning  of  the  proposition  that  a  limitation 
is  bad  when  it  is  too  remote  is  that  the  limitation  is  bad  when  it  is  made  /(.  commence 
at  a  period  too  remote  ;  not  that  it  is  l)ad  because  it  is  to  end  at  a  period  too  remote. 
The  remoteness  of  the  event,  on  the  happening  of  which  the  trust  for  the  benefit  of 
the  persons  iti  possession  of  the  mansion-house  is  to  end,  does  not  vitiate  that  trust. 
If  it  did  so,  then  a  limitation  [505]  would  be  bad  because  it  is  made  to  end  at  a 
period  which  is  too  remote. 

Several  cases  relating  to  trusts  being  objectionable,  on  the  ground  of  perpetuity, 
have  been  referred  to,  and  particularly  the  case  of  Leake  v.  Robinson.  That  case 
decided  that  where  there  is  a  gift  to  a  class  of  persons  to  take  concurrently,  if  it  is  bad 
as  to  some,  on  the  ground  of  perpetuity,  it  is  bad  as  to  all ;  and  for  this  obvious 
reason,  namely,  that  it  is  impossible  to  determine  what  shares  those  as  to  whom  the 
gift  might  have  been  good  are  to  take.  But  that  objection  does  not  arise  where,  as 
in  the  present  case,  there  is  a  gift  to  a  class  of  persons  who  are  not  to  take  concurrently, 
but  successively.  Of  that  description  are  all  the  gifts  of  heirlooms  :  for  all  such  gifts 
are  gifts  to  the  future  owners  of  the  settled  estates  as  a  class ;  and  it  is  quite  clear 
that  although  those  gifts  are  void  as  to  the  remoter  links  of  the  chain,  yet  they  are 
good  as  to  the  nearer  ones.  Another  class  of  cases,  that  is  to  say,  Lm-d  South- 
ampton V.  The  Marquis  of  Hertford,  and  Marslmll  v.  Holloway,  has  been  referred  to ; 
but  those  cases  are  totally  different  from  this,  for  they  depend  upon  a  principle  which 
is  wholly  inapplicable  to  the  present  case,  namely,  that  there  was  a  suspension  of  the 
enjoyment  of  the  property  until  a  period  too  remote.  In  those  cases  the  rents  of 
the  property  were  to  be  accumulated  until  the  happening  of  an  event  which  was 
too  remote,  and,  consequently,  the  enjoyment  of  the  property  was  to  be  suspended 
until  the  happening  of  that  event.  Those  cases,  therefore,  were  exactly  the  converse 
of  this :  for  here  the  property  is  to  be  enjoyed  by  the  persons  in  possession  of  the 
mansion-house  in  the  meantime  and  until  there  shall  be  a  tenant  in  tail  in  possession 
of  the  age  of  21.  Besides,  in  the  two  last  cases,  there  could  be  no  apportionment 
[506]  or  division  of  the  accumulations  ;  for  the  whole  was  given  to  one  individual, 
and  that  individual  could  not  take.  The  case  of  Ware  v.  Polhill  also  has  been  cited 
for  the  Plaintift' :  but  we  apprehend  that  that  case  and  the  cases  which  have  followed 
it  tend  to  establish  the  distinction  which  we  contend  for.  There  freehold  estates 
were  settled  in  strict  settlement,  and  leaseholds  were  to  go  along  with  them  ;  and  a 
power  to  sell  the  leaseholds  was  vested  in  trustees.  The  leaseholds  had  become 
vested,  absolutely,  in  a  person  who  was  tenant  in  tail  of  the  freeholds  ;  and  according 
to  Sir  E.  Sugden's  view  of  that  case  (see  Treat,  on  Pow.  4th  edit.  147)  the  real  point 
was  that  the  power  being  one  which  enabled  one  man  to  sell  the  estate  of  another 
was  repugnant  to  the  nature  of  the  estate  which  had  become  vested  in  that  other 
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person.  Indeed  it  does  seem  extremely  absurd  that  there  should  be  property 
absolutely  vested  in  one  person,  and  that  there  should  be  a  power  of  selling  it  in 
another.  After  that  came  the  case  of  Boyce  v.  Harming  (2  Crompt.  &  Jer.  334),  in 
which  there  was  a  power  of  sale  over-riding  estates  in  fee,  to  be  exercised  by  the 
trustees,  with  the  consent  of  the  tenant  for  life  during  his  life,  and,  after  his  death,  at 
their  own  discretion  ;  and  the  power  was  held  to  be  valid,  so  far  as  it  was  to  be 
exercised  during  the  life  of  the  tenant  for  life.  Biddle  v.  Perkins  {ante,  vol.  iv.  p.  135), 
and  JFaring  v.  Coventry  (1  Myl.  &  Keen,  249 ;  see  also  Wallis  v.  Freestone,  ante,  224), 
also  seem  to  lead  to  the  same  result.  We  refer  to  those  cases  as  shewing  that  the  rule 
is  not  that  either  a  power  or  a  limitation  which  tends  towards  perpetuity  is  altogether 
void,  but  that  it  is  good  pro  tanto.  Another  illustration  of  the  same  proposition  is  Rout- 
ledge  V.  I)orril{2  Ves.  jun.  357),  where  there  was  a  power  in  a  settlement  to  appoint  to 
the  [507]  children,  grandchildren  or  any  other  issue  of  the  marriage,  not  limited  to  issue 
born  within  the  lives  of  the  parents  or  within  any  other  given  time  :  and  the  question 
was  whether  the  power  was  not  void,  as  it  included  objects  too  remote.  The  power, 
however,  was  held  to  be  good ;  as  the  donee, might  exercise  it  in  favour  of  such  of  the 
issue  as  were  within  the  line  of  perpetuity.  There  we  have  an  instance  of  a  power 
being  good  or  bad,  according  to  the  objects  in  whose  favour  it  was  exercised.  In 
FIdpps  V.  Kehjnge,{\)  a  testatrix  gave  her  leasehold  estates  to  trustees,  in  trust,  from 
time  to  time  during  the  term  of  years  therein,  to  lay  out  the  yearly  profits  in  the 
purchase  of  lands  of  inheritance,  and  to  settle  the  same  to  the  use  of  the  Plaintiff  for 
his  life,  with  remainder  to  his  first  and  other  sons  in  tail  male,  with  several  remainders 
over.  The  Plaintiff  had  a  son  who  attained  21,  and  the  question  was  to  what  extent, 
in  point  of  time,  the  trust  was  good.  Now  it  will  be  observed  that  there  was  this 
peculiarity  in  that  case ;  the  trustees  were  to  receive  the  rents  and  invest  them  every 
year  in  the  purchase  of  land,  and  they  were  to  settle  the  purchased  land  on  the 
Plaintifl"  for  life,  with  remainder  to  his  first  and  other  sons  in  tail ;  .so  that  the  enjoy- 
ment of  the  rents  was  not,  in  effect,  suspended,  as  it  was  in  Lm-d  Smi.thaviptm  v.  The 
Marcpds  of  Hertford  and  Marshall  v.  Hollmvay,  until  the  termination  of  the  trust :  and 
Loid  Camden,  before  whom  the  cause  was  heard,  held  that  the  trust  was  not  wholly 
void,  but  was  good  for  the  life  of  the  Plaintiff  and  until  his  first  son  should  attain  21. 
AVe  cite  these  cases  in  order  to  shew  that,  where  it  has  been  held  that  a  trust  was 
wholly  void  on  the  ground  [508]  of  perpetuity,  the  trust  was  wholly  for  the  benefit 
of  an  individual  who  was  too  remote  for  the  law  to  contemplate.  Here  that  is  not 
so  ;  for,  even  if  the  future  tenant  in  tail  in  possession  of  the  age  of  21  is  a  person  too 
remote  to  be  contemplated  by  law,  the  persons  for  the  time  being  in  possession  of  the 
mansion-house  are  not  in  that  predicament.  In  Lord  Deerhurst  v.  The  Duke  of  St. 
Lilians  Lord  Vere  bequeathed  chattels  to  trustees  in  trust  for  his  wife  for  life,  and, 
after  her  death,  in  trust  for  his  son  for  life,  and,  after  the  death  of  the  survivor  of 
them,  in  trust  for  such  person  as  should,  from  time  to  time,  be  Lord  Vere ;  it  being 
his  will  that  the  same  should,  after  the  death  of  his  wife,  go  and  be  held  and  enjoyed 
with  the  title,  so  far  as  the  rules  of  law  and  equity  would  permit.  The  testator  left  his 
son  and  two  sons  of  that  son  living  at  his  death.  The  son  afterwards  died,  and  then 
his  eldest  son  died  leaving  a  grandson.  Sir  John  Leach  held  that,  under  the  trust, 
the  testator's  son,  who  was  the  second  Lord  Vere,  was  entitled  to  the  chattels  for  his 
life,  and  that  upon  the  death  of  the  second  lord,  his  eldest  son,  who  became  the  third 
Lord  Vere,  was  entitled  to  them  for  his  life,  antl  that  on  his  death  they  vested 
absolutely  in  his  son,  who  was  the  testator's  grandson,  and  became  the  fourth  Lord 
Vere.  The  House  of  Lords,  however,  differed  to  some  extent  from  Sir  John  Leach, 
and  held  that  the  chattels  vested  absolutely  in  the  third  lord.  Therefore,  the  House 
of  Lords,  as  well  as  Sir  John  Leach,  held  that  the  trust  was  not  wholly  void  on  the 
ground  of  remoteness,  as  had  been  contended  in  argument ;  but  that  it  was  good  so 
as  to  vest  the  chattels  in  the  third  lord  :  but  the  House  of  Lords  decided  that"  it  was 
not  good  so  as  to  divest  the  chattels  from  him  on  his  death,  and  vest  them  in  the  fourth 
lord.  It  will  be  observed  that  the  objects  of  the  trust,  in  that  case,  were  to  be  the 
[509]  members  of  a  class ;  and  Sir  John  Leach  says:  "I  think  no  person  can  take 

(1)  2  V.  &  B.  57,  note  ;  and  Fearne  Cont.  Kern.  616.     See  Sir  W.  Grant's  observa- 
tions on  this  case,  2  V.  &  B.  62  and  63. 
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under  a  description  by  class,  if,  prior  to  him  in  that  class,  there  might  have  been 
persons  with  respect  to  whom  that  limitation  would  have  been  too  remote  :  he  may 
take  by  class,  if,  prior  to  him,  there  could  not,  by  any  possibility,  have  been  anj- 
person  with  respect  to  whom  the  limitations  would  have  been  too  remote."  (5  Madd. 
271.)  In  that  case,  the  title  of  Lord  Vere  descended  from  father  to  son,  and  so  on, 
in  a  direct  line :  but,  if  the  title  had  gone  to  collaterals,  then  the  case  put  by 
Sir  John  Leach  might  have  arisen.  For  suppose  that  the  second  lord  had  died 
without  issue,  then  the  third  lord  would  have  been  a  collateral  relation  of  the 
second :  and  there  might  have  been  some  person  or  persons,  between  the  second 
and  third  lords,  on  whom  the  title  might  have  devolved,  but,  with  respect  to  whom 
the  objection  on  the  ground  of  remoteness  would  have  applied.  We  apprehend 
that  the  opinion  expressed  by  Sir  John  Leach,  in  the  passage  just  adverted  to,  will 
be  found  to  be  consistent  with  all  the  authorities  on  the  point,  that  is,  that  if  there 
is  a  trust  in  favour  of  a  class  of  persons  who  are  to  take  successively,  the  individuals 
of  that  class  will  take,  unless  they  are  in  a  position  too  remote,  or  unless,  in  the 
language  of  Sir  John  Leach,  there  might  have  been,  in  the  series  of  limitations,  other 
persons  who  might  have  come  in  before  them,  and  with  respect  to  whom  the  limita- 
tion would  have  been  too  remote.  The  case  of  Marhvorlh  v.  Hinxman  is  a  good  deal 
like  the  last  case.  There  Admiral  Affleck  bequeathed  personalty  in  trust  for  Sir 
Gilbert  Affleck  for  life,  and  after  his  death,  in  trust  for  his  eldest  son  for  the  time 
being ;  but,  if  Sir  Gilbert  should  die  without  leaving  a  son,  then  in  trust  for  the 
person  on  whom  the  [510]  baronetcy  should  devolve,  it  being  the  testator's  inten- 
tion that  the  income  of  the  property  should  never  be  alienated  from  the  title,  but 
that  each  succeeding  baronet  should  enjoy  it  for  his  life.  Sir  Gilbert  survived  the 
testator  and  died  without  issue  male,  leaving  two  brothers,  James  and  Robert,  on 
whom  the  baronetcy  successively  devolved.  Now  all  James's  male  descendants  (if 
he  had  had  any)  would  have  succeeded  to  the  baronetcy  before  Robert :  therufore, 
Robert  stood  after  persons  with  respect  to  whom  the  limitation  would  have  been  too 
remote,  and,  consequently,  according  to  the  rule  laid  down  by  Sir  John  Leach,  it  was 
void  as  to  him.  We  now  call  the  attention  of  the  Court  to  the  case  of  Traffcrd  v. 
Trafford  (3  Atk.  347),  which  appears  to  us  to  govern  the  present  case.  There  the 
testator  bequeathed  his  real  estates  in  trust  for  S.  Boehm  and  his  issue  male,  in  strict 
settlement,  with  remainder  in  trust  for  Clement  Boehm,  the  Plaintiffs  father,  and  his 
issue  male,  with  remainder  in  trust  for  the  Defendant  Charles  Boehm  and  his  issue 
male,  in  like  manner  :  and  he  bequeathed  his  plate,  books,  itc,  to  such  male  person, 
when  he  should  attain  21,  who  should  then  be  entitled  to  the  trust,  in  possession,  of 
the  real  estates  thereinbefore  devised.  Now,  if  the  will  had  stopped  there,  it  would 
have  been  difficult,  perhaps,  to  support  that  bequest.  But  the  will  went  on  to  direct 
that,  until  such  male  person  should  attain  21,  the  plate,  books,  &c.,  should  be  kept  at 
Dunton  Hall,  and  be  used,  in  the  meantime,  by  such  male  person  residing  there  (by 
which  the  testator  must  have  meant  such  male  person,  being  entitled  to  the  property, 
as  should  be,  from  time  to  time,  residing  there)  :  it  being  the  testator's  intention  that 
the  plate,  books,  &c.,  in  the  nature  of  heirlooms,  should  go  with  his  estates  and  be 
[511]  used  therewith,  as  long  as  the  law  would  permit.  That  gift,  therefore, 
resembles,  as  nearly  as  can  be,  the  gift  in  the  present  case.  Then  the  testator 
bequeathed  the  residue  of  his  personal  estate  to  such  person,  when  of  the  age  of  21, 
as,  by  his  will,  should  be  entitled  to  the  trust,  in  possession  of  his  lands.  Now,  it  is 
very  important  to  remark  that  the  gift  of  the  residue  did  not  contain  that  direction 
for  the  intermediate  enjoyment  of  the  property  which  was  contained  in  the  gift  of 
the  plate,  books,  &c.,  and  which  is  found  in  the  will  in  the  present  case.  The  testator 
then,  by  a  codicil,  gave  to  Ann  Beveridge  the  use  of  his  plate,  for  life  ;  and  declared 
that  all  his  pictures  at  Dunton  Hall  should  at  all  times  go  and  be  enjoyed,  with  his 
mansion-house  and  estate  at  Dunton,  by  the  per.sons  who,  by  his  will,  should 
successively  hold  his  estates.  Lord  Hardwicke  declared  that  the  pictures,  books,  &c., 
ought  to  be  considered  as  heirlooms,  and  to  go  along  with  the  real  estates  as  far  as, 
by  the  rules  of  law  and  equity,  they  might,  and  that  the  Plaintiff  would  be  entitled 
to  the  property  thereof  in  case  he  should  attain  21,  and  that,  in  the  meantime,  he 
was  entitled  to  the  use  and  enjoyment  thereof.  In  the  judgment  there  is  this 
remarkable  passage  :  "  It  has  been  said  he  has  made  the  gift  of  his  residue  equally 
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an  heirloom,  and  that  the  Plaintiff  might  as  well  contend  this  should  go  to  him.  By 
no  means  •  for  the  devise  of  the  residue  wants  the  very  clause  which  constitutes  and  makes 
the  other  go  as  heirlooms  ;  "  that  is,  it  wanted  the  interim  gift ;  the  will  did  not  declare 
that  in  the  meantime,  the  residue  should  be  enjoyed  by  the  person  for  the  time  being 
entitled  to  the  rents  of  the  real  estates.  The  observations  on  that  case  made  by  Lord 
Eldon  in  Lady  Lincoln  v.  The  Duke  of  Newcastle,  which  have  been  referred  by  the 
Plaintiff's  counsel,  amount  only  to  this  ;  namely,  that  [512]  the  limitation  in  the  will 
in  Trafford  v.  Trafford  might  have  involved  a  question  of  perpetuity ;  but  the  facts 
of  the  case  did  not  involve  it ;  for  Clement  Boehm,  the  Plaintiff's  father,  was  alive 
when  the  will  was  made,  so  that  the  limitation  was  good  as  to  the  son  of  Clement 
Boehm,  but  would  have  been  bad  as  to  his  grandson. 

Some  stress  was  laid  in  the  argument  on  the  other  side,  on  the  omission,  in  this 
will,  of  the  words,  "  so  far  as  the  rules  of  law  and  equity  will  permit."  Those  words 
may  be  important  in  determining  the  character  of  the  bequest,  that  is,  whether  it  is 
executory  or  not ;  but  they  are  of  no  importance  in  determining  on  the  validity  or 
effect  of  it :  for,  in  The  Duke  of  Bridgewater  v.  Egerton  (2  Vez.  121  ;  and  1  Bro.  C.  C. 
280  note),  and  Foley  v.  Burnell  (1  Bro.  C.  C.  274),  and  in  other  cases  on  heirlooms, 
those  words  were  omitted. 

In  this  case  Sir  Charles  Henry  Ibbetson  was  born  at  the  time  when  the  will  was 
made,  and,  consequently,  long  before  the  testator's  death :  he,  therefore,  is  clearly 
within  the  line  of  perpetuity ;  and  as  he  answers  the  description  of  tenant  in  tail  in 
possession  of  the  mansion-house  of  the  age  of  21,  the  chattels  in  question,  to  the  use 
of  which  the  late  Sir  Charles  was  entitled  during  his  life,  are  now  absolutely  vested 
in  him.  But  suppose  that  it  were  possible  to  say  that  the  time  has  not  yet  arrived 
when  there  is  a  tenant  in  tail  in  possession  of  the  age  of  21,  still  the  chattels  are  to 
be  used  and  enjoyed  by  the  person  for  the  time  being  in  possession  of  the  mansion- 
house.  That  person  is  the  present  Sir  Charles  Henry ;  and  he  having  once  become 
entitled  to  the  chattels,  there  is  no  valid  gift  over  by  which  they  can  be  taken  away 
from  him.     Consequently,  in  any  view  of  the  case,  they  are  now  his  property. 

•  [513]  In  addition  to  the  cases  above  mentioned,  Gower  v.  Grosvenor  (5  Madd.  337), 
and  Ellicmnhe  v.  Gomperts  (3  Myl.  &  Craig,  127),  were  cited  for  the  Defendant. 

Mr.  Turner  appeared  for  the  executors. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  On  the  11th  of  October  1814  Sir 
Henry  Carr  Ibbetson  made  his  will.  At  that  time,  by  virtue  of  a  settlement  made  on 
his  marriage  with  Lady  Alicia  Mary  Ibbetson,  his  mansion-house  at  Denton  Park  stood 
settled  to  the  use  of  himself  for  life,  with  remainder  to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  the  first  and  other  sons  of  the  marriage, 
severally  and  successively,  in  tail  male,  with  remainder  to  the  use  of  Sir  Henry  Carr 
Ibbetson  in  fee. 

By  his  will.  Sir  Henry  Carr  Ibbetson  devised  the  reversion  in  fee  of  his  mansion- 
house  to  the  use  of  his  brother,  the  late  Sir  Charles  Ibbetson,  for  his  life,  with  remainder 
to  trustees  to  preserve  contingent  remainders,  with  remainder  to  the  use  of  the  first  and 
other  sons  of  Sir  Charles  Ibbetson,  severally  and  successively,  in  tail  male,  with 
remainder  to  the  use  of  his  brother,  John  Thomas  Ibbetson,  in  like  manner  in  strict 
settlement,  with  remainder  to  the  use  of  his  own  daughters,  severally  and  successively, 
in  tail  male,  with  several  remainders  over  for  life  and  in  tail,  with  remainder  to  his 
own  right  heirs.  He  then  gave  in  the  words  following  : — "  I  give  and  bequeath  unto 
William  Charlton  and  Matthew  Wilson,  their  executors,  administrators  and  assigns, 
all  my  plate,  pictures,  books  and  household  furniture  in  and  about  my  mansion-house 
at  Denton  Park,  upon  trust  to  permit  the  same  to  be  used  and  enjoyed  by  the  [51^"]  person 
and  persons  who,  for  the  time  being,  shall  be  entitled  in  possession  to  my  said  mansion-house 
under  or  by  virtue  of  the  settlement  made  upon  my  marriage  or  of  the  limitations  contained  in 
this  my  will  until  a  tenant  in  tail  of  the  age  of  21  years  shall  be  in  the  possession  of  my  said 
mansion-house,  and  then  the  said  plate,  pictures,  books  and  household  furniture  are  to  go 
and  belong  to  such  tenant  in  tail.  I  give  and  bequeath  all  the  rest  and  residue  of  my 
personal  estate  and  effects,  after  payment  of  my  just  debts,  funeral  and  testamentary 
expenses  and  legacies,  and  subject  thereto,  unto  the  person  who,  at  my  decease,  will 
be  beneficially  entitled,  in  possession,  to  my  said  mansion-house  at  Denton  Park ;  and 
I  constitute  and  appoint  my  said  brother,  Charles  Ibbetson,  executor  of  this  my  will." 
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He  afterwards  made  a  codicil  not  affecting  the  mansion-house,  the  specific  gift  or 
the  residuary'  bequest,  and  died  in  1825  without  issue.  In  September  1825  the  will 
was  proved  by  Sir  Charles  Ibbetson,  who,  on  the  testator's  decease,  became  benefici- 
all_v  entitled,  in  possession,  to  the  mansion-house,  and,  consequently,  was  his  residuary 
legatee.  He  has  died  lately.  Before  the  testator's  death,  the  present  Sir  Henry 
Charles  Ibbetson,  the  eldest  son  of  Sir  Charles  Ibbetson,  was  born,  and  has  now 
attained  the  age  of  21  years. 

The  question  is,  who  became  entitled  to  the  subjects  of  the  specific  gift  1 

The  words  in  this  case  are  singular  and  unlike  the  words  in  any  other  case.  The 
gift  is  in  the  form  of  a  simple  declaration  of  trust,  not  requiring  any  settlement  to  be 
executed.  It  has  no  such  qualifying  words  as  are  found  in  the  case  of  Goiver  v. 
Grosrenor  and  other  cases,  namely,  "  as  far  as  they  can  by  law,"  or  "  as  far  as  [515]  the 
rules  of  law  and  equity  will  permit."  The  gift  referring  to  the  limitations  of  the  mansion- 
house  in  the  settlement  and  in  the  will  meant  to  pass  the  chattels  in  succession  :  but 
the  trust  is  so  expressed  that,  if  it  were  literally  carried  into  effect  it  might  have 
happened,  to  use  the  expression  of  Lord  Eldon  in  JFare  v.  Polhill,  that  no  tenant  in 
tail  of  the  age  of  21  years  might  have  been  in  possession  of  the  mansion-house  for 
two  centuries,  and,  consequently,  the  absolute  interest  in  the  plate  and  other  articles 
would  not  have  vested  during  that  time.  In  ^fars^lall  v.  Hollmvay,  the  same  great 
authority  says  :  "  The  trust  in  this  case  for  accumulation,  I  think  bad ;  because  it  may 
last  for  ages : "  and,  under  the  will  of  Sir  Henry  Carr  Ibbetson,  the  suspension  of 
the  vesting  of  the  chattels  might  have  endured  for  ages. 

The  fact  that  a  tenant  in  tail  of  the  age  of  21  years  has  become  possessed  of  the 
mansion-house  within  the  space  of  21  years  from  the  death  of  the  testator  is 
immaterial :  for  the  validity  of  the  gift  must  be  determined  by  considering  how  it 
stood  at  the  death  of  the  testator ;  and,  unless  it  was  then  such  as  that,  if  it  ever  took 
effect  at  all,  it  must  of  necessity  have  vested  the  absolute  interest  in  someone  within 
the  period  allowed  by  law,  it  was  bad  then  and  must  be  so  now.  For,  as  Sir  William 
Grant  said  in  Lord  Southampton  v.  Marquis  of  Hertford,  "  An  executory  devise  exceed- 
ing the  allowed  limits  is  void  in  toto."  And  in  ToUemache  v.  Earl  of  Coventry  Lord 
Brougham  says :  "  To  argue  from  the  fact  that  the  person  was  in  esse  at  the  date  of 
the  will  who  became  Lord  Vere  is  to  rely  upon  an  accident.  The  event  might  have 
been  otherwise.  He  would  not,  ex  necessitate,  answer  the  description  within  the 
allowed  period.  The  estate  must  be  certain,  so  as  within  the  time  to  vest  in  the 
person  described."  And,  after  [516]  the  fullest  consideration,  I  am  of  opinion  that,  so 
far  as  the  gift  was  framed  to  take  effect  after  the  death  of  Sir  Charles  Ibbetson,  it  was 
void.  Whether  it  was  good  as  a  gift  to  him  for  life  only  and  void  as  a  gift  in 
remainder  after  his  death,  or  whether  it  might  be  construed  as  a  gift  absolutely  to 
Sir  Charles  Ibbetson,  according  to  what  seems  to  have  been  the  opinion  of  Lord 
Brougham  upon  the  gift  in  Lord  Vere's  will  to  the  third  Lord  Vere,  it  is  not  necessary 
to  decide ;  because  Sir  Charles  Ibbetson  was  residuary  legatee. 

Upon  the  whole,  I  think  that,  under  the  will  of  Sir  Henry  Carr  Ibbetson,  Sir 
Charles  took  absolutely  the  subjects  of  the  specific  gift. 

The  decree,  which  was  dated  the  8th  of  May  1840,  declared  that  the  bequest  of 
the  plat€,  pictures,  books  and  household  furniture  contained  in  the  will,  so  far  as  it 
was  intended  to  take  effect  from  and  after  the  death  of  Sir  Charles  Ibbetson,  was  void  ; 
and  that  the  plate,  pictures,  books  and  household  furniture  fell  into  and  formed  part 
of  the  testator's  residuary  personal  estate  from  and  after  the  death  of  Sir  Charles 
Ibbetson  :  and  it  was  referred  to  the  Master  to  inquire  and  state  to  the  Court  what 
the  plate,  pictures,  books  and  household  furniture  consisted  of,  and  which  of  them,  or 
■what  part  thereof,  were  taken  possession  of  by  the  Defendant  Sir  Charles  Henry 
Ibbetson,  as  mentioned  in  his  answer.  And  it  was  ordered  that  the  Defendant  Sir 
Charles  Henry  Ibbetson  should  deliver  up  such  of  the  plate,  pictures,  books  and 
household  furniture  as  were  so  taken  possession  of  by  him  to  the  Defendants  John 
Thomas  Selwyn  and  Dame  Alicia  Mary  Ibbetson,  the  executor  and  executrix  of  the 
testator  Sir  Henry  Carr  Ibbetson.(l) 

(1)  So  in  brief. 
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[517]  Sir  Charles  Henry  Ibbetson  appealed  to  the  Lord  Chancellor  from  the 
above  decree;  but,  on  the  19th  of  November  1840,  his  Lordship  dismissed  the  appeal 
with  costs. 

[517]     GoosEMAN  V.  Dann.     Feb.  7,  1840. 

Clerk  in  Court.     Injunction. 

A  Defendant's  Clerk  in  Court  is  not  his  agent  for  the  purpose  of  receiving  notice  of 
an  injunction  granted  in  the  cause. 

On  the  27th  of  January  the  Plaintiff  obtained  an  order  for  the  common  injunction 
for  want  of  answer  to  restrain  an  action  brought  by  the  Defendant  against  the- 
Plaintiff;  and,  on  the  morning  of  the  SQth,  the  order  was  passed  and  entered.  About 
half-past  12  o'clock  on  the  same  day  the  Plaintiff  served  the  order  on  the  Defendant's 
Clerk  in  Court  by  delivering  to  him  a  copy  thereof,  and,  at  the  same  time,  shewing 
him  the  original.  About  four  hours  afterwards  the  Defendant's  town  agent  left  the 
declaration  in  the  action  at  the  office  of  the  Plaintiff's  solicitor. 

A  motion  was  now  made  for  the  Plaintiff  to  commit  the  Defendant  and  his  Clerk 
in  Court  for  a  breach  of  the  injunction,  or  that  all  proceedings  in  the  action  taken 
since  the  27th  of  January  might  be  set  aside  with  costs. 

Mr.  Knight  Bruce  and  Mr.  Hislop  Clarke,  in  support  of  the  motion.  The  order 
for  the  injunction  was  obtained  on  the  27th  of  January.  At  that  time  the  declaration 
in  the  action  had  not  been  delivered ;  therefore  the  injunction  stayed  all  proceedings 
at  law.  An  order  for  an  injunction  stays  all  proceedings  at  law  ;  but  without  notice 
of  it  there  can  be  no  contemptuous  breach.  The  Clerk  in  Court  is  the  agent  for  the 
party ;  he  had  notice  of  the  injunction  several  hours  before  the  declaration  was  [518} 
delivered ;  therefore,  at  all  events,  the  action  must  be  restored  to  the  position  in 
which  it  was  at  the  time  when  the  order  for  the  injunction  was  obtained.  Tarleton  v. 
Dyer  (1  Euss.  &  Myl.  1),  Lorimer  v.  Lorimer  (1  Jac.  &  Walk.  284),  Boswell  v.  Tucker 
(2  Keen,  188),  Stephens  v.  Neale  (1  Madd.  550),  Taylor  v.  Sheppard  (1  You.  &  Coll.  94). 

Mr.  Jacob  and  Mr.  Lowndes,  for  the  Defendant,  said  that  the  Clerk  in  Court  was. 
not  agent  for  the  party  for  all  purposes,  but  only  to  receive  20s.  costs  on  the  amend- 
ment of  the  bill,  and  in  other  cases  in  which  the  practice  of  the  Court  required 
service  upon  him. 

Mr.  Knight  Bruce,  in  reply,  said  that  independent  of  notice  an  injunction 
operated  from  the  time  when  the  order  for  it  was  made.  Rattray  v.  Bishmy  (3  Madd. 
220). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  am  asked  in  this  case  either  to 
commit  the  Defendant  and  the  town  agent  of  his  attorney  in  the  country,  or  to  make 
void  the  step  which  has  been  taken  at  law  ;  but  I  am  of  opinion  that  I  cannot  do 
either  the  one  or  the  other  of  those  things. 

The  Clerk  in  Court  is  the  agent  for  the  party  to  receive  notice  of  the  proceedings 
in  the  cause  :  but  an  injunction  is  extraneous  to  the  cause,  and  not  a  proceeding  in  it : 
and  I  have  always  understood  that  an  injunction  has  no  operation  unless  it  is  served 
either  on  the  Defendant  personally,  or  on  some  person  who,  by  an  order  of  the  Court,, 
has  been  substituted  for  the  Defendant. 

Motion  refused  with  costs. 

[519]    Charles  Edward  Mangles  v.  The  Grand  Collier  Dock  Company. 

Feb.  14,  15,  1840. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  177 ;  4  Jur.  333.     See  Prestm  v.  Grand  Collier  Dock 
Covipanij,  1840,  11  Sim.  327.] 

Fraud  in  obtaining  a  Local  Act  of  Parliament.     Demuirer.     Equity. 

A  bill  for  forming  a  dock  company  passed  in  the  House  of  Commons,  before  three- 
fourths  of  the  capital  had  been  subscribed.     As  the  orders  of  the  House  of  Lords. 
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required  that  proportion  of  the  capital  to  be  subscribed  before  the  bill  could  be 
brought  into  that  House,  certain  of  the  subscribers  to  the  undertaking  subscribed 
for  additional  shares,  in  order  to  make  up  the  deficiency.  Those  persons  after- 
wards signed  a  memorandum  declaring  that  the  additional  shares  were  to  be  held 
in  trust  for  the  company.  The  bill  was  then  brought  into  the  House  of  Lords  and 
passed.  One  of  the  sections  provided  that,  on  the  trial  of  an  action  to  be  brought 
by  the  company  against  a  shareholder,  for  money  due  on  a  call,  it  should  only  be 
necessary  to  prove  that  such  call  was  made,  and  that  twenty-one  days'  notice  of  it 
was  given,  without  proving  the  appointment  of  the  directors  who  nuule  the  call ;  and  that 
the  company  should  thereupon  be  entitled  to  recover,  unless  it  should  appear  that 
the  call  exceeded  X5  per  share,  or  that  the  required  notice  had  not  been  given.  At 
the  first  meeting  of  the  company  directors  were  chosen  ;  at  another  meeting  it  was 
resolved  that  the  trust  declared,  by  the  memorandum  of  the  additional  shares,  should 
be  annulled,  and  thai  those  shares  should  be  transferred  to  the  secretary  for  the 
use  of  the  company ;  but  the  members  present  at  those  meetings  did  not  hold  the 
number  of  shares  required  by  the  Act,  to  constitute  a  valid  meeting,  exclusive  of 
the  additional  shares.  Afterwards  the  directors  having  made  a  call,  the  company 
brought  an  action  against  one  of  the  original  subscribers  for  the  amount  of  it; 
whereupon  he  tiled  a  bill  to  restrain  the  action,  alleging  that  the  additional  subscrip- 
tions were  fraudulently  iiunle,  and  consequently  the  meetings  were  not  duly  consti- 
tuted, and  the  appointment  of  the  directors  who  had  made  the  call,  and  the  other 
proceedings  of  those  meetings,  were  invalid  ;  but  that,  bi/  tJie  special  provisions  of  tlie 
Act,  he  was  prevented  from  giving  evidence  at  the  trial  of  the  action  to  shew  that  the 
appointment  of  the  directors  was  not  duly  nuule.  A  demurrer  to  the  bill  for  want  of 
equity  was  allowed. 

On  the  16th  of  February  1837  certain  persons,  having  agreed  to  form  a  company 
for  the  purpose  of  making  wet  docks  at  or  near  Kotherhithe  and  Deptford,  to  be 
called  the  Grand  Collier  Docks,  and  to  apply  for  an  Act  of  Parliament  to  enable  them 
to  carry  their  project  into  [520]  effect,  executed  an  indenture,  called  the  Parliamentary 
deed  or  contract,  by  which  they  mutually  covenanted  with  each  other  that  they  had 
subscribed  the  sums  set  opposite  to  their  respective  names,  for  the  purpose  of  making 
and  maintaining  the  projected  docks,  and  authorizing  the  sale  and  purchase  of  the 
property  belonging  to  the  Grand  Surrey  Canal  and  East  Country  Dock  Companies 
(which  was  to  be  included  in  the  projected  docks)  in  such  manner  as  should  be  pro- 
vided for  by  an  Act  to  be  applied  for  in  the  then  session  of  Parliament ;  and  further, 
that  they  would  pay  the  amount  of  their  respective  subscriptions,  within  five  years 
from  the  passing  of  the  Act,  in  such  sums  and  at  such  times  as  the  directors  or  others 
authorized  by  the  Act  should,  in  conformity  to  the  provisions  thereof,  direct. 

The  Plaintiff  executed  that  deed  as  a  subscriber  to  the  undertaking  for  .50  shares. 

By  the  deed  of  management,  which  bore  even  date  with  the  Parliamentary  deed, 
and  was  executed  by  29  persons,  who  subscribed  the  same  for  25-5  shares,  but  which 
was  not  executed  by  the  Plaintiff,  eleven  of  the  promoters  of  the  undertaking  were 
formed  into  a  committee  for  managing  the  affairs  of  it  until  the  Act  of  Parliament 
should  be  obtained ;  and  it  was  agreed,  amongst  other  things,  that  the  capital  of 
the  undertaking  should  be  £.5.50,000,  to  be  divided  into  11,000  shares  of  £-50  each. 

One  of  the  members  of  the  provisional  committee  neither  signed  the  Parliamentary 
deed  nor  subscribed  for  any  shares. 

[521]  On  the  17th  of  February  1837  a  bill  for  making  the  proposed  docks  was 
brought  into  the  House  of  Commons,  and  passed  that  House  on  the  29th  of  June 
following.  At  that  time  the  Parliamentary  deed  was  not  executed  by  more  than 
34. persons,  who  had  subscribed  for  4.5-5  shares,  forming  a  capital  of  £22,750;  but 
as,  by  the  Standing  Orders  of  the  House  of  Lords,  the  bill  could  not  be  brought  into 
that  House  until  three-fourths  of  the  capital  had  been  subscribed  by  the  parties  to 
the  Parliamentary  deed,  nine  persons,  six  of  whom  were  members  of  the  provisional 
committee,  executed  the  Parliamentary  deed  as  additional  subscribers  for  1000 
shares  each  ;  and  another  person  executed  it  as  a  subscriber  for  500  shares ;  making 
an  additional  subscription  of  £475,000.  On  the  12th  of  July  1837  a  Committee  of 
the  House  of  Lords  reported  that  they  had  agreed  to  the  bill ;  and  the  bill  in  this 
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cause  alleced  that  such  report  was  made  on  the  faith  and  confidence  that  the  Parlia- 
mentary tfeed  had  been  duly  and  honestly  executed,  and  that  the  parties  executing 
the  same  had,  thereby,  bond  fidn  subscribed  for  and  intended  to  become  the  owners 
of  the  number  of  shares  set  against  their  respective  names  in  the  schedule  to  that 
deed.  On  the  15th  of  July  1837  the  bill  received  the  Royal  assent,  and  was  in- 
tituled :  "  An  Act  for  making  Wet  Docks  and  other  Works,  on  the  South  Side  of 
the  River  Thames,  at  or  near  Rotherhithe  and  Deptford,  in  the  Counties  of  Surrey 
and  Kent,  to  be  called  the  Grand  Collier  Docks."  By  that  Act  the  persons  who  had 
subscribed  .and  who  should  thereafter  subscribe  to  the  undertaking  were  incor- 
porated by  the  name  of  "The  Grand  Collier  Dock  Company,"  and  they  were 
empowered  to  raise  not  exceeding  £5.50,000,  to  be  divided  into  shares  of  £50  each  ; 
and  after  reciting  that  the  probable  expense  of  making  the  docks  and  other  works, 
[522]  thereby  authorized,  would  amount  to  £550,000,  three-fourths  ivhereof  had  been 
alrewli/  subscribed  for  by  several  persons  %mder  a  contract  binding  them,  their  heirs,  executors, 
&c.,  for  the  payment  of  the  several  sums  by  them  respectively  subscribed  for ;  it  was  therefwe 
enacted  that  the  whole  of  the  £550,000  should  be  subscribed  fo^;  in  like  manner,  before  any  of 
the  powers  given  by  the  Act  in  relation  to  the  compulsmy  taking  of  lands  for  the  purposes 
of  the  said  docks  and  other  works  should  be  put  in  farce  :  that  the  first  general  meeting  of 
the  company  should  be  held  within  six  months  after  the  passing  of  the  Act,  at  which 
12  proprietors  of  10  shares  each  were  to  be  chosen  directors  of  the  company;  and 
that,  afterwards,  there  should  be  half-yearly  general  meetings  in  the  third  week  in 
February  and  the  third  week  in  August  in  every  year,  and  so  many  special  general 
meetings  as  the  directors  should  think  proper  to  convene ;  that  if,  at  any  general  or 
special  general  meeting,  there  should  not  he  ten  or  more  proprietors  present  who  should  be 
entitled  to  vote  in  respect  of  at  least  1 000  shares,  no  choice  of  directors  should  be  made  nor  any 
hisiness  transacted :  that  no  proprietor  of  any  share  on  which  any  call  should  have  been 
made  should,  after  the  day  appointed  for  payment  of  the  same,  be  allowed  to  vote  or 
act  as  a  director  at  any  meeting,  if  objected  to,  until  the  money  called  for  on  such 
share  should  have  been  fully  paid ;  that  the  orders  and  proceedings  of  all  meetings 
and  of  the  directors  should  be  entered  in  a  book  and  signed  by  the  chairman,  and,  when 
so  entered  and  signed,  should  be  allowed  to  be  read  in  evidence,  in  all  Courts  and  before 
all  Judges,  Justices  and  others,  without  proof  of  such  meetings  having  been  duly  con- 
vened, or  of  the  persons  making  or  entering  such  orders  and  proceedings  being  proprie- 
tors or  directors  or  of  the  signature  of  the  chairman  ;  all  of  which  last-mentioned  acts 
should  be  [523]  presumed  ;  that  if  any  subscriber  should  make  default  in  payment  of 
such  proportion  of  his  subscription  as  should  be  called  for  by  the  directors,  the  company 
might  sue  for  and  recover  the  same  in  any  Court  of  Record,  or  the  directors  might 
declare  his  shares  to  be  forfeited  ;  that  in  any  action  to  be  brought  by  the  company 
against  any  shareholder,  for  money  due  in  respect  of  any  call,  it  should  be  sufficient 
for  the  company  to  declare  and  allege  that  the  Defendant,  being  the  proprietor  of  a 
share  in  the  undertaking,  was  indebted  to  the  company  in  such  sum  of  money  as  the 
calls  in  arrear  should  amount  to,  for  a  call  or  so  many  calls  of  such  sums  of  money 
upon  a  share  belonging  to  the  Defendant,  whereby  an  action  had  accrued  to  the 
company  by  virtue  of  the  Act,  without  setting  forth  the  special  matter ;  and,  on  the 
trial  of  such  action,  it  should  only  be  necessary  to  prove  that  the  Defendant,  at  the 
time  of  making  such  respective  calls,  was  a  proprietor  of  a  share  in  the  undertaking, 
and  that  such  call  was  in  fact  made,  without  proving  the  appointment  of  the  directors  who 
made  such  calls,  or  any  other  matter  whatsoever  ;  and  the  company  should  thereupon  be 
entitled  to  recover  what  should  appear  due  on  such  calls,  imless  it  should  appear  that 
any  such  call  exceeded  £5  per  share  (which  was  the  amount  limited  by  the  Act),  or  was 
made  payable  before  the  end  of  two  calemlar  montJis  from  the  day  appointed  for  payment  of 
the  preceding  call,  or  that  21  days'  notice  of  the  call  had  not  been  given  as  thereinbefore 
required  ;  and  in  order  to  prove  that  the  Defendant  was  the  proprietor  of  such  share 
in  the  undertaking  as  was  alleged,  the  production  of  the  book  in  which  the  company 
was,  by  the  Act,  directed  to  enter  the  names  and  descriptions  of  the  proprietors  and 
the  number  of  shares  held  by  them  should  be  pimd  facie  evidence :  that  it  should  be 
lawful  for  the  proprietors  to  sell  their  shares,  subject  [524]  to  the  following  rules  and 
conditions  ;  that  is  to  say,  that  the  deed  or  conveyance  should  be  kept  by  the 
company ;  and  that  the  clerk  or  secretary  of  the  company  should  enter,  in  a  book  to 
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be  kept  for  that  purpose,  a  memorial  of  the  sale,  and  endorse  the  entry  on  the  deed 
of  sale,  and  make  an  endorsement  of  the  transfer  on  the  back  of  the  certificate  of 
each  share  sold,  and  deliver  the  same  to  the  purchaser  for  his  security  ;  and  that  such 
endorsement,  being  signed  by  the  secretary  or  clerk,  should  be  considered,  in  every 
resp)ect,  the  same  as  a  new  certificate  ;  and,  until  such  memorial  should  have  been  made 
and  entered,  the  seller  should  remain  liable  far  all  future  calls,  and  the  purchaser  should  have 
no[share  of  the  profits  of  the  undertaking,  nor  any  vote  as  a  proprietor ;  thai  no  person  should 
sell  any  share  upon  tvhich  any  call  should  have  been  made,  after  the  day  appointed  for  the 
payment  of  the  same,  unless  he  should  have  paid  the  sum  called  for ;  and  that  the  Act 
should  be  deemed  a  public  Act,  and  should  be  judicially  taken  notice  of  as  such  by 
all  Judges,  Justices  and  others. 

The  bill,  after  stating  as  above,  alleged  that,  on  the  12th  of  January  1838,  an 
illegal  or  pretended  meeting  was  held  for  the  purpose  of  choosing  directors  of  the 
company,  and  12  proprietors  (eight  of  whom  had  subscribed  for  the  additional  shares), 
were  then  chosen  directors ;  but  the  persons  present  at  that  meeting  did  not  hold 
more  than  321  shares  in  the  whole ;  that,  previously  to  the  holding  of  such  meeting, 
those  eight  persons  set  their  initials  to  a  memorandum  in  the  following  words :  "The 
shares  subscribed  for  this  day  by  the  provisional  committee  of  the  Grand  Collier 
Dock  Company  are  to  be  held  in  trust  for  the  company,  and  to  be  allotted  and  sold 
only  by  a  vote  of  the  majority  of  [525]  the  said  provisional  committee  similarly 
subscribing ;  all  benefits  and  profits  in  any  way  arising  from  the  allotting  or  sale  of 
such  shares  to  be  held  for  the  company,  and  not  for  the  said  subscribers.  London, 
4th  July  1837  ;"  that  a  similar  memorandum  had  been  previously  signed  by  the  two 
other  subscribers  for  the  additional  shares  ;  that  no  general  meeting  of  the  company, 
save  only  the  said  illegal  or  pretended  meeting,  was  held  during  the  year  1838  ;  but 
some  of  the  persons  so  nominated  directors  as  aforesaid  met  from  time  to  time,  and 
assumed  to  act  as  a  board  of  directors ;  that  a  special  general  meeting  of  the  company 
was  held  on  the  27th  of  June  1839,  at  which  were  present  persons  holding,  hmiA  fide, 
396  shares  only  ;  but  seven  of  the  holders  of  the  additional  shares  being  also  present, 
their  names,  in  order  to  give  a  colour  to  the  meeting,  were  entered  in  the  books  of 
the  company,  as  then  holding  those  additional  shares ;  and  at  such  meeting  the 
following  entry  was  made  in  the  books  of  the  company  :  "  At  a  special  general  meet- 
ing of  the  proprietors  of  the  Grand  Collier  Dock  Company,  the  following  proprietors 
were  present,  holding  7000  shares  and  upwards  :(1)  Resolved  that  the  trust  entered 
into  for  the  benefit  of  the  company  by  the  memorandum,  dated  the  -Ith  of  July  1837, 
and  on  that  day  lodged  in  the  hands  of  the  solicitor  of  the  company,  be  hereby 
annulled,  and  that  the  8000  shares  so  subscribed  for  and  numbered  1001  to  9000  in 
the  register  share  book  of  the  company  be  now  transferred  to  Mr.  John  Smith,  the 
secretary  of  the  company,  to  be  issued  from  time  to  time,  for  the  use  of  the  company, 
by  a  vote  of  the  board  ; "  that,  by  some  mistake  or  omission,  the  names  of  the  two 
other  subscribers  for  the  additional  shares  were  omitted  in  that  resolution  ;  that, 
pursuant  to  such  resolution,  all  the  persons  therein  named  made  [526]  a  nominal  and 
fraudulent  transfer  of  their  1000  additional  shares  each,  so  fraudulently  subscribed 
for  in  the  Parliamentary  deed,  into  the  name  of  the  secretary  in  trust  for  the  com- 
pany ;  that  such  transfers  were  colourable  and  fraudulent,  and  made  to  relieve  the 
parties  from  any  responsibility  they  had  incurred  by  executing  the  Parliamentary 
deed  or  contract ;  that  in  the  books  of  the  company  some  colourable  entries  or 
entry  were  or  was  made,  declaring  that  the  other  additional  1500  shares  fraudulently 
subscribed  for  were  held  by  the  subscribers  in  trust  for  the  company  ;  that  in  the 
books  of  the  company  the  shares  bond  fide  subscribed  for  were  numbered  1  to  605 
both  inclusive  ;  that  230  shares  were  entered  in  the  books  as  if  held  or  subscribed 
for  by  the  solicitor  to  the  company,  and  were  therein  numbered  606  to  835  both 
inclusive;  that,  on  the  2d  of  July  1839,  another  illegal  or  pretended  meeting  of  the 
pretended  directors  was  held,  when  it  was  resolved  that  a  call  of  £o  per  share 
should  be  made,  and  that  the  registered  proprietors  should  be  requested  to  pay  the 
said  call  upon  their  respective  shares,  on  or  before  the  21st  of  August  then  next  ; 
that,  on  the  2d  of  August   1839,  the  Plaintiff,  agreeably  to  the  provisions  of  the 

(1)  Here  followed  the  names  of  the  proprietors  present. 
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Act  of  Parliament,  transferred  his  shares  to  Arthur  Molony,  and  that  a  memorial 
of  such  transfer  was  duly  made  in  the  books  of  the  company,  and  the  entry  of 
such  memorial  was  endorsed  on  the  deed  of  transfer  of  the  shares,  and  an  endorse- 
ment of  such  transfer  was  made  on  the  back  of  the  certificate  of  each  share  so 
transferred  and  signed  by  the  secretary  of  the  company,  and  by  him  delivered  to 
Molony,  %vhcrehy  the  Plaintiff  ceased  to  he  a  member  of  the  company,  and,  thenceforth,  ceased 
to  be  liable  to  pay  the  call  of  £5  a  share:  that,  on  the  26th  of  August  1839,  at  an 
illegal  or  pretended  meeting  of  four  of  the  pretended  directors,  it  was  resolved  : 
[527]  "  That,  subject  to  the  confirmation  of  the  proprietors  at  the  half-yearly  general 
meeting  to  be  held  on  the  1 3th  September,  400  shares  of  this  company,  paid  up  in  full, 
be  placed  in  the  hands  of  Mr.  George  Burnand,  stockbroker,  in  trust  for  the  following 
purposes :  that,  provided  the  10,000  shares  of  the  company  now  remaining  unsold 
shall  be  disposed  of,  registered,  and  the  sum  of  £o  per  share  paid  to  the  account  of 
this  company  on  or  before  the  4th  of  April  1840,  or  if  by  any  means  a  clause 
compulsory  on  colliers  to  unload  in  docks  shall  be  obtained  previous  to  the  4th  of 
April  1840,  then  and  in  such  case,  or  in  the  event  of  either  of  them  happening,  Mr. 
Burnand  is  on  the  5th  of  April  1840  to  deliver  such  shares  to  the  order  of  Major 
Eichardson  ;(1)  but  provided  neither  of  the  said  events  occur,  Mr.  Burnand  is,  on 
the  5th  of  April  1840,  to  deliver  to  Captain  Guyon,  the  chairman  of  the  said 
company,  the  said  shares  for  the  benefit  of  the  said  company  :  "  that  the  10,000 
shares  mentioned  in  the  said  resolution  were  numbered  in  the  books  of  the  company, 
1001  to  11,000  both  inclusive:  that  another  illegal  or  pretended  meeting  of  the 
pretended  directors  was  held  on  the  11th  of  September  1839,  at  which  it  was  resolved 
that,  in  pursuance  of  the  agreement  that  day  concluded  with  the  solicitor  of  the 
company,  230  shares,  upon  each  of  which  £5  had  been  paid,  should  be  issued  to  him : 
that  the  230  shares  mentioned  in  the  last  resolution  were  numbered  606  to  835 
both  inclusive :  that  another  illegal  or  pretended  meeting  of  the  company  was  held  on  the 
27th  of  September  1839,  and  an  entry  of  such  meeting  was  made  in  one  of  the  books 
of  the  company,  which  was  partly  as  follows  :  "  At  the  adjourned  half-yearly  general 
[528]  meeting  of  the  proprietors  of  the  Grand  Collier  Dock  Company,  held  on  the 
27th  of  September  1839,  the  following  proprietors  were  present  holding  1000  shares 
and  upwards,(2)  &c.,  &c.  The  secretary  was  requested  to  read  the  resolution  passed 
at  a  board  of  directors  held  on  the  13th  of  September,  with  reference  to  the  disposal 
of  the  remainder  of  the  shares  of  the  company  subject  to  the  confirmation  of  the 
general  meeting  to  be  held  this  day,  and  such  resolutions  being  as  follows  : — •'  Resolved, 
subject  to  the  confirmation  by  the  proprietors  at  the  half-yearly  general  meeting  to  be 
held  this  day,  or  by  adjournment  of  such  meeting,  that  400  shares  of  the  company, 
paid  up  in  full,  but  not  bearing  interest,  be  placed  in  the  hands  of  Mr.  Sewell  of 
Salter's  Hall,  in  trust  for  the  following  purpose ;  that,  provided  the  10,000  or  other 
remaining  shares  of  the  company  on  hand  shall  be  disposed  of  and  registered,  and 
the  sum  of  £5  per  share  paid  to  the  account  of  this  company  on  or  before  the  4th 
day  of  April  1840,  then  and  in  such  case  Mr.  Sewell  is  immediately  to  deliver  up  such 
shares  to  Mr.  George  Burnand  or  to  his  assigns,  to  be  applied  or  disposed  of  in  such 
manner  as  he  may  think  proper,  but  in  the  event  of  such  shares  not  being  disposed  of, 
registered,  and  the  sum  of  £5  per  share  paid  to  the  account  of  the  company,  then  the 
said  400  shares  to  be  delivered  up  to  the  secretary  of  the  company.'  It  was  moved, 
seconded  and  carried  that  the  foregoing  resolution  passed  by  the  board  of  directors 
is  hereby  approved  and  confirmed,  and  the  directors  are  requested  to  carry  the 
purposes  of  the  same  into  operation  without  loss  of  time.(3)  J.  W.  Hulme  (one  of 
the  subscribers  for  the  additional  shares),  [529]  having  signed  the  Parliamentary 
subscription  list  in  trust  for  the  company  for  1000  shares,  and  registered  No.  9501 
to  10,500 ;  it  was  moved,  seconded  and  resolved  that  the  said  trust  should  be  annulled, 
and  that  the  said  shares  should  be  transferred  to  the  secretary  of  the  company  for 

(1)  'This  gentleman  was  a  director  of  the  company,  and  one  of  the  subscribers  for 
the  additional  shares. 

(2)  Here  followed  their  names. 

(3)  There  appears  to  be  some  inconsistency  between    this   resolution   and   the 
resolution  of  the  26th  of  August  1839. 
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the  benefit  of  the  company,  as  the  board  of  directors  might  order : "  that  the  230 
shares  mentioned  in  the  entry  of  the  27th  of  September  1839,  as  held  by  the  solicitor 
to  the  compan}',  were  the  230  shares  thereinbefore  mentioned  :  that  at  no  one  of  the 
said  pretended  special  meetings  of  the  company  10  or  more  proprietors  ever  attended  ; 
and  that  there  never  were  at  any  period  since  the  passing  of  the  Act  any  legally 
appointed  directors  ;  and  that  all  the  before-mentioned  meetings,  resolutions  and 
proceedings,  and  all  other  resolutions  passed  at  any  pretended  special  meetings  of  the 
company,  and  all  entries  thereof,  and  all  resolutions  passed  at  any  pretended  board 
or  boards  of  any  pretended  directors  of  the  company,  and  all  entries  thereof,  and  the 
call  of  £5  per  share  were  unauthorized  by  the  Act :  and  that,  in  case  the  fads  aforesaid 
could  appear,  or  evidence  thereof  he  giten  on.  the  trial  of  the  action  after  nuntioned,  a  verdict 
must  of  necessity  pass  for  the  Defendant  in  such  action  ;  that  in  consequence  of  the  utter 
failure  of  the  undertaking,  and  no  more  than  605  shares  therein  having  been  hmd  fide 
subscribed  for,  which,  if  paid  up  in  full,  would  only  raise  a  capital  of  £30,250,  it  had 
become  manifest,  as  the  fact  was,  that  long  before  the  call  was  made  it  was  impossible 
to  carry  on  the  undertaking,  and  that  the  attempt  to  make  the  projected  docks  had 
wholly  failed  ;  and  that  under  these  circumstances  no  call  could  be  made  upon  the 
subscribers  by  Wrtue  of  the  Act  or  otherwise  ;  and  that  long  before  the  said  pretended 
call  was  made  it  had  become  apparent,  as  the  fact  was,  that  the  [530]  undertaking 
had  become  a  bubble,  and  all  the  parties  actively  concerned  therein,  and  who  pretended 
to  act  as  directors  or  officers  thereof,  well  knew  it  had  become  impossible  to  dispose 
of  shares  in  the  undertaking  to  an  extent  sufficient  to  enable  the  parties  engaged 
therein  to  carry  the  Act  into  effect ;  and  that  such  call  was  not  only  made  by  persons 
unauthorized  by  the  Act  to  make  the  same ;  but  that  if  such  call  had  been  made  by 
legally  constituted  directors  it  would  have  been,  under  the  circumstances  aforesaid, 
a  gross  fraud  upon  the  Plaintiff  and  the  other  bond  fide  shareholders  :  that  notwith- 
standing the  circumstances  aforesaid,  an  action  was  brought  on  the  11th  of  October 
1839  by  the  company  against  the  Plaintiff,  for  the  purpose  of  compelling  him  to  pay 
the  call  of  £5  per  share  on  his  shares;  and  on  the  29th  of  November  1839  the 
Plaintiff  pleaded  to  the  action,  first,  that  he  never  was  indebted  in  manner  and  form 
as  in  the  declaration  alleged  ;  and  secondly,  that  he  was  not  proprietor  of  the  shares 
in  manner  and  form  as  in  the  declaration  alleged  :  but  in  consequence  of  the  special 
provisions  contained  in  the  Act,  he  would  be  unable  to  give  on  the  trial  of  the  action  sucli 
exidence  as  would  support  such  pleas.  The  bill  then  contained  the  usual  charge  as  to 
documents  in  the  possession  of  the  Defendants ;  and  it  prayed  that  the  Defendants 
might  be  perpetually  restrained  from  further  proceeding  in  the  action,  and  from 
commencing  or  prosecuting  any  other  action  against  the  Plaintiff,  in  respect  of  the 
matters  aforesaid  ;  and  that  all  declarations  which  might  be  necessary  to  give  effect 
to  the  relief  which  the  Plaintiff  was  entitled  to  in  the  suit  might  be  made  ;  and  that 
all  orders,  directions  and  accounts  might  be  made  and  decreed  which  were  necessary 
to  give  effect  to  such  declarations  ;  and  that  in  the  meantime  the  Defendants  might 
be  restrained  from  further  proceeding  in  [531]  the  action,  and  from  commencing  any 
other  action  against  the  Plaintiff  in  respect  of  the  matters  aforesaid. 

The  Defendants  demurred  to  the  bill,  for  want  of  equity  and  because  Molony  was 
not  a  party  to  it. 

Mr.  Jacob  and  Mr.  James  Russell,  in  support  of  the  demurrer.  The  Plaintiff 
insists,  by  his  bill,  that  he  is  not  bound  to  pay  the  call,  on  the  ground  that  the  persons 
bv  whom  it  was  made  were  not  legally  appointed  directors  of  the  company  :  but  the 
Act  of  Parliament  provides  that  the  appointment  of  the  directors  shall  not  be  called 
in  question  ;  and,  therefore,  we  contend  that  the  Plaintiff  is  bound  to  pay  the  call  if 
It  is  made  by  directors  de  facto,  whether  they  are  directors  de  jure  or  not.  We  shall, 
however,  shew  that  the  persons  by  whom  the  call  was  made  were  duly  chosen 
directors.  The  bill  states  that,  when  the  Act  of  Parliament  was  passed  by  the  House 
of  Commons,  the  Parliamentary  deed  was  executed  by  not  more  than  34  persons,  who 
subscribed  for  455  shares,  forming  a  capital  of  not  more  than  £22,750 :  but,  as  the 
Standing  Orders  of  the  House  of  Lords  required  three-fourths  of  the  capital  to  be  sub- 
scribed by  the  persons  executing  that  deed,  nine  gentlemen  (eight  of  whom  were, 
subsequently,  chosen  directors)  executed  the  deed,  as  additional  subscribers  for  1000 
shares  each,  and  another  gentleman  executed  it,  as  an  additional  subscriber  for  500 
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shares,  in  order  to  make  up  the  required  amount  of  subscription.  The  bill,  however, 
does  not  state  that  those  additional  subscriptions  were  colourable ;  and,  consequently, 
the  parties  by  whom  those  subscriptions  were  made  became  subject  to  the  same  legal 
and  equitable  liabilities  as  the  other  subscribers  were  subject  to.  The  bill  then 
repre-[532]-sents  that  eight  of  the  additional  subscribers  set  their  initials  to  a 
memorandum,  dated  the  4th  of  July  1837,  which  purported  that  they  intended  to  be 
trustees  of  their  additional  shares  for  the  company  :  but  the  bill  does  not  state  that 
the  company  then  accepted  them  as  such  trustees,  or  that  they  were  not  to  be  liable 
in  respect  of  their  additional  shares.  Therefore  more  than  ten  proprietors  entitled  to 
vote  in  respect  of  1000  shares  were  present  at  the  meeting  for  the  choice  of  directors 
held  on  the  12th  of  January  1838,  and  the  persons  who  were  then  cho.sen  directors 
were  duly  elected.  No  other  meeting  was  held  until  the  27th  of  June  1839  ;  and 
then,  and  not  before,  the  resolution  was  passed,  in  pursuance  of  which  the  additional 
shares  were  transferred  to  the  secretary,  in  trust  for  the  company.  The  bill  avers 
that  that  transfer  was  colourable  and  fraudulent ;  but  nothing  is  stated  to  shew  that 
it  was  so ;  and,  if  it  was,  the  consequence  is  that  the  shares  still  belong  to  the  parties 
who  subscribed  for  them.  There  can  be  no  doubt  that  there  was  present  at  all  the 
meetings  a  sufficient  number  of  shareholders  to  comply  with  the  requisitions  of  the 
Act. 

Another  ground  on  which  the  demurrer  for  want  of  equity  may  be  supported  is 
that  the  facts  stated  in  the  bills  constitute,  if  true,  a  legal  defence  to  the  action : 
and,  therefore,  the  Defendant  ought  to  have  filed  a  bill  for  discovery  only  :  but,  as 
the  bill  is  for  equitable  relief,  it  must  be  founded  on  the  hypothesis  that  the  legal 
right  is  in  the  company  ;  and,  if  the  Plaintiff  is  legally  liable  to  pay  the  call,  what 
equity  is  there  to  exempt  him?  The  Act  which  creates  the  legal  liability  makes 
certain  special  provisions ;  but  the  party  on  whom  it  imposes  that  liability  is  not 
entitled,  on  that  account,  to  be  relieved  from  it  by  a  Court  of  Equity.  This  Court 
[533]  cannot  relieve  against  the  provisions  of  an  Act  of  Parliament ;  and,  consequently, 
it  cannot  annul  that  clause  in  the  Act  as  to  not  proving  the  validity  of  the  appoint- 
ment of  the  directors.  If  the  Plaintiff  cannot  prove  the  invalidity  of  the  appointment 
at  law,  this  Court  cannot  allow  him  to  prove  it.  Again,  the  Plaintiff  says  that  the 
transfer  of  his  shares  to  Molony  has  put  an  end  to  his  liability  to  pay  the  call ;  but, 
supposing  that  to  be  so,  is  it  a  ground  for  coming  into  a  Court  of  Equity  ?  [The 
Vice-Chancellor.  I  do  not  observe  that  the  bill  anywhere  states  that  the  sub- 
scriptions which  were  made  in  order  to  comply  with  the  Standing  Orders  of  the  House 
of  Lords  were  subscriptions  which,  ab  origine,  were  not  intended  to  be  binding.]  There 
is  no  such  statement. 

The  second  ground  of  demurrer  is  that  Molony  ought  to  have  been  made  a  party 
to  the  bill.  Supposing  that  the  Plaintiff  has,  as  he  alleges,  duly  assigned  his  shares 
to  Molony,  and  thereby  got  rid  of  his  liability  to  pay  the  call,  still  the  shares  are  liable 
to  be  forfeited  :  and,  moreover,  Molony,  having  purchased  the  shares,  subject  to  the 
payment  of  the  call,  is  bound  to  indemnify  the  Plaintiff  from  it :  Molony,  as  between 
himself  and  the  Plaintiff,  is  bound  to  pay  the  call.  Besides,  he  may  file  a  bill  against 
the  company,  stating  that  they  intend  to  bring  an  action  against  him  for  the  amount 
of  the  call,  and  seeking  to  restrain  the  action  on  the  same  grounds  as  are  stated  in 
this  bill ;  he,  therefore,  ought  to  have  been  made  a  party  to  the  record. 

Mr.  Wakefield  and  Mr.  Lovat,  in  support  of  the  bill.  The  subscriptions  required 
by  the  Standing  Orders  of  the  House  of  Lords  are  band  fide  subscriptions :  but,  in 
[534]  this  case,  they  were  fictitious  :  and,  therefore,  the  parties  who  were  instrumental 
in  procuring  this  Act  of  Parliament  practised  a  fraud  upon  the  Legislature.  The 
total  number  of  shares  is  11,000;  but  only  605  have  been  subscribed  iov  bond  fide, 
consequently,  none  of  the  meetings  which  have  been  held  have  been  legally  con- 
stituted ;  and  the  appointment  of  directors,  and  all  the  other  proceedings  of  those 
meetings,  are  invalid,  and  no  call  has  been  legally  made.  The  compulsory  powers  of 
the  Act  do  not  come  into  operation  until  the  whole  of  the  capital  is  subscribed  for ; 
and,  as  the  Act  allows  the  company  no  more  than  18  months,  from  the  passing  of  it, 
to  purchase  the  Surrey  Canal,(l)  it  is  manifest  that  the  project  cannot  be  carried 

(1)  None  of  the  sections  of  the  Act  relating  to  the  purchase  of  the  Surrey  Canal 
or  the  East  Country  Docks  were  set  forth  in  the  bill. 
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into  effect.  Besides,  the  allegations  in  the  bill  (which,  on  the  present  occasion,  must 
be  taken  to  be  true)  shew  that  the  com{)any  are  unable  to  sell  any  more  of  their 
shares,  and,  therefore,  the  funds  necessary  to  complete  the  undertaking  cannot  be 
raised :  and,  that  being  the  case,  this  Court,  according  to  the  doctrine  laid  down  by 
Lord  Eldon  in  Agar  v.  The  liegent's  Canal  Company  (see  1  Swanst.  250),  will  restrain 
the  company  from  exercising  any  of  the  powers  given  them  by  the  Act. 

As  the  Plaintitfs  in  the  action  are  not  required  to  prove  that  the  persons  by  whom 
the  call  was  made  were  duly  appointed  directors,  a  call  made  by  any  of  the  members 
of  the  company,  whether  directors  or  not,  might  be  enforced  at  law.  [The  Yice- 
Chancellor.  The  Act  assumes  [535]  that  the  persons  by  whom  the  call  is  made 
must  be  directors  de  facto.  All  that  the  Legislature  meant  was  that,  if  the  call  was 
made  by  persons  appearing  to  be  directors,  it  should  not  be  necessary  to  prove  their 
appointment.]  It  was  said  that  the  Defendant  ought  to  have  filed  a  bill  for  discovery 
only  :  but,  if  he  had  done  so,  the  evidence  obtained  would  have  been  of  no  use,  as  it 
would  have  been  shut  out  in  a  Court  of  law.  That  circumstance  constitutes  a 
sufficient  equity  to  support  this  bill.  [The  Vice-Chaxcellor.  If  the  Act  of 
Parliament  has  said  that  the  company  shall  recover  a  verdict  in  the  action,  provided 
there  be  a  certain  state  of  circumstances,  is  not  that  the  law  of  the  land  !]  According 
to  the  statements  in  the  bill,  no  binding  call  has  been  made  ;  consequently,  nothing 
is  justly  due  from  the  Plaintiff.  If  that  be  so,  and  the  Plaintiff  is,  notwithstanding, 
to  have  a  verdict  pass  against  him  in  a  Court  of  law,  is  not  this  Court  to  interfere 
to  protect  him ;  more  especially  in  a  case  where  the  project  has  totally  failed  and 
become  a  bubble  ?     Colt  v.  JFoollaston  (2  P.  W.  1-54),  Green  v.  Barrett  (ante,  vol.  i.  p.  45). 

Whatever  may  be  the  result  of  this  suit  Molony's  interest  will  not  be  affected  by 
it  either  in  one  way  or  another :  therefore,  he  is  not  a  necessary  party. 

Mr.  Jacob,  in  reply.  Mangles  is  still  liable  to  pay  the  call ;  but,  as  between  him 
and  Molony,  Molony  is  bound  to  pay  it.  If  the  company  recover  one-half  of  the 
amount  of  the  call  from  Mangles,  they  may  declare  the  shares  to  be  forfeited  for  the 
remainder. 

[536]  If  the  company  were  going  to  take  the  Plaintiffs  land  under  the  compulsory 
powers  of  their  Act  of  Parliament  the  Plaintiff  might  say  that  they  should  not  take 
it,  because  they  had  not  the  means  of  paying  for  it ;  and  might  fortify  himself  by  citing 
Agar  v.  The  Regent's  Canal  Company:  but  Lord  Eldon  did  not  say  in  that  case  that, 
because  the  company  had  got  but  little  money,  they  should  be  prevented  from  making 
calls  on  the  shareholders  in  order  to  raise  more,  and  thereby  place  themselves  in  a 
condition  to  complete  their  works.  For  anything  that  appears  on  this  bill  the  docks 
may  be  half  completed.  A  mandamus  would,  perhaps,  lie  to  compel  the  company  to 
complete  them  ;  and  if  they  were  to  answer  that  they  had  no  funds,  the  Court 
would  direct  them  to  make  calls  on  their  shareholders.  In  Colt  v.  iroollaston  and 
Green  v.  Barrett  the  projects  were  bubbles  in  their  concoction.  Does  this  Plaintiff 
profess  to  call  back  his  money  on  the  ground  that  the  project  in  this  case  was  a 
bubble  in  its  concoction  ?  [The  Vice-Chancellor.  In  neither  of  those  cases  had 
any  attempt  been  made  to  obtain  an  Act  of  Parliament.]  If  the  Act  of  Parliament 
has  said  that  calls  made  by  directors,  de  facto,  shall  be  paid,  that  is  conclusive ;  but 
if  the  Plaintiff  is  at  liberty  to  prove  at  law  that  the  directors  were  not  duly  appointed, 
then  the  bill  ought  to  have  been  for  discovery,  to  enable  him  to  get  evidence  of  the 
irregularity  of  the  appointment.  The  defence,  if  any,  is  at  law  ;  but,  supposing  that 
there  is  no  defence  at  law,  there  is  not  a  particle  of  equity  to  support  this  bill. 

The  Vice-Chancellor  [Sir  L.  Shadwelll.  The  bill  presents  this  case  :  that, 
when  the  bill  for  making  the  projected  docks  was  in  progress  through  [537]  the 
House  of  Commons,  only  a  small  number  of  shares  was  subscribed  for :  but,  as  the 
Standing  Orders  of  the  House  of  Lords  required  that  a  much  larger  number  of  shares 
should  be  subscribed  for,  the  deficiency  was  made  up  by  the  additional  subscriptions 
of  the  10  gentlemen  whose  names  appear  in  this  bill,  and  who,  altogether,  subscribed 
for  9500  shares ;  that  the  House  of  Lords  was  satisfied,  and  the  bill  actually  passed 
on  the  15th  of  July  1837. 

Now  it  was  for  the  House  of  Lords  to  determine  what  was  the  subscription  for 
shares  which  would  satisfy  them  ;  and  I  must  suppose  that  the  House  of  Lords  were 
satisfied  that  the  subscription  which  had  taken  place  was  a  subscription  that  ought  to 
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satisfy  them.  And  then  the  only  question  is  whether,  on  this  bill,  there  is  enough 
stated  to  shew  that  there  was  a  fraud  practised  on  the  Legislature  so  gross  that  a 
Court  of  Equity  ought  to  interfere. 

It  does  not  appear  on  the  face  of  the  bill  that  the  memorandum,  dated  the  4th  of 
July  1837,  was  signed  at  the  particular  time  when  the  parties  subscribed  for  the 
additional  shares. 

Mr.  Wakefield.     It  is  expressly  charged  to  be  at  the  very  time. 

The  Vice-Chan'CELLOR  [Sir  L.  Shadwell].  What  is  stated  is  that,  pre^aously  to 
the  holding  of  the  meeting  of  the  12th  of  January  1838,  eight  of  the  additional 
subscribers  had  set  their  initials  to  the  memorandum  of  July  1837,  and  then  the  bill 
states  that  a  similar  memorandum  had  also  been  previously  signed  by  the  two  other 
additional  subscribers ;  so  that  it  is  quite  clear  [538]  that  there  was  no  simultaneous 
signing  by  the  ten,  and  that  the  thing  could  not  have  been  done  at  one  time  ;  and 
I  am  not  aware  that  it  is  meant  to  be  said  that  this  memorandum  was  signed  at  the 
time.  Then  if  it  was  not  signed  at  the  time,  of  course  it  must  have  been  signed 
afterwards ;  for  there  is  no  pretence  to  say  that  it  was  signed  before.  And  then  if 
the  House  of  Lords  were  satisfied  that  the  subscription  was  a  sufficient  compliance 
with  their  orders,  can  it  be  said  that  that  sub.scription  could  be  of  no  avail  because, 
at  some  subsequent  time,  the  gentlemen  who  had  entered  into  that  very  large  subscrip- 
tion took  some  steps  by  means  of  which  they  might  be  saved  from  the  necessity  of 
advancing  out  of  their  own  pockets  the  whole  amount  of  their  subscriptions.  As 
soon  as  the  House  of  Lords  were  satisfied  that  a  sufficient  subscription  had  been 
made  within  the  meaning  of  their  orders,  and  passed  the  bill,  did  not  the  House  of 
Lords  leave  the  person  who  had  subscribed  the  9500  shares  at  liberty  to  deal  with 
those  shares  in  the  same  manner  as  any  previous  subscriber  for  a  less  quantity  of 
shares  was  left  at  liberty  to  deal  with  his  shares  ?  In  my  opinion,  therefore,  it  would 
be  most  presumptuous  for  this  Court,  under  such  circumstances  as  are  represented 
here,  to  say  that,  ab  oriyine,  the  subscriptions  were  altogether  false  and  fraudulent, 
and  that  the  House  of  Lords  allowed  themselves  to  be  entrapped  into  the  measure  of 
passing  the  bill  by  so  simple  a  contrivance  as  such  a  compliance  with  their  orders. 
I  do  not  think  that  I  am  at  liberty  to  say  that. 

Then  some  steps  were  taken  for  the  purpose  of  disposing  of  the  shares ;  but  the 
shares  were  not  disposed  of.  What  then  is  the  consequence  ?  Why,  that  those 
persons  whose  subscriptions  the  House  of  Lords  thought  [539]  authorized  them  to 
pass  the  bill  remain  just  as  liable  now  as  ever  they  were. 

Let  me  put  this  case :  suppose  that,  shortly  after  the  bill  had  passed,  these  10 
persons  had  become  bankrupts ;  could  it  be  said  that  because  they  were  bankrupts, 
therefore  the  whole  thing  was  to  be  treated  as  a  nullity  ?  The  question  is  whether 
the  House  of  Lords  had  not  good  reason  at  the  time  to  be  satisfied  with  what  had 
been  done  ;  and  I  must  say  that  nothing  appears  on  the  face  of  the  bill  which  tends 
to  shew  that  that  subscription,  which  these  10  gentlemen  made,  is  to  be  considered  as 
a  fraud  and  a  nullity.  The  conclusion  to  which  the  Court  ought  to  come  upon  this 
part  of  the  case  would  rather  be  this,  namely,  that  the  subscription  was  good,  and 
that  the  means  taken  to  escape  from  the  effect  of  it  were  void.  If  (which  I  do  not 
admit)  the  true  effect  of  the  memorandum  of  the  -ith  of  July  1837  was  to  enable  the 
parties  who  had  subscribed  to  escape  from  their  subscriptions,  I  think  this  Court,  as 
well  as  every  other  Court,  would  say  that  the  first  act  was  good,  and  the  second  void, 
and  that  therefore  those  parties  remained  bound  to  make  good  their  subscriptions. 
Then,  if  that  be  so,  the  meetings  which  took  place  were  not  illegal  or  pretended  meet- 
ings, but  were  properly  constituted  according  to  the  requisitions  of  the  Act ;  as,  at 
each  of  those  meetings,  there  were  present  10  persons  or  more,  holding  collectively 
1000  shares  at  the  least,  notwithstanding  any  reservation  in  their  own  minds,  that 
they  would,  if  they  could,  get  rid  of  the  obligations  imposed  on  them  by  their  sub- 
scriptions. Then,  that  being  the  case,  the  whole  bill  fails ;  because  it  is  nothing  to 
say  that  it  became  apparent  that  the  undertaking  had  utterly  failed  and  become  a 
bubble.  There  is  no  one  fact  alleged  to  shew  that'it  has  become  [540]  impossible  to 
carry  the  Act  of  Parliament  into  effect,  any  farther  than  as  it  may  be  said  that  there 
is  a  difiiculty  in  raising  the  money  required  for  that  purpose.  But  I  do  not  see  any 
difficulty  represented  as  to  raising  the  money,  except  the  difficulty  which  the  Plaintiff 


10  SIM.  54L  TUNSTALL    V.    BOOTHBY  725 

has  himself  created  ;  because  he  is  sued  at  law  and  does  not  choose  to  pay,  and  then 
files  a  bill  to  evade  the  payment ;  that  is,  to  a  certain  extent,  creating  a  difficulty. 
It  does  not  follo\v,'because  the  time  has  elapsed  wnthin  which  the  company  was  bound 
to  purchase  the  tenements  which  belonged  to  the  Surrey  Canal  Company,  that  there- 
fore the  undertaking  has  failed ;  for,  in  the  first  place,  it  is  not  averred  that  the 
purchase  of  those  tenements  is  absolutely  necessary  for  the  completion  of  the  projected 
docks  ;  and  it  is  not  averred  that  there  has  not  been  some  purchase  actually  made,  or, 
at  least,  a  binding  contract  entered  into  for  the  purchase  of  those  tenements.  An 
inference  only  is  drawn  that  the  undertaking  cannot  be  proceeded  with,  on  the 
supposition  that  the  10  additional  subscriptions  were  not  binding.  Whereas,  my 
opinion  is  that  the  gentlemen  who  made  those  subscriptions  are  now  compellable  by 
law  to  pav  up  the  whole  of  their  subscriptions  ;  and  that  it  would  be  no  defence  for 
them  to  say  that  they  intended  to  commit  a  fraud  upon  the  House  of  Lords,  but 
would  rather  make  the  matter  worse.  Therefore  I  think  that,  as  far  as  the  main 
ground  of  the  bill  is  concerned,  it  is  quite  plain  that  it  cannot  be  supported. 

Supposing,  however,  that  the  meetings  were  not  duly  constituted,  and  that, 
consequently,  the  directors  were  not  duly  elected,  and  the  call  sought  to  be  enforced 
was  not  made  by  proper  authority  ;  those  circumstances  do  not  entitle  the  Plaintift'  to 
file  a  bill  in  equity  to  restrain  the  action,  but  form  the  grounds  upon  which  he  [541] 
ought  to  rest  his  defence  to  the  action  in  a  Court  of  law.  It  never  has  been  the 
course  of  this  Court  to  restrain  an  action  merely  because  the  Plaintiff'  at  law  cannot 
make  out  his  case.     That  certainly  is  not  the  rule  of  the  Court. 

I  cannot  but  think  that,  according  to  the  proper  construction  of  those  clauses  of 
the  Act  which  regulate  the  action,  there  is,  primi  facie,  enough  to  support  the  action. 
If,  however,  in  point  of  fact,  the  call  was  not  properly  made,  I  am  inclined  to  think 
that  the  Defendant  at  law  will  be  at  liberty  to  shew  that  it  was  not  properly  made. 

I  am  not,  however,  sitting  here  to  determine  whether  the  action  at  law  can  be 
supported  or  not ;  the  only  question  which  I  have  to  decide  is  whether  there  is  any 
equity  to  support  this  bill :  and  I  am  of  opinion  that  there  is  not. 

Then,  with  respect  to  the  question  relating  to  Mr.  Molony  :  I  rather  think  that 
the  ti-ue  construction  of  the  Act  of  Parliament  is  that,  if  a  person  holding  a  share  has 
a  call  made  on  him,  and  prior  to  the  time  appointed  for  payment  of  the  call  he 
transfers  his  share,  in  that  case  the  directors  would  have  the  power  to  declare  that 
transferred  share  to  be  forfeited.  It  rather  seems  to  me  to  be  so ;  but  it  is  not 
necessary  to  determine  that  question.  It  is  sufficient  to  say  that  there  is  a  question 
the  decision  of  which  may  affect  Mr.  Molony's  interest. 

On  both  grounds,  therefore,  this  demurrer  ought  to  be  allowed. 

[542]    Tl-nstall  i:  Sir  W.  Boothby  and  Others.     Feb.  22,  1840. 

[S.  C.  on  appeal  9  L.  J.  Ch.  (N.  S.)  294.] 

Pension.     Compensation  Allmvance.     Assignable  Interest. 

The  Commissioners  of  Customs,  by  the  direction  of  the  Lords  of  the  Treasury,  granted 
to  A.,  as  a  compensation  for  the  loss  of  an  office  which  he  had  held  in  the  Custom 
House,  £500  a  year,  payable  quarterly  by  the  Receiver-General  of  Customs.  A. 
assigned  the  allowance  to  B.  for  a  valuable  consideration,  and  subsequently  took 
the  benefit  of  the  Insolvent  Debtors  Act.  The  Court,  in  a  suit  by  B.  against  A. 
and  the  assignees  of  his  estate,  but  to  which  neither  the  Lords  of  the  Treasury  nor 
the  Commissioners  of  Customs  were  parties,  restrained  the  Receiver-General  from 
paying  over  to  the  Defendants  monies  in  his  hands  on  account  of  the  arrears  of 
the  allowance,  unless  the  Lords  of  the  Treasury  or  the  Commissioners  of  Customs 
should  order  the  contrary. 

Semble,  that  such  compensation  allowance,  though  revocable  at  the  pleasure  of  the 
Government,  is  assignable. 

In  June  1832  the  Commissioners  of  Customs,  in  pursuance  of  an  authority  granted 
to  them  by  the  Lords  of  the  Treasury,  made  an  order  whereby  they  granted  to  the 
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Defendant  W.  R.  Browne,  the  sum  of  £500  per  annum,  payable  quarterly,  as  a 
compensation  for  the  loss  of  the  office  of  cocket-writer  at  the  Custom  House  in 
London,  which  he  had  held  and  which  had  been  recently  abolished.  That  sum  was 
not  granted  to  Browne  for  his  life  or  any  other  definite  period  ;  but  was  paid  by  the 
Defendant  Sir  Wm.  Boothby,  the  Receiver-General  of  Customs,  in  obedience  to  orders 
made  from  time  to  time  by  the  Commissioners  of  Customs. 

In  September  1836  and  May  1837  Browne  granted; two  annuities,  one  of  £96,  3s.  6d., 
and  the  other  of  £9,  4s.  6d.  to  the  Plaintiff,  and  assigned  his  compensation  allowance 
of  £500  a  year  to  the  Plaintiff,  as  a  security  for  the  due  payment  of  these  annuities. 
On  the  r2th  of  June  1837  the  deeds  by  which  the  annuities  were  secured  were  entered 
at  the  Audit  Office  in  Somerset  House  :  which,  it  was  said,  was  the  proper  mode  of 
giving  notice  of  assignments  of  pensions  and  compensation  allowances  payable  by  the 
Receiver-[543]-General  of  Customs.  In  November  or  December  1837  Brown  took  the 
benefit  of  the  Act  then  in  force  for  the  relief  of  insolvent  debtors,(l)  and,  in  January 

(1)  7  Geo.  4,  c.  57.  The  29th  section  of  the  Act  enacts  as  follows  : — "  That  nothing 
in  this  Act  contained  shall  extend  to  entitle  the  assignee  or  assignees  of  the  estate 
and  effects  of  any  such  prisoner,  being  or  having  been  an  officer  of  the  army  or  navy, 
or  an  officer  or  clerk,  or  otherwise  employed  or  engaged  in  the  service  of  His  Majesty, 
in  the  customs  or  excise,  or  any  civil  office  or  other  department  whatsoever,  or  being 
or  having  been  in  the  naval  or  military  service  of  the  East  India  Company,  or  an  officer 
or  clerk  or  otherwise  employed  or  engaged  in  the  service  of  the  court  of  directors  of  the 
said  Company,  or  being  otherwise  in  the  enjoyment  of  any  pension  whatever  under  any 
department  of  His  Majesty's  Government,  or  from  the  said  court  of  directors,  to  the 
pay,  half-pay,  salary,  emoluments  or  pension  of  any  such  prisoner,  for  the  purposes  of 
this  Act ;  provided  always,  nevertheless,  that  it  shall  be  lawful  for  the  said  court  to 
order  such  portion  of  the  pay,  half-pay,  salary,  emoluments  or  pension  of  any  such 
prisoner  as  on  communication  from  the  said  court  to  the  Secretary  at  War,  or  the 
Lords  Commissioners  of  the  Admiralty,  or  the  Commissioners  of  the  Customs  or  Excise, 
or  the  chief  officer  of  the  department  to  which  such  prisoner  may  belong  or  have 
belonged,  under  which  such  pay,  half-pay,  salary,  emoluments  or  pension  may  be 
enjoyed  by  such  prisoner,  or  the  said  court  of  directors,  he  or  they  may  respectively 
under  his  or  their  hands,  or  under  the  hand  of  his  or  their  chief  secretary,  or  other 
chief  officer  for  the  time  being,  consent  to,  in  writing,  to  be  paid  to  such  assignee  or 
assignees,  in  order  that  the  same  may  be  applied  in  payment  of  the  debts  of  such 
prisoner ;  and  such  order  and  consent  being  lodged  in  the  office  of  the  Paymaster  of 
His  Majesty's  forces,  or  of  the  Treasurer  of  the  Navy,  or  of  the  secretary  of  the  said 
court  of  directors,  or  of  any  other  officer  or  person  appointed  to  pay,  or  paying  any 
such  pay,  half-pay,  salary,  emoluments  or  pension,  such  portion  of  the  said  pay,  half- 
pay,  salary  or  emoluments  as  shall  be  specified  in  such  order  and  consent,  shall  be 
paid  to  the  said  assignee  or  assignees  until  the  said  court  shall  make  order  to  the 
contrary." 

The  30th  section,  which  also  was  referred  to  in  the  course  of  the  argument,  is  as 
follows : — "  And  be  it  enacted  that  if  any  person  who  shall  petition  the  said  court  for 
his  or  her  discharge  from  imprisonment  under  this  Act,  shall  at  the  time  of  his  or  her 
arrest  or  other  commencement  of  such  imprisonment,  by  the  consent  and  permission 
of  the  true  owner  thereof,  have  in  his  or  her  possession,  order  or  disposition  any 
goods  or  chattels  whereof  such  prisoner  was  reputed  owner,  or  whereof  he  or  she  had 
taken  upon  him  or  her  the  sale,  alteration  or  disposition  as  owner,  the  same  shall  be 
deemed  to  be  the  property  of  such  prisoner  so  petitioning,  so  as  to  become  vested  in 
the  provisional  assignee  of  the  said  court,  by  the  conveyance  and  assignment  executed 
in  pursuance  of  this  Act ;  provided  that  no  transfer  or  assignment  of  any  ship  or 
vessel,  or  any  share  thereof,  made  as  a  security  for  any  debt  or  debts,  either  by  way 
of  mortgage  or  assignment,  duly  registered  according  to  the  provisions  of  an  Act 
made  in  the  fourth  year  of  the  reign  of  His  present  Majesty,  intituled  An  Act  for  the 
Registering  of  Vessels,  or  according  to  the  provisions  of  an  Act  made  in  the  sixth  year 
of  His  said  Majesty's  reign,  intituled  An  Act  for  the  Registering  of  British  Vessels, 
shall  be  invalidated  or  affected  by  reason  of  such  possession,  order  or  disposition  of 
the  same  as  aforesaid."     See  1st  &  2d  Vict.  c.  110,  sects.  56  and  57. 
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1838,  the  usual  assignment  of  his  estate  and  eflFects  was  made  to  the  Defendants,  Asprey 
and  Chart. 

Down  to  the  5th  of  April  1839  the  Plaintiff  had  been  paid  his  annuities  out  of 
Browne's  compensation  allowance  ;  but  afterwards,  in  the  same  year,  two  orders  were 
made  by  the  Insolvent  Debtors  Court,  with  the  consent  of  the  Board  of  Customs,  by 
which,  first,  £150,  part  of  the  compensation  allowance,  and  afterwards  £350,  the 
remainder  of  it,  were  ordered  to  be  paid  to  Asprey  and  Chart,  for  the  benefit  of 
Browne's  general  creditors ;  and,  under  those  orders.  Sir  William  Boothby  had  paid 
£S~,  10s.,  being  one  quarterly  payment  of  the  £350  to  Asprey  and  Chart. 

[544]  The  bill,  which  was  filed  on  the  9th  of  January  1840,  alleged  that  the 
Defendants  pretended  that  the  Plain-[545]-tiff's  annuities  were  not  well  charged  upon 
the  compensation  allowance  of  £500  a  year,  and  that  such  allowance  was  not  assignable 
or  chargeable,  and  that  the  assignments  thereof  to  the  Plaintiff  were  void  ;  but  the 
Plaintiff  charged  that  the  allowance  was  assignable  and  chargeable  in  equity,  and  that 
the  Plaintiff,  under  the  assignments  to  him,  had  a  valid  and  subsisting  lien  thereon 
and  on  the  arrears  and  future  payments  thereof  for  securing  his  two  annuities  and 
the  arrears  and  growing  payments  thereof ;  that  the  allowance  was  granted  to 
the  Defendant  Browne  as  a  compensation  for  the  loss  of  his  office  of  a  cocket  writer, 
and  not  in  consideration  of  any  future  ser\'ices  to  be  performed  by  him,  and  that  it 
had  never  been  revoked  or  determined  ;  that  a  considerable  sum  of  money  was  due 
and  payable  on  account  of  the  arrears  of  the  allowance  down  to  the  5th  of  January 
184:0,  and  that  £250  had  been  paid  to  Sir  William  Boothby,  for  the  purpose  of 
answering  such  arrears,  and  that  the  same  sum  was  then  in  his  hands,  and  had  been 
carried  by  him  to  the  account  of  Browne's  compensation  allowance,  or  otherwise  set 
apart  or  appropriated  by  him  for  or  towards  the  payment  of  the  arrears  thereof,  and 
that  Boothby  was  a  trustee  of  the  last>mentioned  sum  for  the  Plaintiff  and  the  other 
persons  entitled  thereto. 

The  bill  prayed  that  the  Plaintiff  might  be  declared  to  have  a  good  equitable  charge 
or  lien  upon  the  compensation  allowance  and  the  arrears  and  growing  payments 
thereof,  as  a  security  for  his  annuities  and  the  [546]  arrears  and  growing  payments 
thereof ;  and  that  an  account  might  be  taken  of  the  last-mentioned  arrears  and 
growing  payments,(l)  and  also  of  the  monies  which  had  been  received  by  the 
Defendants,  Asprey  and  Chart,  on  account  of  the  compensation  allowance ;  and  that 
they  might  be  charged  therewith,  for  the  Plaintiff's  benefit,  and  be  decreed  to  pay 
the  same  accordingly  :  that  an  account  might  be  taken  of  the  monies  then  in  Sir 
William  Boothby's  hands  for  the  purpose  of  paying  the  arrears  of  the  allowance,  and 
that  the  same  might  be  paid  to  and  divided  amongst  the  Plaintiff  and  the  other 
parties  entitled  thereto,  according  to  their  respective  rights  ;  and  that,  in  the  mean- 
time. Sir  William  Boothby  might  be  restrained  from  paying  over,  to  the  other 
Defendants  or  any  of  them,  any  monies  then  being  in  his  hands  or  power  on  account 
of  or  for  the  purpose  of  paying  the  arrears  of  the  allowance  ;  and  also  any  monies 
which  should  thereafter  be  in  his  hands  or  power  for  the  purpose  of  answering  the 
future  payments  of  the  allowance,  and  that  Asprey  and  Chart  might  be  restrained 
from  recei\nng  the  allowance  or  the  arrears  or  growing  payments  thereof,  and  from 
commencing  or  prosecuting  any  proceedings  at  law  for  recovering  or  compelling 
payment  of  the  same,  or  in  any  manner  interfering  with  the  payment  thereof  ;  and 
that  a  receiver  of  the  allowance  might  be  appointed. 

A  motion  was  now  made,  on  behalf  of  the  Plaintiff,  for  the  receiver  and  injunctions 
as  prayed  by  the  bill,  except  that  the  injunctions  were  confined,  by  the  notice  of 
motion,  to  the  monies  then  in  Sir  William  Boothby's  hands  or  power. 

It  appeared,  from  an  affidavit  made  by  Browne,  that  the  cocket  writers  at  the 
Custom  House  were  clerks  in  [547]  the  service  of  the  Government  in  the  office  of  the 
collector  of  the  customs  outwards,  and  were  appointed  by  the  Lords  of  the  Treasury 
upon  the  nomination  of  the  Commissioners  of  Customs,  and  might  be  dismissed  at  the 
pleasure  of  either  of  those  Boards ;  that  the  Lords  of  the  Treasury  fixed  the  sura  of  £500 
a  year  as  the  compensation  to  the  deponent  for  the  loss  of  his  office  ;  that  the  pay- 
ment of  the  compensation  mxis  entirely  under  the  control  and  diredion  of  the  Commissioners 

(1)  So  in  brief. 
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of  Customs,  wlw  had,  hitherto,  made  orders,  quarterly,  upon  Sir  IVilliam  Boothby  for  'payment 
thereof,  and  that,  until  such  orders  were  made,  neither  the  deponent,  nor  any  person  on  his 
behalf,' had  any  right  to  receive  the  allowance,  nor  had  Sir  IF.  Boothby  any  right  to  pay  the 

Mr.  G.  Richards  and  Mr.  J.  H.  Palmer,  in  support  of  the  motion,  said,  first,  that 
Browne's  compensation  allowance,  although  it  was  revocable  at  the  pleasure  of  the 
Goverimient,  was  assignable  in  equity,  and  had  been  duly  assigned  to  the  Plaintiff 
for  valuable  consideration  ;  that  it  was  not,  like  military  pay  or  half-pay,  granted 
with  reference  to  future  services,  and,  therefore,  there  was  not  the  same  ground  for 
holding  it  not  to  be  assignable  as  there  was  with  regard  to  those  payments  :  Alexander 
v.  The  Duke  of  Wellingtm  (2  Euss.  &  Myl.  35),  Ellis  v.  Earl  Grey  {ante,  vol.  vi.  p.  214), 
Stme  V.  Lidderdale  (Anst.  533).  Secondly,  that,  under  the  29th  section  of  the 
Insolvent  Debtors  Act,  the  allowance  in  question  did  not,  like  the  goods  and  chattels 
of  the  insolvent,  pass  to  his  assignees  by  virtue  of  the  assignment  under  the  Act ; 
that  the  Board  of  Customs  could  not  consent  to  any  part  of  the  allowance  being  paid 
to  the  assignees,  as  the  insolvent  had  assigned  it  to  [548]  the  Plaintiff,  and  therefore 
was  not  in  the  enjoyment  oi  it  within  the  meaning  of  the  29th  section  of  the  Act: 
that  the  Legislature  could  not  have  intended  to  deprive  a  particular  assignee  for  value 
of  the  benefit  of  his  security,  in  favour  of  the  general  creditors  of  the  insolvent :  that, 
as  the  subjects  to  which  the  29th  section  of  the  Act  related  were  expressly  excluded 
from  the  operation  of  the  assignment  under  the  Act,  no  notice  of  the  assignment  to 
the  Plaintiff  was  necessary  in  order  to  take  the  allowance  out  of  the  operation  of  the 
30th  section  ;  but,  if  any  notice  was  necessary,  the  entering  of  the  Plaintiff's  deeds  at 
the  Audit  Office  was  sufficient  to  take  the  allowance  out  of  the  order  and  disposition 
of  the  insolvent.     Burn  v.  Carvalho  {ante,  vol.  vii.  p.  109). 

Mr.  Wray,  for  Sir  W.  Boothby,  submitted  that  the  motion  ought  to  be  refused, 
as  the  compensation  allowance  was  payable  only  during  pleasure,  and  therefore  was 
not  assignable. 

Mr.  Knight  Bruce  and  Mr.  Coleridge,  for  Asprey  and  Chart,  said  that  the  allow- 
ance was  not  assignable  :  that  it  was  a  mere  expectancy.  [The  Vice-Chancellor. 
Expectancies  are  assignable  in  equity.]  Supposing  that  the  allowance  was  assignable, 
the  notice  of  the  assignment  to  the  Plaintiff,  which  was  given  at  the  Audit  Office, 
was  not  sufficient  to  take  it  out  of  the  order  and  disposition  of  the  insolvent :  for 
nothing  that  is  entered  at  the  Audit  Office  is  communicated  to  the  Commissioners  of 
Customs,  to  whom  the  notice  ought  to  have  been  given.  But  no  such  precaution  was 
taken  until  after  the  insolvent  had  been  discharged  under  the  Act ;  and  no  notice 
was  ever  given  to  Sir  William  Boothby  ;  therefore,  the  allowance  remained  in 
Browne's  order  and  [549]  disposition  at  the  time  of  his  insolvency ;  and  we  are 
entitled  to  it  under  the  orders  which  have  been  made  by  the  Commissioners  of  the 
Insolvent  Debtors  Court,  with  the  consent  of  the  Board  of  Customs.  Clay  v.  St.  John 
(2  Sim.  &  Stu.  32),  McCarthy  v.  Goold  (1  Ball  &.  Beat.  387). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  With  regard  to  the  sums  in  the  hands 
of  Sir  W.  Boothby,  I  have  to  observe  that  this  Court  has  given  effect  to  an  assign- 
ment of  even  military  full  pay,  with  respect  to  money  which  was  actually  in  the 
hands  of  the  agent  for  the  party  who  had  made  the  assignment ;  for,  in  Spencer  v.  Cox 
&  Brummond  (2  Anst.  535,  note),  an  officer  in  the  Army  had  assigned  his  pay  to  the 
Plaintiff  to  secure  an  annuity,  and  had  given  notice  to  the  Defendants,  the  agents 
of  his  regiment,  to  pay  it  over  to  the  Plaintiff.  The  officer  being  abroad  on  service, 
the  Plaintiff  demanded  payment  of  the  arrears  of  the  annuity  from  the  Defendants ; 
and  on  their  refusing,  he  filed  his  bill.  The  Defendants  proved  that  officers  in  the 
Army  were  at  liberty  to  take  up  their  pay  from  the  regimental  paymaster,  and  that 
the  agent  was  answerable  over  to  him.  The  Master  of  the  Rolls,  however,  decreed 
that  the  Defendants  should  pay  the  money  in  their  hands,  in  discharge  of  the  arrears 
of  the  annuity  ;  and  should  discharge  the  growing  payments  of  it,  out  of  such  monies 
as  they  should  receive  on  account  of  the  assignor.  But  the  Lord  Chancellor  varied 
the  decree,  by  ordering  the  Defendants  to  discharge  the  annuity  out  of  what  should 
remain  in  their  hands  after  satisfying  the  demands  of  the  paymaster ;  so  that  the 
Court  gave  the  assignee  the  benefit  [550]  of  his  lien  with  respect  to  the  balance  of 
the  monies  in  the  hands  of  the  agents. 
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In  my  opinion  Sir  W.  Boothby  stands  in  the  same  situation,  with  respect  to  the 
suras  in  his  hands  which  he  has  been  directed  to  pay  to  the  insolvent,  as  the 
Defendants  did  in  the  case  which  I  have  alhided  to.  And  the  Plaintiffs  deeds,  as 
I  understand,  were  entered  at  the  Audit  Office ;  which  appears,  from  one  of  the  affi- 
davits, to  be  the  proper  mode  of  giving  notice  of  assignments  of  pensions  and  com- 
pensation allowances  ;  therefore,  all  the  notice  of  the  transaction  between  the  Plaintiff 
and  the  Defendant,  which  was  requisite,  has  been  given. 

I  cannot  think  that  the  meaning  of  the  29th  section  of  the  Insolvent  Debtors 
Act  is  that  a  pension  or  compensation  allowance  which  has  been  assigned  is  to  be 
dealt  with  just  in  the  same  manner  as  if  there  had  been  no  assignment,  and  that, 
too,  in  the  absence  of  the  assignee.  I  feel,  however,  some  delicacy  in  interfering  in 
this  case,  without  having  the  Lords  of  the  Treasury  and  the  Commissioners  of  the 
Customs  before  the  Court ;  and  in  their  absence  I  cannot  make  the  order  which  is 
asked  on  this  motion,  to  its  full  extent ;  but  the  order  which  I  shall  make  is  that 
Sir  W.  Boothby  be  restrained  from  paying  over,  either  to  Asprey  or  Chart  or  to 
Browne,  any  monies  in  his  hands  or  power  on  account  of  the  arrears  now  due  of 
the  compensation  allowance  granted  to  Browne,  unless  the  Lords  of  the  Treasury  or 
the  Commissioners  of  Customs  shall  make  order  to  the  contrary  ;  and  that  Asprey 
and  Chart  be  restrained  from  commencing  or  prosecuting  any  proceedings,  at  law 
or  in  the  Insolvent  Debtors  Court  or  [551]  elsewhere,  against  Sir  W.  Boothby,  for 
recovering  or  compelling  payment  of  such  monies  now  in  his  hands  or  any  part 
thereof.(l) 

[551]     H.\MMOND  V.  Hall.     Feb.  26,  28,  1840. 

[S.  C.  4  Jur.  694.] 

Water-Righi.     Well. 

^^'hether  the  owner  of  an  old  well  can  prevent  his  neighbour  from  sinking  a  well  in 
his  own  land,  on  the  ground  that  thereby  the  supply  of  water  to  the  old  well  will 
be  drawn  off  or  diminished.     Qu. 

The  Plaintiffs  were  the  trustees,  appointed  under  a  local  Act  of  Parliament  (2d  & 
3d  W.  4,  c.  66),  for  repairing  and  keeping  in  repair  the  iron  railing  round  the  centre 
or  middle  space  of  Queen's  Square  in  the  parish  of  St.  George  the  Martyr,  Middlesex, 
and  for  improving  and  regulating  the  use  and  enjoyment  of  the  garden  of  the  square, 
cleaning  the  foot-pavement,  and  repairing  the  pump  and  well  in  the  square.  The 
Defendants  were  the  commissioners  appointed,  under  the  same  Act,  for  paving, 
cleansing,  lighting,  &c.,  the  squares,  streets,  &c.,  within  the  united  parishes  of  St. 
Andrew,  Holborn,  above  the  Bars,  and  St.  George  the  Martyr,  and  were  empowered  to 
sink  wells  and  erect  pumps  within  the  limits  of  the  Act,  for  the  purpose  of  watering 
the  squares,  streets,  itc,  within  those  limits. 

The  Defendants  having,  under  the  Act,  begun  to  sink  a  well  at  the  distance  of 
twenty-three  yards  from  an  old  well  and  pump  situate  within  and  close  to  the  iron 
railings  round  the  garden  of  Queen's  Square,  the  bill  was  filed  alleging  that  the  old 
well  and  pump  had  been  always  repaired  at  the  expense  of  the  inhabitants  of  the 
square,  who  at  all  times  had  had  the  control  of  the  pump,  and  had  been  in  the  habit 
of  having  the  handle  of  it  [552]  locked  during  the  night,  in  order  to  prevent  the 
water,  with  which  it  was  but  scantily  supplied,  being  exhausted  ;  and  that  the  new 
well  was  intended  to  be  sunk  deeper  than  the  old  one,  and  would,  when  completed, 
draw  off  the  water  from  it.  The  bill  prayed  for  an  injunction  to  restrain  the  Defen- 
dants from  further  sinking  their  well,  or  doing  any  other  act  tending  to  diminish  the 
supply  of  water  to  the  old  weW. 

(1)  Affirmed  by  the  Lord  Chancellor  on  the  13th  of  May  1840.  His  Lordship 
relied  particularly  upon  the  injunction  being  confined  to  the  sums  in  Sir  W.  Boothby 's 
hands. 


730  HAMMOND    V.    HALL  10  SIM.  553. 

The  injunction  having  been  granted  ex  parte,  the  Defendants  now  moved  to  dissolve 
it.  One  of  the  affidavits  in  support  of  the  motion  stated  that  the  water  in  the  new 
well  stood  five  inches  higher  than  the  water  in  the  old  one.(l) 

Mr.  Jacob,  Mr.  Wigram  and  Mr.  Sharpe,  for  the  Defendants,  in  support  of  the 
motion.  The  Plaintiffs  are  not  entitled  to  sustain  this  suit.  They  have  no  ownership 
or  estate  either  in  the  pump  or  in  the  soil  in  which  the  well  is  sunk.  It  appears  by 
the  affidavits  not  to  be  known  in  whom  the  ownership  is.  The  Plaintiffs  are  trustees 
only  of  certain  naked  powers  vested  in  them  by  the  Act;  but  the  Act  does  not 
authorize  them  to  institute  suits  for  protecting  the  supply  of  water  to  the  pump,  but 
only  to  repair  it.  If  the  right  claimed  by  the  bill  is  a  public  right,  the  suit  ought 
to  have  been  instituted  by  the  Attorney-General ;  if  it  is  a  private  right,  the  bill 
ought  to  have  been  filed  by  some  of  the  individuals  having  that  right,  on  behalf  of 
themselves  and  the  others. 

[553]  The  Defendants  have,  under  the  Act,  the  power  of  sinking  wells  and  erecting 
pumps  for  the  purpose  of  watering  the  squares  and  streets  within  the  limits  of  the 
Act :  and  in  exercise  of  that  power  they  have  dug  a  well  in  the  open  space  on  the 
south  side  of  Queen's  Square.  That  well  is  already  sunk  to  its  greatest  depth,  that 
is  about  22  feet:  the  depth  of  the  old  well  is  about  18  feet.  It  is  said  in  one  of  the 
affidavits  that  the  new  well  will  drain  the  water  from  the  old  one  :  but  no  one  can 
tell  what  the  effect  will  be,  e.xcept  by  e.xperience.  If,  when  the  new  pump  is  erected, 
the  commissioners  draw  off  an  excessive  quantity  of  the  water,  it  will  then  be  time 
enough  to  apply  to  this  Court  to  prevent  the  commissioners  from  making  that 
excessive  use  of  the  pump.  This  Court  will  not  interfere  to  prevent  an  act  from  being 
done,  unless  it  is  manifest  that  the  act,  when  done,  will  cause  an  irreparable  injury. 
Earl  of  Ripon  v.  Hohart  (3  Myl.  &  Keen,  169  ;  see  173,  et  seq.).  The  owner  of  a  pump 
cannot  prevent  his  neighbour  from  erecting  a  pump  on  his  land,  because  it  may 
perhaps  lessen  the  supply  of  water  to  the  other  pump.  It  is  evident  that  there  is  no 
communication  between  the  water  which  supplies  the  old  well  and  that  which  supplies 
the  new  one ;  for,  if  there  were  any  communication,  the  water  would  not  stand  higher 
in  the  new  well  than  it  does  in  the  old  one. 

There  is  no  instance  of  an  action  being  brought  to  sustain  such  a  right  as  is  claimed 
by  this  bill,  or  of  an  injunction  being  granted  by  this  Court  to  prevent  the  infringement 
of  such  a  right.  But  the  Courts  both  of  law  and  Equity  will  interfere  to  sustain  and 
protect  rights-of-way,  rights  to  running  water  and  also  rights  [554]  to  light  and  air, 
so  far  as  may  be  neces.sary  for  the  preservation  of  health  or  for  the  purposes  of  trade, 
but  not  further.  A  right-of-way  or  to  running  water  is  founded  on  acquiescence, 
which  aftbrds  a  gi-ound  for  presuming  a  grant  of  the  right.  But  there  can  be  no 
acquiescence  with  regard  to  subterranean  water  :  for  no  one  standing  on  the  surface 
can  tell  how  the  water  gets  to  the  well.  If  the  party  against  whom  the  right  is 
claimed  has  stood  by  and  seen  the  right  enjoyed  for  a  series  of  years,  the  Courts  will 
presume  that  he  has  granted  the  right :  but,  if  he  could  have  no  knowledge  of  the 
enjoyment  of  the  right,  there  is  no  ground  for  making  the  presumption. (2) 

Mr.  Knight  Bruce  and  Mr.  G.  Kichards,  for  the  Plaintiffs.  Wherever  the  legal 
estate  in  the  centre  of  the  square  may  have  originally  been,  it  is  now  in  the  trustees. 
Trent y.  Banning  (10  Ves.  49.5,  and  7  East,  97).  Every  power  that  the  owner  of  the 
inheritance  could  have  is  now  vested  in  them. 

It  has  been  suggested  that  the  only  origin  of  rights  in  alieno  solo  is  by  permissive 

(1)  A  report  is  given  of  this  case,  because  a  question  was  raised  in  arguing  it, 
which  was  said  never  to  have  been  discussed  before,  namely,  whether  a  right  or 
easement  could  be  claimed  with  respect  to  subterranean  water. 

(2)  Mr.  Sharpe  referred  to  the  following  passages  in  the  Digest  of  the  Roman 
Civil  Law :  "  Marcellus  scribit,  cum  eo,  qui  in  suo  fodiens,  vicini  fontem  avertit,  nihil 
posse  agi  nee  de  dolo  actionem  ;  et  sane  non  debet  habere,  si  non  animo  vicino  noeendi, 
sed  suum  agrum  raeliorem  faciendi,  id  fecit.— L.  1,  §  12,  ft',  de  aq.  et  aq.  pi.  arc.  Si 
in  meo  aqua  irrumpat  qua3  ex  tuo  fundo  venas  habeat ;  si  eas  venas  incideris,  et  ob  id 
desierit  ad  me  aqua  pervenire,  tu  non  videris  vi  fecisse,  si  nulla  servitus  mihi  eo 
nomine  debita  fuerit ;  nee  interdicto  quod  vi  aut  clam  teneris."— L.  21,  fi".  de  aq.  et 
aq.  pi.  arc. 
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user :  but  that  is  not  so.  [555]  Could  it  be  contended  that  after  the  owner  of  a  mine 
had  enjoyed  a  right  of  drainage  for  a  century,  the  owner  of  an  adjoining  mine  could 
intercept  the  drainage  so  as  to  drown  his  neighbour's  mine  ? 

The  owner  of  land  has  a  right  to  all  watercourses  under  it  until  some  person  has 
acquired  a  right  inconsistent  with  it.  That  principle  was  recognised  in  BaUton  v. 
Bensted  (1  Camp.  N.  P.  C.  463),  where  Lord  Ellenborough,  C.J.,  held  that  a  person 
who  for  20  years  had  had  the  uninterrupted  enjoyment  of  a  spring  of  water  had 
acquired  an  absolute  right  to  it. 

Mr.  Jacob,  in  reply.  In  the  case  referred  to  Lord  Ellenborough  was  speaking 
with  reference  to  the  facts  before  him.  That  was  the  case  of  a  watercourse ;  and  it 
was  manifest  that  the  water  came  from  the  Plaintiffs  land.  This  is  not  the  case  of  a 
watercourse  or  stream  of  running  water,  but  of  an  accumulation  of  water  under  the 
land ;  and  from  whence  it  arises  no  one  can  tell. 

The  Vice-Chaxcellor  [Sir  L.  Shadwell].  There  can  be  no  doubt  that  under  the 
Act  of  Parliament  the  commissioners  have,  prima  facie,  the  right  to  do  that  which 
they  propose  to  do ;  for  the  Act  expressly  authorizes  them  to  sink  wells  and  erect 
pumps  wherever  they  may  think  proper  within  the  district  over  which  their  powers 
extend  for  the  purpose  of  watering  the  squares,  streets  and  other  places  within  that 
district.  The  question  then  is  whether  the  trustees  have  any  right  to  prevent  the 
exercise  of  that  general  power  which  is  clearly  given  to  the  commissioners  by  the 
Act :  and,  after  the  best  consideration  which  I  have  [556]  been  able  to  bestow  upon 
the  case,  I  am  inclined  to  think  that  they  have  not.  Any  opinion,  however,  that  I 
can  express  upon  the  question  is  of  but  little,  if  any,  value  ;  as^  if  the  cause  is  proceeded 
with,  the  point  must  be  decided  by  a  Court  of  law. 

The  powers  which  the  Act  gives  to  the  trustees  to  be  appointed  under  it  do  not, 
as  I  understand,  extend  to  the  whole  of  the  spaces  included  within  the  houses  of  the 
squares  in  the  (listrict  to  which  the  Act  relates ;  but  are  confined,  principally  at  least, 
to  the  gardens  of  those  squares  and  the  iron  railings  round  them.  The  trustees, 
however,  are  empowered  to  cleanse  the  foot-pavements  of  the  squares  and  to  repair 
the  pumps  and  wells  therein.  But,  in  my  opinion,  it  would  be  a  very  forced 
construction  of  the  Act  to  say  that  the  power  to  repair  the  pumps  and  wells  was 
an  authority  which  was  intended  to  contravene  the  general  power  given  to  the 
commissioners  to  make  pumps  and  wells  for  the  purpose  of  watering  the  squares  and 
streets  within  their  district.  The  powers  given  to  the  trustees  seem  to  me  to  have 
reference  to  the  comfort  and  enjoyment  of  the  inhabitants  of  the  squares ;  but  the 
powers  vested  in  the  commissioners  seem  to  be  intended  for  the  benefit  of  the  public 
at  large :  therefore  it  is  but  reasonable  to  suppose  that  the  former  was  not  intended 
to  control  or  interfere  with  the  latter.  Supposing,  then,  the  opinion  which  I  have 
formed  upon  this  part  of  the  case  to  be  correct,  the  consequence  is  that  the  trustees 
have  no  right  to  ask  the  Court  to  restrain  the  commissioners  from  doing  the  act 
which  forms  the  subject  of  the  present  suit. 

It  may,  however,  be  said  that  although  my  opinion  is  unfavourable  to  the  right 
claimed  by  the  Plaintiffs,  yet,  [557]  as  the  question  whether  they  have  that  right  or 
not  is  a  legal  one,  I  ought  to  restrain  the  Defendants  from  doing  the  act  complained 
of  until  that  question  has  been  decided  in  a  Court  of  law.  It  appears,  however,  that 
the  two  wells  are  at  the  distance  of  twenty -three  yards  from  each  other ;  and  that 
the  level  of  the  water  in  the  new  well  is  higher  than  the  level  of  the  water  in  the  old 
one  :  which  shews  that  the  water,  if  it  flows  at  all,  would  flow  from  the  new  well  to 
the  old  one ;  so  that  an  injury  would  be  done  to  the  old  well  if  the  supply  of  water 
to  it  from  the  new  one  were  to  be  intercepted.  There  is,  however,  no  evidence  at  all 
that  the  wells  are  supplied  by  a  stream  of  flowing  water,  or  in  what  other  manner 
they  are  supplied  :  but  there  is  evidence  to  shew  that  the  one  cannot  be  supplied 
from  the  other :  because  it  has  been  sworn  that  the  water  in  each  of  them  does  not 
stand  at  the  same  level.  There  is,  therefore,  quite  sufficient  e\adence  to  warrant  me 
in  believing  that  there  will  be  no  danger  in  dissolving  this  injunction.  As,  however, 
the  Plaintiffs  may  wish  to  carry  the  matter  further,  I  shall  leave  them  at  liberty  to 
bring  such  action  or  actions  as  they  may  be  advised  :  and,  when  they  have  established 
their  right  at  law,  they  may  apply  to  this  Court  to  revive  the  injunction. (1) 

(1)  See  22  Yin.  Ab.  p.  528,  Watercourse,  C.  9.     Prickman  v.  Tripp,  Skin.  389; 
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[558]     WORTHINGTON  V.  REMNANT.     3Iarch  7,  1840. 
Practice.     Certiorari.     Court  of  Common  Pleas  at  Lancaster. 

A  certiorari  issued  out  of  the  Court  of  Chancery,  on  an  order  made  by  a  Judge  at 

common  law,  is  irregular. 
The  Court  of   Chancery  has  issued  a  certiorari  to  the  Court  of   Common    Pleas   at 

Lancaster. 

The  Plaintiff  having  brought  an  action  of  repleviri.  against  the  Defendant,  founded 
on  a  distress  for  the  rent  of  an  inn,  at  Ulverston  in  Lancashire,  held  by  the  Defendant 
as  his  tenant,  the  Defendant  caused  the  proceedings  in  the  action  to  be  removed  from 
the  County  Court  into  the  Court  of  Common  Pleas  at  Lancaster,  and  then,  under 
an  order  made  by  Mr.  Justice  Coltman,  on  an  ex  parte  application,  obtained  a  writ  of 
certiorari,  from  the  High  Court  of  Chancery,  for  removing  the  cause  into  the  Court 
of  Common  Pleas  at  Westminster. 

A  motion  was  now  made  on  the  PlaintiflF's  behalf  that  the  certiorari  might  be 
quashed  ;  and  that  the  record  in  the  cause  might  be  sent  back  to  the  Court  of 
Common  Pleas  at  Lancaster,  to  be  proceeded  with  according  to  law ;  or  that  a  writ 
of  procedendo  might  issue  to  enable  that  Court  to  proceed  in  the  cause  according  to 
law ;  and  that  the  record,  together  with  the  last-mentioned  writ,  might  be  sent  back 
to  that  Court  for  that  purpose ;  and  that  the  Defendant  might  pay  to  the  Plaintiff 
the  costs  of  the  motion. 

Mr.  Romilly,  in  support  of  the  motion.  The  Courts  of  the  County  Palatine  of 
Lancaster  are  not  Inferior  Courts,  but  have  a  co-ordinate  jurisdiction  with  the  Courts 
at  Westminster ;  and  there  is  no  case  in  which  a  certiorari  has  issued  to  those  Courts. 
In  Zink  v.  Lanyton  (Doug.  749),  Lord  Mansfield  says  that  the  Court  of  King's  Bench 
may,  in  a  case  which  calls  strongly  for  [559]  a  trial  at  Bar,  grant  a  certiorari  to  remove 
proceedings  from  a  County  Palatine  :  but  that  is  merely  a  dictum  ;  and,  moreover,  this 
is  not  a  case  which  calls  for  a  trial  at  Bar. 

Secondly.  Neither  Mr.  Justice  Coltman  nor  any  other  Judge  of  the  Courts  of 
Common  Law,  could  have  any  power  to  order  a  certiorari  to  issue  out  of  this  Court. 
Indeed,  in  Edwards  v.  Bowen  (2  Russ.  1.53),  Lord  Eldon  intimates  that  even  the 
Vice-Chancellor  has  no  authority  to  direct  a  certiwari  to  issue  out  of  this  Court. 

Thirdly.  The  certiorari  in  this  case  was  granted  on  an  ex  parte  application,  and 
without  any  sufficient  ground  being  laid  for  it.  Jones  v.  Dalies  (1  Barn.  &  Cres.  143), 
JVilUams  v.  Thomas  (Doug.  751,  note),  Pierce  v.  Thomas  (Jac.  54). 

Mr.  Knight  Bruce,  for  the  Plaintiff.  There  is  no  Court,  either  in  England  or 
Wales,  to  which  either  this  Court  or  the  Court  of  King's  Bench  has  not  the  power  of 
issuing  a  certiorari.  It  appears,  from  some  of  the  cases  that  have  been  referred  to, 
that  this  Court  has  the  power  to  issue  the  writ  to  the  Courts  of  Great  Sessions  in 
Wales.  Upon  what  principle  can  there  be  any  distinction  between  those  Courts  and 
the  Courts  of  the  County  Palatine  of  Lancaster^  It  did  not  occur  to  any  of  the 
learned  counsel  who  argued  the  case  of  Ziiik  v.  Latigton  to  question  the  power  of  the 
Courts  at  Westminster  to  issue  the  writ  to  the  Courts  of  the  County  Palatine. 

In  replenn,  the  Defendant  is  substantially  the  Plaintiff;  and  the  title  to  the 
freehold  will,  of  necessity,  [560]  come  in  question  :  therefore,  there  were  sufficient 
grounds  for  granting  the  writ. 

The  Vice-Ch.4NCELL0R  [Sir  L.  Shadwell].  I  have  been  informed  by  Mr.  Herbert, 
the  Clerk  of  the  Petty  Bag,  that  there  is  no  single  instance  in  which  a  writ  of  certiorari 
has  issued  from  this  Court  to  the  Court  of  Common  Pleas  at  Lancaster,(l)  and  that 

S.  C.  Comb.  231 ;  1  Com.  Dig.  306,  Actions  on  the  Case  (C.) :  2  Williams's  Saunders, 
175,  note  2  ;  Cooper  v.  Barber,  3  Taunt.  99. 

(1)  This  information  appears  not  to  be  correct;  for,  on  the  ISth  of  July  1822, 
the  Lord  Chancellor  ordered  the  writ  to  issue  to  the  Court  of  Common  Pleas  at 
Lancaster,  on  an  application  made  by  the  Defendants  in  an  action  for  false  imprison- 
ment.    The  application  seems  to  have  been  made  ex  parte,  supported  by  affidavit. 
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he  so  told  the  party  in  this  case  when  he  applied  for  the  writ ;  but,  notwithstanding, 
he  chose  to  take  it  on  his  own  responsibility. 

Supposing,  however,  that  this  Court  has  jurisdiction  to  direct  the  writ  to  issue  to 
the  Court  of  Common  Pleas  at  Lancaster ;  I  think  that,  according  to  the  view  taken 
by  Lord  Eldon,  in  Pierce  v.  Thomas,  an  application  for  it  ought  to  be  made  to  this 
Court :  for,  in  that  case,  a  certiorari  had  issued  as  of  course,  without  any  affidavit  or 
application  to  the  Court ;  and  on  an  application  being  [561]  made  to  quash  it  on 
those  grounds,  his  Lordship  held  that  the  objections  taken  were  fatal,  and  that  the 
writ  must  be  quashed  :  and  when  we  see  that  in  Edwards  v.  Bowen  the  same  learned 
Judge  doubts  whether  the  yice-Chanceilor  has  jurisdiction  to  order  the  writ  to  issue, 
it  is  quite  manifest  that  it  cannot  be  issued  without  any  order  of  the  Court  at  all. 

"  Whereas  Mr.  Romilly,  of  counsel  for  the  said  M.  Worthington,  this  day  moved, 
&c.,  &c.,  this  Court  doth  order  that  the  said  writ  of  certiorari  be  superseded,  and  the 
proceedings  taken  of}'  the  file  of  this  Court :  and  it  is  ordered  that  a  writ  ol  pivcedendo 
do  issue  to  Her  Majesty's  Court  of  Common  Pleas  for  the  County  Palatine  of  Lan- 
caster :  and  it  is  ordered  that  the  Defendant,  F.  W.  Remnant,  do  pay  to  the  Plaintiff 
his  costs  incurred  by  issuing  the  said  writ  of  certiorari,  such  costs  to  be  taxed  by  the 
Master  in  rotation." 

[562]    E.  T.  Perkin  v.  Thomas  Stafford  ;  R.  T.  Perkin  v.  William  Stafford, 
Mary  Ann  Stafford  and  Thomas  Stafford.    Dec.  4,  18-lL 

Mortgagor  and  Mortgagee.     Decree.     Foreclosure.     Disclaimer. 

If  some  of  the  Defendants  in  a  foreclosure  suit  disclaim,  the  Court  will  decree  them 
to  be  foreclosed,  and  not  simply  dismiss  the  bill  as  against  them. 

The  original  bill  was  filed  by  the  personal  representative  of  the  mortgagee  against 
the  mortgagor,  to  foreclose  a  mortgage  for  500  years,  of  certain  tenements  in  the 
borough  of  Southwark.  The  Defendant  appeared  to  the  bill,  but  died  before  he 
had  answered  it,  having  devised  the  mortgaged  premises  to  William  Stafford  in  fee, 
in  trust  for  his  widow,  Mary  Ann  Stafford,  and  appointed  them  executor  and  executrix 
of  his  will.  The  Plaintiff  thereupon  filed  a  bill  of  revivor  and  supplement  against 
William  Stafford,  Mary  Ann  Stafford  and  Thomas  Stafford,  the  younger  (the  testator's 
heir) ;  and  they  put  in  a  joint  and  several  answer,  admitting  the  Plaintiff's  title  and 
the  will,  but  disclaiming,  on  the  part  of  the  widow  and  heir,  any  interest  in  the 
mortgaged  premises  or  the  equity  of  redemption  thereof. 

Mr.  Girdlestone,  for  the  Plaintiff,  contended  that  a  decree  of  foreclosure  ought  to 
be  made  against  the  two  Defendants  who  had  disclaimed,  as  well  as  against  the  other 
Defendant.  He  referred  to  2  Daniell's  Prac.  23.5,  236,  and  also  to  Collins  v.  Shirleif 
(1  Russ.  &  Myl.  638  ;  Reg.  Lib.  A.  1839,  fol.  2326)  and  Ahlett  v.  Edwards.{\) 

The  grounds  of  it  were  that  a  material  witness,  being  out  of  the  jurisdiction  of  the 
local  Court,  could  not  be  compelled  to  attend  at  the  trial  of  the  action,  and  that  many 
material  and  legal  questions  were  likely  to  arise  at  the  trial,  in  discussing  a  bankruptcy 
of  which  the  Defendants  were  the  commissioners,  and,  in  that  character,  had  com- 
mitted the  Plaintift"  for  not  answering  questions  propounded  to  him  on  his  examina- 
tion.    In  re  Ashworth,  Reg.  Lib.  A.  1821,  fol.  1800. 

A  siibprenu  ad  testificandum  issued  out  of  the  Common  Pleas  at  Lancaster  may  now 
be  eflFectually  served  in  any  part  of  England  and  Wales ;  see  4  &  5  W.  4,  c.  62,  s.  29. 

(1)  Not  reported.     Rolls,  3d  June  1840. 

The  decree  in  Collins  v.  Shirley,  after  reciting  that  two  of  the  Defendants  had 
disclaimed  any  interest  in  the  mortgaged  premises,  decreed  that  they  should  be  fore- 
closed. It  then  directed  an  account  of  the  principal  and  interest  due  on  the  mortgage, 
&c.,  and  decreed  that  on  non-payment  by  the  Defendant,  who  had  not  disclaimed,  of 
the  amount  found  due  and  of  the  Plaintiffs  costs,  within  the  usual  time,  that 
Defendant  should  be  foreclosed. 

The  decree  in  Ahlett  v.  Edwards  recited  and  decreed  in  like  manner,  except  that 
it  ordered  the  Plaintiff  to  pay  the  disclaiming  Defendant's  costs,  and  add  them  to  the 
mortgage  debt. 
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r5631  Mr.  Wakefield,  for  the  Defendants,  contended  that  a  decree  of  foreclosure 
cufht  not  to  be  made  against  the  Defendants  who  had  disclaimed,  but  that  the  bill 
ou^ht  to  be  dismissed,  as  against  them,  with  costs.  ,     ^,  .      ^  .  ,    , 

°The  Vice-Chancellor  [Sir  L.  Shadwell]  held  that  the  Plaintiff  was  entitled  to 
have  a  decree  of  foreclosure  made  against  the  Defendants  who  had  disclaimed,  as  it 
was  of  essential  importance  to  his  title.  ,,.,,, 

The  minutes  of  the  decree,  after  reciting  that  the  widow  and  heir  had,  by  their 
answer,  disclaimed  all  interest  in  the  premises,  proceeded  to  foreclose  them  ;  and  then 
directed  an  account  to  be  takeu  of  the  principal  and  interest  due  on  the  mortgage,  &c., 
and  decreed  that,  on  non-payment  thereof  and  of  the  Plaintiff's  costs  within  the  usual 
time,  William  Stafford  should  be  foreclosed. 

[564]    Emery  v.  Newson.    Dec.  10,  11,  1841. 

New  Orders  of  August  I8il.     Practice.     Construction.     Infant  Defendant. 

The  21st  Order  of  August  1841  does  not  apply  to  the  case  of  an  infant  Defendant. 

Mr.  Jeremy  applied  for  leave  to  proceed  against  an  infant  Defendant  in  the 
manner  pointed  out  by  the  21st  Order  of  the  26th  of  August  1841. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  was  of  opinion  that  the  order  did  not 
apply  to  the  case  of  an  infant  Defendant :  and,  on  the  following  day.  His  Honor  said 
that  he  had  ascertained  that  the  Master  of  the  Rolls,  the  Vice-Chancellor  Wigram 
and  a  learned  counsel,  were  of  the  same  opinion. 

[564]    Clough  v.  Dixon.    Collins  v.  Bond.    Collins  i\  Collins. 
Dec.  14,  15,  1841. 

[For  previous  proceedings,  see  S.  C.  8  Sim.  .594  ;  59  E.  R  235  ;  3  My.  &  Cr.  490 ; 

40  E.  R.  1016.] 

A  dministrator.     Parties. 

A  bill  was  filed  by  a  residuary  legatee,  against  A.  and  B.,  the  administrators  of  the 
deceased's  effects,  for  an  account  of  the  assets  received  by  them.  A.  died  without 
having  appeared  to  the  bill :  and  C.  obtained  letters  of  administration  of  his  goods, 
limited  for  the  purpose  only  to  attend,  supply,  substantiate  and  confirm  the  pro- 
ceedings in  the  suit,  until  a  final  decree  should  be  made  and  executed  ;  and  C.  was 
brought  before  the  Court,  by  a  supplemental  bill.  Held  that,  owing  to  the  limited 
nature  of  those  letters  of  administration,  an  account  of  A.'s  receipts  could  not  be 
takeu  ;  but  that  a  general  administrator  to  A.  must  be  brought  before  the  Court. 

The  hearing  of  the  original  cause  is  reported  ante,  vol.  viii.  p.  594.  The  decree 
then  made  was  affirmed  by  the  Lord  Chancellor,  see  3  Myl.  &  Craig,  p.  490.  It  was 
afterwards  discovered  that  Mrs.  Clough  had  died  in  India  before  the  original  cause 
was  heard  ;  and  consequently  the  decree  was  nugatory. 

[565]  On  the  10th  of  May  1839  letters  of  administration  to  Mrs.  Clough  were 
granted  to  C.  W.  Collins,  for  the  use  and  benefit  of  Mr.  Clough,  who  was  resident  in 
India.  In  March  1841  W.  C.  Collins  died  ;  and,  on  the  18th  of  May  following,  letters 
of  administration  to  Mrs.  Clough  were  granted  to  Caleb  Collins  and  Anne  Elizabeth 
Collins  for  the  use  and  benefit  of  Mr.  Clough. 

On  the  21st  of  July  1841  Caleb  Collins  and  Anne  Elizabeth  Collins  filed  a  bill  of 
revivor  against  Mrs.  Bond  and  the  personal  representatives  of  her  late  husband,  John 
Bond ;  alleging  that  the  Plaintiffs,  as  the  personal  representatives  of  Mrs.  Clough, 
were  entitled  to  what  might  be  recovered,  in  the  original  suit,  in  respect  of  Mrs. 
Clough 's  share  of  the  undisposed-of  residue  of  Ann  Di.xon's  estate,  and  also  to  revive 
that  suit,  which  had  become  abated  by  Mrs.  Clough 's  death  ;  and  praying  that  the 
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suit  might  be  revived  against  Mrs.  Bond  and  the  personal  representatives  of  John 
Bond.     On  the  10th  of  August  18-tl  the  suit  was  re\4ved  accordingly. 

In  August  1S41  Caleb  Collins  and  Anne  Elizabeth  Collins  filed  a  bill  of  supplement, 
alleging  that  Thomas  Reup  Dixon,  as  had  been  lately  discovered,  died  in  1838,  with- 
out having  appeared  to  the  original  bill,  and  that,  on  the  10th  of  July  1841,  letters 
of  administration  of  his  goods,  chattels  and  credits,  limited  for  the  purpose  only  of 
the  proceedings  had  and  to  be  had  in  the  original  suit,  and  in  anj'  other  suit  for  the 
same  purpose,  until  a  final  decree  therein  and  complete  execution  thereof  were  granted, 
by  the  Prerogative  Court  of  the  Archbishop  of  Canterbury,  to  Mary  Collins ;  and 
praying  that  Mary  Collins  might  answer  the  supplemental  matter,  and  that  the 
Plaintiffs  might  [566]  have  the  benefit  of  the  original  suit  and  the  proceedings  therein 
against  her,  as  the  personal  representative  of  Thomas  Reup  Dixon,  in  like  manner 
as  if  he  had  appeared  to  and  answered  the  original  bill ;  and  if  necessary,  that  the 
usual  accounts  might  be  taken  of  Dixon's  personal  estate,  and  that  the  same  might 
be  applied  in  a  due  course  of  administration,  and  in  or  towards  payment  of  what  was 
or  might  be  found  due  to  the  Plaintiffs  as  Mrs.  Clough's  personal  representatives. 

The  original  and  supplemental  causes  now  came  on  to  be  heard.  Copies  of  the 
decree  made  on  the  original  hearing,  and  of  the  letters  of  administration  granted  to 
Mary  Collins,  were  produced.  By  the  decree,  it  was  referred  to  the  Master  to  take 
an  account  of  the  personal  estate  of  Ann  Dixon,  not  specifically  bequeathed,  come  to 
the  hands  of  Mrs.  Bond,  Thomas  Reup  Dixon,  and  the  late  John  Bond ;  and  it  was 
ordered  that  what,  on  taking  the  account,  should  appear  to  have  come  to  Mrs.  Bond's 
hands  since  John  Bond's  death,  or  to  Dixon's  hands,  should  be  answered  by  them 
respectively  ;  and  that  what  should  appear  to  have  come  to  John  Bond's  hands  should 
be  answered  by  the  other  Defendants,  his  executors,  they  admitting  assets  ;  and  that 
the  Master  should  take  an  account  of  Ann  Dixon's  debts,  funeral  and  testamentary 
expenses,  &c.,  and  that  her  personal  estate  not  specifically  bequeathed  should  be 
applied  in  payment  of  her  debts,  Arc,  in  a  due  course  of  administration  :  and  that  the 
Master  should  ascertain  the  amount  of  the  clear  residue  of  her  personal  estate  and  of 
Mrs.  Clough's  share  therein  ;  and  should  inquire  and  state  whether  any  and  what 
part  of  such  share  had  been  paid  or  satisfied,  and  by  what  means ;  and  that  Bond's 
executors,  they  admitting  assets,  [567]  should  be  personally  charged  with  the  sum  of 
£1348.,  admitted,  in  their  answer,  to  have  been  drawn  out  of  Child's  bank  by  Dixon, 
with  interest  at  4  per  cent ;  and  it  was  declared  that  the  sum  of  £988  and  interest 
after  the  rate  aforesaid,  part  of  the  £1348,  formed  the  share  or  part  of  the  share  of 
Mrs.  Clough,  &c.,  &c. 

The  letters  of  administration  granted  to  Mary  Collins  recited  the  bill  in  the 
original  suit,  and  that  it  was  alleged  that  Thomas  Reup  Dixon  was  late  of  Boulogne, 
in  France,  and  died  on  the  1st  of  March  1838,  having,  at  the  time  of  his  decease, 
goods,  chattels  and  credits,  in  divers  dioceses  within  the  province  of  Canterbury,  sufficient 
to  found  the  jurisdiction  of  the  Prerogative  Court,  and  having  made  his  will,  and  thereof 
appointed  his  wife,  Eliza  Dixon,  sole  executrix  and  universal  legatee,  who  had  not  then 
proved  the  will  in  the  Prerogative  Court ;  and  that  it  was  further  alleged  that  Mrs. 
Clough  was  dead,  and  that  Caleb  Collins  and  Anne  Elizabeth  Collins,  as  the  adminis- 
trators of  her  estate  and  effects,  intended  to  file  their  bill  of  revivor  in  the  suit  of 
Clough  V.  Dixon,  but  were  unable  to  do  so,  with  effect,  for  want  of  a  representative 
of  Thomas  Reup  Dixon  to  be  made  a  party  thereto  ;  and  that  it  was  further  alleged 
that  the  Surrogate  therein  named  had,  on  the  petition  of  Caleb  Collins  and  Anne 
Elizabeth  Collins,  decreed  letters  of  administration  of  the  goods,  chattels  and  credits 
of  Thomas  Reup  Dixon,  limited  as  after  mentioned,  to  be  granted  to  Mary  Collins,  as 
a  person  for  that  purpose  named  by  and  on  behalf  of  Caleb  Collins  and  Anne  Elizabeth 
Collins,  Eliza  Dixon  having  consented  thereto.  The  letters  of  administration  then 
proceeded  thus  :  "  We  do,  therefore,  by  these  presents,  grant  full  power  and  authority 
to  you,  [568]  the  said  Mary  Collins,  to  administer  and  faithfully  dispose  of  the  goods, 
chattels  and  credits  of  the  said  Thomas  Reup  Dixon,  limited  for  the  purpose  only  to 
attend,  supply,  substantiate  and  confirm  the  proceedings  which  shall  have  been  had  or  may,  at 
any  time  hereafter,  be  ha/l  in  the  afore^d  cause  or  suit  about  to  be  revived  in  the  High  Court 
of  Chancery,  or  in  any  other  cause  or  suit  which  may,  hereafter,  be  commenced  in  the 
same  or  any  other  Court,  between  the  aforesaid  or  any  other  parties,  touching  and 
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concerning  the  said  premises,  and  until  a  final  decree  shall  be  had  and  made  therein, 
and  the  said  decree  carried  into  execution,  and  the  execution  thereof  fully  completed, 
but  no  further  or  otherwise."  The  letters  of  administration  then  constituted  Mary- 
Collins  administratrix  of  the  goods,  chattels  and  credits  of  T.  R.  Dixon,  limited  for 
the  purpose  before  expressed. 

Mr.  Whitmarsh,  sen.,  Mr.  Girdlestone,  and  Mr.  Whitmarsh,  jun.,  for  the  Defen- 
dants Mrs.  Bond  and  her  late  husband's  executors,  said  that  the  letters  of  administra- 
tion to  T.  E.  Dixon,  which  had  been  granted  to  Mary  Collins,  did  not  enable  her  to 
receive  and  deal  with  his  assets ;  that  the  parties  for  whom  they  appeared  were 
entitled  to  have  Dixon's  assets  first  applied  to  make  good  the  sum  which  be  had 
drawn  out  of  Child's  bank  ;  but  that  could  not  be  done  unless  a  general  representative 
of  Dixon,  who  was  the  delinquent  party,  was  a  party  to  the  suit. 

Mr.  Kichards  and  Mr.  Walker,  for  the  Plaintiffs,  said  that  the  limited  letters  of 
administration  which  had  been  granted  to  Mary  Collins  were  amply  sufficient  for 
the  purpose  for  which  Dixon's  estate  was  required  to  [569]  be  represented  in  the  suit ; 
for  that  no  relief  was  prayed,  by  the  original  bill,  against  Dixon  ;(1)  that  the  object 
of  the  suit  was  to  make  Bond's  estate  answerable  for  the  sum  which  had  been  drawn 
out  of  the  bank  ;  that,  where  a  suit  was  instituted  for  the  purpose  of  making  one  of 
two  trustees  responsible  for  a  breach  of  trust,  the  only  purpose  for  which  the  other 
trustee  was  made  a  party  to  the  suit  was  that  he  might  attend  the  taking  of  the 
accounts  in  the  Master's  office ;  which  he  was  entitled  to  do,  as  his  co-trustee  might 
institute  a  suit  against  him  for  contribution. 

Mr.  Rolt,  for  Mary  Collins,  was  about  to  argue  against  the  objection  raised  by 
the  Defendant's  counsel ;  but 

The  Vice-Chan'CELLOR  [Sir  L.  Shadwell]  said  that  he  could  not  be  heard  for  that 
purpose,  as  the  objection  which  had  been  raised  affected  the  Plaintiffs  only.  His 
Honor  added  that  he  could  not  dispose  of  the  objection  until  he  had  heard  what 
decree  the  Plaintiffs  intended  to  ask  for. 

[570]  Mr.  Richards.  We  ask  for  a  decree  in  the  same  terms  as  the  original 
decree. 

Mr.  Whitmarsh.  The  original  bill  prays  that  T.  R.  Dixon,  as  well  as  the  other 
Defendants,  may  account  for  Ann  Dixon's  estate  ;  and  the  supplemental  bill  asks  for 
an  account  of  E.  E.  Dixon's  estate.  How  can  those  accounts  be  taken  without  having 
his  general  personal  representative  before  the  Court  ? 

Mr.  Richards.  If  we  are  not  entitled  to  a  decree  to  the  extent  which  we  ask,  we 
are  willing  to  waive  the  account  against  T.  R.  Dixon. 

Mr.  Girdlestone.  The  suit  is  not  confined  to  the  sum  abstracted  from  Child's  bank. 
The  original  bill  states  that  T.  R.  Dixon  and  Mr.  and  Mrs.  Bond  possessed  assets  of  Ann 
Dixon  to  the  amount  of  £20,000  ;  and  then  it  prays  for  a  generalaccount  and  forageneral 
administration  of  her  estate.  Is  it  then  possible  to  sustain  this  suit  as  against  Mrs. 
Bond  and  her  late  husband's  executors,  without  having  a  complete  personal  repre- 
sentative of  T.  R.  Dixon  before  the  Court  ?  Dixon  died  without  having  even  appeared 
to  the  original  bill ;  therefore,  so  far  as  the  purposes  of  the  suit  are  concerned,  he  may 
be  fairly  considered  to  have  been  dead  at  the  time  when  that  bill  was  filed.  The 
question  then  is,  if  he  had  been  dead  when  the  original  bill  was  filed,  could  this  decree  have 
been  made,  with  this  limited  administratrix  before  the  Court.  It  is  perfectly  manifest 
that  the  decree  could  not  [571]  have  been  made  without  a  full  administrator  to  Dixon 

(1)  The  original  bill  prayed  for  an  account  of  Ann  Dixon's  estate,  possessed  by 
T.  R.  Dixon,  Mr.  and  Mrs.  Bond,  and  the  executors  of  Mr.  Bond,  and  of  her  funeral 
and  testamentary  expenses  and  debts  ;  and  that  the  clear  residue  of  her  estate,  and 
Mrs.  Clough's  share  therein,  might  be  ascertained ;  and  that  Mrs.  Bond  and  her  late 
husband's  estate  might  be  declared  to  be  liable  for  the  monies  which  had  been  paid 
into  Child's  bank,  and  drawn  out  by  Dixon,  with  interest  thereon ;  and  that  Mrs. 
Bond  and  her  late  husband's  executors  might  be  decreed  to  pay  what  should  be  found 
due  from  them  on  taking  the  before-mentioned  accounts ;  and,  if  Bond's  executors 
should  not  admit  assets,  that  the  usual  accounts  might  be  taken  of  his  estate ;  and 
that  Mrs.  Clough's  share  of  Ann  Dixon's  residuary  estate  might  be  paid  to  her  and 
her  husband. 
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being  a  party  to  the  suit.  The  letters  of  administration  to  him  which  have  been 
granted  shew  that  he  left  goods  and  chattels  in  divers  dioceses,  and  that  he  made  a 
will  and  appointed  his  vriie  executrix  :  but  those  letters  of  administration  give  his 
administratrix  no  power  either  to  receive  or  apply  his  assets,  or  to  bind  them  bv  any 
admission  in  her  answer  :  nor,  as  the  suit  is  now  constituted,  can  any  decree  or  report 
be  made  which  will  have  the  effect  of  binding  his  assets.  The  Plaintiffs  have  no  right 
to  waive  the  accounts  prayed  against  Dixon  and  his  estate  ;  for  my  clients  have  a 
right  to  have  those  accounts  taken,  and  a  decree  made  which  will  have  the  effect  of 
binding  his  assets.  But  the  Court  can  do  neither  of  those  things,  except  in  the 
presence  of  a  person  who  fully  represents  those  assets.  It  cannot  declare  the  liability 
of  Bonds  estate  in  the  absence  of  a  full  administrator  to  Dixon  :  for  it  is  one  of  the 
best  established  principles  of  a  Court  of  Equity  to  do  complete  justice  and  prevent 
multiplicity  of  suits.  Knight  v.  Knight  (3  P.  W.  331).  In  that  case  Lord  Talbot,  C, 
held  that  the  executor  was  a  necessary  party  to  a  bill  against  the  heir  of  a  deceased 
covenantor ;  for  the  Court  would  not  first  decree  the  heir  to  perform  the  covenant, 
and  then  put  him  to  file  another  bill  against  the  e.xecutor,  in  order  to  reimburse 
himself  out  of  the  personal  assets.  Your  Honor's  judgment  in  Munch  v.  Cockerell  {ante, 
vol.  viii.  p.  231,  et  sfq.)  also  shews  that  a  Plaintiff  who  seeks  relief  in  this  Court  in 
respect  of  a  breach  of  trust  cannot  select  one  or  more  of  the  parties  to  the  act 
complained  of,  but  must  make  them  all  Defendants  to  the  suit.  If,  as  the  Plaintiffs 
in  this  case  admit,  an  administrator  to  T.  R.  Dixon  is  a  necessary  party  to  this  suit, 
the  Court  must  have  before  [572]  it  a  complete  administrator  to  him ;  for,  otherwise, 
it  cannot  do  complete  justice  between  the  parties. 

Mr.  Richards.  The  Plaintiffs  are  entitled  to  have  the  liability  declared,  in  the 
first  instance,  against  the  wholly  solvent  executor;  JFalker  v.  Si/monds  (3  Swanst.  1) ; 
but  the  Court  cannot,  in  this  suit,  decree  Dixon's  assets  to  make  contribution  to 
Bond's  estate,  in  respect  of  the  sum  which  Bond's  estate  may  be  compelled  to  pay. 
Consequently  the  Defendants  have  no  right  to  have  Dixon's  assets  either  accounted 
for  or  administered  in  this  suit.  The  letters  of  administration,  though  limited,  are 
sufficient  to  enable  Bond's  executors  to  institute  a  suit  for  contribution  against  any 
person  taking  out  a  more  extended  administration  to  Dixon ;  and,  therefore,  they  are 
sufficient  for  the  purposes  of  this  suit. 

The  Vice-Chan'Cellor  [Sir  L.  Shadwell].  The  object  of  this  suit  is  to  have  Mrs. 
Clough's  share  of  Ann  Dixon's  residuary  estate  determined  ;  but,  as  that  cannot  be 
done  without  ascertaining  what  the  assets  of  Ann  Dixon  were,  the  original  bill  prays, 
and  the  decree  directs,  a  general  account  to  be  taken  of  her  assets.  But  the  Court 
cannot  determine  what  the  assets  of  that  lady  were  without  having  an  account  of  her 
assets  received  by  Thomas  Reup  Dixon.  As,  therefore,  the  main  object  of  the  suit 
cannot  be  attained  without  taking  that  account,  the  Plaintiffs  are  not  at  liberty  to 
waive  it. 

I  do  not,  however,  see  how  that  account  can  be  taken  without  having  before  the 
Court  some  person  who  repre-[573]-sents,  generally,  the  personal  estate  of  T.  R.  Dixon. 
Mary  Collins,  under  the  limited  letters  of  administration  which  have  been  granted  to 
her,  has  no  dominion  over  the  general  assets  of  T.  R.  Dixon,  nor  could  she,  under  those 
letters  of  administration,  recover  any  part  of  his  assets.  I  do  not,  therefore,  see  how 
the  account  of  the  assets  of  Ann  Dixon,  received  by  Thomas  Reup  Dixon,  can  be 
taken  as  against  her. 

The  defect,  in  my  opinion,  is  a  substantial  one  ;  and  the  cause  must  stand  over  in 
order  that  either  the  executrix  or  a  general  administrator  to  T.  R.  Dixon  may  be 
brought  before  the  Court. 

[573]     In  the  Matter  of  P.  F.  Grant.     And  In  the  Matter  of  II  Geo.  iv.  and 
1  Will.  iv.  c.  60.     Lee.  14,  1841. 

New  Orders.     ConMrucli&n  of  iSth  Order  of  August  1841.     Master's  Report. 

Under  the  48th  Order  of  August  1841  it  is  not  sufficient  for  the  Master  to  give  a 
short  description  of  the  documents  laid  before  him,  and  then  to  state  his  finding ; 
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but  he  ou"ht  to  montion  on  which  of  those  documents  he  proceeded,  and  to  shew 
what  wore  the  contents  thereof  from  which  he  drew  his  conclusion,  and  then  to 
state  his  finding. 

This  was  a  petition  to  confirm  the  Master's  report  finding  certain  persons  to  be 
trustees  within  the  intent  and  meaning  of  the  Act  above  mentioned. 

The  Master,  intending  to  comply  with  the  48th  Order  of  the  26th  of  August  1841, 
framed  his  report  in  the  following  manner :  "  In  pursuance  of  an  order  made,  in  these 
matters,  on  the  petition  of  John  Hill  and  Henrietta  Gordon,  his  wife,  and  Henrietta 
Mary  Johnstone  Hill,  spinster,  bearing  date,  &c.,  whereby  it  was  referred  to  me  to 
inquire  and  state  whether  Helena  Dallas  [574]  and  Barbara  Gordon  Grant,  in  the  said 
petition  named,  are  trustees  of  the  hereditaments  and  premises  comprised  in  the 
indenture  of  mortgage  of  the  1st  of  May  1830  in  the  petition  mentioned,  within  the 
intent  and  meaning  of  the  said  Act :  I  have  been  attended  by  the  solicitors  of  the  said 
Petitioners,  and  have  proceeded  to  make  the  inquiry  directed  by  the  said  order  ;  and 
a  state  of  facts  hath  been  laid  before  me  by  or  on  behalf  of  the  said  Petitioners, 
together  with  the  several  documents  and  affidavits  hereinafter  mentioned,  that  is  to 
say,  an  office  copy  of  an  indenture  of  settlement,  dated  the  2d  day  of  November  1827, 
also  of  a  deed-poll,  dated  the  27th  day  of  April  1840,  also  of  the  will  of  Robert  Browne, 
Esq.,  dated  the  12th  of  October  1830,  also  an  affidavit  of  the  said  Petitioners,  sworn  the 
27th  of  July  1840,  also  an  affidavit  of  the  Petitioner  Henrietta  Mary  Johnstone  Hill, 
sworn  the  25th  day  of  February  1841.  Upon  consideration  of  which  said  state  of  facts 
and  the  several  documents  and  affidavits  aforesaid,  I  find  that  the  said  Helena  Dallas 
and  Barbara  (cordon  Grant,  as  the  co-heirs  at  law  of  Peter  Fraser  Grant,  deceased,  the 
mortgagee  of  the  hereditaments  and  premises  comprised  in  the  said  indenture  of 
mortgage  of  the  1st  day  of  May  1830,  and  who  was  a  trustee  of  the  mortgage  money 
upon  the  trusts  of  the  said  indenture  of  settlement  of  the  2d  day  of  November  1827, 
set  forth  in  the  said  state  of  facts,  are  trustees  of  the  said  mortgaged  hereditaments 
and  premises  within  the  intent  and  meaning  of  the  Act  of  Parliament  in  the  said  order 
mentioned. 

Mr.  Toller,  for  the  Petitioners,  having  applied  to  confirm  the  report. 

The  Vice-Ch.\ncellor  [Sir  L.  Shadwell]  said  that  the  Master  had  not  stated  the 
grounds  on  which  he  had  formed  the  conclu-[575]sion  which  ho  had  come  to,  and, 
therefore,  the  Court,  before  it  could  confirm  the  report,  must  peruse  and  consider  the 
contents  of  all  the  documents  referred  to  in  the  report,  in  order  to  see  whether  the 
Master's  finding  was  correct.  His  Honor  added  that,  in  future,  he  should  direct  the 
Masters  to  state  the  grounds  upon  which  they  had  formed  their  opinion. 

On  a  subsequent  day  His  Honor  said  as  follows : — I  have  had  a  conversation  with 
a  learned  Judge,  as  it  had  been  mentioned  to  me  that  a  petition  had  been  brought 
before  him  in  which  the  same  thing  had  been  done  by  another  Master  that  was  done 
in  this  case ;  but  that  learned  Judge  was  of  opinion  that  the  report  which  he  was 
asked  to  confirm  was  wrong  in  point  of  form,  and  that  the  Master,  in  that  instance, 
had  misconceived  the  48th  Order ;  the  real  object  of  which  was  not  to  direct  the 
Master  to  omit  from  his  report  the  statement  of  the  grounds  on  which  he  proceeded ; 
but  to  leave  that  as  it  formerly  was,  and  to  make  this  additional  circumstance 
necessary,  that,  when  the  Master  does  state  the  grounds  on  which  he  came  to  the 
conclusion,  he  shall  also  state  the  evidence  from  whence  he  deduces  those  grounds ; 
and  that  the  order  was  made  for  preventing  disputes  which  frequently  arise  on  the 
Master's  report,  on  this  question,  namely,  on  what  evidence  does  the  Master  proceed. 
Whereas,  if  the  terms  of  the  48th  Order  are  adhered  to  by  the  Master,  then  he  will 
state  on  the  face  of  his  report  what  depositions,  examinations,  &c.,  he  has  gone  upon, 
and  also  what  are  the  facts  which  ho  has  inferred  from  those  matters  of  evidence,  and 
what  is  the  ultimate  conclusion  to  which  he  comes. 

I  really  think,  in  this  case,  it  must  be  sent  back  to  the  Master  to  review  his 
report.(l) 

(1)  The  above  note  of  the  judgment  is  given  ex  relatione ;  but  it  was  perused  by 
the  Vice-Chancellor  before  it  was  sent  to  press. 
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[576]     Bankes  v.  The  Baroness  Le  Despencer,  an  Infant,  .\nd  Others. 

March  5,  6,  10,  1840. 

[S.  C.  11  Sim.  508  ;  9  L.  J.  Ch.  (N.  S.)  18.5 ;  4  Jur.  601.  See  Stanki/  v.  Coulthurd, 
1870,  L.  R.  10  Eq.  -264 ;  Bell  v.  Holtby,  1873,  L.  K.  15  Eq.  188.  For  Dorchester  v. 
Effingham,  10  Sim.  587  (n.) ;  (S.  C.  G.  Coop.  319  ;  35  E.  K.  572  ;  3  Beav.  180  (n.) ; 
49  E.  R.  71).     See  Sackville- fFest  v.  Viscount  Holmesdale,  1870,  L.  R.  4  H.  L.  557.] 

Executory  Trust.     Settlement  of  Estates  to  go  along  with  a  Barony  in  Fee. 
Perpetuity.     Remoteness. 

Lord  Le  Despencer,  being  seised  of  the  ancient  Barony  of  Le  Despencer  in  fee, 
conveyed  real  estates  to  trustees  in  trust,  after  the  death  of  himself  and  his  eldest 
son,  to  settle  the  estates  to  the  use  of  such  persons,  for  such  estates,  and  in  such 
manner  that  the  same  should,  so  far  as  the  law  would  permit,  be  strictly  settled  so 
as  to  go  along  with  the  dignity  of  Le  Despencer,  so  long  as  the  person  possessed  of 
the  same  dignity  should  be  a  lineal  descendant  of  the  settlor,  and  be  held  and 
enjoyed  by  the  person  for  the  time  being  possessed  of  the  same  dignity,  and  being 
such  lineal  descendant  as  aforesaid  ;  and  that,  during  every  suspension  or  abeyance 
of  the  same  dignity,  within  the  limits  prescribed  by  law  for  strict  settlements, 
the  rents  of  the  estates  might  be  equally  divided  amongst  the  co-heirs  per  stirpes  of 
the  person  or  persons  respectively,  by  reason  of  whose  death  or  deaths  without 
issue  male  such  suspension  or  abeyance  should  be  for  the  time  being  occasioned. 

Held,  that  the  above  trust  was  not  void  for  remoteness ;  and  the  Master  was  directed 
to  approve  of  a  proper  settlement  accordingly. 

By  indentures  of  lease  and  appointment  and  release,  of  the  7th  and  8th  of  August 
1826,    made   between    Thomas   Lord    Le    Despencer   and   the    Honourable   Thomas 
Stapleton,  his  eldest  son  and  heir  apparent  of  the  first  part,  the  Earl  of  Roden,  the 
Honourable  Hercules  Robert  Pakenham,  the  Plaintiffs,  William  John  Bankes  and  John 
Horace  Thomas  Stapleton  of  the  second  part,  and  the  Earl  of  Falmouth  and  Freeman 
Willis  Elliot,  of  the  third  part,  after  reciting  that,  by  virtue  of  divers  conveyances  and 
assurances,  executed  and  made  by  or  by  the  direction  of  Thomas  Lord  Le  Despencer 
and  Thomas  Stapleton  or  one  of  them,  the  manor  or  lordship  and  castle  of  Mereworth 
in  the  county  of  Kent,  and  divers  other  manors  or  lordships,  messuages,  farms,  lands 
and  hereditaments  in  the  same  county,  or  the  right  or  equity  of  redemption  thereof, 
stood  limited  and  assured  to  the  use  of  such  person  and  persons,  for  such  estate  or 
€states,  intents  and  purposes,  &c.,  as  Thomas  Lord  Le  [577]  Despencer  and  Thomas 
Stapleton  should,  by  any  deed  or  deeds,  instrument  or  instruments  in  writing,  to  be 
by  both  of  them  sealed  and  delivered  in  the  presence  of  and  attested  by  two  or  more 
■credible   witnesses,   from  time   to  time  or  at  any  time,  jointly  direct  or  appoint, 
subject,  nevertheless,  to  the  several  mortgages  and  other  incumbrances  then  affecting 
the  same  premises  or  parts  thereof  and  thereinafter  mentioned  (that  is  to  say),  &c. 
(several  mortgages  and  other  charges  were  here  enumerated,  and,  amongst  them,  one 
for  £27,300  to  John  Eldred  Walters,  and  another  for  £9000  to  Henry  Bankes  and 
George  Bankes).     And  after  further  reciting  that  the  execution  of  the  mortgages  for 
£27,300  and  £9000  respectively,  and  the  limitations  of  certain  parts  of  the  before- 
mentioned  premises  to  the  joint  appointment  of  Thomas  Lord  Le  Despencer  and 
Thomas  Stapleton,  which  were  not  previously  subject  to  such  joint  appointment,  were 
parts  of  an  arrangement  then  lately  agreed  upon  between  Thomas  Lord  Le  Despencer 
and  his  son  respecting  their  estates  in  the  county  of  Kent ;  and  that  the  greater  part 
of  the  mortgage  debt  of  £27,300  was  incurred  for  the  purpose  of  enabling  Thomas 
Lord  Le  Despencer  to  repurchase  certain  life  annuities  granted  by  him,  and  other 
part  thereof  was  incurred  for  his  exclusive  benefit ;  and  that  it  was   part  of  the 
arrangement  that  Thomas  Lord  Le  Despencer  should  effect  and  keep  up  insurances  on 
his  own  life  to  such  an  amount  as  would,  at  his  death,  be  sufficient  to  pay  oft'  the 
mortgage  for  £27,300,  except  £12,700  thereof,  which  it  was  agreed  should  remain  an 
incumbrance  upon  the  premises :   and  after  further  reciting  that  Thomas  Lord  Le 
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Despencer  and  Thomas  Stapleton  were  desirous,  and  that  it  was  a  further  part  of  the 
arrangement,  that  some  provision  should  be  made  for  securing,  during  the  life  of 
Thomas  Lord  Le  Despencer,  [578]  the  due  payment  of  the  interest  of  the  said  several 
pi'incipal  sums,  and  also  the  due  payment  of  the  premiums  on  the  policies  of  insurance 
efi'ected  or  intended  to  be  effected  or  appropriated  for  the  purpose  aforesaid,  until  the 
money  due  on  the  said  principal  sum  of  £27,300  should  be  reduced  to  £12,700  :  and 
that  Thomas  Lord  Le  Despencer  and  Thomas  Stapleton  were  further  desirous,  and 
that  it  was  the  ultimate  object  of  the  arrangement,  that,  subject  to  the  aforesaid 
charges  and  incumbrances,  all  the  estates  should  be  settled  upon  Thomas  Lord  Le 
Despencer  and  Thomas  Stapleton,  successively,  for  their  lives,  and  that,  from  and  after 
the  decease  of  the  survivor  of  them,  all  the  estates  should,  so  fai-  as  the  law  would 
permit,  he  stridly  settled  so  as  to  go  along  with  the  baronial  dignity  of  Le  Despencer, 
and  he  held  and  enjoyed  by  the  person  fw  the  time  being  possessed  of  the  same  dignity, 
for  the  supvmi  thereof,  so  long  as  the  person  possessed  of  the  same  dignity  should  be  a 
lineal  descendant  of  Thomas  Lord  Le  Despencer,  bid  with  a  pi'iyvision  that,  in  case  the  dignity 
should,  at  any  time  or  times  within  the  limits  prescribed  by  laiv,  for  strict  settlements,  be 
suspended  or  in  abeyance,  the  rents  aiul  projits  of  the  same  estates  should,  during  the  con- 
tinuance of  every  such  suspension  or  abeyance,  be  equally  divided  amongst  the  co-heirs  per 
stirpes  of  the  person  or  persons  respectively  by  reason  of  whose  death  or  deaths  loithout 
issue  male  such  suspension  or  abeyance  should  he  for  the  time  being  occasioned :  and  that 
it  had  been  agreed  between  Thomas  Lord  Le  Despencer  and  Thomas  Stapleton 
that  their  several  objects  then  remaining  to  be  accomplished  as  aforesaid  should 
be  effected  in  the  manner  thereinafter  mentioned  :  it  was  witnessed  that,  in  order 
to  effect  the  said  objects  of  Thomas  Lord  Le  Despencer  and  Thomas  Stapleton, 
and  in  consideration  of  their  having  mutually  concurred  in  the  execution  of  the 
[579]  mortgages  to  John  Eldred  Walters  and  Henry  Bankes  and  George  Bankes 
respectively,  they,  the  said  Thomas  Lord  Le  Despencer  and  Thomas  Stapleton,  by 
force  and  virtue  of  every  power  and  authority  in  them  vested  or  enabling  them  irt 
that  behalf,  appointed,  and  also  conveyed  unto  the  Earl  of  Roden,  Hercules  Robert 
Pakenham,  and  the  Plaintiffs  William  John  Bankes  and  John  Horace  Thomas  Stapletori 
and  their  heirs,  the  manors  or  lordships  of  Mereworth,  West  Peckham,  &c.,  and  the 
capital  messuage  called  Mereworth  Castle,  and  also  the  park  called  Mereworth  Park,. 
&c.,  &c.,  and  all  other  the  manors,  messuages  and  other  hereditaments  in  the  county  of 
Kent,  which  Thomas  Lord  Le  Despencer  and  Thomas  Stapleton,  or  either  of  them, 
were  or  was  entitled  to  appoint,  or  were  or  was  seised  of  or  entitled  to,  at  law  or  in 
equity,  for  an  estate  of  freehold  or  inheritance  in  possession,  reversion  or  remainder : 
to  hold  the  same  unto  the  Earl  of  Roden,  Hercules  Robert  Pakenham,  and  the  Plaintiffs 
William  John  Bankes  and  John  Horace  Thomas  Stapleton,  their  heirs  and  assigns, 
subject  to  the  several  charges  and  incumbrances  aforesaid,  and  also  to  a  term  of  years 
thereby  limited  to  Lord  Falmouth  and  F.  W.  Elliot,  to  the  use  of  Thomas  Lord  Le: 
Despencer  and  his  assigns,  for  his  life,  without  impeachment  of  waste  (except  voluntary 
waste)  and,  immediately  after  the  decease  of  Thomas  Lord  Le  Despencer,  to  the  use- 
of  Thomas  Stapleton  and  his  assigns,  for  his  life,  without  impeachment  of  waste- 
(except  voluntary  waste),  and,  immediately  after  the  decease  of  the  survivor  of  them, 
to  the  use  of  the  Earl  of  Roden,  H.  R.  Pakenham,  and  the  Plaintiffs  W.  J.  Bankes 
and  J.  H.  T.  Stapleton,  their  heirs  and  assigns,  in  trust  that  they  should,  with  all 
convenient  speed  after  the  decease  of  the  survivor  of  Thomas  Lord  Le  Despencer  and 
Thomas  Stapleton,  convey,  settle  and  assure  all  and  singular  the  [580]  manors  and 
other  hereditaments  thereinbefore  appointed,  granted  and  released,  to  the  use  of  such, 
persons,  for  such  estates,  and  with,  under  and  subject  to  such  powers,  provisoes,, 
declarations  and  agreements,  and  in  such  manner,  in  all  respects,  consistently  with 
and  in  order  to  effect  the  said  intent  of  Thomas  Lord  Le  Despencer  and  Thomas- 
Stapleton,  that  the  same  estates  should,  so  far  as  the  laxv  would  permit,  be  strictly  settled 
so  as  to  go  along  with  the  dignity  of  Le  Despencer,  so  long  as  the  person  possessed  of  the 
same  dignity  should  be  a  lineal  descendant  of  the  said  Thomas  Lord  Le  Despencer, 
and  be  held  and  enjoyed  by  the  person,  for  the  time  being,  possessed  of  the  same 
dignity,  and  being  such  lineal  descendant  as  aforesaid  ;  and  that,  during  every  suspension 
or  abeyance  of  the  same  dignity,  tvithin  the  limits  prescribed  by  law  fmr  strict  settlements,  the 
Tents  and  projits  of  the  same  pn-emises  should  or  might  he  equally  divided  amongst  the  co-heirs: 
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per  stirpes  of  the  person  or  persons  respectively  by  reason  of  whose  death  or  deaths  without 
issue  male  such  suspension  or  aheyante  should  be,  for  the  time  being,  occasioned,  as,  by  three 
counsel  in  the  law,  whereof  the  Attorney  or  Solicitor-General  for  the  time  being, 
whichever  would  undertake  the  reference,  should  be  one,  and  whereof  the  others 
should  be  named  by  him,  or  as,  by  the  majority  of  such  three  counsel,  should  be 
advised  and  directed  :  and  in  case  both  the  Attorney  and  Solicitor-General  for  the 
time  being  should  decline  the  reference,  or  if,  upon  such  reference  as  aforesaid,  no 
two  of  the  referees  should  agree  as  to  the  mode  of  settlement,  then  in  such  manner 
as  should  be  directed  by  the  High  Court  of  Chancery,  upon  a  bill  to  be  filed  by  the 
trustees  or  the  survivors  or  survivor  of  them,  or  the  heirs  and  assigns  of  such 
survivor,  and  which  they  and  he  were  and  was  thereby  directed  to  file  against  such 
person  or  persons  as  they  or  he  might  think  proper,  for  the  purpose  of  obtaining 
[581]  such  direction  of  the  Court ;  and  to  and  for  no  other  use,  intent  or  purpose 
whatsoever. 

Thomas  Stapleton  died  on  the  1st  of  June  1829,  leaving  issue  one  child  only,  the 
Defendant  Baroness  Le  Despencer.  Thomas  Lord  Le  Despencer  died  on  the  3d  of 
October  1831.  After  Lord  Le  Despencer's  death,  the  Plaintifls,  who,  by  the  disclaimer 
of  Lord  Roden  and  H.  R.  Pakenhara,  had  become  the  sole  trustees  of  the  indenture 
of  the  8th  August  1826,  caused  it  to  be  referred  to  the  Solicitor-General  and  two 
other  counsel  named  by  him,  to  approve  of  the  settlement  to  be  made  in  pursuance 
of  the  trusts  of  that  indenture  :  but  no  two  of  the  referees  agreed  as  to  the  form  of 
the  settlement.  In  consequence  of  which  the  bill  was  filed  against  all  the  surviving 
lineal  descendants  of  the  late  Lord  Le  Despencer,  praying  that  the  trusts  of  the 
indenture  of  the  8th  of  August  1826  might,  so  far  as  was  necessary,  be  carried  into 
execution  under  the  decree  of  the  Court ;  and  that  the  rights  and  interests  of  all 
parties  in  the  manors  and  hereditaments  might  be  declared,  and  that  a  proper  settle- 
ment, conveyance  and  assurance  thereof,  in  pursuance  of  the  trusts  of  the  indenture, 
might  be  settled,  prepared  and  executed  under  the  direction  of  the  Court. 

By  the  decree  at  the  hearing,  the  following,  amongst  other  inquiries,  were  directed: — 
Li  what  manner  the  Barony  of  Le  Despencer  was  created,  and  who  was  then  entitled 
to  the  same,  and  to  whom,  and  in  what  manner  the  same  stood  limited  and  was 
descendible  :  what  lineal  descendants  of  Thomas  Lord  Le  Despencer  were  living  at 
each  of  the  three  periods  after  mentioned,  namely,  the  date  of  the  indenture  of  the 
8th  of  August  1826,  at  Lord  Le  Despencer's  death,  and  at  the  date  of  [582]  the  report, 
and  which  of  them  might  succeed  to  the  dignity  of  Le  Despencer. 

The  Master  found  that  the  Barony  of  Le  Despencer  was  created,  by  writ  of 
summons,  in  the  person  of  Hugh  Le  Despencer,  Chief  Justice  of  England,  in  the 
49  Hen.  3,  and  was  afterwards  restored  and  confirmed,  by  letters  patent  of  2  Jas.  1, 
in  the  person  of  Maria  Fane,  only  daughter  atid  heiress  of  Henry,  Baron  of  Aber- 
gavenny, who  was  a  lineal  descendant  from  Hugh,  first  Baron  Le  Despencer ;  and 
that  it  was  descendible  to  her  heirs  general.  The  Master  further  found  that,  at  the 
date  of  the  indenture  of  the  8th  of  August  1826,  Lord  Le  Despencer  had  four  sons 
and  five  daughters  living ;  that  all  of  them  were  living  at  his  death,  except  his  three 
eldest  sons,  of  whom  the  second  alone  had  died  without  issue  ;  and  that  all  his  other 
children  (except  one  of  his  daughters,  who  had  died  without  issue)  were  living  at  the 
date  of  the  report ;  and  that  Lord  Le  Despencer  had  several  grandchildren  living  at 
each  of  the  before-mentioned  periods ;  and  that  all  his  issue  then  living  might  succeed 
to  the  dignity.  It  appeared  too,  from  the  report,  that  the  co-heirs  presumptive  of  the 
Baroness  Le  Despencer  were  the  four  daughters  of  the  late  lord's  third  son,  and  that 
his  fourth  and  only  surviving  son  had  issue  two  sons  and  two  daughters. 

The  cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  G.  Richards  and  Mr.  Follett,  for  the  Plaintiffs  the  trustees  of  the  deed  of  the 
8th  August  1826. 

Mr.  Knight  Bruce  and  Mr.  Loftus  Wigram,  for  Sir  Francis  Jarvis  Stapleton,  the 
youngest  and  only  surviving  son  of  the  late  Lord  Le  Despencer.  The  object  of  the 
parties  to  the  deed  of  August  1826,  [583]  which  this  Court  is  now  asked  to  carry 
into  effect,  was  not  to  create  an  entail  to  be  governed  by  the  ordinary  rules  of  law, 
but  to  create  a  course  of  limitation  unknown  to  the  rules  of  law.  It  is  a  new  device, 
and,  therefore,  to  be  checked.     Of  the  three  eminent  counsel  to  whom  it  was  referred 
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to  point  out  the  mode  in  which  the  intention  of  the  late  Lord  Le  Despencer,  and  his 
eldest  son,  was  to  be  carried  into  eflfect,  no  two  could  agree  upon  the  subject :  indeed 
it  is  impossible  to  give  eflfect  to  that  intention  without  creating  a  perpetuity,  which 
the  law  will  not  permit.  If  the  dignity  of  Le  Despencer  were  to  become  in  abeyance 
in  consequence  of  a  former  lord  having  died  leaving  only  daughters  or  the  issue  of 
daughters,  it  might  continue  in  abeyance  for  more  than  200  years ;  and,  according  to 
the  language  of  this  deed,  the  trust  for  the  co-heirs  of  the  former  lord  is  to  continue 
for  the  same  length  of  time  ;  and,  on  the  abeyance  being  determined,  the  estates  are 
to  go  back  to  the  title.  It  is  manifest  that  such  a  provision  cannot  be  carried  into 
eft'ect  without  transgressing  the  rules  of  law  against  perpetuity.  Besides,  this  deed 
makes  no  provision  for  the  case  of  attainder.  An  attainder  would  not  be  a  suspension 
of  the  dignity  :  the  term  "  suspension,"  as  used  in  this  deed,  applies  only  to  an 
abeyance.  The  intention  expressed,  with  regard  to  the  settlement  to  be  made,  is  one 
and  entire ;  and,  consequently,  if  it  fails  in  part,  it  must,  according  to  the  doctrine 
laid  down  by  Sir  William  Grant  in  Leake  v.  Robinson  (2  Mer.  363),  fail  altogether. 

The  case  of  Tollemache  v.  The  Earl  of  Coreuiry  {\)  is  very  strikingly  analogous  to 
the  present.  There  the  [584]  principle  of  the  decision  invalidated  the  gift  altogether, 
that  is,  so  far  as  it  extended  beyond  the  widow  of  the  testator  and  his  son.  It  may 
be  said,  perhaps,  that  the  Baroness  Le  Despencer  stands  in  a  position  similar  to  that  of 
the  third  Lord  Vere  in  the  case  referred  to  ;  but  it  must  be  observed  that  the  eflfect  of 
the  decision  in  that  case  was  just  as  adverse  to  the  title  of  the  third  lord  as  it  was 
to  the  title  of  the  fourth  lord ;  and  the  principle  of  it  was  that  the  gift  was  wholly 
void  (except  to  the  extent  before  mentioned),  notwithstanding  the  words  "so  far 
as  the  rules  of  law  or  equity  will  permit."  Lord  Southampton  v.  The  Marquis  of 
Hertford  (2  Ves.  &  Beam.  54),  Stonor  v.  Curwen  {ante,  vol.  v.  p.  264),  fVare  v.  Polhill 
(11  Ves.  257). 

Mr.  Loftus  Wigram.  The  intention  expressed  in  the  deed  of  August  1826,  with 
regard  to  the  manner  in  which  the  estates  are  to  be  settled,  is  one  entire  intention. 
The  sentence  in  which  that  intention  is  expressed  consists  of  two  branches  ;  and  though 
that  part  of  it  which  is  comprised  in  the  first  branch  of  the  sentence  ending  with  the 
words  "  being  such  lineal  descendant  as  aforesaid  "  might  be  given  eflfect  to,  yet,  as 
the  other  part,  which  is  comprised  in  the  second  branch  of  the  sentence,  exceeds  the 
limits  allowed  by  law,  and  therefore  cannot  be  carried  into  execution,  no  eflfect  can  be 
given  to  any  part  of  that  intention. 

The  Vice-Chancellor.  The  question  is  whether  the  words  in  the  second  branch 
of  the  sentence,  "  within  the  [585]  limits  prescribed  by  law  for  strict  settlements,"  do 
not  apply  to  the  words  that  follow,  that  is,  to  the  words  which  direct  to  whom  the  rents 
and  profits  of  the  estates  are  to  be  paid  during  the  suspension  or  abeyance  of  the 
dignity. 

Mr.  Wigram  and  Mr.  Sharpe  appeared  for  the  daughters  of  the  late  Lord  Le 
Despencer,  and  their  husbands. 

Mr.  Jacob  and  Mr.  Tyrrell,  for  the  Baroness  Le  Despencer,  who  was  born  at  the 
date  of  the  deed  of  August  1826.  The  argument  for  Sir  Francis  Jarvis  Stapleton  is 
founded  on  two  fallacies  :  the  first  consists  in  taking  an  erroneous  view  of  the  decision 
in  Tollemache  v.  Lwd  Coventry,  and  the  second,  in  treating  the  trust  in  this  case  as  a 
trust  executed  ;  whereas  it  is  a  trust  executory. 

According  to  the  report  of  Tollemache  v.  Lm-d  Coventry,  in  2d  Clark  &  Fin.,  the 
House  of  Lords  did  not  hold  the  gift  of  the  chattels  to  be  wholly  void,  but  decided 
that  it  was  good  so  far  as  to  vest  them  in  the  third  Lord  Vere  (see  8  Bligh,  563),  and 
that  too  in  a  case  where  the  trust  was  executed  and  not  executory.  The  decision, 
therefore,  in  that  case  is  in  favour  of  our  client ;  for  it  shews  that  the  intention 
expressed  in  the  deed  of  August  1826  might  be  carried  into  eflfect,  so  far  as  to  vest 
the  estates  in  the  baroness  for  her  life  at  the  least.  Secondly,  where  a  trust  is 
executory,  the  Court,  if  it  cannot  give  eflfect  to  it  in  toto,  must  give  eflfect  to  it  so  far 
as  it  can  consistently  with  the  rules  of  law  and  equity.     [586]  And,  in  this  case,  the 

(1)  8  Bligh,  N.  S.  547  ;  S.  C.  2  Clark  &  Fin.  611.  This  case  is  reported  on  the 
original  hearing,  in  5  Madd.  232,  under  the  name  of  Lard  Deerhurst  v.  The  Duke  of  St. 
Albans. 
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parties  to  the  deed  of  August  1S26  have  provided,  most  expressly,  that  the  limitations 
of  the  settlement  directed  to  be  made  shall  not  exceed  the  limits  prescribed  by  law. 

With  respect  to  the  objection  that  the  settlement  does  not  provide  for  the  case 
of  attainder,  it  may  be  observed  that  attainder  is  an  event  which  provides  for  itself  : 
for,  when  a  peer  is  attainted,  he  loses  his  estates  and  his  title  together,  and  nothing 
that  the  settlors  could  have  done  would  have  provided  against  those  consequences. 

Mr.  Girdlestone  and  Mr.  Lee,  for  the  four  daughters  and  only  issue  of  the  late 
Lord  Le  Despencer's  third  son,  three  of  whom  were  born  at  the  date  of  the  deed  of 
August  182(3.  The  parties  for  whom  we  appear  are  the  presumptive  heirs  of  the 
present  baroness. 

The  Court  has  been  asked  in  this  case  to  come  to  the  conclusion  that  no  settle- 
ment at  all  can  be  made,  because  some  part  of  the  direction  respecting  it,  which  is 
contained  in  the  deed  of  August  1826,  is  void.  [The  Vice-Chancellor.  That  is 
applying  the  same  rule  where  the  parties  are  to  take  in  succession,  as  is  applicable  to 
a  case  where  all  the  parties  are  to  take  at  once,  as  a  class.]  The  case  of  Tollemachf  v. 
Lord  Coventry,  which  has  been  so  much  relied  on  by  the  counsel  for  Sir  F.  J. 
Stapleton,  does  not  apply  to  the  present :  for,  first,  it  related  to  personal  chattels  and 
not  to  real  estates,  and  secondly,  the  trust  was  executed  and  not  executory.  An 
executory  trust  may  be  carried  into  execution  within  the  limits  allowed  by  law, 
although  there  may  be  something  in  the  direction  which  would  go  beyond  those 
limits.  All  that  the  late  Lord  Le  Despencer  and  his  [587]  eldest  son  have  required 
to  be  done  is  that  their  estates  should  be  settled  according  to  a  certain  course  of 
limitation,  so  far  as  the  rules  of  law  and  equity  would  permit :  and  therefore  the 
Court,  if  it  makes  the  settlement  as  far  as  those  rules  will  permit,  does  effectuate  the 
intention  of  the  settlors.  At  the  time  when  the  deed  of  August  1826  was  executed 
the  late  lord's  second  son  was  dead  without  issue ;  and  his  third  son  was  dead, 
leaving  only  female  issue ;  and  therefore  it  was  then  highly  probable  that  the  dignity 
might  become  in  abeyance  within  no  great  distance  of  time.  It  was  said  that  the 
principle  of  the  decision  in  Tollemache  v.  Lord  Coventry  was  that  the  gift  was  void 
altogether ;  but  Lord  Brougham  admits  that  the  gift  was  good  so  far  as  the  objects 
of  it  who  were  in  esae  at  the  death  of  the  testator  were  concerned  :  therefore,  that 
case  is  an  authority  that  the  direction  in  this  case  ought  to  be  carried  into  effect  as  to 
the  parties  who  were  in  esse  at  the  time  when  the  deed  of  August  1826  was  executed. 
What  Lord  Eldon  says  at  the  conclusion  of  his  judgment  in  Ware  v.  Polhill,  namely, 
that  the  power  of  sale  was  void,  must  be  taken  in  connexion  with  what  he  had  said 
before  ;  and  then  it  will  be  seen  that  what  his  Lordship  meant  was  that,  as  soon  as 
the  party  had  acquired  the  absolute  interest  in  the  property,  the  power  ceased.  The 
case  of  StonoT  v.  Curwen  also  was  cited  in  the  argument  against  the  settlement ;  but, 
in  our  opinion,  it  has  very  little  application  to  the  present  case.  The  authorities  in 
favour  of  the  settlement  which  have  not  been  yet  observed  upon  are  Lord  Dorchester 
V.  The  Earl  of  Ejfingham,{l)  Humberstcm  v.  HumheTS-\f,'&S\-ton  (1  P.  W.  332),  Gower  v. 

(1)  Rolls,  19  March  1813.  Mr.  Lee  produced  an  office  copy  of  the  decree  in  this 
cause,  from  which  it  appeared  that  Guy  Lord  Dorchester  had  made  a  settlement  by 
which  life-estates  in  his  landed  property  were  given  to  his  sons  who  were  living,  with 
remainders  to  their  first  and  other  sons  in  tail ;  reserving,  however,  to  himself,  a 
power  to  revoke  the  uses  of  the  settlement,  and  to  appoint  new  uses  either  by  deed 
or  will ;  and  that  his  lordship  made  his  will,  which  was  partly  as  follows  — "  All  my 
landed  estates  to  be  attached  to  my  title  as  closely  as  possible  ;  all  the  timber,  woods 
and  trees  on  my  estates  I  leave  to  my  executors,  in  trust  to  increase  my  landed 
property ;  all  debts  due  to  me  from  Government,  and  all  my  personal  property  not 
otherwise  disposed  of,  I  leave  to  my  executors,  in  trust  to  increase  my  landed  property." 

Sir  William  Grant  declared  that,  by  the  effect  of  the  testator's  will,  the  estate  tail 
of  the  Plaintiff,  Arthur  Henry  Lord  Dorchester  (who  was  the  testator's  grandson),  in 
the  settled  estates,  and  the  estates  tail  of  all  the  other  male  issue  or  descendants  of 
the  testator  in  esse  at  the  time  of  the  testator's  death  were  abiidged  to  estates  for  life 
only,  with  remainder  to  their  first  and  other  sons  in  tail  male,  in  strict  settlement : 
and  His  Honor  ordered  the  timber  on  the  settled  estates  to  be  cut  and  sold,  and  the 
proceeds  to  be  invested  in  the  purchase  of  lands,  to  be  settled  to  the  same  uses  as  the 
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Lord  Grosveiwr  (5  Madd.  337),  Lord  Deerhurst  v.  The  Duke  of  St.  Albans  (Ibid.  232  ;  see 
271),  Pelhain  v.  Gregory  (1  Eden,  518),  Phipps  v.  Lord  Mulgrave  (3  Ves.  613),  The 
Duke  of  Newcastle  v.  Tile  Countess  of  Lincoln  {Ibid.  387),  in  which  Lord  Loughbo-[589]- 
rough  seems  to  have  anticipated  this  very  case.  Bacon  v.  Proctor  (Turn.  &  Russ.  31), 
Woolmore  v.  Burrows  (ante,  vol.  i.  p.  512),  Mackworth  v.  Hinxnmn  (2  Keen,  658),  Litt 

sect.  352." 

Mr.  Knight  Bruce,  in  reply,  said  that  either  the  direction  for  making  the  settle- 
ment could  not  be  carried  into  effect  at  all,  or  that  the  utmost  that  the  Court  could 
do  was  to  give  a  life-estate  to  the  baroness  :  that  it  could  not  give  her  an  estate  tail, 
as  it  was  impossible  so  to  mould  that  estate  as  to  make  it  go  along  with  the  title. 

March  10.  The  Vice-Ch.\NCEllor  [Sir  L.  Shad  well].  Since  this  case  was  opened 
I  have  had  time  to  look  into  the  question,  and  my  opinion  remains  the  same  as  it  was 
from  the  first,  namely,  that  it  is  a  case  in  which  it  is  the  duty  of  the  Court  to  try  to 
give  effect  to  the  intention  of  the  parties  by  making  a  settlement. 

The  words  of  the  trust  on  which  the  question  arises  are  that  the  trustees  should, 
after  the  decease  of  the  survivor  of  Lord  Le  Despencer  and  Thomas  Stapleton, 
convey,  settle  and  assure  all  the  manors  and  other  hereditaments  thereinbefore 
appointed,  granted  and  released,  to  the  use  of  such  persons,  for  such  estates,  and 
with,  under  and  subject  to  such  powers,  provisoes,  declarations  and  agreements,  and 
in  such  manner,  in  all  respects,  consistently  with  and  in  order  to  effect  the  intention 
of  the  settlors,  that  the  same  estates  should,  so  far  as  the  law  would  permit,  be  strictly 
settled  so  as  to  go  along  with  the  dignity  of  Le  Despencer,  so  long  as  the  person 
possessed  of  the  same  dignity  should  be  a  [590]  lineal  descendant  of  the  said  Thomas 
Lord  Le  Despencer,  and  be  held  and  enjoyed  by  the  person  for  the  time  being 
possessed  of  the  same  dignity  and  being  such  lineal  descendant  as  aforesaid. 

If  it  had  stopped  here,  there  would  have  been  no  doubt  that  the  Court  would  have 
directed  a  settlement  to  be  framed  for  the  purpose  of  effectuating  the  general 
intention  of  the  parties,  the  meaning  of  which  no  human  being  can  doubt.  Many 
instances  may  be  found  in  which  the  Court  has  given  effect  to  the  intentions  of 
parties  expressed  in  the  like  general  manner. 

In  The  Countess  of  Lincoln  v.  The  Duke  of  Nexvcojitle  (12  Ves.  218;  see  227),  for 
example,  it  was  not  even  suggested  that  the  Court  could  not  execute  a  covenant,  in  a 
marriage  settlement,  to  settle  leasehold  estates  so  as  to  go  along  with  real  estates,  so 
far  as  the  law  would  allow  ;  but  the  question  was  in  what  manner  the  covenant  ought 
to  be  executed.  Lord  Eldon  in  that  case  did  not  object  to  the  decree  because  it  had 
directed  a  settlement ;  nor  did  he  object  to  the  House  of  Lords  reforming  the  decree  ; 
but  he  objected  to  the  alteration  proposed  to  be  made  by  Lords  Erskine  and 
Ellenborough  in  the  decree  as  it  originally  stood. 

There  is  another  instance  of  the  Court  carrying  such  a  general  intention  into  effect 
in  the  case  of  Jf'^oolmore  v.  Burrows.  There  the  direction  was  that  the  residue  of  the 
testator's  fortune  should  be  laid  out  in  land  as  contiguous  as  practicable  to  Stradone 
in  Ireland,  to  be  added  and  closely  entailed  to  the  family  estate  then  in  the  possession 
of  the  testator's  relative  Thomas  Burrows :  [591]  and,  by  a  codicil,  the  testator  added 
that  his  object  in  wishing  to  improve  the  Stradone  estate  was  to  have  a  head  to  the 
family  who,  he  hoped,  would  be  kind  and  attentive  to  the  different  branches.  And 
then  he  directed  that,  if  Thomas  Burrows  should  die  without  leaving  male  issue  or 
dispose  of  Stradone  out  of  the  family  line,  the  residue  of  his  fortune  should  go  over  to 
Arnold  Burrows  or  his  nearest  relative  in  the  male  line.  On  the  hearing  of  the  cause 
for  further  directions  it  was  referred  to  the  Master  to  approve  of  a  proper  settlement 
of  the  estates  then  purchased  and  thereafter  to  be  purchased  with   the  testator's 

other  estates  were  settled  or  subject  to  under  the  settlement  and  according  to  the 
effect  and  operation  before  declared  of  the  testator's  will :  and  the  residue  of  the 
testator's  personal  estate  to  be  laid  out  in  the  purchase  of  land  to  be  settled  in  like 
manner.     (See  a  note  of  this  case  in  3  Beavan,  ISO.) 

The  Vice-Chancellor,  on  this  case  being  cited  to  him,  observed  that  Sir  William 
Grant's  meaning  was  to  give  effect  to  the  direction,  in  the  testator's  will,  that  his 
landed  estates  should  be  attached  to  his  title  as  closely  as  possible. 
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residuary  estate,  upon  the  uses  and  trusts,  and  according  to  the  directions  expressed 
in  the  will  and  codicil.  The  Master  approved  of  a  settlement  accordingly.  The 
Defendants,  however,  objected  to  the  settlement  on  several  grounds ;  and  thev 
excepted  to  the  Master's  report.  The  exceptions  were  argued  before  Sir  A.  Hart, 
V.-C.  :  and  it  has  always  struck  me  that  the  observations  made  by  that  able  Judge,  in 
deciding  on  those  exceptions,  were  extremely  good ;  and,  in  my  opinion,  they  are 
applicable  to  the  present,  and  indeed  to  every  case  of  the  same  nature.  He  says  :  "  It 
often  happens  that  the  Court  is  called  on  to  expound  a  meaning  and  execute  a  purpose, 
which  the  testator  himself  could  not  have  explained  in  their  detail ;  and  the  Court  is 
then  driven  to  the  necessity  of  gi\'ing  such  directions  as  it  conceives  to  be  nearest  to 
a  probable  and  rational  purpose  in  the  testator's  mind."  Then  Sir  A.  Hart  states  the 
words  of  the  will,  and  proceeds  as  follows  : — "  The  important  words  '  closely  entailed  ' 
would  require  the  limitations  to  be  as  strict  as  the  rules  of  law  would  permit ;  and 
every  person  in  esse  at  the  testator's  death  must  have  taken  a  life-estate  and  no  more.'' 
Then  he  says :  "  In  giving  effect  to  the  executory  directions  of  a  will,  the  [592] 
Court  will  guard  all  rights  by  restrictions  and  covenants  in  the  way  of  limitations." 

The  case  of  Lord  Dorchester  v.  Lord  Effingham  was  as  follows : — Lord  Dorchester 
ha\nng  settled  certain  estates,  which  he  had  purchased,  on  his  sons  and  their  issue,  so 
as  to  make  the  sons  tenants  for  life  and  their  sons  tenants  in  tail,  and  having  a  general 
power  of  revocation  and  new  appointment  by  deed  or  will,  did,  by  his  will,  use  this 
expression,  "all  my  landed  estates  to  be  attached  to  my  title  as  closely  as  possible." 
The  next  Lord  Dorchester  filed  a  bill  immediately  after  the  death  of  the  former  lord, 
who  was  his  grandfather,  and,  after  setting  forth  the  deeds  which  contained  the 
limitations,  he  prayed  that  he  might  be  declared  to  be  tenant  in  tail  of  the  settled 
estates  under  the  limitations  of  the  deeds.  So  far  as  that  point  was  concerned,  he 
was  opposed  by  those  who  took  other  interests ;  and  the  result  was  that  the  Court 
declared  that,  by  the  effect  of  the  will,  the  estate  tail  of  the  Plaintiff  Lord  Dorchester 
in  the  settled  estates,  and  the  estates  tail  of  all  the  other  male  issue,  were  reduced  to 
estates  for  life,  with  remainders  to  their  first  and  other  sons  in  tail  male  :  and  it  was 
ordered  that  the  timber-money  and  the  testator's  residuary  personal  estate  should  be 
laid  out  in  lands  to  be  settled  to  the  same  uses  as  the  other  estates  were  subject  to 
under  the  settlements  and  according  to  the  operation  and  effect  before  declared  of  the 
testator's  will.  So  that  the  Court  in  this  case  decided  what  was  the  effect  of  the  verv 
general  words  used  by  the  testator;  and  directed  the  estates  which  were  to  be 
purchased  with  the  timber-money  and  the  residuary  personal  estate  to  be  settled 
accordingly. 

The  books  are  full  of  instances  in  which  the  Court  has  interfered  to  carry 
into  effect  the  general  intention  [593]  of  the  parties  of  having  a  settlement  made 
where  only  general  words  are  used.  So  that  it  is  beyond  all  doubt  that  the  Court, 
in  the  simple  case  which  arises  on  the  first  part  of  the  direction  in  this  case,  can  order 
a  settlement  to  be  made. 

The  only  question  then  is  whether  there  is  anything,  in  the  second  part  of  the 
direction,  which  is  so  illegal  as  to  tie  up  the  hands  of  the  Court  and  prevent  it  from 
making  any  settlement.  That  part  of  the  direction  is  in  the  following  words  : — "And 
that,  during  every  suspension  or  abeyance  of  the  same  dignity  within  the  limits  pre- 
scribed by  law  for  strict  settlements,  the  rents  and  profits  of  the  same  premises  shall 
be  equally  di\-ided  among  the  co-heirs  per  stirpes  of  the  person  or  persons  respectively, 
by  reason  of  whose  death  or  deaths  without  issue  male,  such  suspension  or  abeyance 
shall  be  for  the  time  being  occasioned,  as,  by  three  counsel  learned  in  the  law,  whereof 
the  Attorney  or  Solicitor-General  for  the  time  being  shall  be  one,  and  whereof  the 
others  shall  be  named  by  him,  or  as,  by  the  majority  of  such  three  counsel,  shall  be 
ad%nsed  and  directed :  and  in  case  both  the  Attorney  and  Solicitor-General  shall 
decline  the  reference,  or  no  two  of  the  referees  shall  agree  as  to  the  mode  of  settle- 
ment, then  in  such  manner  as  shall  be  directed  by  the  Court  of  Chancery  upon  a  bill 
to  be  filed  by  the  trustees." 

For  the  purpose  of  construing  this  passage,  I  think  that  it  is  not  material  to  consider 
whether  the  words  "  within  the  limits  prescribed  by  law  for  strict  settlements  "  ought 
to  be  taken  in  connection  with  the  words  that  precede  them,  namely,  "  during  every 
suspension  or  abeyance  of  the  same  dignity,"  or  in  connection  with  the  words  that 
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follow  them,  namely,  "  the  [594]  rents  and  profits  of  the  same  premises  shall  be 
equally  divided  between  the  co-heirs  per  stirpes,"  &c.  The  truth  is  that,  in  whichever 
of  those  two  ways  you  take  those  words,  you  find  an  intention  that  that  division  of 
the  rents  and  profits  shall  continue  no  longer  than  the  rules  of  law  allow. 

Suppose  that  the  settlement  were  to  be  made  in  this  form,  namely,  that  the  estates 
were  to  be  limited  to  trustees  for  a  term  of  1000  years,  determinable  at  the  end  of  21 
years  from  the  death  of  the  survivor  of  all  the  persons  in  esse  at  the  time  of  the  late 
Lord  Le  Despencer's  death,  and  then  capable  of  succeeding  to  the  dignity,  and  that, 
subject  thereto,  the  estates  were  then  limited  to  the  different  persons  so  in  esse  and 
capable  of  succeeding  to  the  dignity,  for  their  lives,  successively,  with  remainder  to 
their  sons  in  tail,  with  remainder  to  their  daughters  in  tail :  and  that  then  the  trusts 
of  the  term  of  1000  years  were  declared  to  be  that,  in  the  event  of  there  being  any 
abeyance  such  as  is  here  contemplated,  the  rents  should,  during  the  time  (which  could 
not  exceed  the  limits  fixed  by  law)  be  disposed  of  in  the  manner  prescribed  :  there 
can  be  no  doubt  that  that  would  be  a  legal  mode  of  settlement.  I  do  not  say  that 
that  is  the  only  or  the  best  method  of  executing  the  trust :  but  it  is  one  mode  which 
appears  to  me  to  be  unobjectionable  in  point  of  law.  And  when  you  find  that  the 
intention  of  the  parties  is  to  do  that  only  which  the  rules  of  law  will  permit,  or  as  it 
expressed,  which  may  be  done  within  the  limits  prescribed  by  law  for  strict  settle- 
ments, my  firm  opinion  is  that  it  is  the  duty  of  the  Court  to  refer  it  to  the  Master  to 
approve  of  a  proper  settlement  according  to  the  language  of  the  trust.  {Ibbetson  v. 
Ibbetson,  ante,  p.  495.) 

[595]    Jane  Boyd,  Widow,  v.  Buckle.     March  21,  1840. 

Annuity.     Will.     Construction. 

Testator,  after  reciting  that  the  income  of  his  wife,  in  case  she  survived  him,  would 
consist,  in  part,  of  the  rent  of  a  leasehold  estate,  which  he  had  settled  on  her, 
directed  his  trustees,  in  case  the  lease  should  expire  in  her  lifetime,  to  pay  to  her, 
out  of  the  dividends  and  interest  arising  from  a  suiEcient  part  of  his  personal  estate, 
at  their  discretion,  so  much  per  annum  as  would  be  an  equivalent  for  the  rent  lost 
thereby  ;  and  he  gave  his  residuary  personal  estate  to  the  trustees,  in  trust  to  invest 
it  in  the  usual  securities,  and  to  accumulate  the  income  until  the  lease  should  expire 
in  his  wife's  lifetime,  and  then,  during  the  remainder  of  her  life,  to  pay  her  the 
income  of  the  accumulated  fund,  and  after  her  death  to  stand  possessed  of  the 
capital  for  his  grandchildren.  The  lease  expired  in  the  wife's  lifetime;  but  the 
income  of  the  residuary  fund  was  not  equivalent  to  the  rent  lost.  Held,  that  the 
wife  was  entitled  to  have  the  deficiency  of  her  income  made  good  out  of  the  capital 
of  the  residuary  fund. 

William  Boyd,  by  his  will,  dated  the  15th  of  May  1830,  after  reciting  that,  by  the 
settlement  on  his  marriage  with  the  Plaintiff,  he  had  settled  on  her,  during  her  life, 
in  case  she  should  survive  him,  the  yearly  rent  of  a  leasehold  estate,  called  the  Battle 
Bridge  estate,  and  also  the  dividends  of  £4000  stock  in  the  London  Dock  Company, 
ratified  and  confirmed  the  settlement  as  far  as  regarded  the  property  settled  upon  the 
Plaintiff' :  and,  after  further  reciting  that  the  leasehold  estate  would,  in  case  the  Plain- 
tiff' should  survive  him,  form  a  material  part  of  her  income,  and  as  the  lease  under 
which  he  held  the  same  might  expire  in  her  lifetime,  he  directed  the  trustees  therein- 
after named,  in  case  of  such  an  event  happening,  out  of  and  from  the  dividends  and 
interest  arising  from  a  sufficient  part  of  his  personal  estate,  at  their  discretion,  to  pay  to  the 
Plaintiff'  so  much  per  annum  as  would  be  equivalent  to  the  rent  so  lost  by  such  lease 
having  expired  ;  and  he  gave  to  the  Plaintiff'  the  sum  of  £500  sterling,  to  be  paid  to 
her  within  three  calendar  months  next  after  his  decease ;  and  he  gave  to  the  trustees 
all  his  shares,  amounting  to  £600,  in  the  capital  stock  of  the  Commercial  Salerooms 
Company  in  Mincing  Lane,  London,  [596]  upon  trust,  during  the  life  of  the  Plaintiff', 
to  pay  the  interest  thereof  to  her ;  and  he  also  gave  to  the  trustees  so  much  of  the 
consolidated  Bank  three  per  cent,  annuities  standing  in  his  name  at  the  time  of  his 
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decease  as  would  produce  the  sum  of  £100  per  annum  ;  or,  if  there  should  not  be  so 
much  of  that  stock  standing  in  his  name  at  the  time  of  his  decease,  then  he  directed 
the  trustees  to  purchase,  out  of  his  residuary  estate,  so  much  three  per  cent,  consoli- 
dated Bank  annuities  as  would  produce  the  sum  of  £100  per  annum  in  their  names, 
upon  trust  to  receive  the  said  sum  of  £100  per  annum  produced  from  the  dividends 
and  interest  of  such  stock,  and  pay  the  same  to  the  Plaintiff  during  her  life.  The 
testator  then  gave  several  legacies  to  different  persons,  and  bequeathed  to  the  trustees 
all  his  ready  money,  monies  in  any  of  the  public  stocks  or  funds,  and  all  such  sums 
of  money  as  should  be  due  to  him  at  his  decease  upon  mortgage  or  other  specialty 
and  by  simple  contract,  and  all  other  his  personal  estate  and  effects  whatsoever,  not 
thereinbefore  by  him  otherwise  disposed  of,  upon  trust,  with  all  convenient  speed  after 
his  decease,  to  call  in  and  to  compel  payment  of  such  part  of  his  said  personal  estate 
as  should  consist  of  monies  due  and  owing  by  judgment,  bond,  or  simple  contract,  and 
also  all  other  such  part  or  parts,  as  they  should  deem  proper  and  necessary,  of  his 
personal  estate  which  should  consist  of  monies  invested  in  any  of  the  public  stocks  or 
funds,  or  be  due  and  owing  upon  real  securities,  and  to  sell  and  convert  into  money 
such  part  or  parts  thereof  as  should  consist  of  specific  chattels,  and  to  stand  possessed 
of  and  interested  in  the  monies,  stocks,  funds,  and  securities  which  should  arise  from 
the  sale  and  conversion  of  his  general  personal  estate,  or  which  should  continue  part 
thereof  unconverted,  and  the  dividends,  interest  and  annual  produce  thereof,  upon 
trust,  in  the  [597]  first  place,  to  pay  and  satisfy,  out  of  such  of  the  same  monies  as 
should  first  come  to  hand  and  be  received,  all  his  just  debts  and  funeral  and  testa- 
mentary expences  and  the  pecuniary  legacies  thereinbefore  bequeathed :  and,  as  to  the 
residue  or  surplus  of  the  trust  monies  which  should  remain  after  answering  the 
several  purposes  aforesaid,  he  directed  that  his  trustees  should  lay  out  and  invest  the 
same  in  their  or  his  names  or  name,  in  some  of  the  Parliamentary  stocks  or  public 
funds  of  Great  Britain  or  at  interest  upon  real  securities  in  England,  and  should,  from 
time  to  time,  alter  and  vary  and  transpose,  at  discretion,  as  well  the  same  stocks, 
funds  or  securities,  or  any  of  them,  as  also  such  of  the  stocks,  funds  or  securities,  being 
part  of  his  personal  estate  at  his  decease,  which  they  should  not  think  fit  to  convert 
into  money  or  call  in  as  aforesaid,  and  should  stand  possessed  of  and  interested  in  all 
and  singular  the  monies,  stocks,  funds  and  securities  which  should  be  so  invested, 
produced  and  acquired  respectively  as  last  mentioned,  or  which  should  continue  part 
of  his  personal  estate  unconverted,  and  the  dividends,  interest  and  annual  produce 
thereof,  respectively,  upon  trust,  in  the  first  place,  in  the  meantime  and  until  his  term 
and  interest  in  the  Battle  Bridge  estate,  whereof  two  years  or  thereabouts  were  then 
unexpired,  should  expire  and  determine  or  the  Plaintiff  should  die,  which  should  first 
happen,  to  accumulate  and  improve  the  interest,  dividends,  and  annual  produce  of  all 
the  residuary  monies,  stocks,  funds  or  securities,  by  investing  the  same  and  the  pro- 
duce thereof,  from  time  to  time,  in  the  names  or  name  of  the  trustees  or  trustee  for 
the  time  being,  in  some  or  one  of  the  Parliamentary  stocks  or  public  funds  of  Great 
Britain,  or  at  interest  on  real  security  in  England,  to  be  from  time  to  time  altered  and 
varied  as  occasion  should  [598]  require,  and  such  accumulations  to  be  added  to  and 
form  part  of  the  capital  of  the  residuary  monies,  stocks,  funds  or  securities,  and  to  be 
applied  and  disposed  of  accordingly :  and  upon  further  trust,  in  case  his  term  and 
interest  in  the  Battle  Bridge  estate  should  expire  and  determine  in  the  lifetime  of  the 
Plaintiff,  then  and  from  thenceforth,  during  the  residue  of  the  life  of  the  Plaintiff,  to 
pay  the  interest,  dividends  and  annual  produce  of  all  the  residuary  monies,  stocks, 
funds  or  securities  and  accumulations  unto,  or  permit  the  same  to  be  received  by  the 
Plaintiff  or  her  assigns  for  her  life ;  and,  from  and  after  her  decease,  his  will  was 
that  all  the  residuary  monies,  stocks,  funds  and  securities  and  accumulations,  if  any, 
should  be  held  in  trust  for  such  of  his  grandchildren  as  should  be  living  at  his  decease, 
in  equal  shares. 

The  testator  died  on  the  10th  of  December  1830.  His  term  in  the  Battle  Bridge 
estate  expired  on  the  24th  of  June  1834;  and  thereby  the  Plaintiff  sustained  a  loss  of 
yearly  income  to  the  amount  of  £290. 

The  interest  and  dividends  of  the  testator's  residuary  estate  being  insufficient  to 
make  good  the  whole  of  that  loss,  the  Plaintiff  claimed,  by  her  bill,  to  have  the 
deficiency  supplied  out  of  the  capital. 
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Mr.  Knight  Bruce  and  Mr.  Teed,  for  the  Plaintiff.  The  interest  and  dividends  of 
the  testator's  residuary  estate  are  not  sufficient,  with  the  di\'idends  of  the  £4000 
London  Dock  stock,  to  make  up  to  the  Plaintiff  the  same  amount  of  income  which  she 
had  before  the  lease'of  the  Battle  Bridge  estate  expired.  The  executors  and  residuary 
legatees  contend  that  the  deficiency  is  to  be  supplied  out  of  the  interest  and  divi- 
r599]-dends  only  of  the  residuary  estate,  and  that  the  capital  cannot  be  touched  for 
that  purpose.  But  this  is  nothing  more  than  the  common  case  of  an  annuity 
directed  to  be  paid  out  of  the  interest  of  a  fund ;  in  which  case,  if  the  interest  is 
not  sufficient  to  pay  the  annuity,  the  capital  is  applicable  to  supply  the  deficiency.  If 
a  testator,  at  the  commencement  of  his  will,  gives  an  annuity,  and  afterwards  directs 
a  fund  to  be  set  apart  and  the  interest  of  it  applied  in  payment  of  the  annuity,  he 
does  not  thereby  cut  down  the  annuity.  Here  the  testator  directs  his  trustees,  in 
case  the  lease  should  expire  in  the  lifetime  of  his  wife,  out  of  the  dividends  and  interest 
arisino'  from  a  sufficient  part  of  his  personal  estate,  at  their  discretion,  to  pay  to  his 
wife  so  much  per  annum  as  would  be  an  equivalent  to  the  rent  lost  by  the  lease  having 
expired.  That  direction  charges  the  income  of  the  residuary  estate  for  all  time ;  and, 
therefore,  it  charges  the  capital.  The  will  clearly  shews  that  the  testator  was  most 
anxious  that  his  wife's  income  should  be  maintained  at  its  full  amount  during  the 
whole  of  her  life ;  and  the  directions  which  he  afterwards  gives  respecting  his  residuary 
estate  are  only  subordinate  to  that  object.  Arundell  v.  Arundell  (1  Myl.  &  Keen, 
316),  May  v.  Bennett  (1  Euss.  370),  Daiies  v.  Wattier  (1  Sim.  &  Stu.  463). 

Mr.  Jacob  and  Mr.  Paley,  for  the  executors  and  trustees,  declined  to  argue  the 
question,  as  the  persons  beneficially  interested  in  the  residue  were  parties  to  the  suit. 

Mr.  Elderton,  for  some  of  the  cestuis  que  trust  of  the  residue.  The  testator  directs 
his  trustees,  out  of  and  from  the  dividends  and  interest  arising  from  a  sufficient  part 
of  [600]  his  personal  estate,  at  their  discretion,  to  pay  to  his  wife  so  much  per  annum 
as  would  be  an  equivalent  to  the  rent  lost  by  the  lease  having  expired.  It  is  quite 
clear  that,  under  those  words,  the  interest  and  dividends  are  alone  applicable,  de  anno 
in  annum,  to  make  good  the  loss.  I  do  not  mean  to  contend  that  it  was  to  be  in  the 
discretion  of  the  trustees  whether  they  should  make  good  the  lo.ss  or  not;  but  it  was 
to  be  discretionary  in  them  what  part  of  the  estate  should  be  applied  for  that  purpose. 
If  the  income  of  the  estate  is  not  sufficient  to  make  good  the  loss,  the  consequence  is  that 
the  legatee,  as  frequently  is  the  case,  cannot  have  all  that  the  testator  intended  to 
give  to  her. 

The  cases  that  have  been  cited  are  clearly  distinguishable  from  the  present.  In 
Arundell  v.  Arundell  the  rent-charge  was  not  directed  to  be  paid  out  of  the  rents  of 
the  Ashgrove  and  Tollard  Royal  estates ;  but  was  charged  upon  the  corpus  of  the 
estates.  In  May  v.  Bennett  the  testator  gave  an  annuity  to  his  widow  ;  and  directed 
his  executors  to  lay  out  in  Government  security  as  much  money  arising  from  his 
estate  as  would  produce  the  annuity.  The  executors,  instead  of  purchasing  a 
sufficient  sum  in  the  three  per  cents.,  as  this  Court  would  have  directed  them  to  do, 
purchased  £1092  in  the  five  per  cents. ;  which  were  afterwards  converted,  by  Act 
of  Parliament,  into  four  per  cents. ;  and,  thereby,  the  dividends  became  inadequate  to 
satisfy  the  annuity.  It  is  quite  plain  that,  under  those  circumstances,  the  annuitant 
was  entitled  to  have  the  deficiency  of  the  dividends  made  up  from  the  cwpus  of  the 
fund.  The  facts  of  those  cases  are  totally  different  from  a  case  of  this  kind,  where  a 
certain  portion  of  the  income  of  the  estate  is  directed  to  be  paid  to  the  widow.  I 
submit,  therefore,  that  the  utmost  that  this  lady  is  entitled  to  is  the  income  of  the 
residuary  estate. 

[601]  Mr.  Perry,  for  the  assignee  of  the  share  of  one  of  the  cestuis  que  trust  of  the 
residue.  I  submit  that  the  widow  is  entitled  to  have  her  income  made  good,  not  out 
of  the  capital,  but  out  of  the  dividends  of  the  residuary  estate.  The  difficulty  of  the 
case  arises  from  the  inconsistent  dispositions  made  by  the  testator  in  the  first  and  last 
clauses  of  his  will.  In  the  first  clause  he  directs  that  his  wife  shall  receive  compensa- 
tion out  of  his  estate (1)  for  what  she  may  lose  by  the  expiration  of  the  lease;  but,  in 

(1)  The  will  was  stated  in  the  answer  of  the  executors  and  trustees,  as  well  as  in 
the  bill ;  but  it  nowhere  appeared  that  the  testator  had,  in  terms,  charged  his  estate  as 
above  mentioned. 
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the  last  clause,  he  directs  that  she  shall  receive  compensation  out  of  the  interest  of  his 
residuary  estate :  and,  where  there  are  two  inconsistent  clauses  in  a  will,  the  rule  is 
to  reject  the  first  and  give  effect  to  the  last. 

Mr.  Eomilly,  for  the  other  cestuis  que  trust  of  the  residue,  merely  submitted  the 
point  to  the  decision  of  the  Court. 

The  Vice-Ch.\ncellor  [Sir  L.  Shadwell].  It  really  appears  to  me  that  there  is 
nothing  in  the  point. 

I  do  not  think  that  the  limited  way  iu  which  the  trust  subsequently  is  declared 
with  respect  to  the  estate  takes  away  from  the  widow  the  benefit  of  the  first  charge ; 
because  the  first  charge  is  made  with  quite  a  different  view. 

I  think  that  the  Plaintiff  is  entitled  to  have  the  deficiency  of  her  income  made 
good,  from  time  to  time,  out  of  the  corpus  of  the  residuary  estate. 


[602]    Aburrow  t).  Aburrow.(I)    March -21 ,  \MQ. 
New  Orders.     Fice-Chancellor.    Jurisdiction. 

Petition  by  tenant  in  tail,  on  the  death  of  the  tenant  for  life,  for  payment  of  a  fund 
in  Court,  arisen  from  the  sale  of  timber  improperly  cut  by  the  tenant  for  life. 

The  decree  on  further  directions  was  made  by  the  Master  of  the  Rolls,  but  it  did  not 
reserve  liberty  to  apply.  Held,  that  the  case  was  not  affected  by  the  11th  Order  of 
May  1S37,  and  therefore  the  application  was  not  improperly  made  to  the  Vice- 
Chancellor. 

This  was  a  petition  for  payment  of  money  out  of  Court. 

The  suit  was  instituted  by  an  infant  tenant  in  tail  under  a  will  against  the  first 
tenant  for  life  and  the  other  parties  interested,  to  restrain  the  tenant  for  life  from 
committing  waste,  and  for  an  account  of  the  proceeds  of  certain  timber  cut  by  him. 

By  the  decree  on  further  directions,  made  on  the  27th  July  1804,  the  tenant  for 
life  was  ordered  to  pay  into  Court  the  amount  of  the  proceeds  of  the  timber  cut  by  him, 
and,  in  default  of  payment,  a  receiver  was  appointed  of  the  estates  of  which  he  was 
tenant  for  life. 

By  subsequent  orders,  made  on  interlocutory  applications,  the  receiver  was  dis- 
charged on  payment  by  the  tenant  for  life  of  the  sum  ordered  by  the  decree  on 
further  directions  to  be  paid  by  him  ;  and  certain  other  sums,  the  proceeds  of  further 
cuttings  of  timber,  were  paid  into  Court ;  and  all  such  sums  were  invested,  and  the 
dividends  were  ordered  to  be  paid  to  the  tenant  for  life. 

Xo  liberty  to  apply  was  given  either  l:)y  the  decree  or  by  the  subsequent  orders. 

The  decree  on  further  directions  was  made  by  the  Master  of  the  Rolls,  and  the 
subsequent  orders  by  the  Lord  Chancellor. 

[603]  The  first  tenant  in  tail  having  barred  the  entail,  and  having  subsequently 
(lied  iu  the  lifetime  of  the  tenant  for  life,  his  representatives  petitioned,  on  the  death 
of  the  tenant  for  life,  for  the  transfer  to  them  of  the  fund  in  Court. 

Mr.  Jacob  and  Mr.  Freeling,  for  the  Petitioners,  suggested  a  doubt  whether  the 
application  was  made  to  the  right  Court ;  and  submitted  that,  as  this  was  neither  an 
interlocutory  application,  nor  a  petition  presented  under  or  pursuant  to  the  liberty  to 
apply  contained  in  any  decree  or  decretal  order  (see  11th  Order  of  May  1837),  the 
case  was  not  within  the  provisions  of  the  General  Orders  of  the  5th  of  May  1837. 

The  Vice-Ch-INXELLOR  [Sir  L.  Shadwell]  was  of  opinion  that  the  case  was  not 
affected  by  those  orders ;  and  referred  it  to  the  Master  to  inquire  and  state  whether 
the  tenant  for  life  was  dead,  and  whether  the  Petitioners  were  entitled  to  the  fund  in 
question  ;  with  liberty  to  state  special  circumstances. 

(l)  Ex  relatione. 
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[604]     Logan  v.  Baines.     March  31,  1840. 

New  Orders.     Accounts  and  Inquiries. 

If  on  an  application  by  the  Plaintiff,  under  the  5th  Order  of  the  9th  of  May  1839,  for 
preliminary  accounts  to  be  taken,  the  Defendant  objects  that  certain  persons  ought 
to  have  been  made  Co-plaintiffs,  the  Court  will  not  make  the  order. 

Mr.  Jacob  and  Mr.  Koe,  for  the  Plaintiff,  moved,  under  the  5th  Order  of  the  9th 
of  May  1839,  that  certain  preliminary  accounts  might  be  taken  in  the  cause. 

Mr.  Knight  Bruce  opposed  the  application,  on  the  ground _that  two  persons,  whom 
he  named,  ought  to  have  been  made  Co-plaintiffs  in  the  suit. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that,  as  it  had  been  objected  that 
the  suit  could  not  be  sustained  in  its  present  form,  and  as  the  decision  upon  that 
objection  must  be  reserved  until  the  hearing  of  the  cause,  he  could  not  direct  the 
accounts  to  be  taken  on  an  interlocutory  application. 

[605]     In  re  King.     Apiil  22,  1840. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  257.] 

Consimctim  of  11  Geo.  4  and  1  fFill.  4,  c.  60.     Trustee.     Costs. 

A  person  beneficially  entitled  to  part  of  the  dividends  of  a  sum  of  stock  has  a  sufficient 
interest  to  support  a  petition  under  1 1  Geo.  4  and  1  Will.  4,  c.  60,  for  the  appoint- 
ment of  a  new  trustee  of  the  stock. 

The  words  in  the  10th  section  of  the  Act,  which  empower  the  Court  to  order  "any 
person  appointed  as  aforesaid  to  receive  and  pay  over  or  join  in  receiving  and 
paying  over  the  dividends  of  such  stock  in  such  manner  as  the  said  Court  shall 
direct,"  authorize  the  Court  to  direct  one  of  the  officers  of  the  bank  to  receive  the 
dividends  of  the  trust  stock  and  pay  them  over,  not  to  the  party  beneficially 
entitled,  but  to  the  new  trustee. 

If  a  motion  is  made  to  enforce  an  order  under  the  Act,  and  the  order  appears  to  be 
an  improper  one,  the  Court  has  jurisdiction  to  give  the  party  resisting  it  the  costs 
of  the  motion. 

A  tenant  for  life  of  a  sum  of  stock  standing  in  the  name  of  one  Hodsoll,  the 
surviving  trustee  thereof,  granted  an  annuity  to  Margaret  Charlotte  King,  and 
assigned  to  her  his  life  interest  in  the  stock,  in  trust  to  apply  the  dividends  in  pay- 
ment of  the  annuity,  and  to  pay  over  the  surplus  to  him.  For  several  years  Hodsoll 
received  the  dividends  of,  the  stock,  and  paid  the  annuity  out  of  them.  After- 
wards he  went  to  reside  abroad ;  and  the  annuity  becoming  in  arrear,  M.  C.  King 
presented  a  petition,  under  11  Geo.  4  and  1  Will.  4,  c.  60,  s.  10,  praying  for  a  refer- 
ence to  the  Master  to  inquire  and  state  whether  Hodsoll  was  a  trustee  within  the 
meaning  of  the  Act ;  and  if  the  Master  should  find  in  the  affirmative,  then  that  the 
Court  would  direct  such  person  as  it  should  think  proper  to  appoint  in  Hodsoll's 
place  to  receive  the  dividends  and  to  pay  them  to  the  Petitioner  during  the  continu- 
ance of  the  annuity.  The  usual  order  having  been  made  on  the  hearing  of  the  petition, 
and  the  Master  having  reported  that  Hodsoll  was  a  trustee  within  the  meaning  of 
the  Act,  and  that  he  was  such  trustee  for  the  Petitioner  during  the  continuance  of 
the  annuity  ;  the  Petitioner  presented  another  petition,  upon  which  an  order  was 
made  confirming  the  report  and  directing  one  of  the  officers  of  the  bank,  in  [606] 
Hodsoll's  place,  to  receive  the  dividends  of  the  stock  then  remaining  unreceived  and 
thereafter  to  become  due,  and  to  pay  them  to  the  Petitioner  upon  the  trusts  of  the 
assignment,  so  long  as  the  annuity  should  remain  payable.(l) 

(1)  The  section  of  the  Act  above  referred  to  enacts  that,  if  a  trustee  of  stock  shall 
be  out  of  the  jurisdiction  of  the  Court,  or  it  shall  be  uncertain  whether  he  is  living 
or  dead,  or  he  shall  refuse  to  transfer  the  stock  or  to  receive  and  pay  over  the 
dividends  thereof  to  the  party  entitled  thereto ;  it  shall  be  lawful  for  the  Court  to 
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The  bank,  considering  the  above  order  to  be  irregular,  declined  to  comply  with  it. 

Mr.  Jacob  and  Mr.  Burmester,  for  M.  C.  King,  now  moved  that  the  bank  might 
be  ordered  to  act  in  obedience  to  the  order. 

Mr.  Knight  Bruce,  for  the  bank,  said  that  the  order  was  not  authorized  by  the 
Act :  that  it  had  directed  the  bank  to  pay  the  dividends  of  the  stock  to  an  equitable 
claimant,  and,  therefore  it  had,  in  eifect,  converted  the  bank  into  an  accountant-general 
or  a  trustee  of  the  stock ;  that  all  that  the  Act  authorized  the  Court  to  do  was  to 
order  the  bank  to  give  effect  to  a  new  appoint-[607]-ment  of  trustees  by  the  Couit  ; 
that  it  was  questionable  whether  the  Petitioner  in  this  case  had  such  an  interest  in 
the  trust  fund  as  entitled  her  to  present  a  petition  under  the  Act. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  There  can  be  no  doubt  that  the 
Petitioner's  interest  in  the  stock  was  sufficient  to  support  her  petition,  for  she  was 
beneficially  entitled  to  part  at  least  of  the  dividends  of  the  stock ;  and,  therefore,  in 
my  opinion,  she  was  one  of  the  persons  beneficially  entitled  to  the  stock. (1) 

In  this  case,  the  tenant  for  life  of  the  stock,  having  assigned  his  life  interest  to  M. 
C.  King  in  trust  to  secure  an  annuity  which  he  had  granted  to  her,  and  Hodsoll,  the 
trustee  in  whose  name  the  stock  was  standing,  being  out  of  the  jurisdiction  of  the 
Court,  M.  C.  King  presented  a  petition  praying  that  it  might  be  re-[608]-ferred  to  the 
Master  to  inquire  and  state  whether  Hodsoll  was  a  trustee  of  the  stock  within  the 
meaning  of  the  Act,  and  whether  he  was  out  of  the  jurisdiction  of  the  Court ;  and,  if 
the  Master  should  find  in  the  affirmative,  then  that  some  person  might  be  appointed 
in  HodsolFs  place  to  receive  the  dividends  of  the  stock,  and  pay  them  over  to  the 
Petitioner,  so  long  as  her  annuity  should  continue  payable ;  that  is,  in  effect,  that 
some  person  might  be  appointed  a  trustee  of  the  stock  in  Hodsoll's  place.  The 
Master  found  that  Hodsoll  was  a  trustee  within  the  meaning  of  the  Act,  and  that  he 
was  out  of  the  jurisdiction  of  the  Court.  The  order,  which  ought  to  have  been  made 
on  the  petition  to  confirm  the  Master's  report,  was  not  that  the  bank  should  be  con- 
verted into  trustees  of  the  stock ;  but  that  some  person  should  be  appointed  as  a 
trustee,  and  that  the  secretary,  or  some  other  officer  of  the  bank,  should  transfer  the 
capital  of  the  stock  into  his  name,  and  pay  to  him  the  dividends  accrued  due  and 
remaining  unreceived  :  for  the  words  towards  the  end  of  the  10th  section  of  the  Act : 
"  And  also  to  order  any  person  appointed  as  aforesaid  to  receive  and  pay  over  or  join 
in  receiving  and  paying  over  the  dividends  of  such  stock  in  such  manner  as  the  said 
Court  shall  direct,"  authorize  the  Court  to  order  the  dividends  to  be  paid,  not  to  the 
party  beneficially  entitled,  but  to  the  new  trustee. 

The  consequence  is  that  the  order  made  on  confirming  the  report  is  wrong,  and 
the  motion,  which  seeks  to  enforce  that  order,  must  be  refused. 

direct  such  person  as  it  shall  think  proper  to  appoint  for  that  purpose  in  the  place 
of  such  trustee,  to  transfer  such  stock  to  or  into  the  name  of  such  person,  and  in  such 
manner  as  the  Court  shall  direct,  and  also  to  order  any  person  appointed  as  aforesaid 
to  receive  and  pay  over  or  join  in  receiving  and  paying  over  the  dividends  of  such 
stock,  in  such  manner  as  the  Court  shall  direct ;  and  that  every  such  transfer,  receipt 
and  payment  shall  be  as  effectual  as  if  the  said  trustees  had  transferred  or  joined  in 
transferring  the  stock,  or  had  received  and  paid,  or  joined  in  receiving  or  paying, 
the  said  dividends. 

(1)  The  11th  section  of  the  Act  enacts  that  every  order  to  be  made  in  pursuance 
of  the  Act  shall  be  made  either  in  a  cause,  or  upon  a  petition  in  a  lunacy  or  matter ; 
and  that  such  person  as  thereinafter  mentioned  should  be  the  Petitioner  (that  is  to 
say)  if  the  same  should  relate  to  a  conveyance,  transfer,  receipt  or  payment  to  or  in 
such  manner  as  might  be  directed  by  any  person  beneficially  entitled,  then  upon  the 
petition  of  the  person  or  some  or  one  of  the  persons  beneficially  entitled  to  the  land, 
stock  or  dividends  to  be  conveyed,  transferred,  received  or  paid ;  and  if  the  .same 
should  relate  to  a  conveyance  in  order  to  vest  any  land  or  stock  in  a  new  trustee 
duly  appointed  by  virtue  of  some  power  or  authority  in  some  instrument  creating  or 
declaring  the  trusts  of  such  land  or  stock,  or  by  the  Court  of  Chancery,  either  alone 
or  together  with  any  continuing  trustee,  then  upon  the  petition  either  of  the  trustee, 
or  some  or  one  of  the  trustees  in  whom  the  same  shall  be  proposed  to  be  vested,  or 
of  any  person  having  an  interest  therein. 
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Mr.  Knight  Bruce,  for  the  bank,  asked  for  their  costs  of  the  motion. 

Mr.  Jacob  said  that  this  was  a  case  in  which  the  Court  had  no  jurisdiction  to  make 
an  order  as  to  costs. 

[609]  The  Vice-Chancellor.  I  cannot  but  think  that  this  Court  has  jurisdiction, 
in  a  case  like  this,  to  make  an  order  as  to  costs. 

Motion  refused  with  costs. 

[609]    Cooper  v.  Emery.    Feb.  20,  April  23,  1840. 

[S.  C.  varied,  1  Ph.  388 ;  41  E.  E.  679.] 

Vendcrr  and  Purchaser.     Covenant  to  Produce  Title-Deeds.     Title. 

The  vendor  of  a  piece  of  copyhold  laud,  enfranchised  in  1799,  delivered  to  the 
purchaser  two  abstracts,  commencing  in  1736,  one  of  the  title  to  the  land,  and  the 
other  of  the  title  to  the  manor.  The  deed  of  1799,  which  was  40  years  old,  recited 
that  the  then  lord  and  the  then  owner  of  the  land  were  respectively  seised  in  fee  ; 
and  several  of  the  deeds  relating  to  the  lord's  title  were  bargains  and  sales  enrolled, 
and,  therefore,  copies  of  them,  as  well  as  of  the  surrenders  and  admittances,  which 
would  be  good  evidence,  might  be  procured  by  the  purchaser  at  any  time.  The 
vendor  was  unable  to  deliver  to  the  purchaser  the  deed  of  1799,  or  any  of  the 
prior  instruments,  but  was  willing  to  covenant  to  produce  that  deed. 

Held,  that  he  was  bound  to  give  the  purchaser  covenants  for  the  production,  not  only 
of  that  deed,  but  of  all  the  prior  instruments  mentioned  in  the  abstracts. 

This  was  a  suit  by  the  vendor  against  the  purchaser,  for  the  specific  performance 
of  a  contract  for  the  sale  of  an  estate  consisting,  in  part,  of  two  roods  and  nine  perches 
of  land,  formerly  copyhold  of  the  manor  of  Barton-under-Needwood  in  Staffordshire. 
The  question  was  whether  the  Defendant  was  entitled  to  covenants  for  the  production 
of  certain  copies  of  court  roll  relating  to  the  vendor's  title,  and  also  of  certain  deeds 
relating  to  the  title  of  the  lord  of  the  manor  who  had  enfranchised  the  small  piece  of 
land.  The  abstracts  of  the  vendor's  and  lord's  titles  were  numbered  two  and  three 
respectively.     Their  contents  were,  shortly,  as  follows  : — 

Abstract  No.  2. — 8th  May  1736  :  Surrender  of  the  piece  of  land  and  other  heredita- 
ments, by  John  Belcher,  [610]  W.  Dearbank  and  Sarah  his  wife,  to  Isaac  Hawkins, 
by  way  of  mortgage  in  fee,  with  a  proviso  for  resurrender  to  Dearbank  and  wife,  for 
their  lives  and  the  life  of  the  survivor,  with  remainder  to  William  Dearbank,  their  son, 
ill  fee.  Admittance  of  Hawkins. — 30th  April  1737  :  Surrender  by  William  Dearbank, 
the  son,  of  his  reversion,  to  Richard  Newton  for  life,  with  remainder  to  such  uses  as 
Eichard  Newton  should  appoint  by  deed  or  will,  with  remainder  to  his  right  heirs. 
Admittance  of  Eichard  Newton. — 14th  October  1750  :  Devise  by  Eichard  Newton  to 
Thomas  and  Matthew  Newton  in  fee,  in  trust  for  his  children,  Alice,  Ann,  Kenworth, 
William,  Sarah  and  Elizabeth,  as  tenants  iu  common  in  fee. — 22d  October  1763  : 
Surrender  by  Isaac  Hawkins  to  William  Newton,  the  brother  and  heir  of  Kenworth 
Newton  deceased,  the  son  and  heir  of  Eichard  Newton  deceased,  in  fee.  Admittance 
of  William  Newton. — 22d  October  1777  :  Surrender  by  William  Newton  to  the  use  of 
his  will— 9th  May  1794:  Admittance  of  Sarah  Newton,  sister  of  William  Newton, 
and  devisee  in  fee  under  his  will,  dated  5th  January  1794. — 24th  November  1798: 
At  a  Court  then  holden  a  power  of  attorney,  dated  22d  November  1798,  from 
Elizabeth  Newton,  the  only  child  and  heir  of  Matthew  Newton,  the  surviving  trustee 
of  Eichard  Newton's  will  was  read,  whereby,  after  freciting  that  will,  Kenworth 
Newton's  death  intestate,  William  Newton's  death  and  devise  to  his  sister  Sarah,  an 
indenture  of  the  30th  October  1794,  by  which  Ann  Newton  released  her  share  in  the 
premises  to  her  sister  Sarah  in  fee,  an  indenture  bearing  even  date  with  the  power  of 
attorney,  whereby,  after  reciting  that  Alice  and  Ann  Newton  and  their  sister  Sarah, 
then  the  wife  of  William  Greaves,  had  given  the  premises  to  Greaves  in  fee,  they 
requested  Elizabeth  Newton,  as  the  heir  of  the  surviving  trustee  of  Eichard  [611] 
Newton's  will,  to  surrender  the  premises  to  the  use  of  Greaves  in  fee  ;  Elizabeth 
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Newton  appointed  four  tenants  of  the  manor  as  her  attornies,  to  surrender  the 
premises ;  and  she,  by  her  said  attornies,  surrendered  them  to  the  use  of  Greaves  in 
fee;  and,  at  the  same  court,  he  was  admitted. — 30th  April  1799  :  Feoffment,  where- 
by, after  reciting  that  Eusebius  Horton  was  seised  of  the  manor  in  fee,  and  that 
Greaves  was  seised  of  the  copyhold  premises,  to  him  and  his  heirs,  according  to  the 
custom  of  the  manor,  which  premises  Eusebius  Horton  had  agreed  to  enfranchise, 
Horton  conveyed  those  premises,  discharged  of  the  copyhold  tenure,  to  Greaves  in 
fee.— 23d  and  24th  of  June  1817  :  Lease  and  release  of  the  small  piece  of  land  alone, 
from  Greaves  to  Coulston  in  fee. — 16th  and  17th  April  1818:  Lease  and  release  of 
the  same,  from  Coulston  to  the  Plaintiff  in  fee. 

Abstract  Xo.  3. — 19th  and  20th  of  March  1736  :  Lease  and  release  by  Edward 
Busby,  settling  the  manor,  on  his  marriage,  on  himself  for  life,  with  remainders  to  his 
intended  wife  and  their  issue  (which  never  took  effect),  with  remainder  to  himself  in 
fee. — 13th  July  1749  :  Will  of  Busby,  devising  the  manor  to  his  three  sisters  and 
their  issue,  in  strict  settlement,  with  remainder  to  John  Shadwell  Horton  in  tail. — 
6th  November  1782:  Bargain  and  sale  enrolled,  whereby,  after  reciting  that  Busby 
and  his  sisters  had  all  died  without  issue,  John  Shadwell  Horton  conveyed  the  manor 
to  John  Hare  wood,  in  fee,  as  tenant  to  the  2>recipe  for  the  purpose  of  suffering  a  recovery 
to  the  use  of  J.  S.  Horton  in  fee. — Michaelmas  Term,  23d  Geo.  3  :  Exemplication  of 
the  recovery. — 3d  of  April  and  1st  May  1783  :  John  Shadwell  Horton  mortgaged  the 
manor  to  Timothy  Williamson  in  fee. — 15th  September  1785  :  John  Shadwell  Horton 
conveyed  the  manor  to  Thomas  Skinner  in  [612]  fee,  in  trust  to  sell. — 26th  and  27th 
February  1787  :  Williamson,  on  being  paid  his  mortgage  money  together  with  J.  S. 
Horton  and  Skinner,  conveyed  the  manor  to  Eusebius  Horton  in  fee. — 27th  February 
1787  :  Bargain  and  sale  enrolled  to  the  same  effect. 

It  having  been  referred  to  the  Master  to  inquire  and  state  whether  the  Defendant 
was  entitled  to  any  and  what  covenant  for  the  production  of  the  copies  of  court  roll 
and  deeds  above  mentioned,  relating  to  the  small  piece  of  land  together  with  other 
hereditaments,  the  Master  reported  that  the  Defendant  was  not  entitled  to  a  covenant 
for  the  production  of  any  of  them,  except  the  indenture  of  feoffment  of  the  30th  of 
April  1799.  The  Defendant  excepted  to  the  report,  insisting  that  he  was  entitled  to 
a  covenant  for  the  production  of  aU  the  copies  of  court  roll  and  title-deeds  above 
mentioned,  relating  to  the  small  piece  of  land  together  with  other  hereditaments. 

Mr.  Knight  Bruce  and  Mr.  Hodgkin,  in  support  of  the  exception.  The  copies  of 
court  roll  are  part  of  the  purchaser's  title,  and,  therefore,  ought  to  be  placed  within 
his  reach.  It  will  be  said  that  he  may  obtain  copies  of  the  different  surrenders  and 
admittances  from  the  steward  of  the  manor ;  but,  for  anything  that  we  know  to  the 
contrary,  some  former  owner  may  have  created  an  equitable  mortgage,  by  deposit  of 
the  muniments  relating  to  the  copyhold  title  :  and,  therefore,  the  non-production  of 
them  is  an  objection  to  the  title.  Beiri/  v.  Younff  (2  Espinasse's  X.  P.  C.  640,  n.), 
Jf'hilhread  v.  Jordan  (1  You.  &  Coll.  303;  see  Sir  E.  Sugden's  observations  on  this 
case,  3  Tend.  &  Pur.  471,  472,  10th  edit.).  It  will  be  said  also  that  the 
pur-[613]-chaser  is  not  entitled  to  the  {)roduction  of  some  of  the  deeds  relating  to  the 
title  to  the  manor  because  they  are  enrolled.  There  is,  however,  no  decision  to  that 
effect.  The  case  of  Campbell  v.  Campbell  (2  Sugd.  Vend.  &  Pur.  p.  119)  decides  that 
the  purchaser  is  not  entitled  to  have  attested  copies  of  such  deeds ;  but  that  is  a  very 
different  question.  Moreover,  it  appears  in  that  case  that  the  purchaser  had  had 
inspection  of  the  originals  and  procured  a  covenant  to  produce  them,  and,  having  the 
means  of  referring  to  the  inrolment,  he  was  not  allowed  to  put  the  vendor  to  the 
expense  of  giving  him  attested  copies.  Besides,  several  of  the  deeds  mentioned  in 
Abstract  Number  3  are  not  inrolled ;  and  the  bargain  and  sale  of  the  27th  of 
February  1787  is  not  an  instrument  properly  of  record,  and,  therefore,  an  office  copy 
of  the  inrolment  is  not  evidence.  (Gilb.  Evid.  86  ;  Phill.  Evid.  410,  3d  edit. ;  2  Sugd. 
Vend.  &  Pur.  119,  120.) 

Mr.  Wigram  and  Mr.  Stratton,  for  the  Plaintiff.  It  is  not  necessary  that  the 
vendor  should  give  any  covenant  for  the  production  of  the  copies  of  court  roll ;  for 
the  purchaser  may,  at  any  time,  inspect  the  originals  and  obtain  copies  of  them  from 
the  steward  of  the  manor.  Besides,  in  October  1763,  which  is  77  years  ago,  the 
copyholds  were  surrendered  to  William  Newton  in  fee ;  and  possession   has  ever 
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since  gone  along  with  that  surrender.  Then  the  enfranchisement  deed  of  1799,  which 
the  Master  has  decided  that  we  are  to  give  a  covenant  to  produce,  is  40  years  old  : 
so  that  the  purchaser  will  have  a  good  40  years'  title.  That  deed,  too,  recites  that 
Eusebius  Horton  was  seised  of  the  manor  in  fee  ;  and  that  William  Greaves  was  seised 
of  the  copyholds  in  fee  :  and  recitals  in  deeds  30  years  old  are  [614]  good  evidence 
of  the  facts  recited.  In  IFhithead  v.  Jordan  Boulnois,  before  he  took  his  security, 
had,  at  the  least,  constructive  notice  of  the  deposit  made  by  Jordan.  He  knew  that 
Jordan,  who  was  a  publican,  was  indebted  to  the  Plaintiffs,  who  were  his  brewers ; 
and  he  was  aware  that  it  was  the  ordinary  practice  of  publicans,  when  indebted  to 
their  brewers,  to  secure  the  debt  by  a  deposit  of  their  title-deeds  ;  and,  therefore,  he 
had  sufficient  notice  to  induce  him  to  make  further  inquiry  respecting  the  copies  of 
court  roll,  and  was  guilty  of  gross  negligence  in  not  doing  so.  Cmissmaker  v.  Sewell 
(3  Sugd.  Vend.  &  Pur.  App.  31),  Nmaille  v.  Greenwood  (1  Turn.  &  Euss.  26  ;  see 
judgment). 

There  can  be  no  necessity  for  the  vendor's  giving  a  covenant  to  produce  the  title- 
deeds  of  the  manor;  because  the  deed  of  1799  recites  that  the  then  lord  was  seised  of 
it  in  fee,  and  also  because  copies  of  the  inrolments  of  bargains  and  sales  are  made 
evidence  by  10th  Anne,  c.  18,  sect.  3. 

The  Vice-Chancellor,  in  the  course  of  the  argument,  said  :  In  Goodtitle  v. 
Mm-gan  (1  T.  K.  755),  Mr.  Justice  Buller  decided  that  if  a  first  mortgagee  left  the 
title-deeds  in  the  hands  of  the  mortgagor,  and  the  second  mortgagee  got  possession  of 
them  without  notice  of  the  prior  mortgage,  he  would  be  entitled  to  priority  over  the 
first  mortgagee :  but  that  was  a  proposition  to  which  Lord  Eldon  never  would 
accede. 

I  will  look  over  the  abstracts  before  I  decide  on  the  exception. 
[615]  April  23.     The  Vice-Chancellor  [Sir  L.  Shadwell].     The  general  rule  is 
that,  where  the  purchaser  cannot  have  the  title-deeds,  and  there  is  no  stipulation  in 
the  contract  for  the  purchase  regarding  them,  the  purchaser  is  entitled  to  have,  from 
the  vendor  or  other  holder  of  the  deeds,  a  covenant  to  produce  them. 

I  have  read  over  both  the  Abstracts  No.  2  and  No.  3,  and  I  see  nothing  whatever 
upon  the  face  of  them  which  shews  that  the  purchaser  ought  not  to  have  a  covenant 
for  the  production  of  all  the  instruments  mentioned  in  the  exception.  The  vendor 
plainly  has  shewn  that  he  considered  that,  in  order  to  make  out  his  title,  it  was 
necessary  that  all  those  instruments  should  be  abstracted  which  are  found  in  the 
abstract;  and,  according  to  what  I  understand  to  be  the  practice  of  conveyancers, 
the  purchaser  is  entitled  to  have  a  covenant  for  the  production  of  them.  I  well 
remember  what  Lord  Eldon  said  in  Hoivard  v.  Ducane  (1  Turn.  &  Euss.  86) :  "  What- 
ever other  people  may  say  upon  the  subject,  I  think  that  the  practice  of  conveyancers 
has  settled  a  great  deal  of  law.  I  put  this  case  on  the  practice  of  conveyancers ;  and 
I  am  not  sorry  to  have  this  opportunity  of  stating  my  opinion  that  great  weight 
should  be  given  to  that  practice." 

In  my  opinion,  therefore,  the  purchaser  is  entitled  to  have  a  covenant  for  the 
production  of  all  the  title-deeds  and  documents  mentioned  in  the  exception. 

[616]    Fort  v.  The  Governor  and  Company  of  the  Bank  of  England 
AND  Others.    Ajml  1,  1840. 

Plaintiff.     Costs. 

A  Plaintiff  resident  abroad  having  made  default  in  giving  security  for  costs,  the 
Court  ordered  that  he  should  give  the  security  within  four  days,  or  that  an 
injunction  which  he  had  obtained,  ex  parte,  should  be  dissolved;  but  it  refused  to 
order  the  bill  to  be  dismissed. 

The  Plaintiff  being  resident  abroad,  the  Defendants  obtained  the  usual  order  that 
he  should  give  security  for  the  costs  of  the  suit. 

The  Plaintiff  not  having  complied  with  the  order. 

Mr.  Knight  Bruce  and  Mr.  Goklsmid,  for  the  Defendants,  now  moved  that  the 
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Plaintiff  might  be  ordered  to  give  the  required  security  within  four  days  from  the 
date  of  the  order  to  be  made  on  the  motion,  or  that  an  injunction  which  he  had 
obtained,  ex  parte,  to  restrain  the  Governor  and  Company  of  the  Bank  from  delivering 
to  the  other  Defendants  certain  bullion,  in  their  hands,  to  which  he  laid  claim,  might 
be  dissolved  and  the  bill  be  dismissed.     They  cited  Camac  v.  Grant  {ante,  vol.  i.  p.  348). 

Mr.  Sharpe,  for  the  Plaintiff,  said  that  the  Court  had  no  jurisdiction  to  order  the 
bill  to  be  dismissed,  on  the  Plaintiff  making  default  in  giving  the  security  ;  and  that 
Sir  A.  Hart,  V.-C,  had  desired  that  the  order  in  Camac  v.  Grant  should  not  be  drawn 
up,  as  he  did  not  consider  himself  to  be  warranted  by  the  practice  of  the  Court  in 
making  it. 

The  Vice-Chancellob  [Sir  L.  Shadwell]  said  that  the  Defendants  were  not 
entitled  to  have  the  bill  dismissed,  but  that  they  were  entitled  to  have  the  injunction 
dissolved,  on  the  Plaintiff"  making  default  in  giving  the  security  ;  and  His  Honor  made 
an  order  accordingly. 


[617]    WiLKixs  V.  Stevens.     April  22,  23,  1840. 
New  Orders.     Practice.    Setting  down  Cause. 

A  party  is  not  at  liberty  to  disregard  an  order  of  the  Court,  although  it  is  irregular ; 
but  ought  to  move  to  discharge  it.  Consequently,  if  a  party  has  obtained  an  order 
for  setting  down  a  cause  before  the  Master  of  the  Rolls,  which,  under  the  orders 
of  May  1837,  ought  to  have  been  set  down  before  the  Lord  Chancellor,  the  opposite 
party  has  no  right  to  treat  that  order  as  a  nullity,  and  to  proceed  before  the  Lord 
Chancellor  or  the  Vice-Chancellor  just  as  if  no  such  order  had  been  obtained. 

Before  the  orders  of  May  1837  came  into  operation,  a  cause  was  heard  at  the  Rolls, 
both  originally  and  for  further  directions  ;  and  exceptions  to  a  report  on  a  reference 
ordered  at  the  latter  hearing  were  heard  before  the  Yice-Chancellor,  who  merely 
referred  it  back  to  the  Master  to  review  his  report.  Held  (the  New  Orders  being 
then  in  operation)  that  the  cause  was  a  Rolls'  cause. 

The  decree  in  this  cause  was  made  by  the  Master  of  the  Rolls  on  the  14th  of 
June  1803 ;  and  the  order  on  further  directions  was  made,  by  the  same  Judge,  on  the 
30th  of  May  1834.  On  the  3d  of  March  1837  the  cause  was  heard  by  the  Vice- 
Chancellor  for  further  directions  and  on  exceptions  to  a  report  made  by  Master 
Martin,  in  pursuance  of  the  order  of  May  1834.  On  that  occasion,  the  Yice-Chancellor 
referred  it  to  Master  Dowdeswell  to  review  Master  Martin's  report,  and  to  proceed 
on  the  general  reference  to  Master  Martin  ;  and  the  consideration  of  the  costs  of  the 
exceptions  was  reserved  until  after  Master  Dowdeswell  should  have  made  his  report ; 
and  it  was  ordered  that  the  matter  of  the  further  directions  should  stand  over.  On 
the  12th  of  March  1838  the  Vice-Chancellor,  on  the  motion  of  the  Plaintiffs  and  with 
the  consent  of  the  Defendants,  ordered  that  the  order  of  the  3d  of  March  1837 
should  be  referred  to  the  Master  in  rotation,  who  was  Master  Wingfield.  On  the 
30th  of  May  1839  Master  Wingfield  made  his  report,  to  which  the  Plaintiffs  took 
exceptions;  and,  on  the  10th  of  June  1839,  they  obtained  an  order  at  the  Rolls (1) 
for  setting  down  [618]  the  exceptions  before  the  Master  of  the  Rolls ;  and,  on  the 
14th  of  that  month,  they  served  that  order  on  the  Defendants'  Clerk  in  Court.  The 
Defendants,  however,  disregarded  the  order,  considering  that  the  exceptions  ought 
to  have  been  set  down  to  be  heard  before  the  Lord  Chancellor,  and,  on  the  19th  of 
June  and  the  6th  of  July  1839,  they  obtained  two  orders  from  the  Vice-Chancellor, 
one  for  confirming  the  report  nisi,  and  the  other  for  confirming  it  absolutely.  On  the 
13th  of  July  1839  they  obtained,  by  petition,  an  order  from  the  Lord  Chancellor  for 
setting  down  the  cause  to  be  heard,  for  further  directions,  before  his  Lordship. 

(1)  Mr.  Fry,  the  registrar,  stated  that,  since  the  issuing  of  the  General  Orders  of 
1833,  orders  for  setting  down  exceptions  before  the  Master  of  the  Rolls  were  not 
drawn  up  by  the  registrar,  but  by  the  Secretary  at  the  Rolls. 
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A  motion  was  now  made  for  the  Plaintiffs  to  discharge  the  orders  of  the  6th  and 
13th  July  1839  for  irregularity. 

Mr.  Knight  Bruce  and  Mr.  Mylne,  in  support  of  the  motion,  said  that  there  was 
a  dispute  between  the  parties  as  to  whether  the  cause  was  a  Rolls'  cause  or  a 
Chancellor's  cause;  that  the  Plaintiffs  insisted  that  it  was  the  former,  and  the 
Defendants  that  it  was  the  latter ;  that,  supposing  the  Defendants  were  right,  they 
were  not  justified  in  treating  the  exceptions  and  the  order  for  setting  them  down  as 
a  nullity,  as  they  had  done  by  confirming  the  report ;  but  ought,  before  they  took 
that  step,  to  have  discharged  the  order  for  setting  down  the  exceptions  for  irregularity. 
Boddy  V.  Kent  (1  Mer.  361 ;  see  363). 

The  Vice-Chancellor.  When  a  petition  is  presented  to  have  a  cause  set  down 
before  the  Lord  Chancellor,  [619]  his  Lordship  makes  the  order ;  and,  therefore,  I 
cannot  discharge  it. 

Mr.  Knight  Bruce  said  that  he  had  applied  to  the  Lord  Chancellor,  and  that  his 
Lordship  wished  the  Vice-Chaneellor  to  dispose  of  the  motion  as  he  might  think  fit. 

Mr.  Jacob  and  Mr.  Bethell,  for  the  Defendants,  said  that,  by  the  order  of  the  3d 
of  March  1837,  the  cause  had  been  reserved  by  the  Vice-Chancellor,  to  be  heard  for 
further  directions ;  and,  therefore.  His  Honor's  Court  was  the  only  tribunal  in  which 
the  exceptions  and  further  directions  could  be  heard ;  and,  consequently,  the  order 
for  setting  down  the  exceptions  at  the  Rolls  was  a  mere  nullity ;  that  exceptions, 
unless  they  were  regularly  set  down,  went  for  nothing ;  that,  at  all  events,  the 
Plaintiffs  ought  to  have  notified  to  the  registrar  that  they  had  set  down  the  excep- 
tions ;  and  then  the  registrar  would  not  have  certified  as  he  had  done  that  no  cause 
had  been  shewn,  and  the  Defendants  would  not  have  been  able  to  confirm  the  report 
absolutely ;  that  the  confirmation  of  the  report  might  have  been  delayed  for  ever  ;  as 
the  Master  of  the  Rolls  would  never  hear  the  exceptions  ;  and,  therefore,  the  Plaintiffs, 
if  they  meant  to  get  any  result  from  their  exceptions,  ought  to  have  transferred  them 
from  the  Rolls  to  the  Chancellor's  Court ;  that  a  party  who  has  done  an  act  that  is 
inefficacious  could  not  have  the  same  benefit  of  it  as  he  might  have  had  if  he  had 
taken  the  right  course ;  and,  lastly,  that  the  Plaintiff's  had  not  moved  to  discharge  the 
order  for  confirming  the  report  nisi. 

Mr.  Knight  Bruce,  in  reply.  The  Plaintiffs  did  everything  that  was  incumbent 
[620]  upon  them,  when  they  served  the  order  for  setting  down  the  exceptions  upon 
the  Defendant's  Clerk  in  Court.  [The  Yice-Chancellor.  Was  cause  ever  shewn 
against  the  confirmation  of  the  report  ?]  Yes,  by  filing  the  exceptions,  setting  them 
down  and  serving  the  order.  It  is  not  necessary  for  counsel  to  appear  in  Court  and 
shew  cause  against  the  confirmation  of  the  report,  on  the  day  mentioned  in  the  order 
nid,  for  making  that  order  absolute.  All  that  is  necessary  is  that  exceptions  should 
be  filed,  and  that  the  order  for  setting  them  down  should  be  served.  Mole  v.  Smith 
(1  Jac.  &  Walk.  66.5;  see  670). 

Every  order  of  the  Court,  whilst  it  stands,  must  be  considered  as  to  be  obeyed. 

The  question  is  whether  these  exceptions  ought  to  have  been  set  down  to  be 
heard  before  the  Lord  Chancellor  or  before  the  Master  of  the  Rolls.  The  fourth 
section  of  the  Sixth  General  Order  of  the  5th  of  May  1837  directs  that  exceptions 
taken  to  any  report  made  by  a  Master,  in  pursuance  of  a  decree  or  order  of  refer- 
ence made  by  the  Lord  Chancellor  or  the  Vice-Chancellor,  shall  be  set  down  to  be 
heard  before  the  Lord  Chancellor ;  and  the  fourth  section  of  the  tenth  of  those  orders 
directs  that  exceptions  taken  to  a  report  made  pursuant  to  a  decree  of  an  order  of 
reference  made  by  the  Master  of  the  Rolls  shall  be  set  down  to  be  heard  before  that 
Judge.  Now,  in  this  case,  the  original  decree  and  the  order  of  May  1834,  on  further 
directions,  were  both  made  at  the  Rolls.  By  the  latter  a  further  inquiry  was  directed  ; 
and  further  directions  were  again  reserved.  The  Master  having  made  his  report, 
exceptions  were  taken  to  it ;  and  in  March  1837  the  Vice-Chancellor  heard  the 
exceptions,  [621]  and  referred  it  back  to  the  Master  to  review  his  report.  But  that 
was  a  mere  order  on  exceptions :  it  was  not  an  order  of  reference  in  the  sense  in 
which  those  words  are  used  in  the  fourth  section  of  the  Sixth  General  Order  of  May 
1837  ;_for  it  sent  no  new  subject  to  be  inquired  into  by  the  Master.  The  reference 
on  which  the  Master  made  his  report  was  a  Rolls  reference,  and  a  Rolls  reference 
only:   and,  consequently,  the  Plaintiffs  are  not  within  the  influence  of  the  fourth 
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section  of  the  Sixth  Order.  [The  Vice-Chancellor.  If  there  be  two  orders  of 
reference,  one  by  the  Master  of  the  Rolls  and  the  other  by  either  the  Lord  Chancellor 
or  the  Vice-Chancellor,  what  is  the  unfortunate  client  to  do  '  He  cannot  be  shut  out 
from  both  branches  of  the  Court.]  He  ought  to  go  to  the  jurisdiction  ia  which  the 
question  originated.  I  submit  that  the  report  which  is  excepted  to  having  been  made 
pursuant  to  an  order  of  reference  made  by  the  Master  of  the  Rolls,  the  cause  must 
be  heard,  on  the  exceptions  to  that  report  and  also  for  further  directions,  before  the 
same  Judge. 

The  Yice-Chan'Cellor  [Sir  L.  Shadwell],  after  stating  the  facts  of  the  case,  said  : 
Mr.  Knight  Bruce  has  contended  that  the  report  which  is  now  excepted  to  was  made 
in  pursuance  of  the  order  of  reference  made  at  the  Rolls,  or,  in  other  words,  that  the 
exceptions  which  have  been  taken  to  that  report  are  merely  a  continuance  of  that 
reference;  and  that,  for  the  purposes  of  the  General  Orders  of  May  1837,  the  case  is 
the  same  as  if  the  exceptions  which  were  heard  before  me  had  been  heard  before  the 
Master  of  the  Rolls.  But  I  am  not  of  that  opinion  :  for  the  General  Orders  of  May 
1837  were  made  on  the  assumption  that  the  Judge  who  heard  the  matter  last  would 
most  probably  recollect  it  best :  and  as  the  exceptions  which  are  now  pend-[622]-ing 
were  taken  to  a  report  made  on  a  reference  directed  by  the  Vice-Chancellor  to  a  new 
Master,  I  have  not  the  slightest  doubt  that  those  exceptions  ought  to  have  been  set 
down  to  be  heard  before  the  Lord  Chancellor ;  and  that  they  have  been  set  down  at 
the  Rolls,  in  direct  contravention  of  the  General  Orders  of  May  1837. 

It  was  said  that  an  order  made  by  any  one  of  the  Judges  of  this  Court  remains 
an  order  of  the  Court  until  it  is  discharged.  That  is  true  as  a  general  proposition  : 
but  if  an  order  has  been  improperly  obtained,  it  is  not  to  be  treated  as  right  for  all 
collateral  purposes.  I  admit  that  the  Defendants  were  aware  that  the  exceptions  had 
been  set  down  before  the  Master  of  the  Rolls ;  but  they  were  aware  also  that  those 
exceptions  had  been  set  down  under  such  circumstances  that  the  Master  of  the  Rolls, 
on  being  informed  of  those  circumstances,  would,  as  a  matter  of  course,  have  refused 
to  hear  them,  that  is,  they  knew  that  the  order  which  the  Plaintiffs  had  obtained  for 
setting  down  the  exceptions  was  a  nullity  in  substance  though  not  in  form  ;  and  it 
does  not  lie  in  the  mouths  of  those  who  had  themselves  done  wrong  in  obtaining  that 
order  to  complain  that  the  other  parties  did  wrong  in  disregarding  it. 

Moreover,  the  last-mentioned  order  was  served  on  the  Defendant's  Clerk  in  Court 
on  the  lith  of  June;  but  the  order  nisiior  confirming  Master  Wingfield's  report  w;us 
not  made  until  the  19th  of  that  month  :  how,  then,  could  the  service  of  the  order  for 
setting  down  the  exceptions  be,  as  it  was  said  to  be,  a  compliance  with  the  sub- 
sequent order  for  confirming  the  report  nisi,  that  is,  a  shewing  cause  against  the  con- 
firmation of  the  report  ?  The  order  nlH  refers  to  something  prospective  and  not 
antecedent :  it  directs  that  the  report  shall  be  con-[623]-firmed,  unless  the  other 
parties,  "  shall  shew  good  cause  to  the  contrary."  It  is  manifest,  therefore,  that  the 
serving  of  the  order  for  setting  down  the  exceptions  could  not  be  a  compliance  with 
the  order  nisi. 

The  Plaintiffs,  having  taken  upon  themselves  to  depart  from  the  General  Orders 
of  May  1S37,  ought  to  have  informed  the  registrar  that  they  had  filed  exceptions  to 
the  report ;  or  they  ought,  when  the  motion  was  made  to  confirm  the  report  abso- 
lutely, to  have  appeared,  by  their  counsel,  and  stated  that  the  report  had  been 
excepted  to.  But  they  did  not  think  proper  to  take  either  of  those  steps :  so  that 
the  parties  who  had  disobeyed  the  orders  of  May  1837,  and  thereby  created  the 
difficulty,  did  not  think  proper  to  remove  it. 

My  opinion,  therefore,  is  that  the  Defendants  were  right  in  obtaining  the  order 
for  confirming  the  report  absolutely  ;  and  that  there  is  no  ground  for  my  setting 
aside  either  that  order  or  the  order  of  the  13th  of  July  1839  for  setting  down  the 
cause  for  further  directions. 

Motion  refused,  with  costs. 

The  Plaintiffs  appealed  from  the  above  decision  to  the  Lord  Chancellor ;  and  on 
the  9th  of  May  18-10  his  Lordship  reversed  the  decision  and  discharged  the  orders  of 
the  6th  and  13th  of  July  1839,  with  costs,  on  the  ground  that  a  party  was  not  at 
liberty  to  disregard  an  order  made  by  one  of  the  Judges  of  the  Court,  and  to  proceed 
before  another   Judge,  just   as  if   no  such  order  had   been   made.      His  Lordship 
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intimated  that,  as  the  decree  and  the  order,  on  further  directions,  by  which  the 
reference  was  directed,  had  been  made  at  the  Rolls,  [624]  and  as  the  Yice-Chancellor's 
order  of  the  3d  of  March  1837  (which  was  before  the  General  Orders  of  May  1837 
came  into  operation)  had  done  nothing  more  than  refer  it  back  to  the  Master  to 
review  the  report,  the  cause  ought  to  be  set  down  to  be  heard  for  further  directions 
before  the  Master  of  the  Rolls. 

[624]    Archer  v.  Slater.    March  2,  3,  -1,  5,  9,  April  16,  18-10. 

[S.  C.  11  Sim.  507.] 

Fice-Chancellor.     Jurisdictwn.     Fraud.     Copyholds.     Will. 

A  suit  to  set  aside  a  decree  at  the  Rolls,  on  the  ground  of  fraud,  may  be  heard  by 

the  Yice-Chancellor. 
There  is  no  case  in  which  the  Court  has  established  a  will  of  copyholds.     Semble,  the 

probate  copy  of  a  copyholder's  will  is  sufficient  to  lead  the  uses  of  a  surrender 

to  the  use  of  his  will. 

The  object  of  the  suit  was  to  set  aside  a  decree  made  by  the  Master  of  the  Rolls 
in  1823,  on  the  ground  that  it  had  been  obtained  by  fraud. 

A  doubt  having  been  suggested  as  to  whether  the  Vice-Chancellor  had  jurisdiction 
to  hear  the  cause,  as  the  object  of  it  was  to  interfere  with  a  decree  at  the  Rolls,  His 
Honor  said  that  he  would  consult  the  Lord  Chancellor  on  the  subject. 

On  a  subsequent  day,  The  Vice-Chaxcellor  said  that  he  had  conferred  with  the 
Lord  Chancellor,  and  that  his  Lordship  was  of  opinion  that  His  Honor  might  hear 
the  cause. 

Li  the  course  of  the  argument.  The  Vice-Chancellor  said  that  he  knew  of  no 
case  in  which  the  Court  had  established  a  will  relating  to  copyholds  ;  and  that  he  had 
always  understood  that,  if  a  copyholder  surrendered  his  tenements  to  the  use  of  his 
will,  and  then  made  an  instrument  which  the  Ecclesiastical  Court,  on  his  death, 
admitted  to  probate,  the  probate  copy  was  sufficient  to  guide  the  uses  of  the 
surrender. 

[625]  Mr.  Knight  Bruce,  Mr.  Wakefield,  Mr.  Norton,  Mr.  G.  Richards,  Mr. 
Bethell,  Mr.  K.  Parker,  Mr.  James  Parker  and  Mr.  Goodeve  were  the  counsel  in  the 
cause. 

[625]    Wright  v.  Irving.    Haynes  v.  Hawkins.    Jpril  28,  1840. 

New  Orders.     Vice-Chancellor.    Jurisdiction. 

The  Yice-Chancellor  has  no  jurisdiction,  under  the  12th  Order  of  May  1837,  to  order 
a  fund  standing  in  trust  in  a  Lord  Chancellor's  cause  to  be  transferred  to  a  Rolls' 
cause. 

A  petition  was  presented  in  these  two  causes,  praying  that  a  fund,  which  was 
standing  in  the  name  ;of  the  Accountant-General  in  trust  in  the  first  cause,  might  be 
carried  over  from  the  credit  of  that  cause  to  the  credit  of  the  second  cause. 

The  first  was  a  Lord  Chancellor's  cause,  and  the  second  was  a  Rolls'  cause. 

The  Yice-Chaxcellor  [Sir  L.  Shad  well]  held  that,  under  the  12th  Order  of  the 
5th  of  May  1837,  he  had  no  jurisdiction  to  make  the  order  prayed;  and  dismissed 
the  petition  with  costs. 

Mr.  Knight  Bruce  and  Mr.  Hubback  supported  the  petition ;  and 

Mr.  Jacob  and  Mr.  Campbell  opposed  it. 
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[626]     Lexdex  v.  Blackmore.     Jjn-il  3,  1840. 

fFill.     Construction. 

Testatrix  bequeathed  her  residue  to  A.  T. :  after  A.  T.'s  death  to  be  equally  divided 
between  S.  L.  and  M.  S.,  the  daughters  of  her  sister  E.  S.,  and  E.  B.,  the  daughter 
of  her  sister  S.  M.,  and  her  children.  E.  B.  had  eight  children  living  at  the 
testatrix's  death,  and  one  born  afterwards  and  during  A.  T.'s  life.  Held,  that  the 
residue,  on  A.  T.'s  death,  was  divisible  equally  amongst  S.  L.,  M.  S.  and  E.  B.  and 
her  nine  children. 

Frances  Turner,  by  her  will,  dated  the  31st  of  October  1825,  disposed  of  her 
residuary  personal  estate  in  the  following  words  : — 

"  After  my  funeral  expenses  and  debts  paid,  I  give  the  residue  to  Martha  Turner, 
of  Bideford,  Devon,  and  Anne  Turner,  to  be  equally  divided ;  the  survivor  to  enjoy 
the  whole :  after  both  their  deaths  to  be  equally  divided  between  Sybilla  Lenden  and 
Mary  Seyer,  daughters  of  my  sister  Elizabeth  Seyer,  and  Elizabeth  Blackmore, 
daughter  of  my  sister  Susannah  May,  and  her  children." 

The  testatrix  died  on  the  15th  of  November  182S,  leaving  Martha  Turner,  Anne 
Turner,  Sybilla  Lenden,  Mary  Seyer  and  Elizabeth  Blackmore  her  surviving. 

Mary  Seyer  afterwards  died  intestate ;  and  letters  of  administration  to  her  effects 
were  granted  to  Sybilla  Lenden,  her  sister  and  sole  next  of  kin.  Anne  Turner 
surdved  Martha  Turner,  and  died  in  August  1828.  Elizabeth  Blackmore  had  eight 
children  lining  at  the  testatrix's  death ;  and  she  had  another  child  born  afterwards 
and  during  the  lifetimes  of  Martha  and  Anne  Turner. 

The  bill  was  filed  by  Abel  Lenden,  the  executor  of  the  testatrix's  will,  and  Sybilla 
Lenden,  his  wife,  against  Mrs.  Blackmore  and  her  nine  children :  and  the  question 
was  whether,  on  Anne  Turner's  death,  the  testa-[627]-trix's  residuary  estate  became 
divisible  into  three  equal  parts,  Sybilla  Lenden  being  entitled  to  one-third  in  her  own 
right,  and  to  another  third  as  the  personal  representative  of  Mary  Seyer;  and 
Elizabeth  Blackmore  being  entitled  to  the  remaining  third  for  her  life,  with  remainder 
to  her  children :  or  whether  it  became  divisible  into  eleven  equal  parts,  Sybilla 
Lenden  being  entitled  to  one  part  in  her  own  right,  and  to  another  part  as  the 
personal  representative  of  Mary  Seyer;  and  Elizabeth  Blackmore  and  her  eight 
children  born  at  the  testatrix's  death  being  each  entitled  to  one  of  the  remaining  nine 
parts  :  or  whether  it  was  divisible  into  twelve  parts,  so  as  to  let  in  the  child  of 
Elizabeth  Blackmore,  who  was  born  after  the  death  of  the  testatrix  and  in  the 
lifetimes  of  Martha  and  Anne  Turner. 

Mr.  Jacob  and  Mr.  F.  Bayley,  for  the  Plaintiffs,  contended  that  Mrs.  Blackmore 
took  one-third  part  of  the  residue  for  her  life,  with  remainder  to  her  children,  and 
that  Sybilla  Lenden  took  the  two  other  third  parts,  as  above  mentioned.  Newman 
v.  Xightingale  (1  Cox,  3il) ;  Jeffery  v.  Honywood  (-1  Madd.  398). 

Mr.  Knight  Bruce  and  Mr.  Wilcock  appeared  for  the  Defendants,  Elizabeth 
Blackmore  and  her  children  who  were  living  at  the  testatrix's  death ;  and  Mr. 
Bethell  and  Mr.  Abraham,  for  the  child  born  in  the  lifetimes  of  Anne  and  Martha 
Turner;  but 

The  T1CE-CH.A.XCELLOR  [Sir  L.  Shadwell],  without  hearing  them,  held  that  the 
residue  was  divisible  into  twelve  shares ;  that  Sybilla  Lenden  was  entitled  to  one 
share,  in  her  own  right,  and  to  another  share  as  the  personal  representative  of  Mary 
[628]  Seyer ;  and  that  Mrs.  Blackmore  and  her  children,  including  the  one  that  was 
born  after  the  testatrix's  death  and  in  the  lifetimes  of  Martha  and  Anne  Turner,  were 
entitled  to  the  remaining  shares  as  tenants  in  common.  (See  Butler  v.  Stratton,  3  Bro. 
C.  C.  367 ;  Bkickler  v.  JVebb,  2  P.  \V.  383 ;  and  Longmore  v.  Broom,  7  Ves.  124.) 


760  STRICKLAND   V.    STRICKLAND  10  SIM.  628. 

[628]    Strickland  v.  Strickland. (1)    Apil  15,  1840. 
Practice.    Dismissal. 

A  Plaintiff  amended  his  bill,  not  requiring  an  answer;  the  Defendant,  however, 
answered  the  amendments.  Held,  that  he  could  not  move  to  dismiss  until  the 
expiration  of  two  months  from  the  time  when  the  answer  was  to  be  deemed 
sufficient. 

On  the  10th  January  1840,  which  was  more  than  two  months  after  all  the  Defen- 
dants had  answered  the  bill,  the  Plaintiffs  obtained  leave  to  amend,  not  requiring 
an  answer  from  any  of  the  Defendants ;  and  on  the  25th  January  1840  they  amended 
the  bill  accordingly.  On  the  30th  January  one  of  the  Defendants  put  in  an  answer 
to  the  amended  bill ;  and  on  this  day 

Mr.  Shadwell  moved,  on  behalf  of  that  Defendant,  to  dismiss  the  bill  for  want  of 
prosecution. 

The  Vice-Chancellor  [Sir  L.  Shadwell],  however,  was  clear  that  the  answer, 
though  not  required,  might  have  been  excepted  to ;  and  could  not  be  deemed  sufficient 
until  two  months  after  it  was  filed ;  and  refused  the  motion  with  costs. 

A  similar  motion,  on  behalf  of  the  Defendants  who  had  not  answered  the  amend- 
ments, was  granted. 

Mr.  Jacob  appeared  for  the  Defendants. 


[629]    De  La  Viesca  v.  Sir  John  William  Lubbock.    April  24,  1840. 

[See  Eames  v.  Hacon,  1881,  18  Ch.  D.  352.] 

Adminis(ra.tor. 

Pending  a  litigation  in  a  Spanish  Court,  as  to  which  of  two  testamentary  papers  of  a 
deceased  Spaniard  ought  to  be  established,  the  Plaintiff,  who  was  resident  in  Spain, 
was  appointed,  by  the  Spanish  Court,  the  judicial  administrator  of  the  deceased's 
goods ;  and  the  Plaintiff,  under  the  authority  of  that  Court,  afterwards  appointed 
the  Defendant  to  be  his  attorney  to  recover  and  receive  £10,000  due  to  the 
deceased's  estate  from  C.  &  Co.,  of  London.  The  Defendant,  after  litigation,  in  the 
Prerogative  Court  of  Canterbury,  with  one  of  the  parties  to  the  Spanish  suit, 
obtained  letters  of  administration  to  the  deceased,  to  be  granted  to  him  as  the 
Plaintiff's  attorney,  limited  to  receive  the  £10,000,  iintil  the  Plaintiff  should  obtain 
culministration  to  the  deceased.  The  Defendant  afterwards  received  the  £10,000. 
Held,  that  he  might  safely  pay  it  over  to  the  Plaintiff,  although  he  had  not  obtained 
administration  to  the  deceased. 

Pending  a'_ litigation,  in  the  Civil  Court  of  First  Instance  at  Cadiz,  between  the 
sister  and  the  nephew  of  Don  Domingo  Aramburn,  late  of  Cadiz,  deceased,  as  to 
which  of  two  testamentary  papers  of  the  deceased,  the  one  dated  in  1829,  and  the 
other  in  1814,  ought  to  be  established,  the  Plaintiff,  who  resided  at  Cadiz,  was 
appointed  by  that  Court  the  judicial  administrator  of  the  goods,  chattels  and  credits 
belonging  to  the  deceased's  testamentary  estate.  Afterwards  the  Plaintiff,  in  pur- 
suance of  an  authority  given  to  him  by  the  Court  at  Cadiz,  executed  an  instrument, 
under  his  hand  and  seal,  by  which  he  appointed  the  Plaintiff  to  be  his  attorney  for 
the  purpose  of  recovering  and  receiving  from  Messrs.  James  Campbell  &  Co.  of 
London,  merchants,  a  sum  of  £10,000,  or  thereabouts,  belonging  to  the  deceased's 
estate.  Accordingly  the  Defendant,  after  some  opposition  on  the  part  of  Don  Angel 
de  Aramburn,  the  deceased's  nephew,  obtained  a  decree  of  the  Prerogative  Court  of 
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the  Archbishop  of  Canterbury,  under  which  limited  letters  of  administration  to  the 
deceased  were  granted  to  him  in  the  following  words : — 

"  William,  by  Divine  Providence  Archbishop  of  Canterbury,  &c.,  to  our  well- 
beloved  in  Christ,  Sir  John  [630]  William  Lubbock,  Bart.,  greeting:  Whereas  it 
hath  been  alleged  before  the  worshipful  Jesse  Adams,  Doctor  of  Laws,  surrogate 
of  the  [Right  Honourable  Sir  Herbert  Jenner,  Knight,  Doctor  of  Laws,  Master, 
Keeper  or  Commissary  of  our  Prerogative  Court  of  Canterbury  lawfully  constituted, 
on  the  part  and  behalf  of  the  said  Sir  J.  W.  Lubbock,  Bart.,  that  Don  Domingo 
de  Aramburn,  late  of  Cadiz,  in  Spain,  merchant,  deceased,  having,  whilst  living  and 
at  the  time  of  his  death,  goods,  chattels  or  credits  in  divers  dioceses  or  jurisdictions 
within  the  province  of  Canterbury,  sufficient  to  found  the  jurisdiction  of  our  said 
Prerogative  Court  of  Canterbury,  departed  this  life  some  time  since,  being,  at  the 
time  of  his  death,  domiciled  in  Spain  ;  and  that,  in  a  suit,  now  depending  in  the 
Civil  Court  of  First  Instance  in  the  said  city  of  Cadiz,  touching  and  concerning 
the  validity  of  certain  testamentary  paper  writings  of  said  deceased,  bearing  date 
respectively  the  29th  December  1814,  and  the  12th  of  June  1829,  Don  Jose  de  la 
Viesca,  of  said  city,  merchant,  was,  by  a  decree  or  order  of  said  Court,  bearing  date 
the  16th  October  1838,  appointed  the  judicial  administrator  of  said  deceased's 
property.  And  whereas  it  was  further  alleged  that,  by  an  official  Act  of  the  said 
Court,  bearing  date  the  14th  May  1839,  the  said  Jose  de  la  Viesca  was,  amongst 
other  things,  authorized  and  empowered  to  receive,  in  London,  of  and  from  the 
house  of  Messrs.  James  Campbell  &  Co.,  all  such  amount  of  pounds  sterling,  not 
exceeding  the  sum  of  £11,000  belonging  to  the  testamentary  estate  of  said  deceased, 
as  might  be  in  their  hands,  as  in  and  by  an  official  copy  of  the  said  Act  of  Court, 
and  also  by  an  affidavit  duly  made  and  sworn  to  by  James  Dennington,  brought 
into  and  now  remaining  in  the  registry  of  our  said  Court,  reference  being  thereunto 
had,  will  more  fully  and  at  large  appear :  And  whereas  it  was  further  alleged  that 
[631]  said  Don  Jose  de  la  Viesca  now  resides  at  the  said  citj-  of  Cadiz,  and  hath,  in 
and  by  a  certain  power  of  attorney  under  his  hand  and  seal,  duly  appointed  the  said 
Sir  J.  IF.  Lubbock  his  lawful  attorney  as  to  the  estate  ami  effects  of  said  deceased,  as  in  and 
by  an  official  copy  of  said  power  of  attorney,  also  brought  into  and  now  remaining 
in  the  registry  of  our  said  Court,  &c.  :  and  whereas  it  was  further  alleged  that,  in 
a  certain  cause  or  suit  lately  depending  in  our  said  Court,  intituled  '  Viesca,  by  his 
attorney,  against  De  Aramburn  '  touching  the  grant  of  administration,  under  certain 
limitations,  of  the  goods,  chattels  and  credits  of  said  deceased,  the  right  honourable 
our  master,  keeper  or  commissary  aforesaid  was  pleased,  on  the  second  session  of 
Michaelmas  term  (to  wit),  Saturday  the  16th  day  of  November  instant,  having  heard 
proctors  and  advocates  thereon,  at  the  petition  of  the  proctor  of  the  said  Sir  John 
William  Lubbock,  by  his  interlocutory  decree,  to  decree  letters  of  administration  of 
the  goods  and  chattels  and  credits  of  the  said  deceased,  to  be  granted  and  committed 
to  said  Sir  John  William  Lubbock,  as  the  lawful  attorney  of  the  said  Don  Jose  de  la 
Viesca,  limited  to  receive,  from  the  said  Messrs.  James  Campbell  &  Co.,  all  such 
amount  of  pounds  sterling,  as  they  may  have  in  their  hands  belonging  to  said  testa- 
mentary estate  of  the  said  deceased,  provided  the  same  does  not  exceed  the  sum  of 
£11,000,  and,  in  case  the  property  of  the  said  deceased  now  remaining  in  their  hands, 
should  exceed  the  said  sum  of  £11,000,  then  to  receive  so  much  only  thereof  as  shall 
amount  to  the  sum  of  £11,000  and  no  more,  for  the  use  and  benefit  of  the  said  Don 
Jose  de  la  Viesca  and  until  he  shall  duly  apply  for  and  obtain  letters  of  administration  of 
the  goals,  chattels  and  credits  of  said  deceased  to  be  granted  to  him,  on  his  exhibiting  an 
inventory  and  his  sureties  jus-[632]-tifying  (justice  so  requiring) :  and  we,  being 
desirous  that  the  goods,  chattels  and  credits  of  the  said  deceased  may  be  well  and 
faithfully  administered,  applied  and  disposed  of  according  to  law,  do  therefore,  by 
these  presents,  grant  full  power  and  authority  to  you,  in  whose  fidelity  we  confide, 
to  administer  and  faithfully  dispose  of  the  goods,  chattels  and  credits  of  the  said 
deceased,  limited  to  receive,  from  the  said  Messrs.  James  Campbell  &  Co.,  all  such 
amount  of  pounds  sterling  as  they  may  have  in  their  hands  belonging  to  the  testa- 
mentary estate  of  the  said  deceased,  provided  the  same  does  not  exceed  the  sum  of 
£11,000  ;  and,  in  case  the  property  of  the  said  deceased  now  remaining  in  their  hands, 
should  exceed  the  said  sum  of  £11,000,  then  to  receive  so  much  only  thereof  as  shall 
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amount  to  the  sum  of  £11,000  and  no  more,  you  having  been  already  sworn  well  and 
faithfully  to  administer  the  same,  and  to  make  a  true  and  faithful  inventory  of  the 
said  limited  goods,  chattels  and  credits,  and  to  exhibit  the  same  into  the  registry  of 
our  said  Court  on  or  before  the  last  day  of  May  next  ensuing,  and  also  to  render  a 
just  and  true  account  thereof  on  or  before  the  last  day  of  November  1840  :  and  we 
also,  by  these  presents,  ordain,  depute  and  constitute  you  administrator  of  the  goods, 
chattels  and  credits  of  the  said  Don  Domingo  Aramburn  deceased,  as  the  lawful 
attorney  of  the  said  Don  Jose  de  la  Viesca,  limited,  &c.  (as  before),  for  the  use  and 
benefit  of  the  said  Don  Jose  de  la  Viesca,  and  until  he  shall  duly  apply  for  and  obtain 
letters  of  administration  of  the  goods  of  the  said  deceased  to  be  granted  to  him." 

The  Defendant  having,  under  the  letters  of  administration,  received  £10,568  from 
Campbell  &  Co.,  the  bill  was  filed  to  compel  him  to  pay  over  that  sum  to  the  [633} 
Plaintitl'.  The  question,  at  the  hearing  of  the  cause,  was  whether,  having  regard  t& 
the  litigation  in  the  Spanish  Court  (which  was  still  pending),  and  also  to  the  litigation 
which  had  taken  place  in  the  Prerogative  Court,  and,  more  especially  to  the  fact  that 
the  letters  of  administration  were  granted  to  the  Defendant  until  the  Plaintiff  should 
obtain  letters  of  administration  to  the  deceased,  the  Defendant  could  safely  pay  the 
sum  in  question  to  the  Plaintift"  until  he  had  obtained  such  letters  of  administration. 

Mr.  Knight  Bruce  and  Mr.  Coleridge,  for  the  Plaintiff. 

Mr.  G.  Richards  and  Mr.  Hull,  for  the  Defendant. 

The  Vice-Chancellor  said  that  Sir  John  Lubbock  was  bound  by  the  recitals  of 
the  letters  of  administration  ;  and  that  they  were  granted  to  him,  expressly,  as  the 
attorney  of  De  la  Viesca  ;  and,  therefore,  he  might  safely  pay  over  the  sum  which 
he  had  received  to  De  la  Viesca. 

Declare  the  Plaintiff  entitled  to  the  fund  in  the  pleadings  mentioned  ;  and  order 
that  the  Defendant  do  pay  to  the  Plaintiff  so  much  of  the  sum  of  £10,568  received 
by  him  under  and  by  virtue  of  the  letters  of  administration  in  the  bill  mentioned 
as  shall  remain  after  deducting  therefrom  the  sum  of  £454,  the  amount  of  his  costs 
incurred  in  the  proceedings  to  obtain  such  administration  and  otherwise  relating 
thereto,  and  the  costs  of  this  suit  to  be  taxed  as  between  solicitor  and  client. 

[634]    Phipps  v.  Henderson.    Jp^il  28,  1840. 

New  Orders.     Scandal  and  Impertinence.     Master.     Report. 

The  Master's  decision,  on  a  question  of  scandal  or  impertinence  brought  before  him 
under  the  73d  Order  of  1828,  is  not  final ;  and  therefore  he  ought  to  issue  a 
certificate  of  his  decision. 

Under  the  73d  General  Order  of  1828,  a  party  who  wishes  to  complain  of  any 
matter  introduced  into  any  state  of  facts,  affidavit  or  other  proceeding  before  the 
Master,  on  the  ground  that  it  is  scandalous  or  impertinent,  may,  without  any  order 
of  reference  by  the  Court,  take  out  a  warrant  for  the  Master  to  examine  such  matter, 
and  the  Master  may  expunge  any  such  matter  which  he  shall  find  to  be  scandalous 
or  impertinent. 

Under  a  reference  directed  in  this  cause,  the  Defendant  carried  into  the  Master's 
office  an  affidavit  with  four  schedules  thereto.  The  Plaintiff,  considering  part  of  the 
aflSdavit  and  two  of  the  schedules  to  be  impertinent,  proceeded,  in  the  manner  pointed 
out  by  the  73d  Order,  to  obtain  the  Master's  decision  on  the  subject.  The  Master, 
having  been  attended  by  the  solicitors  on  both  sides,  was  of  opinion  that  the  matter 
complained  of  was  not  impertinent ;  but  refused  to  certify  to  that  effect.  Whereupon 
the  Plaintiff,  being  dissatisfied  with  the  Master's  decision  and  wishing  to  bring  the 
question  before  the  Court  by  way  of  exception,  presented  a  petition  praying  that  the 
Master  might  be  ordered  either  to  issue  a  certificate  of  his  decision,  or  to  expunge 
the  matter  alleged  to  be  impertinent. 

Mr.  Knight  Bruce  and  Mr.  G.  L.  Russell,  in  support  of  the  petition.  The  73d 
Order  enables  a  party  who  objects,  on  the  ground  of  either  scandal  or  impertinence, 
to  any  affidavit  or  other  document  brought  by  his  opponent  into  the  [635]  Master's 
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office,  to  obtain  the  Master's  judgment  on  the  matter  objected  to,  \rithout  incurring 
the  expense  of  obtaining  an  order  of  reference  from  the  Court.  That  order  does  not 
make  the  Master's  decision  .final;  but  merely  enables  the  party  to  put  the  Master 
in  motion  just  as  he  might  have  done  before  by  obtaining  an  order  of  reference.  If, 
then,  the  Master's  decision  is  not  final,  he  ought  to  issue  his  certificate ;  for,  otherwise, 
there  would  be  no  means  of  reviewing  his  judgment. 

Mr.  Wakefield  and  Mr.  Faber,  for  the  Defendant.  The  73d  Order  was  intended 
to  enable  the  Master  to  determine  the  question  of  scandal  or  impertinence  in  any 
proceeding  before  him,  summarily  and  cheaply.  It  authorizes  him  to  expunge, 
instanter,  the  matter  that  he  deems  to  be  either  scandalous  or  impertinent.  But  the 
22d  Order  of  1833,  which  relates  to  scandal  or  impertinence  in  an  answer  or  other 
proceeding  before  the  Court,  provides  that  the  scandalous  or  impertinent  matter  shall 
not  be  expunged  until  the  expiration  of  four  days  from  the  filing  of  the  report,  in  order 
that  the  adverse  party  may  have  an  opportunity  to  file  exceptions  to  such  report. 
Therefore  it  may  be  fairly  inferred  that,  as  the  73d  Order  of  1828  contains  no  such 
provision,  the  Master's  judgment,  as  to  matter  alleged  to  be  scandalous  or  impertinent 
in  the  proceedings  to  which  that  order  relates,  was  not  intended  to  be  excepted  to. 
The  Master  certifies  his  dissatisfactioD,  but  not  bis  satisfaction  with  an  examination  or 
other  proceeding  before  him. 

The  Vice-(?hancei,lor  referred  to  the  97th  Proposition  of  the  Chancery  Com- 
missioners, which  is  :  That  if  any  party  wishes  to  complain  of  any  matter  introduced 
into  any  state  of  facts,  affidavit  or  other  proceeding  before  the  Master,  on  the  ground 
that  it  is  scandalous  or  im-[636]-pertinent,  he  shall  be  at  liberty,  without  any  order 
of  the  Court,  to  take  out  a  warrant  for  the  Master  to  examine  into  the  matter ;  and 
the  Master  shall  have  authority  to  expunge  any  such  matter  which  he  may  find 
to  be  scandalous  or  impertinent ;  and  his  decision  thereon  shall  be  final  :  and  that, 
in  cases  of  impertinence,  the  costs  of  the  reference  shall  be  in  the  discretion  of  the 
Master.  His  Honor  added  that  the  73d  Order  did  not  direct  that  the  Master's 
decision  should  be  final,  nor  did  it  say  anything  about  the  costs  of  the  reference ; 
and  that,  as  the  language  of  the  order  was  so  different  from  the  proposition,  he  was 
of  opinion  that  the  Master's  decision  on  a  matter  brought  before  him  under  the  order 
was  not  intended  to  be  final ;  and,  therefore,  he  should  order  the  Master  to  issue  his 
certificate. 

[636]     Benx  i:  DixoN.(I)    May  1,  1840. 

[S.  C.  9  L.  J.  Ch.  259  ;  4  Jur.  575.] 

fFill.     Construction.     Executor.     Leaseholds.     Perishable  Property.     Conversion. 

Testator  gave  to  his  wife  the  whole  of  the  interest  arising  from  his  property,  both 
real  and  personal,  during  her  life  ;  and,  in  case  he  should  die  without  issue,  he  gave, 
after  the  death  of  his  wife,  the  whole  of  his  property,  both  real  and  personal,  to  his 
brothers  and  sister.  The  testator  died  possessed  of  leasehold,  and  also  of  real 
property.  Held,  that  the  widow  was  not  entitled  to  the  leasehold  property,  in 
specie,  during  her  life,  but  only  to  the  dividends  of  stock  to  be  purchased  with  the 
proceeds  of  the  sale  of  it. 

Peter  Dixon,  by  his  will,  dated  in  November  1822,  disposed  of  his  real  and 
personal  estate  in  the  following  words  : — 

"  I  give  and  bequeath  unto  my  dear  wife,  Sarah  Dixon,  the  whole  of  the  interest 
arising  from  my  property,  both  real  and  personal,  during  the  period  of  her  [637] 
natural  life,  and,  at  her  decease,  to  be  disposed  of  as  hereinafter  named.  I  give  and 
bequeath  also  unto  my  dear  wife,  Sarah  Dixon,  all  my  household  furniture,  linen, 
plate  and  books  to  her  for  ever.  At  her  decease,  if  I  leave  issue  at  my  death,  I  give 
and  bequeath  the  whole  of  my  property  to  my  child,  if  only  one,  or,  in  equal  shares, 
if  more  than  one,  on  attaining  the  age  of  21  years  :  the  same  being  held  in  trust  by 
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C.  W.  Thompson  and  my  dear  wife,  Sarah  Dixon,  for  the  use  and  benefit  of  such  child 
or  children  as  I  may  have  at  the  time  of  my  decease  ;  but,  should  I  die  without  leaving 
issue,  then  I  give  and  bequeath,  after  the  death  of  ray  dear  wife,  Sarah  Dixon,  afore- 
said, the  whole  of  my  property,  both  real  and  personal,  in  equal  proportions  to  my 
brothers,  T.  Dixon,  0.  Dixon  and  J.  Dixon,  and  my  sister,  Jane  Benn  ;  but,  should  any 
of  my  brothers  or  sister  die  without  leaving  issue,  I  then  give  and  bequeath  such  share 
to  the  survivor  or  survivors  of  them  ;  but,  leaving  issue,  I  then  give  such  share  to 
their  children,  in  equal  proportions,  on  attaining  the  age  of  21  years,  to  them  and  their 
heirs  for  ever." 

The  testator  appointed  his  wife  his  executrix,  and  died  in  January  1835,  without 
leaving  issue.  The  will  was  proved  by  his  widow  :  and  the  bill  was  filed  by  his 
brothers  and  sister  for  the  administration  of  his  personal  estate,  which  consisted  in 
part  of  a  leasehold  house  at  Kennington,  in  which  the  testator  lived  at  his  death,  and 
in  which  his  widow  continued  to  reside  afterwards.  The  testator  also  was  seised  of 
a  small  real  estate  in  Cumberland. 

The  only  question  in  the  cause  was  whether  the  widow  was  entitled  to  the  posses- 
sion of  the  house  during  her  life,  or  whether  it  ought  to  be  sold  and  the  proceeds 
invested,  and  the  interest  of  the  same  paid  to  her. 

[638]  Mr.  Knight  Bruce  and  Mr.  Stinton,  for  the  widow,  said  that,  as  the  testator 
in  disposing  of  his  property  h^d  united  his  personal  with  his  real  estate,  it  was  his 
intention  that  they  should  be  both  enjoyed  together  in  their  then  existing  state  :  and 
that  by  the  word  "  interest "  the  testator  must  have  meant  "  income,"  as  he  had  used 
that  word  with  reference  to  his  real  as  well  as  his  personal  estate.  They  cited  Alcock 
V.  Slaper  (2  Myl.  &  Keen,  699) ;  Collins  v.  Collins  (Ibid.  703) ;  and  Pickering  v.  Pickering 
(2  Beav.  31  ;  and  4  Myl.  it  Cr.  289). 

Mr.  Jacob,  Mr.  Wigram  and  Mr.  Williams,  for  the  other  parties. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  This  case  must  be  governed  by  the 
general  rule. 

There  is  a  total  absence  in  the  will  of  anything  like  a  declaration  of  intention  that 
the  property  shall  be  enjoyed  in  the  specific  state  in  which  it  was  at  the  time  of  the 
testator's  death. 

In  the  ease  of  Pickering  v.  Pickering  the  testator  gave  to  his  wife  the  interest,  rents, 
dividends,  annual  produce  and  profits,  and  use  and  enjoyment  of  all  his  estate  and 
effects  whatsoever. 

In  every  will  you  must  look  at  the  words  of  the  whole  will.  Now,  in  this  case, 
the  testator,  after  the  death  of  his  wife,  gives  the  whole  of  his  property  to  his  brothers 
and  sister.  What  property  ?  "The  whole  of  my  property,  both  real  and  personal." 
There  it  is  plain  they  were  to  take  what  his  wife  was  to  enjoy  during  her  life.  Is 
that  consistent  with  the  idea  of  her  enjoying  the  property  as  it  existed  at  the  time 
of  the  testator's  death?  [639]  It  is  the  duty  of  the  executors  to  deal  with  the 
property  in  such  a  manner  as  that  it  may  continue  to  produce  the  same  interest  after 
the  death  of  the  tenant  for  life.  Suppose  that  the  testator  had  given  a  flock  of 
sheep :  could  it  be  held  that  they  were  to  be  kept  in  the  same  state  and  not  sold  ! 
They  might  all  die,  and  then  the  subject  of  the  gift  could  not  possibly  pass  to  the 
persons  in  remainder  ;  for  nothing  would  be  left. 

As  the  will  stands,  there  is  nothing  on  the  face  of  it  to  prevent  the  application  of 
the  rule  of  law  that  perishable  property  must  be  sold  and  converted  into  money,  and 
invested  in  the  funds,  in  order  to  produce  the  same  interest  to  the  remainder-man  as 
was  enjoyed  by  the  tenant  for  life. 


[639]     Vaughan  v.  The  Marquis  of  Headfort.    3fay  8,  1840. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  271  ;  4  Jur.  649.] 

fFill.     Construction. 

Testator  bequeathed  £40,000  to  Lord  H.  and  his  children,  to  be  secured  for  their 
benefit.     Held,  that  Lord  H.  took  for  life,  with  remainder  to  his  children. 
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Margaret  Vaughan  made  her  will,  dated  the  7th  of  November  1836,  and  containino- 
the  followiug  bequests  : — 

"  I  leave  two  houses  iu  Foley  Place  and  £2000  to  the  Honourable  Lady  Cockburn  : 
£40,000  in  the  three  per  cent.  Reduced  annuities  to  the  Marquis  of  Headfort  and  his 
children,  to  be  secured  for  their  iise." 

The  testatrix  died  eleven  days  after  the  date  of  her  will.  At  her  death  Lord 
Headfort  had  six  children,  all  of  whom  were  still  infants. 

[640]  The  questions  raised  on  behalf  of  the  Marquis  of  Headfort  and  his  children 
•were,  first,  whether  the  legacy  to  the  marquis  and  his  children  was  specific  or  general : 
2d,  whether  the  marquis  and  his  children  took  the  £40,000  as  joint-tenants,  or 
whether  the  marquis  was  entitled  to  it  for  his  life,  with  remainder  to  his  children. 

Mr.  Knight  Bruce  and  Mr.  Evans,  for  the  Plaintiff,  the  residuary  legatee,  submitted 
whether  the  bequest  was  general  or  specific. 

The  Vice-Chancellor  was  clearly  of  opinion  that  the  legacy  was  general. 

Mr.  Jacob  and  Mr.  Lovat,  for  Lord  Headfort,  relied  on  the  words  "  to  be  secured," 
as  shewing  that  the  children  were  not  intended  to  have  any  portion  of  the  fund 
transferred  to  them  immediately,  but  that  there  was  to  be  a  trusteeship  created 
during  the  life  of  the  marquis,  that  is,  that  the  father  was  to  take  for  life  with 
remainder  to  his  children,  which  construction  would  let  in  the  future  children  of 
the  marquis.  Crawford  v.  Trotter  (4  Madd.  361),  Jeffery  v.  Honywood  [Ibid.  398), 
Neivman  v.  Nightingale  (1  Cox,  341).  They  also  contended  that  the  words  "for  their 
use  "  meant  for  the  use  of  the  children. 

Mr.  Wakefield,  Mr.  Wigram  and  Mr.  Ellison,  for  the  children,  said  that  the  gift 
to  the  marquis  and  his  children  made  them  joint-tenants,  and  that  the  words  "to  be 
secured,"  &c.,  did  not  destroy  the  effect  of  the  preceding  gift,  but  meant  that  a 
security  was  to  be  found  [641]  for  the  fund,  that  is,  that  it  was  to  go  into  the  hands  of 
a  trustee  for  the  benefit  of  the  legatees.     Cooper  v.  Thornton  (3  Bro.  C.  C.  96  and  186). 

The  Vice-Ch.\ncellor  [Sir  L.  Shadwell].  This  case  shews,  as  I  have  often 
observed  before,  that  no  light  is  thrown  on  questions  like  the  present  by  quoting 
other  cases.  By  the  laws  of  this  country,  every  testator,  in  disposing  of  his  property, 
is  at  liberty  to  adopt  his  own  nonsense  ;  and  a  decision  on  the  expressions  used  by 
one  testator  seldom  affords  any  clue  to  the  meaning  of  another. 

On  looking  through  the  whole  of  the  will,  I  do  not  see  anything  that  throws  any 
light  on  the  question  now  before  me  ;  and  therefore  I  must  deal  with  the  individual 
expression  as  well  as  I  can. 

If  possible,  every  word  in  a  will  ought  to  have  that  meaning  given  to  it  which, 
in  common  fairness  of  construction,  it  is  capable  of  receiving.  Now  the  words  iu 
this  case  are :  "  £40,000  in  the  three  per  cent.  Keduced  annuities  to  the  Marquis  of 
Headfort  and  his  children."  If  it  stood  there,  the  marquis  and  his  children  would 
be  joint-tenants  ;  but  then  it  goes  on  :  "to  be  secured  for  their  use."  Now  it  would 
be  absurd  to  hold  that  those  words  apply  to  the  marquis ;  as  he  might  have  taken 
his  own  share,  and  either  secured  it  for  himself  or  spent  it.  Those  words  therefore 
do  not  comprehend  the  marquis ;  but  the  plain  meaning  of  them  is  that  the  fund  is 
to  be  secured  for  the  children  from  the  dominion  of  their  father;  and,  in  my  opinion, 
there  is  quite  enough  in  this  will  to  justify  the  Court  in  holding  that  [642]  the  father 
is  to  take  for  his  life,  and  his  children  after  his  decease ;  and  that  construction  will 
let  in  any  children  of  the  marquis  that  may  be  born  hereafter. 

Mr.  Wray,  Mr.  Keene  and  Mr.  Humphry  appeared  for  other  parties  interested 
in  other  questions  that  arose  on  the  will. 


[642]     GrODDEN  V.  Croavhurst.     Jan.  28,  1842. 

[S.  C.  11  L.  J.  Ch.  145.     See  In  re  Coleman,  1888,  39  Ch.  D.  446.] 

Will.     Construction.     Trust  to  Take  Effect  on  Alienation  or  Bwnkruptcy.     Bankrupt. 

Testator  bequeathed  his  residuary  estate  to  trustees ;   and,  after  making  a  provision 
out  of  it  for  the  benefit  of  his  son  for  his  life,  and,  after  the  son's  death,  for  his 
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wife  and  children,  directed  that,  if  his  son  should  assign  or  charge  the  interest  to 
which  he  was  entitled  for  life,  or  attempt  or  agree  to  do  or  commit  any  act  whereby 
the  same,  or  any  part  thereof,  might,  if  the  absolute  property  thereof  were  vested 
in  him,  be  forfeited  to  or  become  vested  in  any  person  or  persons,  then  the  trustees 
should  pay  and  apply  the  said  interest  for  the  maintenance  and  support  of  his  son, 
and  any  wife  and  child  or  children  he  might  have,  and  for  the  education  of  such 
issue  as  the  trustees  should,  in  their  discretion,  think  fit.  Some  years  after  the 
testator's  death  the  son  became  bankrupt.  Held,  that  the  trust  for  the  benefit  of 
the  son,  his  wife  and  children  was  valid,  and  that  the  assignees  were  not  entitled 
to  any  part  of  the  provision. 

Georce  Staffell,  by  his  will,  dated  the  2.5th  of  April  1829,  devised  his  real  estates 
unto  ancf  to  the  use  of  William  Manser,  deceased,  and  the  Defendants  Thomas  Crow- 
hurst  and  Justinian  Allen  and  their  heirs,  upon  trust  to  sell  the  same  at  such  time  or 
times  as  they  should  think  it  would  be  most  to  the  advantage  of  his  estate  ;  and  he 
declared  it  to  be  his  will  that  the  monies  which  should  arise  from  such  sale  should  be 
considered  to  be  part  of  his  personal  estate  ;  and  that  the  clear  yearly  rents  and  profits 
of  his  real  estates,  until  the  same  should  be  sold,  or  so  much  thereof  as  should  be 
remaining  unsold,  should  be  deemed  to  be  part  of  the  [643]  annual  income  of  his 
personal  estate ;  and  that  the  same  monies  and  rents  and  profits  should  be  subject  to 
the  dispositions  thereinafter  made  concerning  his  personal  estate  and  the  annual 
income  thereof  respectively ;  and  he  gave  to  the  same  trustees  all  his  ready  monies 
and  securities  for  money,  and  monies  in  the  British  and  foreign  funds,  debts,  stock-in- 
trade  and  other  personal  estate,  upon  trust  to  get  in  and  sell  and  dispose  of  the  same  ; 
and  he  declared  it  to  be  his  will,  and  that  he  was  particularly  desirous  that  his  trustees 
should  not  sell  any  pait  of  his  real  estate  until  they  should,  in  their  discretion,  think 
it  desirable  so  to  do ;  and  he  authorized  and  empowered  them  to  demise  the  whole  or 
any  part  thereof  for  any  terra  of  years  they  might  think  proper,  not  exceeding  seven 
years,  in  possession ;  and  he  directed  his  trustees  to  stand  possessed  of  the  monies  to 
be  by  them  raised,  received,  collected  and  got  in  by  the  ways  and  means  aforesaid, 
upon  trust,  after  paying  his  debts  and  certain  other  charges,  to  place  out  and  invest 
the  residue  of  such  monies  in  their  names,  upon  the  usual  securities,  at  interest ;  and, 
subject  as  thereinafter  mentioned,  he  gave  the  interest,  dividends  and  annual  produce 
of  one  moiety  of  the  residue  of  his  estate  unto  his  son  Henry  Staffell  and  his  assigns 
for  his  life  ;  and,  subject  also  as  thereinafter  mentioned,  he  gave  the  interest,  dividends 
and  annual  produce  of  the  other  moiety  of  the  residue  of  his  estate  unto  his  daughter 
Clrace  Allen,  the  wife  of  Justinian  Allen,  and  her  assigns  during  her  life  ;  provided 
always,  and  he  declared  it  to  be  his  will  that,  as  the  interest,  dividends  and  proceeds 
of  the  residue  of  his  estate,  and  the  rents  of  his  real  estate  until  sold,  should  be 
received  by  his  trustees,  the  same  should,  after  paying  thereout  the  costs  of  keeping 
the  messuages,  buildings  and  premises  then  remaining  unsold  in  good  repair  and 
insured  from  [644]  loss  by  fire  or  other  incidental  expenses,  be  laid  out  and  invested 
again  as  his  trustees,  in  their  discretion,  should  think  most  advantageous,  and  be 
accumulated  for  the  space  of  five  years  from  the  day  of  his  decease;  and,  at  the  expiration 
of  that  period,  he  directed  his  trustees  to  make  out  an  account  of  all  such  interest  and 
dividends  and  the  accumulations  thereof,  and  pay  one  moiety  of  such  interest,  dividends 
and  accumulations  to  his  son  Henry  for  his  own  use  and  benefit,  and  to  pay  the  other 
moiety  of  such  interest,  dividends  and  accumulations  to  his  daughter  Grace  Allen 
for  her  own  use  and  benefit ;  and  he  directed  that,  after  such  division  of  such 
interest  and  produce,  the  interest,  dividends  and  annual  produce  of  the  residue  of 
his  estate  should,  subject  to  the  deductions  aforesaid,  be  again  accumulated  for  five 
years,  when  a  like  division  should  be  made  thereof  between  his  said  son  and  daughter 
as  before  mentioned  ;  and  that  such  accumulations  and  divisions  should  continue  to 
be  made  at  the  expiration  of  every  five  years ;  it  being  his  wish  and  desire  that  the 
interest  and  produce  of  the  residue  of  his  estate  should  only  be  divided  once  every 
five  years  until  the  respective  moieties  thereof  should  become  divisible  amongst  his 
grandchildren  as  thereinafter  mentioned ;  and,  in  case  his  son  Henry  should  die  in 
the  lifetime  of  his  then  present  or  any  future  wife,  he  directed  that  the  interest, 
dividends  and  annual  produce  of  the  moiety  of  the  residue  of  his  estate,  to  which 
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his  son  Henry  was  entitled,  should  be  paid  to  such  wife  during  her  life,  but, 
nevertheless,  at  the  same  periods  and  in  the  same  manner  only  as  such  interest 
or  produce  was  payable  to  his  son  during  his  life ;  and,  in  case  his  daughter 
Grace  should  die  in  the  lifetime  of  her  then  husband  or  any  future  husband 
she  might  have,  he  directed  that  the  interest,  dividends  and  produce  of  [645]  the 
moiety  of  the  residue  of  his  estate,  to  which  she  was  entitled  for  life,  should 
be  paid  to  such  husband  surviving  her  during  his  life,  but,  nevertheless,  at  the  same 
periods  and  in  the  same  manner  only  as  such  interest  or  produce  was  payable  to  his 
daughter  during  her  life ;  and  he  directed  that,  in  case  his  son  should,  at  any  time  or 
times,  make  any  assignment,  mortgage  or  charge  of  or  upon,  or  in  any  manner  dispose 
of,  by  way  of  anticipation,  the  said  interest,  dividends  or  accumulations,  or  any  part 
thereof,  to  which  he  was  entitled  for  life  as  aforesaid,  or  attempt  or  agree  so  to  do, 
or  commit  any  ad  whereby  the  sams  or  any  part  thereof  could  or  might,  if  the  absolute  property 
thereof  were  vested  in  him,  his  said  son,  be  forfeited  unto  or  become  vested  in  any  person  or 
persons,  then,  and  in  any  of  the  said  cases,  his  trustees  should  thenceforth  pay  and  apply  the 
said  interest,  dividends  and  accumulations  for  the  maintenance  awl  support  of  his  said  son 
and  any  wife  and  child  or  children  he  might  have,  and  for  the  education  of  such  issue  or  any 
of  them  as  his  trustees  for  the  time  being  should,  in  their  discretion,  think  fit ;  and  that,  after 
the  decease  of  his  son  and  of  his  then  present  or  any  future  wife,  and  after  the  decease 
of  his  daughter  and  her  then  present  or  any  future  husband,  his  trustees  should  pay, 
share  and  divide  the  moiety  of  the  clear  residue  of  his  estate  to  which  each  such  son 
or  daughter  was  entitled  for  life,  unto  and  equally  between  and  amongst  all  and  every 
his  and  her  children,  if  more  than  one,  who,  whether  sons  or  daughters,  should  attain 
the  age  of  21  years,  share  and  share  alike ;  and  in  case  there  should  be  only  one  child 
who  should  attain  21,  then  the  whole  of  such  moiety  of  his  estate  unto  such  child  ; 
and  in  case  either  his  son  or  his  daughter  should  die  without  leaving  any  child  that 
should  live  to  attain  the  age  of  21  j'ears,  he  directed  his  trustees  to  [646]  stand  pos- 
sessed of  such  moiety  upon  the  same  trusts,  for  the  benefit  of  the  other  of  his  son  or 
daughter  and  his  or  her  children,  as  were  thereby  mentioned  and  declared  with  respect 
to  the  moiety  thereby  given  to  or  in  trust  for  him  or  her  and  his  or  her  children  ;  and 
in  case  both  his  son  and  his  daughter  should  die  without  leaving  any  child  who  should 
attain  the  age  of  21  years,  then  he  declared  that  the  whole  of  the  residue  of  his  estate, 
and  the  stocks,  funds  or  securities  on  which  the  same  should  be  invested,  should  be 
payable  to  his  own  next  of  kin  living  at  the  time  of  such  event  happening,  and  be 
divisible  according  to  the  statute  made  for  the  distribution  of  intestates'  estates ; 
such  bequests  over,  however,  to  be  without  prejudice  and  subject  to  the  interest 
thereinbefore  given  to  any  wife  of  his  son  Henry,  or  any  husband  of  his  daughter 
Grace,  who  might  respectively  survive  them. 

The  testator  died  on  the  1st  of  January  1830,  leaving  Henry  Staffell,  his  only  son 
and  heir  at  law,  and  Grace  Allen,  his  daughter  and  only  other  child,  surviving  him  ; 
and,  upon  the  death  of  the  testator,  the  trustees  entered  into  the  possession  of  his 
real  estates ;  and,  after  paying  the  testator's  debts  and  the  other  charges  payable  out 
of  his  personal  estate,  they  invested  the  clear  surplus  thereof  in  the  usual  securities  ; 
and,  in  exercise  of  the  discretion  intrusted  to  them  by  the  will,  they  retained  the  real 
estates  unsold,  and  received  the  rents  and  profits  thereof,  and  the  dividends  and 
interest  arising  from  the  investment  of  the  surplus  of  the  personal  estate  ;  and,  during 
the  period  of  five  years  from  the  death  of  the  testator,  they  accumulated  the  same 
pursuant  to  the  directions  of  the  will ;  and,  at  the  end  of  such  period,  they  divided 
such  accumulations  between  Henry  Staff"ell  and  Grace  Allen  ;  and  they  received  and 
accumulated  the  [647]  rents  of  the  real  estates,  and  the  dividends  and  interest  of  the 
personal  estate  which  accrued  from  the  time  of  the  aforesaid  division. 

On  the  31st  of  May  1837  a  fiat  in  bankruptcy  was  issued  against  Henry  Staffell, 
under  which  he  was  declared  a  bankrupt,  and  the  Plaintiffs,  Henry  Godden  and 
James  Foster  Groom,  were  appointed  the  creditors'  and  official  assignee  respectively 
under  the  fiat. 

The  bill  was  filed  against  Henry  Staffell,  his  wife  and  children  and  the  surviving 
trustees  of  the  will ;  and,  after  stating  as  above,  it  alleged  that,  although  the  testator 
had,  by  his  will,  directed  that,  in  the  event  of  Henry  Staffell  committing  any  act 
whereby  the  interest,  dividends  or  accumulations  to  which  he  should  be  entitled  for 
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life  under  the  will  could  or  might,  if  the  absolute  property  thereof  were  vested  in 
him  be  forfeited  unto  or  become  vested  in  any  person  or  persons,  the  trustees  should 
thenceforth  pay  and  apply  the  interest,  dividends  and  accumulations  for  the  main- 
tenance and  support  of  Henry  Staft'ell,  and  any  wife  or  child  he  might  have,  and  for 
the  education  of  such  issue  or  any  of  them,  as  they,  in  their  discretion,  should  think 
fit  •  the  Plaintiffs  were  advised  that  such  direction  was  in  itself  ineffectual  for  the 
purpose  of  defeating  or  divesting  the  right  of  Henry  Staffell  and  his  assigns  for  his 
life  under  the  previous  dispositions  of  the  will,  to  a  moiety  of  the  rents,  interest  and" 
dividends  arising  from  the  real  and  personal  estate  of  the  testator,  or,  if  it  was  in  any 
event  effectual,  that  it  was  not  applicable  to  the  claim  of  the  Plaintiffs  as  arising 
under  the  bankruptcy  of  Henry  Staffell ;  and  that  the  Plaintiffs,  as  his  assignees,  were 
entitled,  notwithstanding  such  direction,  to  so  much  of  the  said  moiety  of  the  interest, 
dividends  and  accumulations  [648]  aforesaid  as  had  not  been  paid  to  Henry  Staffell 
previously  to  his  bankruptcy,  and  to  a  moiety  of  the  rents,  interest  and  dividends 
subsequently  accruing ;  or,  if  such  division  should,  for  any  reason,  be  considered  to 
be,  to  any  extent,  effectual  as  against  the  Plaintiffs  as  such  assignees,  then  they  were 
advised  that  they  were  entitled  to  the  whole  of  Henry  Staffell's  moiety  of  the  rents, 
interest,  dividends  and  accumulations  which  had  accrued  up  to  the  time  of  his  bank- 
ruptcy, and  were  entitled  to  some  part  of  his  moiety  of  the  rents,  interest,  dividends 
and  accumulations  which  had  accrued  subsequently  to  his  bankruptcy,  and  which 
should  thereafter  accrue,  not  being  less  than  an  equal  portion  thereof,  with  the  wife 
and  children  of  Henry  Staft'ell ;  and  that  the  Plaintiffs  were  also  advised  that  the 
direction  to  accumulate,  from  time  to  time,  the  rents,  interest  and  dividends  for 
periods  of  five  years  was  not  binding  upon  Henry  Staffell  previously  to  his  bank- 
ruptcy, and  was  not  then  binding  upon  the  Plaintiffs  as  his  assignees ;  and  that  the 
whole,  or  such  proportion  as  the  Plaintiffs  might  be  entitled  to  of  Henry  Staffell's 
moiety  of  the  rents,  interest,  dividends  and  accumulations  which  had  already  accrued, 
ought  to  be  paid  to  the  Plaintifts  forthwith  ;  and  such  moiety,  or  proportion  of  a 
moiety  of  the  future  rents,  interest  and  dividends,  ought  to  be  paid  to  them  as  the 
same  should  from  time  to  time  accrue  and  be  received  by  the  trustees  ;  but  that  the 
trustees  refused  to  pay  to  the  Plaintiffs  any  part  of  the  rents,  interest,  dividends  and 
accumulations  which  had  accrued  since  the  aforesaid  division  ;  and  that  Henry  Staffell 
and  his  wife  and  children  insisted  that,  under  the  trusts  declared  by  the  will  of  Henry 
Staffell's  moiety  of  the  rents,  interest,  dividends  and  accumulations,  in  the  event  of 
his  committing  any  such  act  as  before  mentioned,  they,  or  some  of  them,  were  entitled 
[649]  to  have  the  whole  of  such  moiety  of  the  rents,  interest,  dividends  and  accumu- 
lations from  the  time  of  the  aforesaid  division  thereof  applied  for  their  maintenance, 
support  and  education. 

The  bill  prayed  that  the  will  might  be  established  ;  and  that  it  might  be  declared 
that  the  Plaintiffs,  as  the  assignees  of  Henry  Staffell,  were  entitled  to  the  moiety  of 
the  rents,  interest,  dividends  and  accumulations  arising  from  the  real  and  personal 
estates  of  the  testator,  which  Henry  Staffell  would  have  been  entitled  to  if  he  had 
not  become  a  bankrupt ;  and  that  it  might  be  declared  that  the  direction  contained 
in  the  will  for  the  accumulation  of  the  said  rents,  interest  and  dividends  was  not 
binding  upon  Henry  Staffell  previously  to  his  bankruptcy,  and  was  not  then  binding 
upon  the  Plaintiffs  as  his  assignees  ;  and,  if  it  should  happen  that  the  Plaintiffs  were 
not  entitled  to  the  whole  of  Henry  Staffell's  moiety  of  the  rents,  interest,  dividends 
and  accumulations  accrued  since  his  bankruptcy,  then  that  the  Plaintiffs  might  be 
declared  to  be  entitled  to  the  whole  of  such  rents,  interest,  dividends  and  accumula- 
tions as  accrued  previously  to  such  bankruptcy,  and  to  some  part,  not  being  less  than 
an  equal  portion  with  H.  Staffell's  wife  and  children,  of  his  moiety  of  the  rents, 
interest,  dividends  and  accumulations  which  had  accrued  since  such  bankruptcy,  and 
of  the  rents,  interest  and  dividends  that  should  thereafter  accrue  during  the  life  of 
Henry  Staffell ;  and  that  the  trustees  might  account  for  the  rents,  interest,  dividends 
and  accumulations  which  had  accrued  since  the  division  made  by  them  as  before 
mentioned  :  and  might  pay  to  the  Plaintiffs  one  moiety  or  such  other  proportion  of 
the  rents,  interest,  dividends  and  accumulations,  as  they  might  appear  to  be  entitled 
to  during  the  whole  or  any  part  or  parts  of  the  [650]  period  elapsed  since  such 
division,  and  also  a  moiety  or  such  other  proportion  as  they  might  happen  to  be 
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entitled   to,  of  the  future  rents,  interest  and   dividends  of  the  testator's  real  and 
personal  estate. 

Mr.  G.  Richards  and  Mr.  Bacon,  for  the  Plaintiffs.  In  this  case  the  provision 
made  in  the  event  of  the  son's  assigning  his  moiety  of  the  interest,  dividends  and 
accumulations  of  the  trust  property,  or  doing  any  act  whereby  the  same  might  become 
vested  in  any  other  person  is,  substantially,  for  the  son's  benefit ;  and  that  being  so, 
the  assignees  under  his  bankruptcy  are  entitled  to  his  share  of  the  interest,  dividends 
and  accumulations  which  have  arisen  since  the  last  division  of  the  accumulations  took 
place.  Fhipps  v.  Lord  Ennismore  (4  Russ.  131).  In  that  case  a  settlement  was  made 
in  consideration  of  the  marriage  of  the  settlor ;  and,  by  a  separate  but  contempo- 
raneous deed  made  between  the  same  parties,  it  was  agreed  that,  if  the  settlor  should 
sell,  mortgage  or  in  any  manner  incumber  the  lands  comprised  in  the  settlement,  or 
do  or  attempt  to  do  any  act  whereby  those  lands  should  be  vested  in  any  other 
person,  the  trustees  should  receive  the  rents  and  apply  them  in  such  manner  as  they 
should  think  proper  for  the  maintenance  and  support  of  the  settlor  or  his  wife  or 
children  ;  and  notwithstanding  the  marriage  consideration  extended  to  that  deed,  the 
Court  held  it  to  be  void  against  subsequent  incumbrancers. 

If,  however,  the  Court  should  be  of  opinion  that  the  assignees  are  not  entitled  to 
the  full  extent  which  we  have  contended  for,  it  is  impossible  to  hold  that  they  [651] 
are  not  entitled  to  anything ;  as  the  son  is  one  of  the  objects  of  the  provision,  and  no 
discretion  is  given  to  the  trustees  to  apply  his  moiety  of  the  interest,  &c.,  for  the 
maintenance  and  support  of  him,  or  of  his  wife,  or  of  his  children.  Therefore,  if  the 
assignees  are  not  entitled  to  the  whole  of  the  son's  moiety,  they  are  entitled  to  one- 
half  of  it  at  the  least :  for  the  testator  places  the  son  in  one  class,  and  his  wife  and 
children  in  another  class. 

We  also  submit  that  the  trust  for  accumulation  cannot  be  supported,  as  it  is 
repugnant  to  or  inconsistent  with  the  prior  trusts  of  the  will. 

Mr.  Lovat  and  Mr.  Torriano,  for  Henry  Staffell  and  his  wife  and  children.  We 
submit  that  the  assignees  [are  not  entitled  to  anything.  The  testator's  son  has 
committed  an  act  whereby  his  share  of  the  interest  and  accumulations,  if  the  absolute 
property  thereof  had  been  vested  in  him,  would  have  become  vested  in  some  other 
persons  ;  and  the  consequence  is  that  the  trustees  are  to  apply  his  share  of  the 
interest,  &c.,  for  the  maintenance  and  support  of  him,  his  wife  and  children,  as  the 
trustees  may  in  their  discretion  think  fit.  It  would  be  singular  to  construe  this 
clause  so  as  to  vest  the  son's  moiety  in  his  assignees,  when  it  was  clearly  intended  to 
prevent  that  result.  There  is  this  important  distinction  between  this  case  and  those 
in  which  the  property  of  a  bankrupt  has  been  held  to  be  ineffectually  protected  from 
the  effects  of  his  bankruptcy,  namely,  that  in  those  cases  the  property  was  given  for 
the  general  benefit  of  the  party ;  but  here  the  provision  in  the  event  of  bankruptcy 
is  not  for  the  general  benefit  of  the  testator's  son,  but  the  trustees  are  directed  to 
apply  his  share  of  [652]  the  interest,  &c.,  of  the  trust  fund  for  the  maintenance  and 
support  of  him  and  any  wife  or  children  he  may  have,  and  for  the  education  of  such 
issue,  or  any  of  them,  as  the  trustees  may,  in  their  discretion,  think  fit.  How  is  the 
Court  to  limit  the  discretion  given  to  the  trustees  ?  There  is  no  ditt'erence  between 
this  case  and  Twopeny  v.  Peyton  {ante,  p.  487),  except  that  that  case  is  stronger  in 
favour  of  the  assignees  than  the  present  case  is  ;  for  there  the  bankrupt  was  the  sole 
object  of  the  provision. 

Mr.  Whitmarsh,  jun.,  appeared  for  the  trustees  of  the  will. 

Mr.  Richards,  in  reply,  said  that  Twopeny  v.  Peyton  was  plainly  distinguishable 
from  the  present  case ;  as  there  the  party,  for  whom  the  provision  was  made  by  the 
will,  had  become  bankrupt  at  the  date  of  the  codicil ;  and  that  that  circumstance  was 
the  ground  of  the  decision. 

'The  Vice-Chancellor  [Sir  L.  Shadwell].  This  is  a  case  quite  sui  generis.  It  has 
nothing  to  do  with  those  cases  in  which  it  has  been  held  that,  where  a  trader  settles 
his  own  estate  with  such  a  proviso  as  has  been  introduced  into  this  will  with  respect 
to  bankruptcy,  the  proviso  is  void  as  against  the  creditors ;  and,  therefore,  this  case 
must  be  decided  upon  the  view  of  the  will  itself. 

Now  observe  how  the  will  is  framed.  The  testator  has  given,  first  of  all,  his  real 
estate  to  trustees  in  trust  to  sell ;  and  the  proceeds  are  to  be  considered  as  part  of 
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his  personal  estate ;  and  then  he  gives  the  following  directions  with  regard  to  the  dis- 
position of  his  personal  [653]  estate,  namely,  that  the  trustees  are  to  pay  his  debts, 
and  invest  the  residue  in  the  Parliamentary  stocks  or  funds  of  Great  Britain,  or  on 
real  securities  at  interest.  Then  he  gives  "  the  interest,  dividends  and  annual  produce 
of  one  moiety  of  the  residue  of  my  estate  unto  my  said  son  Henry  and  his  assigns  for 
his  life ;  and,  subject  also  as  hereinafter  mentioned,  I  give  and  bequeath  the  interest, 
dividends  or  annual  produce  of  the  remaining  moiety  of  the  residue  of  my  estate  unto 
my  daughter,  Grace  Allen,  and  her  assigns  during  her  life."  Then  he  introduces  this 
proviso:  "Provided  always,  and  my  express  will  and  desire  is  that,  as  the  interest, 
dividends  and  proceeds  of  the  residue  of  my  estate,  and  the  rents  of  my  real  estate 
until  sold  shall  be  received  by  my  said  executors  and  trustees,  the  same  shall,  after 
deducting  and  paying  thereout  the  costs  of  keeping  the  messuages,  buildings  and 
premises  then  remaining  uns&ld  in  good  repair  and  insured  from  loss  by  fire  or  other 
incidental  expenses,  to  he  laid  out  and  invested  again  as  they,  my  said  trustees,  in 
their  discretion  shall  think  most  advantageous,  and  be  accumulated  for  the  space  of 
five  years  from  the  day  of  my  decease  ;  and  at  the  expiration  of  that  period  I  direct 
my  executors  and  trustees,  for  the  time  being,  to  make  out  an  account  of  all  such 
interest  and  dividends  and  the  accumulations  thereof,  and  pay  one  moiety  of  such 
interest,  dividends  and  accumulations  unto  my  said  son  Henry,  to  and  for  his  own 
use  and  benefit  ;  and  pay  the  remaining  or  other  moiety  of  such  interest,  dividends 
and  accumulations  unto  my  daughter,  Grace  Allen,  to  and  for  her  own  use  and  benefit ; 
and  I  further  direct  that,  after  such  division  of  the  said  interest  and  produce,  the 
interest,  dividends  and  annual  produce  of  the  said  residue  of  my  estate  shall,  subject 
to  the  deductions  [654]  aforesaid,  be  again  accumulated  for  five  years ;  when  a  like 
division  shall  be  made  thereof  between  my  said  son  Henry  and  daughter  Grace,  as 
before  mentioned ;  and  such  accumulations  and  divisions  shall  continue  to  be  made  at 
the  expiration  of  every  five  years  ;  it  being  my  wish  and  desire  that  the  interest  and 
produce  of  the  residue  of  my  estate  should  only  be  divided  once  every  five  years, 
until  the  respective  moieties  thereof  shall  become  divisible  amongst  my  grandchildren 
as  hereinafter  mentioned."  I  have  looked  to  that  part  of  the  will  with  regard  to  the 
gift  to  the  children  of  Henry  and  Grace,  and  there  all  intention  of  accumulation 
disappears ;  there  is  no  such  provision  with  respect  to  them  at  least.  Now  it  was 
competent  to  the  testator  to  give  this  direction  ;  and,  as  both  the  son  and  the  daughter 
were  affected  by  it,  I  do  not  conceive  that,  unless  they  had  both  concurred  in  an 
application  to  the  trustees  to  discontinue  the  accumulation,  that  it  could  properly  be 
discontinued.  It  is  not  a  direction  which  is  void.  Whether  in  case  a  bill  had  been 
filed,  by  the  son  and  the  daughter  against  the  trustees,  for  the  purpose  of  having  the 
question  determined,  the  Court  would  or  would  not  have  interfered  is  a  different 
consideration.  That  is  a  matter  which  I  cannot  determine  now,  because  I  have  not 
the  daughter  here ;  but,  in  my  opinion,  the  trust  is  unquestionably  good,  at  any  rate, 
until  it  is  put  an  end  to.  There  was  nothing  to  put  an  end  to  it.  The  accumulations 
were  paid  at  the  end  of  five  years,  and  were  then  allowed  to  continue ;  and  it  is  too 
much  to  say  that,  in  the  interval  between  the  first  accumulation  and  the  second,  it  is 
competent  for  one  only  of  the  parties  interested  to  interfere  with  the  accumulations ; 
and  my  opinion  therefore  is  that  the  trust  for  accumulation  is  perfectly  good. 

[655]  The  principal  question,  however,  is:  What  is  the  effect  of  the  proviso? 
[Mr.  Richards.  With  great  deference,  sir,  supposing  that  the  clause  for  accumula- 
tion is  good,  then  the  question  would  arise  whether  the  accumulations  were  not 
vested  in  the  son.]  Yes ;  I  am  coming  to  that :  that  is  the  point.  Now  it  seems  to 
me  that  the  accumulations  would,  by  the  nature  of  the  trust,  go  on,  that  is  to  say  that, 
nothing  having  occurred  to  put  an  end  to  the  trust  after  the  end  of  the  first  five 
years,  it  continued  in  force. 

Then  the  question  is,  what  is  the  effect  of  the  provision  with  respect  to  the  son 
doing  any  act  "whereby  the  same"  (that  is  the  accumulations)  "or  any  part 
thereof  could  or  might,  if  the  absolute  property  thereof  were  vested  in  him,  my  said 
son,  be  forfeited  unto  or  become  vested  in  any  person  or  persons  ? "  It  is  clear  that 
the  testator  there  considered  that  his  son  was  not  to  be  considered  under  his  will  as 
taking  the  absolute  interest.  I  mean  that,  independent  of  the  words  which  follow, 
which  attempt  to  give  the  son's  interest  over,  the  testator  there  expresses  his  opinion 
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that  the  property  was  by  the  will  so  given  as  that  the  son  did  not  take  an  absolute 
interest  for  life.  Then  the  will  proceeds  thus  :  "  Then,  and  in  any  of  the  said  cases, 
upon  trust  that  the_v,  my  said  trustees  or  trustee  for  the  time  being,  do  and  shall 
thenceforth  pay  and  apply  the  said  interest,  dividends  and  accumulations  for  the 
maintenance  and  support  of  my  said  son,  and  any  wife  and  child  or  children  he  may 
have,  and  for  the  education  of  such  issue  or  any  of  them  as  they,  my  said  trustees  for 
the  time  being,  shall  in  their  discretion  think  fit."  Now  I  take  it  that  those  words 
"  or  any  of  them  "  merely  apply  to  the  words  "  such  issue : "  such  issue  meaning 
"  child  or  children."  I  point  that  [656]  out  in  order  that  I  may  give  an  express 
opinion  upon  the  point  that  this  fund,  if  it  be  given  at  all,  is  given  collectively  and  not 
distributively,  for  the  maintenance  and  support  of  the  son,  and  any  wife  and  child  or 
children  he  may  have.  The  word  or  there  is  merely  addressed  to  children  collectively 
as  the  substitutes  for  a  single  child.  It  is  not  a  word  of  distribution  which  separates 
the  son  from  the  wife,  or  the  wife  from  the  child.  I  so  express  myself  because, 
according  to  my  apprehension,  this  is  a  clause  in  which,  whatever  benefit  is  intended, 
is  given  collectively  to  the  son  and  the  wife  and  the  children  ;  and  it  appears  to  me 
that  that  is  the  grammatical  construction  for  the  reason  I  have  stated.  Then  the 
property  is  given  "  for  the  maintenance  and  support  of  ray  said  son,  and  any  wife  and 
child  or  children  "  (which  is  the  event  that  has  happened)  "  he  may  have,  and  for  the 
education  of  such  issue  or  any  of  them  as  they,  my  said  trustees  for  the  time  being, 
shall  in  their  discretion  think  fit."  Now  there  is  nothing,  in  point  of  law,  to  invali- 
date such  a  gift  that  I  am  aware  of.  It  does  not  follow  that  anything  was  of 
necessity  to  be  paid ;  but  the  property  was  to  be  applied ;  and  there  might  have 
been  a  maintenance  of  the  son,  and  of  the  wife  and  of  the  children,  without  their 
receiving  any  money  at  all.  For  instance,  the  trustees  might  take  a  house  for  their 
lodging,  and  they  might  give  directions  to  tradesmen  to  supply  the  son  and  the  wife 
and  the  children  with  all  that  was  necessary  for  maintenance ;  and,  therefore,  my 
opinion  is  that  I  am  not  at  liberty  to  take  this  as  a  mere  gift  for  the  benefit  of  the 
son  simply ;  but  it  is  a  gift  for  his  benefit  in  the  shape  of  maintenance  and  support  of 
himself  jointly  with  his  wife  and  children.  And  if  that  is  the  true  construction  of  the 
gift  in  question,  the  result  is  that  the  assignees  are  not  entitled  to  anything ;  but  the 
[657]  consequence  is  that,  if  the  trust  was  a  perfect  trust  for  accumulation  for  the 
second  period,  the  whole  of  the  accumulated  fund  will,  at  the  end  of  that  period, 
be  applicable  for  the  maintenance  and  support  of  the  son,  the  wife  and  children 
collectively,  and  the  assignees  have  no  interest  at  all.(l) 
Bill  dismissed  without  costs. 


[657]     Wilson  v.  Applegarth.     Jan.  31,  1842. 
New  Orders.     Preliminary  Accounts  and  Inquiries. 

A  bill  was  filed  for  payment  of  a  legacy ;  but  it  appeared  from  the  answer  that  the 
Plaintiff  did  not  correctly  answer  the  description  of  the  legatee  contained  in  the 
will. 

The  Court  refused  to  direct  a  preliminary  inquiry  under  the  5th  Order  of  the  9th  of 
May  1839. 

Mary  Eliza  Steel,  by  her  will,  dated  in  October  1834,  bequeathed  her  residuary 
estate  in  trust  for  her  son  William  Steel,  provided  he  should  return  to  England  within 
five  years  from  her  death  ;  but  if  he  should  not  return  within  that  time,  then  she 
gave  to  her  cousins,  Joseph  Wilson  and  Hannah  Wilson,  a  son  and  daughter  of  John 
Wilson,  late  of  High  Leaven,  in  the  North  Riding  of  the  county  of  York,  deceased, 
a  legacy  of  £50  each. 

The  testatrix  died  in  October  1834. 

In  August  1840  the.bill  was  filed  for  payment  of  the  legacies  by  two  persons  named 
Joseph  Wilson  and  Hannah  Wilson,  alleging  that  they  were  the  son  and  daughter  of 

(1)  See  Bippon  v.  Norton,  2  Beav.  63  ;  and  Page  v.  Way,  3  Beav.  20. 
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Joseph  Wilson  in  the  bill,  by  mistake  called  John  Wilson  ;  and  that  the  said  Joseph 
Wilson  was  late  of  High  Leaven  in  the  North  Riding  of  Yorkshire ;  and  that  the 
Plaintiffs  were  the  testatrix's  [658]  cousins  ;  and  that  William  Steel,  the  testatrix's  son, 
was  not  in  England  at  the  date  of  the  will  or  at  the  testatrix's  death,  and  had  never 
since  returned  to  England,  but  had,  in  fact,  died  abroad  in  the  testatrix's  lifetime. 

The  answer  of  the  Defendant,  who  was  the  executor  of  the  will,  stated  that  the 
Defendant  had  been  informed  and  believed  that  John  Wilson  and  Joseph  Wilson,  who 
were  brothers,  formerly  resided  at  High  Leaven :  that  John  Wilson  married  Elizabeth 
Thirkill,  a  first  cousin  of  the  testatrix,  and  left  High  Leaven  many  years  ago,  and 
afterwards  emigrated  to  America,  and  that  upon  the  death  of  his  wife  he  married 
again  and  had  a  numerous  family  ;  and  that  Joseph  Wilson  married  Mary  Steel,  the 
sister  of  William  Steel,  the  testatrix's  late  husband  ;  but  otherwise  Joseph  Wilson 
and  his  wife  were  neither  of  them  related  to  the  testatrix ;  and  that  the  Defendant 
believed  that  the  Plaintiffs  were  the  children  of  the  said  Joseph  Wilson. 

Mr.  Cole,  for  the  Plaintiffs,  now  moved  under  the  Third  Order  of  the  9th  of  May 
1839,  that  it  might  be  referred  to  the  Master  to  inquire  and  state  whether  William 
Steel,  the  testatrix's  son  named  in  her  will,  returned  to  England  vrithin  five  years 
from  the  testatrix's  death.  j 

Mr.  G.  Richards,  for  the  Defendant. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  refused  the  motion,  on  the  ground  that 
the  Plaintiff's  title  to  the  legacies  was  not  sufficiently  admitted  by  the  answer. 


Reports  of  CASES  DECIDED  in  the  HIGH  COURT 
OF  CHANCERY  by  the  Right  Honorable  Sir 
LANCELOT  SHADWELL,  Vice-chancellor  of 
England,  containing  cases  in  1840  and  1841, 
with  a  few  in  1842  and  1843.  Bv  NICHOLAS 
SIMONS,  of  Lincoln's  Inn,  Esqr.,  Barrister-at-Law. 
Yol.  XL     1843. 

[1]    Turner  v.  Hill.    May  2,  1840. 

Pleading.     Parties.     Mine. 

The  owner  of  nearly  one-half  of  the  shares  in  a  valuable  mine  in  Cornwall  (which 
was  divided  into  1624  shares)  having  become  bankrupt,  his  assignee  and  the  other 
shareholders  agreed,  without  the  consent  of  the  creditors,  to  dispose  of  his  shares 
amongst  themselves  and  their  friends  ;  and  in  order  to  effect  that  object,  they 
arranged  that  the  mine  should  be  sold  under  a  decree  of  the  Vice- Warden  of  the 
Stannaries,  in  an  amicable  suit  to  be  instituted  by  a  creditor  of  the  mine  against 
the  then  shareholders  ;  that  the  mine  should  be  repurchased  by  the  assignee  at  a 
certain  sum,  and  that  a  new  company  should  be  formed,  consisting  of  the  old  and 
new  shareholders.  The  bankrupt's  shares  were  disposed  of  accordingly,  the 
assignee  and  the  old  shareholders  having  agreed  to  take  some  of  them,  H.  and 
T.  to  take  another  jointly  ;  and  certain  other  persons  the  remainder.  Afterwards 
it  was  agreed  that  the  shares  in  the  mine  should  be  altered  to  54th  shares.  The 
decree  was  then  obtained,  and  the  mine  sold  and  repurchased  as  had  been  arranged. 
H.  and  T.  then  agreed  to  sever  their  share.  The  creditors  having  discovered  the 
circumstances  under  which  the  bankrupt's  shares  had  been  disposed  of,  the  assignee 
was  removed  and  the  Plaintiff  appointed  in  his  place.  The  Plaintiff  filed  a  bill 
against  H.  alone,  alleging  that  H.  and  all  the  other  shareholders  had  notice  of  the 
circumstances  before  mentioned,  and  praying  that  H.  might  transfer  her  share  to 
him,  and  account  for  and  pay  to  him  the  profits  thereof,  and  that  a  receiver  might 
be  appointed  of  the  profits  of  the  mine.  Held,  that  "  the  profits  of  the  mine  "  must 
be  taken  to  mean  the  profits  of  the  share  sought  to  be  recovered ;  and  that  none 
of  the  other  shareholders  were  necessary  parties  to  the  bill. 

The  Plaintiff  was  the  surviving  assignee  of  Thomas  and  John  Gundry,  bankrupts. 
The  object  of  the  bill  was  to  recover  a  share  in  certain  mines  in  Cornwall,  [2] 
formerly  belonging  to  the  bankrupts,  which  had  been  purchased  by  Jane  Penneck 
Hill,  and  bequeathed  by  her  to  the  Defendants ;  one  of  whom  was  her  executrix. 

At  and  before  the  bankruptcy  of  the  Messrs.  Gundry,  the  mines  in  question 
were  divided  into  1624  shares;  and  those  gentlemen  were  entitled  between  them  to 
nearly  one-half  of  the  shares.  John  Gundry  was  also  the  purser  of  the  mines  :  and 
he  ha\'ing  become  greatly  embarrassed  in  his  circumstances,  and  the  other  shareholders 
having  discovered  that  he  had  falsely  charged  them  in  his  accounts  with  sums  to  a 
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large  amount  as  paid  by  him  for  materials  for  the  mines,  they,  a  few  months  before 
his  bankruptcy,  dismissed  him  from  his  office,  and  appointed  Eichard  Tyacke  purser 
of  the  mines  in  his  place.  In  January  1820  the  commission  issued,  under  which  the 
Messrs.  Gundry,  who  were  co-partners  as  bankers,  were  declared  bankrupts.  At  the 
time  of  their  bankruptcy  the  mines  were  very  valuable. 

H.  M.  Grylls,  a  gentleman  of  great  influence  in  the  neighbourhood  of  the  mines, 
became  desirous  of  purchasing  some  of  the  bankrupt's  shares ;  and  the  other  share- 
holders were  desirous  that  he  should  become  a  co-adventurer  with  them  in  the  mines, 
and  should  purchase  as  many  of  the  bankrupt's  shares  as  he  should  think  proper,  and 
that  the  remainder  should  be  disposed  of  amongst  themselves  and  such  other  persons  as 
they  should  approve  of  as  co-adventurers  with  them.  On  the  5th  of  February  1820 
a  meeting  of  the  adventurers  in  the  mines,  at  which  Grylls  and  Tyacke  were  present,  was 
held  for  the  purpose  of  considering  how  to  effect  the  before-mentioned  object;  and  it  was 
then  proposed,  [3]  as  the  best  mode  of  effecting  it,  that  a  new  company  of  adventures 
should  be  formed,  and  that  the  bankrupts'  shares  should  be  disposed  of;  and  that,  for  the 
purpose  of  securing  from  liability  such  persons  as  should  take  shares  as  new  adven- 
turers, the  mines  should  be  sold  through  the  medium  of  a  decree  of  the  Vice-Warden 
of  the  Stannaries,  and  be  repurchased  by  the  old  adventurers  in  conjunction  with  the 
new  adventurers,  and  that  the  monies  to  arise  from  the  sale  of  John  Gundry's  shares 
should  be  applied  in  discharge  of  the  debt  due  from  him  to  his  late  co-adventurers ; 
and  thereupon,  and  in  the  presence  of  Grylls  and  Tyacke,  the  following  resolutions 
were  drawn  up  and  signed  by  the  adventurers  present :  "  It  is  proposed,  as  the  only 
measure  which  can  prevent  the  mines  from  stopping,  to  offer  at  least  one-half  for  sale 
at  the  price  of  £500  for  each  share ;  it  is  proposed,  for  the  security  of  the  new 
adventurers,  that  the  mines,  materials,  halvans,  &c.,  shall  be  sold  by  the  decree  of  the 
Vice-AVarden,  and  entered  upon  as  on  the  1st  of  this  instant  February,  clear  of  debts 
and  demands  which  may  have  been  contracted  before  that  day ;  that  the  sum  which 
may  be  raised  from  John  Gundry's  late  shares  be  wholly  appropriated  to  pay  the 
amount  due  from  the  mines  to  the  end  of  October  last ;  that  the  present  adventurers 
who  shall  continue  their  shares  do  give  an  undertaking  to  the  Vice- Warden  to  pay 
their  proportions  of  the  deficiency  which  may  remain  due  from  John  Gundry  as  late 
purser,  after  the  proceeds  of  the  said  John  Gundry's  shares  shall  have  been  appro- 
priated as  above ;  that  communications  be  made,  respecting  the  purchase  of  the 
one-half  of  the  mines  agreed  to  be  offered  for  sale,  to  Mr.  Grylls,  and  that  he  be 
requested  to  correspond  with  such  persons  as  are  willing  to  become  purchasers 
thereof ;  and  the  adventurers  now  present  will  endea-[4]-vour  to  dispose  of  some 
part  thereof  amongst  their  friends,  and  write  to  Mr.  Grylls  with  the  result."  In 
consequence  of  these  resolutions,  Grylls  and  the  then  adventurers,  together  ;vith 
Tyacke,  immediately  took  active  steps  to  form  the  new  company,  and  to  get  persons 
whom  they  approved  of  to  purchase  the  shares  which  were  to  be  disposed  of  as  before 
mentioned ;  and  some  of  the  old  adventurers  and  Grylls  and  his  friends  agreed  to 
take  some  of  those  shares  ;  and  Jane  P.  Hill  and  Tyacke  agreed  to  take  another  share 
jointly.  The  bill  alleged  that  Jane  P.  Hill,  at  the  time  when  she  so  agreed  to  become 
interested  in  the  mines,  was  well  acquainted  with  the  several  circumstances  before 
mentioned  under  which  the  proposed  new  company  was  intended  to  be  formed)  and 
the  said  shares  therein  disposed  of  ;  and  well  knew  that  the  mines  were  very  valuable, 
and  that  the  proposed  undertaking  would  be  very  profitable. 

On  the  16th  of  February  1820,  at  which  time  all  the  shares  in  the  new  adventure 
had  been  disposed  of,  a  meeting  of  the  old  and  new  adventurers  was  held,  at  which  it 
was  resolved  that  the  principal  creditors  of  the  mines  should  immediately  petition  the 
Vice- Warden  for  a  decree  to  procure  the  payment  of  the  sums  due  to  them ;  that 
they  should  represent  to  him,  at  the  same  time,  that  there  was  a  great  number  of 
other  creditors,  and  request  him  to  appoint  a  day  for  the  proof  of  their  respective 
claims  before  his  secretary,  with  a  view  to  a  decree  for  the  sale  of  the  mines,  materials 
and  halvans,  for  the  purpose  of  defraying  the  whole  sum  which  might  be  due  ;  and 
that,  when  that  should  be  accomplished,  the  Vice-Warden  should  be  petitioned  for  a 
decree  to  sell  the  mines  with  everything  which  might  be  thereon,  in  one  lot.  On  the 
23d  of  the  same  month  Grylls  and  Charles  Read  were  chosen  assignees  of  the  bank- 
rupts' [5]  estates,  and  the  usual  assignment  thereof  was  made  to  them ;  but  Read 
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interfered  very  little  in  the  atfairs  of  the  bankrupts,  aad  acted  entirely  under  the 
influence  and  direction  of  Grylls. 

Grylls,  in  order  to  effect  his  intention  of  becoming  possessed  of  part  of  the 
bankrupts'  shares  and  to  facilitate  the  formation  of  the  new  company,  determined,  as 
soon  as  he  was  appointed  assignee,  absolutely  to  relinquish  the  bankrupts'  shares  ;  in 
order  that  they  might  be  more  readily  disposed  of  in  the  manner  and  for  the  purpose 
mentioned  in  the  resolutions.  Accordingly,  he  and  Eead,  with  the  privity  of  and  in 
concert  with  the  old  and  new  adventurers,  but  without  the  consent  or  concurrence  of 
the  creditors  of  the  bankrupts,  relinquished  all  the  ^bankrupts'  shares  to  the  old 
adventurers,  under  the  pretence  that  the  debts  due  in  respect  of  them  exceeded  their 
value. 

On  the  day  on  which  Grylls  and  Read  were  appointed  assignees,  another  meeting 
of  the  old  and  new  adventurers  was  held  ;  and  they  then  agreed  to  take  such  shares 
in  the  new  company  as  were  set  opposite  to  their  names  respectively  ;  and  it  was 
further  agreed  that  immediate  measures  should  be  taken  to  induce  the  Vice- Warden 
of  the  Stannaries  to  grant  a  decree  for  the  sale  of  the  mines,  in  order  to  pay  the 
debts  due  at  the  end  of  January  then  last ;  and  other  arrangements  were  made  with  a 
view  to  the  formation  of  the  new  company. 

On  the  23d  of  March  1820  a  petition  was  presented  to  the  Vice- Warden,  in 
pursuance  of  the  before-mentioned  resolutions  by  Charles  Scott  and  others,  against 
several  of  the  old  adventurers,  and  also  against  Grylls  and  [6]  Read,  as  assignees  of 
the  bankrupts'  estates,  for  the  pretended  purpose  of  recovering  a  debt  due  to  the 
Petitioners  for  goods  sold  and  delivered  for  the  use  of  the  mines,  by  the  orders  of 
John  Gundry,  whilst  he  was  purser  of  the  mines,  and  of  Tyacke,  his  successor  :  but 
that  petition  was,  in  fact,  an  amicable  suit,  concerted  between  the  Petitioners  and  the 
old  and  new  adventurers,  in  order  to  obtain  a  sale  of  the  mines  for  the  purposes 
before  mentioned.  On  the  9th  of  May  1820  the  petition  was  heard,  and  it  was  then 
ordered,  with  the  consent  of  the  adventurers,  that  the  mines  and  the  tin,  engines  and 
materials  belonging  thereto,  should  be  sold  by  public  auction,  under  the  direction  of 
the  Secretary  of  the  Court,  for  payment  of  the  debt  due  to  the  Petitioners.  At  the 
time  when  this  decree  was  made,  the  engines,  materials,  tin,  &c.,  belonging  to  the 
mines  were  of  the  value  of  £28,000  and  upwards  ;  and  the  bilUalleged  that  a  decree 
for  the  sale  of  an  entire  mine  to  liquidate  one  debt,  and  that  of  comparatively  small 
amount,  was  without  precedent  in  the  Vice-Warden's  Court,  contrary  to  the  law  of 
the  Stannaries,  and  unnecessary,  inasmuch  as  all  the  then  adventurers,  with  one  or 
two  exceptions,  were  solvent,  and  the  greater  part  of  them  would  have  been  able,  if 
called  upon  individually  to  discharge  immediately  the  debt  due  to  the  Petitioners. 
On  the  2d  of  June  1820  a  meeting  of  the  adventurers  was  held,  at  which  it  was 
resolved  that  Gryll  should  attend  at  the  sale,  which  was  advertised  to  take  place  at 
the  Red  Lion  in  Truro,  on  the  5th  of  June,  and  should  purchase  the  mines,  materials, 
&c.,  for  £18,000.  But  previously  to  that  meeting,  it  had  been  agreed  that  the  shares 
in  the  mines  should  be  altered,  and  that  they  should  be  divided  into  54  shares  only, 
30  of  which  the  new  adventurers  agreed  to  take. 

[7]  The  sale  was  commenced  on  the  day  appointed ;  but,  in  consequence  of  some 
disagreement  or  pretended  disagreement  between  Grylls  and  one  of  the  old  adventurers, 
the  Vice-AVarden's  Secretary  declined  to  proceed  with  the  sale  ;  and  some  of  the  persons 
who  had  attended  it  went  home.  On  the  evening  of  the  same  day,  the  Secretary, 
Grylls  and  some  of  the  old  adventurers  dined  together ;  and  it  was  then  arranged 
that  the  sale  should  take  place  at  the  Prince's  Court  (where  the  Vice-Warden's  Court 
was  usually  held),  and  before  the  sitting  of  the  Court  on  the  following  morning.  The 
sale  took  place  accordingly,  but  without  any  further  notice  or  advertisement :  and 
Grylls,  who  was  the  only  bidder,  purchased  the  mines,  engines,  materials,  &c.,  for 
£18,000.  On  the  same  morning  an  order  confirming  the  sale  was  made  by  the  Vice- 
Warden,  with  consent. 

The  bill,  after  stating  as  above,  alleged  that  the  shares  taken  by  the  new  adventurers 
in  the  mines  were  the  shares  or  part  of  the  shares  of  the  bankrupts  so  relinquished 
by  Grylls  and  Read  as  before  mentioned  :  that  the  relinquishment,  and  sale  and 
purchase  of  the  shares  of  the  bankrupts  were  void  in  equity  :  and  that  the  persons 
who  became  purchasers  of  and  interested  in  such  shares  were  trustees  thereof  for  the 
creditors  of  the  bankrupts  :  that,  in  October  1821,  John  Rogers,  one  of  the  new 
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adventurers  who  had  taken  four  54th  shares  in  the  mines,  relinquished  his  shares, 
and  thereby  the  shares  into  which  the  mines  were  divided  were  increased  from  54th 
to  50th  shares ;  and  Tyacke  and  Jane  P.  Hill  became  possessed,  jointly  of  one  50th 
share,  which  was  part  of  the  shares  and  interests  of  the  bankrupts  in  the  mines :  that 
Tyacke  and  Jane  P.  Hill  afterwards  divided  their  share,  and  the  same  was,  subse- 
quently, held  by  them  in  severance ;  and  one-half  [8]  thereof,  being  a  100th  share, 
was  transferred  into  Jane  P.  Hill's  name,  in  the  cost-book  of  the  mines,  and  she 
thereby  became  the  absolute  legal  owner  thereof  :  that  Jane  P.  Hill  died  in  1836, 
having,  by  her  will,  bequeathed  her  share  in  the  mines  to  two  of  the  Defendants, 
their  executors  and  administrators,  in  trust  for  her  daughters,  the  other  Defendants, 
their  executors  and  administrators ;  and,  shortly  after  her  decease,  such  share  was 
transferred  into  the  names  of  the  Defendants,  in  the  cost-book  of  the  mines ;  and  that 
the  Defendants  were  trustees  thereof  for  the  creditors  of  the  bankrupts ;  that  the 
circumstances  under  which  the  shares  of  the  bankrupts  had  been  disposed  of  did  not 
come  to  the  knowledge  of  the  creditors  until  March  1825  ;  that  some  of  the  creditors 
then  presented  a  petition  to  the  Lord  Chancellor,  stating  several  of  the  facts  before 
mentioned,  and  praying  (amongst  other  things)  that  Grylls  and  Eead  might  be 
removed  from  being  assignees ;  that  new  assignees  might  be  chosen  in  their  place, 
and  that  they  might  be  made  liable  to  the  estate  of  the  bankrupts  for  the  loss 
occasioned  by  the  relinquishment  of  the  shares  :  that  the  petition  was  heard  in  July 
1829,  when  it  was  ordered,  amongst  other  things,  that  Grylls  and  Eead  should  be 
removed  and  that  new  assignees  should  be  chosen  in  their  place ;  and  Grylls  was 
declared  to  be  a  trustee  of  the  shares  held  by  him  for  the  creditors  of  the  bankrupts :  (1) 
that,  accordingly,  the  Plaintiff  and  two  other  persons,  since  deceased,  were  chosen 
assignees  of  the  bankrupts'  estates,  and  the  usual  assignment  thereof  was  made  to 
them ;  and  that  Grylls  had  assigned  his  shares  to  them,  and  accounted  to  them  for 
the  profits  [9]  thereof.  The  bill  charged  that  Grylls  became  the  purchaser  of  the 
mines  under  the  circumstances,  for  the  purposes  and  in  the  manner  aforesaid,  at  the 
time  he  was  assignee  as  aforesaid  ;  and  that  Jane  P.  Hill  and  the  several  other  persons 
who  became  interested  in  the  mines  as  aforesaid,  purchased  through  the  means  of  Grylls, 
with  full  knowledge  and  notice  of  all  the  circumstances  and  purposes  before  mentioned  ; 
and  that  Grylls  purchased  the  mines  as  the  agent  and  on  the  behalf  and  for  the  benefit 
of  those  persons,  he  having  been  authorized  so  to  do  as  before  mentioned ;  that  Jane 
P.  Hill  and  the  Defendants,  when  they  became  possessed  of  the  100th  share  in  the 
mines,  had  notice,  respectively,  that  Grylls  was  assignee  of  the  bankrupts'  estates 
when  he  purchased  the  mines,  and  that  such  purchase  was  made  in  the  manner,  for 
the  purposes,  and  under  the  circumstances  before  mentioned  :  and  it  prayed  that  the 
Defendants  might  be  declared  trustees  for  the  Plaintifl',  of  the  100th  share,  or  of  such 
part  thereof  as  the  Court  should  think  the  Plaintiff  entitled  to,  and  might  be  decreed 
to  transfer  the  same  to  the  Plaintiff,  and  to  account  for  and  pay  to  him  the  profits 
made  by  them  therefrom  :  and  that  a  receiver  might  be  appointed  of  the  profits  arising 
from  the  said  mines ;  and  that  all  proper  declarations,  inquiries  and  accounts  might  be 
made  and  directed  for  effectuating  the  purposes  aforesaid. 

The  Defendants  demurred  for  want  of  equity  and  for  want  of  parties. 

Mr.  Knight  Bruce  and  Mr.  Sandys,  in  support  of  the  demurrer.  The  Messrs. 
Gundry,  whom  the  Plaintiff  represents,  were  entitled  to  certain  shares  in  the  mines 
under  the  old  division  :  but  he  seeks  by  his  bill  to  recover,  not  one  of  those  specific 
shares,  but  one  of  the  new  shares  [10]  into  which  the  mines  have  been  since  divided. 
Suppose  a  tenant  in  common  of  land  to  be  disseised  of  his  share,  and  a  new  division 
of  the  land  to  be  afterwards  made  by  the  parties  wrongfully  in  possession,  the  disseisee 
could  not  recover  his  share,  except  in  an  action  against  all  the  parties  in  possession. 
Here  the  Plaintiff  omits  not  only  all  the  old  shareholders,  but  also  all  the  new  share- 
holders except  the  Defendants.(2) 

Admitting,  however,  that  a  title  is  so  stated,  in  the  PlaintiflF,  as  that  he  can  come 
against  the  Defendants  alone,  to  recover  a  specific  share ;  still  he  must  confine  his 

(1)  See  Ex  parte  Badcock,  In  re  Gundry,  Mont.  &  Maearthur's  B.  C.  231  ;  and  Ex    i 
parte  Grylls,  in  the  same  matter,  2  Deac.  &  Chitty's  B.  C.  290.  " 

(2)  The  names  both  of  the  old  and  new  shareholders,  and  the  shares  held  by  each 
of  them,  were  mentioned  in  the  bill. 
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prayer  to  that  share :  but  he  prays  for  a  receiver  of  the  profits  of  the  mines.     That 
part  of  the  prayer  is,  alone,  fatal  to  the  bill.     Brookes  v.  Burt  (1  Beav.  106). 

It  is  ditficult  to  make  out  what  was  the  nature  and  extent  of  the  interest  which 
the  bankrupts  and  their  co-adventurers  had  in  the  mines ;  whether  they  had  the  fee 
or  only  a  term ;  whether  they  had  the  legal  as  well  as  the  equitable,  or  only  the 
equitable  interest  iu  the  mines.  If  they  had  only  the  equitable  interest  then  the  bill 
would  be  defective  for  want  of  the  party  having  the  legal  estate  :  but,  if  they  had  the 
legal  title,  it  could  not  be  effected  either  by  the  relinquishment  of  the  shares,  the  sale 
in  the  Vice- Warden's  Court,  or  any  of  the  other  transactions  stated  in  the  bill.  If 
that  be  so,  whatever  may  have  been  the  case  with  respect  to  Grylls,  there  is  no 
pretence  for  coming  into  equity,  as  against  the  demurring  parties,  before  the  establish- 
ment of  the  [11]  title  at  law.  The  shares  which  Grylls  held  have  been  extracted 
from  him ;  because  he,  being  assignee  of  the  bankrupts'  estates,  ought  not  to  have 
purchased  them :  but  Grylls  never  had  any  interest  in  the  share  in  question  ;  and 
neither  Tyacke  nor  Mrs.  Hill  ever  stood  in  a  fiduciary  character  to  the  bankrupts' 
estate  ;  nor  is  any  fraud  charged  against  either  of  them.  Nothing  but  what  belonged 
to  the  peculiar  character  of  Grylls  would  make  the  transaction  bad.  Tyacke  and 
Mrs.  Hill,  being  strangers  to  the  bankrupts'  estate,  had  a  right  to  purchase  the  shares 
which  Grylls  had  relinquished.  Xo  case,  therefore,  is  stated,  on  which  this  Court 
ought  to  interfere  as  against  the  Defendants  who  claim  under  Mrs.  Hill. 

Supposing,  however,  this  to  be  a  case  in  which  a  Court  of  Equity  ought  to  relievi 
the  question  is  whether  you  can  administer  equity  between  the  present  parties  aloi.^. 
The  arrangement  under  which  the  title  to  the  shares  was  acquired  was  one  entire 
transaction  :  is  it  competent,  then,  to  the  Plaintiff,  to  come  against  one  only  of  the 
parties  who  acquired  a  title  under  that  arrangement  1  You  cannot  give  relief  except 
upon  the  ground  that  the  transaction  was  a  breach  of  trust,  and,  therefore,  void 
altogether.  It  cannot  be  relieved  against  piecemeal.  The  Defendants,  who  represent 
Mrs.  Hill,  have  a  right  to  have  all  the  persons  who  were  parties  to  the  transaction  of 
1820  brought  before  the  Court  in  one  suit. 

What  the  Plaintitf  now  seeks  to  recover  is  a  100th  share,  that  is,  a  moiety  of  the 
share  which  was  purchased  by  Tyacke  for  himself  and  Mrs.  Hill.  At  all  events,  that 
purchase  was  a  single  transaction  ;  and  [12]  Tyacke,  at  least,  ought  to  have  been  made 
a  Co-defendant. 

The  case  of  Mare  v.  Malachy  (1  Myl.  &  Cr.  559)  will  be,  perhaps,  cited  in  support 
of  the  bill ;  but  it  is,  in  fact,  a  direct  authority  in  support  of  this  demurrer.  The  bill 
in  this  case  is  not  filed  against  Grylls,  the  party  who  did  the  wrongful  act ;  but  against 
persons  claiming  under  one  of  the  parties  who,  by  means  of  that  wrongful  act,  acquired 
an  interest  in  the  mines.  In  Mare  v.  Malachy  the  Defendant,  Joseph  Malachy,  was  a 
trustee  for  the  Plaintitf,  and  had  retained  sufficient  to  satisfy  the  Plaintiff's  demand. 
If  the  bill  had  been  filed  against  one  of  the  parties  to  whom  he  had  sold  the  mines, 
could  it  have  been  sustained  ? 

At  the  time  when  the  Messrs.  Gundry,  whom  the  Plaintiff  represents,  became 
bankrupts,  the  shares  into  which  the  mines  were  divided  were  1624th  shares.  They 
were  afterwards  divided  into  54th  shares  ;  and  they  are  now  divided  into  50th  shares. 
How  can  the  Plaintiff  take  a  1624th  share  out  of  a  share  on  the  new  division?  He 
must  get  his  share  out  of  the  entire  corpus;  and,  for  that  purpose,  all  the  parties 
interested  in  the  mines  must  be  brought  before  the  Court. 

Besides,  it  appears  from  the  statements  in  the  bill  that  the  bankrupts  held  less 
than  half  the  shares  in  the  mines,  and  that  the  new  adventurers  took  amongst  them 
thirty  54th  shares  ;  and,  in  consequence  of  Rogers  having  relinquished  his  four  shares, 
the  shares  of  the  continuing  shareholders  have  been  increased  ;  consequently  the  new 
shareholders  now  hold  amongst  them  a  larger  propor-[13]-tion  of  the  mines  than  the 
bankrupts  were  entitled  to ;  and,  therefore,  there  must  be  something  which  each  of 
the  new  shareholders  is  entitled  to  retain. 

Lastly,  it  is  now  twenty  years  since  the  transaction  complained  of  in  the  bill 
took  place.(l)     Will  the  Court  interfere  after  so  great  a  lapse  of  time"? 

(1)  The  brief  with  which  the  reporter  was  furnished  did  not  mention  the  time 
when  the  bill  was  filed. 

V.-C.  IV.— 25* 
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The  Vice-Chancellor.  If  new  shares  accrue,  they  must  be  considered  the  same 
as  the  original  shares  in  respect  of  which  the  accruer  took  place,  the  increase  being  to 
the  unlawful  owner.  If  a  trustee  of  a  beneficial  lease  takes  a  renewal  of  it,  this  Court 
will  not  allow  him  to  hold  the  renewed  lease  for  his  own  benefit. 

Mr.  Jacob,  Mr.  Eichards  and  Mr.  Follett  appeared  in  support  of  the  bill ;  but 

The  Vice-Chancellor  [Sir  L.  Shadwell],  without  hearing  them,  said :  I  agree 
with  Mr.  Knight  Bruce  that  it  is  not  very  distinctly  stated  in  the  bill  what  sort  of 
interest  the  adventurers  had  in  the  mines  in  question  :  but,  as  I  understand  it,  the 
interest  was  of  this  kind,  namely,  that  so  long  as  any  parties  joined  together  in  work- 
iiif  the  mines,  they  were  at  liberty  to  work  them  ;  and,  therefore,  it  was  nothing  more 
than  a  partnership  between  the  persons  engaged,  for  the  time  being,  in  the  adventure. 
It  is  true  that  they  were  at  liberty  to  continue  the  working  of  the  mines,  with  either 
more  or  fewer  co-adventurers ;  but,  so  long  as  they  worked  [14]  them,  the  adventure 
was  in  the  nature  of  a  partnership.  It  appears,  too,  that  Mrs.  Hill's  interest  in  the 
mines  was  disposed  of  by  her  will  as  a  chattel  interest ;  for  it  was  given  to  the 
trustees,  th-eir  executors  and  administratms,  in  trust  for  her  daughters  for  their  lives, 
with  a  power  of  appointment,  and,  in  default  of  appointment,  in  trust  for  their  executors 
ami  administrators :  and  that  seems  to  be  the  view  which  is  taken  of  the  interest  of 
the  shareholders,  from  the  beginning  to  the  end  of  the  bill.  And  what  the  Plaintiff 
seeks  to  recover  in  this  case  is  not  a  bodily  possession  of  a  portion  of  the  mines,  in 
the  sense  in  which  a  bodily  possession  might  be  required  by  a  tenant  in  common  of 
land ;  but,  throughout  the  bill,  the  matter  is  treated  as  a  matter  of  commercial 
adventure  in  the  working  of  the  mines. 

Then  it  appears  that  there  was  a  most  improper  manoeuvre  put  in  practice,  the 
effect  of  which  was  to  give  to  the  assignees,  Grylls  and  Read,  the  property  of  the 
bankrupts.  That  object  was  accomplished  by  means  of  a  complicated  scheme,  the 
result  of  which  was  that  the  concern  was  apparently  put  an  end  to,  although  it  has 
been  virtually  carried  on  from  that  time  to  the  present. 

Taking  then  the  case  to  be  as  it  is  represented  by  the  bill,  my  opinion  is  that  this 
Court  will  give  relief,  notwithstanding  the  lapse  of  time  :  for  there  is  an  allegation 
that  Mrs.  Hill,  at  the  time  when  she  agreed  to  become  interested  in  the  mines,  was 
well  acquainted  with  the  circumstances  stated  in  the  bill,  under  which  the  new  company 
or  adventure  was  intended  to  be  formed,  and  the  shares  therein  disposed  of  :  and 
there  is  an  express  charge  that  she  and  also  the  Defendants  well  knew  and  had  full 
and  suflBcient  notice,  [15]  when  they  respectively  became  possessed  of  and  interested 
in  the  said  100th  share  in  the  said  mines,  that  the  said  H.  M.  Grylls  was  such  assignee 
as  aforesaid,  when  he  made  such  purchase  of  shares  in  the  said  mines  in  manner 
aforesaid ;  and  that  the  said  purchase  was,  in  fact,  made  in  manner  and  for  the 
purposes  and  under  the  circumstances  before  in  that  behalf  stated  :  and  then  there  is 
another  charge  that  Mrs.  Hill  and  the  Defendants  likewise  always  well  knew  and  had 
full  and  sufficient  notice,  when  and  ever  since  they  became  respectively  possessed  of 
the  said  share  in  the  said  mines  in  manner  aforesaid,  that  the  creditors  of  the  said 
bankrupts,  and  also  the  Plaintiff,  as  such  assignee  as  aforesaid,  disputed  such  sale  and 
purchase  of  the  bankrupts'  shares,  and  that  such  proceedings  were  being  taken  to  set 
aside  the  same  in  manner  aforesaid.  It  seems  to  me,  therefore,  that  this  is  a  mere 
pursuit,  by  means  of  a  bill  in  equity,  of  a  portion  of  the  property  of  the  bankrupts, 
which,  by  a  fraudulent  transaction  of  the  assignees,  became  vested  in  the  testatrix : 
and,  that  being  so,  it  is  reasonably  plain  that  this  is  a  case  in  which  the  Court  will 
relieve,  provided  no  sufficient  answer  is  given  to  it. 

That  passage  in  the  prayer  of  the  bill  which  asks  for  a  receiver  of  the  profits  of 
the  whole  mines  is  clearly  a  mistake ;  for  the  Plaintiff  is  seeking,  by  his  bill,  to 
recover  no  more  than  a  100th  share  of  the  mines ;  and,  therefore,  in  common  fairness 
of  construction,  that  passage  ought  to  be  referred  to  the  profits  of  that  share,  and  not 
to  the  profits  of  the  whole  mines. 

With  respect  to  the  objection  that  all  the  other  shareholders  in  the  mines  ought 
to  have  been  made  parties  to  the  bill,  it  is  to  be  observed  that  what  is  [16]  wanted  in 
this  case  is  to  ascertain  what  profits  have  been  received  by  the  parties  who  hold  that 
100th  share ;  and,  for  that  purpose,  it  is  not  necessary  to  have  an  account  taken  of  all 
the  profits  of  the  mines. 


U  SIM.  16.  TURNER    r.    TYACKE  779 

The  bill  also  prays  that  the  Defendants  may  transfer  that  100th  share  to  the 
Plaintiff;  and  it  seems  to  me  that  there  is  no  difficulty  in  granting  that  part  of  the 
relief :  for,  as  the  matter  is  represented,  it  comes  to  this,  namely,  that  by  the  means 
and  under  the  circumstances  stated,  the  Defendants  have  in  them,  under  the  denomina- 
tion of  the  100th  share,  a  portion  of  that  share  which  originally  belonged  to  the 
bankrupts. 

Therefore  the  demurrer  must  be  overruled.(l) 

[16]    Turner  v.  Tyacke.    May  2,  1840. 

The  object  of  the  bill  in  this  ease  was  to  recover  from  the  personal  representatives 
of  Richard  Tyacke  (who  was  dead)  the  100th  share  in  the  mines,  which  the  deceased 
had  become  possessed  of,  in  the  manner  and  under  the  circumstances  stated  in  the 
preceding  case  :  and  the  Defendants  having  demurred  on  the  same  grounds  as  in  that 
case,  the  demurrer  was  overruled  without  argument. (2) 

[17]    Turner  r.  Borlase.    May  2,  1840. 

The  Plaintiff  in  this  case  was  the  same  as  in  the  two  preceding  cases.  The 
Defendants  were  the  members  of  a  company  or  co-partnership  called  the  Gweek 
Company.  The  object  of  the  bill  was  to  recover  four  shares  in  the  mines,  which 
Richard  Tyacke  (who  had  been  a  member  of  the  company)  had  purchased  on  behalf 
of  the  company.  In  other  respects,  the  circumstances  of  the  case  were  precisely  the 
same  as  those  of  the  two  preceding  cases ;  and  the  Defendants  having  demurred  on 
the  same  grounds,  the  demurrer  was  overruled  after  a  short  discussion. 

The  Defendants  appealed  to  Lord  Cottenham,  C.  The  appeal  was  argued  in  May 
1840  :  and,  at  the  conclusion  of  the  argument,  his  Lordship  said  that  the  bill  hanng 
been  filed  within  twenty  years  from  the  time  when  the  transaction  complained  of  took 
place,  and  there  being  no  allegations  of  acquiescence,  the  general  demurrer,  which  was 
founded  on  the  length  of  time,  could  not  be  supported. 

On  the  17th  of  November  1840  his  Lordship  delivered  the  following  judgment : — ■ 

The  only  question  in  this  case  is  whether  the  bill  is  defective  for  want  of  parties, 
there  being  no  ground  whatever  for  the  objection  for  want  of  equity.  As  to  parties, 
the  case  being  complicated,  some  difficulty  arises  in  rightly  comprehending  the  facts, 
so  far  as  they  are  applicable  to  the  point ;  but  when  understood,  I  do  [18]  not  think 
there  is  much  difficulty,  due  regard  being  had  to  the  allegations  in  the  bill. 

Four  objections  were  made  for  want  of  parties ;  on  account,  first,  of  the  absence  of 
all  the  new  adventurers  in  the  mines ;  secondly,  of  the  representatives  of  Richard 
Tyacke ;  thirdly,  of  the  representatives  of  Charles  Trelawney,(3)  and  fourthly,  of  the 
trustees  of  the  deed  of  the  4th  November  1819.(4) 

The  facts  as  stated  in  the  bill,  so  far  as  they  apply  to  these  several  points,  are  as 
follows  : — That  Thomas  and  John  Gundry  were  entitled  to  a  half  or  nearly  a  half  of 
the  shares  in  the  original  adventure  ;  and  John,  having  become  indebted  to  the  other 
adventurers  as  purser  of  the  mines,  assigned  some  of  his  shares  to  trustees  in  trust, 
by  sale  or  otherwise,  to  raise  money  to  pay  the  debt ;  that  the  Gundrys  having  after- 
wards become  bankrupts,  an  arrangement  was  agreed  upon  between  the  then  assignees 
and  the  other  adventurers,  that  the  whole  of  the  mines  should  be  sold,  the  shares  of 
the  remaining  shareholders  being  repurchased  by  them ;  and  that  the  shares  of  the 
Gundrys  should  be  sold,  and  the  proceeds  applied  in  payment  of  the  debt  due  to  the 
company ;  and  that  the  purchasers  and  the  old  shareholders  should  constitute  a  new 
company  ;  that  this  arrangement  was  carried  into  effect  by  means  of  a  decree  for  the 
sale  of  the  mines  and  of  the  property  belonging  to  them,  in  the  Vice- Warden's  Court, 

(1)  See  the  two  next  cases. 

(2)  See  the  next  case. 

(3)  One  of  the  new  adventurers. 

(4)  The  contents  of  this  deed  are  stated  in  the  subsequent  part  of  the  judgment. 
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at  the  suit  of  certain  creditors  of  the  mines,  who  lent  their  names  for  that  purpose  ; 
and  that,  for  the  purpose  of  facilita-[19]-ting  that  object,  the  then  assignees  of  Messrs. 
Gundry  nominally  relinquished  the  shares  of  the  bankrupts ;  that  it  was  previously 
agreed  that  certain  other  persons  should  become  the  purchasers  of  such  shares,  and, 
amongst  others,  that  Richard  Tyacke  should  have  four  54ths  for  himself  and  his  co- 
partners in  the  Gweek  Company  ;  that  the  trustees  of  Charles  Trelawney  were  to  have 
other  of  such  shares ;  that  the  sale  under  the  decree  was  nominal  and  fictitious,  the 
sums  and  future  shareholders  having  been  previously  agreed  upon ;  that  the  Gweek 
Company  so  became  possessed  of  four  54th  shares,  and  were  so  entered  in  the  cost- 
book  of  the  mines ;  and  that  such  four  shares  were  part  of  the  shares  of  the  Gundrys 
which  had  been  so  relinquished  ;  and  that  the  Gweek  Company  were  the  legal  owners 
of  such  shares,  but  that  they  had  notice  of  all  the  circumstances  stated  with  respect 
to  the  manner  in  which  the  shares  of  the  Gundrys  had  been  dealt  with  ;  and  that 
such  company  was  not  therefore  entitled  to  hold  such  shares  against  the  creditors  of 
the  Gundrys,  represented  by  the  Plaintiff,  their  present  assignee.  The  Defendants 
are  the  existing  partners  in  the  Gweek  Company,  Richard  Tyacke  being  dead ;  and 
the  bill  prays  that  such  shares  may  be  restored  to  the  estate  of  the  Gundrys,  upon 
such  terms  as  the  Court  may  think  fit,  and  for  an  account  of  the  profits  of  such  shares 
received  by  the  Defendants ;  and  that  a  receiver  may  be  appointed  to  receive  the 
profits  arising  from  the  said  mines ;  and  that  all  proper  accounts  may  be  ordered  for 
effectuating  the  purposes  aforesaid. 

This,  therefore,  is  a  very  distinct  statement  that  the  shares  sought  to  be 
recovered  from  the  Gweek  Company  were  part  of  the  shares  that  belonged  to  the 
Gundrys,  and  were  possessed  by  the  Gweek  Company  under  a  sale  impeached  as 
fraudulent. 

[20]  Upon  the  case  so  stated  I  think  that  the  other  adventurers  and  the 
purchasers  of  the  other  shares  are  not  only  not  necessary  parties  to  this  suit,  but 
that  they  would  not  have  been  properly  made  parties  to  the  bill  containing  such 
allegations. 

I  see  no  reason  for  departing  from  the  opinion  I  expressed  upon  this  subject  in 
the  case  of  Mare  v.  Malachy  (1  Myl.  &  Cr.  577). 

It  was,  however,  observed  that  the  bill  prayed  a  receiver  of  the  profits  arising  from 
the  said  mines ;  and,  if  that  must  necessarily  be  intended  to  mean  the  general  profits 
from  the  mines,  it  would  be  asking  for  that  which  could  not  be  granted  in  the  absence 
of  all  the  other  adventurers ;  but  I  do  not  undei-stand  the  expression  to  have  that 
meaning.  All  the  case  made  and  all  the  relief  asked  relate  to  the  particular  shares 
bought  by  the  Gweek  Company  and  the  profits  which  they  have  received  therefrom  ; 
and  I  must  understand  the  profits,  as  to  which  the  receiver  is  asked,  to  be  the  profits 
before  spoken  of :  which  makes  the  whole  consistent,  and  for  which  purpose  the  other 
adventurers  would  not  be  necessary  parties. 

As  to  the  representatives  of  Richard  Tyacke  and  Charles  Trelawney,  those 
persons  are  alleged  to  have  been  purchasers  of  other  of  the  shares  belonging  to  the 
Gundrys,  under  the  same  sale,  it  is  true,  but  by  distinct  purchases  ;  and,  as  such,  they 
are  not  necessary  and  would  not  be  proper  parties  to  the  suit ;  and  Richard  Tyacke 
being  dead,  all  his  interest  as  a  partner  in  the  Gweek  Company  has  merged  in  that 
of  his  surviving  partners. 

[21]  It  only  remains  to  consider  the  objection  that  the  trustees  of  the  deed  of  the 
4th  of  November  1819  are  not  parties.  The  other  adventurers  in  the  mines  were 
the  cestuis  que  trust  of  that  deed  ;  and  the  bill  alleges  subsequent  transactions  between 
the  assignees  of  John  Gundry,  the  author  of  that  deed,  and  such  cestuis  que  trust,  by 
which  the  objects  of  that  deed  were  accomplished,  namely,  the  sale  of  the  shares  and 
payment,  out  of  the  proceeds,  of  the  debts  due  from  John  Gundry  ;  and  thus  the  bill 
alleges  that  all  the  legal  estate  and  interest  of  and  in  the  said  several  last-mentioned 
shares  is  now  legally  vested  in  the  Defendants.(l)  According  to  these  allegations  the 
trustees  of  the  deed  of  1819  have  no  estate  or  interest  in  these  shares. 

(1)  The  bill  in  Turner  v.  Hill  also  alleged,  with  respect  to  this  deed,  that  it  was 
always  treated  as,  and  was  a  complete  nullity,  and  was  never  acted  upon. 
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I  am,  for  these  reasons,  of  opinion  that  the  demurrer  for  want  of  parties  cannot 
be  supported,  and  that  the  order  of  the  Vice-Chancellor  must  be  affirmed  with  costs. 

I  have  thus  minutely  stated  the  grounds  on  which  I  have  come  to  this  conclusion  ; 
because,  if  the  allegations  in  the  bill,  upon  which  my  judgment  on  the  demurrer 
necessarily  depends,  be  not  according  to  the  facts  before  me  at  the  hearing,  there 
may  appear  to  be  ground  for  supporting  an  objection  for  want  of  parties  ;  and  the 
opinion  which  I  now  express  cannot  have  any  bearing  upon  such  a  case. 

[22]     Beavax  v.  Carpenter.     March  7,  12,  1842. 

Practice.     Dismissal.     Bill  to  Perpetuate  Testimony. 

The  Court  will  not,  even  before  replication,  dismiss  a  bill  to  perpetuate  testimony  for 
want  of  prosecution ;  but  will  order  the  Plaiiititf"  to  reply  and  examine  his 
witnesses,  and  procure  the  examination  to  be  completed  by  a  certain  time  ;  and,  in 
default  thereof,  to  pay  to  the  Defendant  his  costs  of  the  suit. 

The  bill  was  filed  to  perpetuate  the  testimony  of  witnesses. 

More  than  two  months  since  the  answer  of  one  of  the  Defendants  was  to  be 
deemed  sufficient,  having  elapsed,  and  the  Plaintiff  not  having  replied, 

Mr.  Wetherell,  for  that  Defendant,  moved  to  dismiss  the  bill  for  want  of 
prosecution.     He  cited  1  Smith's  Pract.  36-5,  and  Anon.  (2  Vez.  497,  498). 

Mr.  Birkbeck  appeared  for  the  Plaintiff. 

The  Yice-Ch.^ncellor  [Sir  L.  Shadwell]  said  that  he  never  remembered  an  order 
being  made  to  dismiss  a  bill  to  perpetuate  testimony  for  want  of  prosecution ;  and 
that  he  would  have  the  practice  inquired  into. 

The  order  made  by  His  Honor,  after  he  had  ascertained  the  practice,  was  that  the 
Plaintiff  should  file  a  replication  forthwith,  and  proceed  to  the  examination  of  his 
witnesses  as  prayed  by  his  bill,  and  procure  such  examination  to  be  completed  on  or 
before  a  certain  day  :  and  that,  in  default  thereof,  he  should  pay  to  the  Defendant  his 
costs  of  the  suit,  to  be  taxed  by  the  Master  in  rotation.  (See  (Fright  v.  Tathani,  ante, 
vol.  ii.  p.  459,  where  the  motion  to  dismiss  was  made  after  replication.) 

[23]     BiGNOLD  V.  AUDLAND.     May  4,  1840. 
Interpleader.     Affidavit.     Pleading.     Multifariousness. 

Where  a  bill  of  interpleader  is  filed  by  the  officer  of  a  company  on  behalf  of  the 
company,  the  affidavit  annexed  ought  to  state,  not  that  the  Plaintiff"  does  not 
collude,  but  that,  to  the  best  of  his  knowledge  and  belief,  the  company  do  not 
collude  with  the  Defendants. 

Where  a  bill  of  interpleader  is  filed  respecting  a  sum  of  money  on  which  interest  is 
recoverable  at  law,  under  3  &  4  Will.  4,  c.  42,  s.  28,  the  Plaintiff  ought  to  offer,  by 
his  bill,  to  pay  the  interest. 

A.  having  in  his  hands  a  sum  of  money,  which  B.  and  C.  claimed  adversely  to  each 
other,  filed  a  bill  against  them,  praying  that  they  might  interplead  respecting  the 
sum.  The  bill  also  sought  the  decision  of  the  Court  as  to  a  claim  made  by  B.  to 
interest  on  the  sum,  and  raised  a  question  as  to  the  costs  of  an  action  which  B.  had 
brought  to  recover  the  sum.  Held,  that  the  bill  was  not  sustainable  as  a  bill  of 
interpleader,  and  that  it  was  multifarious. 

The  Norwich  Union  Life  Insurance  Society  being  authorized  by  Act  of  Parliament 
to  sue  in  the  name  of  their  secretary,  the  bill  in  this  case  was  filed  by  them  in  the 
name  of  their  secretary,  praying  that  the  Defendants  might  interplead  respecting  a 
sum  of  money  for  which  the  life  of  W.  Whitelock,  who  died  in  June  1836,  had  been 
insured  by  the  society. 


782  BIGNOLD    V.    AUDLAXD  U  SIM.  24. 

The  Defendants  Audland  and  Moser,  who  were  the  executors  of  Whitelock, 
demurred  to  the  bill  on  the  following  amongst  other  grounds :  first,  because  the 
affidavit  annexed  to  the  bill  stated  that  the  Plaintiff  did  not  collude  with  any  of  the 
Defendants ;  whereas  it  ought  to  have  stated  that,  to  the  best  of  the  Plaintifi's  know- 
ledge and  belief,  the  society  did  not  collude  with  any  of  the  Defendants  :  and,  secondly, 
because  interest  on  the  sum  insured  being  recoverable  at  law,(l)  the  bill  [24]  ought 
to  have  contained  an  ofler  on  the  part  of  the  society  to  pay  interest  on  that  sum  as 
well  as  the  principal  of  it. 

Mr.  Jacob  and  Mr.  "Walker  appeared  in  support  of  the  demurrer ;  and 

Mr.  Anderdon,  in  support  of  the  bill. 

The  Vice-Chan'CELLOR  [Sir  L.  Shadwell]  said  that  the  affidavit  ought  to  have 
stated,  not  that  the  secretary,  who  was  the  mere  nominal  Plaintiff,  did  not  collude, 
but  that,  to  the  best  of  his  knowledge  and  belief,  the  society,  who  were  the  real 
Plaintiffs,  did  not  collude  with  the  Defendants :  and  that  he  thought  that  where  a 
party  from  whom  a  sum  of  money  was  due  sought  the  protection  of  a  Court  of 
Equity  by  filing  a  bill  of  interpleader,  the  Court  ought  to  be  placed,  with  respect  to 
its  power  of  giving  relief,  in  the  same  situation  as  a  Court  of  law ;  and,  therefore,  that 
the  bill  in  this  case  ought  to  have  contained  an  offer  on  the  part  of  the  society  to  pay 
the  interest  recoverable  on  the  sum  insured. 

Dec.  5.  The  bill  was  afterwards  amended,  leave  having  been  given  by  the  Court 
for  that  purpose. 

To  the  facts  above  stated,  it  is  necessary  to  add  that,  prior  to  the  filing  of  the 
original  bill.  Audland  and  [25]  Moser  commenced  an  action,  for  the  sum  insured, 
against  one  Noverre,  who  was  the  survivor  of  the  three  directors  who  had  signed  the 
policy  ;  and  that,  pending  the  action,  Noverre  died  intestate  and  insolvent,  and  letters 
of  administration  had  not  been  taken  out  to  his  estate. 

The  amended  bill  to  which,  as  well  as  to  the  original  bill,  Audland  and  Moser,  and 
J.  Ward  (to  whom  Whitelock  had  assigned  the  policy  in  his  lifetime)  (2)  were  made 
Defendants,  alleged  that,  though  the  policy  had  been  signed  by  Noverre  and  two 
other  directors,  yet  the  insurance  society  were  liable  to  pay  the  sum  insured :  and 
that,  inasmuch  as  the  society  were  also  bound  to  indemnify  Xoverre's  estate  in  respect 
of  all  costs  and  charges  incurred  in  respect  of  the  policy,  they  were  entitled  to  stand 
in  his  place,  and  to  require  the  Defendants  to  interplead,  in  like  manner  as  he,  if 
living,  would  have  been  entitled  to :  that  the  society  were  not  liable  to  pay,  nor  were 
Audland  and  Moser  entitled,  as  they  alleged,  to  recover  interest  on  the  sum  insured, 
because  the  policy  was  effected  before  the  3d  &  -Ith  W.  4,  c.  42,  was  passed,  and  the 
society  had  made  no  default  in  payment  of  that  sum,  but  had  been  always  ready  and 
willing  to  pay  the  same.  The  amended  bill  prayed  that  the  Defendants  might  inter- 
plead respecting  the  sum  insured,  and  that  the  Plaintifi'  might  be  at  liberty  to  pay  it 
into  Court ;  the  Plaintiff  submitting,  on  behalf  of  the  society,  to  pay  such  further 
sum  on  account  of  interest  as  the  Court  should  direct,  and  to  be  answerable  forthe 
costs  which  Audland  and  Moser  would  have  [26]  been  entitled  to,  against  Noverre  or 
his  estate,  if  the  bill  had  been  filed  by  him. (3) 

(1)  By  the  3  &  4  Will.  4,  c.  42,  s.  28,  it  is  enacted  that  upon  all  debts  or  sums 
certain,  payable  at  a  certain  time  or  otherwise,  the  jury,  on  the  trial  of  an  issue,  or 
on  any  inquisition  of  damages,  may,  if  they  shall  think  fit,  allow  interest  to  the  creditoi-, 
at  a  rate  not  exceeding  the  current  rate  of  interest,  from  the  time  when  such  debts  or 
sums  certain  were  payable,  if  such  debts  or  sums  be  payable  by  virtue  of  some 
written  instrument  at  a  certain  time,  or,  if  payable  otherwise,  then  from  the  time 
when  demand  of  payment  shall  have  been  made  in  writing,  so  as  such  demand  shall 
give  notice  to  the  debtor  that  interest  will  be  claimed  from  the  date  of  such  demand 
until  the  term  of  payment ;  provided  that  interest  shall  be  payable  in  all  cases  in 
which  it  is  now  payable  by  law. 

(2)  See  TFard  v.  Audland,  C.  P.  Cooper's  Eep.  146,  and  ante,  vol.  viii.  p.  .571. 

(3)  One  of  the  objections  made  in  arguing  the  demurrer  to  the  original  bill  was 
that  it  did  not  ofler  to  pay  the  costs  incurred  by  Audland  and  Moser  in  the  action 
brought  by  them  against  Noverre. 
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Audland  and  Moser  demurred  to  the  amended  bill  for  want  of  equity  and  for 
multifariousness,  and  also  because  Xoverre  was  not  represented  on  the  record. 

Mr.  Jacob  and  Mr.  Walker,  in  support  of  the  demurrer.  Three  ditiferent  questions 
are  raised  by  this  bill.  The  first  is  a  question  of  interpleader,  that  is,  to  which  of  the 
Defendants  the  principal  sum  due  on  the  policy  belongs.  The  second  is  whether  the 
insurance  company  ought  to  pay  interest  on  that  sum.  The  third  relates  to  the  costs 
of  the  action  brought  by  our  clients  against  Xoverre.  We  say  that  we  are  entitled  to 
be  indemnified  in  respect  of  those  costs  :  but  the  other  side  say  that  those  costs  are 
lost  by  the  abatement  of  the  action.  The  Plaintiff,  therefore,  seeks  to  have  adverse 
questions  between  him  and  the  Defendants  decided  in  an  interpleading  suit. 

But  whatever  the  nature  of  the  bill  may  be,  it  is  clearly  multifarious  ;  for  it  raises 
questions  between  the  Plaintiff  and  the  Defendants  Audland  and  Moser,  with  which 
the  other  Defendant  Ward  has  nothing  to  do. 

Lastly,  letters  of  administration  ought  to  have  been  taken  out  to  Xoverre,  and 
the  administrator  made  a  party  to  the  bill.  As  the  bill  now  stands,  it  con-[27]-tains 
a  prayer  of  interpleader ;  but  the  party  to  be  protected  by  the  interpleader  is  not 
before  the  Court.  The  bill,  it  is  true,  alleges  that  Xoverre  died  insolvent ;  but  it  is 
not  a  sufficient  excuse  for  the  absence  of  his  personal  representative  :  the  bill  ought 
to  have  alleged  that  he  did  not  leave  any  assets.  He  may  have  died  insolvent,  and 
yet  have  left  assets  sufficient  to  pay  19s.  in  the  pound  to  all  the  parties  having  claims 
on  his  estate. 

Mr.  Knight  Bruce  and  Mr.  Anderdon,  in  support  of  the  bill.  Although  this  bill 
may  not  be  strictly  a  bill  of  interpleader,  yet  it  is  one  which  is  conformable  to  the 
principles  of  this  Court.  Xotwithstanding  three  of  the  directors,  of  whom  Xoverre 
was  the  survivor,  subscribed  the  policy,  yet,  by  the  express  terms  of  it,  the  funds  of 
the  society  were  to  be  answerable  to  Whitelock's  executors  for  the  sum  insured. 
The  society  were  not  the  parties  to  be  sued,  but  their  funds  were  to  be  made  liable 
through  the  medium  of  an  action  against  Xoverre.  In  order  to  make  this  strictly  a 
bill  of  interpleader,  Xoverre 's  representative  ought  to  have  filed  it:  it  is,  however, 
strictly  within  the  equitable  doctrine  of  interpleader.  The  society  is  left  incumbered 
with  a  some  of  money  in  its  hands,  belonging  to  other  persons,  from  which  it  is 
desirous  to  discharge  itself.  Is  not  the  owner  of  a  fund  charged  with  the  payment 
of  a  sum  of  money  entitled  to  come  to  this  Court  (the  time  of  payment  having  arrived) 
in  order  to  disencumber  himself  of  the  money  ;  particularly  where  interest  is  claimed  1 
That  he  is  entitled  to  do  so,  there  cannot  be  the  slightest  doubt :  and,  that  being  so, 
there  is  an  equity  in  this  case,  although  it  may  not  be  strictly  a  case  of  interpleader. 

[28]  Xext,  with  respect  to  the  objection  that  Xoverre  is  not  represented  on  this 
record.  The  bill  alleges  that  he  died  insolvent ;  and  that  is  a  sufficient  reason  for 
not  bringing  his  representative  before  the  Court.  Seddon  v.  Connell  (ante,  vol.  x.  p.  85). 
And,  moreover,  the  Defendants  cannot  be  prejudiced  by  the  absence  of  his  personal 
representative. 

Lastly,  with  respect  to  the  question  relating  to  the  costs  of  the  action.  It  is 
perfectly  clear  that  where  the  sole  Defendant  in  an  action  dies  before  judgment,  the 
action  is  gone,  and  no  costs  can  ever  be  recovered  in  it. 

The  Yice-Chanx'ELLOR  [Sir  L.  Shad  well].  The  question  in  this  case  seems  to 
be,  first  of  all,  is  this  a  bill  of  interpleader  or  not?  Lord  Eedesdale,  in  the  second 
edition  of  his  Treatise  on  Pleading,  says : — "  Where  two  or  more  persons  claim  the 
same  thing  by  different  or  separate  interests,  and  another  person,  not  knowing  to 
which  of  the  claimants  he  ought  of  right  to  render  a  debt  of  duty  or  to  deliver  property 
in  his  custody,  fears  he  may  be  hurt  by  some  of  them,  he  may  exhibit  a  bill  of 
interpleader  against  them.  In  this  bill  he  must  state  his  own  rights  and  their  several 
claims,  and  pray  that  they  may  interplead,  so  that  the  Court  may  judge  to  whom  the 
thing  belongs,  and  he  may  be  indemnified."  And  I  observe  that  the  language  of  the 
fourth  edition  of  the  same  work  is  identically  the  same.  Sir  J.  Leach  takes  the  same 
view  of  the  subject  in  Mitchell  v.  Haijne  (2  Sim.  &  Stu.  63).  In  that  case  an  auctioneer 
had  sold  an  estate  for  one  of  the  Defendants  ;  and  the  other  Defendant,  who  was  the 
purchaser,  had  [29]  commenced  an  action  against  him  for  the  deposit.  The  auctioneer 
then  filed  a  bill  of  interpleader  against  the  vendor  and  the  purchaser,  and  prayed  for 
an  injunction  to  restrain  the  action.     Sir  J.  Leach  made  this  observation  on  that  case  : 
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"  Interpleader  is  where  the  Plaintiff  is  the  holder  of  a  stake,  which  is  equally  contested 
bv  the  Defendants,  as  to  which  the  Plaintiff  is  wholly  indifferent  between  the  parties, 
and  the  rit^ht  to  which  will  be  fully  settled  by  interpleader  between  the  Defendants. 
That  is  not  this  case.  The  Plaintiff  receives  a  deposit  of  £87,  18s.  9d.,  and  claims 
ar'ainst  both  the  Defendants,  to  retain  £27,  16s.  lOd.,  for  his  commission  and  the 
auction  duty.  And,  by  this  motion,  the  Plaintiff  calls  upon  the  Defendants  to 
interplead  for  the  sum  of  £60,  Is.  lid.,  which  he  desires  to  pay  into  Court.  But  the 
bill  itself  states  that  the  action  which  is  threatened  by  the  Defendant,  the  purchaser, 
is  for  the  whole  deposit  of  £87,  18s.  9d.,  and  not  for  the  sum  of  £60,  is.  lid.  only, 
which  is  all  that  the  Defendant,  the  vendor,  could  claim.  The  Plaintiff  is  not, 
therefore,  an  indifferent  stakeholder,  but  has  a  personal  question  to  maintain  with 
the  Defendant,  the  purchaser ;  and,  if  he  seeks  an  injunction,  must  obtain  it,  not 
upon  the  principle  of  interpleader,  but  on  an  order  for  time,  or  upon  the  answer." 
So  that  it  is  quite  clear  that  in  the  opinion  of  Sir  J.  Leach,  where  a  Plaintiff  represents 
not  merely  that  he  has  a  sum  with  respect  to  which  two  other  persons  have  adverse 
rights,  but  that  there  is  a  further  question  to  be  litigated  adversely,  between  himself 
and  one  of  them,  that  is  not  a  case  of  interpleader. 

Now  the  present  Plaintiff  represents  the  Norwich  Union  Insurance  Society ;  and 
he  has  filed  a  bill  which,  after  setting  forth  the  granting  by  that  society  of  a  [30] 
policy  of  insurance  for  the  life  of  a  particular  person,  and  the  conflicting  claims  to 
the  sum  insured  made  by  the  executors  of  the  assured  and  by  the  other  Defendant 
to  whom  he  had  assigned  the  policy  in  his  lifetime,  goes  on  to  represent  that  there 
is  a  dispute  as  to  whether  interest  is  due  upon  the  policy,  from  three  months  after 
the  death  of  the  assured  ;  which  question  the  Plaintiff,  by  his  bill,  offers  to  have 
decided  as  between  himself  and  one  claimant.  So  that  it  is  obvious  that  the  Plaintiff 
has  an  adverse  claim  in  respect  of  the  subject-matter  of  his  bill.  Therefore,  according 
to  Lord  Eodesdale's  definition  and  the  judgment  of  Sir  John  Leach,  he  has  plainly 
shewn  that  this  is  not  a  case  of  interpleader :  and,  if  this  is  not  a  case  of  interpleader, 
the  Plaintiff  has  no  right  to  ask,  in  such  a  bill,  that  any  question  may  be  decided 
with  respect  to  any  claim  that  Ward  may  have :  for  with  that  the  executors  of 
Whitelock  having  nothing  to  do. 

The  bill  is  also  oddly  constituted  in  another  respect.  It  raises  a  question  between 
the  society  and  the  executors  in  respect  of  a  certain  indemnity  to  which  the  latter 
may  be  entitled  with  regard  to  the  costs  of  the  action  brought  against  Noverre.  But 
that  is  a  question  between  the  society  and  the  executors  ;  and  Ward  is  in  no  manner 
interested  in  it.  Yet  the  bill  has  mixed  up  the  claim  of  Ward  with  the  claim  of  the 
executors,  and  the  dispute  of  the  society  as  to  the  interest  on  the  policy  and  the 
indemnity  as  to  the  costs  of  the  action ;  and,  therefore,  as  the  bill  is  not  a  bill  of 
interpleader,  as  I  take  it  not  to  be,  it  is  clearly  multifarious,  and  the  demurrer  must 
be  allowed. 


[31]    Campbell  «;.  Scott.    Feb.  8,  184:2. 

[S.  C.  11  L.  J.  Ch.  166  ;  6  Jur.  186.     See  JFalter  v.  Steinkopff  [1892],  3  Ch.  497.] 

Copyright.     Injunction. 

The  Defendants  published  a  work  containing  an  original  essay  on  modern  English 
poetry,  biographical  sketches  of  43  modern  poets,  and  selections  from  their  poems, 
amongst  which  were  six  short  poems  and  parts  of  longer  poems,  the  copyright 
whereof  belonged  to  the  Plaintiff.  The  selections  constituted  altogether  the  bulk 
of  the  Defendants'  work ;  but  were  alleged  to  have  been  introduced  into  it  for  the 
purpose  of  illustrating  the  essay.  The  Court  restrained  the  publication  of  the 
Defendants'  work  as  being  an  infringement  of  the  Plaintiff's  copyright. 

The  bill  complained  that  the  Defendants,  Messrs.  Scott  &  Geary,  who  were 
booksellers  and  publishers  in  London,  had  published  and  sold,  without  the  Plaintiff's 
leave,  certain  poems  which  the  Plaintiff  had  composed,  and  the  copyright  of  which 
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was  vested  iu  him :  and  it  prayed  for  an  account  and  payment  of  the  profits  of  the 
>ale,  and  for  an  injunction  to  restrain  the  further  sale  of  those  poems. 

The  bill  and  the  Plaintiff's  affidavit  in  support  of  it  stated  that  the  Plaintiff  had 
at  various  times  composed  divers  poems  and  caused  them  to  be  printed,  published 
and  sold  for  his  own  benefit,  and  that  the  entire  copyright  therein  was,  previous  to 
the  year  IS-iO,  and  still  remained,  vested  in  him:  that  in  the  year  1840  he  agreed 
with  Edward  Moxon  of  Dover  Street,  Piccadilly,  bookseller  and  publisher,  that  he 
should  print  and  publish  a  new  edition  of  the  Plaintiff's  works,  consisting  of  such 
original  poems  as  aforesaid  for  the  Plaintiff's  benefit,  upon  certain  terms  agreed  upon 
between  him  and  Moxon  ;  but  the  Plaintiff  did  not,  by  such  terms,  sell  or  assign, 
or  in  any  way  part  with  his  copyright  in  the  poems  intended  to  be  comprised  in  such 
new  edition  :  that,  accordingly,  in  the  year  1840,  Moxon  printed  and  published  a  new 
edition  of  the  Plaintiff's  works  under  the  title  of  "  The  Poetical  Works  of  Thomas 
Campbell,"  and  copies  of  such  edition  had  been  constantly  on  sale  to  the  public  ever 
since :  that  Moxon  had  also  by  agreement  with  the  Plaintiff,  from  time  to  time, 
printed,  published  and  sold  other  editions  of  the  Plaintift"s  [32]  works ;  and  that, 
prenously  thereto,  other  editions  of  such  works,  or  of  some  parts  or  part  of  them, 
had  been,  from  time  to  time,  printed,  published  and  sold  by  divers  and  other  persons  ; 
that  in  January  1842  the  Defendants  printed  and  published  a  work  intituled  "Book 
of  the  Poets" — "The  Modern  Poets  of  the  Nineteenth  Century,"  and  iu  such  work 
they  had,  ^^•ithout  the  leave  or  licence  of  the  Plaintiff,  printed  and  published,  amongst 
other  things,  divers  of  the  said  original  poems,  entire,  composed  by  the  Plaintiff,  and 
called  "Ye  Mariners  of  England,"  "Lord  Ullin's  Daughter,"  "Glenara,"  "Song  of 
the  Greeks,"  "The  Turkish  Lady," and  "The  Last  Man  ;"  and  also  copious  selections 
from  others  of  such  poems :  that  several  of  the  Plaintiff's  poems  so  printed  and 
published  by  the  Defendants  were  amongst  the  most  popular  and  characteristic  of 
his  works  ;  and  the  Plaintiff's  right  and  interest  to  and  in  the  copyright  of  his  said 
original  compositions,  and  his  profits  by  the  sale  of  the  same,  were  likely  to  be  greatly 
injured  and  endangered  by  the  Defendants'  unauthorized  publication. 

The  Defendant,  Scott,  by  his  affidavit,  admitted  that  he  and  his  partner  published 
the  work  called  "Book  of  the  Poets" — "  The  Modern  Poets  of  the  Nineteenth  Century ;" 
and  said  that  it  was  the  second  or  companion-volume  to  a  work  published  by  the 
Defendants  intituled  "  Book  of  the  Poets  " — •"  Chaucer  to  Beattie  :  "  that  the  "  Book  of 
the  Poets  " — "  Chaucer  to  Beattie,"  consisted  of  an  essay  on  English  poetry  from  its 
commencement  until  the  end  of  the  ISth  century,  with  biographical  notices  of  various 
poets  and  selections  of  pieces  and  extracts  from  their  works  to  illustrate  the  progress 
of  English  poetry,  the  genius,  the  language  and  the  characteristics  of  each  of  the  series 
of  117  [33]  celebrated  poets  of  that  period;  and  that  it  was  embellished  with  45 
engravings  to  render  it  more  attractive,  in  accordance  with  the  taste  of  the  day  :  that 
"  The  Book  of  the  Poets  " — "  The  Modern  Poets  of  the  Nineteenth  Century,"  contained 
a  similar  essay,  biographical  notices,  selections  of  pieces  and  extracts  from  43  of  the 
most  distinguished  and  popular  of  the  poets  of  the  nineteenth  century,  and  embellished 
to  a  like  extent  and  precisely  in  the  same  manner  as  the  first  series  of  the  poets  from 
Chaucer  to  Beattie  :  that  it  had  always  been  the  custom  of  the  trade  to  publish  works 
of  a  similar  nature  to  the  before-mentioned  works  of  the  Defendant  and  his  partner, 
consisting  of  a  collection  of  pieces  and  extracts  from  various  authors  under  various 
well-known  titles,  amongst  others,  "  Elegant  Extracts  in  Poetry,  selected  by  Vicesimus 
Knox,  D.D.,"  "Poems  for  Young  Ladies,  selected  by  Dr.  Goldsmith,"  &c.,  &c. :  that, 
since  the  bill  was  filed,  the  deponent  had  made  inquiry  as  to  the  custom  of  the  trade 
in  such  cases  as  that  complained  of,  and  had  been  assured  by  one  of  the  oldest  and 
most  experienced  members  that  it  had  always  been  considered  an  admitted  right  to 
publish  br/nd  fide  selections  from  the  writings  of  living  authors  whose  works  were 
copyright,  and  that  it  had  been  constantly  practised  by  various  publishers  of  the 
greatest  respectability ;  and  the  deponent  therefore  insisted  that  he  was  legally 
entitled  to  make  the  selections  and  extracts  from  the  works  of  the  Plaintiff  which 
were  contained  in  "  The  Book  of  the  Poets  " — "  The  Modern  Poets  of  the  Nineteenth 
Century  : "  that  the  Defendants,  wishing  to  make  their  work  on  the  poets  worthy  of 
the  attention  of  the  public,  employed  a  competent  person  to  write  the  essay  and 
biographical  notices  and  make  the  selections  from  the  various  authors ;  and,  that  the 
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intended  work  might  possess  novelty  and  attraction,  the  editor  was  instructed  [34] 
to  produce,  as  far  as  possible,  an  entirely  original  selection  to  illustrate  their  genius, 
the  progressive  change  in  the  language  and  versification,  and  the  characteristic 
thoughts  and  expressions  of  the  individual  authors  as  well  as  the  progress  of  English 
poetry  during  the  respective  periods  :  that  the  deponent  believed  that  the  editor  for 
that  purpose  did  not  confine  himself  to  any  particular  edition  of  the  various  authors, 
but  used  considerable  labour  in  ascertaining  all  their  works,  and  exercised  considerable 
skill  in  making  his  selections;  in  proof  whereof  "The  Book  of  the  Poets" — "The  Modern 
Poets  of  the  Nineteenth  Century,"  contained  three  pieces  written  by  the  Plaintiff 
which  were  not  contained  in  the  edition  of  the  Plaintiff's  works  especially  mentioned 
in  his  affidavit  or  any  of  the  modern  editions  of  his  works,  and  which  pieces  were  very 
characteristic,  and  illustrated  the  biographical  notice  relating  to  the  Plaintiff,  one  of 
them  being  especially  referred  to  in  the  biographical  notice  :  that  the  deponent  most 
positively  denied  that  he  or  his  partner  had  any  intention  whatever,  in  publishing 
"The  Book  of  the  Poets" — "The  Modern  Poets  of  the  Nineteenth  Century,"  to  infringe 
or  injure  the  Plaintiff's  copyright  in  his  works ;  on  the  contrary,  the  deponent  said  he 
should  have  considered  he  had  done  great  injustice  to  the  Plaintiff  had  he  omitted 
to  notice  him  as  one  of  the  most  celebrated  poets  of  the  nineteenth  century,  and 
given  specimens  of  his  works  :  that  the  deponent  positively  denied  that  the  Plaintifl"s 
right  and  interest  to  and  in  the  copyright  of  his  original  compositions  and  his 
profits  by  the  sale  of  the  same  were  likely  to  be  greatly  injured  and  endangered 
by  the  work  of  the  Defendants  ;  for  that  it  was  well  known  that  works  of  a  similar 
nature  to  that  of  the  Defendants  were  calculated  by  the  notice  taken  of  the 
various  authors  in  the  biographical  notices  and  the  selections  made  from  their 
[35]  works,  to  draw  the  attention  of  the  public  to  their  works,  and  induce  persons  to 
obtain  copies  of  such  works  which  they  would  otherwise  not  have  done  ;  in  addition 
to  which  the  edition  of  the  Plaintiff's  works  published  in  1840,  particularly  mentioned 
in  the  Plaintiff's  aflSdavit,  contained  three  long  poems  and  eighty  shorter  pieces  and 
songs,  containing  altogether  6667  lines,  and  was  sold  for  9s. ;  and  that  there  were 
other  editions  of  the  Plaintiff's  works  sold  for  a  less  price,  and,  in  particular,  an 
edition  published  by  Moxon,  which  contained  the  same  works  of  the  Plaintiff  as  the 
edition  particularly  referred  to  in  the  Plaintiff's  affidavit,  which  was  sold  for  2s.  6d., 
whereas  "The  Book  of  the  Poets" — "The  Modern  Poets  of  the  Nineteenth  Century," 
was  published  at  one  guinea,  and  contained,  besides  24  pages  of  the  original  essay, 
23  biographical  notices  of  one  page  each,  in  very  small  type,  and  20  shorter  notices 
of  the  authors,  425  pieces  and  extracts  containing  altogether  about  10,000  lines,  out 
of  which  there  were  taken  from  the  Plaintiff's  works  only  the  six  pieces  particularly 
named  in  the  Plaintiffs  affidavit,  containing  298  lines,  three  pieces  not  contained  in 
the  edition  of  the  Plaintiff's  works  particularly  mentioned  in  his  affidavit  or  in  the 
other  editions  thereinbefore  mentioned,  containing  71  lines,  and  six  extracts  taken 
from  the  "Pleasures  of  Hope,"  "Gertrude  of  Wyoming,"  and  "O'Connor's  Child," 
which  the  deponent  said  he  verily  believed  and  insisted  were  fair  and  legitimate 
extracts  and  that  he  was  entitled  to  make  them. 

The  Plaintiff  now  moved  for  an  injunction  to  restrain  the  Defendants  from  selling 
or  exposing  for  sale  any  further  copies  of  the  work  or  volume  called  "  The  Book  of 
the  Poets" — "The  Modern  Poets  of  the  Nineteenth  Century,"  or  such  part  or  parts 
thereof  as  consisted  of  the  Plaintiff's  original  compositions,  comprized  [36]  between 
pages  233  and  251,  both  inclusive  of  the  said  volume,  and  from  printing  or  publishing 
the  same  or  any  other  of  the  Plaintiff's  compositions,  in  any  other  volume  or  work, 
without  the  Plaintifi"s  leave. 

Mr.  Cooper  and  Mr.  Coleridge,  in  support  of  the  motion.  The  Defendants  have 
taken  from  the  Plaintiff's  work  733  lines,  embracing  six  entire  poems  and  copious 
extracts  from  "The  Pleasures  of  Hope"  and  other  poems  composed  by  the  Plaintiff. 
The  taking  is  not  denied ;  but  the  defence  set  up  is  that  the  case  comes  within  the 
exception  in  favour  of  criticism  and  fair  quotation  ;  or,  if  not,  that  no  injury  has 
been  done  to  the  Plaintiff.  In  order  to  bring  a  case  within  the  exception  in  favour 
of  criticism,  the  critique  must  not  be  colourable.  Here  criticism  was  not  the 
paramount  or  principal  object  of  the  work  complained  of :  the  principal  object  was  to 
publish  the  poems  of  the  Plaintift'  and  of  other  authors,  without  paying  for  them. 
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The  work  is,  in  fact,  a  book  of  selections,  with  a  short  essay  at  the  beginning  and  a 
biographical  sketch  of  each  of  the  authors  of  the  selected  poems.  The  soug  "  Ye 
Mariners  of  England,"  has  been  published  separately ;  and  therefore  it  is  a  book  by 
itself.  Can  it  then  be  said  that  an  author  is  not  injured  by  selections  being  made 
wholesale  from  his  works  1  If  one  publisher  may  take  two  or  three  poems,  another 
publisher  may  take  as  many,  and  so  on,  until  the  whole  work  has  been  pirated. 
Although  the  733  lines  which  have  been  taken  may  be  but  a  small  portion  of  the 
Plaintifl"s  work,  they  may  comprise  the  most  striking  and  attractive  parts  of  it.  In 
Bramurll  v.  Hakomh  Lord  Cottenham,  C,  says,  ""When  it  comes  to  a  question  of 
quantity  it  must  be  very  vague.  One  writer  might  take  all  the  vital  part  [37]  of 
another's  book,  though  it  might  be  but  a  small  proportion  of  the  book  in  quantity. 
It  is  not  only  quantity  but  value  that  is  always  looked  to."  (3  Myl.  &  Cr.  73S.) 
Besides,  if  the  Plaintiff  had  acquiesced  in  the  Defendants'  taking  a  portion  of  his 
poems,  he  would  have  lost  his  right  to  call  on  this  Court  to  interfere  against  other 
persons  infringing  his  copyright.     (Saunders  v.  Smith,  Ihid.  711.) 

Mr.  K.  Parker  and  Mr.  Glasse,  for  the  Defendants.  The  complaint  made  by  the 
Plaintiff  has  reference  to  only  one  edition  of  his  poems,  namely,  that  published  by 
Moxon  in  1840.  Three  of  his  poems,  that  is,  "The  Dirge  of  Wallace,"  "Lines  on 
James  the  Fourth,"  and  "  A  Song,"  which  are  contained  in  the  Defendants'  publication, 
are  not  contained  in  the  edition  of  18-10.  The  Defendants'  work  consists  of  790 
pages,  and  only  18  are  taken  from  the  Plaintiff's  work.  The  selections  were  not 
made  animo  furanJi,  but  for  the  legitimate  purpose  of  illustrating  the  essay  at  the 
beginning  of  the  volume  and  the  biographical  notice  of  the  author.  The  Plaintiff 
can  sustain  no  injury  by  the  publication  of  the  Defendants'  work ;  for  it  is  not  a 
substitute  for  that  work,  and  it  is  sold  at  a  much  higher  price.  Indeed,  the  sale  of 
the  PlaintifTs  work,  as  appears  by  the  Defendants'  affidavit,  will  be  promoted  by  the 
Defendants'  publication.  Boclslei/  v.  Kinnersley  (Amb.  403),  Rundell  v.  Murray  (Jac. 
311),  Rmvorth  v.  Wilkes  (1  Camp.'X.  P.  C.  94). 

The  Vice-Ch.vn-cellor  [Sir  L.  Shadwell].  In  this  case  the  legal  right  is,  primA 
facie,  quite  clear  with  the  Plaintiff;  because  it  is  not  denied  that  the  [38]  extracts 
complained  of  are  taken  literally  as  they  stand  from  the  Plaintiff's  work. 

Then  is  the  work  complained  of  anything  like  an  abridgement  of  the  Plaintiff's 
work,  or  a  critique  upon  it  1  Some  of  the  poems  are  given  entire  ;  and  large  extracts 
are  given  from  other  poems  :  and  I  cannot  think  that  it  can  be  considered  as  a  book 
of  criticism,  when  you  observe  the  way  in  which  it  is  composed.  It  contains  790 
pages,  34  of  which  are  taken  up  by  a  general  disquisition  upon  the  nature  of  the 
poetry  of  the  nineteenth  century  :  then,  without  any  particular  observation  being 
appended  to  the  particular  poems  and  extracts  from  poems  which  follow,  there  are 
758  pages  of  selections  from  the  works  of  other  authors ;  and  therefore  I  cannot 
think  that  the  work  complained  of  can,  in  any  sense,  be  said  to  be  a  book  of  criticism. 
If  there  were  critical  notes  appended  to  each  separate  passage,  or  to  several  of  the 
passages  in  succession,  which  might  illustrate  them  and  shew  from  whence  Mr. 
Campbell  had  borrowed  an  idea,  or  what  idea  he  had  communicated  to  others,  I  could 
understand  that  to  be  a  fair  criticism.  But  there  is,  first  of  all,  a  general  essay,  then 
there  follows  a  mass  of  pirated  matter,  which,  in  fact,  constitutes  the  value  of  the 
volume. 

Then  it  is  said  that  there  is  no  animus  furandi :  but  if  A.  takes  the  property  of  B., 
the  animus  furandi  is  inferred  from  the  act.  Here  there  is  a  very  distinct  taking, 
and,  in  my  opinion,  it  has  been  done  in  a  manner  which  the  law  will  not  permit. 

Roicorth  V.  JFilkes  vra,s  a  case  in  which  75  pages  of  a  treatise  consisting  of  118 
pages  were  taken  and  inserted  in  a  very  voluminous  work.  The  Encylopa^dia  [39] 
Londinensis  ;  and,  although  the  matter  taken  formed  but  a  very  small  proportion  of 
the  work  into  which  it  was  introduced,  the  jury  found  for  the  Plaintiff,  who  was  the 
author  of  the  treatise. 

I  do  not  think  that  it  is  necessary  for  me  to  consider  whether  the  selections  in  this 
case  are  the  very  cream  and  essence  of  all  that  Mr.  Campbell  ever  wrote ;  but  it  is 
pretty  plain  that  they  would  not  have  been  inserted  in  the  Defendants'  work,  unless 
the  party  who  selected  them  thought  that  they  were  very  attractive  in  themselves. 
However,  it  so  happens  that,  in  turning  over  the  pages  of  the  Defendants'  publication 
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I  find  an  extract  from  "The  Pleasures  of  Hope,"  which  is  the  only  part  of  that  poem 
of  which  I  have  a  distinct  recollection  :  and  I  have  reason  to  suppose  that  is  a  very- 
striking  passage,  because  it  has  remained  impressed  upon  my  memory  for  so  many 

years. 

Then  it  is  said  that,  with  respect  to  three  of  the  selected  poems,  the  Court  ought 
not  to  interfere  in  the  present  ease.  I  admit  that  they  are  not  contained  in  Moxon's 
edition  of  the  Plaintiff's  works,  published  in  1840;  but  nevertheless  there  is  a  general 
statement  in  the  bill  that  the  Plaintiff  composed  them  all.  And  I  observe  that  Mr. 
Campbell  is  the  sole  Plaintiff:  the  bill  is  not  filed  by  him  and  Mr.  Moxon,  or  by  Mr. 
Moxon  alone,  but  by  Mr.  Campbell  solely  :  and  I  consider  that  his  copyright  in  those 
three  poems  is  entitled  to  protection  equally  with  his  copyright  in  the  rest  of  the 
matters  which  unquestionably  have  been  pirated  from  Moxon's  edition  and  copied 
into  the  work  complained  of. 

Then  the  only  question  is  whether  thei-e  has  been  such  a  damnum  as  will  justify 
the  party  in  applying  to  [40]  the  Court ;  because  injuria  there  clearly  has  been.  What 
has  been  done  is  against  the  right  of  the  Plaintiff'.  Now,  in  my  opinion,  he  is  the 
person  best  able  to  judge  of  that  himself ;  and,  if  the  Court  does  clearly  see  that  there 
has  been  anything  done  which  tends  to  an  injury,  I  cannot  but  think  that  the  safest 
rule  is  to  follow  the  legal  right  and  grant  the  injunction. 

It  strikes  me  upon  the  whole,  tlierefore,  that  I  ought  to  grant  the  injunction  in 
this  case ;  and  I  will  put  Mr.  Campbell,  if  the  other  side  desire  it,  to  bring  such  action 
as  he  may  be  advised. 

Mr.  K.  Parker.     Your  Honor  will  limit  the  time  for  bringing  the  action. 

The  Vice-Chancellor.  I  shall  do  here  as  I  have  done  in  other  cases :  I  shall 
grant  the  injunction  giving  the  Plaintiff  liberty  to  bring  such  action  as  he  may  be 
advised,  to  establish  his  legal  title,  and  reserve  the  further  consideration  of  the  motion, 
and  give  both  parties  liberty  to  apply  :  then,  if  the  action  is  not  brought  within  due 
time,  you  can  apply. 

[41]     De  Witte  v.  De  Witte.     Maij  8,  1840. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  270;  4  Jur.  62.5.  Followed,  Bustard  v.  Saunders,  1843, 
7  Beav.  93;  49  E.  K.  998.  See  A^ewill  v.  Neiiill,  1871-72,  L.  E.  12  Eq.  435; 
L.  E.  7  Ch.  256 ;  In  re  Seyton,  1887,  34  Ch.  D.  515.] 

Will.     Construction. 

Testator  bequeathed  his  residue  in  trust  for  his  daughter  Sarah  and  her  children, 
independently  of  her  husband,  and  her  receipts  alone,  notwithstanding  her  coverture, 
to  be  from  time  to  time  a  sufficient  discharge.  Held,  that  the  daughter  and  her 
children  living  at  the  testator's  death  were  entitled  to  the  residue  jointly. 

J.  Crutchley,  by  his  will,  after  making  sevei-al  specific  and  pecuniary  bequests,  and, 
amongst  them,  a  bequest  to  his  daughter  Sarah  de  Witte,  for  her  life,  with  remainder 
to  her  children,  gave  the  residue  of  his  personal  estate  to  trustees,  in  trust  to  sell  and 
dispose  thereof  and  to  stand  possessed  of  the  proceeds  in  trust  for  the  sole,  exclusive 
and  peculiar  use  and  benefit  of  his  said  daughter  Sarah  de  Witte  and  her  children, 
independent  of  her  husband,  and  her  receipts  alone,  notwithstanding  her  coverture,  to 
be  from  time  to  time  a  sutticient  discharge. 

The  question  was  whether  Mrs.  De  Witte  took  the  residue  for  her  life  with 
remainder  to  her  children,  or  whether  she  and  her  children  took  it  jointly. 

Mr.  Goodeve,  for  the  children,  said  that  there  were  several  instances  in  the  preced- 
ing part  of  the  will  in  which  the  testator  had  given  express  estates  for  life  to  Mrs.  De 
Witte  and  his  other  daughters,  with  remainders  to  their  respective  children. 

Mr.  Bethell  and  Mr.  Abraham,  for  Mrs.  De  Witte,  relied  on  Morse  v.  Mmse  (ante, 
vol.  ii.  p.  485),  as  governing  the  present  case,  and  said  that  the  interpretation 
contended  for  on  behalf  of  the  children  was  not  a  reasonable  one,  as  it  would  exclude 
children  born  after  the  testator's  death. 
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Mr.  F.  Bayley  appeared  for  the  executors. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  have  looked  through  the  whole  of 
the  will,  in  order  [42]  to  ascertain  what  the  testator  meant  by  the  words  which  he 
has  used  in  disposing  of  his  residuary  estate  ;  but  there  is  no  reason,  apparent  on  the 
face  of  the  instrument,  why  those  words  should  not  be  taken  in  their  plain  and 
ordinary  sense,  and  have  their  natural  effect  given  to  them. 

Declare  that  Mrs.  De  Witte  and  her  children  living  at  the  testator's  death  are 
entitled  to  the  testator's  residuary  estate  as  joint-tenants  (the  interest  of  Mrs.  De 
AVitte  being  for  her  separate  use),  and  that  her  receipts  will  be  sufficient  discharges 
for  all  monies  that  shall  be  paid  to  her  during  the  continuance  of  the  joint-tenancy 
between  her  and  any  of  her  children. 

[42]    The  Xortham  Bridge  and  Eoad  Company  v.  The  London  and 
Southampton  Railway  Company.     Mai/  11,  12,  18-10. 

Case  sent  to  Law.     Issue.    New  Trial. 

Although  a  Court  of  Equity  would  have  been  satisfied  if  the  opinion  ou  a  case  or  the 
verdict  on  an  issue  directed  by  it  had  been  the  reverse  of  what  it  is ;  yet  it  is  not 
the  duty  of  the  Court  to  direct  another  case  or  another  issue,  unless  it  sees  that  the 
opinion  or  verdict  is  clearly  wrong. 

On  the  hearing  of  a  motion  for  an  injunction  in  this  case,  one  question  was  whether 
a  road  called  the  Xortham  Bridge  Road,  which  was  crossed  by  the  line  of  the  London 
and  Southampton  Railway,  was  a  turnpike  road  within  the  meaning  of  the  Act  for 
making  the  railway.  The  Vice-Chancellor  directed  a  case  to  be  made  for  the  opinion 
of  the  Barons  of  the  Exchequer  upon  the  question. 

[43]  The  case  having  been  argued,  the  learned  Barons  certified  in  the  affirmative. 
(See  6  Mees.  &  Wels.  428.) 

The  motion  for  the  injunction  was  now  renewed.  At  the  same  time  the 
Defendants,  who  were  dissatisfied  with  the  certificate,  applied  that  a  case  might  be 
made  for  the  opinion  of  another  Court  of  law  upon  the  question. 

Mr.  Knight  Bruce  and  Mr.  Taylor,  for  the  Plaintiffs. 

Mr.  Serjeant  Wilde,  Mr.  M.  D.  Hill,  Mr.  Jacob  and  Mr.  Jemmett,  for  the 
Defendants. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  A  case  was  sent  to  the  Court  of 
Exchequer,  in  which  the  question  was  whether  the  Xortham  Bridge  Road  was  to  be 
considered  as  coming  within  the  words  "  any  turnpike  road  "  in  the  Southampton 
Railway  Act.  Xow  a  road  may  be  considered  as  a  turnpike  road,  either  by  reason  of 
its  being  within  the  intent  and  meaning  of  the  Acts  which  regulate  turnpike  roads  in 
general,  or  by  reason  of  its  being  a  road  upon  which  there  is  a  turnpike,  that  is  to 
say,  some  species  of  obstruction  to  the  public,  in  passing  along  the  road  unless  they 
pay  toll,  which  may  be  applicable,  to  some  extent  at  least,  to  the  sustentation  of  the 
road.  It  is  quite  clear,  and,  indeed,  it  was  not  contended  that  mere  private  roads, 
however  obstructed,  are  within  the  meaning  of  the  Act. 

The  Barons  of  the  Exchequer  have  certified  to  me  their  deliberate  opinion  that 
the  road  in  question  is  a  turnpike  road  within  the  meaning  of  the  Act,  and  I  am  now 
asked  not  to  accede  to  that  certificate. 

[44]  Where  this  Court  has  either  sent  a  case  for  the  opinion  of  a  Court  of  law,  or 
directed  an  issue  to  be  tried  by  a  jury,  and  a  certificate  has  been  returned  or  a  verdict 
found,  it  may  easily  happen  that  this  Court  would  have  been  satisfied,  if  the  reverse 
had  been  certified  in  the  one  case,  or  found  in  the  other.  But  I  apprehend  that  it  is 
not  a  reason  for  quarrelling  with  either  a  certificate  or  a  verdict  merely  because  the 
reverse  might  have  been  equally  right.  And  I  do  not  think  that  I  can  judicially 
dissent  from  the  certificate  in  this  case,  unless  I  see  something  in  it  that  is  clearly 
wrong,  some  plain  violation  of  an  acknowledged  principle  or  something  which 
satisfies  me  that  it  cannot  be  right. 

On  looking  at  the  Southampton  Railway  Act,  it  strikes  me  that  very  good  reasons 
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may  be  assigned  in  support  of  the  conclusion  which  the  Barons  of  the  Exchequer 
have  come  to.  [His  Honor  here  stated  the  reasons.]  On  these  grounds  I  cannot  say  that 
I  think  that  the  certificate  is  so  wrong  that  I  am  judicially  bound  to  dissent  from  it 
and  send  a  case  to  another  Court  of  law.  On  the  contrary,  my  opinion  is  that,  having 
now  obtained  the  deliberate  opinions  of  the  Barons  of  the  Exchequer  upon  the 
question  submitted  to  them,  I  have  the  law  laid  down  before  me  with  sufficient  clear- 
ness to  enable  me  to  proceed  with  the  motion  ;  that  is,  having  now  ascertained  the 
law,  I  shall  be  able  to  enter  into  the  question  of  equity  :  and,  according  to  the  best 
opinion  that  I  can  form,  I  think  that  I  shall  not  be  doing  that  which  will  be  either 
wise  or  useful,  or,  I  may  say,  consistent  with  my  view  of  judicial  duty,  if  I  were  to 
send  this  case  to  another  Court  of  law. 

[45]     Williams  v.  Newton.     May  12,  1840. 

Contempt.     Pradia.     11  Geo.  4  and  1  Will.  4,  c.  36. 

Plaintiff  did  not  then  proceed,  within  the  time  limited  by  1 1  Geo.  4  and  1  Will.  4, 
c.  36,  rule  13,  to  take  the  bill  pro  confesso  against  a  Defendant  who  was  in  prison 
for  want  of  answer.  After  that  time  had  expired,  the  Defendant  filed  his  answer, 
and  then  moved,  under  the  rule,  to  be  discharged  without  costs.  Held,  that  as  the 
Defendant  had  not  applied  to  be  discharged  until  after  he  had  disabled  the  Plaintiff", 
by  filing  his  answer,  from  proceeding  to  take  the  bill  ^?-o  confesso,  the  case  was  not 
within  the  rule,  and,  therefore,  the  Defendant  could  not  be  discharged  without 
paying  the  costs  of  his  contempt. 

The  Defendant  being  in  prison,  and  in  contempt  for  not  answering  the  bill  in  this 
cause,  an  attachment  was  lodged  against  him  on  the  3d  of  December  1839  ;  and  as 
he  did  not  put  in  his  answer  within  two  calender  months  from  that  day,  the  Plaintiff 
might  have  proceeded,  under  11  Geo.  4  and  1  Will.  4,  c.  36,  rule  13,  to  take  the  bill 
pro  confesso.  He  did  not,  however,  take  any  step  for  that  purpose  ;  and,  consequently, 
at  the  end  of  six  weeks  after  the  expiration  of  the  two  months,  the  Defendant  was 
entitled,  under  the  same  rule,  to  be  discharged  out  of  custody  without  paying  any  of 
the  costs  of  the  contempt.  Some  time  after  the  six  weeks  had  expired  the  Defendant 
put  in  his  answer  ;  and 

Mr.  Blunt,  on  his  behalf,  now  moved  that  he  might  be  discharged  out  of  custody, 
without  payment  of  costs. 

He  said  that,  under  the  13th  rule,  the  Defendant  was  entitled,  before  he  put  in 
his  answer,  to  be  discharged,  without  costs ;  for  the  Plaintiff",  having  omitted  to 
proceed  to  take  the  bill  pro  confesso  within  the  six  weeks,  had  forfeited  his  right  to 
costs. 

Mr.  Koe  appeared  for  the  Plaintiff ;  but 

The  Vice-Chancellor  [Sir  L.  Shadwell],  without  hearing  him,  said  that  the 
Defendant  would  have  been  entitled  to  be  discharged  without  costs  if  he  had  applied 
after  the  ex-[46]-piration  of  the  six  weeks,  and  before  he  put  in  his  answer ;  but  as 
he  had,  by  putting  in  his  answer,  disabled  the  Plaintiff  from  proceeding  to  take  the 
the  bill  jjfo  confesso,  the  case  was  not  provided  for  by  the  Act,  and,  therefore,  the  Defen- 
dant could  not  be  discharged  without  paying  the  costs  of  his  contempt. 

[46]    Teague  v.  Richards.    May  12,  1840. 

New  Orders.     Preliminary  Accounts  and  Inquiries.     Injunction.     Creditor. 

Although  an  order  for  preliminary  accounts  and  inquiries  has  been  obtained  in  a  suit 
for  administering  a  testator's  estate,  yet  the  Court  will  not,  on  that  account, 
restrain  a  creditor  from  suing  the  executors  at  law.  The  order,  however,  does 
not  prevent  the  parties  from  having  the  cause  heard  before  the  Master  has  made 
his  report. 


U  SIM.  47.  HOOPER    V.    BRODRICK  791 

This  was  a  suit  for  the  administration  and  distribution  of  a  testator's  estate. 

Under  the  Fifth  General  Order  of  May  1839,  the  Plaintiff  had  obtained  an 
order,  dated  the  31st  of  January  1840,  referring  it  to  the  Master  to  take  an  account 
of  the  testator's  personal  estate,  and  of  his  funeral  and  testamentary  expenses,  debts 
and  legacies,  and  to  advertise  for  creditors  ;  and  the  Master  had  advertised  accord- 
ingly. In  December  1839  a  creditor  of  the  testator  brought  an  action  for  his 
debt  against  the  Defendants,  the  executors,  and  was  about  to  proceed  to  trial, 
notwithstanding  he  had  been  served  with  notice  of  the  order  of  January  1840. 
Whereupon, 

Mr.  Lovat,  for  the  executors,  moved  that  all  further  proceedings  in  the  action 
might  be  stayed,  and  that  the  creditor  might  be  directed  to  go  in  and  prove  his  debt 
before  the  Master  under  the  order. 

Mr.  Girdlestone  appeared  for  the  creditor. 

The  Vice-Chaxcellor  [Sir  L.  Shadwell].  The  interlocutory  order  which  has 
been  obtained  in  this  cause  is  not  so  extensive  as  the  decree  which  [47]  would  have 
been  made  at  the  hearing;  for  it  contains  no  direction  for  payment  of  the  testator's 
debts  ;  and  I  am  not  at  liberty  to  give  to  it  any  force  or  value  except  what  is  derived 
from  the  terms  of  the  order  itself. 

In  my  opinion,  however,  the  cause  may  be  heard  and  a  decree  made  notwith- 
standing the  existence  of  the  order,  without  waiting  for  the  Master's  report. 

Motion  refused  with  costs. 


[47]     Hooper  v.  Brodrick.     J/ay  27,  1840. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  321.     See  Nuneaton  Local  Board  v.  General  Sewage  Company, 

1875,  L.  R.  20  Eq.  132.] 

Injunction.     Covenant.     Jurisdiction. 

The  lessee  of  an  inn  covenanted  to  use  and  keep  it  open  as  an  inn  during  the  term, 
and  not  to  do  any  act  whereby  the  licences  might  become  forfeited.  The  lessee 
having  threatened  to  do  certain  acts  inconsistent  with  the  first  branch  of  the 
covenant,  the  lessor  obtained  an  ex  parte  injunction,  restraining  him  from  discon- 
tinuing to  use  and  keep  open  the  premises  as  an  inn,  and  from  doing  any  act 
wherebj'  the  licences  might  become  forfeited  or  be  refused.  But  the  injunction 
was  afterwards  dissolved,  the  Court  having  no  jurisdiction  to  restrain  a  person 
from  discontinuing  to  use  premises  as  an  inn,  which  was  the  same  in  effect  as  order- 
ing him  to  keep  an  inn ;  and  no  intention  having  been  shewn  on  the  part  of  the 
Defendant  to  violate  the  negative  part  of  the  covenant. 

The  Defendant  was  the  assignee  of  a  lease  of  the  Cross  Keys  Inn  in  St.  John 
Street,  Clerkenwell,  which  the  Plaintiff  had  granted,  and  which  contained  a  covenant 
on  the  part  of  the  lessee,  his  executors,  administrators  and  assigns,  to  use  and  keep 
open  the  demised  premises  during  the  term  as  an  inn,  provided  the  proper  licences  for 
that  purpose  could  be  obtained,  and  to  use  his  best  endeavouis  to  procure  the  licences 
to  be  renewed  from  time  to  time,  and  not  to  do  or  cause  or  permit  to  be  done  any 
act  whereby  they  might  become  forfeited  or  be  refused.  The  inn  proved  to  be  a 
losing  concern,  and  the  Defendant  having  threatened  to  do  certain  acts  inconsis-[48]- 
tent  with  the  first  branch  of  the  covenant,  the  Plaintiff  filed  the  bill  in  this  cause 
for,  and  obtained,  ex  parte,  an  injunction  restraining  the  Defendant  from  discontinuing, 
during  the  term,  to  use  and  keep  open  the  premises  as  an  inn,  or  to  renew  the  licences 
from  time  to  time,  provided  they  could  be  obtained,  and  from  doing  or  causing  or 
permitting  to  be  done  any  act  whereby  the  licences  might  become  forfeited  or  be 
refused. 

Mr.  G.  Richards  and  Mr.  Palmer,  for  the  Defendant,  now  moved  to  dissolve  the 
injunction.  They  said  that  the  Court  could  not  order  the  Defendant  to  perform  the 
positive  part  of  the  covenant  which  was  to  carry  on  the  business  of  an  innkeeper, 
and,  therefore,  the  injunction  could  not  be  sustained.     Blakemore  v.  The  Glamorgan- 
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shire  Canal  Naviqation  (1  Myl.  &  Keen,  154),  Earl  of  Ripon  v.  Hohart  (3  Myl.  &  Keen, 
169),  KemhU  v.  Kean  {ante,  vol.  vi.  p.  333),  Kimberley  v.  Jennings  (Ibid.  340). 

Mr.  Knifht  Bruce  and  Mr.  Bazalgette,  for  the  Plaintiff.  The  covenant  is  not 
that  the  Defendant  or  any  other  particular  individual  shall  carry  on  the  business  of 
an  innkeeper  ;  but  that  the  business  shall  be  carried  on  on  the  demised  premises.  An 
injunction  may  be  granted  to  prevent  the  using  of  a  house  as  a  shop,  where  it  would 
be  a  breach  of  covenant ;  and  if  the  covenant  be  that  the  house  shall  be  used  in  no 
other  manner  than  as  an  inn,  the  covenantee  has  a  right  to  have  the  covenant  per- 
formed. The  Defendant,  in  this  case,  may  get  rid  of  his  liability  under  the  covenant 
by  assigning  the  lease.  Although  the  Court  cannot  compel  the  tenant  of  a  house  to 
carry  on  any  particular  trade  or  business  in  it,  it  may  [49]  prevent  him  from  using 
the  house  for  any  other  purpose.  In  many  cases  the  injunction  of  this  Court  must 
be  mandatory  in  efiect,  although  it  is  prohibitory  in  form.  Mmris  v.  Colman  (18 
Ves.  437). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  Court  ought  not  to  have 
restrained  the  Defendant  from  discontinuing  to  use  and  keep  open  the  demised 
premises  as  an  inn,  which  is  the  same  in  effect  as  ordering  him  to  carry  on  the 
bu.siness  of  an  innkeeper  ;  but  it  might  have  restrained  him  from  doing  or  causing  or 
permitting  to  be  done  any  act  which  would  have  put  it  out  of  his  power,  or  the  power 
of  any  other  person,  to  carry  on  that  business  on  the  premises.  It  is  not,  however, 
shewn  that  the  Defendant  has  threatened  or  intends  to  do  or  to  cause  or  permit  to  be 
done  any  act  whereby  the  licences  may  become  forfeited  or  be  refused;  and,  therefore, 
the  injunction  must  be  dissolved. 


[50]    Sharp  v.  Taylor.    May  28,  1840. 

[Observed  upon,  Barnet  v.  Laing,  1842,  13  Sim.  255.] 

Ne  Exeat.     Practice. 

A  w«  exeat  will  not  be  granted  unless  it  is  prayed  for  by  the  bill. 

Motion  for  a  ne  exeat. 

The  bill  neither  prayed  for  the  writ,  nor  stated  that  the  Defendant  intended  to  go 
abroad. 

Mr.  Sharpe,  in  support  of  the  motion,  cited  Mowe  v.  Hudson  (Madd.  &  Geld.  218), 
in  which  a  ne  exeat  was  granted,  although  the  bill  did  not  pray  for  it.  He  admitted, 
however,  that  in  that  case  the  PlaintiiJ  did  not  know  that  the  Defendant  intended  to 
leave  the  kingdom  until  after  the  bill  was  filed  :  whereas,  in  the  present  case,  the 
affidavit  shewed  that  the  Plaintiff,  when  he  filed  his  bill,  knew  that  the  Defendant 
intended  to  go  abroad. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  he  could  not  grant  the  writ, 
unless  it  was  prayed  for  by  the  bill ;  and  that,  as  the  affidavit  in  support  of  the 
motion  stated  acts  done  by  the  Defendant  since  the  filing  of  the  bill,  as  evidence  of 
his  intention  to  leave  the  kingdom,  a  supplemental  bill  must  be  filed  for  the  purpose 
of  stating  those  facts  and  praying  for  the  ne  exeat. 

[51]    Powell  v.  Calloway.    June  5,  1840. 

Practice.     Advancing  Cause. 

A  motion  to  advance  a  cause  cannot  be  made  without  notice  to  the  other  party. 

This  cause  had  been  advanced  :  and,  on  its  being  called  on, 

Mr.  Harrison,  for  the  Defendant,  objected  to  its  being  heard,  as  he  had  had  no 
notice  of  the  application  to  advance  it. 


U  SIM.  a.  SWEET    I'.    MAUGHAM  793 

The  Vice-Chancellor  [Sir  L.  Shadwell]  allowed  the  objection  ;  and  gave  the 
Defendant  the  costs  of  the  day. 

Mr.  Faber  appeared  for  the  PlaintifiF. 

[51]     Sweet  v.  Maugham.    June  8,  1840. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  323;  4  Jur.  479.     See  fFaltei-  v.  Lane  [1899],  2  Ch.  756  ; 

[1900]  A.  C.  539.] 

Copijright.     Pleading.     Injunction. 

Where  a  party  seeks  to  restrain  an  infringement  of  his  copyright,  it  is  not  necessary 
for  him  to  specify,  either  in  his  bill  or  affidavit,  the  parts  of  his  work  which  he 
considers  to  have  been  pirated  ;  although  he  does  not  claim  copyright  in  all  the 
passages  which  are  the  same  in  both  works. 

Where  an  injunction  restraining  an  infringement  of  copyright  is  continued,  subject  to 
the  Plaintiff  bringing  an  action,  the  Court  will  not  allow  the  Defendant  to  continue 
the  sale  of  his  work,  he  keeping  an  account,  unless  the  Plaintiff  will  consent. 

The  Plaintiffs  and  the  Defendants  were  the  proprietors  of  two  rival  periodical 
publications,  the  one  called  The  Jurkt  and  the  other  The  Legal  Observer,  each  of  which 
contained,  amongst  other  matter,  reports  of  cases  at  law  and  in  equity,  taken  by 
gentlemen  at  the  Bar,  under  verbal  agreements  with  the  proprietors.  Some  of  the 
reports  in  The  Legal  Observer  having  been  copied,  [52]  as  was  alleged,  from  The  Jurist, 
the  Plaintiffs  filed  the  bill  in  this  cause  for,  and  afterwards  obtained,  ex  parte,  an 
injunction  restraining  the  Defendants  from  printing,  publishing  or  selling  any  copies 
of  The  Legal  Observer  containing  reports  which  had  been  copied  from  The  Jurist,  the 
copyright  of  which  was  in  the  Plaintiffs. 

Some  of  the  reports,  which  were  identically  the  same  in  both  works,  had  been 
taken  from  a  common  source ;  and  in  them  the  Plaintiflfs  did  not  claim  any  copyright. 
Mr.  Wigram  and  Mr.  James  Eussell,  on  moving  to  dissolve  the  injunction,  con- 
tended, first,  that  the  injunction  was,  at  the  least,  too  extensive,  and  that  it  ought  to 
be  confined  to  those  reports  alleged  to  have  been  copied  from  The  Jurist,  in  which 
the  Plaintiffs  claimed  copyright ;  and,  secondly,  that  the  Plaintiffs  ought  (especially 
as  they  claimed  copyright  in  some  only  of  the  reports  which  were  the  same  in  both 
publications)  to  have  specified  in  their  bill  and  also  in  their  affidavit,  on  which  the 
injunction  was  obtained,  the  particular  reports  which  they  alleged  to  have  been 
pirated  :  whereas,  in  their  bill,  they  had  stated  merely  that  many  of  the  reports  in 
The  Legal  Observer  had  been  copied  from  The  Junst ;  and,  in  their  affidavit,  that  a 
book  marked  B,  which  contained  eighteen  numbers  of  The  Legal  Observer,  contained 
copies  of  reports  in  a  book  marked  A,  which  contained  several  numbers  of  The  Jurist. 
Mr.  Knight  Bruce  and  Mr.  Sharpe,  for  the  Plaintiffs,  said  that  in  Lewis  v.  Fullarton 
(2  Beav.  6)  the  pirated  work  did  not  wholly  consist  of  original  matter,  but  partly  of 
selections  from  other  authors  ;  and  yet  the  Master  of  the  Kolls  refused  to  [53]  con- 
fine the  injunction  to  the  original  matter,  and  granted  it  generally  ;  and  that,  in  cases 
of  infringement  of  copyright,  the  Plaintiff  was  not  required  to  point  out  the  particular 
parts  of  the  rival  work  which  he  alleged  to  have  been  pirated  from  his  work. 

The  Vice-Chanx'ELLOR  [Sir  L.  Shadwell].  As  long  as  I  remember  the  Court,  it 
Dever  has  been  thought  necessary  for  a  party  who  complains  that  his  copyright  has 
been  infringed  to  specify,  either  in  his  bill  or  his  affidavit,  the  parts  of  the  Defen- 
dant's work  which  he  thinks  have  been  pirated  from  his  work ;  but  it  has  been 
always  considered  sufficient  to  allege,  generally,  that  the  Defendant's  work  contains 
several  passages  which  have  been  pirated  from  the  Plaintiff's  work  ;  and  to  verify  the 
rival  works  by  affidavit.  Then,  when  the  injunction  has  been  moved  for,  the  two 
works  have  been  brought  into  Court,  and  the  counsel  have  pointed  out  to  the  Court 
the  passages  which  they  rely  upon  as  shewing  the  piracy. 

The  injunction,  as  it  is  now  expressed,  does  not  extend  to  the  reports  which  have 
been  taken  from  a  common  source,  but  to  those  only  which  have  been  copied  from 
The  Jurist,  and  which  are  the  Plaintiffs'  copyright.     As  it  is  quite  plain  that  an  injury 
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has  been  done  by  the  Defendants,  I  shall  continue  the  injunction  as  it  now  stands, 
and  let  the  Plaintifts  bring  such  action  as  they  may  be  advised.  I  shall  not  fix  any 
time  for  bringing  the  action ;  but,  in  order  to  guard  against  delay  in  commencing  or 
proceeding  with  it,  I  shall  give  each  party  liberty  to  apply.  The  Defendants  must 
admit  that  the  gentlemen  who  furnished  the  reports  to  The  Jurist  have  assigned 
their  copyrights  therein  to  the  Plaintiffs. 

[54]  Mr.  Wigram  asked  that  the  Defendants  might  be  allowed  to  sell  those 
numbers  of  The.  Legal  Observer  which  were  already  printed,  they  keeping  an  account. 

The  Vice-Chancellor  said  that  he  could  not  grant  that  permission  without  the 
Plaintiffs'  consent. 

Mr.  Knight  Bruce  said  that  they  could  not  consent. 

[54]     In  the  Matter  of  11th  Geo.  4  and  1st  W.  4,  c.  60.     Ex  parte  Willia^is. 

June  10,  1840. 

Infant.     Trustee.     11  Geo.  4  arul  1  JFill.  4,  c.  60. 

Four  co-partners  purchased  an  estate  out  of  the  partnership  assets,  and  took  a  convey- 
ance to  themselves  as  tenants  in  common  in  fee.  One  of  them  died  intestate  as  to  his 
real  estates,  leaving  an  infant  heir.  The  survivors  settled  with  his  executors  for 
the  value  of  one-fourth  of  the  estate,  and  then  petitioned  under  the  11  Geo.  4  and 
1  Will.  4,  c.  60,  that  the  infant  might  be  declared  a  trustee  of  one-fourth  of  the 
estate,  and  might  join  in  conveying  the  estate  to  a  purchaser.  The  Court  refused 
to  make  the  order,  and  said  that  a  bill  must  be  filed. 

Four  persons,  who  were  co-partners  as  bankers,  purchased  a  freehold  estate  out  of 
the  assets  of  the  partnership,  and  had  it  conveyed  to  them  and  their  heirs  as  tenants 
in  common.  Afterwards  one  of  the  partners  died  intestate  as  to  his  freehold  estates, 
leaving  an  infant  heir.  The  surviving  co-partners  settled  accounts  with  the  executors 
of  the  deceased,  and  allowed  them,  in  account,  one-fourth  of  the  value  of  the  estate. 
They  then  contracted  to  sell  the  estate,  and  presented  a  petition  under  the  11th  Geo.  4 
and  1st  Will.  4,  c.  60,  alleging  that  the  infant  was  a  trustee  for  them  of  one-fourth 
of  the  estate,  and  praying  that  he  might  be  ordered  to  join  with  them  in  the 
conveyance  to  the  purchaser. 

Mr.  Cockerell,  for  the  Petitioners,  suggested  that  it  was  doubtful  whether  the 
Court  could  direct  the  usual  [55]  reference  in  this  case,  as  the  effect  of  it  might  be  to 
take  away  the  infant's  estate  in  his  absence. 

The  Vice-Chancellor  [SirL.  Shadwell]  declined  to  make  any  order  under  the 
Act ;  and  said  that  a  suit  must  be  instituted  for  the  purpose  of  having  the  infant 
declared  to  be  a  trustee.     (See  the  18th  sect,  of  the  Act.) 

[55]     Fryer  v.  Ranken.     June  12,  1840. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  337.] 

JFiIl.     Construction.     Legacy. 

"  I  give,  to  my  wife,  all  my  ready  money  at  my  bankers,  in  my  dwelling-house,  or 
elsewhere ;  by  which  I  mean  money  not  invested  in  security  or  otherwise  bearing 
interest,  but  what  I  may  have  in  hand  for  current  expenses  at  the  time  of  my 
decease."  Held,  that  cash  balances  in  the  hands  of  the  testator's  bankers  and  of 
his  agent,  and  dividends  of  stock  due  at  the  testator's  death,  passed  by  the  bequest ; 
but  that  the  rent  of  a  house  and  the  interest  of  a  sum  due  on  mortgage  did  not  pass. 

The  will  of  Cornelius  Fryer  contained  the  following  bequest : — 
"  I  give  and  bequeath  unto  my  dear  wife,  Susannah  Fryer,  all  my  ready  money  at 
my  bankers,  in  my  dwelling-house,  or  elsewhere  ;  by  which  I  mean  money  not  invested 
in  security  or  otherwise  bearing  interest,  but  what  I  may  have  in  hand  for  current 
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income  and  expenses  at  the  time  of  my  decease,  subject  to  the  payment  thereout  of 
the  legacy  of  £50  hereinafter  given  to  Miss  M.  Wilson,  now  residing  in  my  house. 
I  also  give  and  bequeath  unto  my  said  dear  wife,  absolutely,  all  my  plate,  jewels, 
trinkets,  seals,  watches,  porcelain  and  other  china,  books,  pictures,  prints,  paintings, 
household  furniture,  linen,  wearing  apparel,  stores,  wines  and  other  liquors,  horses, 
harness  and  carriages,  [56]  together  with  my  estate  and  interest  in  the  house  I  now 
occupy,  or  such  other  house  I  may  occupy  as  my  usual  residence  at  the  time  of  my 
decease,  and  all  the  effects  in  and  about  the  same,  excepting  only  securities  for  money. 
I  give  and  bequeath  to  the  said  M.  Wilson ]allegacy  of  £50,  to  be  paid  out  of  my  ready 
money  before  mentioned,  free  of  legacy  duty  or  other  deductions,  as  soon  as  conveniently 
may  be  after  my  decease."  And,  after  giving  some  other  pecuniary  legacies,  the 
testator  bequeathed  the  residue  of  his  estate  to  the  Defendants,  and  appointed  them 
and  his  wife,  who  was  the  Plaintiff  in  the  cause,  the  executors  and  executrix  of  his 
will. 

The  testator  at  his  decease  had  a  cash  balance  in  the  hands  of  his  bankers  ;  another 
cash  balance  in  the  hands  of  C.  Ranken,  his  agent  and  receiver,  on  whom  he  was  in 
the  habit  of  drawing  on  as  a  banker,  and  who  kept  a  running  account  with  him  ; 
interest  due  on  a  mortgage ;  dividends  due  on  stock ;  and  rent  due  for  a  house. 
Ranken  was  agent  for  the  mortgagor  as  well  as  the  testator ;  and  as  the  interest  on 
the  mortgage  became  due,  he  had  been  in  the  habit  of  transferring  the  amount  from 
time  to  time  from  the  mortgagor's  account  to  the  credit  of  the  testator's  account ; 
but,  by  some  accident  or  oversight,  the  amount  of  the  half  year's  interest  due  at  the 
testator's  death  had  not  been  so  transferred. 

The  question  was  whether  any  and  which  of  the  sums  above  mentioned  passed  by 
the  above  bequest. 

Mr.  Knight  Bruce  and  Mr.  Pole  appeared  for  the  Plaintiff. 

Mr.  Jacob,  Mr.  Collins  and  Mr.  Sawyer  appeared  for  the  residuary  legatees. 

[57]  The  Vice-Chancellor  [Sir  L.  Shadwell]  held  that  the  balances  in  the  hands  of 
the  testator's  bankers  and  of  his  agent,  and  the  dividends  due  on  the  stock,  which  he 
might  have  received  on  applying  for  them,  passed  by  the  bequest :  but  that  the  rent 
of  the  house,  and  the  interest  on  the  mortgage,  which,  at  the  testator's  death,  had  not 
been  transferred  to  the  credit  of  his  account  with  Ranken,  who,  therefore,  then  held 
it  as  agent  for  the  mortgagor,  did  not  pass.     (See  Vaisey  v.  Reynolds,  5  Russ.  12.) 

[57]    The  Midland  Counties  Railway  Company  v.  Westcomb.    June  19,  1840. 

[S.  C.  2  Rail.  Cas.  211  ;  9  L.  J.  Ch.  (N.  S.)  324.] 

Vendor  and  Purchaser.    Specific  Performance.     Infant.     Costs. 

A.  agreed  to  sell  land  to  a  railway  company ;  but  died  before  he  had  executed  the 
conveyance,  leaving  an  infant  heir.  The  company  then  instituted  a  suit,  in  order 
to  obtain  a  conveyance  from  the  infant. 

Held,  that  although  the  company  were  bound,  by  their  Act,  to  pay  the  expenses  of 
the  conveyance  of  land  taken  by  them,  yet,  as  A.  had  occasioned  the  suit  by 
suffering  the  land  to  descend  to  an  infant,  the  costs  of  the  suit  and  of  having  the 
conveyance  settled  by  the  Master  must  be  paid  out  of  the  purchase-money. 

The  Defendant's  father  bad  agreed  to  sell  a  piece  of  land  to  the  Plaintiffs  for  the 
puiposes  of  the  Act  for  making  the  railway ;  but,  before  he  had  executed  the  convey- 
ance, he  died  intestate,  leaving  the  Defendant  his  heir. 

The  Defendant,  being  an  infant,  the  Plaintiffs  were  under  the  necessity  of 
instituting  this  suit,  in  order  to  obtain  a  decree  directing  the  infant  to  convey  the 
piece  of  land  to  the  Plaintiffs  :  and  the  Court  having  decreed  accordingly,  the  question 
was  whether  the  costs  of  the  suit  were  to  be  paid  by  the  Plaintiffs  or  by  the 
Defendant. 

Mr.  Hallett,  for  the  Defendant,  said  that,  by  the  Act,  the  expences  of  the 
conveyance  of  lands  taken  by  the  [58]  Plaintiffs  for  making  the  railway  were  to  be 
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borne  by  them ;  and  that,  in  this  case,  the  costs  of  the  suit  were  part  of  the  necessary 
expences  of  the  conveyance,  and,  therefore,  ought  to  be  paid  by  the  Plaintiffs.  Ex 
parte  Cant  (10  Ves.  554). 

Mr.  James  Parker,  for  the  PlaintiflTs,  cited  Prytharch  v.  Havard  {ante,  vol.  vi.  p.  9). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  If  the  Defendant's  father,  instead  of 
allowing  the  piece  of  land  to  descend  to  an  infant,  had  taken  only  the  ordinary 
precaution  of  devising  it  either  to  his  executors  or  to  a  trustee  in  trust  to  convey  it 
to  the  Plaintiffs,  there  would  have  been  no  occasion  for  instituting  this  suit :  and  as 
he  has  created  the  necessity  for  the  suit,  by  his  own  laches,  the  costs, of  it  must  come 
out  of  the  purchase-money.  The  expences  of  the  actual  conveyance  must  be  borne 
by  the  company ;  but,  if  it  is  necessary  that  it  should  be  settled  by  the  Master,  the 
extra  expence  occasioned  thereby,  as  well  as  the  costs  of  the  suit,  must  be  paid  out 
of  the  purchase-money.     (See  Prytharch  v.  Havard,  ante,  vol.  vi.  p.  9.) 

[59]    Seton  v.  Smith.    June  19,  1840. 
Election. 

An  unmarried  lady  being  entitled  to  £5000  charged  upon  a  real  estate  of  which  she 
was  tenant  for  life,  with  remainder  to  her  children  in  tail,  and  being  entitled  also 
to  a  sum  of  stock,  for  her  life,  with  remainder  to  her  children  absolutely,  by  the 
settlement  on  her  marriage  released  the  real  estate  from  the  £5000  ;  and,  supposing 
tbat  the  stock  was  her  absolute  property,  settled  it  on  her  husband  for  life,  with 
remainder  to  her  children.  After  the  marriage  the  parties  to  the  settlement,  having 
discovered  the  mistake  as  to  the  stock,  made  an  indorsement  on  the  settlement,  by 
which,  after  reciting  that  they  had  so  discovered,  they  declared  that  thenceforth 
the  stock  should  be  held  by  the  original  trustees  thereof  (in  whose  name  it  was 
still  standing),  upon  the  trusts  to  which  it  was  subject  before  and  at  the  date  of 
the  settlement. 

Held  that  the  children  of  the  marriage  could  not  claim  the  benefit  of  the  release  of 
the  £5000  and  also  the  sum  of  stock,  to  the  prejudice  of  their  father's  interest 
therein  under  the  settlement ;  but  that,  before  the  indorsement  was  made,  he  was 
entitled  to  put  them  to  their  election,  and  that  he  had  not  lost  that  right  by  being 
a  party  to  the  indorsement. 

Josias  Cocke,  by  his  will,  dated  the  28th  of  March  1812,  directed  the  sum  of 
£5000  to  be  raised,  by  mortgage  of  his  real  estates,  and  paid  to  his  wife,  in  case  she 
should  survive  him  :  and  he  gave  his  real  estates,  subject  to  the  raising  and  payment 
of  the  £5000,  and  his  personal  estate,  to  trustees,  in  trust  for  his  daughter,  Ann 
Maria  Cocke,  for  her  life,  and,  after  her  decease,  in  trust  for  her  children,  equally  as 
tenants  in  common  in  tail. 

The  testator  died  in  1821,  leaving  his  widow  and  daughter  surviving  him.  His 
residuary  personal  estate  consisted  of  £1000  consols  and  3500  francs  rentes  in  the 
French  five  per  cent,  stock. 

The  widow  died  in  1831,  having,  by  her  will,  bequeathed  the  £5000  to  her 
daughter,  Ann  Maria  Cocke. 

[60]  By  the  settlement  on  the  marriage  of  Ann  Maria  Cocke  with  Miles  Charles 
Seton,  dated  the  14th  of  August  1832,  and  made  between  Ann  Maria  Cocke  of  the 
first  part,  William  Slater  of  the  second  part,  Miles  Charles  Seton  of  the  third  part, 
John  Mark  and  Frederick  Smith,  William  Henry  M 'Alpine  and  Henry  Smith  of  the 
fourth  part,  after  reciting  that  the  £5000  had  not  been  raised,  and  that  it  had  been 
agreed  that  Ann  Maria  Cocke  should  release  her  right  to  that  sum,  and  that  the 
£1000  consols  and  certain  other  sums  of  the  same  stock  then  standing  in  the  name  of 
Ann  Maria  Cocke,  making  altogether  £4247,  4s.  6d.  consols,  and  the  3500  francs 
French  stock  should  be  transferred  to  certain  persons  therein  named,  upon  the  trusts 
thereinafter  mentioned,  and  that  Ann  Maria  Cocke  had  executed  powers  of  attorney 
for  transferring  the  same  accordingly  :  Ann  Maria  Cocke  released  her  late  father's 
real  estates  from  the  £5000,  and  assigned  the  consols  and  French  stock  to  the  trustees 
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in  trust,  in  case  she  should  die  in  the  lifetime  of  Miles  C.  Seton  and  any  issue  of  the 
marriage  should  be  then  living,  to  pay  two-third  parts  of  the  dividends  of  those  funds 
to  M.  C.  Seton  during  his  life,  if  any  issue  of  the  marriage  should  so  long  live,  and, 
after  the  decease  of  Ann  Maria  Cocke,  in  trust  to  stand  possessed  of  the  same  funds 
(subject  to  the  life  interest  of  M.  C.  Seton  in  two-third  parts  thereof)  in  trust  for  the 
children  of  the  marriage  who,  being  sons,  should  attain  21,  or,  being  daughters,  should 
attain  that  age  or  marry. 

Soon  after  the  solemnization  of  the  marriage  it  was  discovered  that  the  £1000 
consols  and  the  £3500  francs  French  stock  were  not,  as  had  been  supposed,  the 
property  of  Ann  Maria  Cocke  at  the  time  of  the  execution  of  the  settlement,  but  that 
the  same  had  [61]  passed,  by  the  will  of  Josias  Cocke,  to  the  trustees  thereof,  upon 
the  trusts  thereby  declared.  In  consequence  of  that  discovery  an  indorsement  was 
made  on  the  settlement,  in  the  following  words  :  — 

"  Whereas  the  within-mentioned  marriage  hath  been  duly  had  and  solemnized  ; 
and  whereas,  at  the  time  of  making  and  executing  the  within-written  indenture,  it  was 
erroneously  supposed  that  the  sum  of  £1000  £3  per  cent,  consolidated  Bank  annuities, 
one  of  the  sums  within  mentioned  as  forming  part  of  the  aggregate  sum  of  £42-17, 
4s.  6d.  £3  per  cent,  consolidated  Bank  annuities  within  mentioned,  and  also  the  sum 
of  3500  francs  rentes,  were  the  property  of  the  within-named  Ann  Maria  Cocke  ;  and 
it  is  within  stated  that  the  said  sum  of  £1000  £3  per  cent,  consolidated  Bank 
annuities,  and  the  said  sum  of  3500  francs  rentes,  had  been  transferred  into  the  name 
of  the  said  Ann  Maria  Cocke,  and  were,  at  the  time  of  the  execution  of  the  within- 
written  indenture,  standing  in  her  name  accordingly ;  and  whereas,  soon  after  the 
execution  of  the  within-written  indenture,  it  was  discovered  that  the  said  sums  of 
£1000  £3  per  cent,  consolidated  Bank  annuities  and  3500  francs  rentes  were  the 
property  of  the  said  Josias  Cocke,  having  been  purchased  by  him  in  his  lifetime,  and  he 
having  died  possessed  thereof,  and  the  same,  at  the  time  of  his  decease,  were  standing 
in  his  name  in  the  respective  books  of  the  said  stocks  or  funds :  and  whereas  the  said 
two  sums  of  stock  were  given  and  bequeathed  by  the  said  Josias  Cocke,  in  and  by  his 
will  within  recited,  amongst  the  general  description  of  his  personal  estate,  property  and 
effects  unto  his  executors,  the  within-named  J.  M.  F.  Smith  and  Henshaw  Latham  of 
Dover  aforesaid,  banker,  upon  certain  trusts  therein  set  forth  :  and  whereas,  in  [62] 
consequence  of  the  said  suras  of  stock  having  been  so  discovered  to  have  been  the 
property  of  the  said  Josias  Cocke,  the  same  were  not,  as  within  stated,  transferred  to 
the  said  Ann  Maria  Cocke,  but  the  same  remained  in  the  name  of  the  said  Josias 
Cocke  until  lately,  when  the  same  have  been  transferred  into  the  names  of  the  said 
J.  M.  F.  Smith  and  H.  Latham,  as  such  executors  as  aforesaid :  Now  it  is  hereby 
declared  and  agreed,  by  and  between  the  parties  to  the  within-written  indenture,  that 
the  said  two  sums  of  £1000  £3  per  cent,  consolidated  Bank  annuities  and  3500 
francs  rentes  shall  from  henceforth  continue  and  be  in  the  names  of  the  said  J.  M.  F. 
Smith  and  Henshaw  Latham,  as  executors  as  aforesaid,  and  in  the  name  of  the  survivor 
of  them  and  his  executors  and  administrators ;  and  that  they  and  the  survivors  of 
them,  and  the  executors  and  administrators  of  such  survivor  shall,  from  henceforth 
and  at  all  times  hereafter,  stand  and  be  possessed  thereof  and  of  the  interest,  dividends 
and  annual  proceeds  from  time  to  time  to  accrue  and  grow  due  thereon,  upon  such 
trusts  and  to  and  for  such  ends,  intents  and  purposes  as,  in  and  by  the  said  will  of 
the  said  Josias  Cocke,  are  mentioned,  expressed  and  declared  of  and  concerning  his 
personal  estate  and  effects,  or  upon  such  of  the  same  trusts  as  are  now  subsisting  and 
capable  of  taking  effect." 

Ann  Maria  Seton  died  in  November  1838,  leaving  her  husband  Miles  C.  Seton 
(who  became  her  personal  representative)  and  three  infant  children  by  him  her 
surviving. 

The  bill  was  filed  by  two  of  those  children  against  the  third,  and  also  against 
J.  M.  F.  Smith,  Henshaw  Latham,  Miles  Charles  Seton,  W.  H.  M'Alpine  and  [63] 
Henry  West,  alleging  that,  under  the  will  of  Josias  Cocke,  the  Plaintiffs  and  the 
Defendant,  their  brother,  who  was  Josias  Cocke's  heir,  were  entitled  to  J.  Cocke's 
real  estates  as  tenants  in  common  in  tail,  with  cross-remainders  between  them  in  tail, 
freed  and  discharged  from  the  £5000 ;  and  that,  by  virtue  of  the  same  will,  the  same 
parties  were  then  entitled,  absolutely,  as  tenants  in  common,  to  the  £1000  consols 
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and  3500  francs  French  stock.  The  bill  prayed  that  Josias  Cocke's  will  might  be 
established,  and  that  the  rights  of  all  parties  under  the  same  and  under  the  settlement 
mi<'ht  be  declared,  and  that  the  trusts  thereof  might  be  carried  into  execution. 

^As  the  trusts  of  the  £1000  consols  and  of  the  French  stock  expressed  in  the  settle- 
ment were  inoperative,  those  sums  being  subject  to  the  trusts  of  Josias  Cocke's  will, 
and  as  the  release  of  the  £5000  was  contained  in  the  same  instrument  as  those  inopera- 
tive trusts,  the  question  was  whether  the  Plaintiffs  and  the  Defendant,  their  brother, 
could  claim  the  benefit  of  the  release  without  giving  effect  to  the  trusts  of  the  stock 
expressed  in  the  settlement,  or,  in  other  words,  whether,  if  they  claimed  the  benefit 
of  the  release,  they  were  not  bound  to  give  effect  to  the  trusts  of  the  stock  expressed 
in  the  settlement. 

Mr.  Jacob  and  Mr.  Kenyon,  for  the  Plaintiffs,  contended  that  the  indorsement  on 
the  settlement  was  a  relinquishment  of  the  right,  if  it  ever  existed,  to  make  the 
Plaintitt's  and  their  brother  elect  whether  they  would  take  under  the  will  or  under 
the  settlement. 

Mr.  Knight  Bruce  and  Mr.  Coleridge,  for  the  Defendant  Miles  C.  Seton.  This  is 
a  clear  case  of  election.  At  the  time  when  the  settlement  was  made  the  two  sums  of 
stock  were  sup-[64]-posed  to  belong  to  the  wife ;  and,  by  one  and  the  same  deed,  the 
sum  of  £5000,  which  was  the  wife's  absolute  property,  was  given  up  in  favour  of  the 
children,  and  the  two  sums  of  stock  was  settled  on  the  husband  and  the  children. 

The  children,  therefore,  cannot  claim  the  benefit  of  the  release,  without  making 
good  the  rest  of  the  settlement :  for  it  is  an  invariable  rule  of  this  Court  not  to  allow 
a  party  to  claim  both  under  and  against  the  same  instrument. 

It  being  then  clear  that  Mr.  Seton,  before  the  indorsement  was  made  on  the  settle- 
ment, had  a  remedy  by  way  of  election,  the  only  question  is  whether  he  is  barred  of 
that  remedy  by  the  memorandum  1  Now  that  memorandum  was  made  without  any 
contract  and  without  any  consideration  for  it ;  and  it  does  not  contain  any  trace  of 
an  intention,  on  the  part  of  Mr.  Seton,  to  relinquish  any  remedy  or  right  which  he 
then  had.  'The  object  of  it  was  nothing  more  than  to  remove  a  cloud  that  otherwise 
would  have  rested  on  the  title  to  the  sums  of  stock ;  and,  consequently,  it  would  be 
gross  injustice  to  hold  that  it  prejudiced  his  rights. 

Mr.  Neate  appeared  for  other  parties. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  At  the  time  when  the  settlement  was 
executed  the  £1000  consols  and  the  3500  francs  of  French  stock  were  subject  to 
certain  trusts  declared  by  the  will  of  Josias  Cocke,  under  which  Mrs.  Seton  was 
entitled  to  the  income  of  those  sums  for  her  life,  and,  after  her  death,  the  capital  was 
to  belong  to  her  children.  It  was,  however,  then  supposed  that  those  two  sums  were 
[65]  the  absolute  property  of  Mrs.  Seton  ;  and,  under  that  impression,  the  settlement 
was  made  by  which  it  was  intended  that  Mr.  Seton  should  take  a  certain  interest  in 
a  portion  of  the  income  of  the  stock.  By  the  same  settlement  Mrs.  Seton  released 
her  late  father's  real  estates,  of  which  she  was  then  tenant  for  life,  with  remainder  to 
her  children  in  tail,  from  the  sum  of  £5000  with  which  they  stood  charged  under  her 
father's  will,  and  to  which  she  had  become  absolutely  entitled  under  the  will  of  her 
mother.  That  being  the  state  of  the  case,  it  is  perfectly  plain  that  Mr.  Seton  has  a 
right  to  say  to  his  children,  "  If  you  will  have  the  benefit  of  the  release,  you  must 
give  me  what  I  claim  under  the  settlement." 

It  was  said,  however,  that  Mr.  Seton,  after  he  was  apprised  of  the  mistake  in  the 
settlement,  signed  the  indorsement  on  it,  and  that  he  thereby  waived  his  right  to 
compensation  by  way  of  election.  But  no  one,  I  think,  can  look  at  the  indorsement 
without  seeing  that  it  is  nothing  more  than  an  admission  that  there  was  a  mistake  in 
the  settlement  with  respect  to  the  two  sums  of  stock  :  and  that  the  sole  object  of  it 
was  to  remove  the  doubts,  which  otherwise  would  have  existed,  as  to  the  trusts  to 
which  those  sums  of  stock  were  subjected.  It  is  in  as  naked  a  form  as  can  be  ;  and 
contains  no  representation  of  intention  on  the  part  of  Mr.  Seton  to  waive  any  right 
which  he  might  have  under  the  settlement. 

The  consequence  is  that  Mr.  Seton  now  has  the  same  rights  under  the  settlement 
as  he  had  on  the  execution  of  it ;  and,  therefore,  his  children  must  be  put  to  their 
election. 

[66]  Declare  that  the  children  are  bound  to  elect  whether  they  will  take  against 
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or  under  the  settlement,  and  refer  it  to  the  Master  to  inquire  and  state  which  will  be 
most  for  the  benefit. 


[66]     Grand  v.  Eeeve.     June  26,  1840. 

TFill.     Canstiiidion.     Republication. 

Testator,  by  his  will,  gave  £500  to  A.  and  £1000  to  B.,  to  be  paid  within  12  calendar 
months  afterj  his  wife's  death.  By  a  codicil  of  the  same  date  he  reduced  those 
legacies  to  £300  and  £500  respectively.  Afterwards  he  formally  republished  his 
will.  By  a  second  codicil,  after  reciting  the  bequest  in  his  will  of  £500  to  A.,  he 
revoked  that  bequest,  and,  in  lieu  of  it,  gave  A.  £300,  to  be  paid  at;  the  same  time 
as  the  revoked  bequest  was  directed  by  his  will.  By  a  third  codicil,  after  reciting 
that,  by  his  will,  he  had  given  to  E.  £3000,  he  reduced  that  legacy  to  £2000 ; 
and  then  directed  that  the  £300  given  to  A.,  as  well  as  the  £1000  given  to  B., 
should  not  be  paid  till  twelve  months  after  the  death  of  his  wife.  Held,  taking  all 
the  instruments  together,  that  B.  was  entitled  to  a  legacy  of  £1000. 

James  Reeve,  by  his  will,  dated  the  21st  of  December  1821,  gave,  amongst  other 
legacies  and  annuities,  the  sum  of  £500  to  Robert  Bass ;  and,  to  his  wife's  nephew, 
Frederick  Charles  Ganning,  the  sum  of  £1000;  and  he  directed  that  those  legacies 
should  be  payable  within  12  calendar  months  next  after  the  decease  of  his  wife,  Frances  : 
and  he  gave  all  his  real  and  personal  estate,  subject  to  the  payment  of  the  legacies 
and  annuities,  to  the  Defendant  absolutely. 

The  testator  made  a  codicil,  bearing  the  same  date  as  his  will,  but  written  on  a 
separate  sheet  of  paper,  which  was  attached  to  his  will.  It  was  partly  as  follows : — 
"  In  consequence  of  the  depression  of  all  landed  property,  I  give  my  said  wife  an 
annuity  of  £600  per  annum,  only  for  life,  instead  of  the  £700  by  my  said  will 
bequeathed  to  her.  I  also  give  to  Mr.  Robert  Bass  [67]  £300,  and  to  Frederick 
Charles  Ganning,  £500  only,  instead  of  the  legacies  of  £500  and  £1000  by  my  said  will 
respectively  bequeathed  to  them." 

On  the  28th  of  October  1824  the  testator  resigned,  resealed  and  republished  his 
will  in  the  presence  of  three  attesting  witnesses. 

The  testator  made  another  codicil,  which  was  dated  the  30th  of  November  1825, 
and  was  partly  as  follows  : — "  This  is  a  codicil  to  the  last  will  and  testament  of  me, 
James  Reeve  of  Halesworth,  in  the  county  of  Suffolk,  Esq.,  which  will  bears  date  the 
21st  day  of  December  1821.  .  .  .  And  whereas  I  have  also,  in  and  by  my  said  will, 
given  and  bequeathed  unto  Robert  Bass  the  sum  of  £500,  to  be  paid  him  within  12 
calendar  months  next  after  the  decease  of  the  said  Frances,  my  wife  :  now  I  do  hereby 
revoke  the  said  last-mentioned  bequest,  and,  in  lieu  and  stead  thereof,  I  do  hereby 
give  and  bequeath  the  Sum  of  £300  only,  to  be  payable  and  paid  at  the  same  time, 
and  in  such  and  the  like  manner  as  the  said  bequest  hereby  revoked  was  directed  in  and 
by  my  said  will ;  and,  in  all  other  respects,  I  do  ratify  and  confirm  my  said  will." 

The  testator  made  another  codicil,  which  was  dated  the  17th  of  February  1826, 
and  therein  expressed  himself  as  follows  : — "Whereas,  by  my  will,  dated  the  21st  day 
of  December  1821,  I  have  given  my  brother,  Benjamin  Reeve,  the  sum  of  £3000'; 
now,  by  this  my  codicil  to  my  will,  I  do  hereby  revoke  the  said  bequest,  and,  in 
lieu  and  stead  thereof,  I  do  hereby  give  and  bequeath  to  the  .said  Benjamin  Reeve 
the  sum  of  £2000  only,  to  be  paid  within  12  calendar  months  after  the  decease  of  the 
said  Frances,  my  wife  ;  and  I  do  [68]  further  direct  that  the  legacy  of  £300  given  to 
Robert  Bass,  as  well  as  the  £1000  given  to  Frederick  Ganning,  shall  not  be  paid,  likewise, 
till  12  months  after  the  decease  of  the  said  Frances  Reeve,  my  wife." 

The  testator  died  on  the  10th  of  December  1826.  Frederick  Charles  Ganning 
died  in  May  1829.  The  Plaintiff  was  his  personal  representative.  Frances  Reeve 
died  in  July  1838. 

The  question  was  whether  the  Plaintiff,  as  Canning's  representative,  was  entitled 
to  be  paid  £1000  or  £500. 

Mr.  Knight  Bruce  and  Mr.  E.  Montagu,  for  the  Plaintiff.  It  is  not  necessary,  in 
this  case,  to  decide  whether  the  republication  of  the  vnW  in  1824  republished  the 
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antecedent  codicil;  for  it  appears  from  the  subsequent  codicil  that  the  testator 
considered  that  the  republication  had  annihilated  the  intermediate  codicil.  By  that 
subsequent  codicil  the  testator  recites  that  he  had,  by  his  will,  given  to  Bass  £-500,  to 
be  paid  within  12  calendar  months  from  the  decease  of  his  wife ;  and  then  he  revokes 
that  bequest,  and,  in  lieu  thereof,  gives  him  £300  only,  to  be  paid  at  the  same  time 
and  in  such  and  the  like  manner  as  the  bequest  thereby  revoked  was  directed  by  his 
will ;  and,  in  all  other  respects,  he  ratifies  and  confirms  his  said  will.  Then,  in  the 
codicil  of  1826,  he  directs  that  the  legacy  of  £300  given  to  Bass,  as  well  as  the  £1000 
given  to  Ganning,  shall  not  be  paid  till  twelve  months  after  the  death  of  his  wife.  So 
that  he  there  refers  to  the  existing  legacy  to  Bass  ;  and,  therefore,  he  must  be  taken  to 
refer  to  what  he  considered  to  be  the  existing  legacy  to  Ganning.  Taking  then  the 
whole  of  the  instruments  together,  the  [69]  fair  conclusion  is  that  he  considered  the 
first  codicil  to  be  inoperative  ;  and  that  his  intention  was  that  Bass  should  take  £300, 
and  that  Ganning  should  take  £1000. 

Mr.  Jacob  and  Mr.  Blunt,  for  the  Defendant.  The  will  and  the  first  codicil  were 
written  on  separate  sheets  of  paper  ;  but  they  were  attached  to  each  other  :  therefore 
the  republication  in  1824  was  a  republication  of  the  codicil  as  well  as  of  the  will. 
We  are  not  to  say  that  a  codicil  is  revoked,  because  in  other  testamentary  papers 
there  is  an  indication  that  the  testator  did  not  correctly  recollect  the  contents  of  that 
codicil.  As  far  as  respects  Bass,  the  codicil  of  1825  was  surplusage  :  but  are  we  to 
say  that,  on  that  account,  the  prior  codicil  was  revoked"?  Then  comes  the  last 
codicil ;  with  respect  to  which  it  may  be  observed  that  it  contains  no  words  of  gift, 
but  only  a  mistaken  reference  to  the  will  with  regard  to  Ganning.  Now  a  mistaken 
reference  does  not  amount  to  a  gift,  unless  there  are  either  words  of  gift,  or  something 
shewing  an  intention  to  give.  The  testator's  sole  object  in  making  that  codicil  was 
to  postpone  the  payment  of  the  legacies  (which  object,  indeed,  he  had  before  accom- 
plished), until  the  end  of  12  months  after  the  death  of  his  wife.  That  codicil  is 
merely  negative :  it  says  that  the  legacies  shall  not  be  paid,  &c.  That  does  not 
make  a  new  gift ;  it  must  be  looked  at  as  an  inaccurate  reference  to  the  will.  Gordon 
V.  Hoffman  {ante,  vol.  vii.  p.  29) ;  Gordon  v.  Lord  Reay  {ante,  vol.  v.  p.  274) ;  Croshie  v. 
Macdoual  (4  Ves.  610). 

[70]  The  Vice-Chancellor  [Sir  L.  Shadwell].  There  is  a  degree  of  ambiguity 
in  this  case,  which  is  occasioned  by  the  republication  of  the  will  and  by  the  subsequent 
codicil ;  but  then  the  second  codicil  does  clearly  express  the  testator's  intention. 

I  do  not  observe  that,  in  that  codicil,  any  notice  is  taken  of  the  prior  one :  it 
seems  to  proceed  as  if  that  prior  codicil  had  not  been  in  existence.  For  the  testator 
says :  "  Whereas  I  have  also,  in  and  by  my  said  will,  given  and  bequeathed  unto 
Robert  Bass  the  sum  of  £500,  to  be  paid  him  within  12  calendar  months  next  after 
the  decease  of  the  said  Frances,  my  wife :  now  I  do  hereby  revoke  the  said  last- 
mentioned  bequest ;  and,  in  lieu  and  stead  thereof,  I  do  hereby  give  and  bequeath 
the  sum  of  £300  only."  Now  the  first  codicil  had  revoked  the  bequest  in  the  will  to 
Bass,  and  had  reduced  his  legacy  to  £300. 

■Then  the  testator  makes  the  codicil  of  1826,  by  which,  after  reciting  that  he  bad 
given  by  his  will  £3000  to  his  brother,  Benjamin  Reeve,  he  revokes  that  bequest  and 
reduces  it  to  £2000,  and  directs  that  the  reduced  legacy  shall  be  paid  within  12 
calendar  months  next  after  the  death  of  his  wife.  He  then  proceeds  thus :  "  And  I 
do  further  direct  that  the  legacy  of  £300  given  to  Robert  Bass,  as  well  as  the  £1000 
given  to  Frederick  Ganning,  shall  not  be  paid  likewise  till  12  months  after  the 
decease  of  the  said  Frances  Reeve,  my  wife."  Now  a  direction  that  a  legacy  shall 
not  be  paid  until  the  expiration  of  a  certain  time  is,  in  effect,  a  direction  that  it 
shall  be  paid  at  the  expiration  of  that  time.  And  it  is  plain  that  the  testator 
considered  that,  by  his  will,  he  had  given  Ganning  a  legacy  of  £1000,  and  appointed 
[71]  a  time  for  payment  of  it.  Then,  by  this  third  codicil,  he  makes  an  alteration 
in  the  time  of  payment  appointed  by  his  will,  and  directs  that  the  legacy  shall  not 
be  paid  until  12  months  after  the  death  of  his  wife;  whereas,  by  his  will,  he  had 
directed  that  it  should  be  paid  within  12  months  after  that  event.  And  although  it 
is  true,  in  the  abstract,  that  the  republication  of  the  will  was  a  republication  of  the 
codicil,  yet,  taking  all  these  instruments  together,  my  opinion  is  that  there  is  a  gift 
of  a  legacy  of  £1000  to  Ganning. 
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[71]     Laltour  v.  Holcosibe.     March  17,  1842. 

Practke.     Parties.     Supplemental  Bill.     Dismissal. 

Where  a  bill  has  been  dismissed  for  want  of  prosecution  against  a  Defendant  who 
at  the  hearing  is  held  to  be  a  necessary  party  ;  the  Court  will  not  allow  the 
Plaintiff  to  bring  him  before  the  Court  again  by  supplemental  bill,  but  will  dismiss 
the  bill  with  costs. 

The  bill  was  filed  by  an  uncertificated  bankrupt  against  his  assignees  and  certain 
other  parties.  (See  ante,  vol.  viii.  p.  76.)  The  assignees  put  in  their  answer,  and 
afterwards  obtained  an  order  dismissing  the  bill,  as  against  themselves,  for  want  of 
prosecution,  with  costs. 

The  cause  now  came  on  to  be  heard  as  against  the  other  Defendants. 

Mr.  Bethell  and  Mr.  Beavan,  for  those  Defendants,  contended  that  the  assignees 
were  necessary  parties,  and  that  the  suit  could  not  be  heard  in  their  absence. 

Mr.  Wakefield,  Mr.  Koe  and  Mr.  Lovat,  for  the  Plaintifi',  contended  that  the 
assignees  were  not  necessary  parties. 

[72]  The  Yice-Chaxcellor,  however,  ruled  the  contrary. 

The  PlaintiflF's  counsel  then  asked  that  the  cause  might  stand  over,  and  that  the 
Plaintiff  might  be  at  liberty  to  file  a  supplemental  bill  for  the  purpose  of  bringing 
the  assignees  again  before  the  Court. 

The  Defendant's  counsel  opposed  the  application,  and  cited  Bierdermann  v.  Sei/mmir 
(1  Beav.  .594)  and  Tyler  v.  Bell  (1  Keen,  826,  and  2  Myl.  &  Cr.  89). 

The  Vice-Cha>'CELLOR  [Sir  L.  Shadwell].(l)  The  only  thing  asked  is  for  leave 
to  file  a  supplemental  bill  against  the  assignees.  I  am  of  opinion  1  ought  not  to  grant 
it ;  and  for  this  very  plain  reason  :  it  is  admitted  that  the  bill  was  properly  dismissed 
as  against  the  assignees  for  want  of  prosecution.  But  that  did  not  prevent  the 
institution  of  a  new  suit  against  them  :  and  I  have  yet  to  learn  that,  when  a  dismissal 
for  want  of  prosecution  is  ordered  against  one  Defendant,  the  Plaintiff  can  escape 
from  the  effects  of  the  order  by  filing  a  supplemental  bill :  and  I  am  of  opinion  that 
what  is  asked  cannot  be  allowed. 

I  am  asked,  expressly,  to  give  leave,  in  the  absence  of  those  who  have  obtained 
the  order  to  dismiss.  I  might  be  thereby  doing  a  great  act  of  injustice,  and  should 
be  deciding  in  the  absence  of  parties  concerned. 

The  bill  was  dismissed  against  them  in  November  1836,  and  this  application  is 
made  five  years  afterwards,  [73]  when,  in  all  probability,  they  have  abandoned  all 
thoughts  of  this  suit.  They  might  have  then  had  suiScient  evidence  of  the  fairness 
of  the  transaction,  which  may  now  have  perished.  It  appears  to  me  that,  after  what 
has  taken  place,  it  would  be  most  unjust  if  I  allowed  them  to  be  brought  back  again 
to  this  suit. 

The  bill  must,  therefore,  be  dismissed  with  costs. 


[73]     Watson  v.  Watson.    June  26,  1840. 

fFill.     Canstnidion. 

Testator  gave  annuities  to  three  of  his  relations,  and  directed  that,  if  the  annuities 
were  paid  by  the  interest  of  money  in  the  stocks,  at  the  death  of  the  different 
parties,  the  principal  should  be  divided  between  the  children  of  the  deceased.  One 
of  the  annuitants  had  five  children  living  at  the  testator's  death  ;  but  only  one  of 
them  survived  the  annuitant.  Held,  that  the  capital  of  the  stock  which  had  been 
proWded    to   answer   the  annuity  did    not   vest   in  the  surviving  child,  on    the 

(1)  The  judgment  is  given  ex  relatione. 
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annuitant's  death ;  but  vested,  on  the  testator's  death,  in  all  the  children  then 
living,  as  tenants  in  common. 

Thomas  Stalker,  by  his  will,  dated  the  29th  of  April  1811,  made  the  following 
amongst  other  bequests  :  "  I  give  and  bequeath  to  my  brother  Daniel's  children, 
Harriet  and  Maria,  £500  each  ;  Captain  James  Murray,  £100  ;  to  his  daughter,  Mary, 
£50 ;  to  my  nephew,  John  P.  Stalker,  £1000  ;  to  Edward  Owen,  of  AVood  Street, 
£50 ;  to  my  cousin,  Horace  Watson,  £300 ;  to  my  brother,  Joshua  Stalker,  £500 ; 
to  each  of  the  children  of  my  sister,  Dorothy  Martin  and  John  Martin,  £100  each  ; 
to  Dorothy  Martin  an  annuity  of  £30  a  year,  and,  after,  to  her  husband,  if  he  survives 
her;  to  Jane  Tunstall,  daughter  of  my  sister,  Jane  Tunstall,  £150;  to  my  sister, 
Mary  Tunstall,  an  annuity  of  £30  ;  to  William  Bell,  £100  ;  to  ray  brother  [74]  Joshua 
and  Esther,  his  wife,  an  annuity  of  £60  a  year,  to  go  to  the  survivor  ;  to  Mary  Stalker, 
eldest  daughter  of  my  brother  Joshua,  £200  ;  to  the  next  daughter,  £200,  to  be  paid 
when  of  age  ;  to  each  of  the  younger  children,  £100  to  be  kept  out  at  interest  and 
paid  when  of  age  :  and  I  appoint  my  brother,  Daniel  Stalker,  and  James  Watt  to  be 
my  executors,  to  see  the  preceding  carried  into  execution  ;  wishing  them  to  act  in 
such  manner  as  they  may  think  best  in  everything :  the  residue  of  my  property,  if 
any,  to  be  equally  divided  between  my  nephews  and  nieces :  if  the  annuities  are  paid 
by  the  interest  of  purchasing  money  in  the  stocks  :  at  the  death  of  tlie  different  parties, 
tiie  principal  to  he  dimied  between  the  children  of  the  deceased." 

The  testator  died  shortly  after  the  date  of  his  will.  At  his  death  John  Martin 
and  Dorothy,  his  wife,  had  six  children  living.  Five  of  them  died  in  the  lifetime  of 
John  Martin ;  and  the  Plaiutifif,  Daniel  Watson,  was  their  personal  representative. 
John  Martin  survived  his  wife  and  died  in  December  1839. 

Daniel  Stalker  survived  his  co-executor,  James  Watt,  and  afterwards  died.  The 
Defendant,  Horace  Watson,  was  his  executor. 

The  bill  was  filed  against  Horace  Watson  as  the  personal  representative  of  the 
testator,  and  also  against  Mary  Martin,  who  was  the  only  surviving  child  of  John 
and  Dorothy  Martin  :  and  the  question  was  whether  the  sum  of  stock  which  had  been 
purchased  out  of  the  testator's  assets,  to  answer  the  payments  of  the  annuity  of  £30, 
bequeathed  to  Dorothy  Martin  and  John  Martin,  vested  in  Mary  Martin  on  her 
father's  death ;  or  whe-[75]-ther  it  vested  in  her  and  her  deceased  brothers  and 
sisters  on  the  testator's  death. 

Mr.  Knight  Bruce  and  Mr.  Cooke,  for  the  Plaintiff.  The  gift  of  the  principal  of 
the  sum  of  stock  is  an  immediate  gift :  the  enjoyment  of  it  only  is  postponed.  The 
bequests  of  £100  each  to  the  children  of  Dorothy  and  John  Martin  are  bequests  to 
children  living  at  the  testator's  death  :  and  the  bequest  of  the  residue  is  to  the 
testator's  nephews  and  nieces  living  at  the  same  time. 

Mr.  Jacob  and  Mr.  Chandless,  for  Horace  Watson,  the  testator's  personal 
representative. 

Mr.  Follett,  for  Mary  Martin.  There  is  no  gift  of  the  principal  of  the  sum  of 
stock  until  after  the  death  of  the  surviving  annuitant :  in  such  a  case  the  period  of 
distribution  and  of  the  gift  is  the  same.  At  the  testator's  death  there  was  no  fund 
that  could  vest  in  the  children  of  the  annuitants.  Where  the  principal  of  a  fund  is 
given  and  a  life  interest  is  taken  out  of  it,  it  vests  immediately  ;  but  not  so  where 
there  is  no  immediate  gift.  In  Pope  v.  Uniitcombe  (3  Russ.  124)  the  Lord  Chancellor 
says  :  "  By  the  terms  of  this  will,  the  interest  of  the  residue  was  given  by  the  testatrix 
to  her  brother,  AVilliam  Pope  ;  and  the  executors  were  authorized  to  place  out  the  fund 
as  they  should  think  proper,  during  his  life  ;  and,  from  and  after  the  death  of  William 
Pope,  the  residue  itself  was  given  to  the  executors,  in  trust  for  the  persons  therein 
named,  and  the  survivors  and  survivor  of  them,  share  and  share  alike,  to  be  paid  [76] 
or  assigned  to  them  respectively  as  they  should  attain  the  age  of  21  years,  with 
interest  in  the  meantime  until  they  should  be  entitled  unto  and  should  receive  their 
shares  respectively.  By  this  will  the  testatrix  bequeathed  only  the  interest  of  the 
fund  during  the  life  of  William  Pope ;  the  principal  was  not  given  until  after  his 
death.  That  also  was  the  period  assigned  by  the  testatrix  for  the  distribution  of 
their  proportions  of  the  fund  among  such  of  the  legatees  as  were  then  of  the  age  of 
21,  and  from  which  the  division  of  the  interest  was  to  be  made  with  reference  to 
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those  who  had  not  attained  that  age.  I  think,  therefore,  that  those  only  of  the 
legatees  who  were  li\'ing  at  the  death  of  William  Pope  are  entitled  to  share  this 
property."  In  the  present  case  there  is  no  immediate  gift  except  of  the  annuity ; 
the  principal  is  not  given  until  after  the  death  of  the  surviving  annuitant :  and, 
consequently,  my  client,  who  was  the  only  child  of  the  annuitants  who  was  then 
li\ing,  is  entitled  to  the  whole  fund. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  do  not  see  much  resemblance 
between  this  case  and  the  case  cited  :  as  there,  the  question  was  who  was  to  take 
under  the  description  of  survivors  and  survivor. 

In  this  case  the  testator,  besides  his  sisters  Dorothy  Martin  and  Mary  Tunstall  and 
his  brother  Joshua,  to  each  of  whom  he  gives  an  annuity,  mentions  another  sister,  Jane, 
and  another  brother,  Daniel,  and  makes  certain  gifts  to  their  children,  whom  he  names. 
Then  he  gives  the  three  annuities ;  and,  in  a  subsequent  part  of  his  will,  he  says  : 
"  The  residue  of  my  property,  if  any,  to  be  equally  divided  between  my  nephews  and 
nieces."  That,  therefore,  is  a  gift  to  all  the  persons  answering  the  description  of  his 
nephews  and  nieces,  [77]  whether  before  mentioned  or  not.  Then  he  says  :  "  If  the 
annuities  are  paid  by  the  interest  of  purchasing  money  in  the  stocks ;  at  the  death  of 
the  different  parties,  the  principal  to  be  divided  between  the  children  of  the  deceased." 
Now,  as  the  annuitants  were  only  three  out  of  five  of  his  brothers  and  sisters,  it  is 
plain  to  me  that  he  meant  to  make,  by  this  last  clause,  a  bequest  different  from  the 
gift  of  the  residue  to  his  nephews  and  nieces  :  that  is,  to  the  children  of  all  his 
brothers  and  sisters.  And  in  my  opinion  the  true  construction  of  the  last  bequest  in 
the  will  is  that,  as  each  annuitant  dies,  the  principal  of  the  stock  purchased  to  answer 
the  annuity  is  to  be  divided  between  the  children  of  that  annuitant ;  so  that  it  is,  in 
effect,  an  immediate  gift  in  remainder  to  all  the  children  of  the  annuitant ;  and, 
therefore,  the  children  of  the  annuitant  linng  at  the  death  of  the  testator  took  a 
vested  interest  in  the  principal  of  the  stock,  as  tenants  in  common. 


[78]    Empringham  v.  Short.    Jul//  4,  6,  29,  1840. 

Practice.     Report.     Confirmation. 

On  a  motion  to  commit  a  Defendant  for  a  contempt,  the  Defendant  undertook  to 
make  reparation  for  the  act  complained  of.  Whereupon  the  Master  was  directed 
to  inquire  what  reparation  the  Defendant  ought  to  make  ;  and  he  was  ordered  to 
make  such  reparation  accordingly  ;  and  to  pay  to  the  Plaintiff  the  costs  of  the 
application  and  consequent  thereon.  Held,  that  the  report  made  in  obedience  to 
the  order  did  not  require  confirmation. 

On  the  hearing  of  a  motion  to  commit  the  Defendant  for  breach  of  an  injunction, 
by  which  he  was  restrained  from  committing  waste  on  part  of  the  estates  of  the 
testator  in  the  cause,  the  Defendant  undertook,  by  his  counsel,  to  make  such  repara- 
tion for  the  damage  done  by  him  as  the  Master  should  award  ;  and,  thereupon,  an 
order  dated  the  2.5th  of  May  1839  was  made,  which,  after  referring  to  the  under- 
taking, proceeded  thus :  "  This  Court  doth  order  that  it  be  referred  to  the  Master  of 
this  Court  in  rotation,  to  inquire  what  reparation  the  Defendant,  James  Short,  ought 
to  make  for  the  damage  done  to  the  testator's  estate,  in  ploughing  up  the  12a.  Ir. 
4p.  of  pasture  land  in  the  pleadings  mentioned,  and  sowing  the  same  with  mustard, 
flax  and  poppy  seed ;  and  it  is  ordered  that  the  Defendant,  James  Short,  do  make 
such  reparation  accordingly,  and  pay  unto  the  Plaintiff  the  costs  of  this  application 
and  of  the  said  inquiry,  and  consequent  thereon,  to  be  taxed  by  the  Master." 

On  the  9th  of  November  1839  the  Master,  in  obedience  to  that  order,  reported  as 
follows  :^"  I  am  of  opinion  that  the  reparation  which  the  said  Defendant,  James 
Short,  ought  to  make  for  the  damage  done  to  the  said  testator's  estate,  in  ploughing 
up  the  12a.  Ir.  -Ip.  of  pasture  land  in  the  pleadings  mentioned,  and  sowing  the 
same  with  mustard,  flax  and  poppy  seed,  is  the  sum  of  £1-50,  to  be  paid  by  him  into 
the  bank  to  the  credit  of  this  cause  :  and  that  the  said  Defendant,  James  Short,  shall 


g04  EMPRINGHAM    V.    SHORT  11  SIM.  79 

be  permitted  to  use  the  [79]  said  land  as  arable  land  in  future,  treating  the  same  in 
a  t'ood  and  husbandlike  manner ;  and  that  he  shall  take  therefrom  no  more  than  two 
crops  of  corn  in  succession,  without  fallowing,  one  of  such  crops  only  to  be  wheat  : 
and  shall  not,  in  future,  plant  or  sow  on  the  said  land  any  mustard,  flax,  hemp, 
poppy  seed,  woad  or  other  injurious  roots  or  seeds,  or  permit  any  cole  or  turnips  to 
stand  thereon  for  a  crop  of  seed  ;  and  the  said  Defendant  is  to  make  such  reparation 
accordingly  as  the  said  order  directs ;  and  the  bill  of  costs  of  the  said  Plaintiff,  of 
the  application  for  the  said  order  and  of  the  said  inquiry  and  consequent  thereon, 
amounting  to  the  sum  of  £51,  7s.  lOd.,  I  have  taxed  at  the  sum  of  £48,  Os.  2d.  :  and 
the  same  is  to  be  paid  by  the  said  Defendant,  James  Short,  to  the  said  Plaintiff,  as 
the  said  order  also  directs. "(1) 

The  Plaintiff  did  not  move  to  confirm  the  report ;  but,  on  the  2.5th  of  November 
1839,  he  obtained  an  order,  on  notice,  for  payment  of  the  £150  into  Court,  pursuant 
to  the  report. 

Mr.  Knight  Bruce  and  Mr.  Sharpe,  for  the  Defendant,  now  moved  to  discharge 
that  order  for  irregularity,  on  the  ground  that  it  had  been  obtained  without  the 
report  being  confirmed  ;  whereby  the  Defendant  was  prevented  from  excepting  to  the 
report  as  he  had  intended  to  do.  They  cited  Chenncll  v.  Martin  (ante,  vol.  iv.  p.  340), 
and  Scott  v.  Livesey  (2  Sim.  &  Stu.  300),  and  2  Smith's  Pract.  357. 

[80]  Mr.  Jacob  and  Mr.  W.  M.  James,  for  the  Plaintiff,  said  that,  as  the  report 
had  been  made  in  pursuance  of  an  interlocutory  order,  it  did  not  require  confirmation  ; 
and  that  it  appeared,  from  the  order,  that  the  report  to  be  made  in  pursuance  of  it 
was  to  be  final ;  for  otherwise  it  would  have  concluded  in  the  following  words  : — 
"  And  thereupon  such  further  order  shall  be  made  as  shall  be  just :  "  and,  moreover, 
it  directed  the  Defendant  to  make  the  reparation,  and  to  pay  to  the  Plaintiff  the  costs 
of  the  application  and  consequent  thereon. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  have  had  a  conversation  with  the 
registrar  upon  the  subject  of  the  order  sought  to  be  discharged  in  this  case  ;  and  I 
find  that  it  is  difficult  to  determine,  by  any  general  rule,  what  are  the  reports  which 
this  Court  requires  to  be  confirmed,  and  what  are  those  reports  which  are  taken  to 
be  sufficient  for  the  Court  to  act  upon  though  they  be  not  confirmed.  With  respect 
to  the  latter  class  of  reports,  it  seems  to  be  rather  singular  that,  notwithstanding 
they  do  not  require  confirmation,  yet  they  may  be  excepted  to. 

But  when  I  look  at  this  particular  report,  coupled  with  the  order  which  gave  rise 
to  it,  and  see  the  way  in  which  the  order  was  drawn  up,  I  cannot  but  think  that  it  is 
a  report  which  ought  to  have  been  confirmed  ;  and  that  it  was  quite  a  surprise  upon 
the  Defendant  to  move,  in  the  way  that  was  done,  that  the  money  should  be  paid 
into  Court. 

The  order  of  reference  in  this  case  was  of  a  very  special  kind ;  and,  under  it,  the 
Master  finds  what  sum  ought  to  be  paid  by  way  of  reparation  for  the  damage  done 
to  that  part  of  the  testator's  estate  which  was  in  [81]  the  Defendant's  possession  ; 
and  that  that  sum  ought  to  be  paid  by  the  Defendant  into  Court  to  the  credit  of  the 
cause.  Then  the  Master  goes  on  to  state,  as  part  of  his  finding,  the  particular  mode 
of  using  the  land  in  future. 

Now  the  Court  was  not  asked,  by  the  notice  of  motion  upon  which  the  order  of 
the  25th  November  was  made,  to  confirm  the  report ;  but  to  carry  only  a  portion  of 
it  into  execution.  The  Defendant  had  carried  in  objections  to  the  report ;  and  it 
strikes  me  that,  if  the  notice  of  motion  had  been  to  confirm  the  report,  he  would  have 
seen  what  was  the  object  of  the  party,  and  most  probably  would  have  matured  his 
objections  into  exceptions.  But  the  particular  mode  in  which  the  notice  was  given 
appears  to  me  to  have  thrown  him  off  his  guard. 

I  cannot  but  think  that  the  report,  upon  the  face  of  it,  is  one  that  required  con- 
firmation, and  that  the  order  that  was  drawn  up  was  wrong  :  and  the  registrai- 
informs  me  that,  if  his  attention  had  been  called  to  the  report,  he  would  not  have 
drawn  up  the  order  without  the  report  being  confirmed. 

(1)  That  part  of  the  above  report  which  relates  to  the  mode  of  cultivating  the 
land  in  future  seems  not  to  have  been  warranted  by  the  order. 
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The  consequence  is  that  the  order  of  the  25th  of  November  1839  must  be  dis- 
charged with  costs. 

On  the  29th  of  July  the  Plaintiff  moved  Lord  Cottenham,  C,  to  discharge  the 
Vice-Chancellor's  order. 

His  Lordship  said  that  the  order  of  the  25th  of  May  was  final ;  that  it  directed 
the  Defendant  to  make  the  reparation  when  the  amount  should  be  ascertained  by 
[82]  the  Master  :  and  his  Lordship  granted  the  motion,  and  directed  the  Defendant 
to  pay  the  costs  of  the  application  made  to  the  Vice-Chancellor. 


[82]    Stopford  v.  Lord  Canterbury.    Mij  1,  2,  1840. 

[S.  C.  i  Jur.  842.] 

Infant.     Maintenance.     Parties. 

A.,  on  his  son's  marriage,  vested  certain  funds  in  trustees,  in  trust,  after  the  deaths 
of  himself  and  his  son,  for  the  daughters  of  the  marriage  at  the  usual  periods,  and, 
in  the  meantime,  to  apply  the  income  of  each  daughter's  share,  or  so  much  thereof 
as  the  trustees  should  think  proper,  for  her  maintenance  and  education.  The  son 
died,  leaving  an  only  daughter,  an  infant.  Her  mother  married  again.  The  infant, 
to  whom  no  guardian  was  appointed,  was  maintained  and  educated  by  her  mother 
and  step-father  ;  and  A.  paid  them,  first,  £200,  and  afterwards  £300  a  year,  on  the 
infant's  account ;  and,  upon  A.'s  death,  his  widow  continued  to  pay  the  £300  a 
year,  and  received  the  income  of  the  trust  funds  for  her  own  benefit,  conceiving 
that  she  was  entitled  so  to  do  under  A.'s  will.  The  infant  being  about  to  be 
married,  the  settlement  was  referred  to ;  and  it  was  then  discovered  that  the 
income  of  the  trust  funds  amounted  to  £800  a  year.  Whereupon  the  mother  and 
her  second  husband,  who  had  expended  much  more  than  £300  a  year  in  the 
infant's  maintenance  and  education,  filed  a  bill  against  A.'s  widow  and  the  trustees 
(but  without  making  the  infant  or  her  husband  parties),  in  order  to  recover  their 
extra  expenditure.  The  trustees  admitted  that  the  extra  expenditure  had  been 
properly  incurred,  and  that  they  should  have  increased  the  allowance  for  the  infant 
had  they  been  applied  to.  The  Court  directed  the  Master  to  inquire  what  was 
proper  to  be  allowed  to  the  Plaintiffs  for  the  infant's  maintenance  and  education 
from  A.'s  death  until  the  infant's  marriage. 

By  the  settlement  on  the  marriage  of  Richard  John  Tibbits,  the  son  of  Charles 
Tibbits,  with  Horatia  Elizabeth  Lockwood,  dated  in  April  1817,  certain  estates  in 
Warwickshire,  the  property  of  Charles  Tibbits,  were  limited  to  Charles  Tibbits  for 
life,  with  remainder  to  R.  J.  Tibbits  for  life,  with  remainder  to  the  first  and  other 
sons  of  the  marriage,  successively,  in  tail  male,  [83]  with  remainder  to  trustees,  for 
the  term  of  600  years,  upon  trust  to  raise  the  sum  of  £10,000  for  or  towards  the 
portion  of  the  daughter  or  daughters  of  the  marriage,  and  to  be  paid  to  and  become 
vested  in  her  or  them  on  her  or  their  attaining  21,  or  marrying  under  that  age  :  and 
it  was  declared  that  the  trustees  should  stand  possessed  of  the  sum  of  £13,793  consols 
therein  mentioned,  in  trust  for  Charles  Tibbits  for  his  life,  and,  after  his  decease,  in 
trust  for  Richard  John  Tibbits  for  his  life,  and,  after  the  decease  of  the  survivor  of 
them,  upon  the  trusts  thereinafter  declared  :  and  it  was  thereby  declared  that,  when 
certain  stocks,  funds  and  securities  constituting  the  portion  of  Horatia  Charlotte 
Lockwood  should  be  transferred  to  the  trustees,  pursuant  to  the  trusts  and  directions 
thereinbefore  contained,  (1)  the  trustees  should  stand  possessed  thereof  in  trust  for 
R.  J.  Tibbits  during  his  life ;  and  that,  subject  thereto  and  to  the  trusts  therein- 
before declared  concerning  the  £13,793  consols,  the  trustees  should  stand  possessed 
thereof  and  of  the  stocks,  funds  and  securities  so  constituting  the  portion  of  Horatia 
C.  Lockwood,  in  trust  for  the  children  of  the  marriage  (except  an  eldest  or  only  son) 

(1)  It  did  not  appear  that  these  funds  were  ever  transferred. 
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who,  being  sons,  should  attain  21,  or,  being  daughters,  should  attain  that  age  or 
marry  under  it ;  and  if,  at  the  death  of  the  survivor  of  Charles  Tibbits  and  Eichard 
John  Tibbits,  there  should  be  living  any  child  who  should  not  then  have  attained  a 
vested  interest  under  the  last-mentioned  trust,  then  upon  trust  to  pay  the  dividends 
of  such  child's  presumptive  share  of  the  trust  fund,  or  so  much  of  such  dividends  as  the 
trustees  should  think  proper,  in  and  towards  the  maintenance  and  education  of  such  child, 
until  his  or  her  share  should  become  vested  and  payable  ;  and  to  lay  out  the  residue 
of  such  [84]  dividends  to  accumulate,  and  the  accumulations  to  be  held  upon  the  same 
trusts  as  the  share  out  of  which  they  should  have  arisen  should,  for  the  time  being, 
be  subject  to. 

Eichard  John  Tibbits  died  in  1821,  leaving  his  wife  surviving,  and  also  a  daughter, 
Mary  Isabella  Tibbits,  then  only  two  years  and  a  half  old,  who  was  the  only  issue  of 
the  man-iage. 

From  the  death  of  Eichard  John  Tibbits  until  the  death  of  Chai'les  Tibbits  the 
latter  paid  to  Horatio  Charlotte  Tibbits  £200  a  year  for  the  maintenance  and  education 
of  Mary  Isabella  Tibbits ;  and,  after  she  attained  the  age  of  seven  years,  he,  in  conse- 
quence of  an  application  made  to  him  by  H.  C.  Tibbits,  paid  her  yearly  the  further 
sum  of  £100  for  the  same  purpose ;  and  the  £300  a  year  continued  to  be  paid  during 
the  lifetime  of  C.  Tibbits,  on  the  footing  that  the  whole  amount  provided  for  the 
maintenance  of  the  infant,  by  the  settlement,  was  the  sum  of  £200  a  year,  and  that 
the  further  sum  of  £100  a  year  was  paid  by  way  of  gift  by  Charles  Tibbits. 

Charles  Tibbits,  being  seized  in  fee  of  the  Warwickshire  estates,  subject  to  the 
limitations  and  trusts  of  the  settlement,  and  also  of  estates  in  Northamptonshire  and 
Buckinghamshire,  made  his  will,  dated  the  18th  of  June  1828;  and,  thereby,  after 
reciting  that,  in  consequence  of  his  son,  Eichard  John  Tibbits,  having  died  without 
issue  male,  he  was  seized  in  fee  of  the  Warwickshire  estates,  subject  to  the  term  of 
600  years  created  by  his  son's  settlement,  for  raising  £10,000  for  the  portion  of  an 
only  daughter  of  the  marriage,  to  vest  in  her  at  21  or  on  marriage,  with  power  to 
the  trustees  of  the  term  to  raise  such  sum  annually  for  the  maintenance  of  such  [85] 
daughter,  until  her  portion  should  become  payable,  as  they  should  think  fit,  not 
exceeding  the  interest  of  her  portion  at  the  rate  of  four  per  cent,  per  annum ;  and 
that  his  estate  in  Northamptonshire  was  vested  in  him  in  fee,  subject  to  a  rent-charge 
of  £1200  per  annum  payable,  thereout,  to  his  daughter-in-law,  Horatio  Charlot'te 
Tibbits,  for  her  jointure,  and  to  a  term  of  500  years  for  better  securing  that  jointure, 
and  for  raising,  in  the  event  which  had  happened  of  the  death  of  his  son  in  his  life- 
time leaving  issue  of  his  marriage,  a  yearly  sum  of  £200,  during  the  testator's  life,  for 
the  maintenance  of  the  child  of  that  marriage ;  and  that  his  granddaughter,  Mary 
Isabella  Tibbits,  would,  in  case  of  her  surviving  him  and  attaining  the  age  of  21 
years  or  being  married,  be  entitled,  under  the  trusts  declared  in  the  settlement  of 
his  Warwickshire  estates,  to  the  sum  of  £13,793  consols,  and  would,  under  the  same 
settlement,  be  entitled,  in  case  of  her  surviving  her  mother,  to  have  the  interest  of 
her  mother's  portion  applied  for  or  towards  her  maintenance  during  her  minority ; 
he  devised  his  estates  in  the  three  counties  before  mentioned  and  elsewhere  to  trustees 
for  200  years,  to  commence  from  the  day  of  his  decease,  upon  the  trusts  thereinafter 
declared,  and,  subject  thereto,  to  the  use  of  his  wife,  Mary  Tibbits,  for  her  life,  with 
divers  remainders  over ;  and  he  declared  the  trusts  of  the  term  of  200  years  to  be 
for  raising  the  yearly  sum  of  £600  to  be  applied  in  keeping  his  man.sion-houses  in 
Northamptonshire  and  Bryanstone  Square  in  repair ;  and,  "if  the  determination  of 
the  estate  thereinbefore  limited  to  his  wife  should  happen  during  the  minority  of 
his  granddaughter,  Mary  Isabella  Tibbits,  then  that  the  trustees  of"  the  term  should, 
during  the  minority  of  his  granddaughter,  receive  the  rents  of  the  devised  estates,  and, 
after  applying  the  annual  sum  of  £600  in  the  manner  before  mentioned,  should  apply 
[86]  the  surplus  thereof  or  so  much  thereof  as  they,  in  their  discretion,  should  think 
fit,  for  the  maintenance,  education  or  benefit  of  his  granddaughter,  in  such  manner  as 
to  them,  in  their  uncontrolled  discretion,  should  seem  meet,  or,  if  Horatio  Charlotte 
Tibbits  should  be  living  and  remaining  his  son's  widow,  to  pay  such  surplus  or  any 
part  thereof,  at  their  or  his  uncontrolled  discretion,  to  Horatio  Charlotte  Tibbits, 
being  a  widow  as  aforesaid,  for  the  better  support  and  maintenance  of  herself  and 
Mary  Isabella  Tibbits   and   the   education    of   the   latter;   and   to   accumulate   the 
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residue  of  the  rents  of  the  devised  estates,  and  to  stand  possessed  of  the  accumulations 
in  trust  to  transfer  the  same  to  Mary  Isabella  Tibbits  on  her  attaining  21  or  being 
married  ;  and  he  appointed  his  wife  the  executrix  of  his  will. 

After  the  date  of  the  will  Horatio  Charlotte  Tibbits  married  Colonel  Stopford, 
with  the  approbation  of  the  testator ;  and  the  testator  afterwards  made  a  codicil  to 
his  will  by  which  he  bequeathed  a  leasehold  house  in  Connaught  Square,  which  he  had 
purchased,  to  trustees  in  trust  to  permit  Colonel  and  Mrs.  Stopford  and  the  survivor 
of  them  to  have  the  use  and  enjoyment  thereof  during  their  lives  and  the  life  of  the 
survivor  rent  free ;  and  he  directed  his  executors  to  pay  the  ground  rent  of  the  house 
out  of  his  personal  estate,  and  that,  subject  thereto,  the  house  should  be  considered 
as  part  of  his  personal  estate. 

The  testator  died  on  the  19th  of  July  1830;  and,  on  his  death,  Mary  Tibbits 
entered  into  the  possession  or  receipt  of  the  rents  of  his  real  estates,  and  into  the 
receipt  of  the  dividends  of  the  £13,793  consols,  and  she  continued  in  such  possession 
or  receipt  at  the  institution  of  the  suit. 

[87]  The  bill,  which  was  filed  in  December  1837  by  Colonel  and  Mrs.  Stopford 
against  the  trustees  of  the  settlement  and  Mary  Tibbits,  after  stating  as  above, 
alleged  that  the  infant  resided  with  the  Plaintitl's  until  her  marriage,  and  that  Mary 
Tibbits  paid  to  the  Plaintiffs  the  yearly  sum  of  £300 ;  and  that  the  same  was  paid  to 
them  as  the  whole  amount  to  which  the  infant  was  entitled  for  her  maintenance  and 
education  under  the  trusts  of  the  settlement ;  and  that  the  Plaintifl's  were  given  to 
understand,  and  did,  in  fact,  understand  and  believe,  until  the  time  after  mentioned, 
that  that  yearly  sum  was  the  full  amount  of  the  provision  secured,  under  the  trusts 
of  the  settlement,  for  the  infant's  maintenance  and  education  ;  that  the  Plaintitl's 
maintained  and  educated  the  infant  in  a  manner  suitable  to  her  station  in  society, 
and  applied  the  £300  a  year  for  that  purpose  ;  but  the  expense  incurred  by  the 
Plaintilis  in  respect  of  the  infant's  maintenance  and  education  considerably  exceeded 
that  sum  ;  that,  early  in  the  year  1836,  the  Plaintiffs  applied  to  Mary  Tibbits  to 
increase  the  allowance  ;  but  she  refused  so  to  do ;  that,  in  1837,  upon  the  occasion  of 
the  treaty  for  the  infant's  marriage,(l)  it  was  necessary  to  refer  to  the  settlement  ; 
and  the  Plaintitt's  then  ascertained,  for  the  first  time,  that  the  funds  applicable  for 
the  infant's  maintenance  greatly  exceeded  £300  a  year,  and  would  have  been 
sufficient  to  indemnify  the  Plaintiffs  for  the  expenses  incurred  by  them  in  the  infant's 
maintenance  and  education  ;  that,  with  the  exception  of  the  £300  a  year,  Mary  Tibbits 
had  received  and  applied  for  her  own  purposes  the  whole  amount  of  the  rents  of  the 
manors,  messuages,  &c.,  stocks  and  funds  out  of  which  the  amount  properly  applicable 
for  the  infant's  main-[88]-tenance  and  education  ought,  pursuant  to  the  trusts  of  the 
settlement,  to  have  been  paid  ;  that,  upon  discovering  the  amount  of  the  funds 
provided  for  the  infant's  maintenance  and  education,  the  Plaintiffs  applied  to  Mury 
Tibbits  to  pay  them  a  sufficient  sum  to  defray  the  expenses  incurred  by  them  as 
before  mentioned  ;  but  she  refused  to  make  them  any  payment  beyond  the  £300  a 
year. 

The  bill  prayed  that  the  Defendants  might  be  decreed  to  pay  to  the  Plaintiffs, 
under  the  trusts  of  the  settlement,  the  full  amount  of  the  expenses  incurred  by  the 
Plaintiffs  in  respect  of  the  infant's  maintenance  and  education  beyond  the  £300  a 
year :  and,  if  necessary,  that  it  might  be  referred  to  the  Master  to  take  an  account 
of  the  amount  proper  to  be  allowed  to  the  Plaintiffs  in  respect  of  the  infant's  main- 
tenance and  education  beyond  the  £300  a  year ;  and  that  the  Defendants  might  be 
decreed  to  pay  to  the  Plaintiffs  what  the  Master  should  find  to  be  the  proper  amount 
to  be  paid  to  them  for  that  purpose. 

The  Defendant,  Mary  Tibbits,  in  her  answer,  set  forth  a  part  of  the  testator's  will, 
not  contained  in  the  bill,  by  which  the  testator  devised  all  his  real  estates,  after  her 
decease,  to  the  infant  and  her  sons  and  daughters  in  strict  settlement,  and  declared 
that  such  devise  was  made  upon  condition  that  the  infant,  either  alone  or  together 
with  any  husband  whom  she  might  marry,  should,  within  12  calendar  months  next 
after  she  should  have  become  competent  in  that  behalf,  upon  being  requested  so  to 

(1)  The  infant  married  Lord  Hood  in  June  1837. 
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do  by  the  trustees  of  the  testator's  residuary  personal  estate,  release  his  Warwickshire 
estates  from  the  £10,000  and  the  interest  thereof,  and  should,  within  the  like  period, 
assign  the  £13,793  consols,  and  also  [89]  her  mother's  portion,  to  the  last-mentioned 
trustees,  upon  the  trusts  thereinafter  declared  of  such  residue ;  and  that,  in  case  the 
infant  or  her  husband  should  refuse  or  neglect  to  make  such  release  or  assignment, 
then  all  the  limitations  therein  contained  to  or  in  favour  of  the  infant  or  her  issue 
should  cease.  The  answer  then  stated  that  the  residue  of  the  testator's  personal 
estate  was  by  his  will  bequeathed  to  trustees  in  trust,  to  be  invested  in  the  purchase 
of  real  estates  to  be  settled  to  the  same  uses  as  the  devised  estates,  with  directions 
that  the  interest,  dividends  and  annual  produce  of  such  residue  should,  in  the  mean- 
time, go  and  be  paid  to  such  person  or  persons  as  the  rents  of  the  estates  to  be 
purchased  would  have  gone  in  case  such  purchases  had  been  made.  The  answer  also 
stated  that  from  1830  to  1835,  both  inclusive,  the  infant  and  her  governess  and  maid- 
servant had  resided  for  several  months  in  each  year  with  the  Defendant ;  that  from 
1830  to  1837  the  Defendant  had  paid  for  the  salary  of  the  governess  and  otherwise 
for  the  infant's  use  or  benefit  sums  amounting  in  the  whole  to  £1980;  that  she  did 
not  believe  that  the  £300  a  year  was  insufficient  to  meet  such  of  the  expenses  of 
maintaining  and  educating  the  infant  in  a  manner  suitable  to  her  station  in  society 
as  were  borne  by  the  Plaintiffs,  or  that  the  expenses  incurred  by  the  Plaintiffs  in 
respect  of  the  infant's  maintenance  and  education  did  considerably  exceed  £300  a 
year  ;  that  she  considered  that  the  amount  of  expenditure  in  respect  of  the  mainten- 
ance and  education  of  the  infant,  except  the  yearly  sum  of  £200,  was,  by  her  late 
husband's  will,  left  in  her  discretion  ;  and  she  was  led  to  suppose  that  the  £200  a 
year  continued  payable  for  the  infant's  maintenance,  under  the  settlement,  from  the 
circumstance  of  an  abstract  of  the  will  having  been  delivered  to  her,  in  which  it  was 
omitted  to  be  stated  that  the  £200  a  year  [90]  was  payable  during  the  testator's  life 
onl}^ ;  and  that  she  acted  throughout  under  that  impression.  The  Defendant,  at  the 
conclusion  of  her  answer,  claimed  the  same  benefit  from  it  as  if  she  had  demurred  to 
the  bill  for  want  of  equity. 

The  trustees  in  their  answer  said  that  they  believed  that  the  sums  expended  by 
the  Plaiiitifl's  in  the  infant's  maintenance  and  education  considerably  exceeded  £300 
a  year;  that  in  1837  they  received  from  the  Plaintiffs  a  statement  of  such  expenses, 
and,  having  been  advised  that  the  same  was  just  and  reasonable,  they  wrote  a  letter 
to  the  Defendant,  Mary  Tibbits,  in  which  they  stated  that  they  were  bound  to  con- 
sider the  claim  which  was  made  in  January  1830  upon  her  for  an  increase  of  the 
infant's  maintenance  from  that  time,  to  stand  in  the  same  situation  as  if  it  had  been 
made  upon  them  personally  ;  and  that  they  were  of  opinion  that  if  the  claim  had  been 
made  upon  them,  they  should  have  awarded  an  allowance  of  £700  a  year,  from 
January  1836  to  the  then  present  time;  and  that  they  were  of  opinion  that  the 
payments  made  by  Mary  Tibbits  to  Mrs.  Stopford,  from  1831  inclusive  to  January 
1836,  ought  to  be  made  up  to  £5.50  per  annum,  which  would  not  reach  the  actual 
expenditure  incurred  ;  and  that  from  January  1836  down  to  the  then  present  time 
the  payment  ought  to  have  been  made  after  the  rate  of  £700  per  annum.  The 
trustees  further  said  that  if  the  Plaintiffs  had  applied  to  them  at  an  early  period  for 
an  increase  of  the  allowance  for  the  infant's  maintenance,  they  should  have  been 
ready  and  willing  to  have  made  such  an  addition  thereto,  by  virtue  of  the  discretionary 
power  vested  in  them,  as  to  them  should  have  appeared  just  and  reasonable  ;  and  that 
they  were  satisfied  that  the  expenses  incurred  by  the  Plaintiffs  in  the  infant's  [91] 
maintenance  and  education  had  been  properly  incurred,  and  that  the  Plaintiffs  ought 
to  be  repaid  the  same. 

Mr.  Knight  Bruce  and  Mr.  James,  for  the  Plaintiffs.  The  trustees,  not  being 
aware  of  the  nature  of  their  trust  and  no  application  having  been  made  to  them 
respecting  the  infant's  maintenance,  allowed  Mrs.  Tibbits  to  receive  the  whole  of  the 
rents  of  the  estate  and  of  the  dividends  of  the  stock  out  of  which  the  maintenance 
was  to  come.  They  admit,  however,  in  their  answer,  that  the  sum  which  was  paid 
for  the  infant's  maintenance  was  inadequate,  and  that  if  an  application  had  been  made 
to  them,  they  should  have  exercised  the  discretion  given  to  them  by  the  settlement, 
and  granted  a  considerable  increase.  Mrs.  Tibbits  must  be  taken  to  have  had  notice 
of  the  trust ;  and  as  the  funds  which  were  subject  to  the  trust  have  come  into  her  hands, 
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she  has  become  a  trustee  of  them.  The  real  fact  is  that  all  parties  have  acted  under 
a  mistake  ;  and  on  that  ground  the  Court  ought  to  interfere. 

The  case  of  Maherh/  v.  Turton  (14  Ves.  499)  is  a  strong  authority  for  allowing  past 
maintenance  in  the  present  case. 

Mr.  Stuart  and  Mr.  K.  Parker,  for  the  trustees,  said  that  their  clients  considered 
the  claim  made  by  the  Plaintiffs  to  be  fair  and  reasonable,  but  that  they  left  it  to  the 
decision  of  the  Court. 

Mr.  Jacob  and  Mr.  Stinton,  for  Mrs.  Tibbits.  The  case  of  Maherly  v.  Turton  is 
distinguishable  from  the  present ;  for  in  that  case,  there  being  no  [92]  acting  trustee, 
the  father  of  the  infants  had  received  the  income  of  the  trust  fund  and  applied  it  for 
the  maintenance  of  his  children,  and  the  only  question  was  whether  he  ought  to  be 
allowed  the  sums  which  he  had  so  applied  ;  and,  therefore,  it  was  referred  to  the 
Master  to  enquire  whether  it  would  have  been  reasonable  and  proper  for  the  trustees 
to  apply  any  and  what  part  of  the  income  of  the  fund  for  the  children's  maintenance. 

The  bill  alleges  that  for  seven  years  the  infant  resided  with  the  Plaintirts  and 
was  maintained  by  them,  and  that  they  expended  much  more  than  £300  a  year  on 
account  of  her  maintenance ;  but  Mrs.  Tibbits,  in  her  answer,  expressly  denies  those 
allegations,  and  there  is  no  evidence  in  support  of  them.  She  swears  that,  during  the 
first  five  years,  the  infant,  for  several  months  in  each  year,  resided  with  and  was 
maintained  by  her,  and  that  she  paid  the  governess's  salary  and  defrayed  other 
expenses  to  a  large  amount  on  the  infant's  account ;  and  that  the  £300  a  year  was 
sufficient  to  meet  all  the  expenses  which  the  Plaintiflfs  incurred  on  the  infant's  account. 
So  that  not  only  is  there  no  evidence  of  any  extra  expenditure  on  the  part  of  the 
Plaintiffs ;  but,  if  the  Court  were  to  enforce  the  claim  made  by  the  bill,  Mrs.  Tibbits 
would  have  to  pay  twice  for  the  infant's  maintenance. 

It  is  difficult  to  discover  the  principle  upon  which  the  claim  made  by  this  bill  is 
founded.  If  a  person  maintains  another  person's  child,  he  may  have  a  moral  claim 
to  be  reimbursed  what  he  has  expended  in  maintaining  the  child  ;  but  he  can  have  no 
claim  which  he  can  enforce  either  in  a  Court  of  law  or  in  a  Court  of  Equity.  The 
infant  naturally  resided  with  her  mother  and  step-father ;  and  they  received  £300  a 
year  from  [93]  Mrs.  Tibbits :  but  neither  Mrs.  Tibbits  nor  the  trustees  entered  into 
any  contract  with  them  for  the  maintenance  of  the  infant.  They  were  not  appointed 
the  guardians  of  the  infant,  nor  indeed  was  any  other  person  appointed  her  guardian, 
and  if  this  bill  is  sustainable,  any  person  whatever  who  had  expended  money  for  the 
infant,  or  the  governess,  on  the  ground  that  she  had  received  an  inadequate  salary, 
might  file  a  similar  bill.  The  Plaintiffs,  after  having  contributed  to  the  maintenance 
of  the  infant  for  several  years  and  received  a  certain  yearly  sum  for  that  purpose, 
discovered  that  a  larger  provision  had  been  made  for  her  than  they  were  before  aware 
of ;  and,  in  consequence  of  that  discovery,  they  come  to  this  Court  and  allege  that 
they  have  expended  more  than  the  £300  a  year  in  the  infant's  maintenance,  and  ask 
to  be  reimbursed  their  extra  expenses.  Even  where  an  infant  is  a  ward  of  the  Court, 
it  is  by  no  means  of  course  to  make  an  allowance  for  past  maintenance.  There  is, 
however,  a  great  difference  between  the  case  of  this  infant  and  that  of  a  ward  of 
Court ;  for  in  the  latter  case  the  Court  has  a  certain  control  over  the  infant's 
property,  and  assumes  to  do  what  the  infant  is  morally  bound  to  do  ;  but  such  a  claim 
as  is  now  made  was  never  before  heard  of.  If  a  person  who  had  maintained  an  infant 
were  to  file  a  bill  for  the  money  which  he  had  expended  against  the  infant  after  it 
had  attained  majority,  there  can  be  no  doubt  that  the  bill  would  be  dismissed,  there 
being  no  contract  or  trust  to  support  it.  It  is  said  in  this  case  that  all  parties  were 
under  a  mistake  as  to  the  amount  of  the  provision  made  for  the  infant,  and  that  the 
mistake  was  not  discovered  until  the  infant  was  about  to  be  married.  But  if  the 
discovery  had  been  made  at  an  earlier  period,  no  increase  of  the  allowance  would  have 
been  made  for  the  time  past ;  [94]  although,  if  the  infant  had  been  a  ward  of  Court, 
an  increase  would  have  been  made  for  the  time  to  come.  For  the  future  mainten- 
ance might  be  upon  a  higher  scale ;  but  the  bj'gone  maintenance,  which  the  Court 
would  assume  to  have  been  commensurate  to  the  allowance,  could  not  be  put  upon  a 
better  footing. 

It  clearly  appears  from  the  testator's  will  that  he  intended  his  granddaughter  to 
renounce  all  her  right  to  the  interest  as  well  as  the  principal  of  the  sums  to  which 
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she  was  entitled  under  the  settlement,  and  that  his  widow  should  receive  the  interest 
of  those  sums  during  her  life :  and,  although  his  granddaughter  would  be  thereby 
deprived  of  all  provision  during  her  grandmother's  lifetime,  yet  he  doubtless  thought 
that  he  could  safely  trust  to  the  aflection  and  liberality  of  the  grandmother  to  make 
a  proper  provision  for  her  grandchild. 

Lastly,  we  submit  that,  at  all  events,  the  claim  made  by  this  bill  cannot  be  dealt 
with,  without  having  Lord  and  Lady  Hood  before  the  Court. 

Mr.  Knight  Bruce,  in  reply.  The  objection  for  want  of  parties -has  been  taken  too 
late.  The  Defendants  have  elected  to  abide  by  the  consequences  that  may  result  from 
any  deficiency  of  parties  ;  and  the  cause  must  now  proceed  in  its  present  state  ;  and 
be  disposed  of  on  its  merits.  Mrs.  Tibbits  has  received  that  income  which  was 
applicable  to  the  maintenance  of  Lady  Hood  :  and  the  object  of  the  suit  is  to  recover 
from  her  the  extra  expenditure  incurred  by  the  Plaintiffs  in  maintaining  and  educating 
Lady  Hood.  Neither  Lord  nor  Lady  Hood  can  be  prejudiced  by  anything  that  can 
take  place  in  this  suit. 

[95]  This  Court  encourages  the  maintenance  and  education  of  infants  ;  and  on 
that  ground,  and  not  on  the  ground  of  contract,  it  allows  a  person  who  has  been 
maintaining  an  infant  a  reasonable  compensation  out  of  the  property  of  the  infant 
which  is  applicable  to  maintenance.  If  an  infant  has  a  large  expectancy  but  no 
present  provision,  the  Court,  on  the  infant  succeeding  to  its  fortune,  will  allow  past 
maintenance  to  the  relative,  or  even  to  the  father,  who  has  maintained  the  infant. 
The  infant  is  not  interested  in  the  past,  but  only  in  the  future  maintenance ;  and, 
therefore,  the  person  who  has  incurred  the  expenditure,  and  not  the  infant  on  whose 
behalf  it  has  been  incurred,  is  the  proper  person  to  apply  for  the  reimbursement. 

It  is  admitted  that  the  trusts  of  the  settlement  were  forgotten  by  all  parties  ;  in 
consequence  of  which  the  trustees  never  exercised,  nor  were  called  upon  to  exercise, 
the  discretion  given  to  them  by  the  settlement,  respecting  the  provision  for  the 
infant's  maintenance,  nor  acted  in  any  other  manner,  in  the  execution  of  the  trusts  of 
the  settlement :  and  that  being  so,  the  principle  of  the  decision  in  Maherly  v.  Turton 
applies  to  the  present  case  :  for  there  Lord  Eldon,  C,  says  :  "  The  fact  that  there 
were  no  trustees,  or  that  the  trustees  never  acted,  which  is  in  effect  the  same,  imposes 
upon  the  Court  the  necessity  of  examining  strictly  what  the  trustees  ought  to  have 
done."  And  his  Lordship  then  directs  a  reference  to  the  Master,  with  a  view  to  the 
Court's  exercising  that  discretion  which,  by  the  will,  was  vested  in  the  trustees.  That 
case  corresponds  in  every  respect  with  the  present ;  and  on  the  principle  established 
by  it,  as  well  as  on  the  long  acknowledged  ground  of  mistake,  this  Court  is  bound 
to  interfere  in  the  manner  prayed  by  the  bill ;  more  especially  [96]  as  the  trustees 
admit  that  in  addition  to  the  board  and  lodging  furnished  by  Mrs.  Tibbits  and 
the  sums  which  she  alleges  she  expended  on  the  infant's  account,  an  expenditure 
greatly  exceeding  the  allowance  of  £300  a  year  was  properly  incurred  by  the 
Plaintiffs,  and  ought  to  be  reimbursed  to  them ;  and  as  they  admit  also  that  if  the 
Plaintiffs  had  applied  to  them  at  an  earlier  period  for  an  increase  of  the  allowance, 
they  should  have  granted  it  by  virtue  of  the  discretionary  power  vested  in  them  by 
the  settlement,  which  they  were  not  aware  that  they  possessed,  until  it  was  calletl 
to  their  attention  shortly  before  the  infant's  marriage. 

Then  it  has  been  argued  that  the  effect  and  intention  of  the  will  was  to  deprive 
the  infant  of  the  provision  made  by  the  settlement  for  her  maintenance  :  but  I  deny 
that  that  is  the  effect  of  the  will,  or  that  any  such  effect  could  be  given  to  it. 

[The  Vice-Chancellor.  I  will  not  trouble  you  to  argue  that  point :  for  the 
words,  "the  interest  thereof,"  are  applied  to  the  sum  of  £10,000  only;  and  it  seems 
to  me  that,  of  necessity,  those  words  cannot  mean  the  interest  to  accrue  during  the 
infant's  minority.]  The  will  then  being  out  of  the  question,  I  ask  for  a  reference 
to  the  Master  in  such  terms  as  will  give  Mrs.  Tibbits  the  benefit  of  every  shilling 
which  can  be  brought  by  her  into  account  and  set  off  against  the  claim  of  Colonel 
Stopford. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  In  this  case  the  young  lady  in  question 
was  contingently  entitled,  under  the  settlement  made  on  the  marriage  of  her  father 
and  mother,  to  the  sum  of  £10,000,  which  was  secured  by  a  term  of  600  years,  and 
also  to  [97]  the  sum  of  £13,793  consols  :  and  the  trustees  of  the  settlement,  if  they 
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had  thought  proper,  might  have  applied  the  whole  of  the  interest  of  the  £10,000  at 
four  per  cent.,  and  of  the  dividends  of  the  £13,793  consols,  for  her  maintenance  and 
education,  during  her  minority  or  until  she  married.  In  point  of  fact,  however,  the 
trustees  never  exercised  any  discretion  whatever  as  to  the  amount  of  the  sum  proper 
to  be  allowed  for  the  purposes  before  mentioned. 

The  young  lady  lived  with  Colonel  Stopford,  who  had  married  her  mother  after 
her  father's  death  ;  and  the  trustees  allowed  her  grandmother  to  receive  the  whole 
rents  of  the  estates  comprised  in  the  term  of  years,  of  which  she  was  tenant  for  life 
subject  to  the  term ;  and  also  allowed  her  to  receive  the  dividends  of  the  consols.  It 
is  stated,  however,  that  the  trustees,  if  their  attention  had  been  called  to  the  subject, 
would  have  allowed  for  the  young  lady's  maintenance  and  education  £5.50  a  year  at 
one  time,  and  £700  at  a  subsequent  time  ;  so  that,  at  anyrate,  they  would  have 
allowed  considerably  beyond  £300  a  year,  which  was  the  amount  of  what  Mrs. 
Tibbits  herself  paid  for  the  maintenance  of  her  grandchild.  Although  the  discretion 
to  which  I  have  alluded  was  vested  in  the  trustees,  yet  it  seems  that  they  did  not 
exercise  it,  because  Colonel  and  Mrs.  Stopford  were  not  aware  of  the  provision  made 
by  the  settlement  for  the  maintenance  and  education  of  Miss  Tibbits,  and,  therefore, 
never  applied  to  the  trustees  to  exercise  any  discretion  on  the  subject.  It  seems  to 
be  very  singular  indeed  that  they  were  not  aware  of  it,  because  Colonel  Stopford  and 
his  wife  took  a  benefit  under  the  codicil  to  the  will ;  and  the  will  itself  seems 
sufficiently  to  call  the  attention  of  parties  who  read  it  to  the  fact  that  there  was  this 
set-[98]-tlement,  both  of  the  £10,000  and  also  of  the  consols,  for  the  benefit  of  the 
testator's  granddaughter ;  and,  indeed,  the  very  provision  that  the  will  makes  for  the 
granddaughter  releasing  her  right  to  those  sums,  as  soon  as  she  should  be  competent 
so  to  do,  sufficiently  indicates  the  fact  that  a  portion  was  provided  for  her,  and  that 
she  was  entitled  to  be  maintained  and  educated  out  of  the  income  of  it  until  the 
capital  should  become  vested  in  her  ;  although  nothing  very  definite  is  said  about  the 
discretion  of  the  trustees.  But,  as  I  said  before,  the  trustees  did  not  exercise  any 
discretion  ;  and  matters  were  allowed  to  go  on  as  before,  until  after  the  marriage  of 
the  young  lady,  and  then  this  bill  was  filed,  which  demands  payment  of  that  sum 
which  ought  to  have  been  allowed  if  the  trustees  had  exercised  the  discretion  given 
to  them  by  the  settlement. 

Now  I  cannot  but  think  that  the  letter  which  was  written  to  Mrs.  Tibbits  by  the 
trustees  sufficiently  shews  what  the  opinion  of  the  trustees  was,  and  that,  theiefore, 
though  there  may  be  no  admission  in  the  answer  of  Mrs.  Tibbits  that  enough  was  not 
paid,  yet  the  mode  in  which  the  trustees  have  dealt  with  the  question  raises  sufficient 
grounds  for  directing  an  inquiry  on  the  subject.  My  opinion  is  that  if,  in  point  of 
fact,  Colonel  Stopford  was  at  any  expense  for  the  maintenance  and  education  of  this 
young  lady  in  a  liberal  manner,  beyond  what  the  sum  of  £300  a  year  allowed  by  the 
grandmother  would  satisfy,  according  to  the  doctrine  of  this  Court,  he  would'have 
been  entitled  to  have  called  on  the  trustees  to  exercise  the  discretion  given  to  them 
by  the  settlement,  if  he  had  been  aware  that  they  had  any  such  discretion,  and,  if  they 
had  exercised  a  fair  discretion,  he  would  then  have  received  from  them  what  they 
thought  proper  to  be  allowed  ;  [99]  and,  if  the  Court  had  thought  that  the  discretion 
was  fairly  exercised,  he  could  have  obtained  no  more.  But,  if  the  trustees  had  not 
chosen  to  exercise  any  discretion  on  the  matter,  I  take  it  to  be  perfectly  clear  that  this 
Court  would  have  interfered,  and  have  exercised  a  discretion  for  them. 

Inasmuch  as  what  has  occurred  in  this  case  appears  to  have  happened  by  a  sort 
of  mistake  by  an  accidental  want  of  knowledge  or  consideration  of  what  the  real 
circumstances  of  the  case  were,  I  apprehend  that  this  Court  will  interfere. 

And  as  the  sums  of  money  which  might  have  been  applicable  for  the  increased 
maintenance  have  been,  in  fact,  received  by  Mrs.  Tibbits,  I  do  not  feel  my  mind 
very  much  oppressed  by  the  objection  that  there  are  not  sufficient  parties  before 
the  Court :  because  I  apprehend  that  the  money  which  ought  to  have  satisfied  the 
increased  maintenance  did,  by  mistake,  come  into  the  hands  of  Mrs.  Tibbits.  She, 
therefore,  is  the  person  who  can,  eventually,  be  made  accountable  for  it ;  and  I  do 
not  think  it  necessary  at  present  that  there  should  be  any  further  parties  to  the 
record.  My  opinion,  therefore,  is  that  there  ought  to  be  such  a  reference  as  that 
which  is  asked. 
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Let  it  therefore  be  referred  to  the  Master  to  inquire  and  state  what,  if  anything, 
is  proper  to  be  allowed  and  paid  to  the  Plaintiff,  Colonel  Stopford,  in  respect  of  the 
expenses  of  the  maintenance  and  education  of  the  infant,  from  the  death  of  her  grand- 
father to  the  time  of  her  marriage,  beyond  the  yearly  sum  of  £300,  with  liberty  to 
state  all  special  circumstances ;  and  reserve  further  directions,  and  give  all  parties 
liberty  to  apply  as  they  shall  be  advised. 

[100]    FuLCHER  V.  Howell.    July  6,  1840. 

Parlies.     Insolvent.     Assignee. 

Although,  on  the  death  of  the  assignee  of  an  insolvent's  estate,  any  creditor  of  the 
insolvent  may  get  a  new  assignee  appointed  by  the  Insolvent  Debtors  Court,  and 
all  the  insolvent's  property  which  was  vested  in  the  deceased  will  immediately 
thereupon  become  \-ested  in  the  new  assignee,  yet,  where  no  new  assignee  has  been 
appointed,  a  party  having  a  demand  against  the  insolvent,  but  not  having  proved 
under  the  insolvency,  may  sue  the  executors  of  the  deceased  assignee. 

The  Plaintiffs  were  interested  in  the  personal  estate  of  Nathaniel  Fulcher,  deceased, 
under  the  trusts  of  his  will.  Nathaniel  Fulcher,  a  son  of  the  testator,  was  a  legatee 
under  the  will,  and  the  sole  acting  trustee  and  executor  thereof.  In  August  1824 
the  Plaintiffs  filed  a  bill  against  Nathaniel  Fulcher,  the  son,  and  the  other  executors 
and  trustees,  praying  that  the  trusts  of  the  will  might  be  executed  under  the  direction 
of  the  Court,  and  that  an  account  might  be  taken  of  the  testator's  personal  estate  and 
effects  which  had  been  received  by  Nathaniel  Fulcher,  the  son,  and  that  the  same 
mi^ht  be  applied  in  a  due  course  of  administration  ;  and  that  Nathaniel  Fulcher,  the 
son,  might  be  decreed  to  make  good  what  should  appear  to  be  due  from  him  on  taking 
the  account,  and  might  be  charged  with  interest  on  sums  improperly  retained, 
received  or  converted  by  him. 

All  the  Defendants  answered  the  bill,  and  a  receiver  of  the  testator's  personal  estate 
was  appointed;  but  no  further  proceedings  were  had  in  the  suit  until  May  1840, 
when  the  Plaintiffs  filed  a  supplemental  bill,  alleging  that  it  had  been  lately 
discovered,  as  the  fact  was,  that  on  or  about  the  3d  of  March  1828  Nathaniel 
Fulcher,  the  son,  took  the  benefit  of  the  Act  then  in  force  for  the  relief  of  insolvent 
debtors,  and  that  his  estate  and  effects  were  assigned  to  George  Howell,  in  trust 
for  himself  and  the  other  creditors  of  Nathaniel  Fulcher ;  and  that  the  Plaintiffs  were 
advised  that  the  beneficial  estate  and  interest  of  Nathaniel  Fulcher  under  the 
[101]  will  of  the  testator  thereby  became  vested  in  Howell,  subject,  nevertheless,  to 
such  equities  as  affected  the  same,  as  against  Nathaniel  Fulcher,  in  favour  of  the 
Plaintiffs  and  the  other  parties  interested  under  the  will;  that  in  May  1832  Howell 
died,  having  made  his  will,  and  thereby  appointed  the  Defendants,  Ann  Barbara 
Howell,  Thomas  Foster,  Thomas  Lovell  Rogers  and  William  White,  executrix  and 
executors  thereof ;  that,  by  reason  of  the  insolvency  of  Nathaniel  Fulcher  and  of  the 
assignment  of  his  estate  and  effects,  the  original  suit  and  the  proceedings  therein 
became  defective  ;  and  that  the  Plaintiffs  were  advised  that,  inasmuch  as  no  assignee 
of  the  estate  and  effects  of  Nathaniel  Fulcher  had  been  appointed  in  the  place  of 
Howell,  Nathaniel  Fulcher's  beneficial  estate  and  interest  under  the  will  became,  upon 
Howell's  death,  and  still  were  vested  in  the  Defendants  as  his  representatives ;  and 
that  the  Plaintiffs  were  entitled  to  prosecute  the  suit  against  them  and  to  have  the 
same  or  the  like  relief  in  respect  of  the  defaults,  misfeasances  and  liabilities  of 
Nathaniel  Fulcher,  in  the  original  bill  mentioned,  in  respect  of  such  beneficial  estate 
and  interest,  as  they  would  have  been  entitled  to  have  against  Nathaniel  Fulcher  if 
he  had  not  become  insolvent  and  made  such  assignment  of  his  estate  and  effects  as 
before  mentioned ;  that  the  Defendants,  as  representing  Nathaniel  Fulcher,  claimed 
to  be  entitled  to  such  beneficial  estate  and  interest  as  Nathaniel  Fulcher  was  entitled 
to  at  the  time  of  his  discharge  under  his  insolvency. 

The  supplemental  bill  prayed  that  the  Plaintiffs  might  be  declared  to  be  entitled 
to  the  benefit  of  the  original  suit  and  the  proceedings  therein,  and  to  prosecute  the 
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same  against  the  Defendants  as  Howell's  legal  personal  representatives ;  and  that  they 
might  have  the  [102]  same  or  the  like  relief  in  respect  of  the  matters  contained  in 
the  original  bill,  and,  in  particular,  as  to  the  defaults,  misfeasances  and  liabilities  of 
Nathaniel  Fulcher  in  the  original  bill  mentioned,  in  respect  of  his  said  beneficial  estate 
and  interest,  so  far  as  the  same  would  extend  and  could  be  made  available,  as  they 
would  have  been  entitled  to  against  Nathaniel  Fulcher  if  he  had  not  become  insolvent 
and  not  made  the  said  assignment  of  his  estate  and  effects. 

The  Defendants  demurred  to  the  supplemental  bill,  because  no  assignee  of  Nathaniel 
Fulcher,  the  insolvent,  was  made  a  party  thereto. 

Mr.  Jacob  and  Mr.  Chandless,  in  support  of  the  demurrer.     The  bill  seeks  to 
charge  the  interest  of  the  insolvent  executor  with  all  his  defaults  and  misfeasances ; 
but  no  person  capable  of  protecting  the  interest  of  the  creditors  under  the  insolvency 
is  a  party  to  the  suit.     It  is  of  the  utmost  importance  to  the  creditors  that  there 
should  be  an  assignee  appointed;  and,  under  the  65th  sect,  of  1  &  "2  Vict.  c.  110 
(for  abolishing  arrest  on  mesne  process  in  civil  actions,  except  in  certain  cases ;  for 
extending  the  remedies  of  creditors  against  the  property  of  debtors ;  and  for  amend- 
ing the  laws  for  the  relief  of  insolvent  debtors  in  England)  the  Plaintiffs  may  get  a 
new  assignee  appointed  at  any  time.     That  section  enacts  that,  in  case  of  the  death 
of  an  assignee  of  the  estate  and  effects  of  an  insolvent,  it  shall  be  lawful  for  any 
creditor  of  the  insolvent  to  apply  to  the  Insolvent  Debtors  Court  to  appoint  a  new 
assignee  with  like  powers  and  authorities  as  are  given  by  the  Act  to  the  original 
assignee ;  and  that  the  Court  shall  have  power  to  compel  the   heirs,   executors  or 
adminis-[103]-trators  of  the  deceased  assignee  to  account  for  and  deliver  up  to  the 
Court,  or  as  the  Court  shall  order,  all  such  estate  and  effects,  books,  papers,  writings, 
deeds  and  other  evidences  relating  thereto  as  shall  remain  in  his  or  their  hands,  to  be 
applied  for  the  purposes  of  the  Act ;  and  that  the  decision  of  the  Court  in  the  matters 
aforesaid  shall  be  final  and  conclusive  ;  and  that,  from  and  immediately  after  such 
appointment  of  a  new  assignee  and  by  virtue  of  the  order  of  the  Court  in  that  behalf, 
all  the  estate,  effects,  rights  and  powers  of  the  insolvent,  vested  in  the  former  assignee, 
shall  become  vested  in    the    new  assignee,  without  any  assignment  or  conveyance 
executed  in  that  behalf.     So  that  any  creditor  of  the  insolvent  may  get  a  new  assignee 
appointed  ;  and,  as  the  Act  vests  all  the  insolvent's  property  in  the  new  assignee, 
without  a  second  assignment  being  made,  it  takes  away  from  the  representatives  of 
the  deceased  assignee  all  power  of  interfering  with  the  property.     The  reasoning  of 
Sii-  John  Leach,  V.-C,  in  Llayd  v.  Lander  (5  Madd.  282  ;  see  289)  is  very  applicable 
to  the  present  case.     His  Honor  says  :  "  It  must  be  admitted  that  the  real  estate  of 
the  bankrupt  is  not  formally  taken  out  of  him  until  a  bargain  and  sale  is  executed ; 
but  the  effect  of  the  bankrupt  laws  is  immediately  to  vest  the  real  estate  of  the  bank- 
rupt potentially,  though  not  formally,  in  the  assignees.     They  can  call  for  the  formal 
transfer  at  their  pleasure ;  and  the  real  estate  of  the  bankrupt  is  as  much  bound  by 
the  contracts  of  the  assignees  before  the  bargain  and  sale  as  it  is  afterwards.     Before 
the  bargain  and  sale,  therefore,  all  beneficial  interest  is  out  of  the  bankrupt,  and  he 
differs  from  every  other  person  who,  in  form,  retains  a  legal  estate;  that  he  has  no 
power  of  affecting  that  estate  ;  and  that  it  passes  from  [104]  him,  not  by  his  own  act, 
but  by  the  act  of  others,  and  without  his  will.     Having  thus  neither  interest  nor 
power  in  the  subject  of  the  suit,  which  requires  to  be  bound  by  the  decree  of  the 
Court,  it  is  difficult  to  conceive  any  principle  upon  which  he  can  be  considered  as  a 
necessary  party." 

Mr.  Knight  Bruce  and  Mr.  Anderdon,  in  support  of  the  bill,  said  that  the  Plaintiffs 
had  not  gone  in  and  proved  under  the  insolvency,  and,  therefore,  the  section  of  the 
Act  which  had  been  referred  to  did  not  apph'  to  them. 

Mr.  Chandless,  in  reply,  said  that  any  creditor  of  the  insolvent  might  apply  to  the 
Insolvent  Debtors  Court  to  have  a  new  assignee  appointed,  whether  he  had  proved 
under  the  insolvency  or  not. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  do  not  accede  to  the  objection  that 
has  been  made  to  the  supplemental  bill  in  this  case. 

It  seems  to  me  that,  as  a  matter  of  course,  all  the  interest  in  the  property  of  the 
insolvent  which  was  vested  in  the  deceased  assignee  does,  by  operation  of  law,  vest  in 
his  executors  until  a  new  assignee  is  appointed  ;  and  that,  when  a  new  assignee  is 
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appointed,  all  the  interest  of  the  executors  vests,  under  the  Act,  in  that  new  assignee  ; 
and  if  in  the  intermediate  time  any  money  or  other  property  belonging  to  the 
insolvent  comes  to  the  hands  of  the  executors,  the  section  of  the  Act  which  has  been 
referred  to  enables  the  Insolvent  Debtors  Court  to  order  the  executors  to  deliver  it 
up  to  the  new  assignee. 

[105]  In  this  case,  however,  no  new  assignee  has  been  appointed  ;  and,  as  the 
Plaintiffs  have  not  gone  in  and  proved  against  the  insolvent's  estate,  they  are  not  in 
a  situation  to  apply  to  the  Insolvent  Debtors  Court  for  the  appointment  of  a  new 
assignee  ;  and,  therefore,  I  think  that  it  was  justifiable  in  them  to  file  the  supple- 
mental bill  against  the  executors  of  the  deceased  assignee. 

Demurrer  overruled. 


[105]    Yewens  v.  Robinson.    July  8,  1840. 

Insolvent  Debtor.    Jurisdiction. 

An  insolvent  debtor  and  his  wife  conveyed  estates  belonging  to  the  latter  to  trustees, 
to  raise  and  pay  £3.5,000  to  the  insolvent's  assignees  (who  were  parties  to  the  deed), 
for  the  benefit  of  his  creditors.  The  insolvent  died  before  that  sum  was  raised  ; 
and,  after  his  death,  the  assignees  made  a  compromise  with  his  widow,  by  which 
they  agreed  to  accept  from  her  a  smaller  sum.  One  of  the  creditors  filed  a  bill 
against  the  assignees,  the  trustees  and  the  widow,  charging  them  with  collusion, 
and  praying  that  the  trusts  of  the  conveyance  might  be  performed,  and  that  the 
Defendants  might  be  restrained  from  carrying  the  compromise  into  effect.  A 
demurrer,  by  the  assignees,  for  want  of  equity  was  allowed  ;  as  the  Plaintiff  ought 
to  have  applied  to  the  Insolvent  Debtors  Court  to  remove  the  assignees. 

In  August  1835  Sir  Thomas  Champneys  took  the  benefit  of  the  Act  then  in  force 
for  the  relief  of  insolvent  debtors.  At  that  time  he  and  Lady  Champneys,  his  wife, 
were  seized,  in  right  of  the  latter,  of  estates  in  Cheshire  and  other  counties,  for  the 
life  of  Lady  Champneys.  By  an  indenture,  dated  the  13th  of  August  1838,  and 
made  between  the  Defendants  Robinson  and  Gillett,  who  were  the  assignees  of  the 
insolvent's  estate,  of  the  first  part,  the  insolvent  and  his  wife,  of  the  second  part, 
Lord  Mostyn,  of  the  third  part,  and  the  Defendants  Bateman  and  Lawrence,  of  the 
fourth  part,  after  reciting  that  Lord  Mostyn,  being  desirous  of  making  a  contract  for 
the  purchase  of  the  before-mentioned  estates  (which  were  comprised  in  the  schedules 
to  the  indentures),  had  made  two  proposals  for  such  contract  (that  is  to  say),  [106] 
first,  he  had  proposed  to  pay  £3.5,000  for  the  purchase  of  the  estate  and  interest  of 
Sir  Thomas  Champneys  and  his  assignees  in  the  premises :  and,  secondly,  as  the 
consideration  for  the  purchase  of  Lady  Champneys'  estate  and  interest,  to  grant  to 
her  a  yearly  rent-charge  of  £400  for  her  separate  use,  for  her  life,  to  be  charged  on 
a  competent  part  of  the  hereditaments  comprised  in  the  first  schedule  to  the  indenture  ; 
and,  after  further  reciting  that  Lady  Champneys  was  desirous  that  such  contract 
should  be  entered  into,  and  was  willing  to  accept  Lord  Mostyn's  second  proposal ;  and 
that  Robinson  and  Gillett  were  of  opinion  that  it  would  be  very  advantageous  to  Sir 
Thomas's  creditors,  named  in  the  schedule  filed  by  him  on  his  insolvency,  to  accept 
Lord  Mostyn's  first  proposal ;  it  was  agreed  and  declared,  by  and  between  the  parties, 
that  Lord  Mostyn  contracted  to  purchase  the  hereditaments  comprised  in  the  first 
and  second  schedules  to  the  indenture  for  Lady  Champneys'  life  ;  that  Lord  Mostyn 
should,  as  the  consideration  for  the  purchase  of  the  estate  and  interest  of  Sir  Thomas 
Champneys  and  his  assignees  in  the  premises,  pay  £35,000  to  Robinson  and  Gillett ; 
and,  as  the  consideration  for  the  purchase  of  Lady  Champneys's  interest,  should  grant, 
to  trustees  to  be  named  by  her,  a  rent-charge  of  £400  a  year,  for  her  separate  use 
during  her  life,  to  be  charged  on  a  competent  part  of  the  hereditaments  comprised 
in  the  first  schedule  to  the  indenture  ;  and  should  also  grant  to  trustees,  for  her 
separate  use,  a  lease  for  99  years,  at  a  peppercorn  rent,  of  the  hereditaments  com- 
prised in  the  second  schedule  ;  that  Robinson  and  Gillett  would  immediately  proceed 
to  take  the  steps  directed  to  be  taken  by  the  Act  7  G.  4,  c.  57,  previous  to  the  sale 
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of  the  real  estates  of  an  insolvent  debtor,  and  use  their  utmost  endeavours  to  obtain 
the  authority,  required  by  that  Act,  [107]  to  sell  their  estate  and  interest  in  the 
hereditaments  comprised  in  the  first  and  second  schedules  to  the  indenture  ;  and,  if 
they  obtained  such  authority,  would  thereupon  put  up  such  estate  and  interest  to 
sale  by  auction,  and  permit  such  sale  to  take  place  without  any  reserved  price  or 
bidding,  except  so  far  as  the  proposed  bidding  of  £3-5,000  by  Lord  Mostyn  might  be 
so  deemed  ;  and,  if  Lord  Mostyn  should,  at  any  such  sale,  bid  £3.5,000  or  any  higher 
sum  for  such  estate  and  interest,  and  there  should  be  no  higher  bidding,  then  such 
estate  and  interest  should  be  knocked  down  to  him  ;  but,  if  there  should  be  a  higher 
bidding,  and  Lord  Mostyn  should  not  think  fit  to  bid  more,  then  it  was  agreed  that 
such  estate  and  interest  should  not  be  knocked  down  to  him,  and  he  should  not  be 
the  purchaser  thereof,  or  in  any  manner  bound  by  an}'  of  the  covenants  or  agreements 
contained  in  the  indenture  ;  and,  by  the  same  indenture.  Sir  Thomas  and  Lady 
Champneys  conveyed  the  hereditaments  comprised  in  the  first  and  second  schedules 
thereto  to  the  Defendants,  Bateman  and  Lawrence,  and  their  heirs,  for  Lady 
Champneys'  life,  upon  trust  that  they  should,  upon  the  performance,  by  Lord  Mostyn, 
of  the  contract  thereby  entered  into  by  him,  convey  the  same  to  him  and  his  heirs 
for  Lady  Champneys'  life.(l) 

By  an  indenture  bearing  even  date  with,  but  executed  after  the  before-mentioned 
indenture,  and  made  between  Sir  Thomas  and  Lady  Champneys,  of  the  one  part,  and 
Kobinson  and  Gillett,  of  the  other  part,  after  reciting,  amongst  other  things,  that, 
in  order  to  secure  to  Lady  Champneys  a  conveyance  to  trustees  for  her  separate 
[108]  use,  of  the  hereditaments  comprised  in  the  second  schedule  to  the  first- 
mentioned  indenture,  for  all  the  estate  and  interest  of  Robinson  and  Gillett  as  such 
assignees  as  aforesaid  therein,  and  also  to  prevent  any  prejudice  or  loss  arising  to  the 
creditors  of  Sir  Thomas,  named  in  the  schedule  filed  by  him,  if  he  should  die  in  Lady 
Champneys'  lifetime,  the  parties  thereto  had  agreed  to  enter  into  the  additional 
stipulations  thereinafter  contained ;  it  was  agreed  and  declared,  between  and  by  such 
parties,  that,  in  case  the  completion  of  Lord  Mostyn's  contract  should  be  prevented 
by  the  premises  intended  to  be  put  up  to  auction  being  knocked  down  to  any  other 
or  higher  bidder,  Lady  Champneys  should  not  be  bound  to  concur  in  or  do  any  act 
to  give  effect  to  any  conveyance  to  such  other  purchaser  ;  but,  in  that  case,  her 
right  should  remain  in  the  same  condition  as  if  the  first-mentioned  indenture  had 
not  been  made :  but,  in  case  the  sale  to  Lord  Mostyn,  or  any  other  sale  of  the 
premises  intended  to  be  put  up  to  auction,  should  not  take  place  or  should  not  be 
completed,  either  by  reason  of  Sir  Thomas's  death  in  Lady  Champneys'  lifetime,  or 
from  any  other  cause,  then  Robinson  and  Gillett,  and  all  other  necessary  parties, 
should  convey  the  hereditaments  comprised  in  the  second  schedule  to  the  first- 
mentioned  indenture  to  two  or  more  trustees,  to  be  nominated  by  Lady  Champneys, 
in  trust  for  her  separate  use,  during  her  life,  and  should  convey  the  hereditaments 
mentioned  in  the  first  schedule  to  the  same  indenture,  in  such  manner  that  the  same 
might  be  vested  in  Robinson  and  Gillett,  for  Lady  Champneys'  life,  upon  trust  that 
they  should  receive  the  rents  of  the  same  hereditaments  until  they  should  have 
received  the  sum  of  £3.5,000  therefrom,  and  should  then  convey  the  same  heredita- 
ments to  other  trustees,  to  be  named  by  Lady  Champneys,  for  the  then  remainder  of 
her  life  ;  and  that  Robinson  and  Gillett  would  use  their  [109]  endeavours  to  procure 
Sir  Thomas's  creditors,  whose  debts  were  specified  in  his  schedule  and  still  remained 
unsatisfied,  to  ratify  and  confirm  that  indenture  and  also  the  one  before  mentioned. 

The  Plaintiff  was  one  of  the  creditors  above  referred  to  ;  and  the  contents  of  the 
two  before-mentioned  indentures  (which  were  acknowledged  by  Lady  Champneys, 
pursuant  to  the  Act  for  abolishing  fines  and  recoveries)  were  communicated  by 
Robinson  and  Gillett  to  the  Plaintiff  as  one  of  such  creditors,  and  as  a  person 
interested  under  the  provisions  of  those  indentures ;  and  he  assented  to  the  terms 
thereof. 

Shortly  after  the  execution  of  those  indentures,  and  upon  the  faith  that  the 
pro\isions  thereof  would  be  carried  into  effect.  Lady  Champneys  was  let  into  and 

(1)  The  contents  of  the  above  deed,  and  of  the  one  that  follows,  were  correctly 
taken  from  the  brief  with  which  the  reporter  was  furnished. 
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had  ever  since  continued  in  the  possession  or  receipt  of  the  rents  of  the  hereditaments 
comprised  in  the  second  schedule  to  the  first  indenture. 

In  November  1838  Robinson  and  Gillett  put  up  to  auction  the  estates  and  interest 
ai^reed  to  be  sold  as  before  mentioned  ;  and  the  same  were  knocked  down,  not  to 
l!ord  Mostyn,  but  to  one  Wall,  for  the  sum  of  £.50,000.  Wall,  as  it  was  alleged,  was 
a  person  without  the  means  of  completing,  and  had  refused  to  complete  the  purchase, 
and  such  purchase  had  not  been  and  never  could  be  completed. 

Sir  Thomas  Champneys  died  on  the  21st  of  November  1839,  and  Lady  Champneys 
was  his  sole  legal  personal  representative. 

The  bill,  after  stating  as  above,  alleged  that  the  first  indenture  of  the  13th  of 
August  1838  had  become  [110]  inoperative,  save  as  to  the  conveyance  thereby  made 
to  Bateman  and  Lawrence ;  but  that  the  second  indenture  of  the  same  date  became 
operative,  and  that  the  hereditaments  specified  in  the  first  schedule  to  the  first 
indenture  ought  to  have  been  conveyed  by  Bateman  and  Lawrence  to  Robinson  and 
Gillett  for  Lady  Champneys'  life,  upon  the  trusts  of  the  second  indenture,  under 
which  the  PlaintiS"  was  interested  as  a  creditor  of  Sir  Thomas  Champneys  :  but  that 
Robinson  and  Gillett,  acting  in  concert  and  collusion  with  Bateman  (who  was  Lady 
Champneys'  solicitor  and  the  trustee  named  in  her  behalf  in  the  first  indenture),  and 
with  Lawrence  (who  was  the  solicitor  of  Robinson  and  Gillett),  and  also  with  Lady 
Champneys,  had  (notwithstanding  the  Plaintiff  had  made  to  them  several  applications 
to  have  the  arrangement  contained  in  the  second  indenture,  as  to  the  estates 
mentioned  in  the  first  schedule  to  the  first  indenture  and  as  to  the  rents  thereof, 
carried  into  effect,  and,  in  the  meantime,  to  have  such  rents  secured),  not  only  refused 
so  to  do,  but  had  permitted  Lady  Champneys  to  receive  the  rents  of  such  estates 
accrued  since  Sir  Thomas's  death,  or  had  permitted  Bateman  and  Lawrence  to  receive 
and  pay  the  same  to  Lady  Champneys,  instead  of  receiving  and  applying  the  same 
for  the  purpose  of  making  up  the  £35,000  ;  and  that  Robinson  and  Gillet,  acting 
in  collusion  and  concert  as  aforesaid,  had  omitted  and  refused  to  take  any  measures 
to  prevent  such  misapplication  of  the  said  rents,  or  to  have  the  same  paid 
to  them  or  secured  ;  and  that  they  had  actually  proposed  to  accept  £21,-500  from 
Lady  Champneys  in  full  of  the  £3.5,000  :  that  the  Plaintiff",  as  a  creditor  of  Sir 
Thomas  Champneys  to  a  large  amount,  being  greatly  interested  in  having  the  £35,000 
raised  under  the  provisions  of  the  second  indenture,  had  requested  Bateman  and 
Lawrence  not  to  reconvey  to  Lady  [111]  Champneys  the  estates  mentioned  in  the 
first  schedule  to  the  first  indenture,  until  Robinson  and  Gillett  should  have  fully 
received  the  £35,000,  and  the  Plaintiff  had  given  the  two  last-mentioned  parties,  as 
well  as  Bateman  and  Lawrence  notice  to  such  effect ;  but,  nevertheless,  Robinson 
and  Gillett,  acting  in  concert  with  Lady  Champneys,  threatened  to  accept  the  £21,500 
in  full  of  the  £35,000,  and,  thereupon,  to  discharge  Lady  Champneys  and  the  estates 
comprised  in  the  first  schedule  from  the  £35,000  ;  and  that  Bateman  and  Lawrence, 
acting  in  concert  with  Robinson,  Gillett  and  Lady  Champneys,  threatened  to  reconvey 
those  estates  to  her.  The  bill  then  set  forth  a  letter  of  the  16th  of  May  1840  from 
Robinson  and  Gillett's  solicitor  to  the  Plaintiffs  solicitor,  stating  that  the  draft  of  the 
reconveyance  of  the  estates  in  the  first  schedule  to  Lady  Champneys  was  prepared 
and  would  probably  be  executed  early  in  the  ensuing  week,  and  the  contemplated 
arrangements  with  Lady  Champneys  carried  into  effect ;  and  that  nothing  short  of  a 
rule  or  order  of  Court  would  stop  them.  The  bill  then  alleged  that  the  Defendants 
at  times  pretended  that  Robinson  and  Gillett  were  creditors  of  Sir  Thomas  Champneys, 
and  that  there  were  other  creditors  besides  them  and  the  Plaintiff  (whose  names, 
however,  if  any  such  there  were,  the  Plaintiff  did  not  know  and  the  Defendants 
refused  to  disclose) ;  and  that  Robinson  and  Gillett  and  such  other  alleged  creditors 
being,  as  they  pretended,  the  major  part  in  value,  were  desirous  and  had  come  to 
some  resolution,  which  had  been  sanctioned  by  the  Insolvent  Debtors;  Court,  that  the 
proposal  made  to  Lady  Champneys  should  be  adopted  ;  but  the  Plaintiff  charged  the 
contrary,  and  that  it  was  not  competent  for  Robinson  and  Gillett  and  such  other  alleged 
creditors,  if  any,  or  for  the  Insolvent  Debtors  Court,  to  bind  the  Plaintiff' s  interest  in  respect 
of  the  [112]  rents  receivable  under  the  second  indenture,  w  to  consent  to,  or  sanctum  or  direct 
that  proposal  to  be  carried  into  effect  against  the  Plaintiff's  wish  ;  nor  had  the  said  Court 
any  jurisdiction  over  or  in  respect  of  such  rents,  or  to  secure  or  apply  err  give  any  directimis  as 
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to  the  same  ;  and  such  Court  had,  in  fad,  disarowed  and  i-efu^ed  to  exercise  any  such  jurisdic- 
tion :  that,  under  the  circumstances  aforesaid,  the  rents  of  the  hereditaments  comprised 
in  the  first  schedule  accrued  since  Sir  Thomas  Champneys'  death  were  in  great 
danger  of  being,  and,  in  fact,  would  be,  lost  unless  the  Court  of  Chancery  would 
immediately  interfere  and  grant  the  relief  thereinafter  prayed. 

The  bill  prayed  that  the  trusts  and  agreements  of  the  second  indenture  of  the 
13th  of  August  1838  might,  so  far  as  might  be  proper,  be  carried  into  execution 
under  the  direction  of  the  Court;  and  that  Robinson  and  Gillett  miglit  be  made 
answerable  for  the  rents  of  the  estates  in  the  first  schedule  accrued  since  the  death  of 
Sir  Thomas  Champneys,  which  had  been  received  by  them,  or  by  their  order  or  for 
their  use,  or  which  they,  without  wilful  default,  might  have  received  ;  and  that  such 
rents  might  be  duly  applied  ;  and  that  Robinson  and  Gillett  respectively  might  be 
restrained  from  carrying  into  effect  the  arrangement  with  Lady  Champneys,  and 
from  releasing  her  or_the  last-mentioned  estates  from  the  £3.5,000 ;  and  that  Bateman 
and  Lawi-ence  might  be  restrained  from  conveying  the  same  estates  to  Lady 
Champneys,  and  from  conveying  or  parting  with  their  interest  or  estate  therein 
otherwise  than  to  Robinson  and  Gillett  in  pursuance  of  the  second  indenture,  and 
from  paying  to  Lady  Champneys,  or  otherwise  than  into  the  Court  to  the  credit  of 
the  cause,  the  rents  of  the  same  estates  accrued  since  the  death  of  Sir  Thomas 
Champneys,  which  had  been  or  should  be  received  by  [113]  Bateman  and  Lawrence  ; 
and  that  Lady  Champneys  might  be  restrained  from  receiving  such  rents,  and  that 
some  person  might  be  appointed  to  receive  the  same. 

The  Defendants,  Robinson  and  Gillett,  demurred  to  the  bill  on  four  grounds  : 
first,  for  want  of  equity  ;  secondly,  because  all  the  creditors  of  Sir  Thomas  Champneys, 
whose  names  were  inserted  in  the  schedule  filed  by  him  on  his  insolvency,  ought  to 
have  been  made  parties ;  thirdly,  because  the  bill  ought  to  have  been  filed  by  the 
Plaintiff  on  behalf  of  himself  and  all  other  such  creditors ;  and,  fourthly,  because  a 
personal  representative  of  Sir  Thomas  was  not  made  a  party  to  the  bill. 

Mr.  Jacob  and  Mr.  Chandless,  in  support  of  the  demurrer.  This  Court  has  no 
juri.sdiction  in  the  present  case ;  but  the  Plaintiff  must  seek  his  remedy  for  the  acts 
which  he  complains  of  in  the  Insolvent  Debtors  Court.  That  Court  has  complete 
power  over  the  assignees  of  insolvents'  estates  (see  7  Geo.  4,  c.  57,  ss.  3-5,  36,  37,  38 
and  39),  and,  if  an  assignee  will  not  do  his  duty,  or  is  acting  contrary  to  his  duty, 
any  creditor  may  apply  to  that  Court  and  get  him  removed.  If,  therefore,  the 
Plaintiff  in  this  case  thinks  that  the  assignees  have  done  wrong  in  making  the  com 
promise  with  Lady  Champneys,  he  ought  to  go  to  the  Insolvent  Debtors  Court  and 
get  them  discharged.  There  may  be  special  cases  which  cannot  be  investigated  before 
the  Insolvent  Debtors  Court;  but  there  is  no  peculiarity  in  this  case.  No  deed  has 
been  executed  which  has  given  a  right  to  a  third  party,  who  is  not  subject  to  the 
jurisdiction  of  that  Court.  The  object  of  the  bill  is  to  prevent  a  compromise,  alleged 
to  have  been  made  with  Lady  Champneys,  from  being  carried  into  effect;  but,  if 
[114]  this  were  a  proper  case  for  the  interference  of  a  Court  of  Equity,  it  is  not 
stated,  nor  is  there  anything  in  the  bill  to  shew  that  the  compromise  will  be  injurious 
to  the  insolvent's  estate  ;  and,  therefore,  the  fair  inference  is  that  it  will  be  beneficial. 
The  Plaintiff  does  not  say  that  an^'thing  will  be  lost  to  the  estate,  but  only  that  the 
assignees  had  no  right  to  enter  into  the  compromise,  and  that  the  Insolvent  Debtors 
Court  has  no  power  to  sanction  it  without  his  consent.  It  is  by  no  means  of  course 
to  set  aside  a  compromise  made  by  assignees,  though  without  the  consent  of  the 
creditors  or  the  sanction  of  the  Court.  An  assignee,  as  well  as  an  executor,  may,  by 
virtue  of  his  office,  make  a  beneficial  compromise  ;  and,  although  the  Act  requires 
that  the  assignee  shall  have  the  consent  of  the  major  part  in  value  of  the  creditors, 
and  also  the  sanction  of  the  Court  (see  7  Geo.  4,  c.  57,  s.  24),  yet  that  does  not  take 
away  the  power  which  he  has  by  virtue  of  his  office,  but  was  intended  for  his 
protection.  At  all  events,  this  Court  will  not  entertain  a  bill  to  set  aside  a  com- 
promise, which  the  Plaintiff  himself  does  not  even  allege  to  be  injurious.  The 
allegation  of  collusion  is  not  specific ;  and,  if  it  were,  it  would  only  afford  a  ground 
for  applying  to  the  Insolvent  Debtors  Court  to  remove  the  assignees.  The  statement 
that  it  was  not  competent,  for  the  assignees  or  for  the  Insolvent  Debtors  Court,  to 
bind   the  Plaintiffs  interest  in   respect  of   the  rents  receivable  under   the  second 
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indenture,  or  to  sanction  or  direct  the  proposal  to  be  carried  into  effect,  is  the 
gravamen  of  the  bill ;  but  that  is  an  allegation  of  matter  of  law ;  and,  therefore,  the 
demurrer  does  not  admit  it.  Hammond  v.  Attwood  (3  Mad.  158),  Kaye  v.  Foshrooke 
{ante,  vol.  viii.  p.  28),  Blue  v.  Marshall  (3  P.  W.  381),  Pennington  [115]  v.  Healey  (1  Crom. 
&  Mees.  402).  The  Attorney-General  v.  The  Mayor  and  Corporation  of  Normch  (2  Myl.  & 
Cr.  406 ;  see  423),  Cawtharn  v.  Chalii  (2  Sim.  &  Stu.  127). 

Next,  it  appears  on  the  face  of  the  bill  that  there  are  unsatisfied  creditors  of  the 
insolvent  besides  the  Plaintiff;  they  are  all  interested  under  the  trusts  of  the  second 
deed  of  August  1838,  which  the  bill  prays  may  be  carried  into  effect  by  the  Court ; 
the  Plaintiff,  therefore,  ought  either  to  have  made  all  those  creditors  parties  to  the 
bill,  or  ought  to  have  filed  the  bill  on  their  behalf  as  well  as  his  own. 

Lastly,  no  personal  representative  of  Sir  Thomas  Champneys  is  before  the  Court. 
He  was  a  party  to  the  deeds  of  August  1838;  and  the  Plaintiff  seems  to  admit  that 
his  personal  representative  is  a  necessary  party ;  for  he  says,  in  his  bill,  that  Sir  T. 
Champneys  died  in  November  1839,  and  that  Lady  Champneys  is  his  sole  legal 
personal  representative.  A  demurrer  admits  only  facts  that  are  well  pleaded ;  and 
it  is  not  sufficient  to  aver  that  Lady  Champneys  is  Sir  Thomas's  sole  legal  personal 
representative ;  the  Plaintiff  ought  to  have  stated  that  she  was  either  his  executor  or 
administrator.     Baker  v.  Harwood  (ante,  vol.  vii.  p.  373). 

Mr.  Girdlestone  and  Mr.  E.  Montagu,  in  support  of  the  bill.  With  respect  to  the 
last  objection  :  the  demurrer  states,  not  that  an  executor  or  administrator,  but  that 
a  personal  representative  of  Sir  Thomas  Champneys  is  not  made  a  party  to  the  bill  ; 
the  bill,  however,  alleges  that  Lady  Champneys  is  his  sole  legal  personal  repre-[116]- 
sentative ;  and,  consequently,  that  allegation  is  sufficient. 

Next,  as  to  the  objection  that  the  Lisolvent  Debtors  Court,  and  not  a  Court  of 
Equity,  has  jurisdiction  in  the  case  made  by  this  bill.  In  the  first  place,  the  bill  asks 
that  the  trusts  of  a  certain  deed  may  be  carried  into  execution,  so  far  as  may  be  proper  ; 
then  it  asks  that  Robinson  and  Gillett  may  be  restrained  from  carrying  into  effect  the 
arrangement  with  Lady  Champneys,  and  releasing  her  from  the  £3.5,000 ;  that  Bateman 
and  Lawrence,  in  whom  the  legal  estate  is  vested,  may  be  restrained  from  conveying 
the  estates  to  Lady  Champneys  or  paying  to  her  or  permitting  her  to  receive  the 
rents  of  those  estates ;  and  that  she  may  be  restrained  from  receiving  those  rents ; 
and  that  a  receiver  of  them  may  be  appointed.  There  can  be  no  doubt  that  the 
Plaintiff,  having  an  interest  in  the  trusts  of  the  deed,  has  a  right  to  have  those 
trusts  carried  into  execution  ;  and  that  he  has  that  right  as  against  the  trustees 
and  Lady  Champneys.  Is  not  then  this  Court  the  proper  tribunal  for  the  Plaintiff 
to  resort  to'?  Is  the  relief  sought  relief  which,  under  any  circumstances,  could 
be  obtained  in  the  Insolvent  Debtors  Court?  What  jurisdiction  has  that  Court 
over  Lady  Champneys,  or  over  Bateman  and  Lawrence,  in  whom  the  legal  estate 
is  vested,  under  the  first  deed  of  August  1838,  for  the  purpose  of  giving  effect  to 
a  contract  entered  into  by  the  assignees  for  the  benefit  of  the  creditors.  How 
could  this  Court  grant  the  relief  asked  by  this  bill,  in  the  absence  of  the  assignees  ? 
If  it  could  not,  they  are  properly  made  parties.  Besides,  the  bill  charges  that 
they  have  permitted  Lady  Champneys  to  receive  the  rents ;  and,  therefore,  a 
specific  act  of  collusion  is  charged.  Suppose,  for  a  moment,  that  the  Insolvent 
[117]  Debtors  Court  has  jurisdiction  in  this  case,  is  it  not  competent  to  the  Plaintiff 
to  come  to  this  Court  for  an  injunction  until  the  question  whether  the  trusts  of  the 
deed  ought  to  be  performed  or  not  is  decided?  [The  Vice-Chancellor.  If  the 
assignee  of  an  insolvent  is  misconducting  himself  with  respect  to  property  vested  in 
him  for  the  benefit  of  the  creditors ;  as,  for  instance,  if  he  is  about  to  sell  the 
insolvent's  estate  to  A.  for  a  grossly  inadequate  price,  the  Insolvent  Debtors  Court 
will  remove  him.  You  say  that  because  the  legal  estate  is  in  trustees,  and  the 
trustees  are  going  to  sell  the  estate,  with  the  concurrence  of  the  assignees,  for  a 
grossly  inadequate  price,  that  it  is  a  case  for  the  interference  of  a  Court  of  Equity.] 
Yes,  and  the  case  of  Barton  v.  Jayne  {ante,  vol.  vii.  p.  24)  is  an  authority  for  the 
proposition.  [The  Vice-Chancellor.  There  the  assignee  had  actually  assigned 
the  in.solvent's  property ;  and  the  object  of  the  bill  was  to  set  aside  an  act  that  had 
been  actually  done.  Besides,  in  that  case,  the  executor  and  not  the  assignee 
demurred ;  the  assignee,  therefore,  did  not  object  to  the  jurisdiction  :   but  here  the 
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assignees  do  object  to  the  jurisdiction.]  If,  as  we  contend,  the  bill  in  this  case  is 
maintainable  against  Lady  Champneys  and  the  trustees,  but  would  be  demurrable 
if  the  assignees  were  not  parties  to  it,  the  Plaintiff  has  a  right  to  make  them  parties. 
Kaye  v.  Foshrooke  is  an  authority  in  support  of  our  argument :  for,  though  the 
demurrer  was  allowed  in  that  case,  yet  the  principle  which  we  are  contending  for 
was,  in  a  great  measure,  conceded  by  the  Court.  There  the  ground  of  the  decision 
was  that  the  facts  charged  in  the  bill  did  not  amount  to  collusion  :  but,  if  the  Court 
had  been  of  opinion  that  in  no  case  would  such  a  bill  be  main-[118]-tained,  it  would 
not  have  adverted  to  the  special  charges  in  the  bill,  in  order  to  shew  that  they  did 
not  amount  to  a  case  of  collusion :  the  ground  of  the  judgment,  therefore,  supports 
our  proposition  that  the  Court  will  entertain  the  suit,  if  the  circumstances  of  the  case 
are  sufficient  to  make  out  a  case  of  collusion.  In  Benfield  v.  Solomons  (9  Ves.  77  ; 
see  86)  the  demurrer  was  allowed,  because  there  was  no  allegation  of  a  surplus ;  but 
why  was  that  ground  taken  if  the  Court  had  jurisdiction  i  We  cite  that  case,  more 
particularly  on  the  account  of  the  remark  which  Lord  Eldon  makes  in  page  86  of  the 
report ;  where  his  Lordship  draws  a  distinction  between  the  case  of  a  bankrupt  suing 
and  the  case  of  a  creditor  suing. 

This  bill  charges  not  only  that  the  Insolvent  Debtors  Court  has  no  jurisdiction 
in  this  case,  but  that  it  has  refused  to  exercise  any  such  jurisdiction.  [The  Vice- 
Ch.axcellor.  The  charge  to  which  you  allude  cannot  be  taken  as  a  charge  that 
the  Insolvent  Debtors  Court  has  refused  to  exercise  its  jurisdiction  over  the  assignees. 
Are  you  aware  of  any  case  in  which  this  Court  has  interfered,  where  it  has  been 
alleged  that  the  assignee  of  an  insolvent's  estate  was  acting  improperly,  and  the 
assignee  has  demurred  to  the  jurisdiction  T\  It  is  not  competent  to  the  assignee  to 
make  that  objection,  if  he  is  a  necessary  party  to  the  suit.  The  ground  of  the  Plaintiff's 
equity  in  this  case  is  that  he  has  an  interest  in  the  trusts  of  the  second  deed  of 
August  1838,  and  that  the  assignees  of  the  insolvent's  estate  not  only  refuse  to  cjucur 
in  executing  those  trusts,  but  are  acting  in  contravention  of  those  trusts. 

[119]  Another  objection  that  has  been  made  to  the  bill  is  that  it  does  not  allege 
that  the  agreement  which  has  been  entered  into  with  Lady  Champneys  is  prejudicial 
to  the  interest  of  the  Plaintiff;  but  the  filing  of  the  bill  to  have  the  original  agree- 
ment carried  into  execution  renders  any  express  allegation  to  that  effect  superfluous. 
It  is  incumbent  on  the  Defendants  to  shew  that  the  trusts  originally  declared  for  the 
Plaintiff's  benefit  ought  not  to  be  carried  into  execution,  and  that  the  compromise 
with  Lady  Champneys  ought  to  be  carried  into  execution. 

Ne.xt,  with  respect  to  the  objection  that  the  bill  ought  to  have  been  filed  by  the 
Plaintiff  on  behalf  of  himself  and  the  other  un.satisfied  creditors  of  the  insolvent. 
We  contend,  first,  that,  if  the  Plaintiff  might  have  so  framed  the  bill,  it  was  not 
obligatory  upon  him  to  do  so  :  and  secondly,  that,  according  to  the  doctrine  laid  down 
in  Jones  v.  Garcia  Del  Rio  (Turn.  &  Russ.  297),  this  is  not  a  case  in  which  the  Plaintiff 
could  have  so  framed  his  bill ;  for  here  there  is  not  such  a  community  of  interest  as 
that  all  the  creditors  must  take  either  that  which  the  bill  asks  or  nothing.  Some  of 
the  creditors  may  think  that  the  arrangement  entered  into  with  Lady  Champneys 
is  more  beneficial  to  them  than  the  original  agreement ;  and  may  wish  to  have  that 
arrangement  carried  into  effect,  in  preference  to  having  the  trusts  of  the  second  deed 
of  August  1838  performed. 

Lastly,  it  was  said  that  the  other  unsatisfied  creditors  of  Sir  Thomas  Champneys 
ought  to  have  been  made  Defendants ;  but  the  answer  to  that  objection  is  that  the 
bill  charges  that  there  are  no  such  creditors  except  [120]  the  Plaintiff  and  the 
Defendants  liobinson  and  Gillett,  and  that,  if  there  are  any  such,  the  Plaintiff  does 
not  know,  and  the  Defendants  refuse  to  disclose  their  names.  Bowyer  v.  Covert  (1  Vern. 
9-5),  Blain  v.  Agar  {ante,  vol.  ii.  p.  289). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  This  case  is  plainly  distinguishable 
from  the  cases  which  have  been  cited ;  because  this  is  a  case  in  which  the  assignees 
of  the  insolvent  are  the  parties  who  have  demurred  to  the  jurisdiction.  In  Barton  v. 
Jayne  and  Benfield  v.  Solomons,  the  as.signees  did  not  demur ;  and  as  long  as  parties 
do  not  demur,  they  may  be  very  fairly  taken  not  to  object  to  being  made  parties.  I 
do  not  recollect  any  case  in  which  the  assignee  of  an  insolvent  or  of  a  bankrupt  has 
raised  an  objection  to  the  jurisdiction  of  this  Court,  and  this  Court  has  upheld  its 
jurisdiction  against  him. 
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On  looking  at  this  bill,  I  do  not  understand  that,  according  to  the  view  which  the 
Plaintift"  takes  of  the  matter,  he  at  all  wishes  that  these  assignees  should  be  removed. 
The  bill  asks  that  Bateman  and  Lawrence  may  be  restrained  from  conveying  the 
estates,  mentioned  in  the  first  schedule  to  the  first  indenture  of  August  1838,  to  Lady 
Champneys,  and  from  parting  with  their  interest  in  those  estates  otherwise  than  to 
Robinson  and  Gillett,  the  assignees  ;  and  therefore  the  objection  raised  by  the  bill 
is  not  to  their  having  anything  at  all  to  do  with  the  matter,  but  this  part  of  the  bill 
wishes  that  they  should  be  the  parties  who  should  take  the  estates.  The  assignees, 
however,  object  to  the  jurisdiction  of  this  Court. 

[121]  I  observe  that  the  prayer  asks  that  the  rents  and  profits  which  it  seeks  to 
recover  may  be  duly  applied.  But  that  would  be  interfering  with  the  jurisdiction  of 
the  Insolvent  Debtors  Court :  for,  though  it  may  be  true  in  some  sense,  that  the 
specific  sum  of  money  to  be  paid  out  of  Lady  Champneys'  estates  is  no  part  of  the 
assets  of  Sir  Thomas  Champneys ;  yet  it  is  impossible  not  to  see  that  any  right  to 
receive  the  £35,000  or  the  £21,500  arises  out  of  a  dealing  by  these  assignees  with 
the  interest  which  they  had  acquired,  in  right  of  Sir  Thomas  Champneys,  in  the 
estates  of  Lady  Champneys.  A  particular  arrangement  was  made,  which  was,  in 
effect,  giving  up  to  a  certain  extent  the  particular  right,  whatever  that  might  be,  which 
was  derived  from  Sir  Thomas  Champneys  in  consideration  of  a  certain  sum ;  so  that 
that  sum  would  be  assets  received  by  the  assignees  under  the  insolvency  ;  and,  prinul 
facie,  that  sum  would  be  to  be  applied  and  to  be  accounted  for  by  the  assignees 
under  the  jurisdiction  of  the  Insolvent  Debtors  Court. 

This  bill,  then,  is  filed  for  the  purpose  of  changing  the  jurisdiction  which,  as  I 
understand  it,  the  Court  of  Insolvent  Debtors  is  competent  to  exercise,  and  has  not 
refused  to  exercise  :  for  the  general  allegation  in  the  bill,  that  the  Insolvent  Debtors 
Court  has  disavowed  and  refused  to  exercise  any  such  jurisdiction  cannot  be  taken 
as  equivalent  to  an  assertion  that  the  Court  has  refused  to  exercise  its  jurisdiction, 
upon  a  proper  application  being  made  to  it.  If  the  bill  had  stated  a  particular  case, 
and  shewn  that  the  Insolvent  Debtors  Court  either  had  not  jurisdiction  or  had  refused 
to  exercise  it,  after  deliberation  that  might  be  another  thing ;  but,  as  I  understand 
this  passage  of  the  bill,  that  Court  has  not  refused  to  exercise  jurisdiction  over  the 
assignees. 

[122]  My  opinion,  then,  is  that  the  true  method  of  proceeding  in  this  case  would 
have  been  to  apply  to  the  Insolvent  Debtors  Court  to  have  the  assignees  removed, 
and  others  appointed ;  which  ultimately  would  have  given  the  Plaintiff  all  the  relief 
sought  by  this  bill. 

It  appears  to  me  that,  if  I  were  not  to  allow  this  demurrer,  I  should  be  doing  a 
very  dangerous  thing,  and  be  opening  an  avenue  by  which  all  the  business  of  the 
Insolvent  Debtors  Court  might  be  removed  into  this  Court.  I  think  that  this  Court 
should  be  very  careful  how  it  assumes  the  jurisdiction  of  a  Court  of  Common  Law. 

Demurrer  allowed. 


[122]     Veitch  v.  Irving.     July  17,  1840. 
Practice.     Costs. 
New  security  ordered  to  be  given  for  costs,  the  surety  having  become  bankrupt. 

The  Plaintiff  had  given  security  for  costs.  The  person  who  became  surety  for  the 
costs  afterwards  became  bankrupt :  whereupon  the  Defendant  moved  that  new 
security  might  be  given. 

Mr.  Colvile,  in  support  of  the  application,  cited  C'liffe  v.  Wilkinsm  {ante,  vol.  iv. 

Mr.  James,  contrh. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  ordered  new  security  to  be  given  within 
a  certain  time,  or  the  bill  to  be  dismissed.     (But  see  ante,  vol.  ii.  p.  570.) 
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[123]    Harrison  v.  Dixon.    Juli/  16,  1840. 

Practice.     Injunction. 

The  Defendant  being  in  contempt  for  want  of  appearance,  the  common  injunction  was 
extended  to  stay  trial  on  a  motion  made  without  notice. 

In  this  case,  the  Defendant  being  in  contempt  for  want  of  appearance,  The 
Yice-Chancellor  [Sir  L.  Shadwell]  granted  an  application  made  by  Mr.  Knight 
Bruce,  without  notice,  to  extend  the  common  injunction  to  stay  trial. 

[123]    Duncan  v.  Chajcberlayne.    July  8,  10,  Dec.  14,  1840. 

[S.  C.  10  L.  J.  Ch.  307.     Overruled,  Thompsm  v.  Speirs,  1845,  13  Sim.  469.] 

Policy  of  Insurance.     Order  and  Disposition.     Notice. 

All  the  assured  in  the  Equitable  Assurance  Office  are  partners  in  the  society ;  and, 
therefore,  express  notice  of  an  assignment  of  a  policy  effected  with  that  society 
need  not  be  given  in  order  to  take  the  policy  out  of  the  order  and  disposition  of  the 
assignor. 

The  report  of  Bozon  v.  Bolland,  in  1  Mont.  &  Bligh's  Reports,  corrected. 

A  life  policy  which  had  been  effected  with  the  Equitable  Assurance  Society  was 
assigned  to  the  Plaintiff  as  a  security  for  a  debt.  The  assignor  afterwards  took  the 
benefit  of  the  Insolvent  Debtors  Act. 

The  question  was  whether  notice  of  the  assignment  ought  not  to  have  been  given 
to  the  assurance  society  in  order  to  take  the  policy  out  of  the  order  and  disposition 
of  the  insolvent. 

Mr.  Knight  Bruce  and  Mr.  Dixon  appeared  for  the  Plaintiff:  and 

Mr.  Parker  and  Mr.  Taylor,  for  the  Defendants. 

[124]  July  10.  In  the  course  of  the  argument,  Williams  v.  Thorp  {ante,  vol.  ii.  p. 
257),  Ex  parte  Tennyson  (1  Mont.  &  Bligh,  B.  C.  67),  and  Bozon  v.  Bolland  {Ibid.  74, 
cited),  were  cited. 

The  Vice-Chan cellor  [Sir  L.  Shadwell].  I  have  had  an  opportunity  of  looking 
at  the  case  of  Bozon  v.  Bollarul,  in  Reg.  Lib.  A.  1831,  fol.  3155  :  and  I  do  not  think 
that  the  short  account  that  is  given  of  that  case,  in  Montagu  &  Bligh's  Reports,  is 
sufficient. 

The  report  states  that  Mr.  Joshua  Rowe  sold  an  annuity  to  Mr.  Howden ;  and 
Rowe  covenanted  to  effect  an  insurance  on  his  life  ;  which  was  accordingly  effected  ; 
but,  by  mistake,  the  policy  was  effected  in  the  name  of  Richard  Creed,  a  solicitor. 
That  statement,  however,  is  incorrect ;  for  the  annuity  was  secured  by  bond  and 
warrant  of  attorney ;  and  there  was  no  covenant  by  Rowe  to  effect  an  insurance  on 
his  life ;  but  Howden  wished  to  have  an  insurance  on  his  life.  Creed,  as  Howden's 
agent,  by  mistake,  took  the  policy  in  his  own  name,  without  stating  that  he  took  it 
as  agent  to  Howden,  who  had  an  interest  in  Rowe's  life.  At  the  end  of  a  year  Creed 
discovered  the  mistake,  and  that  the  policy  was  void,  and  requested  Rowe  to  insure 
his  own  life  at  Creed's  expense,  and  assign  the  policy.  Rowe  agreed,  on  condition 
that  Creed  should  pay  the  premiums  until  Rowe  should  repurchase  the  annuity.  The 
directors  of  the  Equitable  Assurance  Society  granted  a  new  policy,  dated  the  23d 
February  1814,  to  Rowe,  at  Creed's  expense,  as  a  substitution  for  the  first;  and,  by 
deed  of  the  11th  of  October  1815,  between  Rowe  and  Creed,  Rowe  assigned  the  policy 
to  Creed  in  [125]  trust  for  Rowe,  if  Rowe  should  repurchase  the  annuity  in  his  life- 
time according  to  the  condition  of  the  annuity  bond,  but  if  he  should  not  repurchase 
it,  then  in  trust  for  the  persons  entitled  by,  from  or  under  Howden  :  and  Creed 
covenanted  to  keep  up  the  policy  during  Rowe's  life,  or  until  the  repurchase  of  the 
annuity.     Rowe  never  repurchased  the  annuity,  but  became  a  bankrupt  in  1824,  and 
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died  in  1828.  Creed  kept  up  the  policy.  The  policy  never  was  in  Kowe's  possession  : 
and,  as  he  did  not  repurchase  the  annuity,  he  was  merely  a  trustee  of  the  policy  to 
secure  the  annuity  to  Howden. 

In  1819,  Howden  being  then  dead,  his  executors  sold  and  assigned  the  annuity  and 
their  interest  in  the  policy  to  Marsh.  Marsh  afterwards  assigned  the  arrears  of  the 
annuity  due  at  the  time  of  the  assignment  to  Bozon.  Marsh  afterwards  became 
bankrupt :  and  Bozon  filed  a  bill  against  his  assignees  claiming  the  benefit  of  the 
policy  to  the  extent  of  the  arrears  assigned  to  him. 

At  the  hearing  of  the  cause  before  Sir  John  Leach,  Master  of  the  Rolls,  a  question 
arose  whether  the  policy  was  not  in  Rowe's  order  and  disposition  at  the  time  of  his 
bankruptcy ;  and  the  cause  was  ordered  to  stand  over,  in  order  that  his  assignees 
might  be  brought  before  the  Court  by  supplemental  bill.     (1  Russ.  &  Myl.  69.) 

A  supplemental  bill  was  accordingly  filed  :  and,  on  the  cause  again  coming  on  to 
be  heard,  it  was  proved  that  the  policy  never  had  been  in  Rowe's  possession,  and  that 
he  never  had  any  beneficial  interest  in  it,  but  [126]  was  a  trustee  of  it  for  securing 
the  annuity  to  Howden  :  and,  upon  that,  the  Master  of  the  Rolls  held,  and  held  most 
justly,  that  the  policy  was  not  in  Rowe's  order  and  disposition  at  the  time  of  his 
bankruptcy. 

Nothing  turned,  in  that  case,  upon  notice  to  the  assurance  society  :  but  this  fact 
came  out  in  the  course  of  the  cause,  namely,  that,  prior  to  1824,  the  Equitable  Office 
never  took  cognizance  of  assignments  of  policies,  but  paid  the  amount  due  on  each 
policy  to  the  person  having  the  manual  possession  of  it :  and  that,  since  that  time, 
they  had  taken  notice  of  assignments,  and  kept  a  book  in  which  they  made  minutes 
of  them. 

It  appears  to  me,  therefore,  that  the  case  of  Bozon  v.  Bolland  has  nothing  to  do 
with  either  Williams  v.  Thorp  or  Ej:  parte  Tennyson :  and,  therefore,  I  continue  of  the 
same  opinion  as  I  expressed  in  Williams  v.  Thorp. 

It  was  afterwards  ascertained  that,  by  the  constitution  of  the  Equitable  Assurance 
Society,  every  person  who  effected  an  insurance  with  the  society  became  thereby  a 
partner  in  it. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  This  fact  was  not  brought  to  the 
attention  of  the  Court  in  JFilliams  v.  Thorp,  nor  was  it  mentioned  when  this  cause 
was  first  before  the  Court. 

The  rule  is  that  notice  to  one  partner  is  notice  to  the  partnership ;  and,  as  all  the 
insurers  in  the  Equitable  Assurance  Office  are  partners  in  the  society,  the  fact  of  the 
assignment  of  a  policy  by  one  of  the  assured  must  [127]  be  taken  to  be  a  fact  of 
which  the  society  had  notice ;  and,  therefore,  I  shall  direct  an  account  to  be  taken,  in 
the  terms  of  the  prayer  of  this  bill,  of  what  is  due  on  the  security  of  the  policy. 


[127]     Brown  v.  Basiford.     May  27,  1842. 

[S.  C.  reversed,  1  Ph.  620 ;  41  E.  R.  769.] 

Separate  Property.     Restraint  cm  Alienation.     Feme  Coverte. 

The  form  commonly  used  for  restraining  married  women  from  disposing  of  their 
separate  property  by  anticipation  is  insufficient  for  that  purpose.  The  receipt 
clause  ought  to  declare  that  the  receipts  of  the  married  woman  to  be  given,  from 
time  to  time,  after  the  income  of  the  property  shall  have  become  due,  shall  be,  and 
that  no  other  receipits  shall  be,  sufficient  discharges  to  the  trustees. 

John  Beckett,  by  his  will,  dated  the  21st  of  September  18.32,  gave  certain  lease- 
hold houses  and  stock  in  the  funds  to  trustees,  upon  trust,  from  time  to  time,  during 
the  natural  life  of  his  daughter  Sophia  Bamford,  or  until  she  should  be  duly  declared 
a  bankrupt  or  take  the  benefit  of  any  Act  passed  or  to  be  passed  for  the  relief  of 
insolvent  debtors,  to  pay  the  clear  rents,  interest,  dividends  and  proceeds  of  such 
leasehold  hereditaments,  stocks,  funds  and  securities,  unto  such  person  or  persons, 
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for  such  intents  and  purposes,  and  in  such  manner  as  Sophia  Bamford,  by  any  writing 
or  writings  under  her  hand,  when  and  as  the  same  should  become  due,  but  not  by 
way  of  assignment,  charge  or  other  anticipation  thereof,  should,  notwithstanding  her 
then  present  or  any  future  coverture,  direct  or  appoint ;  and,  in  default  of  any  such 
direction  or  appointment,  or  so  far  as  the  same,  if  incomplete,  should  not  extend  into 
her  proper  hands,  for  her  sole  and  separate  use,  independent  of  the  debts,  control  or 
interference  of  her  then  present  or  any  future  husband  ;  for  which  purpose  the 
testator  thereby  directed  that  the  receipts  in  writing,  under  the  hand  of  his  daughter, 
Sophia  Bamford,  should,  notwithstanding  any  such  coverture  as  aforesaid,  be  good  and 
sufficient  discharges  for  the  last-mentioned  rents,  [128]  interest,  dividends  and  pro- 
ceeds, or  so  much  thereof  as  should  in  such  receipts  respectively  be  expressed  to  have 
been  received ;  and,  from  and  after  the  decease  of  his  daughter,  Sophia  Bamford,  or 
such  her  bankruptcy  or  insolvency  as  aforesaid,  which  should  first  happen,  then  in 
trust  for  all  and  every  or  such  one  or  more  of  her  children  as  therein  mentioned. 

After  the  testator's  death  Sophia  Bamford,  in  consideration  of  the  Sunderland 
Joint  Stock  Banking  Company  withdrawing  a  writ  under  which  certain  goods  of 
Benjamin  Parker,  her  son-in-law,  had  been  taken  in  execution  for  a  debt  due  from 
him  to  the  company,  signed  a  paper  writing  by  which  she  agreed  to  guarantee  the 
payment  of  the  debt  to  the  company. 

In  December  1840  Parker  became  bankrupt;  and  no  monies  having  been  paid 
in  reduction  of  the  debt  since  the  guarantee  was  given,  the  bill  was  filed  by  one  of 
the  public  officers  of  the  company  against  Sophia  Bamford  and  John  Bamford,  her 
husband,  and  the  assignee  of  Parker's  estate  and  the  trustees  of  the  will ;  and  after 
stating  that  Sophia  Bamford  had  refused  to  pay  the  debt  which  she  had  so  guaranteed, 
it  alleged  that  John  and  Sophia  Bamford  and  the  trustees  pretended  that  Sophia 
Bamford  was,  by  the  will,  restrained  from  charging  her  shares  and  interests  in  the 
dividends,  rents,  issues  and  profits  of  the  trust  property  or  rendering  the  same  liable 
for  any  claim  on  her  by  way  of  an  anticipation.  Whereas  the  Plaintiff  charged  that, 
according  to  the  true  construction  of  the  will,  Sophia  Bamford  had  both  a  restricted 
power  of  appointment  and  the  general  uncontrolled  dominion  over  the  income  so 
bequeathed  to  her  for  life  as  aforesaid  ;  and  that,  by  the  [129]  agreement  signed  by 
her  as  before  mentioned,  she  rendered  all  the  property  which  she  was  entitled  to  or 
interested  in  under  the  will  liable  to  the  payment  of  the  debt. 

The  bill  prayed  that  it  might  be  declared  that  the  income  which  Sophia  Bamford 
was  entitled  to,  under  the  will,  for  her  separate  use,  was  liable,  to  the  extent  of  her 
right  in  or  to  the  same,  to  make  good  and  pay  the  debt  to  the  company.(]) 
Bamford  and  wife  and  the  trustees  demurred  to  the  bill  for  want  of  equitj'. 
Mr.  Bethell  and  Mr.  Baily,  in  support  of  the  demurrer.  The  question  in  this 
case  is  whether  the  proviso,  against  anticipation,  extends  to  the  life-estate,  as  it  un- 
questionably does  to  the  power  of  appointment. 

It  will  be  contended,  by  the  counsel  in  support  of  the  bill,  that  a  power  to  appoint 
the  income  of  the  property  is  expressly  given  to  Mrs.  Bamford,  provided  she  does 
not  anticipate  it :  and  that,  under  the  direction  to  pay  the  income  into  her  proper 
hands  for  her  separate  use,  she  has,  by  implication,  a  general  power  to  dispose  of  it ; 
and  Barrymare  v.  Ellis  (2)  will  [130]  be  relied  on.  But  that  case  is  distinguishable  from 
the  present ;  for  there  the  question  arose  on  a  deed  :  here  it  arises  on  a  will.  Here, 
too,  the  payment  is  to  cease  on  Mrs.  Bamford  becoming  either  bankrupt  or  insolvent, 
and,  therefore,  it  is  manifest  that  the  testator  intended  that  the  provision  which  he  was 
making  for  her  should  be  for  her  personal,  inalienable  enjoyment.  It  is  clear  that 
that  intention  will  be  defeated,  if  the  construction  contended  for  on  the  other  side 
is  to  prevail.  There  is  no  break  in  the  clause  now  under  consideration ;  it  is  one 
entire  sentence.     In  Bairymore  v.  Ellis  your  Honor  says  :  "  The  deed  does  not  say  ; 

(1)  See  Murray  v.  Barlee,  ante,  vol.  vii.  p.  194;  and  3  Myl.  &  Keen,  209.  See 
also  Owens  v.  Dickenson,  1  Craig.  &  Phil.  48. 

(2)  Ante,  vol.  viii.  p.  1.  It  is  settled  that  a  person  may  have  a  power  over,  and 
also  an  interest  in  an  estate  ;  but  it  is  not  so  well  established  that  an  express  and  an 
implied  power  can  co-exist  in  the  same  person  over  the  same  property.  Does  not 
the  maxim  expressuia  facit  cessare  taciturn  apply  in  such  a  case  ? 
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do  and  shall  pay  the  same  into  her  own  hands,  but,  simply,  to  her  for  her  own  sole 
use."  But  in  this  case  the  trustees  are  expressly  directed  to  pay  the  rents  and 
dividends  into  the  proper  hands  of  Mrs.  Bamford  ;  and  they  are  not  to  be  paid 
except  when  and  as  they  become  due.  Then  there  is  a  very  marked  distinction 
between  the  receipt  clauses  in  the  two  cases.  In  this  case  the  receipts  of  Mrs.  Bam- 
ford are  alone  made  sufficient  discharges  :  but  in  any  other  case  the  receipts  of  Lady 
Barrymore  or  of  any  person  or  persons  to  be  by  her  appointed  to  receive  the  annuity 
are  made  sufhcient  discharges.  Therefore  we  have  every  requisite  in  this  case,  the 
want  of  which,  in  Barrymore  v.  Ellis,  is  assigned  as  the  ground  of  the  decision. 

Lastly,  the  clause  in  question  is  in  conformity  to  established  forms  and  pre- 
cedents, as  will  be  seen  on  referring  to  the  form  given  in  2  Roper  on  Husband  and 
Wife,  Jacob's  edition,  page  402. 

Mr.  Stuart  and  Mr.  Simpson  appeared  in  support  of  the  bill,  but  the  Vice-Chan- 
cellor gave  judgment  without  hearing  them. 

[131]  His  Honor,  after  saying  that  the  words  on  which  the  question  arose  in  this 
case  were  the  same,  in  substance,  as  the  words  in  Barrymore  v.  Ellis,  and  that  he 
adhered  to  his  decision  in  that  case,  proceeded  thus  : — 

I  admit  the  common  form  to  be  in  the  terms  stated  :  but  it  always  appeared  to  me 
to  be  defective.  When  I  was  in  the  habit  of  drawing  conveyances,  and  wished  to 
settle,  on  a  lady,  property  over  which  she  was  to  have  no  power  of  anticipation,  I 
always  used  to  introduce  an  express  proviso  that  no  receipt  should  be  a  discharge  to 
the  trustees,  except  a  receipt  given  by  the  lady  for  the  rents  or  dividends  (according 
to  the  nature  of  the  trust  property)  then  actually  become  due. 

The  proviso  to  which  I  have  alluded  declared,  as  far  as  ray  recollection  serves  me, 
that  the  receipts  of  the  lady,  under  her  own  hand,  to  be  given  from  time  to  time  after 
the  I'ents  or  dividends  should  have  actually  accrued  due,  should  be,  and  that  no  other 
receipts  should  be  sufficient  discharges  to  the  trustees,  for  the  amount  of  the  monies 
therein  expressed  to  be  received.  In  this  case,  however,  there  are  no  negative  words 
in  the  receipt  clause ;  and,  therefore,  there  is  nothing  to  restrict  the  power,  which 
Mrs.  Bamford  had  to  dispose  of,  or  charge  the  rents  and  dividends  of  the  trust 
property,  under  the  general  direction  to  pay  those  rents  and  dividends  to  her  for  her 
separate  use ;  and  the  consequence  is  that  the  demurrer  must  be  overruled. 

[132]    Pkuen  v.  Osborne.    Pruen  v.  Wilcox.    Pruen  v.  Gilbert. 

July  25,  1840. 

[See  Ralph  v.  Carriclc,  1879,  11  Ch.  D.  882.] 

Will.     Construction. 

Testator  bequeathed  his  residue  to  several  classes  of  persons.  Some  of  the  parties 
were  members  of  two  of  the  classes.  Held,  nevertheless,  that  they  were  entitled 
to  only  one  share  each  of  the  residue. 

Testator  bequeathed  his  residue  to  the  children,  then  living,  of  T.  B.  and  W.  C,  and 
the  lawful  issue  then  living  of  such  of  their  children  as  were  dead,  as  tenants  in 
common,  so,  nevertheless,  that  such  issue  should,  as  amongst  themselves,  take  as 
tenants  in  common,  and  -per  stirpes  and  not  per  capita ;  it  being  his  intention  that 
such  issue  should  have  only  the  shares  which  their  respective  parents  would  have 
been  entitled  to,  if  living.  Held,  that  the  word  "issue"  must  be  taken  in  the 
restricted  sense  of  "children." 

John  Wilcox  Osborne,  by  his  will,  dated  the  8th  of  December  1826,  disposed  of 
the  residue  of  the  monies  to  arise  from  the  sale  of  his  real  and  personal  estate,  in  the 
following  words : — 

"  And  as  to  all  the  rest  and  residue  of  the  monies  to  arise  from  the  sale  or  sales 
hereinbefore  directed,  and  all  other  the  before-mentioned  monies,  trust  monies,  and 
premises  respectively,  and  all  the  before-mentioned  investments,  subject  to  the  trusts 
aforesaid,  I  will,  declare  and  direct  that  they,  the  said  William  Ashmead  Pruen  and 
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Edmund  Wells  Oldaker,  or  the  survivor  of  them,  or  the  heirs,  executors,  adminis- 
trators or  assigns  of  such  survivor,  do  and  shall  stand  possessed  thereof  and  interested 
therein,  in  trust  for  and  to  pay  and  divide  the  same  respectively,  and  every  part 
thereof  respectively,  and  I  give  and  bequeath  the  same  unto,  between  and  amongst 
all  and  every  the  children  of  the  brothers  and  sisters  of  my  uncle  John  Wilcox's  late 
father,  and  "all  and  every  the  children  of  the  brothers  and  sisters  of  the  said  John 
Wilcoxs  late  mother,  and  all  and  every  the  children  of  Thomas  Burton,  who  is  men- 
tioned in  the  will  of  the  said  John  Wilcox,  and  all  and  every  the  children  of  William 
Coles  (who  is  also  mentioned  in  the  said  will),  by  the  said  John  Wilcox's  [133] 
late  father's  sister,  and  the  said  John  Wilcox's  cousins,  William  Wilcox  and  Mary 
Burton,  who  are  both  also  mentioned  in  the  said  will,  or  such  of  the  said  several 
children  and  cousins  respectively  as  are  now  living,  and  the  lawful  issue  now  living  of 
such  of  them  as  are  dead,  leaving  lawful  issue  of  his,  her  or  their  body  or  bodies,  in 
equal  parts,  shares  and  proportions,  as  tenants  in  common ;  so,  nevertheless,  that  the 
issue  of  any  such  children  and  cousins  respectively  as  are  dead  shall,  as  between  or 
amongst  themselves,  take  as  tenants  in  common,  and  per  stirpes  and  not  per  capita :  it 
being'my  intention  that  such  issue  respectively  shall  have  only  the  share  or  shares  to 
which  his,  her,  or  their  respective  parent  or  parents  would  have  been  entitled  to,  if 
living,  under  or  by  virtue  of  this  my  will." 

The  testator  died  on  the  12th  of  December  1826. 

It  appeared,  from  the  report  made  in  pursuance  of  the  decree  at  the  hearing  of 
the  cause,  that  Thomas  Burton  married  a  sister  of  the  father  of  John  Wilcox, 
the  testator's  uncle,  and  had  issue  by  her  a  daughter,  Louisa,  who  was  born  at 
the  date  of  the  testator's  will  and  was  still  living ;  and  that  William  Coles  married 
another  sister  of  John  Wilcox's  father,  and  had  issue  by  her  three  children,  William, 
Mary  and  Hannah ;  and  that  they  also  were  born  at  the  date  of  the  will  and  were 
stiU'living  ;  and  that  William  Wilcox,  who  was  named  in  the  will  and  therein  described 
as  a  cousin  of  John  Wilcox,  was  a  son  of  a  brother  of  John  Wilcox's  father,  and  was 
still  living. 

On  the  cause  coming  on  to  be  heard  for  further  directions,  one  question  was 
whether  Louisa  Burton  was  not  entitled  to  a  share  of  the  testator's  residuary  estate, 
as  [134]  a  child  of  Thomas  Burton,  and  to  another  share  as  a  child  of  a  sister  of  John 
Wilcox's  father.  A  similar  question  arose  with  respect  to  William,  Mary,  and  Hannah 
Coles  and  William  Wilcox  ;  the  three  first  of  those  persons  being  not  only  children  of 
William  Coles,  but  also  of  a  sister  of  John  Wilcox's  father,  and  the  last  being  expressly 
named  as  a  legatee  in  the  will,  and  being  also  a  child  of  a  brother  of  John  Wilcox's 
father. 

It  was  contended  by  Mr.  Jacob,  Mr.  G.  Richards  and  Mr.  Anderdon  that  the 
testator's  object  was  to  give  a  double  benefit  to  such  of  the  parties  as  were  members 
of  two  of  the  classes  of  legatees  mentioned  in  his  will. 

The  Vice-Chaxcellor,  however,  held  that,  although  they  were  twice  described  in 
the  will,  yet  they  were  entitled  to  only  one  share  each  of  the  residuary  estate. 

Another  and  the  principal  question  was  whether  the  word  "  issue  "  was  used  by 
the  testator  in  its  natural  sense,  or  as  designating  children  only. 

Mr.  Girdlestone,  Mr.  Koe  and  Mr.  P.  White  contended  that  the  word  "  issue " 
must  be  taken  to  mean  "  children  "  only,  as  the  testator  had  used  that  word  in  con- 
nexion with  the  word  "  parent ;  "  and  that  effect  could  not  be  given  to  the  direction 
that  the  issue  should  have  only  the  share  or  shares  to  which  his,  her  or  their  parent 
or  parents  would  have  been  entitled  to  if  living,  unless  the  word  "  issue  "  was  taken 
in  that  restricted  sense.     Sibley  v.  Perry  (7  Ves.  522). 

[135]  Mr.  Knight  Bruce  and  Mr.  Tennant,  for  the  Defendants,  W.  D.  Giles  and 
Mary  Giles,  who  were  the  great-grandchildren  and  only  issue  living  at  the  date  of  the 
will  of  a  sister  of  John  Wilcox's  father,  said  : — 

The  case  of  Sibkt/  v.  Perry,  when  rightly  understood,  is  no  authority  for  construing 
this  will.  The  word  "  issue  "  means,  naturally,  all  descendants  :  but  as  it  may  be  held, 
if  the  context  requires  it,  to  mean  children  only  ;  so  the  word  "  parent,"  if  the  context 
requires  it,  may  be  taken  to  mean  any  lineal  ancestor.  The  rule  of  construction 
cannot  be  applied  to  the  one  word  without  admitting  it  to  be  equally  applicable  to 
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the  other.  In  Sibley  v.  Perry  Lord  Eldon  says  :  "  Upon  all  the  cases  this  word  (issue), 
prima  facie,  willtake  in  descendants  beyond  immediate  issue.  But,  on  the  other  hand, 
there  is  no  denying  (not  applying  to  the  state  of  the  fund  or  the  number  of  persons) 
that  if,  upon  fair  reasoning  deduced  from  the  words  of  the  will,  all  the  contents  and 
the  design  and  tenor  of  it,  as  manifested  by  its  contents,  shew  it  was  meant  in  the 
more  restrained  sense,  that  sense  may  be  given  to  it.  The  clauses  of  this  will  to 
which  I  have  referred  shew  the  testator  was  likely  to  use  the  words  '  lawful  issue 
as  descriptive  of  children  only ;  and  the  question  is  whether,  upon  the  whole  will 
taken  together,  he  did  not  use  them  in  that  sense.  Cases  of  this  kind,  considering 
the  precedent  authorities,  ought  not  to  pass  without  observation.  This  decision  is 
not  right,  unless  upon  the  construction  furnished  by  the  different  parts  of  this  will." 
Then  his  Lordship,  at  the  conclusion  of  his  judgment,  says:  "I  shall  express  the 
ground  of  my  opinion  in  the  declaration.  Declare  that,  upon  the  construction  of 
this  will  and  the  whole  of  it  taken  together,  the  testator,  by  the  words  "  lawful  issue  " 
in  these  clauses,  [136]  meant  children ;  and  the  distribution  shall  be  accordingly." 
(See  7  Ves.  -531,  532  and  533.)  If  the  testator,  in  the  present  case,  had  said  merely, 
"  and  the  lawful  issue  now  living  of  such  of  them  as  are  dead  leaving  lawful  issue  of 
his,  her  or  their  body  or  bodies,  in  equal  parts,  shares  and  proportions,  as  tenants  in 
common  ; "  then  this  case  would  have  resembled  the  case  of  Siblet/  v.  Perry.  The 
testator,  however,  goes  on  to  say,  "  so,  nevertheless,  that  the  issue  of  any  such 
children  and  cousins  respectively  as  are  dead  shall,  as  between  and  amongst  them- 
selves, take  as  tenants  in  common,  and  per  stirpes  and  not  per  capita."  But,  in  Sihley 
v.  Perry,  there  were  no  words  denoting  any  intention  to  give  the  property  per  stirpes. 
The  only  resemblance  between  that  case  and  the  present  consists  in  the  word 
"  parent "  being  found  in  both.  That  case  has  no  resemblance  to  the  present ;  and 
all  that  it  establishes  is  that  the  word  "  issue  "  may  be  held  to  mean  "  children,''  if 
the  general  tenor  of  the  will  requires  it.  There  is  another  very  striking  reason,  in 
this  case,  for  giving  to  the  word  "  issue  "  its  natural  import.  The  gift  is  not  to  issue, 
generally,  but  to  the  issue  now  living :  the  testator,  therefore,  had  particular  persons 
in  his  view  ;  and  the  direction  that  the  issue  should  take  per  stirpes  would  let  in  the 
individuals  for  whom  we  appear  :  whereas  the  construction  contended  for  on  the  other 
side  will  exclude  every  member  of  the  family  to  which  those  parties  belong  from 
participating  in  the  residue;  and,  if  there  had  been  no  other  claimants,  that  construction 
would  have  caused  an  intestacy. 

Mr.  Simons  and  Mr.  Bird  appeared  for  the  other  parties.  i 

[137]  The  Vice-Ch.\ncellor  [Sir  L.  Shadwell].     I  think  that  the  great-grand- ' 
children  are  excluded. 

In  the  first  place,  the  gift  is  to  the  children  of  the  brothers  and  sisters  of  John 
Wilcox's  late  father  and  to  the  children  of  the  brothers  and  sisters  of  his  late  mother, 
and  to  the  children  of  certain  individuals  whose  names  are  mentioned,  or  to  such  of 
the  said  several  children  as  are  now  living,  and  the  lawful  issue  now  living  of  such  of 
them  as  are  dead.  Under  those  words  John  Giles,  who  was  the  father  of  the  claimants 
and  the  grand.son  of  a  sister  of  John  Wilcox's  father,  and  who  was  dead  at  the  date 
of  the  will,  never  could  have  taken.  Then  the  testator  directs  that  the  issue  of  such 
of  the  children  as  were  dead  should  take  only  the  share  to  which  their  parent  would 
have  been  entitled  if  living.  There  is  a  difficulty,  therefore,  in  making  the  children 
of  John  Giles  take,  when  John  Giles  himself  never  could  have  taken.  The  substituted 
gift  is  only  to  the  issue  of  children  of  certain  persons ;  and  John  Giles  not  being  a 
child  of  any  of  them,  his  issue  are  not  pointed  at.  So  that,  on  the  very  face  of  the 
will,  there  is  no  gift  to  the  children  of  John  Giles. 

Moreover,  I  am  of  opinion  that,  if  there  be  nothing  more  in  a  will  or  other  written 
instrument  whereby  to  construe  the  term  "  issue  "  than  a  direction  that  the  issue  are 
to  take  the  shares  of  their  parents,  that  is  enough  to  confine  the  general  meaning  of 
the  word  "  issue  "  to  the  particular  meaning  of  "  children  "  of  that  parent :  and  it  was 
so  held  in  Leiyh  v.  Norhury  (13  Ves.  340). 

In  Sibley  v.  Perry  Lord  Eldon  put  the  same  construction  on  the  word  "issue." 
because  he  found  that,  in  a  [138]  particular  clause,  the  use  of  the  word  "parent  " 
restricted  the  meaning  of  the  word  "issue." 

And  the  same  construction  was  adopted  in  a  case  which  came  before  Sir  William 
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Grant,  at  the  Eolls,  on  the  2d  of  March  1814.  (Harrington  v.  Lawrence,  not  reported.) 
There,  by  an  indenture,  a  fund  was  declared  to  be  in  trust  for  the  children  of  a 
marriage  living  at  the  death  of  the  husband  and  wife :  and  the  deed  then  provided 
that  if  anv  should  die  in  the  lifetime  of  the  husband  and  wife,  leaving  issue,  such 
issue  should  take  such  share  as  their  parent  would  have  been  entitled  to  in  case  he 
or  she  had  survived  the  husband  and  wife.  A  grandchild  of  a  child  of  the  marriage 
was  excluded. 

Therefore  I  have  always  considered  it  as  settled  that,  in  a  will  or  in  a  deed,  if  it 
is  a  question  whether  the  word  "  issue  "  shall  be  taken  generally  or  in  a  restricted 
sense,  a  direction  that  the  issue  shall  take  only  the  shares  which  their  parents  would 
have  taken,  if  living,  must  be  taken  to  shew  that  the  word  "  issue  "  was  used  in  its 
restricted  sense. 

"  This  Court  doth  declare  that  the  several  persons  by  the  said  Master's  separate 
report  in  the  said  first-mentioned  cause,  dated  the  26th  day  of  July  1830,  and  the 
said  Master's  general  report  in  the  said  two  first-mentioned  causes,  dated  the  Hth 
day  of  April  1840,  and  the  sixth  schedule  to  such  general  report,  found  to  have  been 
children  of  brothers  or  sisters  of  the  testator's  uncle,  John  Wilcox's  late  father,  or  of 
brothers  or  sisters  of  the  said  testator's  uncle,  John  Wilcox's  late  mother,  and  to 
have  been  living  at  the  testator's  decease,  [139]  became,  upon  such  decease,  entitled 
respectively  to  vested  interests  in  equal  27th  parts  of  the  testator's  residuary  estate ; 
and  that  the  several  persons  by  the  same  reports  and  schedule  found  to  have  been 
living  at  the  decease  of  the  said  testator  and  to  have  been  children  of  any  such 
children  as  aforesaid  as  had  died  in  the  lifetime  of  the  testator  leaving  issue  became, 
upon  the  said  testator's  decease,  entitled,  as  to  each  class  of  such  children,  to  vested 
interests,  as  tenants  in  common,  in  one  equal  27th  part  of  the  said  residuary  estate." 

[139]     Glyx  r.  DuESBURV.     Jithj  29,  1840. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  365 ;  4  Jur.  1080.] 

Interpleader. 

A.,  an  architect  and  surveyor,  brought  an  action  against  B.,  his  employer,  for  £155, 
the  amount  of  a  running  account  between  them ;  one  item  of  which  was  £76,  which 
A.  had  paid  to  D.  by  the  direction  of  C.,  to  whom  it  was  due  for  plumber's  work 
done  for  B.  C.  having  taken  the  benefit  of  the  Insolvent  Debtors  Act,  his  assignee 
demanded  the  £76  of  B.,  insisting  that  the  payment  to  D.  was  invalid.  B.  paid 
into  Court,  in  the  action,  £79,  being  the  £155  minus  £76.  A.  took  the  £79  out  of 
Court  and  proceeded  with  his  action.  B.  then  filed  a  bill  of  interpleader  against 
A.  and  C.'s  assignee  respecting  the  £76.     Held  that  the  bill  was  not  sustainable. 

The  bill  stated  that  the  Plaintiff,  having  occasion  to  build  a  new  house  at  Ewell  in 
Surrey,  employed  the  Defendant,  Duesbury,  as  his  architect  and  surveyor :  that  S.  B. 
Haynes  entered  into  a  contract  with  Duesbury,  as  the  architect  or  agent  of  the 
Plaintiff,  to  do  the  plumber's,  painter's  and  glazier's  work  of  the  house  :  that  Haynes 
accordingly  proceeded  with  the  work  comprised  in  the  contract,  and  that  all  such 
work  had  been  done  and  completed :  that,  according  to  the  terms  of  the  contract, 
the  work  was  to  be  paid  for  as  it  proceeded,  and,  accordingly,  sums  of  money  were, 
from  time  to  time,  paid  by  the  Plaintiff,  on  the  certificate  and  authoritv  of  Duesbury 
and  otherwise,  to  Haynes,  for  and  on  account  of  [140]  the  work  so  done  by  him,  and, 
after  deducting  and  giving  credit  for  the  sums  so  paid  to  him,  there  became  and  was, 
at  the  commencement  of  the  action  after  mentioned,  due  from  the  Plaintiff,  in  respect 
of  the  work  contracted  to  be  done  by  Haynes,  £98,  Is.  Oid. :  that,  in  August  1839 
and  pending  the  completion  of  the  work,  Haynes  took  the  benefit  of  the  Insolvent 
Debtors  Act,  and  the  Defendant  Obbard  was  appointed  assignee  of  his  estate :  that, 
in  June  1839  and  during  the  progress  of  the  work,  Duesbury,  at  Haynes's  request, 
accepted  and  paid,  when  it  became  due,  a  bill  of  exchange  dated  the  13th  of  June 
1839,  and  payable  .six  months  after  date  for  £92,  7s.  2d.,  being  the  balance  which 
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Haynes  claimed  to  be  then  due  to  him  from  the  Plaintiff  in  respect  of  the  work  :  that 
Daesbury  alleged  that  certain  parts  of  the  work  contracted  to  be  done  by  Haynes 
had,  by  reason  of  Haynes's  default  therein,  been  actually  done  by  him,  Duesbury, 
and,  on  that  ground,  he  claimed  to  have  some  portion  of  the  balance  of  £98,  Is.  0U\. 
paid  to  him  by  the  Plaintiff:  that  Duesbury  also  alleged  that  the  amount  of  the 
acceptance  so  given  by  him  as  aforesaid  was,  in  fact,  more  by  the  sum  of  <£16  than 
was  really  and  justly  due  to  Haynes,  and  that  consequently  the  sum  of  £76,  7s.  2d. 
only  was  so  due,  and  was  the  utmost  amount  claimable,  in  respect  of  the  matters  in 
question,  by  Obbard  as  Haynes's  assignee :  that  Obbard,  as  such  assignee,  disputed 
the  validity  of  the  alleged  transfer  or  assignment  to  Rose  of  the  debt  due  to 
Haynes  from  the  Plaintiff,  and  insisted  that,  notwithstanding  the  acceptance  alleged 
to  have  been  given  and  paid  by  Duesbury,  he,  Obbard,  was  entitled  to  have  the 
£76,  7s.  2d.  paid  to  him  by  the  Plaintiff;  and  that,  in  manner  aforesaid,  conflicting 
claims  had  arisen  and  still  subsisted  between  the  two  Defendants  in  respect  of  the 
£76,  7s.  2d.,  as  the  balance  remaining  due  and  [141]  owing  from  the  Plaintiff  on 
account  of  the  work  so  actually  done  by  Haynes  for  the  Plaintiff:  that,  by  reason  of 
such  conflicting  claims  to  the  last-mentioned  balance,  the  Plaintiff  did  not  know  to 
which  of  the  two  Defendants  he  could  safely  pa}'  the  same :  but  he  was  ready  to  pay 
the  same  into  Court,  in  order  that  the  Defendants  might  interplead  and  settle  their 
claims  amongst  themselves  :  that,  save  as  thereinafter  mentioned,  there  was  a  balance  of 
£57,  9s.  due  from  the  Plaintiff  to  Duesbury  as  such  surveyor  and  architect  as  aforesaid 
on  the  balance  of  the  account  between  them,  exclusive  of  the  balance  due  from  the 
Plaintiff  for  the  work  contracted  to  be  done  by  Haynes :  that  Duesbury  had 
commenced  an  action  in  the  Court  of  Queen's  Bench  against  the  Plaintiff ;  and,  by  the 
particulars  of  demand  therein,  he  claimed  the  £57,  9s.,  the  balance  due  to  him  as  such 
surveyor  and  architect  as  aforesaid  from  the  Plaintiff,  and  the  further  sum  of  £98, 
Is.  Oid.  for  plumbing,  painting  and  other  work  (making  together  £155,  10s.  Oid.), 
and  he  claimed  £92,  7s.  2d.,  parcel  of  such  last-mentioned  sum  as  money  paid  for  the 
Plaintiff's  use :  that  the  £98,  Is.  Oid.  mentioned  in  the  particulars  of  demand  was 
the  same  sum  as  the  balance  of  that  amount  thereinbefore  mentioned  to  be  due  from 
the  Plaintiff  for  the  work  contracted  to  be  done  by  Haynes  ;  and  that  the  £92,  7s.  2d. 
was  the  sum  which  Duesbury  alleged  that  he  gave  such  acceptance  for  and  paid  as 
before  mentioned :  that  the  action  was  still  pending,  and  the  Plaintiff  had  pleaded 
thereto,  and  had  paid  into  Court,  in  the  action,  £79,  2s.  lOM.,  which  included  the 
£57,  9s.  due  to  Duesbury  as  aforesaid,  and  also  the  whole  balance  due  from  the 
Plaintiff,  on  account  of  the  work  contracted  to  be  done  by  Haynes,  exclusive  of  £76, 
7s.  2d.,  being  that  portion  of  such  last-mentioned  balance  as  was  claimed  [142]  by 
Obbard,  as  such  assignee  as  aforesaid,  to  be  due  and  payable  to  him ;  and  that  the 
Plaintiff  had  pleaded  to  the  action,  non  assumpsit  except  as  to  £79,  2s.  lOid.,  and  that, 
as  to  that  sum,  Duesbury  ought  not  further  to  maintain  his  action,  because  the 
Plaintiff  had  brought  it  into  Court,  and  Duesbury  had  not  sustained  damages  to  a 
greater  amount :  that  Duesbury  had  replied  to  those  pleas  by  joining  issue  on  the 
first,  and  taking  out  of  Court  the  £79,  2s.  lOid.,  in  discharge  so  far  of  the  action  : 
that  the  £79,  2s.  I  Oid.  was  the  full  amount  claimed  by  Duesbury  by  his  particulars 
of  demand,  exclusive  only  of  the  £76,  7s.  2d.,  which  was  the  subject  of  the  conflicting 
claims  between  him  and  Obbard ;  and  the  right  to  such  sum  as  between  those  parties 
could  not  be  tried  or  decided  in  the  action  ;  but,  nevertheless,  Duesbury  insisted  upon 
the  payment  to  him  of  such  disputed  sum,  and  had  given  notice  of  trial  for  the  next 
Kingston  Assizes  ;  and  Obbard  threatened  to  bring  an  action  against  the  Plaintiff  for 
the  £76,  7s.  2d.,  as  the  balance  due  to  him  from  the  Plaintiff  on  account  of  the  work 
contracted  to  be  done  by  Haynes :  that  Duesbury  wrote  two  letters,  one  to  the 
Plaintiff,  dated  the  13th  of  June  1839,  and  the  other  to  the  Plaintiff's  solicitor,  dated 
the  19th  of  July  following,  relating  to  the  matters  aforesaid,  the  first  of  which  was  as 
follows  : — "  Dear  Sir, — In  consequence  of  your  letter  to  the  party  in  the  Blackfriars 
Road,  concerning  Haynes,  the  plumber,  stating  he  must  refer  to  myself  as  the  person 
through  whose  hands  all  payments  on  the  co"n tract  for  your  house  at  Ewell  are  to 
be  made,  I  have  accepted  a  bill  drawn  upon  me  for  the  balance  due  to  him  from 
you,  as  he,  Haynes,  has  been  suddenly  involved  in  difliculties,  and  particularly  wished 
to  make  the  money  immediately  available ;  and  I  write  this  to  particularly  request 
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of  you,  on  no  account,  to  pay  any  money  on  that  contract  without  previously 
[143]  informing  me  on  the  subject.  I  shall,  I  believe,  have  the  pleasure  of  seeing  you 
next  week,  when  I  can  explain  the  affair  to  j-ou.  The  chief  point  is  this,  that,  as  I 
am  to  receive  this  money  for  Haynes  from  you,  I  have  made  myself  responsible  for  it 
to  the  parties  who  wrote  to  you  ou  the  subject,  at  the  urgent  request  of  Haynes  ;  as 
it  will  do  him  a  great  service. — I  remain,  &c.,  Henry  Duesbury.  P.S. — Pray  be  kind 
enough  not  to  pay  any  monies,  either  on  the  contract  or  extras,  of  any  description  till 
I  have  seen  you."  The  other  letter  was  as  follows  : — "  I  do  not  know  whether  you 
were  able  to  explain  to  Mr.  Rose  that,  through  the  false  statements  and  accounts 
of  Haynes,  I  certified  that  £92,  7s.  '2d.  was  due  to  him  on  the  contract.  But  I  have 
.since  heard  (as  I  believe  was  explained  to  you  the  other  day)  that  he  has  received  £16 
more  than  he  said  he  had,  leaving  only  £!&,  7s.  2d.  as  the  balance ;  but  even  this  is 
not  due  to  him  on  the  contract,  as  the  work  is  left  incomplete.  However,  I  consider 
the  value  of  the  extra  work  performed  would  finish  the  work  on  the  contract,  and 
leave  the  entire  sura  due  for  Haynes's  work  of  every  description,  £76,  7s.  2d.  You 
will  naturally  ask  why  I  suffered  myself  to  be  involved  in  a  transaction  of  this  nature. 
The  state  of  the  case  is  simplv  this  :  Haynes  came  to  me  saying  he  was  under 
temporary  difficulty,  but  that  if  I  would  certify  to  his  friend  Mr.  Rose  that  so  much 
was  due  to  him  for  work  performed  at  Mr.  Glyn's  house  at  Ewell  said  Rose  would 
advance  the  money,  and  entirely  release  him  from  embarrassments.  He  told  me  how 
much  he  had  received  (which  was  a  false  statement) ;  and  I  certified  for  the  balance  : 
this  was  X92,  7s.  2d.  Some  time  after  Rose  called  upon  me  expressing  sorrow  for 
Haynes,  and  giving  me  to  understand  he  was  about  to  assist  him,  but  said  there  was 
no  [144]  other  terms  upon  which  he  could  advance  the  money  but  by  my  giving  him 
a  bill  for  the  amount  of  Haynes's  balance.  I  objected  for  some  time  ;  but  as  I  con- 
sidered he  did  not  know  me  and  wished  to  make  it  imperative  on  me  to  pay  him  the 
money,  as  I  was  certain  to  receive  it  according  to  Mr.  Glyn's  letter  to  him,  and  as  I 
had  always  heard  Haynes  highly  spoken  of  as  an  honest  man.  Rose  himself  holding 
the  same  language,  but,  above  all,  as  I  was  particularly  anxious  nothing  disagreeable 
should  occur  to  Mr.  Glyn  in  the  completion  of  his  house,  I  consented  to  give  a  bill 
for  six  months,  making  quite  sure  that,  long  before  that  time,  everything  would  be 
satisfactorily  concluded.  I  trust  you  will  excuse  my  troubling  you  with  this  com- 
munication, and  ask  Mr.  Glyn  to  be  kind  enough  to  give  it  his  early  attention. — I  am, 
6:c.,  Henry  Duesbury." 

The  bill  prayed  that  the  Defendants  might  severally  set  forth  to  which  of  them 
the  £76,  7s.  2d.  belonged  and  was  payable,  and  how  in  particular  they  made  out  their 
claims  thereto  ;  and  that  they  might  interplead  and  settle  and  adjust  their  demands 
between  themselves ;  the  Plaintiff  being  desirous  and  thereby  offering  that  the  £76, 
7d.  2d.  should  be  paid  to  such  of  them  to  whom  the  same  should,  in  the  judgment  of 
the  Court,  appear  of  right  to  belong ;  and  that  the  Plaintiff  might  be  at  liberty  to  pay 
the  last-mentioned  sum  into  Court  for  the  benefit  of  such  of  the  Defendants  as  should 
appear  to  be  entitled  thereto,  and  that  Duesbury  might  be  restrained  from  all  further 
proceedings  in  his  action  ;  and  that  both  the  Defendants  might  be  restrained  from 
commencing  or  prosecuting  any  other  action  or  actions  against  the  Plaintiff'  for  the 
recovery  of  the  £76,  7s.  2d.,  or  touching  any  of  the  matters  aforesaid. 

[145]  The  injunction  having  been  obtained  ex  parte,  the  Defendants  now  moved  to 
dissolve  it,  on  the  coming  in  of  their  answers. 

Mr.  Knight  Bruce  and  Mr.  Norton,  in  support  of  the  motion.  This  is  not  a  case 
of  interpleader  :  for  there  is  no  identity  of  subject,  nor  is  there  any  right  to  make  the 
Defendants  interplead  with  each  other.  The  subject  of  Obbard's  claim  is  a  debt  due 
from  the  Plaintifi'  to  Haynes  ;  and  the  subject  of  the  action  brought  by  Duesbury  is 
the  balance  of  a  running  account  between  him  and  the  Plaintiff,  consisting  of  various 
items,  one  of  which  was  a  sum  of  money  which  Duesbury  had  paid  to  or  on  account 
of  Haynes,  on  the  Plaintiff's  account ;  and,  consequently,  there  is  no  common  subject 
of  litigation  between  Duesbury  and  Obbard.  Crav-slmy  v.  ThornUm  (ante,  vol.  vii. 
p.  391  ;  and  2  Mvl.  &  Cr.  1  ;  see  p.  19),  Dungey  v.  Angove  (2  Ves.  jun.  304),  Wright  v. 
JVard  (4  Russ.  215). 

Mr.  Jacob  and  Mr.  Rogers,  for  the  Plaintiff.  The  money  ha\-ing  been  paid  into 
Court,  the  Defendants  have  no  right  to  call  on  the  Court  to  decide  whether  this  case  is 
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a  case  of  interpleader  or  not;  for  Lord  Eldou  decided,  in  Hyde  v.  Warren  (19  Ves. 
322),  that  the  money  being  brought  into  Court,  the  bill  could  not  be  demurred  to  as 
not  being  a  bill  of  interpleader.  [The  Vice-Chancellor.  No  such  point  was 
decided  by  Lord  Eldon  in  Hyde  v.  JFarren.]  The  two  Defendants  in  this  case  are,  in 
point  of  fact,  claiming  the  very  same  sum  of  money.  Duesbury  claims  as  having 
[146]  paid  the  money  to  or  on  the  account  of  Haynes  as  the  agent  of  the  Plaintiff; 
and  Obbard  says  that  the  money  was  not  paid  by  Duesbury  as  the  agent  of  the 
Plaintiff. 

The  case  of  Craw&haij  v.  Thorntmi  was  a  case  of  an  entirely  different  character  from 
the  present.  There  both  parties  might  have  been  entitled  to  recover  from  the 
Plaintiff;  and  the  demurrer  was  allowed  on  the  ground  that  Crawshay  had  acknow- 
ledged himself  to  be  the  agent  of  Thornton,  and,  therefore,  by  his  own  act,  he  had 
placed  himself  in  a  situation  which  made  him  liable  to  Thornton  at  all  events ;  and, 
besides,  he  might  be  liable  to  Daniloff  also :  but  in  this  case,  if  Obbard's  claim 
succeeds,  the  Plaintiff  cannot  be  liable  to  pay  Duesbury ;  and,  if  Duesbury  succeeds 
in  his  action,  the  Plaintiff  cannot  be  compelled  to  pay  Obbard.  This,  therefore,  is  a 
proper  case  of  interpleader.  The  Defendants'  counsel  assume  the  very  point  on  which 
the  ricjht  to  make  their  clients  interplead  depends.  They  say  that  Duesbury  paid 
Haynes,  as  the  agent  of  the  Plaintiff:  but  the  truth  is  that  Duesbury  says  one  thing 
and  Obbard  says  the  contrary  :  for  Duesbury  says  that  he  paid  Haynes  as  the  agent 
of  the  Plaintiff;  and  Obbard  says  that  Duesbury  did  not  pay  Haynes  as  the  agent  of 
the  Plaintiff. 

Mr.  Knight  Bruce,  in  reply.  If  A.  orders  goods  from  a  shop,  which  are  delivered 
to  him,  and  then  the  owner  of  an  adjoining  shop  says  that  he  furnished  the  goods, 
and  claims  to  be  paid  for  them  :  that  does  not  make  a  case  of  interpleader.  The  mere 
assertion  of  a  false  claim  does  not  create  a  case  of  interpleader.  If  Obbard,  under  an 
assignment  made  to  him  by  Duesbury,  had  claimed  the  debt  due  from  the  Plaintiff, 
that  might  have  been  a  case  of  interpleader.  [147]  So,  also,  if  Duesbury  had  claimed 
the  debt  due  from  the  Plaintiff  to  his  tradesman,  it  might  have  been  a  case  of  inter- 
pleader. But  the  present  case  cannot  be  held  to  be  a  case  of  interpleader,  unless  the 
Court  is  prepared  to  say  that,  if  a  tradesman  brings  an  action  for  his  bill  against  his 
customer,  the  customer  may  refuse  to  pay  the  bill  on  the  ground  that  his  agent  had 
had  the  money  to  pay  it  with,  and  it  was  an  item  in  a  disputed  account  between  him 
and  his  agent.  What  right  has  the  customer  to  bring  the  tradesman  into  conflict 
with  his  agent?  The  question  at  issue  is  whether  the  debt  which  was  due  to  Haynes 
is  extinguished  or  not ;  the  Plaintiff  says  that  it  is  ;  but  Obbard  says  it  is  not.  The 
balance  due  to  Duesbury  is  not  claimed  by  Obbard ;  and,  therefore,  there  is  no 
identity  of  debt  or  duty  in  this  case. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  do  not  recollect  that,  when  this  case 
was  first  brought  before  me  upon  the  motion  for  the  injunction,  anything  more  took 
place  than  an  ex  parte  statement  of  the  case,  upon  which  the  order  was  made  without 
discussion  ;  therefore  I  am  not  sorry  that  there  has  been  this  discussion  ;  because  it 
may  serve  to  make  clear  the  law  of  interpleader. 

In  the  case  of  Craivshay  v.  Thornton  the  Lord  Chancellor,  speaking  of  the  law  of 
interpleader,  uses  this  language  :  "  In  equity  it  is  defined  to  be  where  two  or  more 
persons  claim  the  same  debt  or  duty."  It  is  obvious  that  there  may  be  a  case  of 
interpleader  where  no  debt  or  duty  is  claimed.  Lord  Redesdale,  in  his  Treatise  on 
Pleading,  twice  asserts  the  proposition  that,  where  two  or  more  persons  claim  the 
same  thing  by  different  or  separate  interests,  and  another  person,  not  knowing  to 
which  of  the  claimants  he  ought,  of  right,  [148]  to  render  a  debt  or  duty  or  to  deliver 
property  in  his  custody,  fears  he  may  be  hurt  by  some  of  them,  he  may  exhibit  a  bill 
of  interpleader  against  them  :  p.  48,  -tth  edition.  And  again,  at  p.  141,  he  says  that, 
where  two  or  more  persons  claim  the  same  thing  by  different  titles,  and  another  person 
is  in  danger  of  injury  from  ignorance  of  the  real  title  to  the  subject  in  dispute.  Courts 
of  Equity  will  assume  a  jurisdiction  to  protect  him. 

A  case  of  interpleader  then  arises  where  the  same  subject,  whether  debt,  duty  or 
thing  is  claimed.  Now,  when  the  subject  in  dispute  has  a  bodily  existence,  no  diffi- 
culty can  arise  on  the  ground  of  identity ;  for  no  dispute  can  arise  as  to  identity  of 
matter.     But,  where  the  subject  in  dispute  is  a  chose  in  action  which  has  no  bodily 
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existence,  it  becomes  necessary  to  determine  what  constitutes  identity.  Where  the 
claims  made  by  the  Defendants  are  of  dififerent  amounts,  they  never  can  be  identical ; 
but  where  they  are  the  same  in  amount,  that  circumstance  goes  far  to  determine  their 
identity.  The  amount,  however,  may  not  be  sufficient  of  itself  to  determine  the 
identity ;  for  the  amount  may  be  the  same,  and  the  debt  may  be  different. 

In  this  case,  Haynes  having  become  insolvent,  Obbard,  as  his  assignee,  claims  a 
debt  due  for  work  and  labour  done  by  him  for  the  Plaintiff;  and  Duesbury,  who  was 
the  Plaintiff's  agent  and  who  superintended  the  works,  claims  a  debt  due  to  him  from 
the  Plaintiff  in  respect  of  his  having  paid  certain  monies  on  the  Plaintiff's  account, 
amongst  which  is  included  a  sum  paid  by  him  to  or  on  account  of  Haynes,  for  work 
and  labour  done ;  and  the  question  is  whether  the  debt  or  duty  claimed  by  Duesbury 
is  the  same  as  that  claimed  by  Obbard.  [149]  It  appears  to  me  that,  although  there 
is  a  complication  of  circumstances  which,  j>riind  facie,  give  colour  to  the  assertion  that 
the  two  sums  are  substantially  the  same  debt ;  yet  if  Duesbury  had  brought  an  action 
against  the  Plaintiff,  and  had,  in  that  action,  recovered  the  whole  amount  of  what  he 
claimed,  that  would  not  have  prevented  Obbard,  in  right  of  Haynes,  from  bringing 
his  action  and  recovering,  even  although  the  amounts  might  be  the  same.  Suppose 
that  Duesbury's  claim  of  debt  had  originally  arisen  from  one  set  of  circumstances, 
and  Obbard's  claim  from  another  source,  could  the  Plaintiff,  by  paying  the  debt  to 
Duesbury,  be  morall\'  and  conscientiously  said  to  have  paid  the  debt  due  to  Haynes  ; 
or,  rice  versa,  if  he  had  paid  Haynes,  might  not  Duesbury  have  recovered  1 

The  matter,  I  think,  must  depend  on  the  original  nature  and  constitution  of  the 
debt  :  and  when  the  debt  to  Duesbury  arose  in  respect  of  acts  done  by  him  in  his 
character  of  architect  and  surveyor  to  the  Plaintiff,  and  the  debt  to  Haynes,  in  respect 
of  work  and  labour  done  ;  I  do  not  see  how  the  two  debts  can  be  the  same.  It  seems 
to  me  that  they  are  originally  and  substantially  different  in  their  nature ;  and,  there- 
fore, that  they  cannot  be  properly  made  the  subject  of  a  bill  of  interpleader.  The 
consequence  is  that  the  injunction  must  be  dissolved. 

[150]     Bleakley  v.  Smith.     July  17,  1840. 

[See  Shardlmi)  v.  Cotlerell,  1881,  20  Ch.  D.  96  ;  Evans  v.  Hoarc  [1892],  1  Q.  B.  595 ; 
Plant  V.  Bourne  [1897],  2  Ch.  285.] 

Agreement.     Signature.     Stat,  of  Frauds. 

J.  R.  Bridges  having  five  freehold  houses  but  no  other  property  in  Cable  Street, 
Liverpool,  agreed  to  sell  them  to  J.  Bleakley  for  £248 ;  and  thereupon  drew  up 
the  following  memorandum  in  his  own  handwriting: — "July  26th,  1839. — John 
Bleakley  agrees  with  J.  R.  Bridges  to  take  the  property  in  Cable  Street  for  the  net 
sum  of  £248,  10s."     Held,  that  the  agreement  was  sufficiently  signed  by  the  vendor. 

John  Robert  Bridges  being  seised  in  fee  of  an  undivided  moiety  of  five  freehold 
houses  in  Cable  Street,  Liverpool,  agreed  to  sell  it  to  the  Plaintiff  for  £248,  10s. ; 
and  thereupon  Bridges  drew  up  the  following  memorandum,  in  his  own  handwriting  : 
"July  26th,  1839. — -John  Bleakley  agrees  with  J.  R.  Bridges  to  take  the  property  in 
Cable  Street  for  the  net  sum  of  £248,  10s." 

Bridges  had  no  property  in  Cable  Street,  except  the  undivided  moiety  before 
mentioned.  On  the  10th  of  February  1840  he  died,  having  received  the  whole  of 
the  purchase-money,  but  without  having  conveyed  the  property  to  the  Plaintiff. 

The  bill  was  filed  against  his  executors  and  his  heir  at  law  (who  was  an  infant) 
for  a  specific  performance  of  the  agreement. 

Bridges  not  having  written  his  name  either  at  the  foot  of  the  agreement  or  in  any 
other  part  of  it  except  as  appears  above,  the  question  was  whether  the  agreement  was 
binding  on  him  and  his  heir. 

Mr.  F.  J.  Hall,  for  the  Plaintiff,  cited  Propert  v.  Parlxr  (1  Russ.  &  Myl.  625 ;  see 
1  Sugd.  Vend.  &  Pur.  10th  edit.  179). 

Mr.  James  Russell,  for  the  Defendants. 


832  FORBES    ■!'.    PEACOCK  11  SIM.  151. 

[151]  The  Vice-Chancellor  was  of  opinion  that  the  agreement  was  sufficiently 
signed  to  take  it  but  of  the  Statute  of  Frauds,  and  decreed  as  follows  : — 

"This  Court  doth  declare  that  the  memorandum  or  agreement  in  the  pleadings 
mentioned,  dated  the  •26th  day  of  July  1839,  was  a  valid  and  binding  contract  in 
writing,  as  against  J.  R.  Bridges,  deceased,  in  the  pleadings  named,  and  that  the  same 
ought  to  be  specifically  performed  and  carried  into  execution ;  and  doth  order  and 
decree  the  same  accordingly :  and  the  Defendants,  John  Smith  and  Alice  Bridges,  the 
executor  and  executrix  of  the  said  J.  E.  Bridges,  by  their  answer  admitting  that  the 
consideration  or  purchase-money  for  the  undivided  moiety  or  equal  half  part  of  the 
said  J.  R.  Bridges,  deceased,  of  and  in  the  five  several  freehold  messuages  and  dwelling- 
houses,  with  the  appurtenances,  situate  on  the  south  side  of  Cable  Street  in  the  town 
of  Liverpool  in  the  county  of  Lancaster,  was  fully  paid  and  satisfied  by  the  Plaintiff 
to  the  said  J.  R.  Bridges  in  his  lifetime,  this  Court  doth  declare  that  the  infant  Defen- 
dant, T.  S.  Bridges,  the  eldest  son  and  heir  at  law  of  the  said  J.  R.  Bridges,  is  a 
trustee  of  the  same  undivided  moiety  or  equal  half  part  of  and  in  the  said  five  several 
freehold  messuages  or  dwelling-houses  and  appurtenances,  within  the  intent  and  mean- 
ing of  an  Act  of  Parliament  made  and  passed,  &c.  (1  Will.  4,  c.  60),  and  that  the  said 
infant  Defendant  is  such  trustee  for  the  Plaintiff,  his  heirs  and  assigns :  and  it  is 
ordered  that  the  infant  Defendant,  T.  S.  Bridges,  and  all  other  proper  parties  do 
execute  a  proper  conveyance  or  assurance  of  the  said  undivided  moiety  or  equal  half 
part  of  the  said  five  freehold  messuages,  dwelling-houses  and  appurtenances  to  the 
Plaintiff,"  &c.,  &c. 


[152]    Forbes  v.  Peacock.    August  1,  1840. 

[S.  C.  11  M.  &  W.  630.     For  subsequent  proceedings,  see  S.  C.  12  Sim.  528; 
1  Ph.  717  ;  41  E.  E.  805  (with  note).] 

Power  of  Sale.     Will.     Construction.     Implied  Power. 

Testator,  after  directing  all  his  just  debts  to  be  paid,  gave  his  personal  estate  and  a 
freehold  house,  of  which  he  was  seised  in  fee,  to  his  wife  for  life,  with  liberty  to 
sell  it,  in  case  a  good  offer  should  be  made,  and  to  invest  the  proceeds  in  the  funds 
for  her  benefit  during  her  life ;  and  he  directed  that,  at  his  wife's  death,  the  house, 
if  not  previously  sold,  should  be  sold  (but  without  saying  by  whom),  and  that  the 
proceeds,  together  with  his  personal  estate,  should  be  divided  amongst  the  children 
of  his  brother  and  sister :  and  he  appointed  his  wife  his  executrix,  and  requested 
J.  H.  F.  and  R.  C,  jointly  with  her,  to  become  the  executors  and  trustees  of  his 
will.  J.  H.  F.  and  the  testator's  widow  proved  the  will.  R.  C.  died  in  the  lifetime 
of  J.  H.  F.  and  the  widow,  without  having  proved  it.  The  widow  died  25  years 
after  the  testator.  Held  that  J.  H.  F.  had  power  to  sell  the  house,  and  to  give  a 
receipt  for  the  purchase-money. 

J.  F.  Throckmorton  being  seised  in  fee  of  a  messuage,  garden  and  other  heredita- 
ments in  Hornsey  Lane,  Middlesex,  made  his  will,  dated  the  18th  of  March  1815,  in 
the  following  words  : — 

"  All  my  just  debts  to  be  paid,  and  all  my  debts  due  to  me  to  be  collected.  First, 
I  give  and  bequeath  to  my  dear  wife,  Elizabeth  Throckmorton,  all  plate,  jewels,  wines, 
household  furniture,  monies  at  the  banker's  or  elsewhere  belonging  to  me,  and  all 
stock  in  the  funds,  partly  during  her  natural  life,  and  partly  at  her  own  disposal  as 
shall  hereinafter  be  provided  for.  Secondly,  in  order  that  she,  my  said  dear  wife, 
Elizabeth  Throckmorton,  may  have  wherewithal  to  support  herself  comfortably,  I  wish 
her  to  lay  out  in  Government  annuities,  for  her  life,  £2500  sterling,  half  in  the  consols 
and  half  in  the  Reduced  three  per  cents.,  which  will  bring  her  payments  in  quarterly. 
The  remainder  of  my  property  I  desire  may  be  invested  in  the  five  per  cent,  stock, 
for  her  benefit  during  her  natural  life.  Thirdly,  the  house  and  ground  on  which  it 
stands,  garden  and  all  thereto  belonging,  being  now  my  own  freehold  pro-[153]-perty 
paid  for  and  without  incumbrance,  I  give  to  her  for  her  natural  life,  with  liberty  to 
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sell  it,  in  case  a  good  offer  is  made,  and  invest  the  proceeds  of  it  in  the  five  per  cent, 
stock  for  her  benefit  during  her  life  ;  or  she  may  let  it  on  a  running  lease  for  7,  14  or 
21  years ;  said  lease  to  expire  and  terminate  on  the  first  of  the  three  above  said  periods 
that  may  happen  subsequent  to  her  demise.  Out  of  my  estate,  the  monies  so  directed 
to  be  invested  as  aforesaid  or  any  part  thereof,  I  give  and  bequeath  at  the  death  of 
my  said  dear  wife,  Elizabeth  Throckmorton,  to  Mary  May,  great-niece  of  my  said  dear 
wife,  Elizabeth  Throckmorton,  provided  she  conducts  herself,  as  she  has  always  hitherto 
done,  to  her  aunt's  and  my  satisfaction,  £1000,  for  her  sole  use  and  benefit,  and  also 
the  interest  of  £1000  five  per  cent,  stock  during  her,  the  said  Mary  May's,  natural 
life.  Fourthly,  should  the  aforesaid  Mary  May  die  before  her  aunt,  Elizabeth  Throck- 
morton, then  the  £1000  left  as  above  for  her  sole  use  and  benefit  is  to  be  with  the 
rest  of  my  remaining  property  to  form  a  residuary  trust  fund  to  be  disposed  of  as 
hereinafter  to  be  named  at  the  death  of  my  aforesaid  dear  wife,  Elizabeth  Throckmorton  ; 
but  in  case  of  her  the  said  Mary  May's  decease  as  aforesaid  before  that  of  her  aunt, 
Elizabeth  Throckmorton,  then  and  in  that  case  on\y  I  give,  at  the  death  of  Elizabeth 
Throckmorton,  the  interest  of  the  £1000  five  per  cent,  stock,  spoken  of  as  aforesaid, 
to  Mary  Graham  and  Eliza  Graham,  daughters  of  my  late  good  friend  and  brother-in- 
law  Joseph  Graham  of  Harwich,  jointly  and  equally,  or  to  the  survivor  of  them  during 
their  lives,  and,  at  their  deaths,  to  be  divided  with  the  residuary  property  as  above 
spoken  of  and  to  be  hereinafter  provided  for.  Fifthly,  I  desire  that,  at  the  death  of 
my  said  dear  wife,  Elizabeth  Throckmorton,  the  residue  of  my  estate  may  then  be 
collected,  including  the  profits  of  [154]  the  house  and  lot,  if  not  previously  sold,  to  he  then 
disposed  of  to  good  advantage,  and  divided  as  follows  :  my  sister,  Sarah  Fordman,  of 
Freehold  Monmouth  County,  State  of  New  Jersey  in  America,  has  four  children,  and 
my  brother  Samuel  Throckmorton,  deceased,  has  left  three  children,  perhaps  four, 
but  to  them,  be  they  seven  or  be  they  eight,  I  give  and  bequeath  all  the  said  residue 
of  my  property  as  aforementioned,  to  be  equally  divided  share  and  share  alike,  nv  to 
the  survivors  of  them.  Sixthly,  on  the  decease  of  the  aforesaid  Mary  May  or  of  .Mary 
Graham  and  Eliza  Graham,  whichever  or  whoever  of  them  shall  have  the  benefit  and 
receive  the  interest  of  the  £1000  five  per  cent,  stock  as  aforesaid,  the  principal  is  then 
to  revert  to  the  residuary  funds  as  aforesaid,  and  to  be  divided  therewith.  Seventhly, 
whatever  property  may  be  willed  to  me  by  my  dear  mother,  Catherine  Throckmorton, 
or  by  whomsoever,  I  give  it  to  my  aforesaid  dear  wife,  Elizabeth  Throckmorton,  during 
her  life,  and,  at  her  death,  to  form  part  of  the  residuary  fund  as  before  mentioned, 
and  to  be  divided  at  her  death  with  the  same.  I  appoint  my  dear  wife,  Elizabeth 
Throckmorton,  to  be  my  executrix :  and  I  request  the  favour  of  my  good  friends, 
John  Hopton  Forbes,  Esq.,  of  Ely  Place,  Holborn,  and  Robert  Cooper,  Esq.,  of  Guild- 
ford Street,  will,  jointly  with  my  aforesaid  dear  wife,  Elizabeth  Throckmorton,  become 
my  executors  and  trustees  to  this  my  will."  The  testator  then  gave  legacies  of  ten 
guineas  each  to  several  individuals  ;  and  afterwards  proceeded  thus  : — "  My  brother, 
Richard  Throckmorton,  enjoys  a  property  in  which  I  am  interested  or  may  be  so  on  the 
decease  of  my  mother :  it  is  not  my  wish  that  he  should  be  distressed  or  urged  to  pay 
my  demand  upon  him  during  his  life  or  that  of  his  present  wife,  but,  at  their  decease, 
if  my  wife,  Elizabeth  Throckmorton,  is  [155]  then  living,  I  give  it  to  her  for  her  life, 
and,  at  her  decease  to  form  part  of  the  residuary  funds  as  aforesaid,  to  be  applied  as 
directed  in  the  fifth  clause  of  this  my  will.  I  desire  a  copy  of  this  ray  will  to  be  sent 
to  my  sister,  Sarah  Fordman,  wife  of  Dr.  Fordman,  Freehold  Monmouth  County, 
New  Jersey,  America." 

The  testator  died  soon  after  the  date  of  his  will,  which  was  proved  by  his  widow, 
Elizabeth  Throckmorton,  and  by  the  Plaintiff,  John  Hopton  Forbes.  R.  Cooper  died 
many  years  before  the  bill  was  filed,  without  having  proved  the  will  or  acted  in  the 
trusts  thereof.     Elizabeth  Throckmorton  died  on  the  7th  of  April  1840. 

The  bill  stated  that,  in  pursuance  of  the  will,  the  Plaintiff  caused  the  said 
messuage,  garden  and  hereditaments  to  be  put  up  to  sale  by  auction  on  the  28th  of 
May  1840;  and  that  the  Defendant  became  the  purchaser  thereof  at  the  price  of 
£1360:  that  an  abstract  of  title  to  the  premises  was  delivered  to  the  Defendant  on 
the  Plaintiffs  behalf,  and  was  submitted  by  the  Defendant  to  his  counsel,  whose 
opinion  thereon  was  as  follows : — •"  I  think  a  good  title  is  deduced  to  the  late  Mr. 
Throckmorton.     The  real  difficulty  in  the  title  arises  under  the  will  of  Mr.  Throck- 
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morton,  on  which  three  distinct  questions  present  themselves.  Firstly,  whether  a 
power  of  sale  can,  by  implication,  be  held  to  be  vested  in  his  executors.  Secondly, 
whether  a  surviving  executor  and  trustee  can  sell :  and  3dly,  whether  a  good  discharge 
can  be  given  without  the  concurrence  of  the  cestuis  que  trust.  On  the  whole,  there 
appears  to  me  so  much  doubt  on  the  title,  that  a  purchaser  ought,  I  think,  to  have 
the  sanction  of  a  decree  of  a  Court  of  Equity  :  or,  otherwise,  I  think  that  the  vendor 
should  obtain  the  concurrence  of  the  testator's  heir,  and  of  the  parties  beneficially 
entitled  to  the  purchase-money." 

[156]  The  bill  further  alleged  that,  save  as  to  the  aforesaid  questions  arising  on 
the  testator's  will,  the  title  to  the  premises,  as  di-sclosed  by  the  abstract,  was  a 
perfectly  good  and  marketable  title :  that  the  Plaintiff  could  not  procure,  and  was 
not  bound  to  procure,  the  concurrence  in  the  sale,  and  conveyance  of  the  premises, 
of  the  testator's  heir  and  all  the  parties  beneficially  interested  in  his  residuary 
estate,  most  of  whom  were  resident  abroad  in  different  parts  of  the  world  :  but  the 
Plaintiff  was  advised  that  he,  as  the  surviving  executor  and  trustee  of  the  will,  bad 
power  to  sell  the  premises  and  to  make  a  good  title  thereto,  and  convey  the  same  to 
the  Defendant,  and  give  him  a  valid  discharge  for  his  purchase-money,  without  the 
concurrence  of  such  parties  or  any  of  them. 

The  bill  prayed  for  a  specific  performance  of  the  contract. 

The  Defendant  demurred  on  the  ground  that  the  Plaintiff  could  not  make  a  good 
title  to  the  premises. 

Mr.  Coote  and  Mr.  Bird,  in  support  of  the  demurrer.  The  question  in  this  case 
arises  on  the  fifth  clause  in  the  will,  where  the  testator  directs  that,  at  the  death  of 
his  wife,  the  residue  of  his  estate  shall  be  collected,  including  the  profits  of  the 
house  and  lot ;  if  not  previously  sold,  to  be  then  disposed  of  to  good  advantage,  and 
divided  as  therein  mentioned.  We  contend  that  the  Plaintiff,  as  the  surviving 
executor  of  the  will,  is  not  enabled  to  make  a  title  to  the  house.  It  will  be  said  by 
the  counsel  in  support  of  the  bill  that  the  Plaintiff  has  a  right  to  sell  the  house, 
either  to  pay  the  testator's  debts,  which  are  charged  by  his  will,  on  his  real  estate,  or 
to  pay  the  legacies ;  or  because  the  produce  of  the  real  estate  and  the  personal 
estate  are  blended  [157]  together,  and  are  to  be  disposed  of  by  the  executors,  as  in 
Tyhlen  v.  Hyde  (2  Sim.  ifc  Stu.  238).  We  concede  that,  if  no  person  is  appointed  to 
sell  the  real  estate,  and  the  proceeds  are  to  pass  through  the  hands  of  the  executor 
for  the  purpose  of  paying  debts  or  legacies,  then  the  executor  is  the  person  to  sell 
the  real  estate :  but  here  twenty-five  years  have  elapsed  since  the  testator's  death, 
and  therefore  the  executor  is  not  at  liberty  to  allege  that  he  is  under  the  necessity 
of  selling  the  real  estate  to  pay  the  testator's  debts.  At  all  events,  he  ought  to  have 
stated  in  his  bill  that  he  wanted  money  to  pay  the  debts.    Shaw  v.  Borrer  (1  Keen,  559). 

Secondly,  as  to  the  money  being  wanted  to  pay  the  legacy  to  Mary  May.  It  is 
pretty  clear  that  the  £2500  directed  to  be  invested  in  Government  annuities  is  the 
fund  out  of  which  the  testator  intended  that  legacy  to  be  paid. 

Thirdly,  with  respect  to  the  argument  founded  on  the  decision  in  Tylden  v.  Hyde, 
that,  as  the  produce  of  the  real  estate  is  blended  with  the  personalty  and  the  aggregate 
fund  is  to  be  divided  by  the  executor,  therefore  the  executor  is  to  sell.  [Mr.  Knight 
Bruce,  for  the  bill.  You  do  not  allude  to  the  request  that  the  Plaintiff  and  Cooper 
should  become  the  executors  and  trustees  of  the  will.]  The  £2500  is  the  fund  of 
which  they  are  to  be  trustees.  In  Tylden.  v.  Hyde  Sir  John  Leach,  V.-C,  says : 
"  Where  there  is  a  general  direction  to  sell,  but  it  is  not  stated  by  whom  the  sale  is 
to  be  made,  there,  if  the  produce  of  the  sale  is  to  be  applied  by  the  executors  in  the 
execution  of  their  office,  a  power  to  sell  will  be  implied  to  the  executors."  It  is  not, 
however,  very  intelligible  why  a  power  to  sell  real  estate  should  not  be  implied  to  the 
heir  rather  than  to  the  [158]  executor.  This  case,  however,  is  distinguishable  from 
Tylden  v.  Hyde,  and  falls  rather  within  the  principle  of  Bentham  v.  Wiltshire  (4  Madd. 
44).  There  the  testator  devised  the  estate  to  which  the  suit  related  to  Hannah  Barrett 
for  her  life,  provided  she  did  not  marry  ;  and  directed  that,  after  her  decease,  it  should 
be  sold  (not  saying  by  whom),  and  the  monies  arising  therefrom  divided  amongst 
certain  illegitimate  children  ;  and  he  appointed  Bryan  Bentham  and  Hannah  Barrett 
his  executors.  The  difficulty  in  that  case  was  that,  as  the  real  estate  was  not  to  be 
sold  until  after  the  death  of  Hannah  Barrett,  the  tenant  for  life,  and,  as  she  was  an 
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executrix,  it  was  necessary  to  imply  a  power  of  sale,  not  only  in  the  executors,  but  in 
the  sunaving  executor ;  and  Sir  John  Leach,  in  his  judgment  in  that  case,  says :  "  It 
is  a  further  circumstance  that  the  sale  is  directed  to  be  made  after  the  death  of  the 
tenant  for  life,  who  was  one  of  the  executors ;  there  is  here,  therefore,  no  power  of 
sale  in  the  executors."  If  then  it  is  held  that  the  Plaintiff  in  this  case  has  power  to 
sell  the  property  in  question,  the  decision  in  Bentham  v.  Wiltshire  will  be  contradicted. 

Supposing  that  a  power  to  sell  is  vested  bj'  implication  in  the  Plaintiff,  still,  as 
the  sale  cannot  be  required  for  the  purpose  of  paying  the  debts  of  the  testator,  who 
died  25  years  ago,  the  Plaintiff  cannot  give  a  receipt  for  the  purchase-money  without 
the  concurrence  of  the  cestuis  que  irust.  The  Plaintiff,  however,  has  sold  the  property 
without  their  knowledge ;  and  he  does  not  know  who  they  are  or  where  they 
reside.  The  probability  is  that  they,  or  some  of  them  at  least,  are  aliens ;  conse- 
quently, the  Attorney-General  ought  to  have  been  made  a  party  to  this  suit,  as 
representing  the  Crown.  [159]  Boe  v.  Acklam  (2  Barn.  &  Cress.  779).  [The  Vice- 
Ch.\ncellor.  Is  there  any  allegation  that  they  are  aliens  ?]  No  ;  but  there  appears, 
on  the  face  of  the  will,  strong  ground  for  presuming  that  they  are  so.  [Mr.  Knight 
Bruce.  Are  you  aware  that,  in  Du  Hourmelin  v.  SheUJon  (4  Myl.  &  Cr.  525),  the  Lord 
Chancellor  decided  that  aliens  might  take  the  proceeds  of  the  sale  of  real  estate  I]  At 
all  events,  all  the  cestuis  que  trust  may  have  died  in  the  lifetime  of  the  testator's  widow  ; 
and  then  the  object  of  the  sale  would  be  at  an  end. 

Mr.  Knight  Bruce  and  Mr.  J.  Parker  appeared  in  support  of  the  bill ;  but 

The  Yice-Chan"CELLOR  [Sir  L.  Shadwell],  without  hearing  them,  said :  The 
testator  directs  that,  at  the  death  of  his  widow,  the  residue  of  his  estate  shall  be 
collected,  including  the  proceeds  of  his  house,  which,  if  not  previously  sold,  is  to  be 
then  sold.  He  then  says :  "  My  sister,  Sarah  Fordman,  of  Freehold  Monmouth 
County,  State  of  New  Jersey  in  America,  has  four  children,  and  my  brother,  Samuel 
Throckmorton,  deceased,  has  left  three  children,  perhaps  four ;  but  to  them,  be  they 
seven  or  be  they  eight,  I  give  and  bequeath  all  the  said  residue  of  my  property  as 
aforementioned,  to  be  equally  divided,  share  and  share  alike,  or  to  the  survivors  of 
them."  He  seems,  therefore,  to  be  doubtful  how  many  children  of  his  deceased 
brother  were  living.  Therefore,  when  he  says,  "or  to  the  survivors  of  them,"  he 
means  not  those  who  should  be  living  at  the  decease  of  his  widow,  but  those  who 
should  be  living  at  his  own  decease. 

When  this  case  was  opened,  it  brought  to  my  recollection  a  note,  which  I  made 
some  years  ago,  of  a  very  [160]  remaikable  case  :  JFard  v.  Devon,  9th  February  1805. 
There  a  testator  made  his  will,  dated  the  29th  of  August  1801,  in  the  following 
words : — 

"  Sell  all  off,  both  real  and  personal  property,  and  divide  the  produce  between  my 
wife,  Mary  Ann  Ward,  and  my  sons  and  daughters,  each  to  share  alike.  The  law 
gives  the  house  at  Teddington  to  the  youngest  son  ;  but  it  is  my  will  to  sell  all.  I 
appoint  Mr.  Robert  Ward,  my  brother,  and  my  wife,  Mary  Ann  Ward,  my  executors." 
That  was  the  whole  of  the  will. 

The  testator  died  seised  in  fee  of  freeholds  and  copyholds.  The  executors  contracted 
to  sell  to  the  Defendant,  who  insisted  that  they  could  not  make  a  title ;  but  it  was 
held  that  the  executors  had  power  to  sell.(l)  On  the  authority  of  that  case,  I  am  of 
opinion  that  the  Plaintiff  has  power  to  sell  the  house  which  is  the  subject  of  the 
present  suit. 

The  only  other  question  is  whether  the  Plaintiff  can  give  a  valid  receipt  for  the 
purchase-money ;  and  I  am  of  opinion  that  he  can  do  so ;  for  the  testator  has 
charged  his  real  estate  with  the  payment  of  his  debts ;  and,  as  the  bill  says  nothing 
at  all  about  the  debts,  non  constat,  but  that  some  of  them  may  still  remain  unpaid. 
At  all  events,  the  purchaser  has  no  notice  that  they  have  been  all  paid ;  and  he  is 
not  bound  to  inquire  whether  they  have  been  paid  or  not. 

Demurrer  overruled. 

(1)  It  appeared,  from  the  note  of  the  above  case  which  His  Honor  kindly  lent  to 
the  reporter,  that  Devon  stated,  in  his  answer,  that  he  had  taken  the  opinion  of  the 
late  Mr.  Shadwell  on  the  question ;  and  that  that  eminent  conveyancer  doubted 
■whether  the  executors  could  sell. 
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[161]    Markis  V.  Burton.    July  24,  1840. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  373.] 

fFill.     Construction.     Legacy  Duty. 

Testator  directed  his  executors  to  set  apart  a  sum  not  more  than  £7500,  the  dividends 
of  which,  when  invested  as  after  directed,  would  anaount  to  or  produce  the  clear 
yearly  sum  of  £300,  clear  of  all  deductions  whatsoever,  and  to  invest  the  sum  so 
to  be  set  apart  in  Government  or  other  securities  ;  and  he  directed  that  if  at  any 
time  the  dividends  of  the  trust  monies  should,  from  any  cause  whatsoever,  prove 
insufficient  to  answer  the  purposes  aforesaid,  the  trustees  should,  out  of  the  residue 
of  the  monies  that  should  come  to  their  hands,  raise  such  further  sum  as  should  be 
sufficient  to  make  good  any  deficiency,  and  apply  the  same  accordingly  ;  and  he 
gave  the  annuity  to  the  Plaintiff  for  life.  Held,  that  the  annuity  was  free  from 
legacy  duty. 

The  testator  in  the  cause  directed  his  executors  and  trustees  to  set  apart,  out  of 
the  residue  of  his  personal  estate  and  the  proceeds  of  his  real  estate,  a  sum  of  money 
not  being  less  than  £6500,  nor  more  than  £7500,  the  yearly  dividends,  interest  and 
produce  of  which,  when  invested  as  thereinafter  mentioned,  would  amount  to  or 
produce  the  clear  yearly  sum  of  £300,  clear  of  all  deductions  whatsoever,  and  to  lay  out 
and  invest  the  said  sum  so  to  be  set  apart,  in  their  names,  in  Government  or  other 
securities  :  and  he  gave  the  annuity  to  the  Plaintiff  for  her  life.  The  testator  then 
directed  that  if  at  any  time  the  dividends  and  annual  produce  of  the  trust  monies  should, 
from  any  cause  [162]  whatsoever,  prove  insufficient  to  answer  and  satisfy  the  purposes 
aforesaid,  his  trustees  should,  by  and  out  of  the  residue  of  the  monies  which  should 
come  to  their  hands,  raise  such  further  sum  or  sums  of  money  as  should  be  sufficient 
to  make  good  any  deficiency,  and  pay  and  apply  the  same  accordingly. 

The  question  was  whether  the  annuity  was  given  free  of  legacy  duty. 

Mr.  Knight  Bruce  and  Mr.  Bacon,  for  the  Plaintiff  the  annuitant,  cited  Srnith  v. 
Anderson  (4  Russ.  352)  and  Barksdale  v.  Gilliat  (1  Swanst.  562). 

Mr.  Jacob  and  Mr.  Walker,  for  the  executors  and  trustees.  This  case  is 
distinguishable  from  the  cases  cited  :  for  there  the  annuity  itself  was  given  clear  of 
all  deductions  ;  but  here  the  fund  that  is  to  produce  the  annuity  and  not  the  annuity 
is  so  given.  Besides,  the  sum  that  is  to  be  invested  is  limited  ;  it  is  not  to  exceed 
£7500.  But  that  sum,  if  invested  in  the  three  per  cents.,  would  not  produce  even  the 
annuity.  Can  you  then  say  that  a  much  larger  sum  than  the  testator  has  directed, 
that  is,  a  sum  sufficient  to  pay  the  legacy  duty  as  well  as  the  annuity,  ought  to  be 
taken  out  of  the  residue  ? 

The  testator  contemplated  that  the  money  directed  to  be  set  apart  might  be 
invested  in  the  three  and  a  half  per  cents.,  and  that  the  dividends  of  that  stock  might 
be  reduced  ;  and  it  is  in  that  event  that  he  directs  the  deficiency  to  be  made  good. 
Sanders  v.  Kiddell  (ante,  vol.  vii.  p.  536). 

[163]  The  Vice-Ghancellor  [Sir  L.  Shadwell].  The  testator  has  pointed  out  a, 
clear  intention  that  the  annuity  should  be  clear  of  all  deductions.  In  Sanders  v. 
Kiddell  the  testator  did  indeed  use  the  word  "  clear,"  but  he  did  not  use  the  words 
"  clear  of  all  deductions ;  "  and,  besides,  the  parties  were  to  take  the  annuity  in 
succession.  Here  it  is  pretty  plain  from  the  words  to  which  I  have  adverted,  and 
from  the  other  parts  of  the  will,  that  the  testator  intended  the  annuitant  to  take  the 
annuity  free  from  any  diminution  whatever. 
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[163]  Daniel  v.  Dudley.    July  31,  1840. 

[S.  C.  on  appeal,  1  Ph.  1  ;  41  E.  R.  531  (with  note).] 

Deed.     Construction.     Executors  and  Administrators. 

By  a  marriage  settlement  trusts  were  declared  of  a  sum  of  money,  the  wife's  property, 
for  her  separate  use  for  life,  for  her  husband  for  life,  for  their  children  as  the  wife 
should  by  deed  or  will  appoint ;  in  default  of  appointment  for  the  children  equally  ; 
if  there  should  be  no  child,  then  for  such  persons  as  the  wife  should  appoint  by 
deed  or  will,  and  in  default  thereof  for  the  executors  or  adminisfratars  of  the  u'ife. 
The  ultimate  trust  took  effect.  Held,  that  by  the  executors  or  administrators  of  the 
wife,  her  next  of  kin  at  her  death  were  meant,  there  being  throughout  the  settle- 
ment an  evident  intention  to  exclude  the  husband  from  taking  more  than  a  life 
interest. 

By  an  indenture,  dated  the  27th  of  May  1807,  being  the  settlement  made  in 
contemplation  of  the  marriage  of  Thomas  Busby  with  Mary  Henn,  after  reciting  the 
intended  marriage,  and  that  as  well  in  prospect  thereof  as  of  the  portion  which 
T.  Busby  would  receive  with  Mary  Henn,  and  for  making  a  better  provision  for 
T.  Busby  and  Mary  Henn  and  the  issue  of  the  marriage,  it  had  been  agreed  that 
the  sum  of  £1100  secured  by  the  mortgage  therein  mentioned  should  be  settled  upon 
and  for  the  trusts,  intents  and  purposes,  and  subject  to  the  powers,  provisions  and 
agreements  thereinafter  mentioned  concerning  the  same  ;  it  was  [164]  witnessed  that, 
in  pursuance  of  such  agreement  and  for  the  consideration  aforesaid,  Mary  Henn,  for 
herself,  her  heirs,  executors,  &c.,  and  Thomas  Busby,  for  himself,  his  heirs,  executors, 
&c.,  did  severally  covenant  with  John  Land  and  Solomon  Bowerman,  that  immediately 
after  the  execution  of  the  settlement,  the  £1100  should  be  and  be  deemed  as  vested 
in  Land  and  Bowerman  ;  and  Land  and  Bowerman  did  thereby,  for  themselves 
severally  and  for  their  several  executors,  &c.,  declare  that  they  would  stand  possessed 
thereof,  and  of  the  interest,  dividends  and  produce  thereof  in  trust,  after  the  solemnisa- 
tion of  the  marriage,  to  continue  the  same  or  any  part  thereof  on  the  then  present 
security  at  interest,  or,  mth  the  consent  of  Marij  Henn,  testified  by  some  writing  under 
her  hand,  and,  after  her  decease,  at  the  discretion  of  the  trustees  for  the  time  being,  to  call 
in  the  £1100  or  any  part  thereof,  and  lay  out  or  lend  the  same  again,  in  the  names  of 
the  trustees  for  the  time  being,  in  the  purchase  of  some  of  the  public  stocks  or  funds, 
or  upon  some  Government  or  Parliamentary  or  real  security  or  securities  at  interest, 
and  the  same  again,  with  such  consent  as  aforesaid,  or  at  the  discretion  of  the  trustees 
for  the  time  being  after  Mary  Henn's  decease,  from  time  to  time  to  alter,  vary,  transfer, 
sell  out  or  call  in,  and  lay  out  and  invest  upon  any  new  or  other  stocks,  funds  or 
securities  of  the  like  nature ;  and,  during  Mary  Henn's  life,  to  receive  the  dividends, 
&c.,  of  the  £1100,  or  of  the  stocks,  &c.,  upon  which  the  same  should  then  be  lent,  laid 
out  or  invested,  and  to  pay  such  dividends,  &e.,  to  Mary  Henn  for  her  separate  use;  and, 
after  her  decease,  in  case  Thomas  Busby  should  survive  her,  to  pay  the  dividends,  &c., 
to  him  for  his  life  ;  and,  after  the  decease  of  the  survivor  of  them,  to  stand  possessed 
of  the  capital  in  trust  for  all  and  every  or  such  one  or  more  of  the  children  of  the 
[165]  marriage  as  Mary  Henn  should,  by  deed  or  will,  appoint,  and,  in  default  of 
such  appointment,  in  trust  to  divide  the  same  equally  amongst  all  the  children  of  the 
marriage,  the  shares  of  sons  to  be  paid'to  them  at  21,  and  the  shares  of  daughters  at 
that  age  or  on  marriage.  The  settlement  then  contained  provisions  for  the  mainten- 
ance of  the  children,  and  for  the  survivorship  and  accruer  of  their  shares  in  case  they 
should  die  before  their  shares  should  become  payable.  It  then  directed  that,  in  case 
there  should  be  no  son  who  should  attain  21,  nor  any  daughter  who  should  attain 
that  age  or  marry,  the  trustees  should  pay  and  transfer  the  £1100,  or  the  stocks,  &c., 
upon  which  that  sum  should  then  be  invested,  to  such  person  or  persons,  ifec,  as  Mary 
Henn,  notwithstanding  her  coverture,  should  appoint  by  deed  or  will ;  and  that,  in  default 
of  such  appointment,  the  trustees  should  pay  and  transfer  the  same  unto  the  executors 
or  administrators  of  Mary  Henn  :  and  Busby  covenanted  with  the  trustees  that,  in  case 
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the  marriage  should  take  effect  and  Mary  Henn  should  die  in  his  lifetime,  he  would 
permit  and  suffer  her  to  appoint  the  £1100,  by  deed  or  will,  unto  such  child  or 
children,  person  or  persons,  in  such  shares,  manner  and  form  as  she  should  think 
proper  ;  and  that,  in  case  she  should  die  in  his  lifetime  and  should  make  no  appointment  of 
all  or  any  part  of  the  £1100,  and  she  dying  without  issue  as  aforesaid,  the  same  or  the 
unappointed  part  thereof,  should  he  and  remain  unto  and  for  the  only  use  and  benefit  of  her 
executors,  OAhninistrators  and  assigns :  and  Thomas  Busby  further  covenanted  with  the 
trustees  that,  if  the  marriage  should  take  effect,  he  would  permit  the  will,  to  be  made 
by  Mary  Henn  in  pursuance  of  the  before-mentioned  power,  to  be  duly  proved  by  the 
executors  therein  to  be  named,  and  probate  [166]  thereof  to  be  taken,  as  was  usual  ; 
and  that  the  appointees  should  peaceably  and  quietly  have,  hold  and  possess  the 
£1100,  without  any  let,  &c.,  of  or  by  him,  his  executors,  administrators  or  assigns  : 
and  also  that  it  should  be  lawful  for  the  trustees  to  sue  for  the  £1100,  or  any  part 
thereof,  or  the  interest  or  dividends  thereof,  in  his  name  and  in  the  name  of  Mary 
Henn  ;  and  that  he  would  not  release  the  £1100,  or  any  part  thereof,  or  the  interest 
or  dividends  thereof  then  due,  or  thereafter  to  grow  due,  to  Mary  Henn,  without  the 
consent  in  writing  of  the  trustees  ;  and  that  he  would,  as  often  as  thereto  desired  by 
the  trustees,  join  with  Mary  Henn  in  any  release,  receipt  or  discharges  necessary  to 
be  given  for  any  monies  due  or  to  grow  due  to  her  as  aforesaid  ;  and  that  he  would, 
at  all  times  after  the  marriage  should  take  effect,  upon  every  reasonable  request  and 
at  the  proper  costs  and  charges  of  the  trustees,(l)  or  the  survi\'or  of  them,  or  the 
executors  or  administrators  of  the  survivor,  do  and  execute  all  such  further  acts  and 
things  for  the  better  settling,  recovering  and  recei^^ng  the  £1100,  and  the  interests 
and  dividends  thereof,  upon  and  for  the  trusts  and  intents  thereinbefore  declared 
concerning  the  same,  as  by  the  trustees  and  the  survivor  of  them,  or  the  executors 
or  administrators  of  the  survivor,  or  by  their  counsel,  should  be  reasonably  required  : 
and  it  was  thereby  agreed  between  the  parties  thereto  that  Busby,  his  executors 
and  administrators,  should,  at  all  times  thereafter,  be  indemnified,  out  of  the  trust 
premises,  against  all  costs,  charges,  &c.,  that  he  or  they  should  incur  by  reason  of  the 
said  Thomas  Busby  joining  or  being  made  a  party  in  any  action  or  suit  for  recovering 
any  part  of  the  £1100,  or  the  dividends  or  interest  thereof,  or  on  any  other  account 
whatsoever. 

[167]  The  marriage  was  solemnised  shortly  after  the  execution  of  the  settlement. 

In  September  1819  Busby  took  the  benefit  of  the  Insolvent  Debtors  Act;  and 
the  Defendant  Dudley  became  the  assignee  of  his  estate.  Mary  Busby  received  the 
interest  of  the  £1100  during  her  life  for  her  separate  use.  She  died  in  May  1823, 
intestate,  leaving  her  husband  and  a  son,  who  was  the  only  issue  of  the  marriage  and 
her  sole  next  of  kin,  her  surviving. 

After  Mrs.  Busby's  death,  the  interest  of  the  £1100  was  paid  to  Mr.  Busby's 
assignee  during  his  life.  In  1825  he  died  intestate,  without  having  taken  out 
administration  to  his  wife,  and  leaving  his  son,  his  only  child  and  next  of  kin,  him 
surviving. 

In  January  1829  the  son  died,  an  infant,  intestate  and  unmarried,  leaving  the 
Plaintiff  Charlotte  Daniel  and  the  Defendant  Martha  Goodson,  his  two  paternal  aunts, 
his  sole  next  of  kin.  The  interest  which  became  due  on  the  £1100  from  Thomas 
Busby's  death  up  to  the  24th  of  September  1828  was  applied  for  the  infant's  use, 
but  the  interest  which  accrued  subsequently  to  that  day  and  up  to  the  infant's  death 
was  in  arrear  at  his  decease. 

In  February  1834  administration  to  the  estates  of  Thomas  Busby  and  his  infant 
son  was  granted  to  the  Plaintiff  Charlotte  Daniel;  and  in  April  1835  administration 
to  Mary  Busby  was  granted  to  the  same  person. 

The  Plaintiff,  who  had  obtained  payment  of  the  £1100  and  the  interest  due 
thereon  from  the  mortgagee,  [168]  alleged  by  her  bill  that  Dudley,  as  the  assignee 
under  Busby's  insolvency,  insisted  that  Busby  became  entitled  to  the  £1100  and  all 
interest  due  thereon  at  the  death  of  his  infant  son,  and  also  to  all  interest  accrued 
thereon  subsequently,  as  having  survived  his  wife ;  and  that  the  Plaintiff  ought  to 
pay  the  same  to  Dudley  as  such  assignee :  whereas  the  Defendant  Martha  Goodson, 

(1)  So  in  brief. 
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as  one  of  the  infant's  next  of  kin,  alleged  that,  according  to  the  true  constraction  of 
the  settlement,  Busby  was  excluded  from  taking  in  the  events  which  had  happened 
any  benefit  in  the  £1100  or  the  interest  thereof,  under  the  ultimate  trust  declared 
by  the  settlement  for  the  benefit  of  Mary  Busby's  executors  and  administrators,  such 
trust  being  meant,  as  Martha  Goodson  contended,  for  the  benefit  of  Mary  Bushi/'s  next 
of  kin,  to  the  total  ejxlusion  of  her  husbawl  sunicing  her ;  and  that  Busby  was  bound,  by 
his  covenants  in  the  settlement,  to  give  efiect  to  such  settlement  accordingly  ;  and 
that  the  PlaintiflF,  as  his  administratrix,  was  then  bound  so  to  do  ;  and  that  Martha 
Goodson  accordingly  insisted  that  the  infant,  as  Mary  Busbv's  only  child  and  sole 
next  of  kin,  became  entitled  to  the  £1100  and  the  interest  thereof,  subject  to  his 
father's  life  interest  and  to  his  own  coutingent  interest  therein,  and  that,  on  the 
infant's  decease,  the  £1100,  and  all  interest  due  thereon,  devolved  to  his  next  of  kin, 
and  that  Martha  Goodson,  accordingly,  became  entitled  to  one  moiety  of  the  trust 
money,  as  one  of  his  next  of  kin  at  the  time  of  his  death,  and  that  the  Plaintiff 
Charlotte  Daniel  became  entitled  to  the  other  moiety,  as  the  other  of  such  next  of 
kin,  and  that  she,  as  the  infant's  administratrix,  was  bound  to  pay  and  divide  the 
trust  money  accordingly.  The  bill  further  alleged  that  Martha  Goodson  also  insisted 
that,  if  Busby  was  not  excluded  by  the  settlement  as  before  mentioned,  [169]  yet 
that  the  interest  of  the  £1100,  which  accrued  after  Busby's  death  and  in  the  lifetime 
of  his  son,  and  which  remained  unpaid  at  his  decease,  formed  personal  estate  of  the 
son,  and  as  such  became  and  was  divisible  among  his  next  of  kin. 

The  bill  prayed  that  the  rights  and  interests  of  the  Defendants  and  of  the  Plaintiff 
in  the  monies  received  by  the  Plaintiff  on  account  of  the  £1100  and  interest  might  be 
ascertained  and  declared  ;  and  that  such  monies  might  be  paid  and  applied  accord- 
ingly :  and,  in  the  meantime,  that  the  same  might  be  secured  for  the  benefit  of  the 
parties  interested  therein ;  and  that  all  such  accounts  might  be  taken  and  inquiries 
made  as  might  be  necessary  for  the  purposes  aforesaid. 

The  Defendant,  Dudley,  by  his  answer,  claimed,  as  Busby's  assignee,  all  such  right 
and  interest  in  the  matters  in  question,  in  trust  and  for  the  benefit  of  Busby's  creditors, 
as  he  might  appear  to  be  entitled  to.  The  other  Defendants  were  Henry  Goodson 
and  Martha  his  wife,  neither  of  whom  answered  the  bill.  With  respect  to  the  latter, 
the  bill  charged  and  Dudley  admitted,  in  his  answer,  that  she  separated  from  her 
husband  many  years  ago  and  went  to  America,  where  she  was  still  resident.  With 
respect  to  the  former,  the  bill  charged  that  the  Plaintiff  had  not  seen  or  heard  of  him, 
and  that  he  had  not  been  seen  or  heard  of  by  any  other  person  since  183-5,  and  that  the 
Plaintiff  was  unable  to  discover  whether  he  was  living  or  dead  :  in  answer  to  which 
Dudley  said  he  believed  that  the  Plaintiff  had  not  seen  or  heard  of  H.  Goodson  since 
1835:  but  whether  any  other  person  had  seen  or  heard  of  him  since  that  time  the 
Defendant  was  unable  to  set  forth. 

[170]  The  cause  now  came  on  to  be  heard  as  a  short  cause. 

Mr.  Knight  Bruce  and  Mr.  Parry,  for  the  Plaintiff.  The  question  is  whether, 
according  to  the  true  construction  of  the  settlement,  the  executors  or  administrators 
of  the  wife  do  not  mean  her  next  of  kin. 

There  is  a  covenant,  following  the  trust  for  the  executors  or  administrators  of  the 
wife,  which  will  be  found  material  to  the  construction  of  those  words.  The  husband 
covenants  that  in  case  his  wife  should  die  in  his  lifetime  without  making  any  appoint- 
ment of  the  £1100  and  without  issue,  that  sum  should  be  and  remain  unto  and  for 
the  only  use  and  benefit  of  her  executors,  administrators  and  assigns.  So  that  he 
provides  for  the  case  of  her  dying  under  such  circumstances  that  no  one  could  take 
except  himself.  Buhner  v.  Jay  (ante,  vol.  iv.  p.  48).  That  case  was  not  so  strong  in 
favour  of  the  next  of  kin  as  the  present  is,  for  there  the  £750  was  to  be  raised  after 
the  death  of  the  survivor  of  the  husband  and  wife,  whichever  of  them  might  be  the 
survivor.  In  that  case  your  Honor  said  :  "  I  appiehend  that,  in  putting  a  construc- 
tion on  the  expression,  '  the  executors  and  administrators  of  Ann  Prichard,'  I  ought 
not  to  look  at  those  words  only,  but  at  the  whole  of  the  settlement,  in  order  to  dis- 
cover what  the  intention  of  the  parties  was  in  using  that  expression  ;  for,  to  adopt 
the  language  of  Lord  Thurlow  in  Woodcock  v.  The  Duke  of  Dorset,  the  intention  of  the 
settlement  is  the  truth  and  honour  of  the  case."  So,  in  deciding  as  to  the  construc- 
tion of  the  words  in  question  in  this  case,  we  submit  that  the  Court  is  bound  to  look 
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at  the  whole  of  the  settlement ;  and  it  [171]  will  then  be  seen  that  the  property  is 
the  property  of  the  wife  ;  that  the  husband  is  anxiously  excluded  from  taking  any 
interest  in  it  beyoud  a  life  interest ;  that  he  is  to  have  no  power  to  appoint  the  fund, 
nor  even  any  control  over  the  securities  in  which  it  is  to  be  invested  ;  and  that  there 
is  that  important  covenant  entered  into  by  him,  to  which  we  have  before  alluded  to. 
Your  Honor's  decision  in  Buhner  v.  Jay  was  affirmed  by  Lord  Brougham,  C.  (3  Myl. 
it  Keen,  197;  see  201):  his  Lordship  in  his  judgment  uses  language  which  closely 
applies  to  the  present  case.  He  says  :  "  Now,  if  it  had  been  intended  that  the  hus- 
band should  take,  or,  after  him,  his  personal  representatives,  can  anything  be  more 
strange  and  unintelligible  than  that  this  roundabout  method  of  giving  the  money  to 
him  should  have  been  adopted  1  Instead  of  saying  '  to  the  husband,  his  executors  and 
administrators,'  it  is,  that  he  shall  take  through  the  executor  of  the  will,  or  the 
administrator  to  the  estate  and  effects." 

"  How  can  one  suppose  the  design  to  have  been  that  he  and  his  representatives 
should  take,  when,  instead  of  giving  the  fund  to  them,  the  settlement  gives  it  to  the 
executors  or  administrators  of  his  wife  1  No  doubt  he  is  entitled  to  it  if  those  execu- 
tors or  administrators  are  to  administer  the  estate  and  effects  according  to  the  law  of 
distribution.  But  is  not  this  a  most  extraordinary  and  roundabout  way  of  giving  it 
to  him?  Hence  we  are  not  only  naturally  led,  but  compelled  to  find  some  other 
meaning  for  the  words.  Then  it  is  to  be  considered  that  nothing  can  be  more  likely 
than  that  the  parties  to  the  settlement  should  intend  to  give  this  sum,  which  formed 
originally  a  part  of  the  wife's  estate,  and  was  by  her  brought  into  the  settlement,  to 
the  [172]  family  of  the  wife.  It  is  set  apart,  as  it  were,  for  her — she  is  to  have,  by 
express  provision  in  terms,  the  absolute  disposal  of  it.  In  whole  or  in  part  she 
may  appoint  to  it,  by  deed  in  writing  or  will,  notwithstanding  her  coverture  ;  and  it 
is  only  in  the  event  of  her  having  failed  to  dispose  of  it  that  the  clause  in  question 
assumes  to  deal  with  it  at  all.  All  this  clearly  shews  that  the  sum  is  set  apart  for 
her  and  hens.  If  '  executors  or  administrators  '  are  to  be  taken  in  the  ordinary  sense 
of  the  words,  it  is  set  apart  for  her,  if  she  chooses  to  appoint  by  deed  or  will ;  but 
otherwise,  not  at  all — it  falls  at  once  to  her  husband." 

The  case  of  Smith  v.  Dudley  {ante,  vol.  ix.  p.  125 ;  see  13.3)  is  also  a  very  strong 
authority  for  putting  such  a  construction  on  the  words  executors  or  administrators, 
as  the  intention  of  the  parties,  as  it  is  to  be  collected  from  the  instrument,  requires  ; 
for  their  your  Honour  put  one  construction  ori  those  words  in  one  part  of  the  settle- 
ment, and  a  different  construction  on  them  in  another  part  of  it.  Your  Honor,  towards 
the  conclusion  of  your  judgment,  says:— "The  next  subjects  of  the  settlement  are 
the  household  furniture,  and  Mary  Pountney's  interest  under  Mrs.  Pitt's  will ;  and, 
with  respect  to  them,  the  ultimate  limitation  is  the  same  as  the  corresponding  limitii- 
tion  of  the  leaseholds.  Now,  as  the  leaseholds  and  the  household  furniture  were  the 
property  of  Barnsley  and  wife,  and  the  share  of  Mrs.  Pitt's  estate  was  the  property  of 
Mary  Pountney  herself,  it  is  fair  to  put  such  a  construction  upon  the  foolish  words 
which  are  found  in  the  ultimate  limitations  of  trust  as  to  them  as  will  have  the  effect 
of  restoring  them  to  Mary  Pountney's  own  family."  In  the  present  case  also  the  fund 
in  [173]  question  was  the  property  of  the  wife,  and  therefore  it  is  fair  to  put  such  a 
construction  upon  the  ultimate  limitation  of  trust  as  will  have  the  effect  of  restoring 
it  to  her  family. 

Mr.  Jacob  and  Mr.  Keene,  for  the  Defendant  Dudley.  In  Bulmer  v.  Jay  the  £750 
was  to  be  raised  out  of  the  husband's  property ;  therefore,  it  was  obvious  that  he  was 
intended  to  be  excluded.  Lord  Brougham  relies  on  that  circumstance  in  his  judgment. 
His  Lordship  says  :  "  The  provision  in  the  settlement,  that  if  the  real  estate  on  which 
the  £750  were  to  be  raised,  should  prove  insufficient,  the  husband's  estate  should  bear 
the  deficiency,  makes  it  still  more  difficult  to  suppose  that  the  husband  is  to  benefit 
by  that  sum,  as  he  must  do  if  executors  or  administrators  be  taken  in  the  ordinary 
sense  of  those  words.  According  to  the  construction  contended  for,  it  would  be 
provided  that  the  husband's  estate  should  be  charged  with  a  sum  to  be  paid  to  the 
wife's  representatives,  in  order  that  they  might  pay  it  over  to  the  husband  himself  or 
his  representatives  ;  a  kind  of  arrangement  which,  it  may  be  safely  asserted,  no  persons 
with  their  eyes  open  ever  made."  It  has  been  said  that  the  Court  ought  to  put  such 
ii  construction  upon  an  instrument  as  the  truth  and   honour  of   the  case  requires. 
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Here,  if  the  construction  contended  for  on  the  other  side  is  to  prevail,  the  fund  would 
not  have  become  the  property  of  the  wife  if  she  had  survived  her  husband.  Is  such 
a  construction  consistent  with  the  truth  and  honour  of  the  settlement  ? 

In  Smith  v.  Dudley  there  were  special  words  which  do  not  occur  in  the  present 
case :  for  the  words,  "of  her  own  family,"  were  added  to  the  limitation  to  the  [174] 
executors  or  administrators  of  the  wife  :  and,  consequently,  there  was  plainly  an 
indication  of  intention  in  favour  of  her  own  relations  ;  and,  that  being  so,  it  was 
impossible  to  let  in  the  husband.  Here  the  limitations  are  the  common  ones :  first, 
to  the  wife  for  life,  then  to  the  husband  for  life,  then  to  the  children,  and  ultimately 
to  the  executors  or  administrators  of  the  settlor. 

The  covenants  in  the  settlement  do  not  tend  in  the  least  to  support  the  Plaintiff's 
argument.  They  are  merely  covenants  on  the  part  of  the  husband  to  give  effect  to 
the  limitations  of  the  settlement,  and  were  quite  superfluous.  Upon  the  whole  we 
submit  that  there  is  nothing  whatever  to  shew  that  the  words  under  consideration 
ought  to  be  taken  out  of  their  natural  meaning. 

Mr.  Knight  Bruce,  in  reply.  If  the  fund  was  intended  to  become  the  wife's 
absolute  property  in  case  she  survived  her  husband,  that  is,  if  the  words  "  the 
executors  or  administrators  of  Mary  Henn  "  were  intended  to  have  their  natural  effect, 
the  general  power  of  appointment  given  to  her  would,  in  that  event,  be  nugatory. 

One  of  the  covenants  entered  into  by  the  husband  is  that  if  his  wife  should  die 
in  his  lifetime  without  issue  and  without  making  any  appointment,  then  the  £1100 
should  remain  for  the  0!ily  use  and  benefit  of  her  executors,  administrators  and  assigns, 
that  is,  according  to  the  Defendant's  construction,  that  if  the  property  should  come  to 
be  his,  it  should  remain  to  his  own  use  and  benefit :  such  a  construction  is  manifestly 
absurd.  Besides,  executors  and  administrators  do  not  take  for  their  own  use  and 
benefit;  and  it  is  plain  that  the  parties,  [175]  when  they  used  those  words,  had  in 
view  some  persons  who  would  take  for  their  own  benefit.  It  is  only  reasonable  to 
conclude  that  the  covenants  were  entered  into  by  the  husband  in  order  to  prevent 
him  from  claiming  any  interest  in  the  settled  property,  except  that  which  was  expressly 
limited  to  him.  Lastly,  it  appears  from  the  covenants  that  the  instrument  in  question 
was  intended  to  be  executory  or  in  the  nature  of  marriage  articles :  and,  therefore, 
the  Court  is  not  under  the  same  obligation  as  it  was  in  all  the  cases  that  have  been 
cited  to  give  to  the  words  their  natural  and  legal  effect ;  but  it  is  at  liberty  to  put 
such  a  construction  upon  them  as,  regard  being  had  to  the  nature  and  object  of  the 
instrument,  the  parties  may  be  reasonably  supposed  to  have  intended. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  have  read  through  the  whole  of  this 
settlement  in  order  to  see  what  the  parties  have  band  fide  e.xpressed.  One  thing  is 
marked,  and  that  is  the  total  exclusion  of  the  husband  from  any  power  or  control 
over  the  property,  or  any  interest  in  it  except  that  which  is  expressly  given  to  him 
for  his  life.  The  wife  alone  is  to  consent  to  the  change  of  securities ;  and  the  powers 
to  dispose  of  the  fund  and  to  appoint  new  trustees  of  the  settlement  are,(l)  expressly, 
confined  to  her. 

Then  there  is  a  covenant  that  the  husband  will,  at  the  request  and  at  the  proper 
costs  and  charges  of  the  trustees,  make,  do  and  execute  all  such  further  acts  and 
things  for  the  better  settling,  recovering  and  receiving  the  £1100  upon  the  trusts 
and  to  and  for  the  intents  and  purposes  thereinbefore  expressed,  as,  by  the  trustees 
or  their  counsel,  shall  be  required.  I  cannot,  therefore,  [176]  but  think  that  to  a 
certain  extent  the  parties  considered  this  instrument  not  to  be  a  complete  settlement : 
and,  if  the  Court  had  been  called  upon  to  make  a  settlement,  the  question  would  have 
been  whether  something  else  was  not  meant  than  is  expressed. 

The  first  covenant  is  that,  in  case  the  marriage  should  take  effect  and  the  wife 
should  die  in  the  lifetime  of  her  husband,  it  should  be  lawful  for  the  wife  to  appoint 
the  £1100  either  by  deed  or  will  unto  such  child  or  children,  &c.,  as  she  should  think 
proper ;  but,  if  she  should  make  no  such  appointment  and  should  die  without  issue, 
then  that  the  £1100  should  be  and  remain  unto  and  for  the  only  use  and  benefit  of 
her  executors,  administrators  and  assigns:  so  that  the  husband  covenants  that  if  his 
wife  should  die  in  his  lifetime  (in  which  case  she  could  make  no  assignment  or  other 

(1)  The  power  to  appoint  new  trustees  was  omitted  in  the  bill. 
V.-C.  IV.— 27* 
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disposition  of  the  £1100  except  by  an  execution  of  the  power),  and  also  that  if  she 
should  not  execute  the  power,  then  that  the  £1100  shall  be  and  remain  for  the  use 
and  benefit  of  her  assigns;  that  is,  that,  if  she  shall  make  no  assignment,  it  shall  go 
to  her  assigns.  It  is  manifest  from  this  covenant  and  also  from  other  parts  of  the 
settlement  that  it  was  prepared  by  an  unskilful  hand  :  and  as  there  is  a  plain  intention 
throughout  the  settlement  to  exclude  the  husband  from  taking  any  interest  in  the 
settled  property  except  that  which  is  expressly  given  to  him,  the  words,  "  the 
executors  or  administrators  of  Mary  Henn,"  ought  not  to  be  construed  so  as  to  give 
to  her  husband  that  property  from  which  it  is  plain  that  it  was  the  intention  of  the 
parties  to  exclude  him.  And  my  opinion  is  that  the  reasonable  construction  of  those 
words  is  that  they  mean  the  next  of  kin  of  the  wife  living  at  her  death. 

[177]  The  Plaintiffs  appealed  to  the  Lord  Chancellor  from  the  above  decision. 
The  appeal  was  heard  on  the  16th  of  January  1841.  At  the  conclusion  of  the 
argument  his  Lordship  said  : — 

"  I  shall  look  into  the  cases  before  I  decide  this  case :  but  I  feel  very  great 
difficulty  as  to  what  I  can  do  with  it  in  its  present  state.  It  is  said  that  Martha 
Goodson,  the  wife  of  the  Defendant,  Henry  Goodson,  is  out  of  the  jurisdiction  ;  but 
there  is  no  proof  of  it.  Then  it  is  alleged  that  her  husband  has  not  been  heard  of  for 
several  years ;  but,  for  aught  I  know  to  the  contrary,  he  may  be  in  Court  this  very 
morning. 

"  Then  there  is  another  difficulty.  The  Plaintiff  represents  Thomas  Busby,  his 
wife  and  child ;  but,  in  the  state  of  the  suit  with  respect  to  parties,  I  cannot  decide  in 
which  character  the  Plaintiff  holds  the  fund  in  dispute  ;  whether  she  holds  it  as  the 
representative  of  Mr.  Busby,  of  his  wife,  or  of  their  child.  I  cannot  assume  that 
there  was  only  one  child  of  the  marriage,  nor  can  I  assume  that  the  persons  who  are 
named  as  parties  to  this  record  are  the  sole  next  of  kin  of  Mrs.  Busby.  The  Plaintiff 
certainly  states  that  she  and  Mrs.  Goodson  are  the  sole  next  of  kin  of  Mrs.  Busby, 
and  that  Mrs.  Goodson  is  out  of  the  jurisdiction,  and  that  Mr.  Goodson  has  not 
been  heard  of ;  but  a  Plaintiff  can  admit  nothing  as  against  absent  parties  ;  nor  can 
I,  in  the  absence  of  parties  interested,  decide  upon  the  application  of  a  Plaintiff 
who  represents  three  estates,  which  of  those  estates  is  entitled  to  the  property  in 
dispute. 

"A  creditor  of  Mr.  Busby  ought  to  be  brought  before  the  Court.  Mr.  Dudley 
may  be  a  creditor ;  but  he  is  a  Defendant  and  is  before  the  Court,  not  in  the  character 
[178]  of  a  creditor,  but  as  assignee  under  the  insolvency.  If  a  bill  were  to  be  filed  by 
a  creditor  of  Mr.  Busby,  bringing  Mr.  Dudley  and  the  Plaintiff  before  the  Court,  then 
I  could  decide  the  question.  But  what  with  those  who  are  out  of  the  jurisdiction, 
and  those  who  cannot  be  found,  and  those  who  can  be  found  but  are  not  here,  I  do 
not  see  how  it  is  possible  to  go  on. 

"  I  shall  look  into  the  cases  before  I  finally  dispose  of  this  case  ;  and,  when  I  find 
that  the  suit  is  in  such  a  state  as  to  have  a  decree  made  in  it,  I  shall  dispose  of  it."(l) 

[178]     In  re  Taylor.     July  27,  28,  August  1,  1840. 

[S.  C.  9  L.  J.  Ch.  (N.  S.)  399  ;  4  Jur.  983.] 

Infant.     Stat.  2  f£  3  Vid.  c.  54.     Practice. 

The  father  of  infants,  before  a  petition  was  presented  by  their  mother  for  access  to 
them,  &c.,  under  2  &  3  Vict.  c.  54,  went  with  them  to  reside  abroad.  The  Court 
ordered  substituted  service  of  the  petition,  but,  at  the  hearing,  declined  to  make 
the  order  (although  the  father  had  filed  affidavits  and  appeared  by  counsel),  because 
the  father  and  infants  were  resident  abroad,  and  because  a  suit  by  the  mother  for 
restitution  of  conjugal  rights  was  pending,  which,  if  successful,  would  have  the  same 
effect  as  the  order  prayed. 


(1)  A  compromise  took  place  in  consequence  of  the  above  observations. 
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The  Court  will  not  make  the  order  where  the  wife  has  left  her  husband  without 

sufficient  cause. 
Sembk,  that  the  order  may  be  made  e.c  parte,  if  the  necessity  of  the  case  requires  it. 

The  petition  in  this  case  was  presented  under  2  &  3  Vict.  c.  54  (to  amend  the  law 
relating  to  the  custody  of  infants). 

The  Yice-Chaxcellor  having  held  that  he  had  jurisdiction  to  make  an  order 
under  the  Act,(l)  the  petition  [179]  now  came  on  to  be  heard.  The  material  facts  of 
the  case  were  as  follows  : — 

Mrs.  Taylor,  the  Petitioner,  was  married  to  her  husband,  Mr.  J.  D.  Taylor,  in  1829. 
At  the  time  of  presenting  the  petition  there  were  living  five  children  of  the  marriage, 
two  of  whom,  a  son  and  a  daughter,  were  more  than  seven  years  old,  but  the  other 
three  were  under  that  age.  The  youngest  child,  a  son,  was  born  on  the  23d  of 
May  1837. 

The  Act  under  which  the  petition  was  presented  received  the  Royal  assent  on  the 
17th  of  August  1839.  Before  that  time  Mr.  Taylor,  who  was  then  living  apart 
from  his  wife  under  the  circumstances  after  mentioned,  had  left  this  country  with  his 
children,  and  gone  to  reside  in  France,  but  had  occasionally  visited  England  since  ; 
the  children,  however,  had  continued  in  France,  and,  at  the  hearing  of  the  petition, 
both  they  and  Mr.  Taylor  were  in  that  country. 

The  petition  was  presented  on  the  29th  of  October  1839,  and  prayed  that  such  of 
the  children  of  the  marriage  as  were  under  the  age  of  seven  years  might  be  delivered 
to  and  remain  in  the  custody  of  the  Petitioner  until  attaining  that  age,  and  that  the 
Petitioner  might  be  at  liberty  to  have  access  to  such  of  the  children  as  the  Court 
might  not  order  her  to  have  the  custody  of,  under  such  regulations  as  the  Court 
might  deem  convenient  and  just. 

Affidavits  were  filed  in  support  of  the  petition,  stating  the  circumstances  under 
which  the  separation  between  Mr.  and  Mrs.  Taylor  took  place  and  had  continued, 
and  suggesting,  among  other  things,  that  Mr.  Taylor  kept  [180]  out  of  the  way  to 
avoid  personal  service  of  the  petition. 

In  December  1839  The  Vice-Chancellor,  on  an  application  made  for  the 
Petitioner,  ordered  that  service  of  the  petition  on  Messrs.  Freshfield,  who  had  been 
employed  by  Mr.  Taylor  as  his  solicitors  in  various  transactions  relating  to  the  matters 
mentioned  in  the  petition,  should  be  good  service  on  Mr.  Taylor.  His  Honor  at  the 
same  time  said  he  thought  that,  in  a  gross  case,  he  might  make  an  order  under  the 
Act,  ex  parte,  on  the  ground  of  necessity. 

The  petition  having  been  served  as  directed,  Mr.  Taylor  filed  affidavits  in  opposi- 
tion to  those  of  his  wife  ;  and,  she  having  replied  to  them,  Mr.  Taylor  filed  affidavits 
in  rejoinder. 

The  affidaWts  on  both  sides  were  voluminous  and  contradictory,  involving  a 
variety  of  personal  charges  not  necessary  to  be  stated.  The  only  facts  of  importance 
were  the  following  : — That  Mrs.  Taylor  (against  whose  character  there  was  no  imputa- 
tion) on  the  20th  of  October  1837  left  her  husband's  house  without  cause,  and  took 
up  her  residence  with  another  family  ;  alleging,  in  justification  of  that  step,  a  charge 
of  adultery  which  she  then  preferred  against  her  husband,  upon  gi-ounds  of  which 
she  afterwards  admitted  the  entire  insufficiency,  and  which  was,  in  fact,  wholly 
without  foundation. 

Overtures  for  a  reconciliation  were  immediately  made  by  Mr.  Taylor,  and  various 
negotiations  followed  ;  but  Mrs.  Taylor,  by  the  advice  of  her  friends,  at  that  time 
refused  to  return  home.  Circumstances  occurred  which  convinced  Mr.  Taylor  that 
his  wife's  affections  were  [181]  alienated  from  him,  and  that  no  bondjide  reconciliation 
could  be  expected  ;  and  which  compelled  him  to  break  off  communication  with  her 
advisers.  Mrs.  Taylor  afterwards,  in  1838  and  1839,  made  various  overtures  on  her 
part,  and  wrote  several  letters  of  submission  and  qualified  retractation  of  the  charge 
of  adultery,  which  failed  to  give  satisfaction  to  her  husband  :  and,  after  the  petition 
had  been  presented  in  consequence  of  a  suggestion  made  by  the  Vice-Chancellor  on 

(1)  See  ante,  vol.  x.  p.  291,  where  the  first  sect,  of  the  Act  is  set  forth. 
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its  beinc  first  mentioned  in  Court,  she  wrote  a  letter,  dated  the  8th  of  November 
1839,  which  amounted  to  an  unqualified  retractation  of  the  charge. 

Before  that  time,  on  the  27th  of  July  1838,  Mrs.  Taylor  had  instituted  a  suit  in 
the  Consistory  Court  of  London  for  restitution  of  conjugal  rights.  To  this  suit  Mr. 
Taylor  put  in  an  allegation  in  bar,  stating  the  circumstances  under  which  his  wife 
had  left  his  house,  and  the  charge  she  had  made  against  him,  and  adding,  "  that 
althouo-h  she  well  knew  the  charge  to  be  entirely  devoid  of  foundation,  she  persisted 
in  refusin"  to  retract  it."  This  allegation  was  heard  on  the  5th  of  February  1839, 
and  was  rejected  by  the  Court.  Mr.  Taylor  appealed  to  the  Arches  Court,  where  the 
judgment  of  the  Consistory  Court  was  affirmed  on  the  20th  of  June  1839.  Mr. 
Taylor  then  appealed  to  the  Judicial  Committee  of  the  Privy  Council;  and  that 
appeal  was  pending  when  the  petition  came  on  to  be  heard. 

In  the  second  set  of  affidavits  filed  in  support  of  the  petition,  there  was  a  variety 
of  personal  charges  against  Mr.  Taylor,  which  were  completely  answered  by  his 
affidavits  in  reply. 

Mr.  Knight  Bruce  and  Mr.  Simpson,  for  the  Petitioner,  argued  that  this  was 
nothing  more  than  an  appli-[182]-cation  to  the  Court  to  put  the  Petitioner  in 
possession  of  her  legal  rights.  That  the  Act  of  Parliament  created  a  positive  right 
of  access  in  the  mother,  which  the  Court  could  not  take  away  without  repealing  the 
Act.  That  the  Court  was  only  the  instrument  appointed  by  the  Legislature  to  put 
her  into  possession  of  that  right.  That  it  was  a  right  of  which  nothing  but  her  own 
criminality  could  deprive  her  ;  the  case  of  adultery,  and  that  alone,  being  specially 
excepted.  It  was  the  right  of  every  innocent  mother  living  in  a  state  of  separation 
from  her  husband.  A  discretion  indeed  was  given  to  the  Court ;  but  that  discretion 
was  to  determine  the  manner  in  which  the  right  was  to  be  enjoyed,  not  to  take  it 
away  ;  to  carry  out,  not  to  defeat,  the  general  intention  of  the  Legislature  ;  and  the 
Court  could  not  refuse  access  altogether,  except  in  cases  where  the  misconduct  of  the 
mother  made  it  contrary  to  the  interest  of  the  children  that  she  should  see  them 
without  defeating  the  intention  of  the  Legislature.  The  interest  of  the  children  was 
the  only  consideration  which  could  be  allowed  to  interfere  with  the  mother's  right. 
In  the  case  of  Shaw  (I)  (the  only  previous  application  under  this  Act)  the  application 
was  refused  on  that  ground  ;  as  it  appeared  that  the  grandmother,  by  whom  the 
children  were  supported,  would  have  ceased  to  maintain  them  if  the  mother  had  been 
allowed  access. 

In  this  case,  not  only  was  the  conduct  of  Mrs.  Taylor  free  from  all  imputation  of 
criminalit}',  but  .she  was,  in  fact,  asking  from  the  Court  no  more  than  what  a  com- 
petent tribunal  had  already  pronounced  her  to  be  entitled  to ;  for  access  to  her 
children  was  a  part  of  those  conjugal  rights  which  had  been  solemnly  awarded  her 
[183]  by  two  decisions  in  the  Ecclesiastical  Courts.  It  might  be  said  that  those 
decisions  were  appealed  from  ;  but  it  was  impossible,  from  the  nature  of  the  allegation, 
that  the  Privy  Council  should  do  otherwise  than  affirm  them.  Ought  an  appeal  of 
such  a  nature  to  tie  up  the  hands  of  justice  ?  The  Court  was  not  precluded  from 
acting  in  execution  of  its  own  orders  pending  an  appeal ;  and  there  was  no  reason 
why  an  appeal  should  prevent  it  from  giving  credit  to  the  sentence  of  another 
jurisdiction. 

In  the  present  case  it  might  be  argued  that,  as  Mr.  Taylor  and  the  children  were 
abroad,  an  order,  if  made,  could  not  be  executed.  But  it  was  unnecessary  to  consider 
that  question  now  ;  the  first  question  being  whether  Mrs.  Taylor  had  a  right  to  the 
order  or  not ;  and,  till  that  was  settled,  the  Court  had  nothing  to  do  with  any 
question  as  to  how  the  order  was  to  be  executed.  Mrs.  Taylor  had  a  right  to  the 
order ;  the  Act  of  Parliament  gave  it  her ;  and  the  Court  would  execute  that  order, 
when  made,  as  well  as  circumstances  would  allow.  Even  if  it  could  not  be  executed 
at  present,  it  would  take  effect  as  soon  as  Mr.  Taylor  or  the  children  came  within  the 
jurisdiction  ;  and,  in  the  meantime,  it  would  operate  as  a  declaration  of  the  Petitioner's 
right  and  of  her  entire  innocence. 

Sir  William  Follett,  Mr.  Jacob,  Mr.  Wigram  and  Mr.  Koundell  Palmer,  for  Mr. 
Taylor.     The  question  in  the  Ecclesiastical  Courts  is  undecided  ;  it  is  as  much  a  Us 

(1)  This  case  was  privately  heard. 
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pendens  as  if  no  judgment  had  been  given.  This  Court  will  not  anticipate  the 
judgment  of  the  Privy  Council ;  it  cannot  be  informed  of  the  principles  on  which 
that  tribunal  will  decide.  Even  if  the  Privy  Council  were  to  affirm  the  sentence  of 
the  Inferior  [184]  Court,  this  Court  would  remain  uninformed  of  the  effect  of  such  an 
affirmance.  It  does  not  follow,  from  anything  before  this  Court,  that  the  rejection 
of  an  allegation  is  equivalent  to  a  sentence  for  restitution  of  conjugal  rights.  If  it 
were  so,  the  sentence,  after  rejecting  the  allegation,  would  proceed,  in  terms,  to 
decree  restitution  ;  which  it  does  not.  It  is  certain  that,  according  to  the  practice  of 
the  Ecclesiastical  Courts,  a  Defendant  may,  at  any  stage  of  the  proceedings  before 
final  judgment,  put  in  a  new  allegation  of  res  noriter  ad  notitiam  pcrrenke ;  and  Mr. 
Taylor  ma}^  do  so  in  this  case,  and  may  succeed  on  such  a  new  allegation,  for  any- 
thing which  this  Court  can  know  to  the  contrary. 

At  the  present  moment,  therefore,  it  stands  undecided  by  the  proper  farum, 
whether  Mrs.  Taylor  is,  in  point  of  law,  entitled  to  conjugal  rights.  But,  if  it  were 
decided  that  she  is  so  entitled,  this  Court  would  not  be  boiind  by  the  decision  of  the 
Ecclesiastical  Courts.  If  those  Courts  decree  restitution  of  conjugal  rights  to  Mrs. 
Taylor,  they  can  and  will  execute  their  own  decree.  That  is  no  matter  for  the 
consideration  of  this  Court,  it  must  be  left  to  them.  The  present  jurisdiction  is  not 
given  to  the  Lord  Chancellor  to  be  exercised  in  aid  of  the  Ecclesiastical  Courts,  but 
to  be  exercised  "  if  he  shall  see  fit,"  that  is,  according  to  his  own  discretion.  He  is 
in  no  way  bound  by  the  principles  or  by  the  facts  on  which  the  judgments  of  the 
Ecclesiastical  Courts  proceed.  A  wife  may  be  legally  entitled  to  conjugal  rights 
according  to  the  doctrine  of  those  Courts,  and  yet  not  morally  entitled,  according  to 
the  discretion  of  this  Court.  It  would  seem  that,  in  the  Ecclesiastical  Courts,  habitual 
slander  of  the  husband  by  the  wife  would  furnish  no  defence  against  a  suit  for 
restitution  ;  but  it  might  be  a  perfect  moral  justification  to  the  husband  for  [185] 
determining  to  live  apart,  and  would  be  so  recognised  here.  And,  if  this  Court  is 
informed  of  a  mass  of  facts  which  have  influenced  the  conduct  of  the  parties,  it  will 
exercise  a  discretion  formed  upon  the  whole  of  those  facts,  and  not  upon  such  of 
them  only  as  may  have  been  disclosed  to  the  Ecclesiastical  Judge. 

It  is  said  that  the  Act  of  Parliament  gives  a  legal  right  to  the  mother :  but  that 
conclusion  cannot  be  arrived  at  upon  any  sound  principles  of  construction.  It  is 
necessary  to  look  at  the  previous  state  of  the  law  and  the  terms  of  the  Act,  in  order 
to  ascertain  its  true  construction.  By  the  common  law,  the  absolute  dominion  over 
children  during  infancy  was  in  the  father ;  and  any  right  in  the  mother  was  totally 
unknown.  She  was  supposed  to  be  linng  with  her  husband  ;  and,  whether  she  did 
so  or  not,  the  legal  right  was  in  him.  This  was  carried  so  far  that  the  Courts  not 
only  did  not  recognise  a  mother's  claim  to  custody  or  access,  but  even  when  the  father 
was  living  in  adultery  and  the  mother  entirely  innocent,  they  interfered  to  compel 
the  delivery  of  the  children  by  the  mother  to  the  father.  Rex  v.  Greenhill  (4  Adol. 
&  Ell.  624).  The  Court  of  Chancery  was  accustomed  to  interfere  in  the  case  of  wards 
of  Court,  with  a  view  not  to  the  relief  of  the  mother,  but  only  to  the  benefit  of  the 
children.  It  never  interfered  against  the  right  of  the  father,  unless  upon  distinct 
proof,  not  only  that  the  father  was  a  person  of  immoral  or  irreligious  conduct  or 
principles,  but  that  his  children  were  in  a  position  to  be  injured  and  corrupted  by 
him.  In  Ball  v.  Ball  {ante,  vol.  ii.  p.  3.5)  the  father  was  living  in  adultery  ;  yet,  as  it 
did  not  appear  that  his  children  were  brought  into  contact  with  the  adultress,  the 
Court  refused  to  interfere. 

[186]  Such  was  the  state  of  the  law  when  the  Act,  under  which  this  petition  was 
presented,  was  passed  ;  and  it  was  on  account  of  those  very  cases,  and  especially  of 
the  case  of  Rex  v.  Greenhill,  that  it  was  judged  "  expedient  to  amend  the  law  relating 
to  the  custody  of  infants."  The  jurisdiction  already  existing  in  the  Court  of  Chancery 
was  found  insufficient  to  reach  the  whole  of  those  extreme  cases  in  which  an  inter- 
ference with  the  right  of  the  father  was  necessary  for  the  benefit  of  the  children  ; 
the  Legislature  considering  that  infants  on  whom  no  property  was  settled  and  who 
could  not,  therefore,  be  made  wards  of  Court,  were  nevertheless  fit  objects  for  its 
care  and  protection.  The  Act  leaves  the  legal  right  of  the  father  exactly  where  it 
found  it  :  there  is  not  a  syllable  to  abridge  it  or  take  it  away.  It  establishes  no  new 
jurisdiction,  but   simply  enlarges   a  jurisdiction   already  existing;   and    leaves    the 
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character  of  the  enlarged  jurisdiction  as  it  found  it,  that  is,  merely  discretionary.  It 
impowers  the  Court,  under  certain  restrictions,  to  make  the  same  order  with  respect 
to  children  not  being  wards  of  Court,  as  it  could  previously  have  made  in  the  case 
of  children  who  were  wards ;  and  thai  according  to  the  discretion  of  the  Judge  to 
whom  the  application  is  made.  But  that  discretion  is  a  judicial  discretion,  and  must 
be  exercised  on  some  principles.  The  Act  no  more  suggests  the  desire  of  the  mother 
as  a  new  principle  on  which  the  discretion  of  the  Court  is  to  proceed  than  it  creates 
a  new  jurisdiction.  The  jurisdiction  existed  before,  within  narrower  limits :  but  the 
principles  on  which  it  was  exercised  were  equally  applicable  to  other  cases ;  and,  now 
that  the  jurisdiction  is  enlarged,  there  can  be  no  change  of  the  principles.  The  effect 
of  the  enlargement  is  only  to  let  in  other  cases  to  be  governed  by  the  same  rule.  The 
principles  therefore  which  have  deter-[187]-mined  the  discretion  of  the  Court  in  cases 
where  the  custody  of  its  wards  was  concerned  are  the  principles  by  which  the  Court 
will  be  regulated  in  exercising  the  enlarged  jurisdiction  given  to  it  by  this  Act ;  and 
all  the  cases  from  which  those  principles  are  to  be  collected  are  applicable  to  the 
present  application.  In  all  those  cases,  the  Court  has  grounded  its  interference  on  the 
interest  of  the  infants  only,  and  has  refused  to  act  against  the  legal  rights  of  the 
father,  unless  a  very  clear  case  has  been  made  out  of  danger  to  the  moral  or  religious 
principles  of  the  children.  In  Shaw's  case,  which  is  the  only  one  that  has  arisen  since 
the  passing  of  this  Act,  the  decision  was  in  perfect  accordance  with  that  principle. 
The  pecuniary  interest  of  the  children  there  prevailed  against  the  petition  of  the  mother. 

There  is  no  ground  for  contending  that  the  mother  has,  by  this  Act,  acquired  a  right 
which  would  not  go  to  the  extent  of  proving  that  such  a  right  will  exist  in  all  cases 
except  the  single  case  of  adultery,  which  is  expressly  excepted.  The  Court  would  be 
bound,  upon  such  a  construction,  to  order  access  in  all  cases ;  however  causeless  or 
wilful,  on  the  part  of  the  mother,  the  separation  may  have  been  ;  however  culpable 
her  conduct ;  and  however  free  from  blame  the  conduct  of  her  husliand  may  be.  If 
this  jurisdiction  is  not  exercised  with  the  utmost  caution,  the  greatest  encouragement 
will  be  given  to  separations  between  husband  and  wife,  when  it  is  known  that  such 
a  step  on  the  part  of  the  \vife  will  not  cause  the  loss  of  her  children's  society.  The 
greatest  inducement  to  the  reconciliation  of  married  people  already  separated  will 
be  removed,  by  enabling  the  mother  to  gratify  the  affections  of  a  parent,  without 
returning  to  the  duties  of  a  wife.  The  regulation  of  access  will  be  found  a  matter 
infinitely  difficult ;  and  the  [188]  nature  of  the  intercourse  between  the  children  and 
their  parents  will  have  the  worst  possible  effect  upon  the  minds  of  the  children. 
They  will  grow  up  without  filial  respect  for  either  parent.  If  such  a  construction 
is  to  be  put  upon  the  Act,  it  may  safely  be  pronounced  one  of  the  most  mischievous 
which  ever  passed  the  Legislature. 

It  has  been  said  that  the  Court  will  make  this  order  without  considering  whether 
it  can  be  immediately  executed.  [The  Vice-Chancellor.  Mr.  Knight  Bruce  said 
that  the  Court  had  nothing  to  do  with  the  question  whether  the  order  could  be 
executed  or  not.  I  thought,  at  the  time,  that  that  was  a  strong  proposition.]  It  is 
impossible  that  that  question  can  be  immaterial  to  the  Court ;  for  the  order  must  be 
for  access  at  given  times  and  under  given  regulations.  The  order  is  special,  not 
general ;  and,  as  circumstances  vary,  the  parties  must  come  again  to  the  Court,  and 
obtain  a  renewal  of  the  order  from  time  to  time.  The  order,  if  made  now,  is  to  take 
effect  at  the  present  time  and  under  the  present  circumstances  ;  not  at  a  future  time 
or  under  future  circumstances:  therefore,  if  the  present  circumstances  are  such  that 
it  cannot  take  effect  at  the  present  time,  it  cannot  be  made  at  all.  Future  circum- 
stances may  be  such  that  the  Court,  in  the  exercise  of  its  discretion,  might  refuse 
access  altogether,  though  it  might  be  disposed  to  grant  it  now.  It  was  said  that  the 
order,  though  ineffectual  at  present,  would  operate  as  a  declaration  of  right  on  behalf 
of  the  petitioner,  and  that  she  is  entitled  to  such  a  declaration.  But  that  is  altogether 
foreign  to  this  jurisdiction,  and  to  the  intention  of  the  Act  by  which  it  is  created. 
The  Act  does  not  direct  or  enable  the  Court  to  adjudicate  upon  disputed  questions 
between  the  father  and  the  mother,  or  to  give  any  merely  declaratory  judgment:  the 
order  is  to  determine,  not  who  [189]  ought  to  have,  but  who  shall  have  the  custody 
of  the  infants ;  and,  with  regard  to  access  to  them,  not  merely  that  the  mother  is 
entitled  to  it,  but  in  what  manner  she  shall  enjoy  it.     If  the  order  stops  short  of  that. 
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it  is  not  authorised  by  the  Act.  Would  the  Court  make  an  order  for  the  access  of 
a.  mother  resident  in  England  to  children  resident  with  their  father  in  the  East  Indies  ? 
The  order,  if  disobeyed,  is  to  be  enforced  by  process  of  contempt.  That  supposes  the 
persons  on  whom  the  order  is  made  to  be  in  a  position  to  commit  a  contempt.  What 
contempt  can  the  father  be  guilty  of  in  this  case,  he  having  gone  to  reside  out  of  the 
jurisdiction  before  the  petition  was  presented,  and  not,  in  fact,  having  ever  been 
within  the  jurisdiction  with  his  children  since  the  Act  was  passed :  or  what  process 
of  contempt  would  be  applicable  to  his  situation  ! 

The  Act  was  never  meant  to  apply,  and  evidently  does  not  extend  to  the  case  of 
children  resident  out  of  the  jurisdiction,  where  such  residence  has  commenced  before 
proceedings  under  the  Act  were  taken.  Mr.  Taylor  having  appeared  may  be  said 
to  have  submitted  to  the  jurisdiction:  but  his  submission  cannot  alter  the  construction 
of  the  Act,  or  give  jurisdiction  where  the  Act,  according  to  its  true  construction,  does 
not  give  it.  There  must  be  express  words  in  an  Act  of  Parliament  to  make  it  extend 
to  matters  domestic  and  personal  relating  to  British  subjects  while  out  of  the  juris- 
diction of  the  British  Courts.  There  is  a  distinction  between  domicile  and  residence. 
A  man  may  be  a  domiciled  British  subject,  yet  be  resident  in  a  foreign  country,  and 
have  no  residence  in  Great  Britain.  If  he  dies,  his  property  is  distributed  according 
to  the  law  of  the  domicile  ;  yet,  while  he  lives,  he  is,  in  his  person  and  as  to  his 
personal  rights  and  liabilities,  subject  [190]  to  and  entitled  to  the  protection  of  the 
law  of  the  countr}'  of  his  residence.  If  the  children  of  British  parents  are  resident  in 
France,  they  must  be  subject  to  and  they  will  have  the  benefit  of  the  law  of  France 
in  all  personal  matters  ;  and  custody  and  access  are  matters  of  that  kind.  The  children 
are  subject,  in  their  country  of  residence,  to  such  parental  rights  as  the  law  of  that 
country  has  established  in  each  parent  respectively ;  the  staiiis  of  the  parents,  as 
husband  and  wife,  being  established  by  reference  to  the  law  of  the  country  in  which 
it  was  constituted.  The  parents,  therefore,  must  have  recourse  to  the  law  of  the 
country  in  which  their  children  are  domesticated  (though  not  domiciled)  to  ascertain 
and  enforce  their  respective  rights.  If  Mr.  Taylor  were  a  French  subject  resident 
with  his  children  in  England,  under  circumstances  like  those  now  before  the  Court, 
his  children  would  be  subject  to  the  operation  of  this  Act,  and  not  to  the  law  of  France. 
Mrs.  Taylor,  though  a  domiciled  French  subject,  would  come  before  this  Court,  and, 
if  she  succeeded  in  satisfying  the  Court  that  the  case  was  proper  for  the  exercise  of 
its  jurisdiction,  an  order  under  this  Act  would  be  undoubtedly  made.  By  the  same 
rule  the  I^nglish  law  would  cease  to  be  applicable,  when  the  children  of  an  P^nglish 
subject  were  resident  in  France ;  and  the  remedy  of  the  mother  would  be  before  the 
French  tribunals.  Is  the  .same  person  to  be  subject,  at  the  same  time,  to  two  different 
laws,  possibly  contradictory  to  and  conflicting  with  each  other?  This  Court  is  not 
informed  what  is  the  law  applicable  to  this  subject  in  France.  For  anything  that 
appears  to  the  contrary,  Mrs.  Taylor  may  be  absolutely  entitled  by  the  law  of  France 
to  unlimited  access  to  all  her  children,  and  to  the  absolute  custody  of  such  as  are 
under  a  certain  age.  If  so,  why  does  she  come  here  1  or  if,  on  the  other  hand,  she 
[191]  is  absolutely  excluded  by  that  law,  will  this  Court  take  upon  itself  to  alter  or 
overrule  the  law  of  France,  to  which  these  children  are  now  subject'  The  children, 
aud  not  the  parents,  are  the  subjects  of  this  jurisdiction. 

If,  therefore,  the  wording  of  the  Act  had  been  general,  it  could  not  have  been  con- 
strued to  extend  to  cases  of  infants  resident  under  the  protection  of  a  foreign  law. 
But  the  wording  of  this  Act  is  special,  indicating,  by  direct  and  necessary  implica- 
tion, the  limits  within  which  its  operation  ought  to  be  confined.  The  Act  operates 
only  through  the  judicial  discretion  which  it  gives.  That  discretion  is  vested  in  certain 
officers  of  the  law  of  limited  local  jurisdiction.  There  is  nothing  in  the  nature  of 
that  discretion  to  enlarge,  with  respect  to  its  subject-matter,  the  local  jurisdiction  of 
those  officers  ;  on  the  contrary,  it  is  recognised  as  a  limited  jurisdiction,  and  the  limits 
are  pointed  out  by  the  Act  itself.  "  It  shall  be  lawful  for  the  Lord  Chancellor  and 
the  Master  of  the  Rolls  in  England  and  the  Lord  Chancellor  and  the  Master  of  the 
liolls  in  Ireland  respectively,  upon  hearing  the  petition  of  the  mother  of  any  infant,  if 
he  shall  see  fit,  to  make  order,"  &c.  The  words  "  in  England  "  and  "  in  Ireland, 
respectively,"  must,  of  necessity,  mean  where  the  subject-matter  to  be  dealt  with  is  in 
England  or  in  Ireland  respectively ;  and  the  children  whose  custody  or  access  is  in 
question  constitute  that  subject-matter. 
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It  is  clear  that  two  distinct  jurisdictions,  quoad  locum,  are  intended  to  be  given  to 
the  respective  Courts  of  Chancery  of  England  and  Ireland  :  they  are  not  to  interfere 
with  one  another  :  each  is  to  act  where  the  subject-matter  belongs  to  its  proper  juris- 
diction. Where  the  Irish  Court  of  Chancery  has  jurisdiction,  the  flnglish  [192] 
Court  of  Chancery  has  none ;  and  vice  vcrsd.  The  words  "  in  Ireland  "  cannot  have 
reference  to  the  presentation  of  the  petition :  if  so,  a  petition  might  be  presented  in 
the  same  matter  in  Ireland  and  in  England  at  the  same  time  ;  and  the  two  Chancellors 
mi^ht  make  conflicting  orders,  and  each  proceed  to  enforce  his  own  order  by  process 
of  contempt.  It  is  clear  then  that  separate  jurisdictions  are  intended  ;  and,  if  so, 
it  is  equally  clear  that  each  jurisdiction  will  take  place  according  as  the  subject-matter 
on  which  it  is  to  be  exercised  is  or  is  not  situate  within  its  limits.  If  the  children  of 
an  Irish-born  subject  are  resident  in  England,  this  Court  will  have  jurisdiction,  and 
Irish  Chancery  will  be  excluded.  On  the  other  hand,  if  the  children  of  an  English- 
born  subject  are  in  Ireland,  the  petition  must  be  presented  to  the  Irish  Chancellor. 
But,  if  the  children  are  resident  in  Scotland,  whether  of  English,  Irish  or  Scottish 
liirth  and  domicile,  the  jurisdiction  of  either  Chancellor  will  be  altogether  excluded ; 
otherwise  they  would  have  a  concurrent  jurisdiction,  for  there  is  nothing  in  the  Act 
on  which  one  of  these  jurisdictions  could  be  established,  in  such  a  case,  rather  than 
the  other ;  nor  is  there  anything  to  give  jurisdiction  in  the  case  of  English  or  Irish- 
born  subjects  resident  in  Scotland  which  would  not  equally  apply  to  resident  natives 
of  Scotland  themselves.  But,  in  fact,  neither  the  English  nor  the  Irish  Court  has 
jurisdiction  to  pronounce  an  order  in  any  such  case :  their  powers  under  this  Act 
are  commensurate  with  the  limits  of  their  official  authority,  which  does  not,  in  either 
case,  extend  to  persons  subject  to  the  law  of  Scotland  ;  and  the  Act  itself,  operating 
solely  through  their  administration,  is  of  no  force  beyond  those  limits.  If  the  Legis- 
lature had  intended  to  extend  this  Act  to  Scotland,  it  would  have  vested  in  some 
Scottish  functionary  the  [193]  same  discretionary  power  which  is  given  to  the  English 
and  Irish  Chancellors.  As  it  is,  the  law  of  Scotland  relating  to  the  custody  of  infants 
and  the  rights  of  their  respective  parents  over  them  remains  unaltered  by  this  Act ; 
and  no  jurisdiction  over  infants  subject  to  that  law,  either  as  to  custody  or  as  to 
access,  is  given  to  any  English  or  Irish  tribunal.  If  it  were  not  so,  power  would  be 
given  to  an  English  or  an  Irish  tribunal  to  alter  or  supersede,  in  Scotland,  the 
Scottish  law  relating  to  the  custody  of  infants.  But  it  is  not  so :  the  English  Judge 
is  to  act  in  England,  that  is,  he  is  to  make  such  an  order  as  will  take  eftect  in  England  ; 
and  the  Irish  Judge  is  to  make  such  an  order  as  will  take  eflect  in  Ireland.  Where 
the  subject-matter  is  in  Scotland,  no  order  can  be  made  under  this  Act.  The 
machinery  of  the  Act  is  not  applicable  to  Scotland,  nor  to  any  of  the  colonies  or 
dependencies  of  the  British  Crown.  Much  less  can  it  be  applicable,  when  the  subject- 
matter  is  situate  in  a  foreign  country,  governed  by  independent  laws,  and  not  subject 
to  the  British  Crown.  This  is  the  only  construction  consistent  with  those  further 
provisions  of  the  Act,  which  direct  that  the  order  shall  regulate  the  times  and  manner 
of  access,  and  shall  be  enforced  by  process  of  contempt.  They  suppose  an  order 
capable  of  taking  eftect,  and  incapable  of  being  frustrated  except  by  the  disobedience 
of  persons  within  the  jurisdiction. 

Mr.  Knight  Bruce,  in  reply.  The  construction  of  this  Act,  which  denies  that  any 
new  right  is  given  to  the  mother,  and  contends  that  it  merely  enlarges  the  old  juris- 
diction of  this  Court,  leaving  it  to  be  exercised  on  the  same  principles  as  before,  is 
ingenious,  but  purely  arbitrary.  It  is  utterly  inconsistent  with  the  known  intention 
with  which  this  Act  was  intro-[194]-duced,  and,  if  adopted  by  the  Court,  would  have 
the  eflect  of  repealing  the  Act.  The  intention  was  manifestly  to  create  a  right  in  the 
mother  to  which  the  Court  should  give  eftect  in  all  cases  of  separation  between 
husband  and  wife  where  the  wife  had  not  been  guilty  of  criminal  conduct.  Why 
was  the  mother  to  be  the  only  person  competent  to  petition  for  this  order ;  and  why 
did  not  the  Act  enable  the  Court  to  make  the  order  for  custody  to  be  delivered  to 
other  parties,  if  it  should  think  fit,  as  well  as  to  the  mother?  Evidently  because  it 
was  the  interest  of  the  mother  which  the  Legislature  had  solely,  or  primarily,  in 
view.  How  can  it  be  said  that  this  Act  was  made  to  extend  the  former  jurisdiction 
of  the  Court  to  the  cases  of  infants  who  were  not  wards  of  Court  when  it  does  not 
in  fact  so  extend  the  jurisdiction  t    The  Court  cannot,  under  this  Act,  make  an  order 
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for  depriving  the  father  of  the  custody  of  any  child  above  the  age  of  seven  years,  or 
of  any  child  under  that  age,  except  upon  the  petition  of  the  mother,  however  strong 
a  case  may  be  made  to  shew  that  the  father  is  unfit  to  have  the  custody  of  his 
children.  Is  it  possible  that  the  powers  of  the  Court  could  have  been  so  restrained 
if  the  Legislature  had  intended  to  create  a  jurisdiction  to  be  exercised  merely  for  the 
benefit  of  infants  who  were  not  wards  of  Court  in  the  same  manner  as  the  previous 
jurisdiction  was  exercised  in  favour  of  those  who  were  I  There  is  no  distinction  taken 
by  this  Act  between  such  infants  as  are  and  such  as  are  not  wards  ;  it  applies  equally 
to  both.  According  to  the  construction  contended  for  on  the  other  side,  the  Act  has 
no  application  to  the  cases  of  wards  ;  but  that  construction  almost  contradicts  the  pre- 
amble of  the  Act  by  denying  that  it  has  made  any  alteration  in  the  law  relating  to 
the  custody  of  infants.  The  clause  which  provides  against  the  exercise  of  this  juris- 
diction [195]  in  favour  of  an  adulterous  mother  is  out  of  place  if  this  Act  is  not  to 
be  understood  as  conferring,  upon  the  mother,  a  immd  fade  right ;  the  Court,  acting 
upon  the  principles  of  its  former  jurisdiction,  never  could  have  interfered  in  the 
manner  provided  against  by  that  clause.  That  clause,  by  pointing  out  the  criminality 
of  the  mother  as  the  only  cause  which  shall  absolutely  exclude  her  from  the  benefit 
of  the  Act  distinctly  recognises  her  general  right  in  cases  where  no  criminality  can 
be  imputed.  In  Shaw's  case,  besides  the  pecuniary  interest  of  the  children,  there 
were  other  circumstances  aflfecting  the  conduct  of  the  mother. 

It  is  stated  that  great  mischiefs  will  result  from  this  construction,  and  that  it  will 
operate  to  increase  the  inducements  to  separation  between  husband  and  wife  by 
making  the  wife  too  independent  of  her  husband.  That  might  have  been  a  very 
good  argument  in  Lord  Apsley's  time,  when  precisely  the  same  reasons  were  urged 
against  giving  effect  to  settlements  of  property  to  the  separate  use  of  married  women. 
A  ditlerent  doctrine  as  to  that  point  prevails  now,  and  no  inconvenience  is  found  to 
be  the  result.  But  what  justice  or  reason  is  there  in  the  proposition  that,  \\  hen  a 
separation  has  actually  taken  place,  no  protection  is  to  be  given  to  an  unoffending 
woman  ;  but  she  is  to  be  left,  in  the  tenderest  point,  at  the  mercy  of  a  husband,  who 
may  have  been  originally  to  blame,  and  who  may  obstinately  reject  all  overtures 
towards  a  reconciliation  ?  Even  if  it  might  be  contrary  to  public  policy  to  interfere 
where  the  wife  was  blamable  for  the  origin  and  continuance  of  the  separation,  how 
does  that  reason  apply  when  the  cause  of  the  continuance,  at  all  events,  lies  entirely 
with  the  husband  ? 

[196]  But  it  is  said  that  these  children  are  abroad,  and  not  subject  to  the  juris- 
diction of  the  Court.  It  is  immaterial  whether  they  are  or  not.  The  person  on 
whom  the  order  is  to  be  made,  who  is  to  deliver  up  the  custody,  or  to  permit  access, 
is  the  proper  subject  of  the  jurisdiction.  Xo  order  can  possibly  be  made  on  the 
children  themselves  ;  it  must  be  on  the  father,  or  the  person  in  whose  custody  they 
are.  In  this  case  Mr.  Taylor  is  that  person ;  and  the  Court  has  already  decided  in 
favour  of  its  jurisdiction  over  Mr.  Taylor,  notwithstanding  his  foreign  residence,  by 
making  the  order  for  substitution  of  service  of  the  petition  upon  his  solicitors.  That 
order  might  have  been  appealed  from,  or  a  petition  might  have  been  presented  to 
have  it  discharged,  which  was  not  done.  It  was  submitted  to ;  and,  having  been  sub- 
mitted to,  it  is  a  positive  decision  upon  the  point  of  jurisdiction  now  attempted  to  be 
raised.  Not  only  were  no  proceedings  taken  to  set  aside  that  order,  but  Mr.  Taylor 
has  appeared,  has  filed  affidavits,  and  is  now,  by  his  counsel,  before  the  Court.  Can 
he  be  heard  after  this  to  say  that  the  Court  has  no  jurisdiction  to  make  an  order 
upon  him  on  this  petition  because  he  is  resident  abroad?  If  that  were  admissible, 
you  might  as  well  suffer  a  Defendant,  who  has  appeared  and  answered  to  any  common 
bill,  to  set  up  the  objection,  after  a  decree  has  been  made,  that  he  cannot  be  bound 
by  it,  because  he  has  been  all  along  out  of  the  jurisdiction.  If  the  Court  should  hold 
that  the  mere  circumstance  of  a  residence  abroad  is  sufficient  to  exclude  its  juri-sdic- 
tion  over  domiciled  British  subjects,  nothing  more  need  be  done  by  a  father  who  is 
desirous  of  evading  the  operation  of  this  Act  than  to  take  his  children  abroad  after  a 
petition  has  been  presented,  or  at  any  stage  of  the  proceedings  before  the  order  has 
been  actually  made.  As  to  the  argument  [197]  that  the  law  of  the  foreign  country 
in  which  the  children  and  the  father  reside  is  the  law  by  which  questions  relating  to 
the  custody  of  the  children  are  to  be  determined,  that  is  not  so ;   the  law  of  the 
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domicile  will  govern  all  such  questions  even  in  a  foreign  country ;  and  the  order  of 
this  Court,  in  the  present  case,  would  be  enforced  by  the  French  tribunals.  That  is 
a  question  which  it  may  be  necessary  for  the  Court  to  consider  with  reference  to  the 
mode  of  executing  its  order ;  and,  with  that  view,  it  may  be  proper  that  the  order 
should  direct  a  reference  to  the  Master  to  inquire  what  is  the  state  of  the  French 
law.  But  the  question  whether  the  Court  has  jurisdiction  or  not  depends  upon  other 
considerations. 

With  reference  to  the  mode  of  enforcing  the  order,  the  Court  will  not  presume 
that  Mr.  Taylor,  who  has  appeared  and  submitted  to  its  jurisdiction,  will  refuse  to 
obey  the  order  when  made.  If  he  does,  he  will  be  in  contempt ;  and  this  Act  directs 
the  order  to  be  enforced  by  process  of  contempt  of  the  High  Court  of  Chancery. 
There  is  a  process  of  contempt  against  the  property  as  well  as  against  the  person. 
The  practice  of  sequestration  has  been  much  more  common  of  late  than  formerly,  and 
Mr.  Taylor's  property  is  within  the  power  of  the  Court,  though  his  person  is  not. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  This  is  one  of  the  most  painful  cases 
that  has  ever  come  under  my  consideration.  It  does  not  appear  to  me  to  be 
necessary,  for  disposing  of  the  point,  to  enter  into  a  consideration  of  a  great  number 
of  the  charges  which  have  been  brought  forward  on  the  one  side  and  on  the  other, 
and  with  respect  to  which  it  is  almost  impossible  to  ascertain  the  [198]  truth  on  the 
affidavits  now  before  me.  But,  for  the  purposes  of  this  case,  as  far  as  the  jurisdiction 
is  to  be  exercised,  I  must  look  at  the  facts  of  the  case,  about  which  there  is  no  dispute. 

It  appears  that,  on  the  20th  of  October  1837,  Mrs.  Taylor  (under  what  I  shall 
always  consider  the  most  unfortunate  advice  which  a  woman  could  receive)  thought 
proper  to  absent  herself  from  her  husband's  house  ;  and,  whether  there  was  more  or 
less  disclosure  made  to  her  of  the  real  circumstances  of  the  case  does  not  appear  to 
me  to  be  very  material,  because  she  commenced  the  separation.  In  consequence  of 
that  separation,  the  husband,  naturally  feeling  extremely  hurt  by  the  step  which  his 
wife  had  taken,  took  measures  for  leaving  the  country  ;  and  in  the  course  of  the  year 
1838  he  left  England,  and  has  substantially  lived  abroad  ever  since  that  time.  On 
the  27th  of  July  1838  Mrs.  Taylor  commenced  her  suit  in  the  Ecclesiastical  Court 
for  a  restitution  of  conjugal  rights.  The  husband  put  in  what  is  called  a  defensive 
allegation  ;  and  that  allegation  was  rejected  by  the  sentence  of  the  Consistory  Court 
on  the  6th  of  February  1839.  And  then,  there  being  an  appeal  from  that  decision, 
it  was  affirmed  by  the  Arches  Court  on  the  20th  of  June  1839 ;  and  the  husband 
appealed  from  that  decision  as  well  as  from  the  former  one.  Then,  in  the  course  of 
the  summer  of  last  year,  a  certain  letter  of  retractation  was  written  by  Mrs.  Taylor ; 
and  on  the  29th  of  October  last  the  present  position  was  presented  to  this  Court. 

Now  I  am  not  informed  at  present  what  would  have  been  the  effect  of  the 
sentence  of  affirmation  had  it  never  been  appealed  from  ;  but,  inasmuch  as  there  is  an 
appeal,  one  thing  is  quite  certain,  namely,  that  the  suit  is  by  no  means  determined. 
And  I  think  it  would  be  highly  improper  for  me  to  give  any  opinion  on  the  [199] 
question  whether  the  affirmation  by  the  Court  of  Arches  of  the  sentence  of  the 
Consistory  Court  was  right  or  wrong ;  because,  in  the  first  place,  this  Court,  or  at 
least  the  jurisdiction  given  to  the  Lord  Chancellor  by  this  Act,  has  nothing  of  an 
appellate  jurisdiction  over  the  proceedings  of  the  Ecclesiastical  Court :  and,  as  a 
further  reason,  it  occurs  to  me  that  it  may  be  possible  that  I  myself  may  have  to  sit 
as  one  of  the  appellate  Judges  in  the  Privy  Council  judging  of  that  appeal ;  and, 
therefore,  I  shall  refrain  from  pronouncing  any  opinion  at  all  upon  the  matter.  But 
certain  it  is  that,  at  present,  the  wife  having  commenced  the  suit  for  restitution  of 
conjugal  rights,  the  final  issue  of  that  suit  is  uncertain  :  and  it  is  in  that  state  of  the 
proceedings  in  the  Ecclesiastical  Court  that  this  lady  has  presented  the  petition  which 
is  now  under  consideration,  and  which,  it  should  be  observed,  asks  for  a  portion  of 
that  relief  of  which  she  will  certainly  have  the  whole,  if  her  husband's  appeal  to  the 
Privy  Council  is  dismissed.  She  will  have  access  to  her  children  if  a  restitution  of 
conjugal  rights  be  finally  decreed  ;  for  that  decree  of  itself  infers  access  to  her  children. 
[Mr.  K.  Bruce.  The  husband  might  keep  them  apart.]  I  am  proceeding  on  the 
supposition  that  the  decree  of  the  Inferior  Courts  would  be  enforced.  At  any  rate, 
it  would  be  then  established  by  the  law  of  the  land  that  she  had  an  unqualified  right 
of  access  to  her  children. 
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Xow  it  strikes  me  that  the  jurisdiction  which  this  Act  has  given,  being  to  be 
exercised  solely  in  the  discretion  of  this  Court,  it  would  be  hardly  right  for  the  Court 
to  say  that  the  lady  was  entitled  to  have  access  to  her  children,  pending  the  question 
in  the  Ecclesiastical  Court  which  she  has  thought  proper  to  raise. 

The  conduct  of  the  husband,  as  far  as  I  am  enabled  [200]  to  judge  of  it,  has  been 
bond  fide  throughout.  He  went  to  France  and  began  his  foreign  residence  prior  to 
the  institution  of  the  suit  in  the  Ecclesiastical  Court :  and  my  opinion  is  that,  if  this 
Court  were  to  direct  access  at  such  times  and  subject  to  such  regulations  as  it  should 
deem  convenient  and  just,  it  ought  to  be  reasonably  assured  before  it  did  interfere  at 
all  that  it  can  carry  its  order  into  execution.  If  the  children  were  here,  the  Court 
might  then  easily  execute  its  order :  but  I  doubt  very  much  whether  this  Act  was 
meant  to  be  applicable  to  a  case  where  the  husband,  bond  fide,  before  the  presentation 
of  any  petition  by  the  wife,  had  actually  removed  his  children  to  a  foreign  country. 
It  seems  to  me  rather  to  be  inferred  from  the  Act,  that,  as  far  as  the  husband  and  the 
children  are  concerned,  their  residence  was  to  remain  the  same ;  and  that  the  Act 
never  meant  that  that  should  be  altered  ;  and  I  confess  that  I  do  not  at  present  see 
(supposing  that  Mr.  Taylor  perseveres  in  residing  abroad,  which,  as  the  law  at  present 
stands,  he  may  lawfully  do),  how  I  could  make  any  order  which  could  be  carried  into 
effect.  And  the  circumstances  that  no  jurisdiction  ought  to  be  exercised  under  this 
Act,  pending  the  question  in  the  Ecclesiastical  Court,  combined  with  the  difficulty  of 
making  any  order  which  could  be  enforced,  appears  to  be  a  reason  for  not  interfering 
under  the  Act.  There  are  no  particular  directions  given  by  the  Act,  except  that  it 
should  be  lawful  for  the  Lord  Chancellor,  on  hearing  the  petition  of  the  mother,  if  he 
should  see  fit  to  make  an  order  for  the  access  of  the  Petitioner  to  the  infant  or  infants, 
at  such  times,  and  subject  to  such  regulations  as  he  shall  deem  convenient  and  just. 
And,  independently  of  that,  the  very  fact  that  this  lady  did,  without  cause,  remove 
herself  from  her  husband,  appears  to  me  to  be  a  reason  why  [201]  this  Court  ought 
not  to  exercise  the  jurisdiction  of  ordering  any  access. 

I  am  of  opinion,  therefore,  that  no  order  should  be  made  upon  the  petition  at 
present ;  and  what  I  am  inclined  to  do  is  this,  simply  to  make  no  order  on  the 
petition,  but  to  give  leave  to  the  parties  to  apply  ;  because  -non  constat  that  there  may 
be  such  a  termination  of  the  proceedings  in  the  Ecclesiastical  Court  as  may  make  it 
right,  coupled  with  other  circumstances  which  may  happen,  for  this  Court  to  interfere 
on  the  ground  of  the  facts  stated  in  this  petition. 

But  before  I  finally  dispose  of  this  case,  I  cannot  help  saying  that  there  is  nothing 
whatever  to  sully  the  character  of  Mrs.  Taylor  in  the  slightest  degree.  The  persons 
who  are  most  culpable  are  those  who  have  so  injudiciously  advised  her  to  continue 
living  apart  from  her  husband. 

With  respect  to  Mr.  Taylor,  although  he  appears  to  have  been  hasty  in  some 
things,  yet  he  seems  to  have  acted  with  very  great  kindness  and  generosity,  not  only 
to  his  wife,  but  to  his  friends,  dependents,  and  to  a  variety  of  other  persons  with 
whom  he  was  accidentally  connected.  And  I  sincerely  hope  that  he  will  allow  his 
generous  disposition  to  have  its  full  scope  ;  and  although  he  has  suffered  deeply  and 
received  injuries,  that  he  will  forgive  what  has  passed,  and  no  longer  keep  his  wife 
from  her  children  and  her  home. 

Under  all  the  circumstances  of  this  case,  I  will  not  make  any  order  on  this 
petition,  until  I  know  what  will  be  the  result  of  the  proceedings  in  the  Ecclesiastical 
Court.     The  petition  therefore  will  stand  over,  with  liberty  to  apply. 

[202]    Griffiths  v.  Pruen.    August  7,  1840. 

Will.     Construction.     Executor.     Heir  and  Executor. 

Testator,  after  reciting  that  his  property  consisted  of  a  house  at  C.  (which  was  free- 
hold), and  of  mortgages,  &c.,  directed  the  house  to  be  sold ;  and  then  gave  several 
pecuniary  legacies,  and,  amongst  them,  £300  to  G.  and  £100  to  P.,  whom  he 
appointed  his  executors.  The  will  concluded  thus  :  "And  to  Mr.  G.,  who  is  like\vise 
my  executor,  any  sum  then  appearing  after  the  contents  of  this  my  will  are  fully 
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complied  with  and  fulfilled."  G.  died  the  day  after  the  testator,  without  having 
proved  the  will.  Held,  in  a  suit  by  his  executors  against  the  testator's  heir  and 
next  of  kin,  that  the  Plaintiffs  were  entitled  to  the  residue  of  the  testator's  estate, 
including  the  proceeds  of  the  house. 
If  an  executor  is  also  the  residuary  legatee,  he  is  entitled  to  the  residue,  although  he 
does  not  prove  the  will. 

The  testator  in  the  cause,  by  his  will,  after  reciting  that  his  property  consisted 
of  a  dwelling-house  in  Cheltenham,  sundry  mortgages  and  monies  in  the  English 
funds,  directed  the  house  (which  was  freehold)  to  be  sold ;  he  then  gave  pecuniary 
legacies  to  his  brothers  and  several  other  persons,  and  concluded  his  will  in  the  follow- 
ing words : — 

"  I  give  and  bequeath  to  Mr.  Thomas  Griffiths,  solicitor,  of  Cheltenham,  the  sum 
of  £300;  and  to  Mr.  Pruen,  his  partner,  £100;  and  I  constitute  and  appoint  those 
two  gentlemen  my  executors  and  trustees.  I  request  to  be  buried  in  the  family  vault 
at  Trowbridge,  where  my  father  and  mother  rest.  After  providing  for  all  the  various 
legacies  specified  in  the  foregoing,  and  paying  my  debts  and  funeral  and  other  ex- 
penses, I  direct  the  sum  of  £50  to  be  given  to  E.  M.  and  £50  to  Mrs.  C. ;  ami  to  my  friend 
Mi:  Thomas  Griffiths,  who  is  likewise  mi/  executor,  any  sum  then  appearing  after  the  contents 
of  this  my  will  are  fully  coii)plied  with  and  fulfilled,  agreeably  to  this  my  determination." 

Both  Griffiths  and  Pruen  survived  the  testator ;  but  Griffiths  died  on  the  day 
after  the  testator's  death,  and  [203]  consequently,  without  having  proved  the  will. 
His  executors,  however,  claimed  the  residue  of  the  testator's  estate,  including  the 
legacy  of  £300  and  the  proceeds  of  the  sale  of  the  house. 

It  was  objected,  for  the  Defendants,  that  Griffiths  ought  to  have  proved  the  will, 
in  order  to  entitle  himself  to  the  benefits  under  it.  And  the  testator's  heir  at  law 
claimed  the  proceeds  of  the  sale  of  the  house,  on  the  ground  that  they  were  not 
expressly  disposed  of,  and  that  the  direction  to  sell  the  house  was  not  of  itself  sufficient 
to  deprive  him  of  his  right  as  heir. 

Mr.  Jacob  and  Mr.  Blower,  for  Griffiths's  executors,  relied  on  Parsons  v.  Saffery 
(9  Price,  578). 

Mr.  Knight  Bruce  and  Mr.  Stinton,  for  the  testator's  next  of  kin,  cited  Reed  v. 
Devaynes  (2  Cox,  285),  and  said  that  it  was  clearly  settled  that  an  executor  must 
prove  the  will  in  order  to  entitle  himself  to  a  legacy,  and  that  there  was  no  case 
which  shewed  that  there  was  any  ditference,  in  that  respect,  between  a  legacy  and  a 
residue. 

Mr.  Bethell  and  Mr.  Hallett,  for  the  testator's  heir,  cited  Kellett  v.  Kellett  (1  Ball. 
&  Beatt.  533;  and  3  Dow.  P.  C.  248),  Maugham  v.  Mason  (1  V.  &  B.  410);  JFilsan 
V.  Majw  (11  Ves.  205)  Dunnage  v.  White  (1  Jac.  &  Walk.  583),  Dixon  v.  Dawson  (2 
Sim.  &  Stu.  327). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  have  always  understood  the  rule 
to  be  that,  where  either  a  general  or  a  specific  legacy  is  given  to  an  exe-[204]-cutor, 
he  must  prove  the  will,  in  order  to  entitle  himself  to  it ;  but  that  does  not  apply  to 
the  case  of  a  residue. 

With  respect  to  the  second  point,  it  is  manifest,  on  the  face  of  the  will,  that  the 
testator  meant  to  dispose  of  the  whole  of  his  property.  He  begins  by  saying  that 
his  property  consists  of  a  dwelling-house  in  Cheltenham,  sundry  mortgages  and 
monies  in  the  English  funds ;  and  then  he  directs  the  house  to  be  sold.  That  direc- 
tion has  the  effect  of  converting  the  house  into  money.  Then,  after  giving  pecuniary 
legacies  to  Mr.  Griffiths  and  several  other  persons,  he  says  :  "  To  my  friend,  Mr. 
Thomas  Griffiths,  who  is  likewise  my  executor,  any  sum  then  appearing,  after  the 
contents  of  this  my  will  are  fully  complied  with  and  fulfilled."  It  is  expressed, 
therefore,  that  everything,  after  satisfying  the  contents  of  his  will,  should  go  to  Mr. 
Griffiths. 

I  am  of  opinion,  therefore,  that  that  gentleman's  executors  are  entitled  to  the 
whole  residue  of  the  testator's  estate,  including  the  proceeds  of  the  house  directed  to 
be  sold. 
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[205]     Hastings  v.  Orde.     August  7,  1840. 

[See  Meredyth  v.  Meredyth  [1895],  P.  93.] 

Marriage  Settlement.     Deed.     Infant.     Trust.     Next  of  Kin. 

On  the  marriage  of  a  female  ward  of  Court,  her  fortune,  consisting  of  choses  in  action, 
was  settled,  with  the  sanction  of  the  Court,  in  trust  for  her  husband  and  herself 
for  their  lives,  with  remainder  for  their  children,  with  remainder  for  her  absolutely, 
if  she  survived  her  husband,  but  if  not,  then  as  she  should  appoint  by  iviU,  icith 
remainder  fw  her  next  of  kin.  Some  years  afterwards  the  marriage,  of  which  there 
was  no  issue,  was  dissolved  by  Act  of  Parliament.  After  which  the  husband 
released  all  his  right  and  interest  under  the  settlement  to  the  wife.  Held,  that 
the  settlement  was  not  binding  on  the  wife,  and  that  she  was  at  liberty  to  resettle 
her  property  on  her  second  marriage. 

By  an  indenture,  dated  the  31st  of  March  1832,  being  the  settlement  made,  with 
the  approbation  of  the  Court  of  Chancery,  in  contemplation  of  the  marriage  between 
"William  Carleton  and  Harriet  Orde,  who  was  then  an  infant  and  a  ward  of  the  Court, 
certain  sums  of  stock  and  other  choses  in  action,  some  of  which  were  the  property  of 
the  intended  husband,  and  the  remainder  the  property  of  the  intended  wife,  were 
assigned  to  trustees,  in  trust,  during  their  joint  lives,  to  pay  the  yearly  sum  of  £100 
to  the  intended  wife  for  her  life,  for  pin-money,  and,  subject  thereto,  in  trust  for  the 
intended  husband  for  life,  and  after  his  decease  in  trust  for  the  intended  wife  for 
life,  and,  after  the  decease  of  the  survivor  of  them,  in  trust  for  their  children  as 
therein  mentioned ;  and,  in  case  there  should  be  no  child  of  the  marriage,  in  trust, 
as  to  the  property  of  the  intended  husband,  for  him,  his  executors,  &c.,  and,  as  to 
the  property  of  the  intended  wife,  in  trust  for  her,  her  executors,  &c.,  in  case  she 
should  survive  her  intended  husband,  but  in  case  she  should  die  in  his  lifetime,  then 
in  trust  for  such  person  and  persons,  &c.,  as  she  should  by  her  will,  to  be  executed 
in  manner  therein  mentioned,  appoint,  and,  in  default  of  such  appointment,  in  trust 
for  her  next  of  kin,  according  to  the  Statutes  of  Distribution,  as  if  she  had  died 
unmarried  and  intestate. 

[206]  On  the  1st  day  of  July  1839  the  marriage  between  Mr.  and  Mrs.  Carleton, 
of  which  there  was  no  issue,  was  dissolved  by  Act  of  Parliament. 

Pending  the  bill  for  dissolving  the  marriage,  a  deed  of  arrangement  was  entered 
into  between  Mr.  and  Mrs.  Carleton  and  the  trustees  of  the  settlement,  dated  the 
6th  of  June  1839,  by  which  Mr.  and  Mrs.  Carleton  agreed  that,  as  soon  as  the 
marriage  should  be  dissolved,  the  trustees  should  stand  possessed  of  Mrs.  Carleton's 
property  then  subject  to  the  trusts  of  the  settlement,  in  trust  for  her,  her  executors, 
&c.,  freed  and  discharged  from  all  Mr.  Carleton's  right  and  interest  therein,  as  if 
the  marriage  had  never  been  solemnised  ;  and  Mr.  Carleton  directed  the  trustees  to 
assign  such  property  to  Mrs.  Carleton,  her  executors,  &c.,  accordingly  ;  and  Mrs. 
Carleton  agreed  with  Mr.  Carleton  that,  within  60  days  after  the  dissolution  of  the 
marriage,  she  would  release  his  property,  then  subject  to  the  trusts  of  the  settlement, 
from  the  £100  a  year  pin-money,  and  also  from  her  life  interest  and  all  other  her 
right  and  interest  therein,  to  the  intent  that  such  property  might  be  absolutely  freed 
and  discharged  from  all  her  right  and  interest  therein,  in  the  same  manner  as  if  the 
marriage  had  never  been  solemnised.  This  arrangement  was  carried  into  effect  by 
an  indenture  dated  the  2-tth  of  July  1839. 

Shortly  afterwards  Mrs.  Carleton  married  James  Hastings ;  and,  by  the  settlement 
on  their  marriage,  part  of  the  lady's  property  was  settled  in  trust  for  her  separate 
use,  and  the  remainder  in  trust  for  her  and  Mr.  Hastings  and  their  children.  There 
was  issue  of  that  marriage  one  child. 

The  bill  was  filed  by  Mrs.  Hastings  against  the  trustees  of  both  the  settlements, 
Mr.  Carleton,  Mr.  Hastings,  [207]  and  the  child  of  the  second  marriage,  alleging 
that  the  trustees  of  the  settlement  of  March  1832  had  refused  to  transfer  Mrs. 
Hastings's  property  to  the  trustees  of  the  settlement  of  July  1839,  on  the  ground 
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that  the  trusts  of  the  former  settlement  were  still  binding  on  Mrs.  Hastings  and  the 
other  parties  thereto  ;  but  Mrs.  Hastings  charged  that  those  trusts  had  been  put  an 
end  to  by  the  Act  of  Parliament  and  the  deeds  of  arrangement ;  in  consequence  of 
which  she  became  as  absolutely  entitled  to  her  property  as  if  the  first  settlement  had 
never  been  executed,  and  as  if  her  first  marriage  had  never  been  solemnised. 

The  bill  prayed  that  the  trustees  of  the  first  settlement  might  be  decreed  to 
transfer  and  assign  Mrs.  Hastings's  property  to  the  trustees  of  the  second  settlement, 
upon  the  trusts  thereof. 

The  cau.se  now  came  on  to  be  heard  as  a  short  cause. 

Ml-.  Jacob  and  Mr.  Walpole,  for  the  Plaintiff,  cited  Sinison  v.  Jones  (2  Russ.  & 
Myl.  365),  and  Godsal  v.  JVehb  (2  Keen,  99). 

Mr.  Ellison,  for  the  trustees  of  the  first  settlement,  contended  that  the  trust,  in 
that  settlement,  for  the  Plaintiff's  next  of  kin,  could  not  be  defeated  except  by  a 
testamentary  appointment  made  by  her,  and,  consequently,  that  trust  was  still 
subsisting.  He  said  that  the  case  of  Siinson  v.  Janes  had  been  appealed  from,  but 
the  appeal  was  afterwards  abandoned,  as  it  was  found  that  the  lady  would  be  of  age, 
and  would  have  the  power  of  confirming  the  settlement,  before  the  appeal  could  be 
disposed  of.     (See  2  Russ.  &  Myl.  377.) 

[208]  Mr.  Parker  and  Mr.  Lefroy  appeared  for  the  other  Defendants. 

The  Vice-Chancellor  [Sir  L.  Sbadwell].  The  case  is  this.  A  female  infant 
being  entitled  to  choses  in  action,  a  settlement  was  made  of  them,  on  her  marriage, 
in  trust  for  her  husband  for  life,  and,  after  his  decease,  in  trust  for  her  for  life,  and, 
after  the  decease  of  the  survivor,  in  trust  for  the  children  of  the  marriage,  and,  if 
there  should  be  no  child,  then  in  trust  for  such  persons  as  she  should  appoint  by  her 
will,  with  the  ultimate  trust  for  her  next  of  kin  ;  and,  the  marriage  having  been  put 
an  end  to,  and  there  being  no  issue,  the  question  is  whether  the  lady  is  still  bound 
by  the  settlement. 

I  am  of  opinion  that  she  is  not  bound  by  it. 

[209]     Maddeford  v.  Austwick.     Nov.  3,  4,  1840. 

[S.  C.  10  L.  J.  Ch.  105 ;  4  Jur.  1107.     For  previous  proceedings,  see  1  Sim.  89 ; 
57  E.  R.  512  (with  note) ;  2  My.  &  K.  279 ;  39  E.  R.  950.] 

Defeiidant.     Supplemental  Answer.     Practice. 

A  Defendant  in  a  suit  for  taking  accounts  omitted  to  insert,  in  his  examination,  any 
receipts  or  payments  by  him  during  a  certain  period.  The  Plaintiff,  however, 
proved  receipts  by  him  during  that  period.  The  Court  refused  to  allow  the 
Defendant  to  bring  in  a  further  examination  or  additional  accounts,  or  to  give  any 
evidence  of  payments  in  order  to  discharge  himself  from  those  receipts. 

Pending  an  inquiry  before  the  Master,  the  Court  will  not  interfere  with  his  conduct. 
The  dissatisfied  party  must  wait  until  the  report  is  made,  and  then  except  to  it. 

The  Plaintiff  and  the  Defendant  having  been  co-partners  as  carriers,  and  the 
co-partnership  having  been  dissolved  in  1821,  a  decree  was  made  by  Sir  J.  Leach, 
V.-C,  in  1826,  and  was  affirmed  by  Lord  Brougham,  C,  in  1833  (see  ante,  vol.  i. 
p.  89;  and  2  Myl.  &  Keen,  279),  for  taking  the  accounts  of  the  concern.  The 
Plaintiff  having  carried  into  the  Master's  office  interrogatories  for  the  examination  of 
the  Defendant  under'  the  decree,  the  Defendant  put  in  his  examination  thereto.  The 
examination  having  been  held  to  be  insufficient  the  Defendant  put  in  a  further 
examination,  which  was  held  to  be  sufficient.  It  appeared,  from  both  those  examina- 
tions, that  during  two  of  the  yeai's  that  the  partnership  consisted,  namely,  1817  and 
1818,  the  Defendant  had  neither  received  nor  paid  anything  on  account  of  the  concern. 
The  Plaintiff,  however,  afterwards  succeeded  in  charging  him  with  the  receipt  of 
large  sums  of  money  during  those  years.  In  consequence  of  which  the  Defendant,  in 
order  to  discharge  himself  from  those  receipts,  offered  evidence  of  payments  made  by 
him  during  the  same  time.     But  the  Master  held  that,  as  the  payments  were  not 
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mentioned  in  the  Defendant's  examinations  or  in  the  schedules  thereto,  the  evidence 
tended  to  contradict  the  examinations,  and,  therefore,  was  inadmissible.  That 
decision  was  made  in  June  1838.  In  July  following  the  Defendant  gave  a  notice  of 
motion,  which  was  substantially  the  same  as  the  one  after  mentioned  ;  but,  shortly 
afterwards  and  before  the  motion  was  heard,  he  [210]  died.  The  suit  having  been 
revived  against  his  widow  and  personal  representative,  a  motion  was  now  made  on 
her  behalf,  in  pursuance  of  a  notice  dated  the  28th  of  January  1840,  that  she  might 
be  at  liberty  to  carry  into  the  Master's  office  such  accounts  as  she  might  be  advised, 
and  that  she  might  be  at  liberty  to  examine  witnesses  and  tender  evidence  on  her 
behalf  on  the  taking  the  said  additional  accounts  in  the  Master's  office  under  the 
decree,  notwithstanding  the  said  additional  accounts  might  not  have  been  included  in 
the  examinations  filed  by  the  late  Defendant,  Austwick  :  or,  otherwise,  that  she 
might  be  at  liberty  to  file  a  further  examination  in  answer  to  the  interrogatories 
exhibited  before  the  Master  for  the  examination  of  the  late  Defendant ;  and  also  that 
she  might  be  at  liberty  to  examine  witnesses  and  tender  evidence,  on  her  behalf,  in 
opposition  to  the  charge  brought  into  the  Master's  office  against  the  late  Defendant  ; 
or  that  the  Court  would  make  such  further  or  other  order  as  the  circumstances  of 
the  case  might  require. 

Mr.  Jacob  and  Mr.  Steere  supported  the  motion  on  the  ground  that  it  appeared, 
from  the  affidavits,  that  the  omission  to  insert  the  payments  made  by  Austwick  in 
1817  and  1818,  in  the  schedule  to  his  examinations,  arose  from  mistake.  They 
added  that,  if  the  rule  was  that  no  item  in  a  discharge  could  be  allowed  unless  it  was 
contained  in  the  previous  examination  of  the  part}',  there  could  be  no  such  thing  as 
a  discharge  :  that  if  Mr.  Austwick  had  stated  in  his  examination  that  no  such 
payments  as  those  in  question  had  been  made,  that  might  have  been  a  sufficient  reason 
for  the  Master's  not  allowing  him  to  give  evidence  that  the  particular  payments  had 
been  made  ;  but  it  furnished  no  ground  for  refusing  evidence  in  support  of  items  in 
a  discharge,  that  the  examination  wholly  omitted  to  mention  [211]  them  ;  for  they 
might  have  come  to  the  examinant's  knowledge  after  he  had  put  iu  his  examination. 

Mr.  Knight  Bruce  and  Mr.  Roupell,  for  the  Plaintiff,  contended  that  the  omission, 
on  the  part  of  Austwick,  to  insert  his  receipts  during  the  years  1817  and  ^1818,  in 
his  examinations,  was  intentional  and  fraudulent :  that  the  case  made  by  the 
affidavits  in  support  of  the  motion  was  completely  disproved  by  the  affidavits  in 
answer  to  them  ;  that  it  was  in  evidence  in  the  cause,  and  was  noticed  by  Sir  John 
Leach  in  his  judgment  at  the  hearing,  that,  during  the  continuance  of  the  partner- 
ship, the  Plaintiff  was  wholly  employed  in  the  outdoor  business  of  the  concern,  and 
that  Austwick  was  principally  employed  in  the  indoor  business,  and  especially  in 
keeping  the  accounts  and  superintending  the  clerks  who  were  employed  for  that 
purpose  (see  ante,  vol.  i.  p.  90)  :  that  the  statement  deliberately  made  by  Austwick, 
that  he  had  received  nothing  during  the  years  1817  and  1818  had  been  completely 
falsified :  that,  notwithstanding  a  Defendant  was  never  allowed  to  give  evidence  to 
contradict  his  own  answer,  the  object  of  the  present  motion  was  to  allow  an  unlimited 
contradiction  to  what  had  been  before  stated  upon  oath ;  that  the  Court  was 
extremely  cautious  in  allowing  a  Defendant  to  put  in  a  supplemental  answer;  Livesey 
v.  Wilson  (1  Ves.  &  Beam.  149) ;  Curling  v.  Marquis  Townsherui  (19  Ves.  628,  631, 
632) ;  Greenwood  v.  Atkinson  {ante,  vol.  iv.  p.  54) ;  that,  in  the  second  of  those  cases, 
Lord  Eldon,  C,  said  :  "  In  every  former  instance  the  party  proposing  to  obtain  this 
permission  has  been  required  to  give  a  precise  statement  of  what  he  means  to  put 
upon  the  record ;  the  Court,  with  great  care  and  jealousy,  before  it  will  allow  a 
Defendant  to  withdraw  a  statement  that  is  bene-[212]-ficial  to  the  Plaintiff,  requiring 
to  be  clearly  satisfied  that  justice  demands  such  a  benefit  to  the  Defendant ;  and,  to 
secure  that  effect,  has  required  him  specifically  to  state  what  he  wishes  to  put  upon 
the  record,  that  the  Court  may  judge  how  far  his  application  is  reasonable.  .  .  . 
It  would  be  very  difficult,  even  upon  negligence,  unless  the  party  was  led  into  it,  to 
have  the  records  of  the  Court  altered  :  and  I  dare  not,  in  such  a  case,  let  it  be  in  fact 
what  it  may,  lay  down  a  principle  that  would  form  a  precedent  for  permitting  an 
answer,  after  the  lapse  of  two  years,  to  be  altered  in  effect  from  one  end  to  the  other. 
This  must,  therefore,  be  considered  as  it  stands  upon  the  record  unaltered ;  and  I 
should  be  sorry  to  be  thought  to  have  much  doubt  upon  a  point  of  so  much  import- 
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ance ; "  that,  in  the  present  case,  Mrs.  Austwick  had  made  no  affidavit  as  to  the 
bund  fides  of  what  she  proposed  to  introduce,  notwithstanding  she  was  asking  the 
Court  to  allow  an  unlimited  contradiction  of  that  which  her  husband  had  before 
stated  on  his  oath  ;  that  it  was  directed  by  the  69th  of  Lord  Lyndhurst's  Orders  that 
the  Master  should  have  power  at  his  discretion  to  examine  any  witness  viva  voce  ;  and, 
consequently,  the  examination  of  a  witness  was  the  act  of  the  Master,  not  of  the 
party  ;  and  the  Master  was  bound  to  exercise  a  judicial  discretion  as  to  whether  he 
would  take  that  step  or  not :  that,  at  all  events,  the  application  was  premature  and 
irregular;  as  Mrs.  Austwick  ought  to  have  waited  until  the  Master  had  made  his 
report,  and  then  to  have  excepted  to  it ;  according  to  what  was  laid  down  in  Chennell 
V.  Martin  (ante,  vol.  iv.  p.  340). 

The  YICE-CHA^'CELLOR  [Sir  L.  Shadwell].  In  this  case  there  are  two  questions. 
The  first  is  whether  I  ought  now  to  interfere  with  what  is  doing  in  [213]  the  Master's 
office.  The  second  is  whether  I  ought  to  make  any  order  which  will  have  the  effect 
of  relieving  the  estate  of  Austwick  from  the  consequences  which  may  ensue  from  the 
examinations  which  he  has  put  in. 

With  regard  to  the  first  question,  I  apprehend  it  is  not  the  course  of  this  Court  to 
interfere  in  a  case  where  the  parties  dispute  between  themselves  whether  the  Master 
is  right  in  a  particular  step.  It  frequently  happens  that,  where  the  Master  has  any 
difficulty,  he  himself  desires  the  parties  to  make  an  application  to  the  Court  ;  and  then 
the  Court  makes  an  intimation  for  the  Master's  guidance.  But  it  is  inconsistent  with 
the  practice  of  this  Court  that,  because  the  Master  has  determined  to  do  a  particular 
act,  the  party  objecting  to  it  should  apply  to  this  Court  and  ask  the  Court  to  over- 
rule the  Master.  Whilst  the  reference  is  pending,  the  question  whether  the  Master 
is  right  or  wrong  is  one  which  the  Court  cannot  enter  into.  When  the  Master  has 
made  his  report,  then  and  not  before,  his  course  of  proceeding  on  the  reference  may 
be  legitimately  made  the  subject  of  exception. 

The  69th  New  Order  first  gave  to  the  Masters  of  this  Court  a  discretionary  power 
as  to  examining  witnesses  viva  voce ;  and  the  conduct  of  the  Master  in  the  exercise  of 
that  discretion  may  be  made  the  subject  of  exception  in  the  same  manner  as  anything 
done  by  him  prior  to  that  order  might  have  been.  But  I  cannot,  on  a  motion,  interfere 
and  say  that  what  the  Master  has  done  as  to  a  paiticular  witness  is  right  or  wrong. 

The  next  question  is  whether,  supposing  that  the  Court  does  not  now  interfere  in 
the  way  suggested,  it  ought  now  to  make  some  order  to  enable  the  party  to  [214] 
introduce  other  evidence  before  the  Master.     It  is  represented  that  Mr.  Austwick  did 
unintentionally  and  by  mistake  make  a  representation  in  his  examinations  that  was  j 
incorrect,  and  that,  having  regard  to  the  facts  now  appearing,  I  ought  to  enable  his  j 
representative  to  make  a  ease  in  opposition  to  that  which  is  the  result  of  the  examina- 1 
tions  already  put  in.     Now,  does   it   sufficiently  appear  that  there  has  been  such 
mistake  1 

The  joint  affidavit  of  Mr.  Austwick  and  his  solicitor,  after  representing  certain  I 
preliminary  matter  not  now  necessary  to  be  observed  upon,  states  that  the  interroga-j 
tories  for  the  examination  of  Austwick  were  allowed  by  the  Master  in  January  1836,1 
and  that  steps  were  so  far  taken  for  putting  in  his  examination  that,  before  the  end  of 
the  next  month,  his  counsel  had  prepared  the  body  of  the  examination,  and  written 
on  the  draft  this  very  proper  advice :  "  The  material  part  of  the  examination  is  the 
schedules  ;  please  to  see  that  they  are  correct."     It  was  clear  that  the  most  important  I 
part  of  the  examination  was  the  schedules.     It  appears  that  it  was  represented  by  I 
Austwick   that,  before  putting  in  his  examination,  the  books  and  accounts  of  the  I 
partnership,  which  Austwick  had  delivered  up  to  the  Plaintiff,  in  obedience  to  an 
order  in  the  cause  made  in  1825,  ought  to  be  produced  ;  and  a  warrant  having  been 
taken  out  for  the  production  of  them,  the  Master,  on  the  8th  of  Februaiy  1836,  fixed 
a  day  for  that  purpose,  but  gave  notice  to  Austwick  to  be  preparing  his  examination. 
His  counsel  had  performed  his  part,  and  had  given  advice  which  was  most  proper  and 
judicious.     Then  a  warrant  was  issued  on  the  6th  of  July  to  compel  Austwick  to  bring 
in  his  examination ;  and  the  Master  fixed  the  I3th  of  July  for  him  to  [215]  bring  it 
in.     [His  Honor  here  read  several  passages  from  the  affida\'its,  and  then  stated  the 
conclusion  which  he  drew  from  them  in  the  following  words  :] — It  appears  to  me  that 
Mr.  Austwick  was  struggling  to  gain  time ;  and,  when  he  found  that  he  could  not  get! 
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further  time,  he  was  reckless  of  what  he  did.  He  put  upon  the  files  of  this  Court  a 
document,  the  contents  of  which  he  knew  to  be  incorrect.  And,  when  he  was  ordered 
to  put  in  his  further  examination,  he  pertinaciously  adhered  to  the  same  line  of 
conduct  as  he  had  pursued  with  respect  to  his  first  examination. 

Under  these  circumstances,  I  do  not  think  it  is  consistent  with  the  duty  of  this 
Court  to  go  out  of  its  way  to  relieve  him,  or,  which  is  the  same  thing,  to  relieve  his 
personal  representative.  It  sufficiently  appears,  from  the  affidavits,  that  the  fact  is 
that,  whether  Austwick  formed  in  his  mind  a  scheme  of  fraud  or  not,  he  intended  to 
state  that  which  he  knew  not  to  be  true. 

This  Court  has  granted  relief  in  cases  of  mistake;  but  in  that  case  of  the  solicitor(l) 
which  has  been  mentioned  I  refused  to  relieve;  and  that  decision  was  affirmed  by  the 
Lord  Chancellor. 

Taking  all  the  circumstances  of  this  case  into  consideration,  I  cannot  but  think 
that  it  is  one  in  which  this  Court  ought  not  to  give  relief ;  and,  therefore,  I  shall 
refuse  the  motion  with  costs. 


[216]     ROOKE  V.  WORRALL.     Nov.  6,  1840. 

fFill.     Construction.     Legacies.     Charge  of  Legacies. 

Testator,  by  his  will,  after  devising  his  real  estates  and  giving  pecuniary  legacies, 
directed  his  debts,  funeral  and  testamentary  expenses,  and  the  legacies  thereby  given, 
to  be  paid  as  soon  as  conveniently  might  be  after  his  death  :  "  And  I  charge  my 
debts  and  legacies  on  my  real  and  personal  estate."  By  a  codicil  he  gave  to  A.  and 
B.  a  sum  of  stock,  and  directed  the  trustees  and  executors  of  his  will  (who  were  the 
same  persons)  to  purchase  and  transfer  the  stock  to  A.  and  B.  in  trust  for  C.  for 
life ;  and,  subject  thereto,  in  trust  to  permit  the  same  to  return  to  and  become  part 
of  his  personal  estate.  Held,  that  the  charge  in  the  will  extended  to  the  legacy 
given  by  the  codicil. 

George  Rooke,  the  testator  in  the  cause,  by  his  will,  dated  the  14th  of  May  1827, 
devised  his  real  estates  to  three  persons  in  succession,  and  to  their  sons  and  daughters, 
in  strict  settlement,  and  directed  that,  on  their  becoming  entitled  in  possession  to  his 
estates,  they  should  assume  his  name  and  arms ;  and  he  bequeathed  certain  articles 
of  plate  to  the  trustees  of  his  will,  in  trust  to  hold  the  same  as  heirlooms  to  his  real 
estates,  so  far  as  the  rules  of  law  and  equity  would  permit.  He  then  gave  some 
pecuniary  legacies,  and  directed  all  his  just  debts,  funeral  and  testamentary  expenses 
and  the  legacies  thereby  given,  to  be  paid  as  soon  as  conveniently  might  be  after  his 
decease:  "And  I  charge  my  debts  and  legacies  on  my  real  and  personal  estate."  He 
then  gave  the  residue  of  his  personal  estate  to  the  trustees,  upon  trust  to  complete  the 
contracts  which  he  had  entered  into  for  the  purchase  of  real  estates,  and  to  take  con- 
veyances thereof  to  the  uses  thereinbefore  declared  of  his  real  estates,  and,  subject 
thereto,  upon  trusts  corresponding  with  the  uses  thereinbefore  declared  of  his  real 
estates,  except  that,  after  the  decease  of  the  respective  tenants  for  life,  the  same  was 
to  be  di\'ided  equally  amongst  the  younger  children  of  such  tenant  (2)  for  life,  as 
tenants  in  common ;  and  he  appointed  the  trustees  executors  of  his  will. 

The  testator,  by  a  codicil,  dated  the  22d  of  January  1833,  and  duly  executed  and 
attested  to  pass  freeholds  [217]  of  inheritance,  after  reciting  that  two  of  the  tenants 
for  life  named  in  his  will  had  died  without  issue,  gave  all  his  real  estates,  after  the 
death  of  the  surviving  tenant  for  life,  to  the  Plaintiff  in  fee ;  and,  after  payment  of 
his  debts,  funeral  and  testamentary  expenses  and  the  legacies  given  hy  his  will,  he 
bequeathed  all  the  residue  of  his  personal  estate,  subject  to  the  life  interest  therein  of 
the  same  tenant  for  life,  to  the  Plaintiff,  his  executors,  &c. ;  and  he  thereby  confirmed 
his  will. 

(1)  Greenwood  v.  Atkinson.  See  ante,  vol.  iv.  p.  64.  The  appeal  appears  not  to  be 
reported. 

(2)  So  in  brief. 
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The  testator,  by  another  codicil,  dated  the  26th  of  April  1839,  and  executed  and 
attested  in  like  manner  as  the  preceding  one,  gave  to  E.  L.  Fisher  and  Henry  Ward 
the  sum  of  £13,433,  6s.  8d.  three  per  cent,  consols ;  and  he  directed  the  trustees  or 
executors  of  his  will  to  purchase  and  transfer  the  same  into  their  names  at  the  expira- 
tion of  three  calendar  months  after  his  decease ;  and  he  directed  Fisher  and  Ward  to 
pay  the  interest,  dividends  and  annual  produce  of  the  said  trust  monies,  stocks,  funds 
and  securities  to  the  Defendant,  Frances  Thome,  during  so  long  as  she  should  live  and 
should  not  sell,  mortgage  or  otherwise  charge  or  dispose  thereof  by  anticipation,  or 
become  bankrupt  or  insolvent ;  and,  subject  to  the  trusts  thereinbefore  declared,  to 
permit  the  said  trust  monies,  stocks,  funds  and  securities  io  return  to  and  become  part  of 
the  residue  of  his  personal  estate. 

Sir  W.  H.  Robinson,  one  of  the  trustees  and  executors  of  the  will,  died  in  the 
testator's  lifetime.  The  testator  died  on  the  15th  of  September  1839:  and  shortly 
afterwards  his  will  was  proved  by  the  Defendant,  George  Worrall,  the  surviving 
executor  and  trustee. 

One  question  was  whether  the  legacy  given  in  trust  for  Frances  Thome  was 
charged  upon  the  real  estates. 

[218]  Mr.  Knight  Bruce  and  Mr.  Romilly,  for  the  Plaintiff.  The  charge  in  the 
will  is  confined  to  legacies  thereby  given.  In  the  codicil  by  which  the  legacy  in  ques- 
tion is  bequeathed,  there  are  no  words  charging  it  on  the  real  estates ;  but  there  are 
words  in  it  which  shew  that  the  testator  never  contemplated  that  that  legacy  would 
be  a  charge  on  his  real  estates  :  for  he  directs  that  it  shall  return  to  the  residue  of  his 
personal  estate.  A  charge  of  legacies  in  a  will  does  not  extend  to  legacies  given  by 
a  codicil,  unless  words  are  used  referring  to  legacies  thereinafter  given.  Bonner  v. 
Bonner  (13  Ves.  379),  Stronfj  v.  Ingram  {ante,  vol.  vi.  p.  197). 

Mr.  Jacob  and  Mr.  Freeling,  for  Defendants,  who  were  in  the  same  interest  as  the 
Plaintiff. 

Mr.  Stuart  and  Mr.  James  Parker,  for  the  Defendant  Frances  Thorne.  The 
charge  in  the  will  is  a  general  charge  of  debts  and  legacies  ;  and  therefore  it  extends 
to  legacies  given  by  a  subsequent  instrument.  Hyde  v.  Hyde  (1  Eq.  Ab.  409),  Masters 
V.  Masters  (1  P.  W.  421).  A  charge  of  debts  includes  not  only  debts  then  due,  but 
those  afterwards  incurred  ;  and  on  the  same  principle,  where  a  testator  unites  debts 
and  legacies  in  one  charge,  it  includes  legacies  given  by  a  subsequent  instrument. 
Unless  there  are  restrictive  words  in  the  will  which  confine  the  charge  to  legacies 
thereinbefore  given,  it  extends  to  legacies  given  by  a  subsequent  instrument. 
In  Bonner  v.  Bonner  the  charge  was  not  a  general  one ;  and  that  is  the  ground  on 
which  Lord  Eldon  rests  his  judgment  in  that  case.  There  is  no  case  in  which  a 
charge  expressed  in  terras  equivalent  [219]  to  those  used  in  this  will  has  not  been 
held  to  be  a  general  charge. 

It  must  be  observed,  too,  that  the  legacy  is  not  a  legacy  of  stock  ;  but  of  money  to 
be  laid  out  in  the  purchase  of  stock ;  and  it  is  not  to  be  paid  by  the  executors,  but  by 
the  trustees  and  executors. 

Mr.  G.  Richards  and  Mr.  James,  for  the  Defendants  Fisher  and  Ward,  the  trustees 
of  the  legacy. 

Mr.  Knight  Bruce,  in  reply,  said  that  the  executors  and  trustees  were  the  same 
persons ;  and  that  the  testator  had  put  his  own  interpretation  on  the  charge,  when  he 
directed  the  legacy  to  return  to  his  personal  estate. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  first  question  is  with  respect  to 
the  charge  in  the  will. 

I  think  that  the  legacy  is  charged  on  the  real  estate ;  because  the  expression  is 
this  :  "  I  direct  all  my  just  debts,  funeral  and  testamentary  expenses,  and  the  legacies 
hereby  given  to  be  paid  as  soon  as  conveniently  may  be  after  my  decease."  That  is 
one  distinct  sentence,  and  it  is  applicable  to  the  legacies  thereby  given.  Then  these 
words  follow :  "  And  I  charge  my  debts  and  legacies  on  my  real  and  personal  estate." 
Now  there  is  nothing  in  those  words  which  necessarily  makes  them  applicable  only 
to  the  debts  and  legacies  that  were  before  spoken  of.  The  legacies  before  spoken  of 
were  legacies  of  a  particular  description  ;  legacies  "hereby  given  :"  and  there  is  no 
repetition  of  those  words  in  the  second  member  of  the  sentence,  nor  any  reference  to 
what  had  gone  before,  by  any  such  words  as  "  said  "  or  [220]  "  aforesaid."     Therefore, 
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taking  the  words  as  they  stand,  it  appears  to  me  to  be  a  charge  of  all  debts  and 
legacies  on  the  real  estates.  And  I  do  not  think  that  the  effect  is  cut  down  at  all  by 
the  particular  expression  found  in  the  codicil  itself,  where  the  testator  has  directed 
that,  subject  to  the  trust,  the  trust  money  should  return  to  and  become  part  of  his 
personal  estate. 

Then  there  is  this  observation  to  be  made.  The  direction  is  that  the  trustees  or 
executors  shall  purchase  and  transfer  the  stock.  Now  though  it  is  true  that  the  same 
persons  were  named  trustees  as  were  named  executors,  yet  it  might  easily  have 
happened  that  one  of  them  might  have  refused  to  prove  the  will.  Nevertheless  he 
would  have  remained  a  trustee.  And  in  my  opinion  it  is  quite  plain  that  the  expres- 
sion "  trustees  or  executors  "  did  apply  to  the  money  being  raised  out  of  the  land  as 
well  as  out  of  the  personal  estate. 

[221]    Jones  v.  Bruce.     Nob.  6,  1840. 

[S.  C.  4  Jur.  1055.     See  Robertsm  v.  Brmibent,  1883,  8  App.  Cas.  816.] 

Will.     Constntdion.     Exoneration.     Debt.     Charge  of  Debts  and  Legacies.     Lunatic. 

Testator  gave  to  his  wife  all  his  goods,  chattels,  and  personal  estate  whatsoever,  and 
charged  his  real  estates  with  the  payment  of  his  funeral  and  testamentary  expenses 
and  debts,  and  exempted  his  personal  estate  from  the  payment  thereof.  He  then 
gave  pecuniary  legacies  to  two  of  his  children,  and  charged  his  real  estate  with  the 
payment  of  them ;  and  directed  that,  during  the  minority  of  the  legatees,  his 
trustees,  their  heirs  and  assigns,  should  raise  out  of  the  rents  of  his  real  estate,  or 
by  any  other  means  they  might  deem  expedient,  annual  sums  for  the  maintenance 
of  the  legatees,  not  exceeding  four  per  cent,  per  annum,  upon  their  respective 
legacies.  Some  years  afterwards  the  testator  was  found  a  lunatic  ;  and,  by  an  order 
in  the  lunacy,  £4250  was  allowed  yearly  for  the  maintenance  of  him  and  his  family  ; 
and  such  allowance  was  to  be  made  from  the  6th  of  April  1834,  and  to  be  continued 
from  time  to  time,  until  further  order,  and  to  be  paid  to  his  wife  by  the  committees 
of  his  estate  out  of  the  rents  and  profits  thereof.  The  testator  died  on  the  6th  of 
October  1839.  His  wife  had  received  all  that  was  due  in  respect  of  the  allowance 
down  to  the  6th  of  April  1839,  but  nothing  afterwards.  She  claimed,  under  his  will, 
his  personal  estate,  including  the  rents  of  his  real  estates  due  at  his  death,  free 
from  the  payment  of  his  funeral  and  testamentary  expenses,  debts  and  legacies  ; 
and  she  also  claimed  one  moiety  of  the  £4250  for  the  last  six  months  of  the 
testator's  life,  and  insisted  that  it  ought  to  be  raised,  as  a  debt,  out  of  the  real 
estates.  Held  that  the  funeral  and  testamentary  expenses,  debts  and  legacies  were 
payable  out  of  the  real  estates  only,  and  that  the  widow  was  entitled  to  the  whole 
of  the  personal  estate  including  the  arrears  of  rent ;  but  that  she  was  not  entitled 
to  the  moiety  of  the  £4250,  that  sum  being  payable  only  out  of  the  rents,  and 
there  being  in  consequence  of  her  claim  before  mentioned  no  rents  to  pay  it  with. 

Sir  Thomas  John  Tyrwhitt  Jones  made  his  will,  dated  the  17th  of  February  1826, 
and  which  was  partly  as  follows :  "  I  give  and  bequeath,  unto  my  wife  absolutely,  all 
my  goods,  chattels  and  personal  estate  whatsoever,  wheresoever  and  of  what  nature  or  kind 
soever.  I  charge  all  my  real  estates,  situate,  lying  and  being  in  the  counties  of 
Denbigh  and  Salop,  with  the  payment  of  all  my  funeral  and  testamentary  expenses, 
and  all  such  debts  [222]  as  may  be  due  and  owing  from  me  at  the  time  of  my  decease  : 
and  I  hereby  exempt,  so  far  as  I  am  able,  all  my  personal  estate  from  the  payment 
of  the  same  or  any  part  thereof.  I  give,  devise  and  bequeath  to  my  natural  son, 
Charles  Tyrwhitt  Jones,  the  sum  of  £20,000,  and  to  my  natural  daughter,  Eliza  Jones, 
the  sum  of  £5000  :  and  /  hereby  charge  all  my  real  estate  with  the  payment  of  the  said 
several  sums.  And  my  will  is  that  the  said  sum  of  £20,000  shall  be  paid  to  my  said 
son  upon  his  attaining  his  age  of  25  years,  and  that  the  said  sum  of  £5000  shall  be 
paid  to  my  said  daughter  upon  her  attaining  her  age  of  25  years  or  day  of  marriage 
whichever  shall  first  happen ;  and  that,  in  the  meantime,  in  case  my  wife  shall  die 
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during  the  minority  of  the  said  two  children  but  not  otherwise,  the  trustets  of  thU  my 
will,  their  heirs  and  assigns,  shall  levy  and  raise,  from  and  out  of  the  rents,  issues  and  profits 
of  my  said  estates,  or  by  any  other  means  they  may  deem  expedient,  such  annual  sums 
for  the  maintenance,  education  and  support  of  my  said  son  and  daughter  as  shall  not 
exceed  four  per  cent,  per  annum,  upon  the  respective  provisions  intended  to  be  made 
for  them,  and  do  and  shall  pay  and  apply  such  sums  accordingly."  The  testator  then 
gave  all  his  real  estates  subject,  nevertheless,  as  to  such  portions  thereof  as  were  situate 
in  the  counties  of  Denbigh  and  Salop,  to  the  duirges  thereinhefore  mentioned,  and  subject 
also  to  the  charges  to  which  they  were  then  liable,  to  his  wife,  Eliza  Walwyn  Tyrwhitt 
Jones,  for  her  life,  with  remainder  to  his  son  Henry  Thomas  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  with  remainder  to  his  son  Edmund  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  with  remainder  to  his  natural  son 
Charles  Jones  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male,  with 
remainder  to  his  own  right  heirs. 

[223]  Some  years  after  the  date  of  the  will  a  commission  issued  under  which  the 
testator  was  found  a  lunatic ;  and,  by  an  order  in  the  lunacy,  dated  the  2.5th  of  April 
1835,  it  was  ordered  that  £42.50  per  annum  should  be  allowed  for  the  maintenance  of 
the  lunatic  and  his  family,  and  that  £300  per  annum  should  be  allowed  to  his  wife, 
Lady  Jones,  who  was  the  Plaintiff  in  the  cause,  for  pin-money,  and  that  such  allow- 
ances should  commence  and  be  made  from  the  6th  of  April  1834  and  be  continued, 
from  time  to  time,  until  further  order,  and  be  paid  to  Lady  Jones,  by  the  committees 
of  the  lunatic's  estate,  out  of  the  rents  and  profits  thereof. 

The  testator  died  on  the  6th  of  October  1839  ;  at  which  time  the  rents  of  his 
estates,  which  became  due  on  the  29th  of  September  preceding,  were  unpaid.  Lady 
Jones,  who  was  the  committee  of  the  testator's  person,  had  received  all  the  payments 
that  became  due  in  respect  of  the  before-mentioned  allowances  down  to  the  6th  of 
April  1839 ;  but  no  payment  had  been  since  made  to  her  on  account  thereof. 

At  the  hearing  of  the  cause  for  further  directions,  the  questions  were,  first, 
whether  the  testator  had,  by  his  will,  exonerated  his  personal  estate  from  the  payment 
of  the  legacies  given  to  his  natural  son  and  daughter. 

And,  secondly,  whether  one  moiety  of  the  £4250  was,  as  Lady  Jones  alleged,  due 
to  her  at  the  testator's  death,  and  ought  to  be  raised  and  paid  to  her  out  of  the 
testator's  real  estates,  as  one  of  the  debts  charged  thereon  by  the  will. 

Mr.  Jacob  and  Mr.  Loftus  Wigram,  for  the  Plaintiff,  contended,  first,  that  she  was 
entitled,  under  the  will,  to  [224]  the  testator's  personal  estate,  free  from  the  pay- 
ment of  his  funeral  and  testamentary  expenses,  debts  and  legacies.  They  cited 
(rreene  v.   Greene  (4  Madd.   148),  and  Michell  v.  Michell  (5  Madd.   69). 

With  respect  to  the  second  question,  they  said  that  Lady  Jones  was  clearly 
entitled  to  stand  as  a  creditor  on  the  testator's  estates,  in  respect  of  the  arrears  of 
the  yearly  allowances  directed  to  be  made  to  her  by  the  order  in  the  lunacy :  that 
that  order  directed  those  allowances  to  commence  and  be  made  from  the  6th  of  April 
1834,  and  therefore  one  whole  year  ought  to  have  been  paid  to  her,  by  the  com- 
mittees of  the  lunatic's  estate,  on  the  6th  of  April  1839.  [The  Vice-Chancellor. 
The  order  directs  the  allowances  to  be  paid  out  of  the  rents  of  the  lunatic's  estate : 
therefore  it  presumes  a  receipt  of  the  rents,  prior  to  the  payment  to  Lady  Jones.] 

Mr.  Dean  appeared  for  the  executors  of  the  testator. 

Mr.  Parry,  for  the  testator's  legitimate  sons.  I  submit  that  the  testator's  real 
estates  are  not  charged  with  the  legacies  of  £20,000  and  £5000,  so  as  to  exonerate 
his  personal  estate  from  the  payment  of  them.  The  language  of  the  will  is  quite 
peculiar.  The  testator  gives  all  his  personal  estate  to  his  wife,  and  charges  his  real 
estates  with  the  payment  of  his  funeral  and  testamentary  expenses  and  debts.  Then 
he  exempts  his  personal  estate  from  those  expenses  and  debts.  But,  after  giving  the 
two  legacies  by  an  independent  gift,  and  charging  his  real  estates  with  the  payment 
of  them,  [225]  he  does  not  do,  with  respect  to  them,  as  he  had  done  with  respect  to 
his  funeral  and  testamentary  expenses  and  debts,  that  is,  he  does  not  exempt  his 
personal  estate  from  the  payment  of  them.  It  is  to  be  presumed,  therefore,  that  he 
did  not  intend  to  exempt  his  personal  estate  from  the  payment  of  those  legacies.  In 
Booth  V.  Blundell  (1  Mer.  19.3.  See  pp.  216,  219,  and  230)  Lord  Eldon,  C,  says: 
"  I  agree  that  it  is  not  enough  that  the  testator  has  charged  the  real  estate,  to  shew 
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that  he  intended  to  discharge  the  personal.  ...  I  can  find  no  rule  deducible  from 
all  that  has  been  said  on  the  subject  but  this  (which  appears  to  be  a  rule  suppoited 
by  all  the  cases  taken  together),  namely,  that  since  it  has  been  laid  down  that 
express  words  are  not  necessary  to  exempt  the  personal  estate,  there  must  be  in 
the  will  that  which  is  sometimes  denominated,  '  evident  demonstration,'  sometimes 
'plain  intention,'  and  'necessary  implication,'  to  operate  that  exemption.  .  .  .  Then 
it  comes  to  this.  Upon  each  particular  case,  as  it  arises,  the  question  will  be,  does 
there  appear  from  the  whole  testamentary  disposition,  taken  together,  an  intention 
on  the  part  of  the  testator  so  expressed  as  to  convince  a  judicial  mind  that  it  was 
meant,  not  merely  to  charge  the  real  estate,  but  so  to  charge  it  as  to  exempt  the 
personal]  For  it  is  not  by  an  intention  to  charge  the  real,  but  by  an  intention  to 
discharge  the  personal  estate,  that  the  question  is  to  be  decided." 

These  two  legacies  are  not  payable  until  a  future  time.  They  do  not,  however 
carry  interest  in  the  meantime :  and,  consequently,  no  inference  can  be  drawn  in 
favour  of  their  being  payable  only  out  of  the  real  estate,  from  the  circumstance  that 
there  is  a  provision  made  for  the  maintenance  of  the  legatees,  out  of  the  real  estates, 
until  their  legacies  become  payable. 

[226]  Next,  with  respect  to  the  other  question  ;  that  is,  whether  the  arrears  of 
the  allowances  are  to  be  considered  as  a  debt  and  to  be  raised  out  of  the  real  estate. 
I  submit  that  they  cannot  be  considered  as  a  debt ;  for  the  Great  Seal  has  no  power 
to  contract  a  debt  on  behalf  of  the  lunatic.  [The  Vice-Chancellor.  Have  the 
committees  any  balance  in  their  hands  in  respect  of  the  rents?]  Yes.  On  the 
29th  of  September  1839  rents  became  due  to  an  amount  sufficient  to  pay  the  allow- 
ances, but,  as  is  usual,  those  rents  were  not  paid  until  two  or  three  months  afterwards  ; 
and  they  were  then  received  by  the  receiver  appointed  in  the  lunacy. 

Mr.  Jacob,  in  reply.  The  gift  of  the  personal  estate  is  not  a  residuary  but  a 
specific  gift.  It  is  a  gift  of  "all  my  goods,  chattels,"  &c.  Then  follows  the  gift  of 
the  legacies :  and,  as  there  was  no  fund  for  payment  of  them,  the  testator  says 
immediately  afterwards  :  "And  I  hereby  charge  all  my  real  estate  with  the  payment 
of  the  said  several  sums."  Then  he  directs  the  trustees  of  his  will,  not  his  executors, 
in  case  his  wife  shall  die  during  the  minority  of  the  legatees,  to  levt/  and  raise,  for 
their  maintenance  and  support,  not  exceeding  four  per  cent,  upon  the  provisions 
intended  to  be  made  for  them.  Those  words,  "  levy  and  raise,"  are  applicable  not  to 
personal  estate  but  to  real  estate :  and,  when  the  testator  disposes  of  his  real  estate 
he  gives  it,  "subject  to  the  charges  hereinbefore  mentioned."  I  submit,  therefore, 
that  the  legacies  are  clearly  charged  on  the  real  estate  ;  and  that  the  personal  estate 
is  exonerated  from  payment  of  them  by  a  prior,  specific  gift  of  it.  The  case  of 
Michell  v.  Michell  is  precisely  like  this.  The  rents  which  were  due  at  the  testator's 
death  were  part  of  his  personal  estate,  and,  as  such,  they  passed  to  his  widow,  the 
[227]  specific  legatee  of  the  personal  estate.  All  that  is  to  be  paid  is  to  be  paid  out 
of  the  property  on  which  the  burden  is  thrown  :  therefore  the  Plaintiff  is  entitled  to 
be  paid  the  arrears  of  the  allowances  out  of  the  real  estate. 

The  Vice-Chan'CELLor  [Sir  L.  Shadwell].  "With  respect  to  the  maintenance,  I 
think  that  it  stands  thus :  there  was  no  right  in  the  committee  to  receive  any 
payment  for  the  maintenance  of  the  lunatic,  any  further  than  as  it  might  be  made 
out  of  the  rents  and  profits  ;  that  is,  the  committee  was  no  otherwise  entitled  than 
as  there  might  be  rents  and  profits  applicable  to  the  payment  of  the  maintenance. 
Now  the  rents  which  were  due  at  the  testator's  death  were,  strictly  speaking,  part 
of  his  personal  estate,  and  if  Lady  Jones  says  that  the  rents  are  personal  estate,  and 
that  they  belong  to  her  as  such,  the  consequence  is  that  there  is  nothing  to  pay  the 
maintenance  out  of.  She  cannot  say  that  she  will  take  the  rents,  and  that  the  order 
in  the  lunacy  created  a  debt  due  to  her.  It  in  no  sense  created  a  debt,  otherwise 
than  as  there  was  a  fund  to  pay  the  maintenance  ;  and,  if  there  was  no  fund,  there 
was  no  debt. 

The  legatees  of  the  £20,000  and  £5000  can  only  claim  their  legacies  out  of  the 
real  estates  on  which  they  are  expressly  charged.  'There  is  a  distinction  between  the 
case  of  a  creditor  and  the  case  of  a  legatee  which  is  not  always  sufficiently  attended 
to,  and  which  makes  the  propositions  which  are  laid  down  by  text-writers,  and 
which  are  found  in  the  reports  with  respect  to  the  one  class  of  claimants,  inapplicable 
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to  the  other  class.  A  creditor  has  a  claim  by  operation  of  [228]  law  ;  but  a  legatee 
can  only  claim  his  legacy  in  the  manner  and  form  in  which  it  is  given  by  the  will. 

The  testator,  at  the  commencement  of  his  will,  after  giving  directions  respecting 
the  place  of  his  burial,  says :  "  I  give  and  bequeath  unto  my  wife,  absolutely,  all  my 
goods,  chattels  and  personal  estate  whatsoever,  wheresoever  and  of  what  nature  or 
kind  soever."  That  gift  is  as  much  a  specific  gift  as  if  he  had  enumerated  every 
chattel,  and  then  said,  "  I  give  them  to  ray  wiie." 

Then,  with  respect  to  the  debts.  The  testator  seems  to  have  been  aware  that,  by 
law,  they  would  be  payable  out  of  his  personal  estate ;  and,  therefore,  after  charging 
his  real  estates  with  the  payment  of  them,  he  adds  :  "  And  I  hereby  exempt,  so  far  as 
I  am  able,  all  my  personal  estate  from  the  payment  of  the  same  or  any  part  thereof." 
Then  he  says  :  "  I  give,  devise  and  bequeath  " — the  use  of  the  word  devise  is  singular 
— "  to  my  natural  son,  C.  T.  Jones,  the  sum  of  £20,000,  and  to  my  natural  daughter, 
Eliza  Jones,  the  sum  of  £.5000 ;  and  I  hereby  charge  all  my  real  estate  with  the 
payment  of  the  said  several  sums."  Then  he  directs  that,  in  case  his  wife  should  die 
during  the  minority  of  the  legatees,  the  trustees  of  his  will,  their  heirs  and  assigns, 
should  raise,  out  of  the  rents  of  his  real  estates  or  by  such  other  means  as  they  might 
deem  expedient,  such  annual  sums  for  the  maintenance  of  the  legatees  as  should  not 
exceed  four  per  cent,  per  annum  upon  the  respective  provisions  intended  to  be  made 
for  them.  Now  it  is  obvious  that  there  would  be  an  incongruity  in  saying  that  the 
legacies  should  be  paid  out  of  the  personal  estate,  and  that  the  interest  of  them  should 
be  paid  out  of  the  real  estate. 

[229]  For  these  reasons,  I  think  that  Lady  Jones  takes  the  personal  estate  free 
from  the  obligation  of  paying  the  debts  and  legacies.  (See  Carter  v.  Beard,  ante, 
vol.  X.  p.  7.) 

[229]     Beevor  v.  Partkidge.     Nov.  6,  1840. 

[S.  C.  10  L.  J.  Ch.  89.] 

JFill.     Construction.     Power.     Trust. 

Testator  bequeathed  the  residue  of  his  personal  estate  to  three  trustees,  in  trust  to 
pay,  apply  and  dispose  of  all  the  interest  thereof  for  the  maintenance,  support  and 
benefit  of  his  three  children  and  the  survivors  and  survivor  of  them,  in  such  shares 
and  proportions,  and  in  such  manner  as  they  should  think  most  proper  and  advisable, 
and,  if  all  the  children  should  die  without  leaving  issue,  then  that  the  trust  fund 
should  remain  vested  in  two  of  the  trustees,  in  trust  for  the  persons  thereinafter 
mentioned.  Held,  that  the  whole  income  of  the  residue  was  given  for  the  children's 
benefit,  and,  the  trustees  having  applied  only  part  of  it  for  their  benefit,  that  the 
surplus  devolved,  on  the  survivor's  death,  to  his  personal  representative. 

Robert  Partridge,  by  his  will,  dated  the  20th  of  January  1789,  gave  all  the  residue 
of  his  personal  estate,  after  payment  of  his  debts  and  funeral  and  testamentary 
expenses,  to  three  trustees,  in  trust  to  invest  the  same  in  the  usual  securities,  and,  out 
of  the  interest,  dividends  and  annual  produce  thereof,  to  pay  an  annuity  of  12  guineas 
to  Ann  Simpson  for  her  life,  and  another  annuity  of  the  same  amount  to  Ann 
Blackmore  for  her  life ;  and  upon  further  trust  to  pay,  apply  and  dispose  of  all  tlie  rest 
and  residue  of  the  said  interest,  dividends  and  jn-oduce  of  the  said  trust  money  forr  the  main- 
tenance, suppmi  and  bcnejit  of  his  {the  testato)-'s)  son  Robert,  and  his  {the  testator's)  daughters, 
Lydia  and  Mary,  and  the  survitws  and  survivor  of  them,  in  such  shares  and  p-oportions,  ami 
in  such  manner  as  his  trustees  and  executors,  or  the  survivors  or  survivor  of  them,  his 
executors  or  administrators,  should  think  most  proper  and  advisable ;  and  upon  further 
trust  to  lay  out  all  or  any  part  or  parts  of  the  trust  money,  as  they  should  [230]  think 
proper,  in  the  purchase  of  any  annuity  or  annuities  for  and  during  the  term  of  the 
natural  life  or  lives  of  all  or  any  of  his  said  son  and  daughters,  and  to  be  secured 
to  be  paid  by  Government  or  real  security  to  them,  his  said  trustees,  or  the  survivors 
or  survivor  of  them,  or  the  executors  or  administrators  of  such  survivor,  in  trust  to 
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be  by  them  paid,  applied  and  disposed  of  for  the  maintenance,  support  and  benefit  of 
his  said  son  and  daughters,  and  the  survivors  or  survivor  of  them,  as  he  had  therein- 
before directed  the  said  interest,  dividends  and  produce  to  be  paid,  applied  and 
disposed  of  ;  and  upon  further  trust,  in  case  all  or  any  of  them  his  said  son  and 
daughters  should  happen  to  marry  with  the  consent  and  approbation  of  the 
trustees,  or  the  survivors  or  survivor  of  them,  or  the  executors  or  administrators 
of  the  survivor  of  them,  then  he  empowered  the  trustees,  and  the  survivors 
and  surWvor,  and  the  executors  or  administrators  of  such  survivor,  previous  to 
and  in  consideration  of  such  marriage  or  marriages,  to  settle  or  pay,  or  agree  to 
settle  or  pay  any  sum  or  sums  of  money,  part  of  the  said  trust  money,  to,  upon  and 
for  the  portions,  provisions  and  benefit  of  his  son  and  daughters,  respectively,  and 
the  respective  person  or  persons  with  whom  they  should  respectively  marry,  and  the 
child  or  children  of  such  marriage  or  marriages  respectively,  or  any  of  them,  in  such 
manner  and  form  as  the  trustees,  or  the  survivor  or  survivors  of  them,  or  the  executors 
or  administrators  of  such  surnvor,  should,  from  time  to  time,  think  proper  ;  and  upon 
further  trust,  in  case  his  said  son  or  daughters,  or  any  or  either  of  them,  should  marry 
without  such  consent  as  aforesaid,  and  should  leave  any  child  or  children  living  at 
their  respective  deaths,  that  the  trustees  or  the  survivor  or  survivors  of  them,  his 
executors  or  administrators,  should  pay  and  apply  such  parts  and  shares  of  the  said 
[231]  trust  money  as  should  then  happen  to  be  undisposed  of,  to  and  for  the  use  and 
benefit  of  such  child  and  children,  as  the  trustees  should  think  proper ;  and  in  case 
his  said  son  and  daughters  should  all  of  them  depart  this  life  without  leaving  any 
child  or  children,  or  leaving  such  child  or  children,  and  all  of  them  should  depart  this 
life  under  the  age  of  21  years,  then  he  declared  that  B.  G.  Dillingham,  who  was  one 
of  the  trustees,  should  no  longer  continue  a  trustee  of  the  trust  money,  but  that  the 
same  should  be  and  remain  vested  in  the  two  other  trustees,  and  the  survivor  of  them, 
his  executors  and  administrators,  upon  the  trusts  thereinafter  mentioned.  The 
testator  then  declared  trusts  of  the  trust  money  in  favour  of  certain  of  his  relations 
and  connexions,  and  their  children. 

The  testator  died  on  the  11th  day  of  March  1802,  leaving  his  three  children 
named  in  his  will  his  only  next  of  kin  him  surviving. 

His  daughter,  Mary,  died  on  the  29th  of  September  1831 ;  his  daughter,  Lydia, 
on  the  13th  of  June  1836,  and  his  son,  Robert,  on  the  13th  of  March  1839.  They 
were  all  of  unsound  mind. 

The  trustees  did  not  apply  the  whole  income  of  the  trust  fund  for  the  benefit  of 
the  children ;  so  that  at  Robert's  death  there  was  in  their  hands  a  considerable  sum 
arisen  from  the  surplus  income :  and,  that  sum  having  been  claimed  by  the  personal 
representative  of  Robert  and  his  sisters,  and  also  by  the  persons  entitled  under  the 
ultimate  trust  in  the  testator's  will,  the  bill  in  this  cause  was  filed  by  the  trustees, 
for  the  purpose  of  having  the  rights  of  the  several  claimants  to  [232]  the  sum  in 
dispute  ascertained  and  declared  by  the  Court. 

Mr.  Jacob  and  Mr.  Phillips  appeared  for  the  Plaintiffs. 

Mr.  Knight  Bruce  and  Mr.  Metcalfe,  for  the  personal  representative  of  the  three 
children,  said  the  \vill  did  not  give  to  the  trustees  a  mere  simple  power  to  apply  the 
income  of  the  trust  fund  for  the  benefit  of  the  testator's  children,  but  a  power  which 
it  was  the  duty  of  the  trustees  to  exercise  :  that  they  were  directed  to  apply  all  the 
dividends  for  the  benefit  of  the  children,  and  not  such  part  of  the  dividends  as  they 
might  think  proper  :  that  the  whole  income  was  to  be  applied,  and  the  only  discretion 
given  to  the  trustees  was  as  to  the  shares  in  which  it  was  to  be  applied.  Harding  v. 
Glyn  (1  Atk.  469  ;  and  5  Ves.  501  ;  and  8  Ves.  571) ;  Brmvn  v.  Higgs  (4  Ves.  708) ; 
Barber  v.  Barber  (3  Myl.  &  Craig,  688). 

Mr.  Sharpe,  for  one  of  the  next  of  kin  of  Robert  Partridge,  cited  IFebb  v.  Kelly 
{ante,  vol.  ix.  p.  469). 

Mr.  Girdlestone  and  Mr.  Teed,  for  some  of  the  parties  claiming  under  the  ultimate 
trust  in  the  will,  said  that  there  was  no  gift  of  the  income  of  the  trust  fund  to  the 
testator's  children,  beyond  what  the  trustees  might  in  their  discretion  think  fit  to 
apply  for  their  benefit.  [The  Vice-Chanxellor.  Suppose  that  the  trustees  had 
declined  to  exercise  any  discretion  at  all.]  Then  this  Court  would  have  been  applied 
to,  to  fix  the  amount  which  ought  to  be  applied  for  the  benefit  of  the  chil-[233]-dren. 
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The  testator's  sole  object  was  to  provide  for  the  personal  benefit  and  support  of  his 
children  ;  and  he  has  left  the  amount  of  the  provision  to  the  discretion  of  the  trustees. 
Macdonald  v.  Bryce  (2  Keen,  276  and  517).  There  is  no  substantial  difference  between 
that  case  and  the  present. 

Mr.  Wigrara  and  Mr.  Collyer  appeared  for  the  other  parties  claiming  under  the 
ultimate  trust. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  effect  which  ought  to  be  given 
to  the  language  used  by  this  testator  appears  to  me  to  be  sufficiently  plain. 

In  the  first  place,  when  the  testator  uses  the  words  :  "  Upon  trust  to  pay,  apply 
and  dispose  of  all  the  rest  and  residue  of  the  said  interest,  dividends  and  produce  of 
the  said  trust  money  for  the  maintenance,  support  and  benefit  of  my  son  Robert,  and 
my  daughters  Lydia  and  Mary,  and  the  survivors  and  survivor  of  them  : "  he  creates 
an  express  trust  to  apply  the  dividends  for  the  benefit  of  his  three  children  and  the 
survivors  and  the  survivor  of  them.  He  then  goes  on  to  prescribe  the  mode  in  which 
the  income  of  the  trust  fund  shall  be  applied  for  their  benefit,  and  says :  "  In  such 
shares  and  proportions  and  in  such  manner  as  they,  my  said  trustees,  or  the  survivors 
or  survivor  of  them,  his  executors  or  administrators  shall  think  most  proper  and 
advisable."  Those  words  give  to  the  trustees  a  discretionary  power  as  to  the  dis- 
tribution only  of  the  income  of  the  trust  fund  :  but  do  not  revoke  or  in  any  manner 
abridge  the  previous  gift. 

[234]  In  the  course  of  the  argument  I  asked  what  would  have  been  done  (assum- 
ing that  there  was  no  gift),  if  the  trustees  had  refused  to  exercise  the  discretionary 
power  given  to  them.  The  answer  was  that  the  Court  would  have  interposed  and 
exercised  it  for  them.  But  how  could  the  Court  exercise  the  discretion  if  there  was 
no  gift  1 

My  opinion  is  that  there  is,  by  this  will,  a  gift  of  the  income  of  the  trust  fund 
to  the  three  children,  with  a  power  to  the  trustees  to  modify  the  distribution  of  it, 
and  that  whether  they  exercised  that  power  or  not  the  gift  would  remain. 

I  shall,  therefore,  declare  that  the  fund  arisen  from  the  surplus  dividends  of  the 
trust  fund  belonged  to  the  testator's  son  Robert,  as  the  survivor  of  the  three 
children. 

[235]     Warde  v.  Firmin.     Nov.  6,  7,  9,  21,  1840. 

[S.  C.  10  L.  J.  Ch.  43 ;  5  Jur.  288.] 

Deed.     Construction.     Hotchpot  Clause.     Appointment.     Mistake. 

Under  a  marriage  settlement  a  sum  of  consols  was  held  in  trust  for  the  husband  for 
life,  remainder,  as  to  a  certain  portion  of  it,  for  the  wife  for  life,  remainder  for  such 
one  or  more  of  the  children  as  the  husband  and  wife  should  appoint,  remainder  for 
the  children  at  21  ;  and,  as  to  the  rest  of  the  consols,  in  trust,  after  the  husband's 
death,  for  the  children,  absolutely,  at  21.  There  were  five  children  who  attained 
21.  Their  parents,  conceiving  that  they  had  power  to  appoint  the  whole  of  the 
consols,  made  appointments  at  different  times  to  two  of  them  which  more  than 
exhausted  that  portion  of  the  consols  which  was  appointable.  Each  deed  of 
appointment  declared  that  the  appointee  should  not  be  entitled  to  any  further  or 
other  share  in  the  trust  fund  under  the  settlement  until  he  should  have  put  in 
hotchpot  the  thereby  appointed  share ;  unless  a  contrary  intention  should  be 
expressed  in  the  instrument  by  which  any  further  appointment  should  be  made. 
Held,  that  though  the  appointable  part  of  the  consols  was  not  sufficient  to  answer 
fully  the  second  appointment,  yet  there  was  to  be  no  apportionment,  and  that  the 
second  appointee  as  well  as  the  first  was  prevented  by  the  hotchpot  clause  from 
taking  any  part  of  his  one-fifth  of  the  unappointable  consols,  unless  he  would  give 
up  the  whole  of  what  he  would  get  under  the  appointment;  and  that  the 
unappointable  consols  belonged  wholly  to  the  three  other  children. 

By  an  indenture,  dated  the  10th  of  May  1793,  beingthe  settlement  made  in  con- 
templation of  the  marriage  of  Peter  Firmin  with  Jane  Master,  certain  sums  of  Bank 
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stock  and  of  four  per  cent,  and  three  per  cent,  stock,  the  lady's  property,  were 
assigned  to  trustees,  in  trust  for  the  intended  husband  and  ■vnfe,  for  their  lives,  and, 
after  the  decease  of  the  survivor  of  them,  in  trust  for  all  and  every  or  such  one  or 
more  of  the  children  of  the  marriage,  at  such  times  and  in  such  shares,  &c.,  as  the 
intended  husband  and  wife  should,  during  their  joint  lives,  appoint,  and,  in  default  of 
such  appointment,  as  the  survivor  of  them  should  appoint,  and,  in  default  of  such 
appointment,  in  trust  for  the  children  of  the  marriage,  who,  being  sons,  should  attain 
21,  or,  being  [236]  daughters,  should  attain  that  age  or  marry  under  it,  equally  to  be 
divided  amongst  them :  and  Peter  Firmin  conveyed  certain  freehold  hereditaments 
to  the  trustees,  to  the  use  of  himself  for  life,  and,  after  his  decease,  in  trust  to  sell 
the  same  and  to  invest,  in  the  usual  securities,  so  much  of  the  proceeds  as  would  be 
sufficient  to  produce  a  clear  annual  income  of  £400,  and  to  stand  possessed  of  the 
securities  in  trust,  out  of  the  income  thereof,  to  pay  an  annuity  of  £200  a  year  to 
Jane  Master  during  her  life,  and,  as  to  the  residue  of  the  securities  luhich  should  be  so 
purchased  and  should  be  viwe  than  sufficient  to  pay  the  annuity,  in  trust  for  all  and  every 
or  such  one  or  more  of  the  children  of  the  marriage,  as,  being  sons^  should  attain  21, 
or,  being  daughters,  should  attain  that  age  or  be  married  under  it,  and  to  be  vested 
interests  in  them  at  such  ages  or  times  respectively :  and,  as  to  so  vmch  of  the  securities 
to  be  so  purchased  as  aforesaid  as  should  be  necessary  for  answering  the  annuity  of  £200  a 
year,  in  trust  for  such  child  or  children  of  the  marriage,  in  such  manner,  &c.,  as 
therein  and  hereinbefore  mentioned  concerning  the  fortune  of  Jane  Master  after  the 
decease  of  her  and  her  intended  husband :  and  the  trustees  were  empowered,  with 
such  consent  as  therein  mentioned,  to  change  the  trust  funds  for  other  securities  of  a 
like  nature  :  and  it  was  provided  that  in  case  Peter  Firmin  should,  at  any  time  during 
the  joint  lives  of  himself  and  his  intended  wife,  purchase,  in  the  names  of  the  trustees, 
so  much  stock  in  any  of  the  public  funds  as  would  produce  the  annual  sum  of  £400, 
to  be  held  in  trust  for  himself  for  life,  and,  after  his  decease,  upon  the  trusts  before 
mentioned  concerning  such  part  of  the  proceeds  of  the  real  estates  directed  to  be  sold 
as  was  directed  to  be  laid  out  in  the  purchase  of  stock  or  other  securities,  then  the 
trusts  before  mentioned  concerning  such  real  [237]  estates  should  cease.  And  it  was 
declared  that  the  stocks  or  funds  to  be  purchased  by  P.  Firmin  as  aforesaid  might  be 
varied,  from  time  to  time,  in  such  manner  as  was  thereinbefore  declared  concerning 
the  monies  and  property  thereby  settled. 

After  the  marriage,  Peter  Firmin,  in  pursuance  of  the  aforesaid  provision  in  the 
settlement,  purchased  in  the  names  of  the  trustees  £13,333,  6s.  8d.  three  per  cent, 
stock,  being  the  amount  of  that  stock  required  to  produce  the  annual  sum  of  £400 ; 
and  consequently,  one-half  of  that  stock,  that  is,  £6666,  13s.  4d.,  was  required  to 
answer  Mrs.  Firmin's  annuity  of  £200  a  year. 

By  a  deed-poll,  dated  the  12th  of  November  1821,  Mr.  and  Mrs.  Firmin,  in 
contemplation  of  the  marriage  of  their  daughter,  Louisa,  with  G.  S.  Sadler,  after 
referring  to  the  settlement  appointed,  after  the  decease  of  the  survivor  of  themselves 
and  subject  to  their  life  interest  therein,  £4200  three  per  cents.,  part  of  the  funds 
comprised  in,  or  subject  to  the  trusts  of  the  settlement  to  Louisa,  her  executors,  &c., 
subject  to  the  proviso  that  she  should  not  be  entitled  to  any  further  or  other  share  in  the  trust 
funds  under  the  settlement,  until  she  should  have  put  in  hotchpot  the  thereby  appointed  share ; 
unless  a  contrary  intention  should  be  expressed  in  the  instrument  or  instruments  whereby  any 
further  or  other  appointment  or  appointments  should  be  made. 

By  the  settlement  on  the  marriage  of  Mr.  and  Mrs.  Sadler,  dated  the  13th  of 
November  1821,  and  to  which  Mr.  and  Mrs.  Firmin  were  parties,  Mrs.  Sadler 
assigned  the  £4200  three  per  cents,  to  trustees,  upon  the  trusts  thereby  declared. 
This  deed  recited  that  certain  sums  [238]  of  stock  therein  mentioned  (1)  were  then 
standing  in  the  names  of  the  trustees  of  Mr.  and  Mrs.  Firmin's  settlement,  in  trust 
to  pay  the  dividends  thereof  to  Mr.  Firmin  for  life,  and  after  his  decease  to  Mrs. 
Firmin  for  her  life,  and  after  the  decease  of  the  survivor  of  them,  in  trust  to  transfer 
the  capital  to  and  between  all  and  every,  or  such  one  or  more  of  their  children,  at 
such  times,  &c.,  as  they  should  appoint,  and  in  default  of  such  appointment,  then  as 

(1)  These  sums  were  the  whole  of  the  stock  comprised  in  Mr.  and  Mrs.  Firmin's 
settlement.     It  will  be  observed  that  the  above  recital  was  incorrect. 
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the  survivor  of  them  should  appoint,  and  in  default  of  such  appointment,  in  trust 
for  such  of  their  children  as  being  sons  should  attain  21,  or  being  daughters,  should 
attain  that  age  or  marry  under  it. 

Bv  a  deed-poll,  dated  the  24th  of  December  1821,  after  referring  to  the  settlement 
of  the  10th  of  May  1793,  Mr.  and  Mrs.  Firmin,  in  execution  of  the  power  thereby 
reserved  to  them,  appointed,  after  the  decease  of  the  survivor  of  them  and  subject 
to  their  life  interest,  £4200  three  per  cents.,  part  of  the  funds  comprised  in,  or 
subject  to  the  trusts  of  the  settlement,  to  Harcourt  Firmin,  another  of  their  children 
who  had  attained  21,  his  executors,  &c. :  subject  to  a  pro\'iso  similar  to  that  contained 
in  the  preceding  deed-poll. 

By  an  indenture  of  the  26th  of  December  1821,  Harcourt  Firmin  settled,  on  his 
marriage,  the  £4200  stock  appointed  to  him  as  before  mentioned  :  and  that  indenture 
contained  a  recital,  in  the  same  terms  as  the  recital  before  noticed,  in  Mrs.  Sadler's 
settlement. 

[239]  The  whole  amount  of  three  per  cent,  stock  which  Mr.  and  Mrs.  Firmin  had 
power  to  dispose  of  under  their  settlement  was  £7618,  Is.  6d.,  which  was  composed 
of  that  moiety  of  the  £13,333,  6s.  8d.  three  per  cents,  which  was  required  to  pay 
Mrs.  Firmin's  annuity,  and  of  another  sum  of  the  same  stock  which  was  part  of  her 
fortune :  so  that,  by  the  foregoing  deeds,  she  and  her  husband  appointed  a  larger 
amount  of  three  per  cents,  than  they  had  power  to  dispose  of. 

Mr.  Firmin  died  in  December  1826. 

By  a  deed-poll,  dated  the  18th  of  December  1827,  Mrs.  Firmin,  after  referring  to 
her  settlement,  appointed  in  execution  of  the  powers  reserved  to  her  thereby  certain 
sums  of  Bank  and  four  per  cent,  stock,  part  of  the  funds  comprised  in  or  subject  to 
the  trusts  of  that  settlement  to  Robert  Firmin,  another  of  the  children  of  the 
marriage  who  had  attained  21,  his  executors,  &c.,  in  trust  for  his  brother  Harcourt. 

By  a  deed-poll,  dated  the  10th  of  September  1829,  after  reciting  that  certain  sums 
of  stock  therein  mentioned  (1)  were  then  standing  in  the  names  of  the  trustees  of  Mr. 
and  Mrs.  Firmin's  settlement,  in  trust,  after  her  decease,  for  the  benefit  of  the  children 
of  the  marriage  as  Mr.  and  Mrs.  Firmin  jointly,  or  the  survivor  alone  should  appoint,  and, 
in  default  of  appointment,  for  such  children  equallj'  at  the  times  therein  specified ; 
and  after  further  reciting  the  then  intended  marriage  of  Robert  Firmin,  Mrs.  Firmin, 
in  exercise  of  the  powers  reserved  to  her  by  her  settlement,  appointed,  after  her 
decease  but  subject  to  her  life-interest  therein,  two  sums  of  three  per  cent,  stock 
<making  together  £4200  of  that  [240]  stock),  part  of  the  said  trust  funds  to  Robert 
Firmin,  his  executors,  &c.,  subject  to  a  proviso  similar  to  that  contained  in  the  first- 
mentioned  deed-poll. 

By  an  indenture,  dated  the  1st  of  May  1830,  after  reciting,  with  respect  to  the 
trust  funds  as  in  the  preceding  deed,  Mrs.  Firmin,  in  execution  of  the  powers  reserved 
to  her  by  her  settlement,  appointed  certain  sums  of  Bank  and  four  per  cent,  stock, 
part  of  the  trust  funds,  after  her  decease  and  subject  to  her  life-interest  therein  to 
Mrs.  Sadler,  her  executors,  &c. ;  and,  by  the  same  deed,  Mrs.  Firmin  appointed  certain 
other  sums  of  like  stock,  other  part  of  the  trust  funds,  after  her  decease,  and  subject 
to  her  life  interest  therein  to  Robert  Firmin,  his  executors,  &c. ;  and  it  was  thereby 
provided  that  Robert  Firmin  or  Mrs.  Sadler,  or  either  of  them,  should  not  be  compelled 
to  bring  into  hotchpot  the  several  shares  appointed  to  them  thereby,  and  by  virtue  of 
the  deeds  of  the  12th  of  November  1821,  the  18th  of  December  1827,  and  the  10th 
of  September  1829,  or  any  of  them  ;  but  that  they  should  not  respectively  be  entitled 
to  any  further  shares  of  the  trust  funds  under  the  settlement,  unless  or  until  they 
should  have  put  into  hotchpot  the  shares  thereby,  and  by  the  last-mentioned  deeds 
respectively  appointed ;  unless  a  contrary  intention  should  "be  expressed  in  the  instru- 
ment or  instruments  whereby  any  further  appointments  should  be  made  to  them 
respectively. 

By  another  deed,  also  dated  the  1st  of  May  1830,  after  reciting  with  respect  to 
the  trust  funds  as  in  the  two  last-mentioned  deeds,  and  that  Mrs.  Firmin,  being 
desirous  of  making  a  provision  for  Sophia  Firmin  (another  of  her  children  by  her 
late  husband  who  had  attained  21),  had  determined  to  appoint  to  Sophia  Fir-[241]- 

(1)  See  note,  ante,  p.  238. 
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min  the  several  sums  thereinafter  mentioned,  she,  in  execution  of  the  powers  reserved 
to  her  by  the  settlement,  appointed,  after  her  decease,  but  subject  to  her  life  interest 
therein,  the  sum  of  £1902,  15s.  three  per  cents.,  and  also  certain  other  sums  of  stock, 
part  of  the  trust  funds  to  Sophia  Firmin,  her  executors,  &c. ;  subject  to  a  proviso 
similar  to  that  contained  in  the  first-mentioned  deed-poll. 

Georgiana,  another  child  of  Mr.  and  Mrs.  Firmin,  attained  21,  and  died  in  1822. 

Mrs.  Firmin,  from  the  decease  of  her  husband  until  her  own  death,  received  the 
whole  of  the  dividends  of  the  three  per  cent,  stock  comprised  in  her  settlement.  She 
died  in  December  1836. 

The  bill  was  filed  by  the  trustees  of  Mr.  and  Mrs.  Firmin's  settlement  against 
their  survi\-iug  children  and  the  personal  representatives  of  their  deceased  child 
Oeorgiana  Firmin,  and  also  against  the  trustees  and  cestuis  que  trust  under  the  settle- 
ments which  had  been  executed  by  the  children  as  before  mentioned. 

The  bill  alleged  that,  from  the  recitals  contained  in  Mr.  and  Mrs.  Sadler's  settle- 
ment, dated  the  13th  of  November  1821,  it  appeared  that,  at  the  time  of  the  execution 
thereof  and  of  the  deed-poll  of  the  12th  of  November  in  the  same  year,  Mr.  and  Mrs. 
Firmin,  and  the  other  parties  who  executed  the  last-mentioned  settlement,  erroneously 
believed  that  the  power  of  appointment  amongst  the  children  of  Mr.  and  Mrs. 
Firmin,  which,  by  the  settlement  on  their  marriage,  was  given  to  them  and  the 
survivor  of  them,  extended  to  the  whole  [242]  of  the  stocks,  funds  and  securities 
comprised  in  that  settlement ;  and  that  that  part  of  the  trusts  of  the  same  settlement 
whereby  it  was  provided  that  the  residue  of  the  stocks,  funds  and  securities  which 
should  be  purchased  with  the  monies  to  arise  from  the  sale  of  the  freehold  heredita- 
ments thereby  conveyed,  and  which  should  be  more  than  sufficient  to  satisfy  the 
annuity  of  £200  therein  mentioned  should,  after  the  decease  of  Mr.  Firmin,  be  held 
in  trust  for  the  children  of  Mr.  and  Mrs.  Firmin  and  not  subject  to  any  power  of 
appointment  by  them  or  either  of  them,  was  entirely  overlooked  by  the  parties  to 
Mr.  and  Mrs.  Sadler's  settlement,  and  that  the  sum  of  £14,284,  14s.  lOd.  three  per 
cent,  annuities  was  by  error  inserted  in  Mr.  and  Mrs.  Sadler's  settlement  instead  of 
the  sum  of  £7618,  Is.  6d.  like  annuities,  such  last-mentioned  sum  being  the  amount 
of  three  per  cent,  stock  to  which,  under  the  trusts  of  Mr.  and  Mrs.  Firmin's  settle- 
ment, the  power  of  appointment  given  to  them  extended.  The  bill  further  stated 
that  the  several  appointments  which  were  made  by  Mr.  and  Mrs.  Firmin  and  by 
Mrs.  Firmin  after  her  husband's  death  as  before  mentioned,  had  exhausted  the  whole 
of  the  stocks,  funds  and  securities  held  by  the  Plaintiffs  upon  the  trusts  of  Mr.  and 
Mrs.  Firmin's  settlement,  and  left  no  part  thereof  to  satisfy  the  trusts  thereby 
declared  of  such  of  the  same  stocks,  funds  and  securities  as  should  be  more  than 
sufficient  to  satisfy  and  discharge  the  annuity  of  £200  ;  that  the  Defendants  who  were 
interested  under  the  appointments  before  mentioned  had,  since  Mrs.  Firmin's  death, 
required  the  Plaintiffs  to  divide,  pay  and  transfer  the  trust  funds  pursuant  to  and  in 
conformity  wnth  such  appointments  ;  but  that  the  Plaintiffs  had  declined  so  to  do,  they 
having  been  advised  that,  under  the  circumstances  appearing  [243]  in  the  bill,  they 
•could  not  safely  act  in  the  premises  except  under  the  direction  and  indemnity  of  the 
Court. 

The  bill  prayed  that  the  trusts  of  Mr.  and  Mrs.  Firmin's  settlement  might  be 
•carried  into  execution  under  the  decree  of  the  Court,  and  that  the  rights  and  interests 
of  all  the  parties  in  the  sums  of  stock  comprised  in  that  settlement  might  be  ascer- 
tained and  declared  by  the  Court,  and  that  those  several  sums  might  be  applied 
accordingly. 

The  cause  was  heard  on  the  30th  of  June  1838;  and,  by  the  decree  then  made, 
the  Master  was  directed  to  inquire  and  state  whether  Mr.  and  Mrs.  Firmin  or  Mrs. 
Firmin,  after  her  husband's  death,  had  made  any  and  what  appointments  of  the 
trust  funds  comprised  in  their  marriage  settlement,  and  to  make  several  other 
inquiries,  with  a  view  to  enable  the  Court  to  decide  as  to  the  rights  of  the  parties. 
The  Master  having  made  his  report,  the  cause  now  came  on  to  be  heard  for  further 
directions. 

The  principal  question  in  the  cause  was  what  effect  ought  to  be  given  to  the 
appointments  which  had  been  made  to  Mrs.  Sadler,  Harcourt  Firmin,  Robert  Firmin 
and  Sophia  Firmin,  having  regard  to  the  fact  that  Mr.  and  Mrs.  Firmin  had  attempted  to 


868  WARDE   r.    FIRMIN  U  SIM.  244. 

appoint  the  whole  of  the  three  per  cent,  stock  comjmsed  in  their  settlement ;  whereas 
they  had  no  power  over  the  sum  of  £6666,  13s.  4d.,  part  of  that  stock,  that  sum 
being  settled  in  trust  for  their  children,  who,  being  sons,  should  attain  21,  or,  being 
daughters,  should  attain  that  age  or  marry  ;  in  consequence  of  which  Georgiana  Firmin 
(to  whom  no  appointment  had  been  made)  had  acquired,  under  the  settlement,  a 
vested  interest  in  one-fifth  part  of  the  [244]  £6666,  13s.  4d.  three  per  cents.,  which  on 
her  death  devolved  to  the  Defendant,  Gadsden,  her  personal  representative. 

Mr.  Chandless  and  Mr.  Faber  appeared  for  the  Plaintifis. 

Mr.  Jacob  and  Mr.  Piggott,  for  Harcourt  Firmin  and  his  wife,  and  Mr.  Girdlestone 
and  Mr.  Evans,  for  their  children,  said  that  the  appointment  to  Harcourt  Firmin  was 
not  an  appointment  of  £4200,  part  of  the  specific  sum  of  three  per  cent,  stock  com- 
prised in  Mr.  and  Mrs.  Firmin's  marriage  settlement ;  but  an  appointment,  generally, 
of  £200,  part  of  the  trust  funds ;  that,  unless  the  £4200  three  per  cents,  was  to  be 
made  good  out  of  the  trust  funds  generally,  the  whole  of  the  three  per  cent,  stock 
might  have  been  sold  out  under  the  power  in  the  settlement,  to  change  securities, 
and  the  proceeds  invested  in  some  other  stock ;  in  which  case  there  would  have  been 
no  fund  at  all  to  answer  the  appointment  at  the  death  of  Mrs.  Firmin  ;  and,  indeed, 
as  the  funds  then  existed,  there  was  not  sufficient  three  per  cent,  stock  to  answer  the 
appointments  which  had  been  made,  supposing  that  they  were  taken  to  be  appoint- 
ments of  portions  of  the  specific  sum  of  that  stock  comprised  in  the  settlement ;  that 
the  trust  funds  were  of  a  fluctuating  nature  during  the  lives  of  Mr.  and  Mrs.  Firmin  ; 
and  it  was,  therefore,  clear  that  the  appointments  were  to  be  made  good  out  of  the 
trust  funds  generally,  as  they  might  be  found  at  the  deaths  of  Mr.  and  Mrs.  Firmin. 

The  next  question  is  what  is  the  eftect  of  the  hotchpot  clauses,  that  is,  whether 
they  apply  to  that  portion  of  the  trust  funds  which  was  subject  to  the  power,  or  to 
that  portion  which  was  not  subject  to  the  power.  We  [245]  confidently  submit  that 
every  one  who  looks  at  those  clauses  must  see  that  they  apply  to  that  portion  only 
of  the  trust  funds  which  was  subject  to  the  power :  and  that  being  so,  Harcourt 
Firmin  and  those  who  claim  under  him  are  entitled  not  only  to  the  whole  of  what 
was  appointed  to  him,  but  also  to  one-fifth  of  the  stock  which  was  not  subject  to  the 
power. 

It  will  be  perhaps  contended  that  this  is  a  case  in  which  the  appointees  ought  to 
be  made  to  elect  whether  they  will  take  under  the  appointments  made  to  them 
respectively,  or  under  the  settlement  as  if  no  such  appointments  had  been  made, 
and  liohinson  v.  Branshj  (Madd.  &  Geld.  348)  will  be  cited  in  support  of  that  argument. 
That  case,  however,  has  no  application  to  the  present ;  for  there  the  judgment  of  Sir 
John  Leach,  V.-C,  was  founded  on  the  intention  of  the  testator  as  distinguished  from 
mistake;  this,  however,  is  not  a  case  of  intention  but  of  mistake,  as  clearly  appears 
from  the  recitals  in  several  of  the  deeds  set  forth  in  the  Master's  report. 

Mr.  Stuart  and  Mr.  Colville,  for  the  trustees  of  Harcourt  Firmin's  marriage 
settlement. 

Mr.  Wigram,  for  Robert  Firmin,  said  that  it  appeared  to  have  been  the  intention 
of  Mr.  and  Mrs.  Firmin  to  equalize  the  funds  amongst  the  appointees  as  nearly  as 
might  be ;  and,  therefore,  the  appointable  portion  of  the  three  per  cents,  ought  to  be 
divided  amongst  the  appointees  in  proportion  to  the  share  appointed  to  each. 

Mr.  Simpson,  with  Mr.  Wigram,  cited  Robinson  v.  Bransby  and  Dauheny  v.  Cockbuvn 
(1  Mer.  626). 

[246]  Mr.  Hetherington,  for  the  trustees  of  Robert  Firmin's  marriage  settlement. 

Mr.  Sidebottom  and  Mr.  Teed,  for  Mr.  and  Mrs.  Sadler  and  their  children,  con- 
tended that  the  appointment  made  to  Mrs.  Sadler,  in  November  1821,  was  not  meant 
to  take  effect  out  of  the  trust  funds  generally,  but  out  of  the  specific  sum  of  three 
per  cent,  stock  which  was  comprised  in  Mr.  and  Mrs.  Firmin's  settlement ;  that  that 
appointment  was  the  first  that  was  made,  and  consequently  Mr.  and  Mrs.  Sadler,  and 
their  children  as  claiming  under  them,  were  entitled  to  the  full  benefit  of  it,  and 
were  not  liable  to  contribute  to  make  good  the  subsequent  appointments. 

Mr.  Koe,  for  the  trustees  of  Mr.  and  Mrs.  Sadler's  marriage  settlement. 

Mr.  Knight  Bruce  and  Mr.  Bellamy,  for  Sophia  Firmin,  contended  that  the 
appointable  portion  of  the  three  per  cent,  stock  ought  to  be  divided  amongst  the 
different  appointees  in  proportion  to  the  shares  of  that  stock  appointed  to  them. 
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Mr.  Cooper,  for  R.  Gadsden,  the  executor  of  Georgiana  Firmin,  claimed  one-fifth 
of  that  portion  of  the  three  per  cent,  stock  which  was  not  subject  to  the  power. 

The  Vice-Ch.\ncellor  [Sir  L.  Shadwell].  The  question  is  what  is  the  effect  of 
the  several  instruments  which  were  executed  by  Mr.  and  Mrs  Firmin  jointly,  and  by 
Mrs.  Firmin  alone  after  her  husband's  death. 

The  first  is  the  appointment  of  the  12th  of  November  1821.  It  is  very  probable 
that  there  may  have  been  a  [247]  mistake  in  the  minds  of  the  parties  who  executed 
the  power  of  appointment  at  the  time  when  they  executed  that  deed  of  the  12th  of 
November  1S21 ;  but  if,  in  point  of  fact,  they  had  such  a  power  as  would  enable  them 
to  make  the  appointment  which  they  then  did,  no  question  arises  upon  that  deed.  At 
the  time  when  the  deed  of  the  12th  of  November  1821  was  executed,  the  father  and 
mother  had  a  joint  power  of  appointment  over  so  much  of  the  three  per  cents,  as 
would  enable  them  to  appoint  a  sum  of  £4200  to  Mrs.  Sadler.  It  is  true  that  they 
might  have  conceived  that  their  power  did  extend  further  than  it  really  did :  but  the 
fact  that  they  conceived  that  their  power  extended  further  does  not  furnish  any 
reason  why,  if  their  power  did  extend  so  far  as  it  was  intended  to  take  effect,  that 
instrument  should  not  take  effect  to  its  full  extent :  and  it  seems  to  me  to  be  quite 
impossible  to  say  that,  because  there  was  a  mistake  by  the  parties,  as  to  the  extent  of 
their  power,  therefore  the  instrument  shall  not  take  effect,  when,  in  point  of  law,  it 
could  take  effect.  If  it  is  not  to  take  effect  to  its  full  extent,  is  it  to  take  effect 
partially,  or  is  it  to  be  wholly  set  aside  ?  Constituted  as  the  case  is,  there  is  no  other 
alternative.  My  opinion  is,  after  attending  to  all  I  have  heard,  that  Mrs.  Sadler  is 
entitled,  under  the  appointment  of  the  12th  of  November  1821,  to  the  sum  of  £4200 
three  per  cents. 

It  would  be  a  very  strange  construction  to  say  that  the  £4200  three  per  cents,  is 
to  be  raised  out  of  all  the  funds,  generally,  which  were  subject  to  the  power,  and  not 
out  of  that  portion  of  the  three  per  cents,  which,  according  to  the  true  construction  of 
the  settlement  of  1793,  was  subject  to  the  joint  power  of  appointment. 

[248]  There  is  one  more  observation  which  I  have  to  make  upon  this  part  of  the 
case.  It  appears,  from  the  recitals  in  the  deed  of  the  12th  of  November,  that  the 
appointment  made  by  it  was  made  in  contemplation  of  Mrs.  Sadler's  marriage  and 
of  the  settlement  to  be  made  on  that  occasion,  that  is,  of  the  deed  of  the  following 
day :  but,  if  the  reference  in  the  deed  of  the  12th  to  the  deed  of  the  13th  is  to  have 
the  effect  of  introducing  the  recitals  in  the  latter  deed  into  the  former,  still  it  could 
not  in  the  least  prevent  the  deed  of  the  12th  November  from  operating  in  the  way  in 
which  it  stands.  I  might  indulge  in  a  supposition  that,  if  the  parties  had  been  aware 
of  what  they  were  about,  they  might  not  have  done  exactly  what  they  did.  But  if  I 
find  they  had  an  intention  to  do  that  which,  by  virtue  of  the  power,  they  actually 
could  do,  it  appears  to  me  that  I  am  not  justified  in  saying  that  it  shall  not  take 
effect  merely  because,  by  that  mode  of  reference,  it  appears  they  misconceived  the 
actual  extent  of  their  power.  Then,  with  respect  to  the  effect  which  ought  to 
be  given  to  the  hotchpot  clause  which  is  inserted  in  this  instrument  of  appointment. 
Let  us  take  the  words  as  they  stand  :  "  Provided  always,  and  it  is  the  true  intent 
and  meaning  of  these  presents  and  of  the  said  Peter  Firmin  and  Jane,  his  viiie,  that 
the  said  Louisa  Firmin  shall  not  be  entitled  to  any  further  or  other  share  or  shares  of 
or  in  the  said  trust  monies,  stocks,  funds  and  securities  under  the  said  settlement,  or 
the  dividends,  interest  and  income  thereof,  until  she,  the  said  Louisa  Firmin,  shall  have 
put  in  hotchpot  the  said  Bank  annuities,  part  of  the  said  trust  monies,  stocks,  funds 
and  securities  so  directed  and  appointed  in  her  favour  as  aforesaid,  unless  a  contrary 
intention  shall  be  expressed  in  the  instrument  or  instruments  whereby  any  further 
appointment  or  appointments  shall  be  made."  To  be  sure,  [249]  as  it  stands,  an 
intention  with  respect  to  her  might  have  been  expressed  in  some  instrument  of 
appointment  which  did  not  relate  to  her  in  the  way  of  appointing  to  her ;  but  I  do 
not  think  much  turns  upon  that :  the  question  is  whether  the  clause  of  hotchpot  does 
not  extend,  in  its  terms,  to  all  the  funds  :  and  my  opinion,  in  the  first  place,  upon  the 
terms  of  the  deed,  is  that  it  clearly  does  extend  to  the  whole  of  the  funds ;  and,  if 
you  look  into  the  circumstances  which  are  developed,  and  take  into  consideration  the 
fact  that  the  parties  who  executed  this  instrument  did  really  suppose  that  the  power 
extended  to  the  whole  of  the  three  per  cent,  stock  as  well  as  to  all  the  other  trust 
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funds,  there  can  be  no  doubt  about  the  meaning  of  tho.se  words.  I  admit,  if  it  was 
shewn  on  the  face  of  this  instrument  that  there  was  a  clear  knowledge,  on  the 
part  of  the  parties  who  executed  the  power,  that  their  power  extended  to  some  part 
only  of  the  three  per  cents.,  and  did  not  extend  to  the  remainder,  there  might  have 
been  some  difKculty  in  assigning  to  those  words  their  natural  meaning;  but,  as  the 
instrument  stands,  and  as  we  know  the  fact  to  be  with  respect  to  the  conception  of 
the  parties  as  to  the  extent  of  their  power,  my  opinion  is  that  no  question  arises  on 
these  words,  and  that  the  express  terms  of  the  hotchpot  clause  do  apply  to  any  instru- 
ment by  virtue  of  which  Mrs.  Sadler  might  subsequently  take  any  share  of  the 
trust  funds. 

Next  with  respect  to  Harcourt  Firmin.  The  parties  having  appointed  £4200  of 
the  three  per  cents.,  and  having  no  power  of  appointing  so  much  as  a  further  sum  of 
£4200  of  that  stock,  did,  nevertheless,  take  upon  themselves  to  appoint  that  further 
sum,  under  the  impression  that  they  had  the  power  so  to  do.  The  language  of  this 
instrument  is  so  identically  the  same  [250]  as  the  language  of  the  instrument  of  the 
12th  of  November,  that  I  am  not  at  liberty  to  put  any  other  construction  upon  it  than 
this,  namely,  that  it  shall  be  good  to  the  extent  to  which  there  was  a  fund  to  answer 
it;  and,  therefore,  so  much  of  the  £7618,  Is.  6d.  three  per  cents,  as  was  not  included 
in  the  appointment  to  Mrs.  Sadler  became  duly  appointed  by  means  of  this  instru- 
ment to  Harcourt  Firrain. 

Then  the  next  question  applies  to  Robert  Firmin.  As  I  understand  the  appoint- 
ment to  Robert,  it  is  in  precisely  the  same  terms,  as  far  as  the  appointment  goes,  as 
the  preceding  appointment  which  had  been  made  in  the  year  1821  :  and  his  father 
being  dead,  his  mother  professes  to  appoint  to  him  £4200  three  per  cents,  in  two 
separate  sums.  However,  his  mother,  at  the  time,  had  no  such  power  of  appoint- 
ment :  for  it  is  an  appointment  of  a  portion  of  a  specific  fund ;  and,  if  there  was  no 
specific  fund  which  could  answer  the  appointment,  I  am  not  at  libertj^  to  say  that  the 
party  making  the  appointment  meant  to  do  any  other  thing  than  that  which  she 
really  did.  What  I  mean  to  say  is  that,  so  far  as  there  was  no  fund  on  which  the 
instrument  could  operate,  the  instrument  must  fail.  If  there  be  any  fund  on  which 
the  instrument  could  operate,  it  must  take  effect  to  that  extent ;  but,  as  an  instru- 
ment operating  on  the  £4200,  it  cannot  take  effect. 

Then  the  next  two  appointments  were  simultaneous  on  the  1st  of  May  1830  ;  and 
one  of  those  appointments  was  to  Mrs.  Sadler  and  Robert  Firmin  :  and  that  appoint- 
ment was  only  of  certain  sums  of  Bank  and  four  per  cent,  stock,  not  interfering  with 
any  of  the  three  per  cents.  And  there  is  no  question  but  that  there  might  be  a  power 
exercised  with  respect  to  those  [251]  funds,  because  they  were  derived  from  the  wife's 
fortune,  and  therefore  that  appointment  to  Mrs.  Sadler  and  Mr.  Robert  Firmin  will  take 
eifect,  subject  only  to  such  operation  as  the  hotchpot  clauses  in  the  previous  appoint- 
ment to  them  would  have.  [Mr.  Sidebottom.  The  appointment  to  Robert  Firmin 
and  Mrs.  Sadler  annuls  all  the  previous  hotchpot  clauses  so  far  as  those  parties  are 
concerned.]  The  appointment  of  the  1st  of  May  1830  to  Mrs.  Sadler  and  Mr.  Robert 
Fiimin  leaves  them  in  possession  of  the  sums  appointed  to  them,  but  it  still  leaves  the 
hotchpot  clause  in  full  force  against  the  fund  which  was  not  appointable,  and  prevents 
them  from  claiming  any  portion  of  it.  It  has  not  been  contended  that  they  are  not 
entitled  to  the  benefit  of  the  prior  appointments.  What  I  mean  is  that  they  cannot 
take  under  those  appointments  and  come  on  the  unappointable  fund  as  well. 

Lastly,  with  respect  to  Miss  Sophia  Firmin.  She  can  take  only  those  sums  of 
Bank  and  four  per  cent,  and  Reduced  stock  which  are  mentioned  in  the  appointment 
to  her,  and  cainiot  claim  anything  in  respect  of  £1902,  15s.  three  per  cents,  which 
are  mentioned  in  the  appointment  to  her. 

After  the  judgment  was  delivered  a  discussion  arose  as  to  the  effect  of  it,  with 
regard  principally  to  the  unappointable  fund.  In  consequence  of  which  His  Honor 
ordered  the  cause  to  stand  over  until  the  9th  of  November. 

Nov.  9.  Mr.  Knight  Bruce.  The  effect  of  your  Honor's  judgment,  as  I  under- 
stand it,  is  that  the  appointments  operate  upon  the  appointable  [252]  funds  only,  and 
that  the  hotchpot  clauses  exclude  the  appointees  from  taking  any  part  of  the  un- 
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appointable  fund  \vithout  bringing  what  was  appointed  to  them  into  hotchpot ;  and, 
if  they  do  not  do  so,  then  the  whole  of  the  unappointable  fund  will  belong  to 
E.  Gadsden,  as  the  personal  representative  of  Georgiana  Firmin,  the  only  one  of 
Mr.  and  Mrs.  Firmin's  children  in  whose  favour  no  appointment  was  made. 

Mr.  Girdlestone.  The  effect  of  the  judgment,  as  I  understand  it,  is  this.  Mrs. 
Sadler  takes  the  whole  of  the  £4200  three  per  ceuts.  appointed  to  her  by  the  deed  of 
November  1821.  The  consequence  is  that  there  will  not  be  enough  left  of  the 
appointable  three  per  cents,  to  make  up  the  £4200  appointed  to  Harcourt  Firmin  by 
the  deed  of  December  1821  ;  therefore,  he  will  be  entitled  to  have  the  deficiency 
made  good  to  him  out  of  the  unappointable  fund  ;  for  otherwise  he  will  not  get  that 
which  was  the  consideration  for  his  giving  up  his  fifth  share  of  the  unappointable 
fund. 

Mr.  Evans.  Where  a  party  is  made  to  elect  whether  he  will  take  under  or 
against  a  will,  the  estate  that  he  gives  up  does  not  go  to  the  heir,  but  to  the  party 
who  otherwise  would  have  been  disappointed.  Suppose  that  Mrs.  Sadler,  for  some 
reason  or  other,  had  elected  to  take  her  share  of  the  unappointable  fund,  and  to 
relinquish  what  was  appointed  to  her ;  then  there  would  have  been  sufficient  of  the 
appointable  fund  to  answer  Harcourt  Firmin's  appointment ;  and,  as  he  is  disappointed 
by  her  electing  to  take  under  the  appointment  to  her,  the  necessary  consequence  is 
that  what  she  gives  up  must  be  applied  [253]  to  compensate  Harcourt  Firmin  as  far 
as  he  is  disappointed. 

The  Yice-Ch.a_ncellor.  If  there  is  not  enough  left  of  the  appointable  three  per 
cents,  to  make  good  to  Harcourt  Firmin  the  whole  of  the  sum  appointed  to  him,  he 
must  abide  by  the  loss.  The  effect  of  a  hotchpot  clause  is  to  make  the  other  objects 
of  bounty  share  in  the  property,  to  the  exclusion  of  the  appointee  on  whom  that 
clause  operates. 

Mr.  Jacob.  That  is  so  where  the  clause  applies  to  a  fund  the  whole  of  which  is 
subject  to  a  power  of  appointment.  But  here  there  is  a  sum  of  £G666,  1.3s.  4d.  three 
per  cents.,  which  is  not  subject  to  any  power,  and  in  which  each  of  Mr.  and  Mrs. 
Firmin's  five  children  acquired  an  absolute,  vested  interest.  Xow  a  hotchpot  clause 
has  a  negative  not  a  positive  operation ;  it  cannot  have  the  effect  of  giving  to  any 
of  the  other  children  that  one-fifth  of  the  £6666,  13s.  4d.  three  per  cents,  which 
was  absolutely  vested  in  Mrs.  Sadler  ;  nor  could  her  parents  have  intended  that  it 
should  so  operate  ;  for  they  either  never  knew  or  had  forgotten  that  there  was  any 
portion  of  the  trust  funds  in  which  their  children  could  take  an  absolute,  vested 
interest ;  but  they  considered  and  dealt  with  the  whole  of  the  trust  funds  as  being 
appointable  by  them.  I  submit  that  the  effect  of  the  hotchpot  clause,  so  far  as 
regards  the  first  appointment  to  Mrs.  Sadler,  is  that  her  one-fifth  of  the  £6666, 
13s.  4d.  three  per  cents,  must  be  taken  by  her  in  part  of  the  £4200  of  that  stock 
appointed  to  her  bv  the  deed  of  November  1821,  that  is,  she  must  take  £1333  and 
a  fraction  out  of  the  £6666,  13s.  4d.,  and  [254]  £2867  out  of  the  £4200  :  and  the 
remainder  will  be  applied  to  make  good  the  appointments  to  Harcourt  Firmin  and 
the  other  appointees  of  three  per  cents., 'who  otherwise  would  have  been  disappointed. 
The  hotchpot  clause  does  not  make  any  distinction  between  the  two  funds  ;  but 
lilends  them  together,  and  says  that  Mrs.  Sadler  shall  not  take  out  of  the  aggregate 
fund  more  than  £4200  three  per  cents.  That  clause  cannot  be  construed  so  as  not 
only  to  make  her  give  up  her  £1333,  but  also  to  make  it  divisible  amongst  her 
brothers  and  sisters,  there  being  no  words  to  produce  that  effect. 

The  Vice-ChaN'CELLOR.  I  cannot  tell  what  Mr.  and  Mrs.  Firmin  did  or  did  not 
know.  They  have  thought  proper  to  use  certain  language,  and  I  must  take  it  as  it 
stands.  I  have  always  understood  the  effect  of  a  hotchpot  clause  to  be  this,  namely, 
to  prevent  the  party  to  whom  it  applies  (in  case  he  does  not  choose  to  bring  into 
hotchpot  what  the  deed  gives  him)  from  taking  any  further  part  of  the  trust  fund, 
and  to  give  to  the  other  objects  of  the  trust  that  portion  of  the  fund  which,  but  for 
the  hotchpot  clause,  he  would  have  taken.  Mrs.  Sadler,  therefore,  is  excluded  from 
taking  any  portion  of  the  £6666,  13s.  4d. 

Then  with  respect  to  Harcourt  Firmin.  The  instruments  of  appointment  having 
been  made,  not  at  the  same  time,  but  in  succession,  they  must  operate  so  far,  and  so 
far  only,  as   there  are  funds  to  allow  them  to  operate.     Harcourt  Firmin  cannot 


872  FRENCH    V.    FRENCH  11  SIM.  255. 

obtain  the  whole  of  the  £4200  three  per  cents,  appointed  to  him,  because  there  is  not 
enough  left  of  the  appointable  portion  of  that  stock  to  answer  fully  the  appointment 
to  him.  Nevertheless,  [255]  he  cannot  say  that  he  will  take  as  much  as  he  can  get 
under  the  appointment,  and  yet  not  be  bound  by  the  hotchpot  clause. 

iVoi).  21.     The  cause  having  been  again  ordered  to  stand  over, 

The  Vice-Chancellor  [Sir  L.  Shadwell],  on  this  day,  said  :  I  cannot  but  think 
that  it  is  not  a  satisfactory  way  of  deciding  on  instruments  to  assume  that  something 
was  the  intention  of  the  parties  when  they  themselves  did  not  understand  what  they 
were  about,  and  have  used  language  throughout  which  shews,  when  it  is  applied  to 
the  real  state  of  the  funds,  that  they  were  altogether  acting  in  error ;  and  my  opinion 
is  that,  in  such  a  case,  there  is  no  method  of  construing  the  instruments  except  by 
taking  the  words  as  we  find  them. 

I  do  not  very  well  see  what  the  parties  meant  by  putting  in  all  these  clauses  of 
hotchpot  to  the  very  end,  even  at  the  time  when  they  had  wholly  appointed  the  funds 
to  which  their  power  extended  ;  but,  nevertheless,  I  will  suppose  they  had  some  mean- 
ing. Then  what  is  the  meaning?  As  the  words  stand,  they  seem  to  me  to  place  the 
appointees  in  such  a  situation  that  they  must  either  choose  to  take  what  is  appointed 
to  them  by  the  instruments,  or,  if  they  choose  to  take  any  other  share,  then  they 
must  not  take  under  the  instruments. 

I  do  not  think  there  is  any  substantial  difference  between  the  case  of  Mrs.  Sadler, 
to  whom  an  appointment  was  made  at  a  time  when  the  state  of  the  funds  happened 
to  be  such  that  she  might,  by  virtue  of  the  appointment,  have  the  whole  of  what  was 
[256]  appointed  to  her,  and  the  case  of  those  with  respect  to  whom  the  appointments 
were  made  under  such  circumstances  as  that  they  could  not  get  the  whole  of  what 
was  expressed  to  be  appointed  to  them ;  because  it  is  not  in  the  option  of  the 
appointee  to  take  a  part  of  the  thing  appointed,  and  then  say  :  "  Because  I  cannot 
get  the  whole,  I  am  not  bound  by  the  hotchpot  clause."  The  party  is  not  at  liberty 
to  take  under  the  appointment  without  complying  with  the  words  which  direct  that, 
if  he  does  take  under  the  appointment  (for  that  is  the  sense  of  it),  he  shall  be  excluded 
from  taking  any  further  share.  Therefore,  as,  in  point  of  fact,  there  was  some  fund 
with  reference  to  which  the  hotchpot  clause  might  operate  (though  the  parties  who 
made  the  appointments  might  not  have  been  fully  aware  of  it),  yet  I  am  bound  by 
the  words  to  say  that  those  parties  in  whose  favour  appointments  have  been  made, 
and  who  intend  to  take,  by  virtue  of  those  appointments,  what  they  can  get  out  of 
the  appointable  fund,  are  excluded  from  participating  in  the  unappointable  fund. 

The  result  is  that  Georgiana  Firmin,  who  was  the  only  one  of  the  children  to 
whom  no  appointment  was  made,  and  with  respect  to  whom,  therefore,  no  hotchpot 
clause  is  in  force,  takes  the  whole  of  the  unappointable  fund. 

[257]    French  v.  French.    Nov.  13,  1840. 

[See  In  re  Seyton,  1887,  34  Ch.  D.  515.     Cf.  In  re  Davies's  Policy  Trusts 

[1892],  1  Ch.  90.] 

Will.     Construction. 

Testator  gave  £5000  to  his  sons,  in  trust  for  his  daughter  Mrs.  W.,  so  as  not  to  be 
subject  to  the  debts,  acts  or  control  of  her  husband  ;  and  he  gave  the  like  sum  to 
his  daughter  Mrs.  A.,  in  trust  as  afwesaid,  for  the  use  of  herself  and  children.  Mrs. 
A.  had  two  children  living  at  the  testator's  death.  Held,  that  they  did  not  take 
either  as  joint-tenants  or  tenants  in  common  with  her ;  but  that  she  was  entitled 
to  the  whole  income  of  the  fund  for  her  life  for  her  separate  use,  with  remainder 
to  her  children. 

Mark  Dyer  French,  the  testator  in  the  cause,  by  his  will,  dated  the  16th  of  May 
1838,  after  directing  that  his  just  debts  and  funeral  expenses  should  be  paid,  and 
reciting  that  he  had  lately  caused  to  be  transferred  unto  his  daughter  Maria,  who 
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had  lately  intermarried  with  Captain  William  Graham,  the  sum  of  £5000  three  per 
cent,  consols ;  to  his  daughter,  Jane  Camden,  the  like  sum  of  £5000  stock ;  and  to 
his  son,  the  Rev.  Mark  Dyer  French,  the  further  sum  of  £5000  three  per  cent, 
consols,  as  and  for  their  several  portions  out  of  his  estate ;  gave  and  bequeathed  unto 
his  sons,  Mark  Dyer  French  and  George  French,  in  trust  for  his  daughter,  Mrs.  Sarah 
Wilson,  wife  of  John  Wilson,  Esq.,  the  like  sum  of  £5000,  so  as  not  to  be  subject  to 
the  debts,  acts  or  control  of  her  said  husband ;  and  he  gave  and  bequeathed  unto  his 
daughter,  Margaret  Anderson,  wife  of  Alexander  Williams  Anderson  of  the  island  of 
Trinidad,  barrister-at-law,  in  tnist  as  aforesaid,  far  the  use  of  herself  and  children,  the 
like  sum  of  £5000  three  per  cent,  consols ;  and  to  his  son,  George  French,  the  further 
sum  of  £5000  three  per  cent,  consols;  the  last-mentioned  £15,000  to  be  paid  and 
transferred  at  a  convenient  time  after  his  decease,  and  as  it  might  suit  his  executors 
thereinafter  named.  And,  as  to  the  rest  and  residue  of  his  stock  in  the  same  fund, 
he  directed  that  the  sum  of  £600  annually  should  be  paid  and  allowed  unto  his  wife, 
Mary  French,  for  and  during  her  natural  life,  and,  at  her  decease,  he  directed  that 
whatever  stock  was  standing  in  his  name,  and  the  interest  accumulating  thereon, 
should  be  distributed  to  [258]  his  aforesaid  children ;  and  he  gave  and  bequeathed 
to  each  of  his  grandchildren  by  his  daughters,  Mrs.  Sarah  Wilson  and  Mrs.  Margaret 
Anderson,  annually  the  sum  of  £25  each,  to  be  paid  to  them  or  the  survivor  of  them, 
towards  their  education,  by  his  executors  thereinafter  named  ;  and,  as  to  his  real  and 
personal  property  in  the  island  of  Tortola,  he  directed  that  the  same  should  be  sold, 
and  that  the  money  arising  therefrom  should  be  invested  in  the  same  fund  ;  and  he 
appointed  the  persons  therein  named  his  executors. 

Mr.  and  Mrs.  Anderson  had  two  children  living  at  the  testator's  death  (both  of 
whom  were  infants),  and  one  born  subsequently,  who  died  shortly  after  its  birth. 

A  petition  was  presented  by  Mr.  and  Mrs.  Anderson,  praying  that  the  rights  and 
interests  of  Mrs.  Anderson  and  her  children,  present  and  future,  under  the  bequest 
for  their  benefit,  might  be  ascertained.     The  petition  now  came  on  to  be  heard. 

The  question  was  whether  Mrs.  Anderson  was  entitled  to  the  £5000  stock  for  her 
separate  use  for  life,  with  remainder  to  her  children,  or  whether  she  and  her  children 
were  entitled  to  it  as  joint-tenants  or  tenants  in  common. 

Mr.  Jacob  and  Mr.  James  Parker,  in  support  of  the  petition,  cited  Morse  v.  Morse 
{ante,  vol.  ii.  p.  485). 

Mr.  Knight  Bruce,  for  the  children,  said  that  he  was  placed  in  a  situation  of  some 
difficulty,  as  it  would  be  better  for  the  children,  in  some  respects,  to  take  after  the 
death  of  their  mother  than  jointly  with  her. 

[259]  The  Vice-Chancellor  [Sir  L.  Shadwell].  The  testator  first  gives  a  legacy 
of  £5000  stock  to  his  sons,  in  trust  for  his  daughter,  Mrs.  Wilson,  so  as  not  to  be  subject 
to  the  debts,  acts  or  control  of  her  husband  ;  and  then  he  gives  a  legacy  to  the  same 
amount  to  his  daughter,  Mrs.  Anderson,  in  trust  as  aforesaid,  for  the  use  of  herself 
and  children.  The  words,  "  in  trust  as  aforesaid,"  clearly  mean  that  the  income  of 
the  fund  should  be  paid  to  her  for  her  separate  use.  Therefore  the  testator  did  not 
mean  that  the  children  should  be  let  in  to  participate  with  their  mother,  but  that  she 
should  take  an  interest  in  the  fund,  for  her  separate  use  for  her  life,  with  remainder 
to  her  children.  The  effect  of  that  construction  will  be  to  let  in  all  the  children, 
whether  now  born  or  hereafter  to  be  born  ;  whereas,  if  I  were  to  hold  that  a  joint- 
tenancy  was  created,  the  after-born  children  would  be  excluded. 

[260]     MORRICE  V.  Langham.     Nov.  14,  16,  1840. 

[Affirmed  in  substance,  sub  nom.  Sanford  v.  Morrice  ;  11  CI.  et  Fin.  667  ; 
8  E.  E.  1255  (with  note).] 

Deed.     Construction.     Shifting  Clause.     Appointment.     Intermediate  Rents. 

T.  settled  his  estates  (subject  to  a  general  power  of  appointment  in  himself)  on 
himself  in  tail,  remainder  to  J.  L.  and  his  sons  in  strict  settlement,  remainder 
to   L.  C.  for  life,  &c. ;   provided    that  if   J.  L.,  or  any  issue   male  of   his  body 

V.-C.  IV.— 28* 
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should  become  entitled  in  possession  to  his  father's  family  estates,  then  the 
uses  before  declared  of  T.'s  estates,  for  the  benefit  of  him  or  them  who  should  so 
become  entitled,  and  for  the  benefit  of  his  or  their  issue  male,  should  cease,  and 
those  estates  should  go  over  as  if  the  person  or  persons  so  becoming  entitled  were 
dead  without  issue  male.  T.,  by  his  will,  appointed  his  estates  to  J.  H.  L.  (the 
eldest  son  of  J.  L.)  and  his  sons  in  strict  settlement,  remainder  to  the  heir  of  H.  H. 
deceased ;  provided  that  if  any  tenant  for  life  in  possession  under  the  will  should 
become  entitled,  in  possession,  to  J.  L.'s  family  estates,  his  interest  in  the  devised 
estates  should  cease,  and  those  estates  go  over  to  the  person  next  in  remainder 
under  the  will,  as  if  the  tenant  for  life  were  dead.  The  testator  then  gave  all  the 
rest  and  residue  of  his  real  and  personal  estates  to  A.  H.  S.,  his  executors,  &c. 
J.  L.  became  entitled  in  possession  to  his  father's  family  estates  injthe  testator's  life. 
The  testator  died  in  1824  ;  upon  which,  J.  H.  L.  entered  upon  his  estates  under 
the  will.  J.  L.  died  in  1833,  upon  which  J.  H.  L.  became  entitled  in  possession  to 
the  family  estates.  He  had  no  son.  The  rents  of  T.'s  estates,  accruing  between 
1833  and  J.  H.  L.'s  death  or  his  having  a  son,  were  claimed  by  A.  H.  S.  as  being 
appointed  to  him  by  the  residuary  clause  ;  and  L.  C.  and  H.  L.  (the  second  son  of 
J.  L.)  claimed  them,  adversely  to  each  other,  under  the  limitations  in  default  of 
appointment,  in  T.'s  settlement.  The  Court  decided  against  A.  H.  S.'s  claim,  and, 
at  the  request  of  counsel,  sent  a  case  to  law,  as  to  the  claims  of  L.  C.  and  H.  L., 
notwithstanding  the  legal  interest  in  T.'s  estates,  was  vested  in  trustees,  and  the 
Court  had  very  little  doubt  upon  the  question. 

By  an  indenture,  dated  the  12th  of  April  1804,  and  by  a  fine  and  recovery,  Francis 
Tutte  conveyed  the  manors  of  Goate  and  Belhurst,  in  Sussex,  together  with  divers 
farms  and  other  hereditaments  in  that  county,  to  the  use  of  such  person  and  persons 
and  for  such  estate  and  estates  as  he  should  by  deed  or  will  appoint,  and,  in  default 
of  appointment,  to  the  use  of  himself  in  tail,  with  remainder  to  the  use  of  James 
Langham,  Esq.,  afterwards  Sir  James  Langham,  Bart.,  therein  described  as  the  second 
son  of  Sir  James  Langham  of  Cottesbrook  [261]  in  the  county  of  Northampton,  Bart., 
deceased,  for  his  life,  with  remainder  to  the  use  of  trustees  during  the  life  of  James 
Langham,  in  trust  to  preserve  contingent  remainders,  with  remainder  to  the  use  of 
the  first  and  other  sons  of  James  Langham,  successively  in  tail  male,  with  remainder 
to  Langham  Christie,  Esq.,  far  his  life,  with  divers  remainders  over  ;  and  in  the  indenture 
was  contained  a  proviso  in  the  words  following :  "  Provided  always,  and  it  is  hereby 
agreed  and  declared,  by  and  between  the  parties  to  these  presents,  to  be  the  true 
intent  and  meaning  of  them  and  of  these  presents,  that,  in  case  the  said  James  Langham, 
or  any  issue  male  of  his  body,  shall  become  entitled  to  the  possession  or  to  the  receipt  of  the 
rents  and  profits  of  the  family  estates  late  of  the  said  Sir  James  Langham,  deceased,  to  the 
amount  of  £1000  per  annum,  over  and  above  all  outgoings  and  reprises,  then  and  in 
every  such  case  the  use,  limitation  and  estate,  uses,  limitations  and  estates  hereinbefore  limited, 
expressed,  declared  and  contained  of  and  concerning  the  said  hereditaments  and  pii'emises 
whereof  a  fine  and  recovery  are  covenanted  and  intended  to  be  levied  and  suffered  as 
aforesaid,  to  or  for  the  benefit  of  him  or  them  who  shall  so  become  entitled  to  the  piossession 
or  to  the  receipt  of  the  rents  and  profits  of  the  family  estates  of  the  said  Sir  James  Langliam, 
or  any  of  them,  to  the  amount  of  £1000  per  annum  as  aforesaid,  arul  to  w  for  the 
benefit  of  the  issue  male  of  such  person  or  persons  so  becoming  entitled,  shall  cease,  determine 
and  he  absolutely  null  and  void,  and  then  and  in  every  such  case,  all  and  singular  the 
said  hereditaments  and  premises  shall,  immediately  thereupon,  from  time  to  time, 
divest  out  of  the  person  or  persons  so  becoming  entitled,  and  shall  go  over  in  such  and 
the  same  manner,  to  all  intents  and  purposes,  as  if  such  person  or  persons  [262]  so  becoming 
entitled  were  actually  dead  without  issue  male." 

Francis  Tutte  made  his  will,  bearing  date  the  24th  of  June  1820,  and  thereby,  in 
pursuance  of  the  power  reserved  to  him  by  the  indenture  of  the  12th  of  April  1804, 
and  of  all  other  powers,  Szc,  appointed  all  the  said  manors  and  other  hereditaments 
to  the  use  that  Louisa  Wainwright  should  receive,  during  her  life,  an  annuity  of  £100, 
and,  subject  thereto,  to  the  use  of  Alexander  Hale  Strong,  since  deceased,  and  the 
Plaintiffs,  their  heirs  and  assigns,  upon  certain  trusts  for  raising  the  sum  of  £12,000, 
to  be  considered  as  part  of  the  testator's  personal  estate,  and,  subject  thereto,  he 
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thereby  directed  and  appointed  that  Strong  and  the  Plaintiffs  and  the  survivor  of 
them,  and  the  heirs  and  assigns  of  such  survivor,  should  stand  seised  of  (and  he  did 
thereby  limit  and  appoint  the  same  accordingly)  all  the  said  manors  and  other  heredita- 
ments, to  the  use  of  James  Hay  Langham,  the  eldest  son  of  Sir  James  Langham  of 
Cottesbrook  Hall  in  the  county  of  Northampton,  Bart.  (Sir  James  Langham  being  the 
same  person  as  in  the  indenture  was  mentioned  as  James  Langham,  Esq.),  and  his 
assigns  for  his  life,  with  remainder  to  the  use  of  John  Lupton  and  Willoughby 
Rackham,  and  their  heirs,  during  the  life  of  James  Hay  Langham,  upon  trust  to 
preserve  the  contingent  uses  and  estates  thereinafter  limited,  with  remainder  to  the 
use  of  the  first  and  other  sons  of  James  Hay  Langham,  successively,  in  tail  male,  with 
remainder  to  the  use  of  the  right  heirs  of  Herbert  Hay,  Esq.,  deceased,  for  ever ;  and  in  the 
will  were  contained  provisoes  in  the  following  words : — "  Provided  always,  and  it  is 
my  will  and  meaning  that  each  person  who,  by  virtue  of  any  of  the  uses,  limitations  or 
jirorisions  herein  contained,  shall,  for  [263]  the  time  being,  be  tenant  for  life  in  possession  of 
the  said  manors,  hereditaments  ami  premises,  or  of  any  part  thereof,  and  shall,  at  the  same 
time,  become  entitled  to  the  settled  estates  of  Sir  James  Langham  of  Cottesbrook  Hall,  in  tlie 
said  county  of  Nortliampton,  Bart.,  so  as  to  be  in  the  actual  receipt  of  the  rents  thereof,  then, 
and  in  every  such  case  arui  thenceforth,  the  estates  and  interests  hereinbefore  limited  to  every 
tenant  for  life  respectively,  of  and  in  the  said  manors,  hereditaments  and  premises  hereby 
limited,  as  shall  become  so  entitled  in  possession  to  said  settled  estates  of  the  said  Sir  James 
Langham,  shall  cease  arui  determine ;  provided  also,  and  it  is  my  will  and  meaning  that 
every  person  who,  according  to  the  uses,  limitations  or  provisions  herein  contained, 
shall,  for  the  time  being,  be  tenant  in  tail  in  possession  of  the  said  manors,  heredita- 
ments and  premises  hereinbefore  limited,  and  shall,  at  the  same  time,  become  entitled 
to  the  said  settled  estates  of  the  said  Sir  James  Langham,  so  as  to  be  in  the  actual 
possession  or  in  the  actual  receipt  of  the  rents  and  profits  thereof,  then  and  in  every 
such  case  and  thenceforth  the  estate  tail  Avhich  every  such  person  shall,  by  virtue  of 
any  of  the  trusts,  limitations  or  provisions,  be  seised  of  or  entitled  to,  of  or  in  the 
said  manors,  hereditaments  and  premises  hereby  limited,  shall  cease  and  determine ; 
and  in  either  of  the  cases  last  before  mentioned,  the  said  manors,  messuages,  lands, 
tenements,  hereditaments  and  premises  hereby  directed,  limited  and  appointed  as 
aforesaid,  shall,  immediately  thereupon,  go  over  to  the  person  ne.et  in  renminder  under  the 
limitatimis  aforesaid,  in  the  same  manner  as  the  said  person  so  ne.rt  in  remainder  would  take 
thi'  same  by  'virtue  of  this  my  loill,  if  the  person  so  becoming  entitled  to  the  said  settled  estates 
of  the  sail  Sir  James  Langham,  being  tenant  for  life,  was  dead,  or,  being  tenant  in  tail,  was 
dead  without  issue  male."  The  [264]  testator  then  devised  his  copyhold  and  customary 
estates  to  Strong,  his  heirs  and  assigns,  upon  such  trusts,  and  with,  under  and  subject 
to  such  powers,  provisoes  and  limitations,  and  to  and  for  such  intents  and  purposes  as 
would  nearest  and  best  correspond  with  the  uses  and  trusts  thereinbefore  limited  of 
and  concerning  his  manors  and  freehold  hereditaments  thereinbefore  directed,  appointed 
and  limited.  And,  as  to  all  the  rest  and  residue  of  his  real  and  personal  estates  of  every 
nature  and  kind  whatsoever,  he  gave  and  bequeathed  the  same  to  Strong  and  the  Plaintiffs, 
and  their  and  each  of  their  heirs,  executors,  administrators  or  assigns,  in  equal  third 
parts,  according  to  the  nature  and  quality  of  the  same  estates  respectively,  in  manner 
following  : — that  is  to  say,  as  to  one  equal  third  part,  unto  Alexander  Hale  Strong,  his 
heirs,  executors,  administrators  or  as.signs  for  ever ;  as  to  one  other  equal  third  part 
thereof,  unto  the  Plaintiff  F.  E.  Morrice,  his  heirs,  executors,  administrators  and 
assigns  for  ever ;  and,  as  to  the  remaining  third  part  thereof,  unto  Alexander  Hale 
Strong  and  the  Plaintiffs,  and  to  the  survivors  and  survivor  of  them,  his  heirs, 
executors,  administrators  or  assigns,  upon  certain  trusts  therein  mentioned. 

The  testator  died  without  issue  on  the  13th  of  January  1824;  and,  upon  his 
•decease,  Sir  James  Hay  Langham,  the  first  tenant  for  life  named  in  the  will,  entered 
into  and  had  ever  since  continued  in  the  possession  or  receipt  of  the  rents  and  profits 
of  the  freehold  and  copyhold  hereditaments  appointed  and  devised  as  hereinbefore 
mentioned. 

On  the  1-ith  of  April  1833  Sir  James  Langham,  in  the  indenture  called  James 
Langham,  Esq.,  died,  leaving  Sir  James  Hay  Langham,  his  eldest  son  him  surviving, 
£265]  who  thereupon  became  entitled  to  his  father's  settled  estates,  mentioned  in  the 
will,  of  the  clear  annual  value  of  several  thousand  pounds  ;  and  he  accordingly  entered 
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into  the  actual  possession  or  receipt  of  the  rents  of  those  estates  :  and  the  bill,  after 
stating  as  above,  alleged  that,  thereupon,  the  estate  and  interest  limited  by  the  will 
to  Sir  James  Hay  Langhara,  of  and  in  the  freehold  and  copyhold  estates  comprised  m 
and  respectively  appointed  and  devised  by  the  will,  did  altogether  cease  and  determine 
under  and  by  virtue  of  the  proviso  in  the  will  in  that  behalf  contained.  The  bill 
further  alleged  that,  at  the  time  when  Sir  James  Hay  Langham  became  entitled  to 
the  said  settled  estates,  he  had  not,  nor  had  he  at  any  time  had  any  issue  ;  and  that 
the  Plaintiffs  were  advised  that,  upon  Sir  James  Hay  Langham  becoming  so  entitled 
as  aforesaid,  they  themselves,  together  with  Strong  or  his  representatives,  became 
entitled,  under  the  residuary  devise  in  the  will,  as  tenants  in  common  in  equal 
undivided  third  parts,  according  to  their  respective  interests,  to  the  freehold  and 
copyhold  estates  so  respectively  appointed  and  devised  as  aforesaid  by  Francis  Tutte, 
for  an  estate  or  interest  during  the  life  of  Sir  James  Hay  Langham,  or  until  he 
should  have  a  son,  the  Plaintiffs  being  advised  that  the  residuary  devise  in  Francis 
Tutte's  will  included  and  passed  such  interest  in  the  real  estates  comprised  in  the 
indenture  of  the  12th  of  April  180-4,  and  appointed  by  the  testator  as  aforesaid,  and 
also  in  the  copyhold  estates  devised  by  his  will  as  was  not  otherwise  disposed  of  by  the 
appointment  and  devise  contained  in  the  will ;  more  especially  as  the  testator,  at  the 
time  of  making  his  will,  had  no  freehold  estate  except  the  estates  comprised  in  the 
indenture  of  the  12th  of  April  1804  ;  that  Strong  died  on  the  2d  of  May  1824,  having 
appointed  three  persons,  of  whom  George  Law  [266]  was  the  survivor,  his  executors : 
that  in  December  1824  the  Plaintiffs  made  a  mortgage  in  fee  of  the  testator's  freehold 
estates,  for  the  purpose  of  raising  the  £12,000,  and  that  sum  still  remained  due  on 
the  mortgage  ;  that,  under  the  circumstances  aforesaid,  the  Plaintiffs  were  unable  to 
recover  possession  of  the  estates  at  law  ;  but  they  being  entitled,  together  with 
George  Law,  to  such  interest  in  those  estates  as  before  mentioned,  had  requested 
.Sir  James  Hay  Langham  to  account  for  the  rents  of  the  freehold  and  copyhold  estates 
received  by  him  since  the  death  of  his  father,  and  to  let  the  Plaintiffs  into  possession 
of  two  undivided  third  parts  of  the  same ;  but  Sir  James  Hay  Langham  had  refused 
so  to  do,  pretending  that,  notwithstanding  the  circumstances  before  mentioned,  he 
was  entitled  to  a  present  interest  in  the  estates  by  virtue  of  the  will  or  some  other 
legal  instrument ;  but  the  Plaintiffs  charged  the  contrary,  and  that  the  estate  for  life 
limited  to  Sir  James  Hay  Langham  by  the  will  had  ceased  and  determined  as  before 
mentioned ;  that  Langham  Christie  pretended  that  he  was,  under  the  circumstances 
before  mentioned,  entitled  to  the  aforesaid  interest  in  the  freehold  estates  and  the 
rents  and  profits  thereof ;  but  the  Plaintiff's  charged  the  contrary  ;  that  Edward 
Ayshford  Sanford  claimed  to  be  the  heir  at  law  of  Herbert  Hay,  and  to  be  entitled,  as 
such,  to  the  freehold  and  copyhold  estates  during  the  life  of  Sir  James  Hay  Langham  ; 
but  which  claim  was  wholly  unfounded ;  that  Herbert  Langham,  who  was  the 
second  son  of  Sir  James  Langham,  mentioned  in  the  indenture  as  James  Langham, 
Esq.,  also  claimed  to  be  entitled  to  the  freehold  estates  during  the  life  of  Sir 
James  Hay  Langham,  under  the  indenture  of  the  12th  of  April  1804  ;  although,  as 
the  Plaintiffs  charged,  all  the  limitations  in  that  indenture  contained,  [267]  to  or 
in  favour  of  the  issue  male  of  Sir  James  Langham,  had  been  defeated  by  the  effect  of 
the  proviso  before  set  forth  ;  inasmuch  as  Sir  James  became  entitled,  in  his  lifetime, 
to  the  family  estates  mentioned  in  that  proviso ;  that  John  Lupton  insisted  that, 
under  the  limitations  contained  in  the  will,  the  first  estate  thereby  limited,  after  the 
estate  for  life  to  Sir  James  Hay  Langham,  of  and  in  the  freehold  estates,  was  then 
vested  in  him  as  having  survived  his  co-trustee,  Rackham. 

The  bill  prayed  that  it  might  be  declared  that,  upon  Sir  James  Hay  Langham 
becoming  entitled  to  the  settled  estates  upon  the  decease  of  his  father,  Sir  James 
Langham,  the  Plaintiffs,  together  with  Strong's  representatives,  became  entitled, 
under  the  residuary  devise  or  appointment  in  the  testator's  will,  to  the  rents  of  the 
freehold  and  copyhold  estates,  thereby  appointed  and  devised  during  Sir  James 
Langham's  life,  or  until  he  should  have  a  son  ;  and  that  he  might  be  decreed  to 
deliver  up  the  possession  of  those  estates  to  the  Plaintiffs  and  to  George  Law,  and  that 
an  account  might  be  taken  of  the  rents  and  profits  thereof  come  to  the  hands  of  Sir 
James  Hay  Langham  since  his  father's  death,  and  for  a  receiver. 

Mr.  Wigram  and  Mr.  Sidebottom,  for  the  Plaintiffs,  said  that  the  testator,  when 
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he  meutioued  in  his  will  the  estates  which  were  subject  to  the  power,  spoke  of  them 
as  his  estate ;  therefore,  when  he  used  in  the  residuary  clause  the  expression  all  his 
real  estates,  he  must  have  meant  to  include  his  estates  subject  to  the  power,  of  which 
he  was  virtually  the  owner,  as  well  as  his  cop^'hold  estates ;  and,  moreover,  that  the 
testator,  throughout  his  will,  had  manifested  an  intention  that  his  estates  subject  to  the 
power,  and  his  copyhold  [268]  estates,  should  go  and  be  enjoyed  together ;  and  conse- 
quently, the  rents  accrued  in  respect  of  the  former  as  well  as  the  latter  estates,  since  Sir 
James  Hay  Langham  had  become  entitled  in  possession^to  the  settled  or  family  estates 
at  Cottesbrook,  not  being  expressly  disposed  of  by  the  will,  passed  by  the  residuary 
clause  to  the  Plaintiffs  and  to  George  Law  as  representing  Strong ;  that  Herbert 
Langham  could  have  no  right  to  the  rents  in  question,  as  he  claimed  under  the  deed, 
and  by  the  shifting  clause  in  it,  Sir  James  Langham,  when  he  became  entitled  to  the 
Cottesbrook  estates,  forfeited  the  testator's  estates,  not  only  for  himself,  but  for  his 
issue  male ;  that  the  heir  of  Herbert  Hay  was  not  entitled  to  the  rents,  as  he  was  not 
to  take  any  interest  in  the  testator's  estates  until  Sir  James  Hay  Langham  should 
die  without  issue  male.  Stanley  v.  Stanley  (16  Yes.  491),  Churchill  v.  Dibben  (Lord 
Kenyon's  Cases,  vol.  ii.  part  2,  p.  68 ;  and  ante,  vol.  ix.  p.  447,  note),  Dillon  v.  Dillon 
(1  Ball.  &  Beatt.  77),  Standen  v.  Standen  (2  Yes.  jun.  589),  JValker  v.  Mackie  (4  Kuss. 
76),  Hughes  v.  Turner  (3  Myl.  &  Keen,  666),  Margaret  Podger's  case  (9  Co.  Rep.  104). 

Mr.  Law  appeared  for  the  Defendant  George  Law,  who  was  in  the  same  interest  as 
the  Plaintifls. 

Mr.  Lutwyche,  for  Sir  James  Hay  Langham,  said  that  he  submitted  his  interest  to 
the  judgment  of  the  Court. 

Mr.  Jacob  and  Mr.  James  Parker,  for  Langham  Christie.  Mr.  L.  Christie  claims 
under  the  deed  everything  that  was  not  well  appointed  by  the  testator;  and,  there- 
fore, he  claims  the  rents  accrued  and  to  accrue  in  respect  [269]  of  the  estates  subject 
to  the  power,  from  the  death  of  Sir  James  Langham  until  Sir  James  Hay  Langham 
dies  or  has  a  son,  those  rents  being  clearly  undisposed  of  by  the  will. 

The  testator  has  divided  his  will  into  two  distinct  parts ;  one  is  the  appointing 
part,  and  the  other  the  devising  part.  The  appointing  part  ends  with  the  provisoes; 
then  follows  the  devising  part,  in  which  the  residuary  clause  occurs.  In  the  former 
part  he  constantly  uses  the  words  "  direct  and  appoint ; "  but  he  never  uses  those 
words  in  the  latter  part.  When  a  testator  speaks  of  his  estates,  he  always  means  the 
estates  in  which  he  has  a  devisable  interest ;  and  it  is  plain  throughout  the  will  that 
the  testator  understood  the  distinction  between  power  and  ownership.  The  rents  in 
question,  then,  being  unappointed,  we  look  back  to  the  deed  in  order  to  ascertain 
who  is  entitled  in  default  of  appointment,  and  there  we  find  that  Langham  Christie 
is  that  person  ;  and  consequently  he  is  entitled  to  the  rents.  Hopkins  v.  Hopkins  (1 
Atk.  581  ;  and  Butler's  Notes  to  Co.  Litt.  271  b. ;  Hargrave  on  the  Thellusson  Act, 
p.  48),  Carr  v.  Lord  Erroll  (6  East,  58),  Doe  v.  Heneage  (4  T.  R.  13),  Lewis  v.  Lewellyn 
(Turn.  &  Russ.  104),  Napier  v.  Napier  (ante,  vol.  i.  p.  28). 

Mr.  Hodgson  and  Mr.  James  Russell,  for  the  Defendant  Sanford,  the  right  heir 
of  Herbert  Hay,  contended  that  their  client  was  entitled  to  the  rents  in  question,  as 
being,  in  the  language  of  the  shifting  clause,  "  the  person  next  in  remainder ; "  that 
is,  the  next  vested  remainder-man  under  the  limitations  of  the  will ;  that  those 
limitations  were  all  of  them  limitations  of  equitable  [270]  estates :  that,  although  Sir 
James  Hay  Langham's  interest  in  the  estates  subject  to  the  power  had  ceased,  yet, 
according  to  Lord  Kenyon's  judgment  in  Doe  v.  Heneage,  the  interest  of  Lupton  and 
Rackham,  the  trustees  to  preserve  contingent  remainders,  remained  undivested  ;  and, 
in  the  events  that  had  happened,  they  were  trustees  for  the  Defendant  Sandford,  as 
the  only  person  having  a  vested  remainder  in  the  estates ;  and  that  when  any  one 
of  the  prior  contingent  remainders  took  effect,  then  the  same  trustees  would  be 
trustees  for  the  person  in  whom  that  remainder  should  vest.  Carr  v.  Lord  Erroll, 
and  Stanley  v.  Stanley. 

Mr.  Knight  Bruce  and  Mr.  Romilly,  for  Herbert  Langham,  the  second  son  of  Sir 
James  Langham  and  the  eldest  brother  of  Sir  James  Hay  Langham,  said  that  their 
client  claimed  the  rents  in  question  as  being  undisposed  of,  and  that  his  claim,  like 
Mr.  Langham  Christie's,  was  under  the  deed  of  April  1804;  that  Mr.  Hodgson  had 
commented  on  Doe  v.  Heneage,  Carr  v.  Lord  Erroll,  and  Stanley  v.  Stanley;  but  had 
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not  noticed  Hopkins  v.  Hopkins,  the  slightest  reference  to  which  would  shew  that  any 
claim  on  the  part  of  the  heirs  of  Herbert  Hay  was  quite  out  of  the  question ;  that 
there  was  no  limitation  in  the  deed  to  the  issue  of  Sir  James  Langham,  eo  nainine  ; 
but  his  sons  were  to  take  as  purchasers ;  that  the  legitimate  construction  of  the 
proviso  in  the  deed  was  that  it  caused  a  cesser  of  the  estate  of  that  individual  only 
who  succeeded  to  the  Cottesbrook  estate ;  and  that  it  did  not  import  that  if  the 
estate  of  one  individual  ceased  on  his  becoming  entitled  to  the  Cottesbrook  property, 
the  estate  of  another  individual  also  should  cease  :  that  the  words  "  issue  male  "  had 
no  bearing  on  the  cesser  of  a  tenancy  for  life,  but  applied  to  the  cesser  of  a  tenancy 
in  tail ;  that  [271]  Sir  James  Hay  Langham,  having  become  entitled  to  the  Cottes- 
brook estate,  the  case  was  the  same  as  if  his  life-estate  had  been  struck  out ;  that 
the  question  was,  in  fact,  a  legal  one,  and,  therefore,  it  ought  to  be  submitted  to  a 
Court  of  law. 

The  following  cases  were  referred  to  by  Mr.  Romilly  as  shewing  that  the  rents 
were  undisposed  of :  Bennett  v.  Aburrmv  (8  Ves.  609),  Lowes  v.  Hackioard  (18  Ves.  168), 
and  Doe  v.  Bird  (11  East,  49). 

Mr.  Cockerell,  for  the  Defendant  Lupton. 

Mr.  Bacon,  for  William  Youatt  and  Mary  his  wife,  who  had  been  brought  before 
the  Court  by  supplemental  bill,  said  that  Mrs.  Youatt  was  the  testator's  heir,  and 
claimed  what  if  anything  was  undisposed  of. 

Mr.  Wigram,  in  reply,  said  that  neither  the  heir  of  Herbert  Hay,  nor  the  heir  of 
the  testator  was  entitled  to  the  rents  in  question  :  Carrick  v.  Errington  (2  P.  W.  361), 
where  Lord  King,  C,  said  that  if  an  estate  once  went  to  a  remote  remainder-man,  it 
could  not  afterwards  go  back  to  any  person  claiming  under  a  prioi'  limitation  :  that 
the  Plaintift's  and  the  Defendant  Law  were  unquestionably  entitled  to  the  undisposed- 
of  rents  of  the  copyhold  estates,  and  that  they  were  also  entitled  to  the  undisposed- 
of  rents  of  the  estate  subject  to  the  power,  as  the  testator  throughout  his  will  had 
called  those  estates  his  estates. 

Nov.  16.  The  Vice-Chancellor  [Sir  L.  Shad  well].  In  this  case  there  were  four 
questions  raised.  The  first  is  that  which  Mr.  Wigram  has  argued  for  the  Plaintiffs, 
[272]  and  which  will  depend  entirely  upon  the  construction  of  Mr.  Tutte's  will,  as 
contrasted  with  the  nature  of  the  estate  which  Mr.  Wigram  has  contended  was  the 
subject  of  the  devise  :  I  mean  with  respect  to  the  limitations  that  had  been  made  of 
it  by  the  deed  of  April  1804. 

Supposing  that  the  claim  of  the  Plaintiff's  is  out  of  the  way,  then  there  are  the 
three  questions  that  have  been  raised  on  behalf  of  the  right  heir  of  Herbert  Hay  ; 
on  behalf  of  Mr.  Langham  Christie,  and  on  behalf  of  Mr.  Herbert  Langham  :  and  as 
to  some  of  those  questions,  it  seems  to  me  that  there  is  no  doubt  at  all. 

With  respect,  first  of  all,  to  the  claim  of  the  Plaintiffs.  The  estate  in  question  was 
by  deed  and  fine  and  recovery  settled  to  such  uses  as  Mr.  Tutte  should  appoint 
generally,  and  in  default  of  appointment  to  him  in  tail,  and  then  with  remainders 
over  ;  but  as  I  understand  it,  there  was  no  remainder  in  fee  to  him.  Then  that  being 
so,  Mr.  Tutte  makes  his  will  in  the  year  1820  ;  and  he  makes  it  in  this  form  :  first, 
he  desires  that  all  his  just  debts,  funeral  and  testamentary  expenses  may  be  paid  and 
satisfied :  secondly,  in  pursuance  of  the  power  and  authority  reserved  to  him  by  the 
indenture  (which  he  describes),  he  directs,  limits  and  appoints  all  that  the  manor,  &Q.. 
(describing  the  parcels  at  considerable  length),  to  the  use  and  intent  that  Louisa 
Wainwright  may  receive  an  annuity,  with  remainder  to  the  use  of  three  gentlemen,  their 
heirs  and  assigns,  on  the  trusts  following,  that  is,  in  trust  to  raise  a  sum  of  £12,000  in  a 
given  manner,  and  subject  thereto  to  the  use  of  James  Hay  Langham  for  his  life, 
with  remainder  to  trustees  to  preserve,  with  remainder  to  his  first  and  other  sons  in 
tail  male,  with  remainder  to  the  right  heirs  of  Herbert  Hay.  Then  there  are  certain 
provisoes  [273]  upon  which  I  shall  comment  presently ;  and  after  the  provisoes  there 
comes  this  devise  :  "  I  give  and  devise  all  and  every  my  copyhold  and  customary 
messuages,  cottages  and  hereditaments,  with  their  and  every  of  their  rights,  members  - 
and  appurtenances  unto  the  said  Alexander  Hale  Strong,  his  heirs  and  assigns, 
according  to  the  custom  of  the  several  manors  whereof  such  copyhold  or  customary  i 
hereditaments  are  holden,  nevertheless  upon  such  trusts,  and  with,  under  and  subject 
to  such  powers,  provisoes  and  limitations,  and  to  and  for  such  intents  and  purposes  as ' 
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will  nearest  and  best  correspond  with  the  uses  and  trusts  hereinbefore  limited  of  and 
concerning  my  said  manors  and  freehold  hereditaments  hereinbefore  directed,  appointed 
and  limited."  Then  he  disposes  of  his  books :  and  then  there  comes  the  residuary  clause  : 
"  And  as  to  all  the  rest  and  residue  of  my  goods  and  chattels,  and  real  and  personal 
estates,  of  every  nature  and  kind  soever,  including  in  the  latter  the  aforesaid  sum  of 
£12,000  or  such  part  thereof  as  I  shall  not  give  and  bequeath  by  some  codicil  or 
codicils  to  this  my  will,  or  some  paper  writing  purporting  to  be  a  codicil,  I  give  and 
bequeath  the  same  "  unto  the  said  three  gentlemen  ;  and  then  he  divides  it  between 
them  in  three  parts. 

It  has  been  said  that,  inasmuch  as  in  the  events,  that  have  happened,  a  certain 
portion  of  interest  in  the  estates  which  were  the  subject  of  the  appointment  has  not 
gone  according  to  the  appointment,  it  has  passed  by  the  residuary  devise  ;  and  it  has 
been  said  that  the  expression  "  the  rest  and  residue  of  my  goods  and  chattels  and 
real  and  personal  estates  "  includes  that  interest.  With  respect  to  the  copyholds,  the 
fee-simple  of  which  was  devised  to  trustees  upon  such  trusts  as  would  most  nearly 
correspond  with  the  limitations  of  the  [274]  freehold  estates,  those  copyholds  being 
the  testator's  estate  in  the  ordinary  sense  of  the  word,  it  is  perfectly  plain,  I  think, 
that,  so  far  as  the  trusts  which  were  declared  of  them  by  the  will  did  not  eventually 
exhaust  the  whole  beneficial  interest,  the  surplus  of  the  beneficial  interest  would  pass 
by  the  residuarj'  devise. 

But  then  it  is  said  that  the  surplus  of  the  freehold  estates  also  has  passed  by  the 
residuary  de\nse.  Now  I  must  confess  that,  after  reading  the  will  and  attending  to 
the  argument,  it  is  quite  clear  to  me  that  it  did  not :  because  the  case  of  Standen  v. 
Standfii,  and  cases  of  that  kind,  appear  to  me  to  have  nothing  to  do  with  the  matter. 
The  question  is  whether,  on  the  face  of  the  will,  it  appears  that  there  was  an  intention 
in  the  testator  to  pass  by  devise  every  portion  of  the  estate  which  was  subject  to  his 
appointment.  In  my  opinion  it  is  quite  impossible  for  anybody  to  look  at  this  will 
without  seeing  that  the  testator  has  dinded  it  into  two  parts,  and  that  the  second 
part  is  made  wholly  and  exclusively  to  be  applicable  to  the  subject  of  the  freehold 
estates  over  which  he  had  the  power.  He  begins  the  clause  by  saying  :  "  And 
secondly,  in  pursuance  of  the  power ; "  and  he  confines  himself  entirely  to  the 
execution  of  the  power  ;  and  then  he  finally  ceases  to  notice  the  estate  which  was 
subject  to  the  power.  When  he  comes  to  that  clause  in  which  he  directs  the  trusts 
to  which  the  copyholds  are  to  be  subject,  and  in  which  he  refers  to  "  my  said  manors 
and  freehold  hereditaments  hereinbefore  directed,  appointed  and  limited,"  it  is  quite 
plain  that  he  had  completely  exhausted  his  power,  and  appointed  the  whole  fee-simple. 

But  then  it  is  said  that  he  has  referred  to  the  estates  over  which  he  had  the  power 
by  the  term  "  my  "  in  the  residuary  clause  :  because,  in  the  course  of  declaring  [275] 
the  trusts  concerning  the  fee  of  the  freehold  hereditaments  which  were  appointed 
to  the  trustees,  he  has  used  the  expression  "  my  manors,  farms  and  lands  called  Goate." 
The  answer  to  that  is  that,  there,  he  is  only  describing  the  particular  order  in  which 
the  sum  of  £12,000  shall  be  raised  ;  first  of  all,  a  certain  portion  of  the  estate  is  to 
be  applied,  and  then  another  portion,  and  then  in  speaking  of  the  parts,  he  speaks  of 
them  simply  as  "  my  manors,  farms  and  lands  called  Goate,  and  my  farm  called 
Glynd,"  &c.  But  it  is  quite  plain  that,  by  the  expression  "my,"  he  did  not  mean 
to  appropriate  to  himself  in  fee-simple  those  estates,  the  fee-simple  whereof  he  had 
before  exhausted  by  the  appointment  which  he  had  made.  In  my  opinion,  therefore, 
the  true  construction  of  the  will  is  that,  though  the  rents  of  the  copyholds  pass 
because  they  were  the  testator's,  strictly  speaking,  the  interest  in  the  freeholds  which 
eventually  became  unappointed  did  not  pass  by  the  residary  devise. 

If,  then,  the  claim  of  the  Plaintiffs  is  out  of  the  question,  I  must  consider  the 
three  next  claims,  which  are  opposed  to  each  other.  The  claim  which  has  been  made 
on  the  part  of  the  heir  of  Herbert  Hay  is  a  claim  which  I  can  dispose  of,  because  it 
is  merely  an  equitable  claim  ;  for  the  effect  of  the  appointment  was  to  vest  the  whole 
legal  estate  in  the  trustees ;  and,  therefore,  any  interest  which  the  heir  of  Herbert 
Hay  can  claim  is  purely  equitable.  But  then  how  does  that  stand  ?  In  some 
respects,  it  stands  in  common  with  the  claims  of  the  other  claimants  ;  but  I  have 
always  understood  the  I'ule  to  be  that,  whether  you  speak  of  the  residue  of  a  fee- 
simple  estate   which  is  vested  in  a  testator  and   which  is  not  wholly  devised,  or 
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whether  you  speak  of  an  estate  [276]  which  is  subject  to  limitations  liable  to  be 
defeated  by  the  exercise  of  a  general  power  of  appointment,  if,  in  the  one  case,  the 
testator  does  not  de%-ise  the  whole,  what  is  not  devised  remains  in  him,  and,  in  the 
other  case,  where  the  estate  is  subject  to  a  set  of  limitations,  only  'preceded  by  a 
general  power  of  appointment,  whatever  is  not  exhausted  by  the  exercise  of  the  power 
remains  subject  to  the  limitations. 

Then  let  us  see  how  the  matter  actually  stood  at  the  time  of  the  testator's  death. 
By  the  deed  of  1804  the  limitations  were  (putting  now  the  testator  out  of  considera- 
tion) to  Sir  James  Langham  for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male,  with  remainder  to  Langham  Christie  for  life,  and  then  with  remainders  over. 
Sir  James  Langham  entered  into  possession  of  the  Cottesbrook  estate  in  the  year 
1812  ;  and  the  claimants  make  no  dispute  about  this,  namely,  that  his  estate  would 
then  have  ceased.  The  testator  died  in  1820 ;  and  Sir  James  Langham  died  in  1833. 
Then  James  Hay,  his  son,  was  the  person  on  whom  the  Cottesbrook  estate  devolved. 
Now,  if  the  appointment  had  not  been  made,  James  Hay  Langham  would  have  been 
tenant  in  tail  male  of  the  testator's  estates  under  the  limitations  in  the  deed  of  1804 ; 
but,  under  the  will  of  1820  and  by  virtue  of  the  appointment,  he  was  made  tenant 
for  life  :  and  the  proviso  in  the  will  declared  that  if  any  person  who,  under  the 
limitations  of  the  will,  should  be  tenant  for  life  in  possession  of  the  manors  and 
hereditaments,  or  of  any  part  thereof,  which  were  appointed  by  the  will,  should,  at 
the  same  time,  become  entitled  to  the  settled  estates  of  Sir  James  Langham,  so  as  to 
be  in  the  actual  receipt  of  the  rents  thereof,  then  and  in  such  case  the  estates  and 
interests  thereinbefore  limited  to  every  such  [277]  tenant  for  life  should  cease  and 
determine.  That  is  a  proviso  respecting  the  tenant  for  life.  Then  the  testator 
speaks  of  the  case  of  the  tenant  in  tail,  and  adds  :  "  In  either  of  the  cases  last  before 
mentioned,  the  said  manors,  messuages,  lands,  tenements,  hereditaments  and  premises 
hereby  directed,  limited  and  appointed  as  aforesaid,  shall  immediately  thereupon  go 
over  to  the  person  next  in  remainder  under  the  limitations  aforesaid,  in  the  same 
manner  as  the  said  person  so  next  in  remainder  would  take  the  same  by  virtue  of 
this  my  will,  if  the  person  so  becoming  entitled  to  the  said  settled  estates  of  the  said 
Sir  James  Langham,  being  tenant  for  life,  was  dead,  or,  being  tenant  in  tail,  was 
dead  without  issue  male."  There  seems  to  be  no  doubt  whatever  that,  immediately 
upon  James  Hay  Langham  coming  into  possession  of  the  settled  estates,  his  interest 
in  the  estates  under  the  will  ceased  :  and  that,  in  fact,  has  raised  the  question.  But 
then  it  is  to  be  observed  that,  in  the  deed  of  1804,  the  clause  was :  "That  in  case  the 
said  James  Langham  or  any  issue  male  of  his  body  shall  become  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  and  profits  of  the  family  estates  late  of  the 
said  Sir  James  Langham,  deceased,  to  the  amount  of  £1000  per  annum  over  and 
above  all  outgoings  and  reprizes,  then  and  in  every  such  case,  the  use,  limitation  and 
estate,  uses,  limitations  and  estates  hereinbefore  expressed,  declared  and  contained  of 
and  concerning  the  said  hereditaments  and  premises  whereof  a  fine  and  recovery  are 
covenanted  and  intended  to  be  levied  and  suffered  as  aforesaid,  to  or  for  the  benefit 
of  him  or  them  who  shall  so  become  entitled  to  the  possession  or  to  the  receipt  of  the 
rents  and  profits  of  the  family  estates  late  of  the  said  Sir  James  Langham  or  any  of 
them,  to  the  amount  of  £1000  per  annum  as  aforesaid,  and  to  or  for  the  benefit  of 
the  issue  male  of  such  person  or  persons  so  [278]  becoming  entitled,  shall  cease, 
determine  and  be  absolutely  null  and  void ;  and  then  and  in  every  such  case  all  and 
singular  the  said  hereditaments  and  premises  shall,  immediately  thereupon,  from  time 
to  time,  divest  out  of  the  person  or  persons  so  becoming  entitled,  and  shall  go  over 
in  such  and  the  like  manner,  to  all  intents  and  purposes,  as  if  such  person  or  persons 
so  becoming  entitled  were  actually  dead  without  issue  male."  On  the  part  of  the 
heir  of  Herbert  Hay,  under  the  will  it  is  insisted  that  he  is  entitled  ;  but  then  the 
argument  for  him  is  this,  that  the  effect  of  the  shifting  clause  is  to  destroy  the  life- 
estate  of  Sir  James  Hay  Langham,  to  preserve  the  estate  of  the  trustees  to  preserve 
contingent  remainders,  and,  nevertheless,  to  give  to  the  person  who  would  take  in  re- 
mainder, provided  there  was  no  issue  of  Sir  James  Hay  Langham,  those  rents  and  profits 
which,  on  the  face  of  the  trust  to  preserve  contingent  remainders,  were  to  be  for  the 
benefit  of  Sir  James  Hay  Langham ;  which  appears  to  me  to  have  the  effect  of 
making  the  heir  of  Herbert  Hay  take,  immediately,  as  the  next  person  in  remainder, 
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notwithstanding  the  estate  in  the  trustees  to  preserve  contingent  remainders  for  the 
benefit  of  the  first  and  other  sons  of  Sir  James  Hay  Langham  ;  which  I  take  to  be 
contrary  to  law,  and,  moreover,  to  involve  this  sort  of  contradiction  ;  namely,  that 
though  the  trustees  were  to  take  the  rents  and  profits  for  the  benefit  of  Sir  James 
Hay  Langham  and  his  estate  and  interest  is  to  cease,  yet  they  are  to  hold  them  for 
the  benefit  of  persons  for  whom  they  are  in  no  sense  trustees,  any  otherwise  than  as 
they  might  be  trustees,  in  the  first  instance,  to  preserve  the  estate  limited  contingently 
to  the  first  and  other  sous  of  Sir  James  Hay  Langham,  and  so,  if  it  were  necessary, 
preserve  the  estate  to  the  right  heirs  of  Herbert  Hay,  but  ia  no  other  manner 
whatever. 

[279]  It  appears  to  me  that  it  is  quite  impossible  to  argue  the  case  on  behalf  of  the 
heir  of  Herbert  Hay,  without  running  into  a  manifest  inconsistency,  and  without,  in 
eflFect,  contradicting  the  principle  of  Hopkins  v.  Hopkins  and  other  cases  of  that  kind,  which 
are  unquestionable.  It  appears  to  me  that  the  real  effect  of  Sianky  v.  Stanley,  Doe  v. 
Heneage  and  Carr  v.  Lord  Eiroll  is  this,  that  the  Courts  are  bound  to  construe  the 
words  of  cesser  as  near  as  they  possiblj^  can,  in  their  simple  and  ordinary  sense,  and 
my  opinion  is  that  there  is  no  mode  whatever  of  construing  the  words  of  cesser  in  the 
will  of  Mr.  Tutte,  which  can  have  the  effect  of  giving  any  interest  to  the  right  heirs 
of  Herbert  Hay. 

The  question  then  is  this,  whether,  under  the  limitations  in  the  deed  of  1804,  the 
person  who  is  entitled  to  take  is  Mr.  Herbert  Langham  or  Mr.  Langham  Christie. 
Now,  with  respect  to  that,  I  think  that  the  point  is  reasonably  clear ;  and,  if  the 
parties  wish  it,  I  will  state  my  opinion,  leaving  them  then  to  take  the  opinion  of  a 
Court  of  law ;  or,  if  the  parties  prefer  it,  I  will  not  give  my  opinion  and  send  the 
question  to  a  Court  of  law. 

Mr.  Knight  Bruce  said  he  wished  that  a  case  should  be  sent  to  a  Court  of  law, 
unprejudiced  by  His  Honor's  opinion. 

Mr.  Jacob  said  that  it  was  not  the  course  of  the  Court  to  send  a  case  to  law, 
unless  it  wanted  the  assistance  of  a  Court  of  law  to  enable  it  to  decide  on  the  point 
in  dispute,  and  the  question  arose  upon  the  limitation  of  a  legal  estate ;  neither  of 
which  circumstances  existed  in  this  case ;  for  His  Honor  thought  the  point  was 
reasonably  clear,  and  all  the  limitations  in  the  will  were  [280]  limitations  of  equitable 
estates,  the  legal  fee  having  been  vested  in  the  Plaintiffs  and  A.  H.  Strong  at  the 
commencement  of  the  will. 

The  Vice-Ch.a.N'CELLOR.  It  is  perfectly  true  that  the  question  relates  to  an 
equitable  interest ;  but  nevertheless  the  right  depends  upon  the  true  construction  of 
the  shifting  clause  in  the  deed  of  1804 ;  and  though  I  have  very  little  doubt  as  to 
the  construction  of  it,  still  if  Mr.  Knight  Bruce  presses  for  a  case  to  be  sent  to  law, 
I  do  not  see  how  I  can  refuse  it. 

The  decree  was  drawn  up  in  the  following  words :  Declare  the  will  of  the  Rev. 
Francis  Tutte,  the  testator  in  the  pleadings  named,  well  proved,  and  that  the  same 
ought  to  be  established  and  the  trusts  thereof  performed.  Declare  that,  according 
to  the  true  construction  of  the  testator's  will,  the  rents  and  profits  of  the  testator's 
copyhold  estates,  as  from  the  14th  day  of  April  1833,  the  time  when  the  Defendant, 
Sir  James  Hay  Langham,  became  entitled  to  the  settled  estates  of  Sir  James  Langham 
of  Cottesbrook  Hall,  so  as  to  be  in  the  actual  receipt  of  the  rents  thereof,  to  the  time 
of  the  decease  of  the  said  Sir  James  Hay  Langham  or  until  he  should  have  male  issue, 
passed  by  the  residuary  de%-ise  in  the  will  to  Alexander  Hale  Strong,  deceased,  and 
the  Plaintiffs,  Frederick  Edward  Morrice  and  Arnold  Wainwright,  in  equal  third 
parts,  in  manner  and  according  to  the  directions  and  trusts  of  the  will.  And  declare 
that  the  rents  and  profits  of  the  freehold  estates  in  question  in  these  suits,  accrued 
and  to  accrue  during  the  same  period  or  any  part  thereof,  were  not  disposed  of  by  the 
said  will,  and  that  the  same  belong  to  the  person  or  persons  who  would  have  been 
entitled  to  such  estates  [281]  under  the  indenture  of  the  12th  day  of  April  1804  in 
the  pleadings  mentioned,  in  default  of  any  appointment  by  the  testator  Francis  Tutte, 
in  exercise  of  the  power  therein  contained.  Order  that  a  case  be  made  for  the 
opinions  of  the  Barons  of  the  Court  of  Exchequer,  and  that  the  questions  in  such  case 
be:  whether,  under  the  limitations  contained  in  the  said  indenture  of  the  12th  day 
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of  April  1804  and  the  proviso  therein,  supposing  the  appointment  to  have  been  made 
by  the  said  Francis  Tutte  in  exercise  of  the  power  therein  contained,  the  Defendant, 
Herbert  Langham,  is  now  entitled  to  any  and  what  estate  in  the  freehold  hereditaments 
comprised  in  the  said  indenture,  and  whether  the  said  Defendant  Langham  Christie, 
is  now  entitled  to  any  and  what  estate  in  the  said  freehold  hereditaments,  &c.(l) 

Note. — The  case  directed  by  the  decree  in  this  cause  to  be  made  for  the  opinion 
of  the  Barons  of  the  Exchequer  was  argued  in  April  1841. 

The  Barons  certified  that,  under  the  limitations  in  the  indenture  of  the  12th  of 
April  1804,  Herbert  Langham,  upon  the  death  of  Francis  Tutte,  did  not  become 
entitled  to  any  estate  in  the  hereditaments  therein  comprised,  and  that  Langham 
Christie,  on  the  death  of  Francis  Tutte,  became  entitled  to  an  estate  for  life  in  the 
said  hereditaments:  see  8  Mees.  &  Wels.  194. 


[282]     Piper  v.  Gittens.     Noi:  18,  1840. 

Practice.     Dismissal.     Costs. 

On  the  25th  of  July  the  Defendant  served  a  notice  of  motion  to  dismiss,  to  be  made 
on  the  29th,  the  next  seal.  On  the  27th  Plaintiff  replied,  and  tendered  20s.  costs 
to  Defendant,  which  the  Defendant  refused  to  accept  until  he  had  ascertained 
whether  he  ought  to  do  so  or  not,  and  the  whole  of  the  28th  was  allowed  him  for 
that  purpose.  At  eight  o'clock  in  the  evening  of  the  28th  Plaintiff  instructed 
counsel  to  appear  on  the  motion.  At  ten  in  the  morning  of  the  29th  Defendant 
said  he  would  accept  the  costs.  The  Court  held  that  he  was  too  late,  and  ordered 
him  to  pay  the  costs  of  the  motion,  minus  20s. 

On  the  25th  of  July  the  Defendant  served  the  Plaintiff  with  notice  of  a  motion 
to  be  made  on  the  29th,  which  was  the  then  next  seal  day,  to  dismiss  the  bill  for  want 
of  prosecution.  On  the  27th  the  Plaintiff  filed  a  replication  ;  and,  on  the  morning 
of  the  28th,  tendered  to  the  Defendant's  solicitor  20s.  costs.  The  solicitor  declined 
to  accept  the  costs  until  he  had  ascertained  whether  he  ought  to  accept  them  or  not : 
and  the  whole  of  the  2Sth  was  allowed  him  for  that  purpose.  Between  eight  and 
nine  o'clock  in  the  evening  of  that  day  the  Plaintiff's  solicitor,  not  having  received 
any  further  communication  from  the  Defendant's  solicitor,  delivered  a  brief  to  counsel 
to  appear  upon  the  motion.  At  ten  o'clock  in  the  morning  of  the  29th  the  Defendant's 
solicitor  said  he  would  accept  the  costs ;  but  was  then  told  that  he  was  too  late,  as  the 
Plaintiff's  brief  had  been  delivered  to  counsel  on  the  preceding  evening. 

Mr.  Lowndes,  for  the  motion,  said  that  the  Defendant's  "solicitor  was  allowed  thr 
whole  of  the  28th  to  consider  whether  he  would  accept  the  costs  or  not ;  and,  therefore, 
the  Plaintiff's  solicitor  was  too  precipitate  in  delivering  his  brief  to  counsel  on  that  day. 

Mr.  Knight  Bruce,  for  the  Plaintiff,  said  that  the  whole  day  meant  only  tlie 
business  hours,  and  that  the  next  day  was  the  seal  day. 

The  Vice-Chancellor  said  that  if  the  Defendant's  solicitor  was  to  have  the 
whole  day  to  consider  whether  he  would  accept  the  costs  or  not,  he  ought  to  have 
given  his  decision  on  that  day,  between  eight  and  nine  o'clock  at  the  latest :  and  he 
ordered  the  Defendant  to  pay  the  costs  of  the  motion,  minus  20s. 

(1)  An  appeal  is  pending  in  the  House  of  Lords  against  this  decree.  [See  the 
case  on  appeal,  11  CI.  &  Fin.  667.] 
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[283]    Brown  v.  Douglas.    Nm.  23,  25,  1840. 

[S.  C.  10  L.  J.  Ch.  14  ;  4  Jur.  1200.     For  subsequent  proceedings,  see  12  Sim.  6.] 

Pleading.     Multifaricmsness.     Creditors'  Suit.     Executor.     Parties. 

A.,  B.,  C.  and  D.  were  co-partners.  A.  and  B.  died,  and  soon  afterwards  C.  and  D. 
became  bankrupt.  M.,  who  was  a  creditor  of  the  firm  at  the  deaths  of  A.  and  B. 
and  at  the  bankruptcy,  filed  a  bill,  on  behalf  of  himself  and  all  the  other  creditors 
of  A.  and  B.,  against  the  executors  (who,  however,  had  not  proved)  and  devisees  of 
both  A.  and  B.  and  the  assignees  of  the  bankrupts,  for  the  purpose  of  having  the 
real  and  personal  assets  of  both  A.  and  B.  applied  in  payment  of  their  joint  and 
separate  debts.  Held,  that  the  administration  of  the  two  estates  might  be  com- 
prised in  one  suit,  and  therefore  a  demurrer  for  multifariousness  was  overruled. 
An  objection,  however,  made  ore  tenus,  that  no  properly  constituted  personal 
representatives  of  A.  and  B.  were  parties,  was  allowed  ;  but  the  Court  did  not  give 
the  Plaintiff  the  costs  of  the  demurrer  on  the  record,  but  merely  allowed  the 
demurrer  ore  tenus  without  costs. 

In  1839  Douglas,  Sedgwick,  "Weatherby  and  four  other  persons  carried  on  the 
business  of  cotton  spinners,  in  co-partnership,  at  Holywell  in  Flintshire,  under  the 
firm  of  Douglas,  Smalley  &  Co.  ;  and  Douglas  and  Weatherby  carried  on  the  same 
business,  in  co-partnership,  at  Pendleton  in  Lancashire,  under  the  firm  of  W.  Douglas 
cV  Co.  Sedgwick  died  on  the  3d  and  Douglas  on  the  21st  of  October  in  that  year. 
In  April  following  the  surviving  partners  became  bankrupt.  At  the  deaths  of 
Sedgwick  and  Douglas,  and  at  the  time  of  the  bankruptcy,  a  debt  was  due,  from  each 
of  the  two  firms,  to  the  Manchester  Joint  Stock  Banking  Company.  The  company 
proved,  under  the  fiat,  the  debt  due  from  Douglas,  Smalley  &  Co.  ;  but  had  received 
no  dividend  on  that  proof ;  and  they  had  not  proved,  against  Weatherby's  separate 
estate,  the  debt  due  from  W.  Douglas  &  Co. 

The  Vjill  was  filed  by  the  banking  company,  in  the  name  of  one  of  their  public 
officers,  against  the  executors  of  Douglas  and  of  Sedgwick,  the  widow  and  son  of  the 
former,  who  were  interested  in  his  real  estates  under  his  will,  the  assignees  of  the 
bankrupts,  and  two  other  persons  with  whom  Douglas's  son,  after  [284]  his  father's 
death  and  before  the  issuing  of  the  fiat,  had  deposited  the  title-deeds  of  his  father's 
real  estates  as  a  security  for  a  debt  alleged  to  be  due  to  those  two  persons  from 
Douglas,  Smalley  &  Co.  :  and,  after  stating  as  above,  it  alleged  that  the  estate  of  the 
bankrupts  distributable  under  the  fiat  would  not  be  sufficient  to  pay  the  full  amount 
of  their  debts ;  but,  after  all  such  joint  estate  should  have  been  distributable  under 
the  fiat,  and  after  Weatherby's  separate  estate  should  have  been  administered,  a 
considerable  part  of  the  debts  of  the  bankrupts  and  their  late  partners  would  be  left 
unpaid  :  that  Sedgwick  had  made  a  will  and  appointed  J.  Stanton  executor  thereof : 
that  it  had  not  been  proved  in  the  Ecclesiastical  Court ;  but  Stanton,  as  the  executor 
named  therein,  had  possessed  himself  of  the  testator's  personal  estate  to  a  considerable 
amount,  and  ought  to  apply  the  same  in  payment  of  the  testator's  funeral  expenses 
and  debts  in  a  due  course  of  administration  :  that  Douglas  had  made  a  will  and 
thereby  devised  his  real  estates  to  his  son,  charged  with  an  annuity  to  his  widow, 
and  appointed  his  widow  and  son  and  Weatherby  his  executors  :  that  they  or  any 
of  them  had  not  proved  the  last-mentioned  will  in  the  proper  or  any  Ecclesiastical 
Court ;  but  had  taken  upon  themselves  the  execution  thereof,  and  possessed  them- 
selves of  their  testator's  personal  estate  sufficient  to  pay  his  funeral  and  testamentary 
expenses  and  debts,  or  a  considerable  part  thereof;  and,  without  proving  the  will, 
were  proceeding  to  convert  such  personal  estate  into  money  :  that  Douglas's  son,  as 
his  heir  or  as  his  devisee,  had  entered  into  the  possession  of  his  real  estates  :  that 
Douglas,  at  his  death,  was  a  trader  within  the  meaning  of  the  bankrupt  laws,  and, 
therefore,  all  his  real  estate  was  subject,  in  equity,  to  the  payment  of  his  simple 
contract  debts.  The  bill  prayed  that  it  might  be  declared  that  the  estates  of 
Sedgwick  [285]  and  Douglas,  respectively,  were  liable  in  equity  to  the  payment  of 
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so  much  of  their  late  partnership  debts  as  were  due  at  their  respective  deaths  and 
still  remained  unpaid  :  that  an  account  might  be  taken  of  what  was  due  from  them, 
respectively,  and  their  partners,  to  the  banking  company  and  to  their  other  joint  and 
separate  creditors,  and  also  of  their  personal  estates  possessed  by  their  respective 
executors,  and  of  Douglas's  real  estates  and  the  rents  thereof  received  by  his  son  ; 
and,  if  his  personal  estate  should  be  insufficient  to  pay  his  debts,  that  his  real  estates 
might  be  sold  and  the  proceeds  applied  to  make  up  the  deficiency  ;  that  the  title- 
deeds  thereof  might  be  delivered  up  and  deposited  in  the  Master's  office  for  safe 
custody  ;  that  it  might  be  ascertained  whether  the  holders  of  the  deeds  had  any  and 
what  lien  thereon  or  on  Douglas's  real  estates,  and  that  the  priority  and  extent  of 
such  lien  might  be  ascertained  and  declared  :  that  it  might  be  also  declared  that  any 
charge  or  incumbrance  on  the  said  estates  made  by  Douglas's  son,  since  his  father's 
death,  was  subject  to  the  payment  of  his  father's  debts  and  the  rights  of  his  creditors 
in  respect  thereof :  that  his  executors  might  be  restrained  from  further  intermeddling 
with  his  personal  esta,te,  and  especially  from  selling  his  pictures,  library,  plate,  &c.  : 
that  a  receiver  might  be  appointed  of  his  real  estates  and  of  his  and  Sedgwick's 
personal  estates,  and  that  their  personal  estates  and  Douglas's  real  estates,  so  far  as 
might  be  necessary,  might  be  applied  in  payment  of  their  respective  funeral  and 
testamentary  expenses,  and  of  their  debts,  as  well  joint  as  separate,  in  a  due  course 
of  administration. 

Douglas's  widow  and  son  demurred  for  want  of  equity  and  for  multifariousness. 

[286]  Mr.  Jacob  and  Mr.  James  Russell,  in  support  of  the  demurrer.  The 
Plaintiff  is  affecting  to  sue  on  behalf  of  all  the  creditors  of  Douglas,  and  also  of  all 
the  creditors  of  Sedgwick.  The  estates  of  the  two  debtors  are  separate  ;  but  it 
happens  that  one  creditor.  Brown,  has  a  claim  against  both  of  them.  There  may  be, 
however,  and  there  are,  no  doubt,  other  creditors  who  have  claims  against  only  one 
of  the  estates.  The  accounts  of  one  estate  and  the  claims  upon  it  may  be  simple  and 
few  in  number  ;  but  the  accounts  of  the  other  and  the  claims  upon  it  may  be  very 
complicated  and  numerous  :  and,  if  both  the  estates  were  to  be  administered  in  one 
suit,  the  claimants  on  the  one  would  have  to  wait  for  the  satisfaction  of  their  demands, 
until  the  intricate  accounts  of  the  other  estate  were  taken,  and  the  numerous  and 
complicated  claims  upon  it  were  ascertained.  Turner  v.  RoMnson  (1  Sim.  &  Stu.  313), 
Marcos  v.  Peh'er  {ante,  vol.  iii.  p.  466). 

Secondly,  there  is  no  equity  against  the  demurring  Defendants.  They  have  not 
proved  their  testator's  will  :  and,  supposing  them  to  be  executors  de  son  tort,  which 
they  are  not,  still  they  cannot  be  sued  by  a  creditor.  They  are  debtors  to  the  estate 
and  may  be  sued  by  the  personal  representative,  when  there  is  one  properly  consti- 
tuted ;  but  they  cannot  be  sued  by  a  creditor,  and  certainly  not  in  a  suit  to  which 
no  personal  representative  of  the  deceased  debtor  is  a  party.  Simons  v.  Mihiian 
{ante,  vol.  ii.  p.  241). 

Mr.  Knight  Bruce  and  Mr.  Teed,  for  the  Plaintiff,  contended  that  the  bill  was 
rightly  constructed  according  to  the  principles  of  the  Court,  as  they  were  to  be 
de-[287]-duced  from  IFilkinson  v.  Henderson  (1  Myl.  &  Keen,  582),  Stephenson  v. 
Chiswell  (3  Ves.  566),  Gray  v.  Cliiswell  (9  Ves.  118),  Winter  v.  Innes  (4  Myl.  &  Cr. 
101  ;  see  109),  and  Campbell  v.  Mackay  {ante,  vol.  vii.  p.  564  ;  and  1  Myl.  &  Cr.  603). 
Secondly,  that  the  objection  that  no  personal  representative  of  either  of  the  deceased 
partners  was  before  the  Court  was  an  objection  for  want  of  parties,  not  for  want  of 
equity  ;  and,  if  the  demurrer  was  allowed  on  that  ground,  it  must  be  allowed  without 
costs  as  being  a  demurrer  ore  tenus.     Mortimer  v.  Fraser  (2  Myl.  &  Cr.  173). 

A^ov.  25.  The  Vice-Chancellor  [Sir  L.  Shadwell].  In  this  case  it  appears  that 
Sedgwick,  Douglas,  Weatherby  and  four  other  persons  carried  on  a  partnership 
together,  and  Douglas  and  Weatherby  carried  on  a  separate  partnership  by  themselves  ; 
and  the  partnership  of  the  seven  and  the  partnership  of  the  two  became  indebted  to 
that  company  which  the  Plaintiff,  Brown,  represents.  Then  Sedgwick  died  ;  and 
Douglas  died  very  shortly  afterwards.  After  their  deaths  a  fiat  in  bankruptcy  issued 
against  the  remaining  five  partners  of  the  first-mentioned  partnership,  comprehending, 
therefore,  Weatherby,  who  was  the  partner  with  Douglas  in  the  partnership  of  the 
two.  In  this  state  of  circumstances  the  bill  has  been  filed  by  a  gentleman  who  repre- 
sents a  banking  company,  to  which  the  partnerships  were  indebted  at  the  deaths  of 
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Sedgwick  and  Douglas,  seeking  relief  against  the  personal  estate  of  Sedgwick  and 
against  the  real  and  personal  assets  of  Douglas ;  and  to  that  bill  the  assignees  of  the 
bankrupts  are  made  parties.  A  demurrer  has  been  filed  by  two  of  the  parties  inter- 
ested in  the  real  [288]  estate  of  Douglas,  and  who  are  also  named  as  his  executors  ; 
and  the  demurrer  assigns,  for  the  reasons  upon  the  record,  want  of  equity  and 
multifariousness  ;  and  there  was  also  a  reason  assigned,  ore  tenu^,  at  the  Bar,  namely, 
that  there  was  a  defect  of  parties. 

The  principal  objection  that  was  made  to  the  bill  was  that  it  was  multifarious  ; 
but,  in  my  opinion,  that  objection  cannot  be  sustained.  I  have  fully  considered  the 
subject  since  the  case  was  argued,  and  it  appears  to  me  to  have  been  completely  settled 
by  the  case  of  Gi'ai/  v.  Chiswell  that,  where  a  partnership  becomes  indebted,  the  rule 
is  that  the  joint  estate  must  first  be  applied  in  payment  of  the  joint  debts,  and  then 
that  the  surplus  of  the  separate  estate  of  each  partner,  which  may  remain  after  pay; 
ment  of  the  separate  debts  of  that  partner,  is  contributable  to  supply  the  deficiency 
of  the  joint  estate  to  pay  the  joint  debts.  In  principle,  the  very  point  which  is  made 
by  this  demurrer  was  decided  by  Sir  John  Leach  in  the  case  of  IVUkinson  v.  Henderson. 
There  Shepherd  &  Hartley  had  been  partners  together,  and  were  indebted.  Shepherd 
died,  and  the  bill  was  filed  by  a  joint  creditor,  on  behalf  of  himself  and  all  the  other 
joint  creditors  of  Shepherd  &  Hartley  against  Hartley,  the  surviving  partner,  and  the 
representative  of  Shepherd,  for  the  purpose  of  having  the  partnership  debts  paid  out 
of  Shepherd's  estate  :  and  it  was  held  by  Sir  John  Leach  that  the  bill  was  right  in 
point  of  form.  That  decision  seems  to  me  to  be  precisely  in  point ;  and,  therefore, 
my  opinion  is  that  the  Plaintiff'  in  this  case,  though  he  sues  on  behalf  of  himself  and 
all  other  the  creditors  of  the  two  deceased  co-partners  (which  means  the  joint  as  well 
as  the  separate  creditors),  is  entitled  to  that  more  ample  relief  which  he  has  sought 
by  his  prayer  against  both  the  separate  estates  and  the  joint  [289]  estates.(l)  The 
result  is  that  I  am  bound  to  disallow  the  grounds  of  demurrer  which  are  assigned  upon 
the  record. 

Then  the  demurrer  ore  tenus  is  for  want  of  parties.  It  is  perfectly  manifest  that 
this  bill  has  been  defectively  constructed,  because  it  is  obvious  that  the  suit  cannot 
proceed  without  a  representative  both  of  Sedgwick  and  of  Douglas.  What  is  repre- 
sented is  that  the  persons  who  are  named  as  executors  in  the  will  of  Douglas  have 
not  nor  have  any  of  them  proved  the  will ;  an  averment  which  is  quite  consistent 
with  the  fact  that  administration,  cum  testamento  annexe,  may  have  been  granted  of 
his  personal  estate. 

I  have  looked  at  the  case  of  Mortimer  v.  Fraser,  and  also  at  the  cases  which  Mr. 
Fry,  the  registrar,  supplied  the  Lord  Chancellor  with  when  the  matter  was  before 
him ;  and  it  appears  to  me  that  there  is  no  general  rule  to  be  extracted  from  those 
cases.  The  Lord  Chancellor  appears  to  have  approved  of  what  was  done  by  the 
Court  below  in  hearing  the  demurrer  in  Mortimer  v.  Fraser,  where  the  demurrer 
on  the  record  was  overruled  ;  but  the  demurrer,  as  it  is  called,  ore  tenus,  was  allowed  ; 
and  in  that  case  the  demurrer  on  the  record  was  overruled  with  costs,  and  the 
demurrer,  oi-e  tenus,  was  allowed  without  costs.  I  apprehend  that  the  phraseology  is 
not  quite  correct,  because,  in  fact,  there  is  but  one  demurrer.  Certain  reasons  are 
assigned  on  the  record  in  support  of  the  demurrer ;  and  other  reasons  are  assigned  at 
the  Bar ;  but  still  it  is  but  one  demurrer.  It  does  not  appear,  from  the  report  of 
Mortimer  v.  Fraser,  what  was  the  precise  form  of  the  bill. 

[290]  With  respect  to  this  present  bill,  I  am  very  much  disposed  to  think  that, 
after  it  had  passed  from  the  hands  of  counsel,  some  finishing  touches  were  given  to  it 
by  parties  who  thought  they  knew  either  more  of  the  case  or  more  of  the  law  than 
the  counsel  did  ;  and  the  effect  is  that  the  bill,  so  far  from  being  improved,  has  been 
made  palpably  defective. 

I  think  that  the  defect,  which  has  been  taken  advantage  of  by  assigning  the 
reason  in  support  of  the  demurrer  at  the  Bar,  namely,  the  want  of  parties,  is  so  per- 
fectly obvious  that  I  ought  to  do  this,  namely,  to  allow  the  demurrer  on  the  ground 
stated  at  the  Bar,  gi\-ing  no  costs.  For  as,  if  the  demurrer  had  been  overruled  for 
the  reasons  which  are  assigned  on  the  record,  I  should  have  overruled  it  with  costs ; 

(1)  No  relief  was  prayed  against  the  joint  estates. 
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so  I  should  have  allowed  a  demurrer  for  want  of  parties  with  costs.  Therefore,  the 
fair  way  is  merely  to  allow  the  demurrer  for  want  of  parties  without  costs ;  but  I 
shall  give  the  Plaintiff  liberty  to  amend  generally. 

The  order  was  drawn  up  as  follows :— The  matter  of  the  demurrer  put  in  by  the 
Defendants  Ann  Douglas  and  J.  H.  Douglas,  to  the  Plaintiffs  bill,  coming  on  this  day 
to  be  argued  before  this  Court  in  the  presence  of  counsel  learned  for  the  Plaintiff  and 
for  the  said  Defendants,  and  the  said  demurrer  being  opened,  upon  debate  of  the 
matter  and  hearing  what  was  alleged  by  the  said  counsel  on  both  sides,  this  Court 
held  the  said  demurrer  to  be  good  and  sufficient,  and  doth  therefore  order  that  the 
same  do  stand  and  be  allowed  for  want  of  parties,  but  without  costs  ;  and  it  is  ordered 
that  the  Plaintiff  be  at  liberty  to  amend  his  bill,  as  he  may  be  advised,  on  payment 
of  20s.  costs  to  the  said  Defendants,  and  undertaking  to  amend  the  same  within  six 
weeks  from  this  time. 

[291]     Kekewich  v.  Langston.     Nov.  27,  30,  Dec.  4,  1840. 

Deed.     Construction.     Settlement.     Maintenance. 

By  a  marriage  settlement,  sums  of  stock,  the  wife's  property,  were  settled  in  trust  for 
the  husband  during  the  joint  lives  of  himself  and  his  wife ;  with  remainder  to  the 
survivor  for  life  ;  and  it  was  declared  that  if  the  husband  should  survive  and  marry 
a^ain,  and  there  should  be  issue  of  the  marriage  then  living,  his  life  interest  in  a 
moiety  of  the  funds  should  cease,  and  that  moiety  should  he  ti-anaferred  to  the  same 
jK'rsons,  and  be  applied  to  the  like  purposes  and  in  the  like  manner,  as  it  would  be  trans- 
ferable and  applicable  to  if  the  husbaiul  were  dead.  Then  followed  trusts  of  the 
funds  for  the  children  as  the  husband  and  wife  should  jointly  appoint,  and  as  the 
survivor  should  appoint ;  and,  in  default  of  any  appointment,  for  all  the  children 
{except  an  eldest  or  only  son,  who  far  the  time  being  should  become  entitled,  in  possession  or 
remainder,  to  the  husband's  real  estates  under  a  deed  of  even  date),  the  shares  to  be 
vested  in  the  children  at  the  usual  periods,  but  not  to  be  transferred  until  the  death  of 
the  surviving  parent.  And  it  was  declared  that,  after  the  death  of  both  parents,  the 
trustees  should  apply  so  much,  as  they  should  think  fit,  of  the  income  of  each 
child's  share,  until  its  share  should  become  transferable,  for  its  maintenance,  and 
should  accumulate  the  surplus  :  and  the  trustees  were  empowered,  after  the  death 
of  both  parents,  to  advance  the  children  out  of  the  capital  of  their  shares,  notwith- 
standing they  should  be  under  21.  The  wife  died.  There  was  issue  of  the 
marriage  four  sons  and  three  daughters,  all  infants.  The  husband  appointed  part 
of  the  funds  to  his  eldest  son,  and  then  married  again.  The  Court  refused  to  direct 
(without  a  reference  as  to  the  husband's  ability)  the  income  of  the  moiety  of  the 
funds  which  the  husband  forfeited  by  marrying  again,  to  be  applied  for  the 
children's  maintenance,  there  being,  in  consequence  of  the  exception  of  an  eldest 
or  only  son,  &c.,  a  suspension  of  the  trust  for  the  benefit  of  the  children,  during 
the  father's  lifetime. 

By  the  settlement  on  the  marriage  of  Mr.  and  Mrs.  Kekewich,  dated  the  31st  of 
March  1820,  sums  of  stock  to  a  large  amount,  the  lady's  property,  were  settled  in 
trust  for  Mr.  Kekewich  during  the  joint  lives  of  himself  and  his  wife,  and  for  the 
survivor  of  them,  for  his  or  her  life  ;  and  it  was  declared  that,  in  case  Mr.  Kekewich 
should  survive  his  wife,  and,  after  her  decease,  should  intermarry  with  any  other 
woman,  then  and  in  such  case,  and  also  in  case  there  should  be  any  children  or  child 
of  [292]  Mr.  and  Mrs.  Kekewich,  or  the  issue  of  any  such  children  or  child  living  at 
the  time  of  the  marriage  again  of  Mr.  Kekewich,  then,  from  and  immediately  after 
his  so  marrying  again,  his  life-estate  in  one  moiety  of  the  dividends  of  the  trust  funds 
should  absolutely  cease  and  determine,  and,  then  and  from  thenceforth,  one  moiety  of 
the  trust  funds  and  also  one  moiety  of  the  dividends  thereof,  should  be  paid  and  transferred 
to  sMh  and  the  same  persons,  and  he  applied  to  such  and  the  like  piiiposes,  and  in  such  and 
the  like  manner,  as  the  same  would  have  been  payable,  transferable  or  applicable  to,  in  case 
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Mr.  Kekeuich  had  been  actually  dead,  anything  therein  contained  to  the  contrary  thereof 
notwithstanding  :  and  it  was  further  declared  that,  from  and  after  the  decease  of  the 
.survivor  of  Mr.  and  Mrs.  Kekewich,  the  trustees  should  stand  possessed  of  the  trust 
funds,  upon  trust  for  all  and  every  or  such  one  or  more  of  the  children  of  Mr.  and 
Mrs.  Kekewich,  and  for  all  and  every  or  such  one  or  more  exclusively  of  the  other  or 
others  of  any  issue  (born  in  the  lifetime  of  Mr.  and  Mr.  Kekewich,  or  in  the  lifetime 
of  the  survivor  of  them)  of  any  such  child  or  children,  with  such  provision  for  their 
respective  maintenance  and  education,  and  at  such  age,  day  or  time,  or  respective 
ages,  days  or  times  (not  happening  after  21  years  to  be  computed  from  the  decease  of 
the  survivor  of  Mr.  and  Mrs.  Kekewich),  and,  if  more  than  one,  in  such  shares  and 
proportions,  and  subject  to  such  conditions,  restrictions  and  limitations  over  (such 
limitations  over  to  be  to  or  for  the  benefit  of  some  one  or  more  of  the  children  or  issue) 
as  Mr.  and  Mrs.  Kekewich  should  jointly  appoint,  and,  in  default  of  such  appoint- 
ment, then  as  the  survivor  of  them  should  appoint,  and  that,  in  default  of  any  such 
appointment,  then  the  trust  funds  should  be  upon  trust  for  all  and  every  of  their 
children  {except  an  eldest  or  only  son  who,  for  [293]  the  time  being,  sliould  be  entitled,  by 
virtue  of  a  certain  indenture  of  settlement  of  even  date  therewith,  to  the  manors  and  other 
hereditaments  therein  described  or  referred  to,  for  an  estate  tail  in  possession  or  in  remainder 
immediately  expectant  upon  the  determination  of  the  several  life-estates  thereby  created)  equally 
to  be  di\ided  among  them,  share  and  share  alike ;  and,  if  there  should  be  but  one 
such  child  (other  than  and  except  as  aforesaid),  then  for  such  only  child,  the  share  of 
every  son  to  be  vested  at  21,  and  the  share  of  every  daughter  to  be  vested  at  that 
age  or  on  marriage,  but  not  to  be  paid  or  transferred  until  the  death  of  the  surviving 
parent :  provided  that  if  there  should  be  more  than  one  child  who  should  become 
entitled  to  a  share  in  the  trust  funds,  and  any  of  them,  being  a  son  or  sons,  should 
die  or  become  an  eldest  or  only  son  for  the  time  being  entitled  as  aforesaid,  or,  being 
a  daughter  or  daughters,  should  die  before  the  share  or  shares  thereby  intended  for 
him,  her  or  them  respectively  should  so  become  vested  as  aforesaid,  then  (if  no 
direction  or  appointment  should  be  made  by  their  parents,  or  the  survivor  of  them, 
to  the  contrary),  as  well  the  original  share  thereby  intended  for  every  such  younger 
son  so  dying  or  becoming  an  eldest  or  an  only  son  and  so  entitled  as  aforesaid,  and 
for  every  such  daughter  so  dying  as  aforesaid,  as  also  the  share  or  shares  which,  by 
virtue  of  the  present  clause,  should  have  survived  or  accrued  to  him,  her  or  them 
respectively,  or  so  much  thereof  as  should  not  have  been  previously  applied  for  his, 
her  or  their  preferment  or  advancement  in  the  world  by  virtue  of  the  power  therein- 
after for  that  purpose  contained,  should  from  time  to  time  accrue  to  the  survivors 
and  surv"ivor  and  others,  and  other  of  such  children  (not  being  an  eldest  or  only  son 
for  the  time  being  entitled  as  aforesaid),  and,  as  far  as  circumstances  would  admit, 
should  vest  in  and  be  paid  to  him,  [294]  her  or  them  (if  more  than  one)  in  equal 
shares,  at  such  time  or  times,  and  in  such  manner  as  was  thereinbefore  declared  con- 
cerning his,  her  or  their  original  shares  of  the  trust  premises  and  the  interest, 
dividends  and  annual  produce  thereof.  And  it  was  also  declared  that,  after  the  decease 
of  Mr.  and  Mrs.  Kekewich,  the  trustees  should  stand  possessed  of  the  trust  funds,  or  of 
the  unappointed  parts  thereof,  upon  trust  to  pay  and  apply  the  interest  and  dividends 
of  the  respective  shares  therein  of  the  said  children,  for  and  towards  their  mainten- 
ance and  education  until  their  respective  shares  should  become  payable  or  transferable, 
or  to  pay  and  apply  so  much  of  such  interest  and  dividends  as  the  trustees  should,  in 
their  discretion,  think  fit :  and,  in  case  the  whole  of  the  interest  and  dividends  of  any 
child's  share  should  not  be  applied  for  his  or  her  maintenance  and  education,  then 
the  surplus  thereof  should,  from  time  to  time  be  laid  out,  when  the  same  should  amount  to  a 
competent  sum,  on  real  or  Parliamentary  or  Government  security,  at  interest,  in  the  names  of 
the  trustees  who  should  be  possessed  thereof  upon  the  same  trusts,  and  with,  under  and  subject 
to  the  same  powers,  provisoes  and  declarations  as  were  therein  contained  concerning  the 
share  from  which  such  surplus  of  interest  or  dividends  should  arise,  or  as  near  thereto 
as  the  circumstances  of  the  case  would  permit :  and  the  trustees  were  empowered,  at 
any  time  or  times  after  the  decease  of  the  survivor  of  Mr.  and  Mrs.  Kekeimch  (or  in  their 
lifetimes,  or  in  the  lifetime  of  the  survivor  of  them,  if  they  or  such  survivor  should 
so  direct),  to  levy  and  raise  out  of  the  trust  funds,  or  out  of  the  unappointed  parts 
thereof,  any  part  (not  exceeding  one-half)  of  the  share  or  shares  therein  of  any  son  or 
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sons  of  the  marriage,  notwithstanding  he  or  they  should  not  have  then  attained  21, 
and  to  pay  and  apply  the  money  so  to  be  raised  for  the  preferment  or  advancement 
in  the  [295]  world,  or  otherwise  to  or  for  the  benefit  of  such  son  or  sons :  and  it  was 
further  declared  that,  in  case  there  should  be  no  children  or  child  of  the  marriage 
(except  an  only  son  so  entitled  as  aforesaid),  or  being  such,  if  all  of  them  should  die 
before  they  acquired  vested  interests  in  the  trust  funds,  then  the  whole  of  those  funds, 
or  the  unappointed  or  unadvanced  parts  thereof,  should  be  upon  trust  for  such  only 
son  of  the  marriage :  and  in  case  there  should  be  no  child  of  the  marriage,  or,  being 
such,  if  all  such  of  them  as  should  be  sons  should  die  under  21,  and  all  such  of  them 
as  should  be  daughters,  under  that  age  without  having  been  married,  and  also  in  case 
Mrs.  Kekewich  should  survive  her  husband,  the  trust  funds  or  the  unappointed  or 
unadvanced  parts  thereof  should  be  in  trust  for  Mrs.  Kekewich,  for  her  own  absolute 
use  and  benefit;  but,  in  case  there  should  be  no  such  child  or  children,  or  there 
should  be  such  failure  of  children  as  last  aforesaid,  and  Mrs.  Kekewich  should  die  in 
her  husband's  lifetime,  then  it  should  be  lawful  for  Mrs.  Kekewich  (but  subject  and 
without  prejudice  to  her  husband's  life-estate  in  the  dividends  of  the  trust  funds)  to 
appoint  the  trust  funds,  by  her  will,  to  such  person  or  persons,  &c.,  as  she  should 
think  fit ;  and,  in  default  of  any  such  last-mentioned  appointment,  then  one  moiety 
of  the  trust  funds,  or  of  the  unappointed  or  ineffectually  appointed  parts  thereof, 
should  be  in  trust  for  Mr.  Kekewich,  for  his  own  absolute  use  and  benefit,  and  the 
other  undivided  moiety,  in  trust  for  such  person  or  persons  of  Mrs.  Kekewich's  blood 
and  kindred  living  at  her  decease,  as  by  virtue  of  the  Statute  of  Distributions  would 
have  become  entitled  to  her  personal  estate  in  case  she  had  died  intestate  and 
unmarried. 

There  was  issue  of  Mr.  and  Mrs.  Kekewich  four  sons  and  three  daughters,  all  of 
whom  were  still  infants.  The  [296]  eldest  son  was  entitled  by  virtue  of  the  settle- 
ment referred  to  in  the  indenture  before  set  forth  to  the  manors  and  other  heredita- 
ments therein  described,  for  an  estate  tail  in  remainder  immediately  expectant  on  the 
determination  of  the  several  life-estates  thereby  limited.  Mrs.  Kekewich  died  in 
September  1826.  No  appointment  was  made  by  virtue  of  the  powers  in  the  settle- 
ment, except  that,  on  the  3d  of  June  1840,  Mr.  Kekewich  appointed  a  portion  of  the 
trust  funds  to  his  eldest  son,  subject  to  his  own  life  interest  therein  ;  and  on  the  9th 
of  the  same  month  he  married  again. 

The  bill  was  filed  by  the  children  of  Mr.  Kekewich's  first  marriage  :  and  the 
question  was  whether,  as  Mr.  Kekewich  on  his  second  marriage  forfeited  his  life  I 
interest  in  a  moiety  of  the  income  of  the  trust  funds,  such  moiety  became  applicable 
(as  his  answer  submitted)  as  if  he  were  dead,  and,  consequently,  the  forfeited  moiety 
of  the  income  of  the  trust  funds  comprised  in  the  appointment  ought  to  be  applied 
for  the  maintenance  and  education  of  his  eldest  son,  and  the  forfeited  moiety  of  the 
income  of  the  rest  of  the  trust  funds  ought  to  be  applied  for  the  maintenance  and 
education  of  his  younger  children. 

Mr.  Knight  Bruce  and  Mr.  S.  P.  White,  for  the  Plaintiffs.  The  question  is 
whether  the  trust  for  the  maintenance  of  the  younger  children  of  the  marriage  is  a 
trust  for  the  benefit  of  the  father.  We  submit  that  it  is  not  a  trust  of  that  descrip- 
tion. It  is  true  that  there  may  be  a  trust  which,  though  it  is  in  ivwds  for  the  main- 
tenance of  the  children,  yet  is,  in  fact,  a  trust  for  the  father.  Stocken  v.  Stochen  {ante, 
vol.  iv.  p.  152 ;  and  4  Myl.  &  Cr.  95).  In  this  case,  however,  it  is  im-[297]-possible 
that  the  trust  for  the  maintenance  of  the  children  should  have  been  intended  for  the 
benefit  of  the  father ;  for  it  is  not  to  take  effect  until  the  father  and  mother  are  both 
dead,  and  so  much  only  of  the  income  of  the  trust  funds  as  the  trustees  in  their 
discretion  shall  think  fit  is  to  be  applied  for  the  maintenance  of  the  children,  and  the 
surplus  is  to  be  accumulated.  At  all  events,  there  must  be  a  reference  to  the  Master 
to  inquire  as  to  the  ability  of  the  father  to  maintain  his  children,  and  to  that  we  do 
not  object. 

Mr.  S.  P.  White  referred  to  Andrews  v.  Partingtmi  (2  Cox,  223)  and  to  Meacher  v. 
Young  (2  Myl.  &  Keen,  490),  and  said  that  in  the  latter  of  those  cases  a  sum  of  stock 
was  settled  in  trust  for  the  separate  use  of  the  wife  for  life,  with  remainder  in  trust 
for  the  sons  of  the  marriage  at  21,  and  for  the  daughters  at  that  age  or  on  marriage, 
and,  until  their  shares  should  become  payable,  in  trust  to  apply  the  dividends  of  the 
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stock  for  their  maintenance  and  education  ;  so  that  the  trust  for  maintenance  took 
eflect  immediately  on  the  death  of  the  wife,  whether  the  husband  was  living  or  not : 
that  the  clause  in  the  settlement  in  this  case,  which  provided  that,  if  Mr.  Kekewich 
should  marry  again,  his  life-estate  in  one  moiety  of  the  dividends  of  the  trust  funds 
should  cease,  and  one  moiety  of  the  funds  should  be  transferred  to  the  same  persons 
and  be  applied  to  the  like  purposes,  and  in  the  like  manner  as  it  would  have  been 
transferable  or  applicable  to  in  case  he  were  dead,  had  not  (as  the  counsel  for  Mr. 
Kekewich  would  contend  it  had)  the  effect  of  accelerating  the  trust  for  maintenance 
as  well  as  the  other  trusts  of  the  settlement ;  but  that  the  meaning  of  the  words  : 
•  In  case  the  said  Samuel  Trehawke  [298]  Kekewich  had  been  actually  dead,"  was 
that  one  moiety  of  the  trust  funds  should  go  over  to  the  same  persons  as  if  his  life- 
estate  had  ceased. 

Mr.  Coleridge  appeared  for  the  trustees. 

Mr.  Jacob  and  Mr.  James  Parker,  for  Mr.  Kekewich.  Where  a  provision  for  the 
maintenance  of  children  is  made  by  a  third  person,  as  it  was  in  Andrews  v.  Partington, 
the  father  is  not  entitled  to  the  benefit  of  it ;  but,  where  it  is  made  by  a  deed  to  which 
the  father  is  a  party,  then  it  is  a  matter  of  contract  with  him,  and  he  is  entitled  to  the 
benefit  of  it,  whether  he  is  of  ability  to  maintain  his  children  or  not.  Is  it  reasonable 
to  suppose  that  it  was  the  intention  of  Mr.  Kekewich  or  of  any  of  the  other  parties 
to  the  settlement  that,  if  Mr.  Kekewich  should  be  deprived  of  the  income  of  a  moiety 
of  the  trust  funds,  he  should  still  have  to  maintain  his  children  as  if  he  were  in  the 
receipt  of  the  whole  of  the  income  1  The  effect  of  the  clause  on  which  the  question 
arises  is  to  accelerate  the  trust  for  the  children  with  all  its  appendages,  that  is,  the 
provisions  for  their  maintenance  and  advancement.  By  that  clause  the  father's 
marrying  again  is  made  equivalent  to  his  death  ;  and,  therefore,  though,  in  the 
subsequent  clauses,  his  death  only  is  spoken  of,  yet  it  is  nothing  more  than  a 
compendious  mode  of  expressing  his  second  marriage  as  well  as  his  death.  Stockcn 
V.  SiocJcen,  Meacher  v.  Young,  Miindi/  v.  Earl  Howe  (4  Bro.  C.  C.  223).  This  last  case 
is  on  all  fours  with  the  present ;  and  we  submit  that  the  Court  ought  to  declare  that 
the  father  is  entitled  to  have  the  whole  or  a  competent  part  of  the  income  of  [299] 
the  forfeited  moiety  of  the  trust  funds  applied  for  the  maintenance  and  education  of 
his  children ;  and  that  there  should  be  a  reference  to  the  Master  to  inquire  what  is 
proper  to  be  allowed  for  those  purposes  ;  but  no  reference  as  to  the  ability  of  the 
father  to  maintain  and  educate  his  children. 

Mr.  Knight  Bruce,  in  reply.  In  Mundy  v.  Earl  Howe  no  life  interest  was  given 
to  the  father  of  the  infants  ;  and,  in  Slacken  v.  Slacken  and  in  Meacher  v.  Yaung, 
though  there  was  a  trust  for  the  father,  yet  the  provision  for  the  children  preceded 
it,  and  that  trust  was  not  to  take  effect  except  in  the  event  of  there  being  no  son  who 
should  attain  21,  and  no  daughter  who  should  attain  that  age  or  marry.  Those 
cases,  therefore,  are  clearly  distinguishable  from  the  present ;  for  it  is  manifest  that 
in  those  cases  the  provisions  for  the  maintenance  of  the  children  were  intended  to 
take  effect  in  the  father's  lifetime,  and,  consequently,  to  be  for  his  benefit.  In  Slacken 
V.  Slacken  Lord  Cottenham's  judgment  proceeds  on  this  ground,  namely,  that  the 
order  in  which  the  trusts  of  the  settlement  were  declared  shewed  that  the  authors 
of  the  settlement  had  in  contemplation  children  of  the  mother  left  in  the  minority, 
and  the  father  surviving.  His  Lordship  adds  :  "  And  there  is  an  express  trust  that, 
after  the  mother's  death,  the  trustees  should  apply  the  rents  towards  their  respective 
maintenance  and  education  contemplating  the  father  being  alive.  It  comes,  therefore, 
precisely  within  the  principle  of  Mundy  v.  Earl  Hoive,  which  was  acted  upon  in  the 
recent  case  of  Meacher  v.  Yaung.  The  father  is,  undoubtedly,  bound  to  maintain  and 
educate  his  children  :  but  it  is  competent  for  a  father  to  contract  that  certain 
property  shall  be  applied  to  those  purposes.  He  did  so  contract  [300]  in  those  two 
cases ;  and  in  this  case  he  makes  a  similar  contract.  I  have  no  doubt,  therefore,  that 
the  true  construction  of  that  provision  is  that  the  father  is,  as  against  the  debt,  viz., 
the  amount  of  rents  and  profits  due  from  him,  to  be  allowed  a  sufficient  sum  for 
maintenance  and  education."  (See  4  Myl.  &  Cr.  97  and  98.)  This  shews  that  the 
question,  in  cases  of  this  nature,  is  whether  the  trust  for  maintenance  is  for  the 
benefit  of  the  father  or  for  the  benefit  of  the  children.  I  submit  that,  in  this  case, 
the  trust  is  plainly  intended  for  the  benefit  of  the  children;  and,   consequently, 
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Mr.  Kekewich  is  not  entitled  to  any  allowance  for  his  children's  maintenance,  unless 
the  Master  shall  find  that  he  is  not  of  ability  to  maintain  them. 

The  Vice-Chancellor.  Before  I  decide  the  question  in  this  case  I  will  read 
over  the  settlement ;  for  I  always  feel  more  satisfied  about  the  construction  of  part  of 
an  instrument  when  I  have  read  the  whole  of  it. 

Noo.  30.  The  Vice-Chancellor  [Sir  L.  Shadwell].  Since  this  case  was  argued 
I  have  read  through  the  settlement  on  the  marriage  of  Mr.  and  Mrs.  Kekewich,  and 
I  cannot  but  think  that,  according  to  the  true  construction  of  the  instrument,  the 
trust  to  accumulate  the  dividends  of  that  moiety  of  the  trust  funds  which,  in  the 
event  that  has  happened,  was  to  go  as  if  Mr.  Kekewich  was  dead,  has  taken  effect ; 
because  there  is  great  difficulty  in  giving  any  other  construction  to  the  settlement. 
The  clause  on  which  the  question  arises  directs  that,  in  case  Mr.  Kekewich  should 
survive  his  wife  and  intermarry  with  any  other  woman,  and  in  case  there  should  be 
any  [301]  issue  of  the  first  marriage  living  at  the  time  of  the  second  marriage,  "  then 
his  life-estate  in  one  moiety  or  half  part  of  the  said  interest  or  dividends  shall 
absolutely  cease  and  determine,  and  then  and  from  thenceforth  one  moiety  or  half 
part  of  the  said  trust  monies,  stocks,  funds  and  premises,  and  also  one  moiety  or  half 
part  of  the  interest,  dividends  and  annual  proceeds  thereof  shall  be  paid  and 
transferred  to  such  and  the  same  persons,  and  be  :applied  to  such  and  the  like 
purposes,  and  in  such  and  the  like  manner  as  the  same  would  have  been  payable, 
transferable  or  applicable  to,  in  case  the  said  Samuel  Trehawke  Kekewich  had  been 
actually  dead,  anything  herein  contained  to  the  contrary  thereof  notwithstanding." 
Then,  with  respect  to  the  entirety  of  the  stocks  and  funds  in  default  of  there  being 
any  appointment  by  the  husband  and  wife  or  the  survivor,  the  trust  is  for  all  and 
every  of  the  children  of  the  marriage,  other  than  and  except  an  eldest  or  only  son, 
who,  for  the  time  being,  by  virtue  of  a  certain  indenture  of  settlement  of  even  date 
therewith,  should  be  entitled  to  the  manors  and  other  hereditaments  therein  described, 
for  an  estate  tail  in  possession  or  in  remainder,  immediately  expectant  upon  the 
determination  of  the  several  life-estates  thereby  created  :  and  then  there  follows  the 
clause  of  maintenance,  by  which  it  is  declared  that  after  the  decease  of  the  survivor 
of  the  husband  and  wife  the  trustees  shall  stand  and  be  possessed  of  the  trust  monies, 
upon  trust  to  pay  and  apply  the  interest  and  dividends  of  the  children's  respective 
shares  thereof  for  and  towards  their  maintenance  and  education,  until  their  shares 
shall  become  payable  or  transferable,  or  to  pay  and  apply  so  much  of  such  interest  and 
dividends  as  they  shall  think  fit ;  and  that  in  case  the  whole  income  of  any  child's 
share  shall  not  be  applied  for  his  or  her  maintenance  and  education,  then  the  surplus 
thereof  [302]  shall,  from  time  to  time,  be  laid  out  to  accumulate.  Next  follows  the 
advancement  clause,  which  is,  that  it  shall  be  lawful  for  the  trustees,  after  the  decease 
of  the  survivor  of  Mr.  and  Mrs.  Kekewich,  "  to  levy  and  raise  out  of  the  said  trust 
monies,  stocks,  funds  and  premises,  or  out  of  the  unappointed  parts  thereof,  any  part 
not  exceeding  one-half  of  the  share  or  shares  therein  of  any  son  or  sons  of  the  said 
S.  T.  Kekewich  and  Agatha  Maria  Sophia,  his  intended  wife,  notwithstanding  he  or 
they  shall  not  then  have  attained  the  age  of  21  years,  and  to  pay  and  apply  the 
money  so  to  be  raised  for  the  preferment  and  advancement  in  the  world  or  otherwise 
to  or  for  the  benefit  of  such  son  or  sons." 

Now  it  appears  to  me  that  the  whole  must  be  considered  together  :  and,  if  you 
find  that  there  is  a  set  of  circumstances  provided  for,  which  comprehends  the  case  of 
the  father  being  actually  alive,  so  that  it  is  uncertain  whether  the  eldest  son  will  be 
the  person  who,  under  the  provisions  of  the  settlement  referred  to,  will  become 
entitled  to  the  manors  and  other  hereditaments  therein  described,(l)  it  necessarily 
follows  that  there  must  be  a  suspension  of  the  trust  for  the  benefit  of  the  children, 
until  the  event  shall  happen  whereby  it  shall  be  determined  whether  the  eldest  son 
ought  to  be  a  participator  or  not.     The  maintenance  clause  and  the  advancement 

(1)  The  limitations  of  the  settlement  of  even  date  with  the  settlement  on  which 
the  question  arose  were  not  set  forth  in  the  pleadings:  it  appeared  only  that  the 
estates  therein  comprised  were  Mr.  Kekewich's  family  estates,  and  that  he  had 
charged  them  with  £10,927  in  favour  of  his  younger  children. 
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clause  must  be  taken  together ;  and  it  is  clear  that  it  was  intended  to  exclude  the 
eldest  son  in  the  event  of  his  becoming  entitled  to  the  manors  and  [303]  other 
hereditaments  referred  to.  During  the  life  of  the  father  it  cannot  be  determined 
whether  he  will  become  entitled  or  not  ;  and  it  is  quite  plain  that  the  event  that  was 
to  determine  whether  he  would  become  entitled  or  not  was  the  death  of  the  father. 

My  opinion,  therefore,  is  that  all  that  can  be  done  at  present  is  to  direct  that  the 
moiety  of  the  trust  funds  shall  accumulate  during  the  life  of  the  father.  Of  course, 
It  the"  father  should  not  be  of  ability  to  maintain  his  children,  then  there  must  be  a 
reference,  in  order  that,  some  maintenance  being  absolutely  necessary,  it  may  be 
[iiovided  for  the  children  out  of  the  trust  funds. 

After  the  judgment  had  been  delivered,  Mr.  Jacob  said  that  the  ground  of  His 
Honor's  decision  had  not  been  touched  on  in  the  course  of  the  argument,  but  was 
►  ntirely  new.     Upon  which  the  Yice-Chancellor  allowed  the  cause  to  stand  over  until 
.e  4th  of  December  for  further  argument. 

Dec.  4.  Mr.  Jacob  and  Mr.  James  Parker.  The  question,  which  of  the  younger 
children  will  become  entitled  to  the  trust  funds  and  in  what  shares,  is  quite 
independent  of  the  time  of  Mr.  Kekewich's  death.     The  eldest  son  being  entitled  to  an 

-tate  tail  in  remainder  in  the  real  estates  comprised  in  the  settlement  of  even  date 

■ver  can  become  entitled  to  any  share  of  the  trust  funds  in  default  of  appointment. 

He  is  not  one  of  the  class  in  whose  favour  the  trust  is  declared  ;  therefore,  he  is  excluded 

'/'■  origine.     But,  if  any  younger  son  should  attain  21,  he  would  become  entitled  [304] 

to  a  share  of  those  funds  ;  and  would  not  lose  it,  although  he  might  afterwards  become 

ntitled  to  an  estate  tail  in  the  real  estates,  either  in  possession  or  in  remainder  immedi- 
ely  expectant  upon  the  determination  of  the  then  subsisting  life-estates.  Windham 
V.  G-raham  (1  Russ.  331).  The  present  younger  children  are  presumptively  entitled  to 
shares  of  the  trust  funds:  they  may  lose  them  either  by  dying  under  21  or  by 
becoming  entitled  to  a  remainder  in  tail  in  the  real  estates  before  their  shares  vest. 
Those  two  events  are  to  be  considered  as  precisely  alike  for  the  present  purpose.  The 
trust  for  maintenance  which  has  been  brought  into  operation  by  Mr.  Kekewich's 
second  marriage  is  of  no  use  after  the  children  attain  21  :  but  is  applicable,  solely,  to 
the  children  being,  as  they  now  are,  presiim'ptively  entitled  to  shares  of  the  trust  funds. 
It  gives  maintenance  out  of  their  presumptive  shares :  therefore,  it  contemplates  their 
losing  their  shares,  or  rather,  never  becoming  absolutely  entitled  to  any,  by  their 
becoming  tenants  in  tail  in  remainder  of  the  real  estates,  as  well  as  by  their  dying 
under  21.  Consequently  a  child,  who  may  afterwards  lose  his  share  by  becoming 
tenant  in  tail  in  remainder  of  the  real  estates,  is  as  much  entitled  to  maintenance  as 
he  would  be  if  he  could  lose  his  share  by  dying  under  21. 

The  Vice-Chancellor  [Sir  L.  Shadweil].  I  do  not  think  that  those  clauses  in  the 
settlement  which  apply  to  the  entirety  of  the  trust  funds  are  expressed  in  such  a 
manner  as  to  make  them  applicable  to  that  moiety  of  the  income  of  the  trust  funds, 
which  is  made  to  go  over  on  Mr.  Kekewich's  second  marriage.  At  all  events,  there 
is  so  much  difficulty  in  determining  [305]  who  are  the  parties  entitled,  in  consequence 
of  this  clause  which  directs  that  the  moiety  shall  go  over,  that  nothing  can  be  done 
as  to  it  at  present. 

The  decree  referred  it  to  the  Master  to  inquire  and  state  whether  Mr.  Kekewich 
was  in  circumstances  and  of  ability,  having  regard  to  his  situation  and  circumstance 
and  the  state  of  his  family,  to  maintain  and  eclucate  the  Plaintiffs  according  to  their 
station  and  prospects  ;  and,  if  the  Master  should  find  that  he  was  not,  then  to  inquire 
and  state  the  ages  of  the  Plaintiffs  and  the  nature  and  amount  of  their  fortunes,  and 
to  consider  what  was  proper  to  be  allowed  to  their  father  for  their  maintenance  and 
education  from  his  second  marriatce  and  for  the  time  to  come. 
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[305]    Glasscott  v.  The  Governor  and  Company  of  the  Copper-Miners 
OF  England.    Dec.  3,  9,  1840. 

[S.  C.  10  L.  J.  Ch.  30 ;  5  Jur.  264.] 

Discovery.     Pleading.     Parties.     Injunction.     Practice. 

A  Defendant  at  law  may  file  a  bill  of  discovery  not  only  to  sustain  his  defence  to  the 

action  but  to  rebut  the  evidence  in  support  of  it. 
The  rule  that  officers  of  a  corporation  may  be  made  Co-defendants  to  a  bill  against  the 

corporation,  applies  to  a  bill  for  discovery  as  well  as  to  a  bill  for  relief ;  and  members 

of  the  corporation  may  be  joined  with  the  officers. 
If  officers  of  a  corporation  are  made  Co-defendants  to  a  bill  for  a  discovery  and  an 

injunction  to  stay  an  action   brought  by  the  corporation,  the  injunction  will  be 

dissolved  on  the  coming  in  of  the  answer  of  the  corporation,  although  the  officers 

have  not  answered. 

The  company,  which  was  a  body  corporate,  having  brought  an  action  against  the 
Plaintifis  for  the  recovery  of  a  sum  of  money  alleged  to  be  due  under  a  contract 
entered  into  between  the  parties  in  August  1839,  the  Plaintifls  filed  the  bill  in  this  . 
cause  for  a  discovery  only.  The  matters  alleged  in  the  bill,  and  of  which  a  discovery 
was  sought,  tended  not  to  support  a  case  intended  to  be  [306]  made  by  the  Plaintiffs 
by  way  of  defence  to  the  action  ;  but  to  defeat  the  case  necessary  to  be  made  by  the 
company  in  order  to  sustain  their  action.  The  governor,  deputy-chairman,  one  of  the 
directors,  and  the  secretary  of  the  company,  were  made  Co-defendants  to  the  bill,  and 
they  and  the  company  were  charged  with  having  in  their  custody,  books,  accounts  and 
other  documents  relating  to  the  matters  in  the  bill,  and  by  which,  if  produced,  the 
truth  of  the  matters  stated  in  the  bill  would  appear.  All  the  Defendants  except  the 
company  joined  in  demurring  to  the  bill. 

Mr.  Jacob  and  Mr.  Loftus  Wigram,  in  support  of  the  demurrer.  On  the  face  of 
this  bill  there  is  no  case  entitling  the  Plaintiffs  to  a  discover}'.  They  do  not  allege 
that  they  have  any  defence  to  the  action  for  which  they  require  the  discovery.  The 
object  of  the  bill  is  simply  to  discover  the  case  of  the  company  at  law.  The  rule  of 
this  Court  is  clear :  a  party  may  have  a  discovery  of  his  own  case  or  title,  but  not  of 
his  adversary's  case  or  title.  What  use  is  there  in  asking  us  to  disclose  what  our 
evidence  is  at  law  ?  The  allegations  of  the  bill  amount  to  this,  namely,  that  there  was 
no  such  contract  as  that  of  August  1839.  The  answer  is  that,  if  we  do  not  prove  our 
case  at  law,  we  shall  be  non-suited.  If  the  bill  cannot  be  supported  against  the 
company,  it  clearly  cannot  be  supported  against  the  demurring  Defendants. 

Secondly.  If  the  bill  can  be  sustained  against  the  company,  it  cannot  be  sustained 
against  the  other  Defendants.  For  a  Plaintiff  cannot  make  an  officer  of  a  corporation 
a  Co-defendant  to  a  bill  which  seeks  for  discovery  only,  although  he  may  make  him 
a  party  to  a  bill  which  seeks  for  reli/'f  against  the  corporation  :  and,  [307]  even  in  the 
case  of  a  bill  for  relief.  Lord  Eldon  treats  the  practice  as  an  anomaly,  and  as  established 
not  on  principle  but  by  authority.  Fenfon  v.  Hughes  (7  Ves.  287  ;  see  ante,  vol.  ix. 
pp.  22  and  23) ;  Diummer  v.  The  Corporation  of  Chippenham  (14  Ves.  245  ;  see  252) ;  Le 
Tcrier  y.  The  Margravine  of  Jnspach  (15  Ves.  159  ;  see  164). 

Thirdly.  Supposing  that  an  officer  of  a  corporation  may  be  made  a  Co-defendant 
with  the  corporation  to  a  bill  of  discovery,  the  anomaly  cannot  be  extended  further. 
In  this  case,  however,  not  only  the  secretary,  but  three  members  of  the  company  are 
made  Co-defendants.  Neither  their  answers  nor  the  answer  of  the  secretary  can  be 
read  against  the  company  at  the  trial  of  the  action.  The  fact  is  that  the  object  of 
the  Plaintiffs  in  filing  this  bill  was  to  enable  them  to  determine  whether  they  should 
call  the  secretary  and  the  three  members  of  the  company  as  witnesses  at  the  trial  of 
the  action,  or  not :  their  object  was  to  gain  assistance  in  the  conduct  of  their  action 
at  law,  not  in  the  conduct  of  their  suit  in  this  Court. 

Fourthly.  No  person  can  be  made  a  Defendant  to  a  bill  of  discovery,  unless  he  is 
a  imrty  to  the  record  at  law.     Irving  v.  Thompson  (ante,  vol.  ix.  p.  17). 
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Mr.  G.  Richards  and  Mr.  Heathfield,  in  support  of  the  bill.  The  demurrer.is  a 
joint  demurrer  of  all  the  four  Co-defendants,  including  the  secretary;  and,  if  it  is  bad 
as  to  him  (which  it  clearly  is)  it  is  bad  as  to  all  the  other  demurring  parties. 

[308]  The  contract  on  which  the  action  is  founded  was  a  contract  for  the  sale  of 
some  copper-ore  to  the  Plaintiffs.  It  does  not  appear  from  the  contract  whether  the 
company  were  the  vendors  of  the  ore  or  not.  Are  we  not  entitled  to  have  a  discovery 
as  to  whether  they  were  the  vendors  or  not  ]  Again  ;  the  bill  avers  that  the  contract 
was  fictitious,  and,  in  fact,  never  existed  :  are  we  not  entitled  to  have  a  discovery  as 
to  that  matter?  At  all  events,  we  must  be  entitled  to  have  the  accounts  produced, 
which  are  charged  to  be  in  the  custody  of  the  Defendants :  and,  if  we  are  entitled  to 
any  part  of  the  discovery,  the  demurrer  must  be  overruled. 

It  was  said  that  an  officer  of  a  corporation  cannot  be  made  a  Co-defendant  with 
the  corporation  to  a  bill  for  discovery,  but  only  to  a  bill  for  relief.  Now,  the  reason 
for  making  the  officer  a  Co-defendant  is  that  the  corporation  do  not  answer  on  oath, 
and,  therefore,  the  Plaintiffs  may  not  be  enabled  to  obtain  from  them  the  required 
discovery.  The  object  then  of  seeking  the  discovery  being  to  enable  the  party  to 
make  out  his  case,  what  difference  can  it  make  whether  the  discovery  is  required  with 
regard  to  relief  in  equity,  or  with  regard  to  a  proceeding  at  law?  In  the  one  case, 
the  party  seeks  the  discovery  in  order  to  enable  him  to  make  out  his  case  in  equity ; 
in  the  other  case,  he  seeks  it  in  order  to  make  out  his  case  at  law.  The  reason  for 
granting  the  discovery  applies  to  the  one  case  as  much  as  it  does  to  the  other. 
Besides,  there  are  several  cases  which  shew  that  the  distinction  on  which  the  counsel 
for  the  Defendants  rely  cannot  be  maintained.  In  JFych  v.  il/coZ  (3  P.  W.  310)  the 
bill  was  for  discovery  only  :  and  a  de-[309]-murrer  by  an  officer  of  the  East  India 
Company,  who  had  been  made  a  Co-defendant  with  the  Company,  was  overruled. 
Anon.  (1  Vern.  117).  In  that  case  also  the  bill  was  a  bill  for  discovery  only  ;  and  it 
was  ordered  that  the  clerk  of  the  company,  and  such  principal  members  of  it  as  the 
Plaintiff  should  think  fit,  should  answer  on  oath.  In  Bummer  v.  The  Corporation  of 
Chippenham,  Lord  Eldon  says :  "  The  ground  of  the  demurrer  on  the  record  is,"  &c., 
&c.  (See  14  Ves.  2.31,  2-52  and  253.)  So  that  your  Honor  sees  that  Lord  Eldon 
makes  no  distinction  between  a  bill  for  discovery  and  a  bill  for  relief.  In  Moodalay  v. 
Morton  (1  Bro.  C.  C.  469)  also,  the  bill  was  simply  for  discovery.  Lord  Redesdale 
says  :  "  Unless  a  Defendant  has  some  interest  in  the  subject,  he  may  be  examined  as 
a  witness ;  and,  therefore,  cannot  in  general  be  compelled  to  answer  a  bill  for  a 
di-scovery ;  for  such  a  bill  can  only  be  to  gain  evidence,  and  the  answer  of  the  Defen- 
dant cannot  be  read  against  any  other  person,  not  even  against  another  Defendant  to 
the  same  bill.  .  .  .  There  seems  to  be  an  exception  to  the  rule  in  the  case  of  a 
corporation  ;  for,  as  a  corporation  can  answer  no  otherwise  than  under  their  common 
seal,  and,  therefore,  though  they  answer  falsely,  there  is  no  remedy  against  them  for 
perjury  ;  it  has  been  usual  where  a  discovery  of  entries  in  the  books  of  the  corporation, 
or  of  any  act  done  by  the  corporation,  has  been  necessary  to  make  their  secretary  or 
bookkeeper,  or  other  officer  a  party  :  and  a  demurrer  because  the  bill  shewed  no  claim 
of  interest  in  the  Defendant,  has  been  in  such  case  overruled."  (Treat.  Plead.  4th 
edit.  188,  189;  3d  edit.  1.32,  1.53.)  There  Lord  Redesdale  makes  no  distinction 
between  a  bill  for  relief  and  a  bill  for  discovery  only.  It  is  clear,  therefore,  that  the 
demurrer  is  bad  so  far  as  the  secretary  is  concerned  ;  [310]  and,  if  it  is  bad  as  to  him,  it 
is  bad  as  to  all  the  other  demurring  parties.  We  contend,  however,  that  the  charge 
in  the  bill  that  the  Defendants,  that  is,  all  the  Defendants,  have  in  their  custody 
books,  accounts,  &c.,  whereby,  if  produced,  the  truth  of  the  matters  alleged  by  the 
bill  would  appear,  is  sufficient  to  support  the  bill  as  against  all  the  demurring 
parties. 

Mr.  Jacob,  in  reply.  Where  a  demurrer  is  by  several  parties,  it  may  be  good  as 
to  one  of  the  parties  and  bad  as  to  another  of  them.  The  Mayor  and  Cmporation  of 
London  v.  Levy  (8  Ves.  398).  [The  Vice-Chancellor.  That  is  where  the  demurrer 
is  joint  and  several.] 

The  case  of  Bummer  v.  The  Corporation  of  Chippenham  was  a  case  of  fraud  and 
corruption,  and  certain  individual  corporators,  who  had  taken  an  active  part  in  doing 
the  acts  which  the  bill  complained  of,  were  made  Co-defendants.  That  is  quite 
different  from  calling  upon  them  to  answer  for  the  purpose  of  discovery.     In  Moodalay 
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V.  Morton,  the  distinction  between  the  company  and  their  secretary  was  not  suggested. 
It  was  a  very  extraordinary  case ;  for  it  was  a  bill  filed  for  a  discovery  and  a  com- 
mission to  examine  witnesses  in  aid  of  a  non-existing  action.  That  case  was  brought 
under  the  consideration  of  Sir  John  Leach,  V.-C,  in  Angell  v.  AngeU  (1  Sim.  &  Stu. 
83  ;  see  pp.  90  and  91).  His  Honor  does  not  express  any  opinion  upon  the  point  for 
which  it  was  cited  by  the  counsel  for  the  Plaintiffs  ;  but  gives  what  seems  to  be  the 
correct  exposition  of  the  bill  in  that  case ;  and  concludes  his  observations  with  saving 
that  the  case,  being  a  case  of  specialty  and  exception,  rather  disproved  than  affirmed 
the  general  propositions  for  which  it  had  been  cited  in  the  case  before  him. 

[311]  The  distinction  between  a  bill  for  discovery  and  a  bill  for  relief  was  not  so 
well  established  formerly,  as  it  now  is  and  has  been  for  several  years  past.  Where 
the  bill  is  for  relief,  the  whole  matter  remains  under  the  cognizance  of  this  Court ;  and 
this  Court  will  have  the  answer  of  the  secretary  or  other  officer  of  the  corporation 
opened  to  it;  but,  where  the  bill  is  for  di.scovery  only,  the  Court  has  nothing  to  do 
with  it  after  it  has  enforced  the  answer.  Will  this  Court  then  enforce  answers  from 
several  Defendants,  not  to  assist  the  Plaintiff  in  conducting  his  case  in  this  Court,  but 
in  conducting  his  defence  at  law  I  The  answer  of  a  married  woman  cannot  be  read 
asjainst  her  husband,  nor  can  it  be  read  against  herself,  either  during  or  after  the 
coverture.  The  Court  however  requires  her  to  put  in  a  full  answer ;  as  it  may  be  of 
great  use  in  enabling  the  Plaintiff  to  frame  his  interrogatories  and  to  know  where  he 
may  procure  evidence  :  but  a  married  woman  cannot  be  made  a  part^^  to  a  bill  of 
discovery  against  her  husband. 

The  Vice-Chaxcellor  [Sir  L.  Shadwell].  In  this  case  the  bill  represents  a 
variety  of  circumstances,  many  of  which  I  do  not  see  that  there  is  any  use  in  stating, 
except  that  they  tend  to  make  intelligible  the  terms  of  that  which  is  really  the 
subject  of  dispute,  namely,  the  contract  of  August  1839  ;  the  language  of  which  one 
could  not  even  guess  at  the  meaning  of,  unless  there  were  a  statement  contained  in 
the  bill  as  to  what  was  done  both  prior  and  subsequent  to  that  agreement.  Then  it 
represented  that  the  company  of  copper  miners  of  England  have  brought  an  action 
against  the  Plaintiffs  in  respect  of  the  contract  of  August  1839  ;  and  the  bill  contains 
averments  that  that  contract  is  fictitious,  and  that  there  was  no  such  contract,  and  so 
on  :  and  then  it  represents  that  [312]  the  demurring  parties  are  officers  of  the 
company.  Then  there  is  a  statement  as  to  all  the  Defendants,  that  they  have  the 
books  and  papers  in  their  possession. 

Then  these  four  gentlemen,  who  have  various  characters  as  officers  of  the  company, 
have  put  in  one  general  demurrer. 

Now  it  strikes  me  that  the  Plaintiffs  at  law  may  have  evidence  to  support  their 
case,  which  it  may  be  necessary  to  rebut  by  other  evidence :  and  I  do  not  think  that 
this  is  a  bill  merely  for  the  purpose  of  making  the  Plaintiffs  at  law  admit  that  they 
have  no  case,  but  it  is  a  bill  which,  if  they  do  not  admit  that  they  have  no  case, 
seeks  to  make  the  present  demurring  Defendants  produce  documents  by  means  of 
which  it  may  be  shewn  that  though  the  Plaintiffs  at  law  may  have  some  evidence  in 
supjDort  of  their  case,  yet,  when  the  evidence  for  them  is  weighed  against  the  evidence 
for  the  Defendants  at  law,  the  balance  will  be  turned  against  them. 

Then  the  question  is  whether  such  a  bill  can  be  sustained?  In  my  opinion,  there 
is  abundance  of  authority  for  sustaining  such  a  bill.  It  is  very  remarkable  that  the 
second  edition  of  Lord  Redesdale's  Treatise,  which  was  published  in  the  year  1787, 
contains  word  for  word,  the  same  passage  as  we  find  in  the  fourth  edition  which  was 
pulilished  in  his  lifetime  and  with  his  sanction,  and  which  therefore  does  clearly  shew 
that  his  Lordship  did,  after  the  lapse  of  40  years,  entertain  the  opinion  which  he 
published  in  the  year  1787.  Lord  Redesdale  was  a  great  observer  of  what  took  place 
in  this  Court ;  and  we  can  hardly  suppose  that  he  forgot  the  cases  in  which  he  him- 
self had  been  engaged  as  counsel,  [313]  as  he  was  in  Moodalay  v.  Morton,  which  was 
heard  in  1785.  Now,  though  it  may  be  perfectly  true  that  the  observation  made  by 
Sir  John  Leach,  in  the  case  of  Angell  v.  Angell,  may  have  contained  very  good  reason's 
why  the  demurrer  should  have  been  allowed,  so  far  as  it  was  a  bill  for  a  commission, 
still  His  Honor's  opinion,  supposing  it  to  be  right,  would  be  no  authority  against  the 
proposition  which  is  involved  in  the  decision  of  that  case,  namely,  that  a  bill  for 
discovery  only  may  be  filed  against  a  corporation  and  its  officers.     And  it  appears  to 
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me  that  any  observations  which  were  made  upon  the  collateral  point  concerning  the 
commission  have  nothing  at  all  to  do  with  the  question  whether  a  bill  of  discovery 
only  may  be  filed  against  a  company  and  its  officers. 

Then  the  language  of  Lord  Redesdale,  in  both  the  editions  to  which  I  have  referred, 
is  in  the  most  general  form  :  "It  has  been  usual,"  says  his  Lordship,  "  where  a  dis- 
covery of  entries  in  the  books  of  the  corporation,  or  of  any  act  done  by  the  corporation, 
has  been  necessary  to  make  their  secretary  or  bookkeeper  or  other  officer  a  party." 
And  if  you  may  make  any  other  officer  than  a  secretary  or  a  bookkeeper  a  party, 
which  this  language  plainly  imports,  it  seems  to  follow  that  you  may  make  not  only 
the  secretary,  but  the  governor,  and  the  deputy-governor,  &c.,  and  any  other  person 
a  party  with  respect  to  whom  there  is  an  averment  that  he  has,  or  that  he  and  others 
have  in  their  custody  books  and  papers  which  relate  to  the  matters  in  the  bill 
mentioned,  and  wherelDy  the  truth  of  those  matters  would  appear.  And  I  cannot  but 
think,  notwithstanding  all  that  has  been  said  on  this  subject,  that  I  am  actuallv  bound 
by  the  authority  which  I  find,  which  I  must  take  to  have  been  considered  as  the  law 
for  the  length  of  time  from  1787  to  [314]  1S27,  and  which  I  myself  have  always 
understood  to  be  the  law  of  the  Court. 

The  result  is  that  this  demurrer  must  be  overruled. 

Demurrer  overruled. 

t 

Dec.  9.  The  company  having  filed  their  answer  obtained  an  order  nisi  for 
dissolving  the  injunction;  and 

Mr.  Loftus  Wigram  now  mo^xd  to  make  that  order  absolute.  He  cited  Joseph  v. 
DoubMay  (1  V.  &  B.  497). 

Mr.  Heathfield,  for  the  Plaintiffs.  Your  Honor  has  decided  that  the  officers  of  the 
company  have  been  rightly  made  Co<lefendants  to  the  bill.  They  have  not  yet  put 
in  their  answers  ;  and  before  the  time  which  they  have  obtained  for  that  purpose 
expires  the  action  will  be  tried.  Consequently,  it  will  be  useless  to  hold  that 
the  officers  may  be  made  Co-defendants  unless  you  decide  that  the  injunction  is  to 
continue  until  they  have  answered  the  bill. 

The  Vice-Chaxcellor  [Sir  L.  Shadwell]  said  that  as  the  company  had  put  in 
their  answer,  it  was  quite  a  matter  of  course  to  make  the  order  for  dissolving  the 
injunction  absolute. 


[315]     HORN-C.A.STLE  c.  Ch.vrle.sworth.     Dcc.  3,  1840. 

[S.  C.  10  L.  J.  Ch.  3.5 ;  4  Jur.  1179.] 

Partition.     Copyholds. 

A  bill  in  equity  will  not  lie  for  a  partition  of  copyholds. 

The  question  in  this  case,  which  was  raised  by  a  demurrer,  was  whether  a  Court 
of  Equity  could  decree  a  partition  of  copyholds  between  tenants  in  common  in  fee 
without  the  licence  of  the  lord  of  the  manor. 

Mr.  Hodgson  and  Mr.  Kenyon  Parker.  Joint-tenants  and  tenants  in  common 
were  not  compellable  to  make  partition  until  the  31st  Hen.  8,  c.  1,  and  32  Hen.  8,  c. 
32,  which  first  gave  the  remedy  by  writ  of  partition.  It  was  held,  however,  that 
those  statutes  did  not  include  copyholds,  as  the  remedy  by  writ  was  not  applicable 
to  them.  Co.  Litt.  187  a.,  note  71,  Harg.  and  Butler's  edition.  Coke's  Complete 
Copyholder,  sect.  54. 

In  order  to  shew  what  has  been  the  course  of  the  decision  on  the  point,  we  refer 
to  Scott  V.  Fawcet  (1  Dick.  299) ;  Hall  v.  Freeth  (1  Madd.  Prin.  &  Prac.  332,  note,  3d 
edit.);  Whitchurch  v.  Holworihy  (Ibid.);  Burrell  v.  Dodd  (3  Bos.  &  Pull.  378);  Oakeley 
V.  Smith  (1  Eden,  261). 

Mr.  Jacob  and  Mr.  Elmsley.  Although  the  lands  of  which  a  partition  is  sought 
are  called  copyholds  in  the  iDill,  they  are  customary  freeholds,  as  they  appear  from 
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the  admittances  not  to  be  held  at  the  will  of  the  lord.(l)  The  writ  of  partition  is 
abolished  by  3  &  4  Wm.  i,  c.  27,  sect.  36,  and  so  also  [316]  is  the  proceeding  by 
plaint  in  the  lord's  court,  which,  as  appears  by  the  earlier  cases,  was  the  only  mode 
of  effecting  a  partition  of  copyholds.  The  Legislature,  however,  when  it  passed  that 
Act,  meant  not  to  abolish  partition  entirely,  but  to  leave  untouched  the  equitable 
jurisdiction  in  cases  of  partition,  not  considering  it  as  dependent  on  the  jurisdiction 
either  at  common  law  or  by  statute.  [The  Vice-Chancellor.  The  Act  simply 
abolishes  legal  partition  :  there  is  no  allusion  in  it  to  equitable  partition.]  On  a  writ 
of  partition  the  judgment  is  for  the  parties  to  hold  in  severalty :  therefore,  a 
legal  title  would  be  given  without  the  lord's  concurrence :  but  a  Court  of  Equity 
decrees  a  partition  to  be  effected  by  surrenders  in  the  lord's  court.  [The  Vice- 
Chancellor.  The  lord,  on  the  admittance  of  a  copyholder,  is  entitled  to  the 
accustomed  fine ;  but  who  can  say  what  is  the  accustomed  fine  on  admittance  to  a 
tenement  which  never  before  existed?]  The  jurisdiction  of  this  Court  with  respect 
to  partition  is  not  only  exercised  in  a  different  manner,  but  is  more  extensive  than  it  is 
at  common  law.  The  Court  deals  with  complicated  interests  in  a  manner  that  a  Court 
of  Common  Law  cannot.  It  can  decree  money  to  be  paid  for  owelty  of  partition  :  and, 
if  one  of  two  coparceners  aliens,  the  alienee  cannot  have  partition  at  common 
law  ;  but  may  have  it  in  this  Court.  Dodson  v.  Dodsim  (Allnatt  on  Partit.  9i  ;  and  2 
Watk.  on  Copyholds,  p.  153,  note,  Coventry's  edit.);  Sivan  v.  Swan  (8  Pri.  518); 
Baring  v.  N'ash  (1  V.  &  B.  551 ;  see  555) ;  Vin.  Ab.  tit.  Partit,  pi.  36  ;  Gaskell  v. 
Gaskell  (ante,  vol.  vi.  p.  643). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  have  always  considered  the  question 
that  has  been  [317]  raised  by  a  demurrer  in  this  ease  to  be  settled.  I  well  remember 
that  the  question  was  decided  by  Sir  William  Grant  in  Shewen  v.  Kirwan  in  1811  (not 
reported) :  since  which  time  I  have  never  met  with  a  person  who  had  a  doubt  about 
it.  There  formerly  was  a  floating  opinion  that  a  partition  of  copyholds  might  be 
decreed,  but  it  soon  subsisted.  Where  freeholds  and  copyholds  are  held  together  in 
common,  as  in  Dodson  v.  Dodson,  there  may  be  a  partition,  in  one  sense,  by  giving  all 
the  copyholds  to  one  and  all  the  freeholds  and,  if  necessary,  money  for  equality  of 
partition  to  the  other.  But  since  that  decision  by  Sir  William  Grant,  to  which  I 
have  referred,  I  have  never  heard  it  so  much  as  hinted  that  this  Court  had  jurisdiction 
to  make  a  partition  of  copyholds  alone. 

This  Court  has  never  extended  its  jurisdiction  to  any  new  subject,  but,  when 
dealing  with  an  old  subject,  has  dealt  with  it  in  its  own  way  :  and  if  this  Court,  on  a 
bill  being  filed  for  a  petition,  finds  persons  variously  entitled  in  undivided  shares  to 
partial  interests,  it  will  take  care  that  no  injury  shall  be  done  by  directing  that,  by 
the  form  of  the  conveyance,  the  parties  shall  have  the  same  interests  in  the  divided 
shares  as  they  before  had  in  the  undivided  shares.  So  that  the  jurisdiction  exercised 
by  this  Court  in  cases  of  partition  is,  in  effect,  an  improvement  on  the  jurisdiction  as 
it  existed  at  law :  but  this  Court  has  never  assumed  a  jurisdiction  over  copyholds. 

My  opinion  is  that  the  filing  of  the  bill  in  this  case  is  a  pure  experiment :  and, 
therefore,  the  demurrer  must  be  allowed  with  costs. 

[318]     Heriz  v.  Riera.     Dec.  15,  17,  1840. 

[S.  C.  10  L.  J.  Ch.  47 ;  5  Jur.  20.] 

Pica.     Pleading.     Foreign  Law. 

A.  and  B.  were  Spanish  subjects,  resident  in  Spain.  A.  having  entered  into  a 
mercantile  contract  with  the  Spanish  Government,  agreed  with  B.  to  allow  him  a 
share  of  the  profits.  Some  years  afterwards  B.  died,  and  A.  went  first  to  France, 
and  afterwards  came  to  England.  After  he  had  left  Spain,  he  frequently  wrote  to 
the  Plaintiffs  (who  were  resident  in  France,  but  had  taken  out  administration  to  B. 


(1)  It  seems  that  customary  freeholds  are  not  within  the  Acts  of  Hen.  8;  see 
Burrell  v.  Dodd,  ubi  siip. 
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in  this  country),  promising  to  settle  with  them  for  B.'s  share  of  the  profits  of  the 
contract ;  but  not  having  done  so,  they  filed  a  bill  against  him  to  enforce  the 
agreement.  A.  pleaded  that  the  agreement  was  illegal  and  void  by  the  laws  of 
Spain,  as,  at  the  time  it  was  entered  into,  B.  held  an  office  of  trust  and  confidence 
under  the  Spanish  Government :  and  the  plea  averred  that  the  entering  into  the 
agreement  was  a  crime  against  the  laws  of  Spain,  subjecting  the  parties  to  pains 
and  penalties  and  a  criminal  prosecution.  It  was  objected,  first,  that  the  plea  was 
double,  as  the  first  part  applied  to  the  discovery  and  relief,  and  the  latter  part  to 
the  discovery  only  :  secondly,  that  the  particular  law  of  Spain,  by  which  the  agree- 
ment was  nullified,  ought  to  have  been  set  forth  :  thirdly,  that  B.  was  dead,  and, 
therefore,  no  longer  subject  to  pains  and  penalties ;  and,  fourthly,  that  A.,  after  he 
had  left  Spain,  had  recognised  the  agreement  and  promised  to  perform  it.  The 
Court,  however,  allowed  the  plea. 

The  bill  stated  that  the  Defendant  (who  was  described  as  formerly  of  Madrid,  but 
then  of  the  Clarendon  Hotel,  Bond  Street)  on  or  about  the  11th  of  June  1827  entered 
into  a  contract  with  the  Spanish  Government  for  providing  tobacco  for  the  Royal 
manufactories  of  Spain  for  five  years,  from  June  1828,  at  the  prices  mentioned:  that 
the  capital  intended  to  be  employed  in  the  execution  of  the  contract  was  estimated  at 
£60,000  sterling :  that  the  Defendant,  soon  after  he  had  entered  into  the  contract, 
came  to  an  agreement  with  Don  Pio  de  Elizalde,  late  of  Madrid,  deceased,  that 
Elizalde  should  participate  in  the  profits  of  the  contract,  to  the  extent  of  one-fifteenth, 
with  a  nominal  capital  of  £4000  sterling ;  but  it  was  agreed  between  the  parties  that, 
although  Elizalde  was  to  participate  in  the  profits  of  the  contract  to  the  extent  of  one- 
fifteenth,  yet  [319]  that,  in  consideration  of  some  important  services  which  he  had 
previously  rendered  to  the  Defendant,  the  Defendant  would  not  call  upon  him  for 
more  than  one-half  of  such  nominal  capital ;  and  that,  in  the  event  of  the  contract  not 
turning  out  profitable,  the  Defendant  would  not  call  upon  Elizalde  to  contribute  more 
than  one-thirtieth  of  the  loss  that  should  be  sustained  thereby  :  that,  accordingly,  the 
Defendant  wrote  and  sent  to  Elizalde  a  letter,  dated  the  20th  of  June  1828,  which 
was  set  forth  in  the  bill,  and  which  contained  the  terms  of  the  agreement.  The  bill 
then  stated  that  Elizalde  accepted  the  proposal  contained  in  the  letter,  and  signified 
to  the  Defendant  his  assent  thereto :  that  the  Defendant  continued  to  supply  the 
Royal  manufactories  of  Spain  with  tobacco  under  the  contract,  from  June  1828  until 
June  183.3,  by  which  he  realized  very  large  profits,  to  one-fifteenth  of  which  Elizalde 
was  entitled  under  the  agreement ;  but  the  Defendant  never  paid,  either  to  Elizalde 
or  to  his  representatives,  anything  on  account  thereof ;  and  all  accounts  in  respect 
thereof,  between  the  Defendant  and  Elizalde's  estate,  still  remained  open  and  unsettled, 
and  several  thousand  pounds  were  due  to  Elizalde's  estate  in  respect  of  the  matters 
aforesaid  :  that  Elizalde  died  in  October  1836,  intestate,  and  that,  soon  after  his  death, 
the  Plaintiffs,  his  sisters  (who  were  described  as  of  St.  Jean  de  Luz  in  the  kingdom  of 
France),  procured  letters  of  administration  to  his  estate  from  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury.  The  bill  then  set  forth  three  letters  written,  in  the 
years  1836,  1837  and  1838,  by  the  Defendant  (who  was  then  in  Paris,  and  shortly 
afterwards  came  to  reside  in  England),  to  the  Plaintiffs,  in  which  the  Defendant 
promised  to  account  for  and  pay  to  them,  as  soon  as  he  should  be  able,  the  share  of 
the  profits  of  the  contract  to  which  Elizalde's  estate  [320]  was  entitled.  The  charging 
part  of  the  bill  contained  two  letters  from  the  Defendant  to  Elizalde,  one  dated  in 
1831  and  the  other  in  1832  :  in  the  former  the  Defendant  stated  that  he  had  made  a 
partition  of  funds  in  the  tobacco  undertaking,  and  had  credited  Elizalde  with  his  share, 
and  that,  as  soon  as  he  should  have  realized  some  credits,  which  he  expected  to  obtain 
without  delay,  he  would  advnse  Elizalde  of  another  partition  :  and,  in  the  latter,  he 
stated  that  Elizalde  might  dispose  of  200,000  reals,  in  lieu  of  180,000,  as  per  first 
advice,  and  that  he  trusted  he  should  be  able  to  give  Elizalde,  without  great  delay, 
another  advice  of  a  similar  nature.  The  bill  then  charged  that  the  Defendant  had 
invested  part  of  his  profits  in  the  funds  of  this  country,  and  various  other  matters, 
with  a  view  to  obtain  a  discovery  of  them  :  and  it  prayed  for  an  account  and  payment 
of  what  was  due  from  the  Defendant  to  Elizalde's  estate,  in  respect  of  the  profits  of 
the  contract. 
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The  Defendant  put  in  the  following  plea  :  "  This  Defendant,  by  protestation,  \-c., 
doth  plead  in  bar  to  the  said  bill,  and  for  plea  saith  that,  at  and  prior  to  the  date  and 
making  of  the  alleged  agreement  in  the  said  bill  alleged  to  have  been  come  to,  by  this 
Defendant,  with  Don  Pio  de  Elizalde  in  the  said  bill  mentioned,  he,  the  said  Don  Pio 
de  Elizalde,  was  a  public  officer  and  agent  of  the  Spanish  Government  in  the  said  bill 
mentioned,  and  then  holding,  as  such  public  officer  and  agent,  an  office  or  offices  of 
trust  and  confidence  under  the  said  Government,  to  wit,  the  office  of  Tresuero  General 
del  Eieno,  which,  being  translated  into  the  English  language,  means  Chief  Treasurer 
of  the  Kingdom,  and  likewise  the  office  of  Consegero  de  Estado,  which,  being  trans- 
lated into  the  English  language,  means  Councillor  of  State  :  and  that,  by  reason 
thereof,  by  the  laws  then,  [321]  and  at  that  time,  and  still  in  force,  in  the  kingdom  of 
Spain,  the  said  alleged  agreement  was  and  is  null  and  void,  and  the  parties  to  any  such 
agreement  as  the  said  alleged  agreement  in  the  said  bill  mentioned  would  have 
been  and  were  and  still  would  be  and  are,  by  reason  of  the  premises  aforesaid,  by  the 
laws  of  the  said  kingdom  of  Spain,  liable  to  pains  and  penalties  and  criminal  prosecu- 
tions for  making  and  entering  into  such  alleged  agreement :  And  this  Defendant  doth 
aver  that  the  said  alleged  agreement,  if  any,  was  made  and  entered  into  in  the  said 
kingdom  of  Spain,  and  that,  at  and  prior  to  the  date  and  making  of  the  said  alleged 
agreement,  this  Defendant  and  the  said  Don  Pio  de  Elizalde  were  respectively  subjects 
of  and  residing  and  domiciled  in  the  said  kingdom  of  Spain,  and  under  the  allegiance 
of  the  said  Spanish  Government ;  and  the  said  Don  Pio  de  Elizalde  being,  as  aforesaid, 
a  public  officer  and  agent  of  the  said  Spanish  Government,  and  holding,  as  such,  an 
office  or  offices  of  trust  and  confidence  under  the  same  Government  as  aforesaid,  the 
said  alleged  agreement  was  and  is,  by  reason  thereof,  by  the  said  laws  then  and  still 
in  force  in  the  said  kingdom  of  Spain,  ipso  facto  null  and  void,  and  the  making  and 
entering  into  such  alleged  agreement  was  and  is,  by  reason  of  the  premises  aforesaid, 
a  crime  against  the  laws  of  the  said  kingdom  of  Spain,  subjecting  the  parties  thereto 
to  pains  and  penalties,  and  a  criminal  prosecution  for  the  same  :  and,  therefore,  this 
Defendant  humbly  demands  the  judgment  of  this  honourable  Court,  whether,"  &c. 

Mr.  Wakefield,  Mr.  Jacob  and  Mr.  Rogers,  in  support  of  the  plea,  said  that  the 
Courts  of  this  kingdom  would  not  enforce  an  agreement  between  parties  who  were 
subjects  of  and  resident  in  a  foreign  country,  [322]  which,  as  the  plea  averred,  was 
null  and  void  by  the  laws  of  that  country,  and  subjected  the  parties  to  pains  and 
penalties,  and  to  a  criminal  prosecution.  Armstrong  v.  Armstrmig  (3  Myl.  &  Keen, 
45);  Thomson  v.  Thomson  (7  Ves.  470,  473);  De  la  Vega  v.  J'ianna  (1  Barn.  &  Adol. 
284) ;  3  Burge  on  Colonial  Law,  757,  759  and  760  :  Story  on  the  Conflict  of  Laws,  200  ; 
Talleyrand  v.  Boidanger  (3  Ves.  447). 

Mr.  Knight  Bruce  and  Mr.  Koe,  in  support  of  the  bill.  The  plea  that  has  beeu 
put  in  in  this  case  is,  in  fact,  two  distinct  pleas  formed  into  one.  It  is  a  plea  to  the 
discovery,  on  the  ground  that  it  would  subject  the  Defendant  to  pains  and  penalties  ; 
and  to  the  discovery  and  relief,  on  the  ground  that  the  contract  is  illegal.  A  Plaintiff" 
may  be  entitled  to  relief,  although  he  may  not  be  entitled  to  compel  an  answer  to 
a  single  allegation  in  his  bill ;  for  he  may  prove  his  case  without  the  oath  of  the 
Defendant.  In  llroumsword  v.  Edwards  (2  Vez.  246)  Lord  Hardwicke,  C,  says  :  "  Some 
collateral  arguments  have  been  used,  that  it  is  not  in  ever}'  case  the  party  shall  protect 
himself  against  relief  in  this  Court,  upon  an  allegation  that  it  will  subject  him  to  a^ 
supposed  crime.  It  is  true  it  never  creates  a  defence  against  relief  in  this  Court ; 
therefore,  in  case  of  usury  or  forgery,  if  a  proof  can  be  made  of  it,  the  Court  will  let 
the  cause  go  on  still  to  a  hearing,  but  will  not  force  the  party,  by  his  own  oath,  to- 
subject  himself  to  punishment  for  it.  In  a  bill  to  inquire  into  the  reality  of  deeds  on 
suggestion  of  forgery,  the  Court  has  entertained  jurisdiction  of  the  cause;  though  it 
does  not  oblige  the  party  to  [323]  a  discovery,  but  directs  an  issue  to  try  whether 
forged."  It  is  manifest  therefore  that  a  plea  to  the  discovery,  on  the  ground  that  it 
would  subject  the  Defendant  to  pains  and  penalties,  is  quite  distinct  from  a  plea  to 
relief.  The  plea  avers  that  the  contract  is  invalid,  and,  besides,  that  the  entering  into 
it  subjects  the  parties  to  pains  and  penalties :  so  that  it  does  not  aver  that  the 
invalidity  of  the  contract  creates  its  criminality,  or  that  its  criminality  creates  its 
invalidity.  Criminality  and  invalidity  are  by  no  means  one  and  the  same  thing ;  nor, 
indeed,  is  the  one  the  necessary  consequence  of  the  other.     An  act  may  be  invalid. 
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and  yet  not  criminal :  or  it  may  be  criminal  and  yet  not  invalid.  Fieri  nm  debet  ; 
sed  factum  valet,  is  a  maxim  acknowledged  by  our  law.  A  marriage  may  be  valid, 
although  some  of  the  regulations  prescribed  by  law  may  not  have  been  complied  with. 
If  then,  as  we  contend,  criminality  and  invalidity  are  not  necessarily  connected  with 
or  deducible  from  each  other,  the  plea  must  fail  for  duplicity. 

Secondly.  The  plea  is  too  loose  and  vague.  It  ought  to  have  set  forth  the  particular 
law  of  Spain  which  renders  the  contract  invalid.  Is  it  fair  that  the  Plaintiff  should 
be  sent  to  search  all  the  laws  of  Spain,  in  order  to  find  out  which  of  those  laws  it  is 
that  the  plea  alludes  to  ]  Suppose  that  the  Defendant  had  pleaded  that,  by  the  laws 
of  this  kingdom,  the  contract  was  void  :  that  general  mode  of  pleading  would  not 
have  been  good.  The  particular  Act  of  Parliament  which  makes  the  contract  void 
must  be  referred  to.  A  private  Act  of  Parliament  is  as  much  the  law  of  this  country 
as  a  public  Act  is ;  but,  nevertheless,  it  must  be  specially  pleaded.  The  Judges  of 
this  country  are  bound  to  know  its  laws ;  but  they  are  not  bound  to  know  the  laws 
of  a  foreign  country. 

[324]  Thirdly'.  Elizalde  is  dead ;  and,  consequently,  he  cannot  be  subject  to  a 
crimiual  prosecution,  or  to  pains  and  penalties. 

Fourthly.  There  is  no  averment  connecting  the  agreement  stated  in  the  letter  of 
June  1828  with  the  agreement  stated  at  the  outset  of  the  bill:  there  is  nothing  to 
shew  that  they  are  identical :  consequently,  it  is  left  uncertain  to  which  of  the  two 
agreements  the  plea  is  addressed. 

Fifthly.  The  bill  contains  a  variety  of  recognitions  of  the  agreement  and  promises 
to  perform  it,  both  written  and  verbal,  which  were  made  by  the  Defendant,  in  France 
and  England,  as  well  as  in  Spain,  and  before  as  well  as  since  Elizalde's  death  :  and  the 
bill  is  as  much  founded  on  those  recognitions  and  promises  as  it  is  upon  the  original 
agreement.  The  plea,  however,  nowhere  avers  that  the  Plaintiffs  have  no  present 
right  to  sue.  Suppose  that  parties  enter  into  an  agreement  which  is  illegal,  au'i  one 
of  them  gains  a  large  sum  of  money,  and,  the  money  having  been  realized,  promises 
to  pay  to  the  other  party  the  share  to  which  he  would  have  been  entitled  if  the 
agreement  had  been  valid  :  is  it  at  all  clear  that,  by  the  law  of  Spain  or  by  the  law 
of  this  country,  that  promise  could  not  be  enforced  I  Barnes  v.  Hedley  (2  Taunt.  184). 
In  this  case  there  is  nothing  to  shew  that  the  original  agreement,  though  invalid  by 
the  laws  of  Spain,  may  not  form  a  good  consideration  for  the  subsequently  recognized 
contract,  when  the  parties  were  not  resident  in  that  country. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  bill,  in  effect,  represents  but  one 
agreement. 

[325]  The  whole  agreement  made  was  that  there  should  be  a  participation,  in  the 
profits  of  the  contract  with  the  Spanish  Government,  by  the  party  whom  the  Plaintiffs 
represent,  to  the  extent  of  one-fifteenth.  The  letter  of  June  1828,  which  was  relied 
on  by  the  counsel  in  support  of  the  bill,  did  not  create  a  new  agreement,  but  was 
merely  an  acknowledgment  of  the  prior  verbal  contract.  It  is  evidence  of  that  contract 
but  nothing  more.  I  have  read  all  the  subsequent  letters ;  but  my  opinion  is  that 
they  do  not  shew  any  promise  to  account,  independently  of  any  obligation  which 
might  arise  out  of  the  original  agreement.  The  consequence  is  that  the  bill  does  not 
represent,  as  it  has  been  said  to  do,  that  there  were  two  agreements. 

The  plea,  which  is  to  the  whole  bill,  alleges  that,  for  the  reason  which  it  assigns, 
the  agreement  in  question  was  null  and  void  by  the  laws  of  Spain  :  and  then  it  makes 
an  averment  in  support  of  the  plea  that  the  making  and  entering  into  such  agreement 
was  a  crime  against  the  laws  of  Spain,  subjecting  the  parties  to  it  to  pains  and 
penalties  and  to  a  criminal  prosecution.  I  see  nothing  in  that  averment  to  vitiate 
the  plea.  And,  if  the  fact  should  turn  out  as  the  plea  represents,  then  there  must  be 
an  end  of  the  Plaintiffs'  case. 

Plea  allowed  with  costs.  The  costs  of  the  suit  reserved;  the  Plaintiffs  having 
undertaken  to  reply.     (See  Fry  v.  Richardson,  ante,  vol.  x.  p.  475.) 
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[327]    Pkeston  v.  The  Grand  Collier  Dock  Company  and  Others.(I) 

Dec.  7,  8,  10,  21,  1840. 

[S.  C.  sub  nom.  Prestm  v.  Guyon,  10  L.  J.  Ch.  73  ;  5  Jur.  146.] 

Pleading.     Parties.     Joint  Stock  Company.     Fraud.     Liability  of  Shareholders. 

A  bill  by  a  member  of  a  numerous  incorporated  company,  on  behalf  of  himself  and  all 
the  other  members  except  the  Defendants,  praying  that  a  transaction,  in  which  the 
Defendants  had  been  the  actors,  but  which  had  been  sanctioned  unanimously  at  a 
meeting  of  the  company,  might  be  declared  fraudulent  and  void,  was  sustained, 
although  some  of  the  members  on  whose  behalf  the  bill  was  filed  had  been  present 
and  voted  at  the  meeting. 

Pending  a  bill  in  Parliament  for  forming  a  dock  company,  certain  subscribers  to  the 
undertaking  subscribed  for  9000  additional  shares,  in  order  to  make  up  the  amount 
of  capital  required  by  the  Standing  Orders  of  the  House  of  Lords,  before  the  bill 
could  pass  that  House.  Afterwards,  but  before  the  bill  was  passed,  those  persons 
signed  a  declaration  that  they  held  the  additional  shares  in  trust  for  the  company. 
After  the  bill  had  passed,  a  meeting  of  the  company  resolved  unanimously  that 
the  trust  should  be  annulled  and  the  shares  be  transferred  to  the  secretary  for  the 
use  of  the  company  :  no  transfer,  however,  was  made.  The  directors  having  made 
calls,  it  was  held  that  the  subscribers  for  the  additional  shares  were  bound,  as 
trustees,  to  pay  the  calls  in  respect  of  those  shares. 

The  Plaintiff,  D.  Preston,  was  an  original  subscriber  for  20  shares  in  the  company. 
The  bill  was  filed  by  him  on  behalf  of  himself  and  all  other  the  subscribers  [328]  to 
and  members  of  the  company  except  the  Defendants.  The  Defendants  were  the 
company,  John  Guyon,  William  Gunston,  William  John  Richardson,  Henry  Luard, 
Joseph  Horatio  Ritchie,  James  Heygate,  Charles  Duncan,  Samuel  Saunderson  Hall, 
John  Walter  Hulme,  Sir  William  Heygate,  Bart.,  John  Smith,  Susan  Gordon,  widow, 
and  Rowland  Nevett  Bennett. 

Guyon,  Gunston,  Richardson,  Luard,  Ritchie,  James  Heygate,  Duncan,   Hall  and 
Hulme    were  the  persons  who  subscribed  for  9000  of  the  additional  shares  in  the 
company  (but  none  of  which  were  registered),  towards   making  up  the  amount  of 
capital  required  by  the  Standing  Orders  of  the  House  of  Lords,  to  be  subscribed  before  „:^h 
the  bill  for  forming  the  company  could  be  brought  into  that  House.     All  those  nine  \ 
persons,  except  Hall,  were  directors  of  the  company  :  and  Hall  had  been  a  director.  ' 
Sir  W.  Heygate  was  the  only  other  director.     Smith  was  the  secretary  of  the  com- 
pany.     Susan    Gordon  and    Bennett   were    the    personal    representatives   of  Adam 
Gordon,  deceased,  who  was  the  party  to  the  Parliamentary  deed  of  the  first  part,  and 
with  whom  the  covenants  contained  in  that  deed  were  entered  into. 

The  bill  set  forth,  as  in  Mangles  v.  The  Grand  Collier  Dock  Company,  the  Parlia- 
mentary deed,  the  deed  of  management,  the  making  of  the  additional  subscriptions, 
the  purpose  for  which  those  subscriptions  were  made,  the  Act  of  Parliament,  the 
memorandum  of  the  4th  of  July  1837,  and  the  resolution  passed  at  the  meeting  of  the 
company  on  the  27th  of  June  1839.  It  stated  also  that  Guyon,  Gunston,  Luard, 
Richardson,  Ritchie  and  Hall,  and  fourteen  other  members  of  the  company  (who  were 
named),  voted,  either  in  person  or  [329]  by  proxy  at  that  meeting,  and  that  the  reso- 
lution was  carried  unanimously.  The  bill  further  stated  that  it  was  alleged,  by  or  on 
behalf  of  the  Defendants,  that  Gunston,  Hall,  Richardson,  Ritchie,  Luard,  Guyon, 
Duncan  and  James  Heygate  affixed  their  names  or  initials  to  the  memorandum  of  the 
4th  July  1837  ;  and  that  Hulme  affixed  his  name  or  initials  to  a  memorandum  in  all 
respects  similar  to  it,  which  was  dated  the  5th  of  the  same  month  :  that  the  alleged 
memorandum  of  the  4th  of  July  1837,  and  the  resolution  to  annul  the  trust  thereby 
alleged  to  be  created,  and  the  direction  to  transfer  the  additional  shares  to  Smith  the 
secretary,  were  not  warranted  by  the  Act  of  Parliament,  and  were  made,  by  collusion 

(1)  See  Mangles  v.  The  Grand  Collier  Dock  Company,  reported  ante,  vol.  x.  p.  519. 
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between  the  parties  who  had  subscribed  for  the  additional  shares  and  such  of  the 
directors  as  were  present  at  the  meeting  of  the  27th  of  June  1839,  for  the  fraudulent 
purpose  of  relieving  Gunston,  Richardson,  Ritchie,  Luard,  James  Hey  gate,  Guy  on, 
Duncan  and  Hall,  from  their  liability  to  pay  the  deposit  of  £1  per  share  on  their 
additional  shares,  and  the  calls  then  contemplated  to  be  made  upon  the  subscribers  to 
and  proprietors  of  the  undertaking:  that  the  said  memorandum  and  resolution  tended 
to  defraud  and  deprive  the  other  shareholders  of  the  benefit  of  the  subscriptions  for 
the  additional  shares,  and  of  the  deposit  of  £1  per  share,  and  the  calls  which  might 
be  made  upon  the  subscribers  to  and  proprietors  of  shares  in  the  undertaking  or  com- 
pany :  that,  pursuant  to  such  resolution,  an  entry  was  made  in  the  register  book  or 
share  ledger  of  the  company,  purporting  that  the  additional  shares  of  the  last-named 
parties  had  been  transferred  to  and  then  stood  in  the  name  of  John  Smith,  in  trust 
for  the  company;  but  no  actual  transfer  of  such  shares  was  then  made  to  Smith  :  that 
some  fraudulent  agreement  was  made  between  Hulme  [330]  and  the  directors,  in 
respect  of  the  additional  shares  subscribed  for  by  him,  and  that  pursuant  thereto  an 
entry  was  made  in  the  register  book  or  share  ledger  of  the  company  that  Hulme  held 
his  additional  shares  in  trust  for  the  company  :  that  a  meeting  of  the  directors  was 
held  on  the  •22d  of  July  1839,  at  which  time  only  605  shares  had  been  duly  regis- 
tered ;  and  it  was  then  resolved  that  a  call  of  £5  per  share  should  be  made  on  the 
registered  proprietors,  and  paid  on  or  before  the  21st  of  August  then  next :  that  the 
Plaintiff  paid  that  call  on  his  shares  on  or  about  the  21st  of  August,  and  that  it  had 
been  paid  on  all  or  nearly  all  the  rest  of  the  605  shares  :  that  at  another  meeting  of 
the  directors,  held  on  the  28th  of  October  1839,  a  further  call  of  £2  per  share  was 
resolved  upon,  and  that  call  also  had  been  paid  bj'  the  Plaintiff  and  all  or  nearly  all 
the  other  holders  of  the  605  shares  :  that  the  Plaintiff  was  ignorant  of  the  frauds 
aforesaid  until  long  after  he  had  paid  the  calls  ;  and  that  he  and  all  the  other  share- 
holders except  the  Defendants  paid  those  calls  in  the  full  faith  and  confidence  that  all 
the  shares  subscribed  for,  in  and  by  the  Parliamentary  deed,  were  honA  fide  subscribed 
for,  and  that  the  calls  either  had  been  or  would  be  paid  on  them  ;  but  he  had  since 
discovered  that  neither  those  calls  nor  the  required  deposit  of  £1  per  share  had  been 
paid  on  the  9000  additional  shares  subscribed  for  by  the  Defendants:  that,  unless  those 
payments  on  the  last-mentioned  shares  were  enforced,  it  would  be  impossible  to  carry 
the  objects  for  which  the  company  was  formed  into  effect :  that  the  Plaintiff  had 
requested  the  company  and  the  other  Defendants  who  were  directors  of  the  company 
to  compel  the  payment  of  the  deposit  and  calls  on  the  additional  shares,  and  to  have 
those  shares  duly  entered  and  registered  in  the  names  of  the  persons  by  whom 
[331]  the  same  were  originally  subscribed  for  in  the  Parliamentary  deed,  and  had 
requested  such  persons  to  consent  to  those  shares  being  so  entered  and  registered,  and 
to  take  the  usual  certificates  thereof,  and  to  expunge  the  resolutions  which  had  been 
come  to  in  respect  thereof:  and  also  had  requested  Susan  Gordon  and  Bennett  to 
enforce  the  covenants  entered  into  by  the  Defendants,  the  subscribers  for  the 
additional  shares,  in  and  by  the  Parliamentary  deed,  with  Adam  Gordon,  his  executors 
or  administrators  ;  but  they  had  refused  to  comply  with  such  requests  :  that  the 
Defendants,  the  directors,  in  order  to  give  effect  to  the  frauds  before  complained  of, 
and  to  secure.the  indemnity  of  themselves  and  Hall,  against  the  same  and  the  conse- 
quences thereof,  threatened  to  declare  or  join  in  declaring  the  additional  shares  to  be 
forfeited  :  that,  if  the  Defendants,  the  subscribers  for  the  additional  shares,  did,  as 
they  pretended,  execute  the  Parliamentary  deed  and  subscribe  for  those  shares,  as  a 
mere  matter  of  form,  and  in  order  to  satisfy  the  Standing  Orders  of  the  House  of  Lords, 
they  ought  to  be  held  to  such  subscriptions,  as,  otherwise,  the  mme  ivould  be  a  fraud  on 
the  House  of  Lords  and  on  the  other  shareholders  :  that  the  before-mentioned  memorandums 
and  resolutions  relating  to  the  additional  shares  were  also  fraudulent ;  and,  if  those 
shares  were  to  be  considered  as  held  in  trust  for  the  company,  it  would  be  impossible 
to  carry  the  objects  for  which  the  company  was  formed  into  effect,  and  all  the  meetings 
of  the  company  which  had  been  held,  and  all  the  business  done  thereat,  would  be 
invalid,  inasmuch  as  no  such  meeting  had  been  attended  by  10  or  more  members 
(either  in  person  or  by  proxy),  holding  1000  shares,  exclusive  of  the  additional  shares  : 
that  the  subscribers  for  the  additional  shares  had,  in  and  ever  since  1837,  combined 
and  colluded  together  for  the  purpose  of  practising  and  effect-[332]-ing  the  several 
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fraudulent  transactions  aforesaid,  and  that  those  transactions  were  planned  and  trans-  -  i : 
acted  with  the  privity  and  assistance  of  Sir  W.  Heygate ;  and  that  the  subscribers  for  ■*  ■\ ' 
the  additional  shares  had  a  common  and  joint  interest  in  practising  and  maintaining 
the  fraud,  and  jointly  and  severally  claimed  some  interest  in  or  title  to  such  shares ; 
and  they  and  Sir  W.  Heygate  knew  of  and  joined  in  the  attempt  to  exonerate  the 
subscribers  for  them  from  all  liability  in  respect  thereof,  and  from  payment  of  the 
deposit  and  calls  thereon  :  that  the  Defendants  pretended  that  the  Plaintiff  had  not 
paid  the  call  of  £2  per  share  on  his  shares,  and,  therefore,  under  the  provisions  of  the 
Act  of  Parliament,  his  shares  had  been  forfeited,  and,  consequently,  he  no  longer  had 
any  interest  in  the  undertaking :  but  the  Plaintiff  charged  that,  on  the  3d  of  June 
1840,  he  paid  the  amount  of  the  call  to  the  bankers  of  the  company  as  directed  by 
the  advertisement  for  the  call,  together  with  interest  at  £5  per  cent,  from  the  day  on  I 
which  the  call  was  first  payable,  and,  on  the  following  day,  he  gave  notice  of  such  pay-  | 
ment  to  the  company  ;  but  the  company,  although  they  had  received  the  sum  so  paid, 
had  not  offered  to  return  it  to  the  Plaintiff,  as,  he  submitted,  they  ought  to  have  done 
if  his  shares  had  become  forfeited  before  the  payment  was  made  ;  and  that,  after  such  I 
payment,  the  company  could  not  legally  proceed  to  declare  his  shares  to  be  forfeited  : 
that  the  Defendants  pretended  that,  before  the  payment  was  made,  the  directors  had 
passed  a  resolution  declaring  the  Plaintiff's  shares  to  be  forfeited;  but  the  PlaintifiTl 
charged  that,  if  any  such  resolution  had  been  made,  no  notice  of  it  had  been  given  to 
him,  nor  had  it  been  confirmed  at  a  general  meeting  of  the  shareholders  ;  both  of  which 
acts  were  required  to  be  done  by  the  Act  of  Parliament  before  a  share  could  [333] 
become  forfeited  ;  and,  therefore,  he  was  and  ought  to  stand  as  the  proprietor  of  20 
shares :  that  the  members  of  the  company,  who  were  not  parties  to  the  bill,  were 
upwards  of  100  in  number,  and  many  of  them  were  unknown  to  the  Plaintiff,  and  it 
was  impossible  for  him  to  make  all  of  them  parties  thereto. 

The  bill  prayed  that  it  might  be  declared  that  Guyon,  Gunston,  Richardson,  Luard, 
Ritchie,  James  Heygate,  Duncan,  Hall  and  Hulme  were  bond  fide,  or  that,  under  the 
circumstances  aforesaid,  they  ought  to  be  considered  and  treated  as  bond  fide  subscribers 
to  the  undertaking  in  respect  of  all  the  shares  for  which  they  respectively  subscribed 
the  Parliamentary  deed,  and  to  be  bound  thereby  ;  and  that  they  ought  to  perform 
the  covenants  and  agreements  thereby  entered  into  by  them ;  and  that  the  memo- 
randums of  the  4th  and  5th  of  July  1837,(1)  and  all  the  acts,  deeds,  resolutions  and 
entries  by  which  it  had  been  attempted  to  give  effect  to  those  memorandums,  or  the 
trust  thereby  attempted  to  be  created,  might  be  declared  to  be  illegal,  fraudulent  and 
void  ;  and  that  the  shares  to  which  those  memorandums  related  might  (if  any  transfer 
thereof  had  been  made)  be  retransferred  into  the  names  of  the  last-named  Defendants, 
in  the  proportions  in  which  such  shares  were  subscribed  for  by  them  respectively  in 
the  Parliamentary  deed ;  and  that  the  same  Defendants  might  be  decreed  to  pay  to 
the  company  the  deposit  of  £1  per  share  and  the  amount  of  the  two  calls  of  £5  and 
£2  per  share  on  their  additional  shares  respectively,  with  inte-[334]-rest  at  £5  per 
cent,  from  the  time  when  the  same  ought  to  have  been  paid  ;  and  that  the  company 
and  the  directors  thereof  might  be  decreed  to  treat  the  additional  shares  as  bond  fide 
belonging  to  the  same  Defendants,  in  the  proportion  of  1000  shares  each,  according  to 
their  original  subscriptions  for  the  same  ;  and  might  be  decreed  to  enforce  against 
them  the  payment  of  the  said  deposit  and  calls  and  of  all  future  calls ;  and  that  the 
company  and  the  directors  might  be  restrained  from  making  any  other  calls  on  the 
proprietors  until  the  Defendants  should  have  paid  the  amount  of  the  depo.sit  and  calls 
already  made  on  their  additional  shai'es ;  and  that  the  covenants  of  the  Parliamentary 
deed  might  be  put  in  force  against  the  same  Defendants ;  and  that  the  company  and 
the  directors  might  be  restrained  from  declaring  the  additional  shares  to  be  forfeited  ; 
and  that  all  the  Defendants,  except  the  company  and  Susan  Gordon,  Bennett  and  Smith, 
might  be  decreed  to  indemnify  the  company,  and,  in  particular,  the  Plaintiff  and  the 
other  persons  on  whose  behalf  the  bill  was  filed,  from  all  loss  or  damage  arising  from 

(1)  These  were  memorandums  signed  by  the  purchasers  of  the  additional  shares, 
declaring  that  those  shares  were  to  be  held  in  trust  for  the  company.  The  memo- 
randum of  the  4th  of  July  was  signed  by  all  of  them,  except  Hulme,  and  the  memo- 
randum of  the  5th  was  signed  by  him  alone. 
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the  matters  or  transactions  aforesaid  ;  and  that  Guyon,  Gunston,  Eichardson,  Luard, 
Kitchie,  James  Heygate,  Duncan,  Hall,  Hulme  and  Sir  William  Heygate  might  be 
decreed  to  pay  the  costs  of  the  suit ;  and  that  the  company  and  the  directors  mit;ht 
be  restrained  from  taking  any  further  steps  to  declare  or  procure  the  forfeiture  of  the 
Plaintiffs  shares,  on  the  ground  of  the  non-payment  of  either  of  the  calls  which  had 
been  made,  or  on  account  of  any  other  matter  or  thing  then  passed  or  happened. 

Guyon,  Gunston,  Richardson,  Luard,  Ritchie,  James  Heygate  and  Duncan  demurred 
to  the  bill  for  want  of  equity,  and  because  all  the  members  or  proprietors  of  [335]  or 
subscribers  to  the  company  ought  to  have  been  made  parties  to  the  bill. 

Hall  demurred,  separately,  on  the  same  grounds. 

Mr.  Jacob,  Mr.  James  Russell  and  Mr.  Heathfield,  in  support  of  the  first  demurrer. 

The  matters  which  are  made  the  subject  of  complaint  in  the  bill  are  not  cognizable 
by  the  Court  of  Chancery.  The  Court  of  King's  Bench  alone  has  jurisdiction  to  decide 
questions  relating  to  the  afiairs  of  a  corporation. 

Guyon,  Gunston,  Richardson,  Hall,  Duncan  and  Ritchie  were  members  of  the 
committee  appointed  by  the  deed  of  management ;  and,  by  that  deed,  the  committee 
was  authorized  to  adopt  all  measures  which  it  might  consider  necessary  or  expedient 
for  obtaining  the  Act  of  Parliament :  therefore  the  members  had  a  right,  as  against 
the  company,  to  make  the  subscriptions  which  are  alleged,  or  rather  pretended,  to  be 
colourable. 

The  resolution  for  annulling  the  trust  as  to  the  additional  shares  was  passed  at  a 
meeting  of  the  company  held  on  the  27th  of  June  1839;  and  that  resolution  is 
alleged,  in  general  terms,  to  be  fraudulent ;  but  there  is  no  statement  of  any  species 
of  fraud  consisting  of  misrepresentation  or  suppression.  Did  the  members  present 
(who  voted  unanimously),  conspire  to  defraud  one  another  ?  It  is  also  alleged  that 
the  memorandums  and  resolution  tended  to  deprive  the  other  shareholders  of  the 
benefit  of  the  deposit  and  calls  on  the  additional  shares.  But  neither  the  deeds  nor 
the  Act  of  Parliament  require  that  any  deposit  should  be  paid  ;  nor  was  any  [336] 
call  made  upon  the  shareholders  in  June  1839.  The  first  call  was  in  July  of  that 
year.  Consequently,  when  the  demurring  Defendants  transferred  their  additional 
shares  to  the  secretary,  they  were  under  no  liability  whatever  in  respect  of  those 
shares  :  ami  it  is  nmoherc  alleged  that  they  hail  executed  the  Paiiiamentarij  deed  in  respect 
of  them.(\)  The  Defendants  having  purchased  their  additional  shares  in  trust  for  the 
company,  it  was  right  for  them  to  take  the  sense  of  the  company  at  large  as  to  the 
disposal  of  them  ;  and  the  company  resolved,  unanimously,  that  the  shares  should  be 
transferred  to  the  secretary.  Why  is  not  such  a  transfer  to  indemnify  these  parties 
just  as  effectually  as  a  transfer  to  any  other  individual  I  How  can  such  a  transaction 
be  justly  called  fraudulent'?  The  truth  is  that  the  Plaintifl',  who  was  absent  from  the 
meeting,  disapproves  of  what  took  place  at  it ;  and,  if  this  bill  is  sustained,  every 
vote  of  a  corporate  body  which  any  member  disapproves  of  may  be  made  the  subject 
of  a  suit. 

Next,  the  bill  is  erroneously  framed ;  for  it  is  filed  by  the  Plaintiff  on  behalf  of 
himself  and  all  the  other  members  of  the  company  except  the  Defendants ;  not  on 
behalf  of  the  Plaintiff  and  all  the  other  members  except  the  Defendants,  who  should 
come  in  and  seek  relief  by  and  contribute  to  the  expenses  of  the  suit :  and  therefore 
it  is  necessary  that  all  the  members  who  are  not  expressly  named  as  parties  should 
have  a  common  interest.  Now  the  bill  states  that,  besides  the  demurring  Defendants, 
14  other  members  of  the  company  (two  of  whom  were  then  directors)  were  present 
at  the  [337]  meeting  of  the  27th  of  June  1839,  at  which  the  alleged  fraud  was 
consummated  ;  and  it  states  also  that  the  resolution  which  was  passed  at  that 
meeting  was  carried  unanimously  ;  so  that  the  Plaintifl"  who,  it  is  true,  did  not  attend 
that  meeting  is  suing,  on  behalf  of  two  directors  and  12  other  members  of  the 
company,  to  be  relieved  from  a  fraud  in  which  they  were  concerned  ;  or,  in  other 
words,  the  object  of  this  bill  is  to  relieve  fraudulent  parties  from  the  consequences  of 
their  own  fraud.  There  is  no  averment  that  they  were  deceived  or  the  victims 
of   the  fraud.      The  bill  therefore,  in   that  respect,  is  entirely   erroneous  :   for  the 

(1)  There  was  no  exp-ess  aWegntion  to  that  effect;  but  the  bill  assumed  that  the 
subscribers  had  executed  the  Parliamentary  deed  in  respect  of  the  additional  shares. 
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Plaintiif  is  suing  on  behalf  of  persons  with  whom  he  has  no  common  right  or  interest, 
for  none  of  the  members  who  concurred  in  the  resolution  could  sustain  this  bill. 
Lastly,  the  concluding  part  of  the  prayer  relates  exclusively  to  the  Plaintiff's  own 
private  concerns,  in  which  the  other  shareholders  not  only  have  no  common  interest 
with  him,  but  have  an  interest  adverse  to  his  :  consequently,  all  the  other  members 
of  the  company  ought  to  have  been  made  parties  to  the  suit.  Long  v.  Yonge  {ante, 
vol.  ii.  p.  369) ;  Fan  Sandau  v.  Moore  (1  Russ.  441) ;  Jones  v.  Garcia  del  Rio  (Turn.  & 
Euss.  297). 

Mr.  Craig,  for  the  Defendant  Hall,  said  that  the  Plaintiff  by  his  bill  had  asked  ■ 
relief,  as  to  which  he  had  not  got  the  proper  parties  before  the  Court ;  and  that  it  1 
was  nowhere  alleged  that  the  parties  who  took  the  additional  shares  had  executed  ' 
the  Parliamentary  deed  in  respect  of  those  shares. 

Mr.  Knight  Bruce,  Mr.  Wakefield  and  Mr.  Lovat,  in  support  of  the  bill.  It  has 
been  said  that  all  the  members  of  the  company  [338]  ought  to  have  been  made  parties 
to  the  record  :  but  a  sufficient  reason  is  assigned  for  not  making  them  all  parties ;  for 
the  bill  charges  that  the  several  members  and  subscribers  to  the  company,  not  parties 
thereto,  are  very  numerous,  being  upwards  of  100  in  number,  and  are,  many  of  them, 
unknown  to  the  Plaintiff;  and  that  it  is  impossible  for  the  Plaintiff  to  make  them 
all  parties. 

It  has  been  said  also  that  the  other  members  of  the  company  have  not  a  common 
interest  in  the  subject-matter  of  the  suit ;  but  the  bill  prays  that  it  may  be  declared 
that  the  Defendants  Guyon,  Gunston,  &c.,  were  bond  fide,  or  that,  under  the  circum- 
stances aforesaid,  they  ought  to  be  considered  and  treated  as  bona  fide  subscribers  to 
the  undertaking,  in  respect  of  all  the  shares  for  which  they  respectively  subscribed 
the  Parliamentary  deed,  and  bound  thereby,  and  that  they  ought  to  perform  and 
fulfil  the  covenants  and  agreements  thereby  respectively  entered  into  by  them ; 
and  that  the  memorandums  of  the  4th  and  5th  of  July  1837,  and  all  the  acts,  deeds, 
resolutions  and  entries  by  which  it  was  attempted  to  give  effect  to  them  or  to  the 
trusts  thereby  attempted  to  be  created,  may  be  declared  to  be  illegal,  fraudulent  and 
void,  &c.  There  is,  therefore,  an  object  in  which  all  the  members  have  a  common 
interest,  namely,  to  add  to  the  liabilities  of  the  shareholders  and  to  increase  the 
funds  of  the  company.  Cockhurn  v.  Thompson  (16  Ves.  321) ;  Adair  v.  The  Nexo  River 
Company  (11  Ves.  429).  The  ground  on  which  Long  v.  Yonge  and  Van  Sandau  v. 
Aloore  were  decided  was  that  a  dissolution  of  the  partnership  was  prayed.  In  the 
latter  of  those  cases  the  Lord  Chancellor  says  :  "  The  bill  proceeds  on  two  grounds," 
&c.  (1  Euss.  463.)  In  Hichens  v.  Congreve  (4  Russ.  575,  576;  S.  C.  ante,  vol.  iv. 
p.  420)  the  [339]  Lord  Chancellor  says  :  "  Here  is  a  fund  in  which  all  the  share- 
holders are  interested.  Fifteen  thousand  pounds  have  been  improperly  taken  out 
of  it ;  a  fraud  has  been  committed  on  them  all.  Is  it  necessary  that  all  should  come 
into  a  Court  of  Justice  for  the  purpose  of  joining  in  a  suit  with  a  view  to  obtain 
redress'?  It  is  possible  that  the  number  of  shareholders  may  be  6000  ;  for  the  capital 
of  the  company  is  fixed,  by  the  Act  of  Parliament,  at  £300,000,  divided  into  shares 
of  £50  each  ;  and  justice  never  could  be  obtained  if  any  very  great  number  of 
Plaintiffs  were  put  on  the  record.  It  is  said  that  there  is  nothing  on  the  face  of 
the  bill  which  shews  that  the  shareholders  are  so  numerous  that  they  could  not  all  be 
joined  as  parties  without  inconvenience.  I  think  it  does  appear  sufficiently  that,  if 
all  were  joined,  the  number  of  complainants  would  be  inconveniently  great.  First, 
because  the  shares  are  6000  in  number,  and,  secondly,  because  it  appears,  by  the 
Act  of  Parliament,  that  there  were  then  upwards  of  200  shareholders.  It  is  clear, 
therefore,  that  justice  would  be  unattainable  if  all  the  shareholders  were  required  to 
be  parties  to  the  suit."  The  question  here  is  whether  the  funds  of  the  company 
are  to  receive  a  certain  sum  of  money :  of  what  avail  is  it  then  to  say  that  some  of 
the  shareholders  have  acceded  to  the  transaction  which  the  bill  complains  of  and 
seeks  to  set  aside  as  being  fraudulent?  If  any  of  the  Defendants  who  are  sought 
to  be  made  liable  by  this  suit  have  an  equity  to  compel  any  of  the  other  share- 
holders to  make  good  what  they  may  be  called  on  to  contribute,  that  must  be  made 
the  subject  of  another  suit.  The  Plaintiff  on  this  record  represents  the  general  right ; 
and  his  suing  on  behalf  of  all  the  other  shareholders  is  merely  a  mode  of  expressing 
that  he  sues  in  the  general  right.     The  case  of  Bromley  v.  Smith  {ante,  vol.  i.  p.  8)  is 
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[340]  strictly  analogous  to  the  present.  There  a  few  of  the  inhabitants  of  a  parish 
filed  a  bill  on  behalf  of  themselves  and  the  rest  of  the  parishioners  for  relief  against 
acts  which  were  alleged  to  be  injurious  to  their  common  right.  The  Defendants 
stated  in  their  answers  that  the  majority  of  the  parishioners  were  averse  to  the  institu- 
tion of  the  suit,  and  approved  of  the  acts  complained  of  in  the  bill.  But  Sir  John 
Leach,  Y-C,  said  that,  where  a  matter  was  necessarily  injurious  to  the  common  ri»ht, 
the  majority  of  the  persons  interested  could  neither  excuse  the  wrong  nor  deprive  all 
other  parties  of  their  remedy  by  suit.  Besides,  this  is  a  case  of  fraud,  and  it  was 
decided  in  Seddon  v.  Connell  that,  where  a  bill  is  filed  for  relief  in  respect  of  a  fraud 
alleged  to  have  been  committed  by  several  persons,  it  is  not  necessary  that  all  the 
persons  who  were  parties  to  the  fraud  should  be  made  parties  to  the  record.  (Ante, 
vol.  X.  p.  79.) 

Another  objection  that  was  made  to  the  bill  was  that  part  of  the  relief  sought  bv 
it  related  to  the  PlaintiflTs  own  private  concerns,  in  which  the  other  members  of  the 
company  had  no  interest,  that  is  to  say,  that  it  prayed  for  an  injunction  to  restrain 
the  company  and  the  directors  from  taking  any  further  steps  to  declare  the  forfeiture 
of  the  Plaintilfs  20  shares.  But  the  attempted  forfeiture  of  those  shares  is  a  matter 
inseparably  blended  with  the  general  fraud  and,  consequently,  the  Plaintiflf  has  a 
right  to  introduce  it  into  a  suit  relating  to  that  general  fraud.  Is  it  to  be  endured 
that  the  Defendants  should  conspire  to  defeat  the  Plaintiff's  title  1  He  is,  to  a  great 
extent,  a  trustee  of  the  suit  for  the  benefit  of  all  the  shareholders :  and  it  is  not  onlv 
the  right  but  the  duty  of  a  trustee  to  pre-[341]-vent  his  legal  title  from  being 
fraudulently  affected,  so  as  to  prejudice  his  cesiuis  que  trust. 

The  bill  contains  specific  charges  of  fraud  and  collusion  :  of  fraud  committed  not 
only  upon  the  Legislature,  but  also  upon  every  person  who  has  embarked  his  money 
in  the  undertaking.  The  main  object  of  the  bill  is  to  redress  that  fraud,  and  to  have 
the  additional  shares  treated  as  belonging  to  the  parties  to  whom  they  were  represented 
to  belong. 

Mr.  Wakefield  cited  Campbell  v.  Mackay  (1  Myl.  &  Craig,  603 ;  and  ante,  vol.  vii. 
p.  564). 

Mr.  Jacob,  in  reply.  Bromley  v.  Smith  has  no  bearing  on  the  present  case.  The 
bill  was  not  filed  by  or  on  behalf  of  parties  seeking  to  be  relieved  from  their  own 
acts,  or  from  acts  in  which  they  had  concurred.  All  that  was  stated  in  that  case 
was  that  some  of  the  persons  on  whose  behalf  the  bill  was  filed  approved  of  the  acts 
complained  of,  and  were  averse  to  the  institution  of  the  suit.  Here  the  bill  is  filed 
to  be  relieved  from  a  fraud,  on  behalf  of  certain  persons  who  were  guilty  of  that 
fraud.  If  all  the  members  except  one  had  concurred  in  the  fraud,  could  that  one 
have  filed  a  bill  on  behalf  of  himself  and  the  other  members,  to  be  relieved  from  the 
fraud  ? 

Besides,  no  case  can  be  produced  in  which  a  Court  of  Equity  has  relieved  an 
incorporated  company  against  its  own  acts.  Acts  done  at  the  general  meetings  of 
the  company  are  the  acts  of  the  company,  and  must  necessarily  be  conclusive  upon 
every  member  of  it. 

[342]  The  Yice-Chancellor.  I  do  not  see  that  the  bill  anywhere  states  that 
any  of  the  gentlemen  who  subscribed  for  the  additional  shares  subscribed  the  Parlia- 
mentary deed  in  respect  of  those  shares.(l)  I  make  that  observation,  because  it 
strikes  me  that  the  Act  of  Parliament  speaks  of  subscription  generally,  and  not  of 
any  particular  mode  of  subscription.  Therefore,  anything  which,  in  fact,  would  be  a 
subscription,  would  come  within  the  words  of  the  Act  of  Parliament.(2) 

Is  there  anything  in  the  Act  which  prohibits  a  person  from  being  a  shareholder, 
and  holding  his  share  in  trust  for  another  person  1 

Mr.  Jacob.     No,  sir. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  Before  I  decide  this  point  I  shall 
certainly  read  over,  very  particularly,  the  Act  of  Parliament  as  well  as  every  one  of 
the  allegations  in  the  bill ;  because  it  strikes  me  that  the  real  object  of  the  bill  is  to 
give  a  sort  of  validity  to  that  rule  of  the  House  of  Lords  for  the  enforcement  of 

(1)  The  fact  was  assumed  as  before  mentioned. 

(2)  See  the  section  alluded  to,  ante,  vol.  x.  p.  522. 

V.-C.  IV.— 29* 
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which,  as  I  understand  it  at  present,  the  Act  of  Parliament  has  made  no  provision. 
It  seems  to  me  that  it  was  contemplated  by  the  framer  of  this  bill,  that,  whereas  the 
House  of  Lords  requires  that  before  the  bill  in  Parliament  should  pass  their  Lordships' 
House,  three-fourths  at  least  of  the  number  of  the  shares  should  be  subscribed  for, 
it  would  be  a  sort  of  fraud  on  that  rule  if  the  subscriptions  for  the  three-fourths 
of  the  shares  were  made  [343]  in  such  a  manner  as  would  not,  permanently  and  for 
all  purposes  whatever,  make  those  who  had  become  subscribers  for  those  shares 
holders  of  them,  so  that  they  could  not  get  rid  of  them ;  but  must,  at  all  events,  be 
made  liable  to  pay  the  amount  of  their  subscriptions.  Now  it  is  a  very  remarkable 
thing  that  there  should  be  such  a  rule  in  the  House  of  Lords,  and  that  there 
should  be  no  such  rule  in  the  House  of  Commons.  Possibly  there  may  be  no  such 
rule  in  the  House  of  Commons,  because  the  Members  of  that  House  may  consider  that 
the  rule  would  be  inoperative,  unless  clauses  were  introduced  into  the  Act  of 
Parliament  to  give  it  operation ;  and,  therefore,  it  may  be  that,  though  their  Lord- 
ships may  think  it  right  there  should  be  such  a  rule  in  their  House,  the  House  of 
Commons  may  think  it  is  not  right  that  there  should  be  such  a  rule  in  their  House  : 
and  the  House  of  Commons  may  have  thought  that  the  object  which  is  aimed  at,  by 
their  Lordships'  rule,  might  be  effectually  secured  by  introducing  clauses  into  the  Act 
of  Parliament.  But  the  Act  has  passed  without  any  such  clause  :  so  that  it  appears 
that  the  Legislature,  collectively,  did  not  think  it  right  there  should  be  any  such 
clause  in  the  bill  as  might  give  such  an  effect  to  the  rule  of  the  House  of  Lords  as 
that  which  the  framer  of  this  bill  supposed  ought  to  be  given  to  it.  And  it  is  with 
reference  to  that  consideration  that  I  think  I  must,  very  particularly,  examine  this 
Act  of  Parliament,  and  see  how  far  that  which  has  been  done  has  been  legally  done  : 
because,  if  it  has  been  legally  done  within  the  purview  of  the  Act  of  Parliament, 
although  to  a  certain  extent  the  object  of  the  House  of  Lords  has  not  been  carried 
into  effect,  this  only  would  follow,  namely,  that  the  object  of  their  Lordships'  rule 
had  not  been  attained,  because  their  [344]  Lordships  had  not  so  framed  the  Act  as 
to  give  effect  to  their  rule. 

Dec.  21.  The  Vice-Chancellor  [Sir  L.  Shadwelll.  In  this  case  there  are  two 
demurrers ;  one  by  Mr.  Samuel  Saunderson  Hall,  and  the  other  by  seven  of  those 
nine  persons  who  were  parties  to  transactions  which  are  termed  fraudulent  in  the 
bill. 

Now  the  cases  of  the  demurring  parties  differ  in  this  respect,  that  Mr.  Hall  is  said 
not  to  be  a  director,  and,  therefore,  the  same  relief  cannot  be  administered  as  against 
him  as  can  be  against  the  seven.  But  it  appears  to  me  that,  as  to  the  seven,  in 
respect  of  their  being  directors,  relief  certainly  can  be  administered  ;  I  mean  that 
relief  which  is  asked,  that  they  may  be  restrained  from  taking  any  further  or  other 
steps  to  declare  or  procure  the  forfeiture  of  the  Plaintiff's  20  shares. 

It  appears  that  there  was  a  deposit  of  £\  paid ;  and  a  call  was  subsequently  made 
by  the  directors  for  £5  per  share  ;  and  that  was  paid.  Then  another  call  was  made 
in  October  1839  for  £2  per  share ;  and  that  call  was  paid  to  the  bankers  of  the  com- 
pany :  and  though  it  is  true  that,  under  the  Act  of  Parliament,  in  case  a  call  on  a  share 
had  not  been  paid  the  directors  might  proceed  to  declare  the  share  to  be  forfeited ; 
yet  in  a  case  where,  before  any  declaration  of  forfeiture  is  made,  the  whole  amount  of 
what  was  due  in  respect  of  the  call  has  been  paid,  and  where,  as  this  bill  states,  no 
offer  has  been  made  to  repay  the  amount,  this  Court  would  not  allow  the  directors  to 
proceed  to  declare  the  share  forfeited  ;  because  it  is  contrary  to  common  equity  [345] 
and  to  plain  sense  and  justice  that  the  parties  should  receive  and  keep  in  their  posses- 
sion the  amount  of  the  call,  and,  after  that,  proceed  to  declare  the  share  to  be  forfeited. 
I  think,  therefore,  that,  if  there  was  nothing  else  in  the  case,  the  demurrer  of  the 
seven  Defendants  must  be  overruled. 

But,  inasmuch  as  the  case  of  Mr.  Hall  stands  distinguished  from  the  case  of  the 
other  Defendants  who  have  demurred,  I  have  got  to  consider,  with  respect  to  him, 
what  will  also  apply  to  them,  namely,  the  general  equity  of  the  case. 

I  must  preface  what  I  have  to  say  on  that  subject  by  observing  that  the  word 
fraud  is  a  term  which,  in  fairness,  is  hardly  applicable  to  the  transactions  in  question  : 
and  I  must  also  observe  that  there  is  a  little  difficulty,  upon  the  face  of  this  bill,  in 
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determining  the  fact  whether  there  were  such  memorandums  as  are  mentioned  of  the 
ith  and  5th  of  July  1837.  It  is  stated,  in  the  first  instance,  that  it  is  alleged  that 
there  were  such  papers  ;  which  is  no  allegation  of  their  existence.  Then  it  is  alleged 
that  the  Defendants  pretend  that  there  were  such  papers ;  and  the  contrary  of  that 
pretence  is  charged  to  be  true.  I  observe,  however,  that  the  bill  states  that  the 
memorandums  were  fraudulent,  and  that  they  were  made  and  entered  into  for  a 
fraudulent  purpose.  Now  they  could  not  have  been  fraudulent  or  have  been  made 
and  entered  into  for  any  purpose,  unless  they  had  been  made.  They  must  have 
existed  to  have  had  any  character  at  all :  and,  moreover,  the  bill  prays  that  the  two 
memorandums,  dated  respectively  the  4th  and  .5th  of  July  1837,  and  all  the  acts,  &c., 
by  which  it  had  been  attempted  to  give  effect  to  them  or  to  the  trusts  thereby 
attempted  to  be  created,  might  be  declared  [346]  to  be  illegal,  fraudulent  and  void  ; 
which  they  cannot  be  unless  they  exist. 

I  take  it  then  as  a  fact  which  is  represented  on  this  bill,  with  sutficient  plainness, 
that,  for  the  purpose  of  enabling  the  bill  for  forming  the  company  to  pass  through  the 
House  of  Lords,  the  nine  gentlemen  did  procure  further  subscriptions  to  the  amount 
of  9000  shares  ;  of  which  each  of  those  nine  gentlemen  took  1000  shares.  Whether 
they  subscribed  the  Parliamentary  deed  or  not  is  quite  immaterial.  They  became 
the  subscribers  for  the  shares ;  and  admitting  that  they  did  take  the  shares  in  trust 
for  the  company,  what  then  ?  they  were  the  owners  of  the  shares ;  and,  if  they  were 
trustees  for  the  company,  they  were  liable  still,  by  the  very  provisions  of  the  Act,  to  all 
those  operations  which  were  to  be  performed,  by  virtue  of  the  Act,  by  those  who  held 
shares ;  and  though  they  might,  like  all  other  trustees,  have  a  right  to  be  reimbursed 
by  their  eestuis  que  trust  all  expenses  they  incurred  in  the  execution  of  their  trustee- 
ship, they  were  primarily  liable.  It  is  quite  impossible  to  read  this  Act  of  Parliament 
without  seeing  that  it  was  the  intention  of  the  Legislature  that  those  who  became 
shareholders  should,  all  of  them,  pay  rateably. 

Then  what  was  done  ?  The  parties  do  not  seem  to  me  to  have  managed  their  case 
in  the  way  in  which  it  ought  to  have  been.  As  I  understand  the  case,  even  at  this 
day,  there  has  been  no  transfer  of  those  shares  by  those  nine  subscribers.  The  con- 
sequence of  which  is  that,  let  them  state  what  they  please  with  respect  to  an  acknow- 
ledgment of  the  trust,  and  with  respect  to  an  intention  to  exonerate  them  from  any 
liability  as  trustees,  under  the  provisions  of  the  Act  they  were  clearly  [347]  liable, 
when  calls  were  made  by  the  directors  on  other  shareholders,  to  have  calls  made  upon 
them.  For  this  Court  never  would  allow  the  directors  of  a  company  so  to  proceed  as 
to  require  some  shareholders  to  pay  a  deposit  and  calls,  and  not  to  require  others  to 
make  similar  payments.  It  is  quite  obvious  to  me  that  no  fraud  was  intended  ;  and 
that  the  thing  really  meant  was  a  benefit  to  all  the  subscribers,  namely,  that  the 
subscribers  should  get  the  Act  of  Parliament  they  wished  for.  But,  nevertheless,  as 
that  purpose  was  accomplished  by  these  nine  gentlemen  becoming  shareholders  of 
1000  shares  each,  my  opinion  is  that  there  has  been  an  error  which  this  Court  will 
set  right,  namely,  that,  when  the  directors  thought  proper  to  make  the  calls  as  they 
did,  they  stopped  short  of  that  which  was  their  duty,  and  that  they  ought  to  have 
gone  on  to  direct  the  same  sums  to  be  paid  upon  each  of  those  shares  as  had  been 
directed  to  be  paid  upon  the  other  shares  which  were  held  by  those  who  were  called 
the  registered  shareholders.  Therefore  it  is  evident  that,  in  whatever  manner  it  is  to 
be  done,  this  Court  will  rectify  the  error  that  has  been  made,  and  will  take  care  that 
all  the  shareholders  shall  be  put  upon  the  same  footing  with  respect  to  the  liability  to 
pay  calls. 

My  opinion,  therefore,  is  that  there  is  a  plain  equity  for  the  Plaintiff  to  be  relieved  ; 
and  on  that  ground  the  demurrers  must  be  overruled. 

My  opinion  also  is  that  the  bill  could  not  have  been  constructed  otherwise  than  as 
it  is ;  and  that  the  objection  made  for  want  of  parties  is  answered  upon  the  face  of 
the  bill.  For  the  bill  avers  that  there  are  upwards  of  100  other  members  of  the 
company,  and  that  it  would  be  impossible  to  make  all  of  them  parties.  Therefore, 
[348]  according  to  the  decisions  which  have  been  made  on  the  point,  that  objection 
cannot  prevail :  and  the  consequence  is  that,  on  both  grounds,  the  demurrers  must  be 
overruled. 
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[348]    Lister  v.  Payn.     Dec.  1,  1840. 
Ship.     Lien.     Set-off.     Captain. 

A  ship  at  sea  was  mortgaged  by  the  owner  to  the  Plaintiff.  The  ship  having  become 
unseaworthy,  it  was  condemned  and  sold  in  a  foreign  port.  The  purchaser  drew,  upon 
a  person  in  England,  a  bill  of  exchange  for  the  proceeds,  and  indorsed  and  delivered 
it  to  the  captain.  The  captain  claimed  a  lien  upon,  or  a  right  of  set-off  against,  the 
amount  of  the  bill,  for  disbursements  which  he  had  made  on  account  of  the  ship, 
and  threatened  to  bring  an  action  against  the  acceptor  for  the  money  due  on  the 
bill.     The  Court  granted  an  injunction  to  restrain  the  action. 

A  mortgage  of  a  ship  is  good  as  between  the  mortgagor  and  mortgagee,  although  the 
particulars  of  the  mortgage  are  not  endorsed  on  the  certificate  of  registry,  as 
required  by  3  &  4  Will.  4,  c.  55. 

On  the  10th  of  March  1837  James  Waddle,  a  merchant  in  London,  mortgaged  a 
ship,  of  which  he  was  owner,  to  a  joint  stock  bank  at  Liverpool,  for  securing  £6000 
due  from  him  to  the  bank.  On  the  same  day  the  mortgage  was  duly  registered ;  but 
the  ship  being  then  at  sea,  the  particulars  of  the  mortgage  were  not  endorsed  on  the 
certificate  of  her  registry,  nor  was  such  endorsement  made  afterwards ;  although  the 
ship  returned  to  England  in  August  1838.  (See  3  &  4  Will.  4,  c.  55  (for  the  register- 
ing of  British  vessels),  sect.  34.  See  also  sects.  32,  33,  35,  36,  42  and  43.)  Waddle, 
after  the  ship's  return,  sent  her  on  a  voyage  to  Calcutta,  where  she  arrived  safely ; 
and  afterwards,  having  obtained  a  cargo,  she  set  sail  for  England.  On  her  homeward 
voyage  she  encountered  severe  weather,  and  sustained  considerable  damage  ;  in  con- 
sequence of  which  she  put  into  the  Mauritius,  where  she  was  con-[349]-demned  as 
unseaworthy,  and  sold ;  and  her  cargo  was  sent  home  in  another  vessel.  The  net 
proceeds  of  the  sale  of  the  ship  amounted  to  £957  :  and  the  purchasers  drew  upon 
the  Defendant  Dunbar,  who  was  resident  in  England,  a  bill  of  exchange  for  that  sum, 
and  endorsed  and  delivered  it  to  the  Defendant  Payn,  the  captain. 

On  the  23d  of  November  1839  a  fiat  in  bankruptcy  issued  against  Waddle,  under 
which  he  was  declared  a  bankrupt. 

Payn  arrived  in  England  in  March  1840;  and,  being  about  to  bring  an  action 
against  Dunbar  for  the  amount  of  the  bill  of  exchange,  the  bill  in  this  cause  was  filed 
by  the  bank,  in  the  name  of  one  of  their  public  ofiScers,  against  him,  Dunbar  and 
AVaddle's  assignees,  for  an  injunction  to  restrain  an  action.  Payn,  by  his  answer, 
claimed  a  lien,  on  the  amount  of  the  bill  of  exchange,  for  disbursements  which  he  had 
made  on  account  of  the  ship  at  and  during  her  voyage  to  Calcutta. 

A  motion  was  now  made  for  the  injunction. 

Mr.  Knight  Bruce  and  Mr.  Rolt,  in  support  of  the  motion,  said  that,  notwith- 
standing the  particulars  of  the  mortgage  were  not  endorsed  on  the  certificate  of  the 
ship's  registry,  yet  the  mortgage  was  good  as  between  the  mortgagor  and  the 
aiortgagee ;  for  the  35th  sect,  of  3  &  4  W.  4,  c.  55,  enacted  that  so  soon  as  the 
particulars  of  any  bill  of  sale  or  other  instrument  by  which  any  ship  or  vessel,  or  any 
share  or  shares  thereof,  should  have  been  entered  in  the  book  of  registry  as  therein- 
before directed,  the  said  bill  of  sale  or  other  instrument  [350]  should  be  valid  and 
effectual  to  pass  the  property  thereby  intended  to  be  transferred,  as  against  all  persons 
and  to  all  intents  and  purposes,  except  such  subsequent  purchasers  and  mortgagees 
who  should  first  procure  the  indorsement  to  be  made  on  the  certificate  of  registry  : 
that  the  lien  claimed  by  Payn  was  for  ordinary  disbursements  on  account  of  the  ship  : 
but  the  captain  of  a  vessel  had  no  lien  on  it  even  for  necessary  repairs,  although,  if 
the  repairs  were  made  abroad,  he  might  hypothecate  the  vessel  for  the  expense 
incurred;  Hussey  v.  Christie  {13  Ves.  594;  and  9  East,  426);  much  less  had  he  any 
lien  for  ordinary  disbursements  on  account  of  the  vessel. 

Mr.  Jacob  and  Mr.  Anderdon,  for  the  Defendant  Payn,  said  that  although  the 
captain  of  a  vessel  might  have  no  lien  on  it  for  ordinary  disbursements,  yet,  if  it  was 
sold,  he  had  a  right  to  set  off  the  amount  of  such  disbursements  against  the  proceeds 
of  the  sale  :  that  a  solicitor  had  no  lien  for  his  bill  of  costs  upon  his  client's  freehold 
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estate ;  but,  if  the  estate  was  sold  and  the  purchase-money  was  received  by  the 
solicitor,  he  would  have  a  right  to  set  off  the  amount  of  his  bill  against  it ;  that 
although  the  particulars  of  the  mortgage  could  not  be  endorsed  on  the  certificate  of 
registry  at  the  time  when  the  mortgage  was  made,  owing  to  the  ship  being  then  at 
sea,  yet  the  endorsement  might  have  been  made  on  her  return  to  this  country  in 
August  1838  :  that  no  notice  of  the  mortgage  was  given  to  Payn  or  any  other  person  ; 
and,  as  there  was  no  endorsement  on  the  registry,  Waddle  appeared,  to  all  the  world, 
to  be  the  sole  owner  of  the  ship,  and,  consequently,  it  remained  in  his  order  and 
disposition  at  the  time  of  his  bankruptcy  :  that  the  captain  of  a  ship  was  the  agent 
[351]  of  the  owner ;  and  an  agent  was  responsible  to  no  one  but  his  employer. 
Stephens  v.  Bculcock  (3  Barn.  &  Adol.  354). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  substantial  question  in  this  case 
is  whether  the  bill  of  exchange  is  sufficiently  identified  to  enable  this  Court  to  say 
that,  for  the  purposes  of  the  present  application,  it  represents  the  ship  that  was  sold. 

The  facts  of  the  case  are  certainly  stated  somewhat  differently  in  the  bill  and  in 
the  answer :  but,  although  there  is  some  variation  between  them,  I  think  that  enough 
appears  to  justify  me  in  saying  that  the  bill  does  fairly  represent  the  ship;  and  that 
this  Court  ought  to  interfere  so  as  to  prevent  the  money  due  on  the  bill  from  getting 
into  the  hands  of  Mr.  Payn. 

I  shall,  therefore,  grant  the  injunction,  and  give  liberty  to  Mr.  Dunbar  to  pay  the 
principal  and  interest  due  on  the  bill  into  Court. 

[352]     In  re  W.\inewright.     Ex  parte  Sl.a.de.     Dec.  9,  13,  1842. 

[S.  C.  reversed,  1  Ph.  2-58;  41  E.  R.  630;  13  Sim.  260.] 

Constructkm  of  3  <£•  4  IFill.  4,  c.  74.     Fines  and  Recoveries.     Protector  of  a  Settlement. 

The  Court  of  Chancery  is  not  the  protector  of  a  settlement  where  the  tenant  for  life 
is  a  married  woman  whose  husband  has  been  convicted  of  felony,  and  the  life-estate 
is  not  settled  to  her  separate  use. 

The  question  in  this  case  was  whether  the  Court  of  Chancery  was  the  protector  of 
a  settlement  where  the  tenant  for  life  was  a  married  woman  whose  husband  had  been 
convicted  of  felony,  and  the  life-estate  was  not  settled  to  her  separate  use.  See  3d 
&  4th  Will.  4,  c.  74  (for  the  abolition  of  fines  and  recoveries),  sects.  22,  24,  33  and  91. 

The  Vice-Ch.\xcellor  [Sir  L.  Shadwell],  after  having  taken  time  to  consider  the 
question,  said  :  I  have  read  through  the  Act  very  carefully  ;  and  I  think  that  in  this 
particular  case,  where  the  husband  alone  has  been  convicted  of  felony,  the  33d  section 
does  not  constitute  the  Court  of  Chancery  the  protector. 

I  see  nothing  whereby  I  can  escape  from  the  conclusion  that,  in  order  to  constitute 
the  Court  of  Chancery  the  protector,  both  the  husband  and  wife  must  be  convicted 
of  felony. 

Mr.  Walford  appeared  in  support  of  the  petition. 

[353]     Broom  v.  Summer.s.    Dec.  9,  1840. 

[S.  C.  10  L.  J.  Ch.  71';  5  Jur.  240.     Cf.  General  Assembly  of  Free  Church  of  Scotland 
V.  Lord  Overtoim  [1904],  A.  C.  515.] 

Dissenters.     Trust.     Chapel.     Meeting-House. 

A  lease  of  a  meeting-house  was  granted  in  trust  for  a  congregation  of  Protestant 
Dissenters,  who  then  met  in  a  house  belonging  to  J.  A.  in  the  town  of  S.  The 
congregation  was  then  in  connection  with  the  Secession  Church  of  Scotland,  and, 
consequently,  professed  the  same  doctrines  and  adopted  the  same  form  of  worship, 
government  and  discipline  as  that  church.     Some  years  afterwards,  the  minister 
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and  a  large  majority  of  the  congregation  separated  from  that  connection  and  joined, 
another  religious  body,  which  professed  the  same  doctrines  and  used  the  same  form 
of  worship,  but  not  the  same  form  of  government  and  discipline  as  the  Secession 
Church ;  they,  however,  retained  possession  of  the  meeting-house.  Held  that,  on 
their  separation,  they  ceased  to  be  objects  of  the  trust ;  and,  therefore,  were  not 
entitled  to  keep  possession  of  the  meeting-house. 

The  bill  stated  that  in  June  1808  a  congregation  of  Protestant  Dissenters  of  the 
Presbyterian  persuasion,  who  had  been  in  the  habit  of  assembling  together  for  the 
purpose  of  performing  their  religious  worship  in  a  house  at  North  Sunderland,  in 
Northumberland,  belonging  to  one  John  Anderson,  agreed  with  Anderson  to  take  a 
lease  from  him  of  a  small  piece  of  ground  in  North  Sunderland,  for  the  purpose  of 
building  a  chapel  thereon  for  the  purpose  of  their  worship:  that,  accordingly,  an 
indenture,  dated  the  22d  of  June  1808,  was  made  between  Anderson  of  the  one  part, 
and  James  Young,  John  Crow,  John  Summers,   Ralph  Lamb,  John  Watson,  John 
Robinson  and  James  M'Dougle  {in  trust  for  themselves  and  the  rest  of  the  congregation  of 
Protestant  Dissenters  of  the  Presbyterian  ■persuasion  who  then  occasionally  met,  in  a  house 
belonging  to  Anderson  at  Sunderland  aforesaid,  for  public  worship)  of  the  other  part,  and 
thereby  Anderson  demised  to  the  parties  of  the  second  part  a  piece  of  ground  at  the 
west  end  of  Sunderland,  for  99  years,  upon  trust  that  the  lessees  should  hold  the  same 
in  trust  for  themselves  and  the  rest  of  the  said  congregation  of  Protestant  Dissenters  ; 
and  that  the  premises  should,  during  the  term,  be  used  as  a  meeting-house  or  place  of 
worship  for  the  said  congregation  of  Protestant  Dissenters,  and  for  no  other  [354] 
use.     The  bill  further  stated  that  money  was  raised,  partly  by  a  loan  and  partly  by 
a  subscription  amongst  the  members  of  the  congregation,  aided  by  the  contributions 
of  some  persons  who  were  not  members,  for  the  purpose  of  building  the  chapel ;  and 
that,  accordingly,  a  chapel  was  built  on  the  piece  of  ground  :  that  it  was  usual  with 
congregations  of  Protestant  Dissenters  of  the  Presbyterian  persuasion  to  join  them- 
selves to  some  presbytery ;  and  that,  some  time  during  the  building  of  the  chapel, 
the  congregation  joined  the  Associate  Presbytery  of  Coldstream ;  and  that,   a  few 
years  afterwards,  they  joined  the  United  Associate  Presbytery  of  Coldstream  and 
Berwick  :  that,  in  181-5,  the  congregation  determined  on  building  a  dwelling-house  for 
their  minister,  and  for  that  purpose  they  agreed  with  one  Wake  to  take  of  him  a 
lease  of  a  piece  of  ground  in  North  Sunderland  ;  and,  accordingly,  an  indenture,  dated 
the  25th  of  October  1815,  was  made  by  Wake  of  the  one  part,  and  James  Young, 
James  M'Dougle,  and  Roderick  Treasurer  (in  trust  for  themselves  and  the  rest  of  the 
congregation   of   Protestant  Dissenters   of    the   Presbyterian    persuasion  who   then 
assembled  for  public  worship  in  a  meeting-house  situate  in  Sunderland,  which  had 
been  then  lately  built  upon  a  piece  of  ground  granted  by  Anderson,  by  the  lease  of 
the  22d  of  June  1808)  of  the  other  part;  and  thereby  Wake  demised  to  the  parties 
of  the  second  part  a  piece  of  ground,  situate  at  the  north-east  end  of  Sunderland,  for 
the  purpose  of  building  a  house  upon  it  for  the  use  and  occupation  of  the  minister  for 
the  time  being  of  the  said  congregation  of  Protestant  Dissenters,  for  the  term  of  91 
years,  in  trust  for  themselves  and  the  rest  of  the  said   congregation  of  Protestant 
Dissenters,  and  in  order  that  the  premises  should  be  used  as  a  dwelling-house  for  the 
minister  for  the  time  being  of  the  said  congregation  of  Pro-[355]-testant  Dissenters : 
that,  by  means  of  money  raised  as  before  mentioned,  a  dwelling-house  was  built  on  the 
last-mentioned  piece  of  ground    for  the   minister  for   the  time  being  of   the   said 
congregation  :   that,   in  July    1833,   the  Plaintift'  was  elected  by  the  congregation, 
and  had  ever  since  been  and  still  was  the  minister  of  the  said  congregation  ;  and,  in 
April  1834,  he  was  ordained  minister  thereof,  and,  as  such  minister,  he  thereupon 
became  and  had  ever  since  been  and  still  ivas  entitled  to  the  exclusive  use  of  the  chapel  for 
the  purpose  of  doing  duty  and  performing  religious  worship  therein  for  the  said 
congregation ;  and  that  he  also  thereupon  became  and  had  ever  since  been  and  still 
was  entitled  as  such  minister  to  reside  in  the  dwelling-house.     The  bill  then  stated  that,  in 
1835,  the  Plaintiff  and  some  of  his  flock  were  desirous  that  the  treasurer  of  the 
congregation  and  the  collectors  of  the  pew  rents  should  give  an  account  of  the  money 
received  by  them  on  account  of  the  chapel ;  and  the  congregation  accordingly  called 
upon  them  to  give  such  account,  but  they  refused  so  to  do ;  whereupon  they  were 
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suspended  from  communion  with  the  congregation,  for  conduct  inconsistent  with  the 
rules  of  the  society  :  that  the  treasurer  and  collectors  applied  to  the  Presbytery  of 
Coldstream  and  Berwick,  who  received  some  allegations  reflecting  on  the  Plaintiff  and 
summoned  him  to  their  bar  and  reprimanded  him ;  whereupon  he  appealed  to  the 
Synod,  who  expressed  their  disapprobation  of  the  proceedings  of  the  Presbytery,  found 
the  Plaintiffs  protest  to  be  well-founded,  and  appointed  the  record  in  the  minutes  of 
the  Presbytery  to  be  deleted  :  that  the  Presbytery  having  acted  towards  the  Plaintiff 
in  manner  aforesaid,  he  and  the  congregation  became  desirous  of  joining  themselves 
to  another  Presbytery ;  and,  accordingly,  at  a  congregational  meeting  regularly 
called,  it  was  agreed  by  the  Plaintiff  and  [356]  330  of  the  members  and  seat-holders 
of  the  congregation  (which  then  consisted  of  412  members  and  seat-holders),  that  the 
Plaintiff  and  the  congregation  should  leave  the  said  Presbytery  and  Synod  and  join 
themselves  to  another  Protestant  Dissenting  Presbytery,  as  they  were  entitled  to  do ; 
and,  accordingly,  the  Plaintiff  and  such  of  his  congregation  as  then  remained  with 
him,  being  in  number  330  and  making  four-fifths  of  the  congregation,  left  the 
Presbytery  of  Coldstream  and  Berwick,  and  joined  the  Presbytery  of  the  North-West 
of  Northumberland  :  that  that  Presbytery  held  precisely  the  same  religious  prindples  and 
doctrines,  used  precisely  the  same  mode  and  form  of  worship,  had  precisely  the  same  form  of 
gorernment,  and  administered  precisely  the  same  discipline,  in  every  respect,  as  the  Presbytery 
of  Coldstream  and  Bencick,  and  that  the  Plaintiff  and  his  congregation,  or  such  four- 
fifths  thereof  as  joined  the  Presbytery  of  the  North- West  of  Northumberland,  continued 
to  hold  after  they  joined  the  last-mentioned  Presbytery,  and  had  ever  since  held  and 
did  then  hold  precisely  the  same  religious  principles  and  doctrines,  and  continued  to  use 
predsely  the  same  mode  and  form-  of  worship,  and  to  hare  precisely  the  same  form  of 
gorernment,  and  to  administer  precisely  the  same  discipline  in  every  respect,  as  they  did 
when  they  were  united  to  the  Prediytery  of  Coldstream  and  Bertmck:  that  the  Plaintiff 
could  not  be  removed  from  his  office  of  minister  of  the  chapel,  except  by  the 
congregation  or  the  Presbytery  of  the  North-West  of  Northumberland  ;  but  no 
attempt  had  been  made  to  remove  him  by  either  of  those  bodies :  that  he  had 
always  done  his  duty  in  every  respect  as  minister,  and  was  entitled  to  continue  to 
do  duty  in  the  chapel  and  to  reside  in  the  dwelling-house  :  that  the  treasurer  and 
collectors  and  about  80  of  their  friends  altogether  left  the  said  congregation,  and, 
[357]  about  two  years  since,  hired  a  place  of  worship  in  North  Sunderland  ;  and  they, 
or  the  Presbytery  of  Coldstream  and  Berwick,  appointed  a  minister  to  do  duty  for 
them  therein  :  that  the  terms  for  years  granted  by  the  deeds  of  June  180S  and 
October  1815  were  then  vested  in  the  Defendants  Summers  and  M'Dougle,  as 
trustees  for  the  congregation,  of  which  the  Plaintiff  was  such  minister  as  aforesaid, 
and  for  no  other  use  or  purpose ;  that  M'Dougle  was  not  a  member  or  seat-holder  of 
that  congregation,  and  Summers  had  seceded  therefrom,  and  joined  the  congregation 
meeting  in  the  other  place  of  worship ;  that  they,  having  the  legal  interests  in  the 
chapel  and  dwelling-house  vested  in  them,  resolved  to  turn  the  Plaintiff  out  of  posses- 
sion thereof,  and  in  Easter  term  1840  brought  two  actions  of  ejectment  against  him 
for  that  purpose ;  that  he  had  no  defence  to  the  actions  at  law,  and  that  he  could 
only  be  relieved  therefrom,  in  a  Court  of  Equity,  by  having  the  Defendants  removed 
from  their  situation  of  trustees  of  the  leases,  and  new  trustees  thereof  appointed. 
The  bill  accordingly  prayed  for  the  removal  of  the  Defendants  and  the  appointment 
of  new  trustees,  and  for  an  injunction  to  restrain  the  prosecution  of  the  ejectments. 

It  appeared  from  the  answer  that  the  congregation  became  connected  with  the 
Secession  Church  of  Scotland  in  September  1807.  The  answer  admitted  that  the 
Presbytery  of  the  North- West  of  Northumberland  held  precisely  the  same  principles 
and  doctrines,  and  used  the  same  mode  and  form  of  religious  worship,  as  the  Presby- 
tery of  Coldstream  and  Berwick,  but  denied  that  it  had  the  same  form  of  government; 
for'  that  the  Presbytery  of  Coldstream  and  Berwick  belonged  to  and  had  the  .same 
form  of  government  as  the  [358]  Secession  Church  of  Scotland,  which  was  bv  kirk 
sessions,  presbyteries  and  synods.  Whereas  the  Presbytery  of  the  North-^^  est  of 
Northumberland  had  no  connexion  whatever  with  any  synod  or  regularly  constituted 
church,  but  was  merely  a  voluntary  society  recognizing  no  superior,  and  free  from 
the  control  of  anv  system  of  church  government  properly  so  called.  The  answer 
aflded  that  the  Defendants  could  not  set  forth  whether  the  Presbytery  of  the  North- 
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West  of  Northumberland  administered  the  same  discipline  as  the  Presbytery  of 
Coldstream  and  Berwick,  or  whether  it  exercised  any  discipline. 

Mr.  Jacob  and  Mr.  Purvis,  for  the  Plaintiff,  now  shewed  cause  against  dissolving 
the  injunction.  It  is  a  matter  wholly  immaterial  and  purely  voluntary,  whether  a 
congregation  of  Presbyterians  belongs  to  one  presbytery  or  to  another.  The  con- 
gregation for  whose  benefit  the  leases  were  granted  is  described  in  the  deeds,  not  as 
connected  with  any  particular  presbytery,  or  as  subject  to  any  particular  visitatorial 
power;  but  as  a  congregation  of  Protestant  Dissenters  of  the  Presbyterian  persuasion. 
The  congregation  which  now  attends  the  chapel  answers  that  description  in  every 
particulai-.  It  has  changed  neither  its  doctrines  nor  its  form  of  worship,  but  only  its 
presbytery,  which  is  a  matter  wholly  immaterial  to  the  object  of  the  trust.  The 
congregation  and  not  the  Presbytery  are  the  cestuis  que  trust;  and  the  change  of  the 
Presbytery  does  not  alter  the  identity  of  the  congregation. 

Mr.  Purvis  said  that  the  answer  admitted  that  a  very  large  majority  of  the  con- 
gregation adhered  to  the  Plaintiff;  and  that  its  doctrines,  principles  and  form  of 
[359]  worship  were  the  same  as  those  of  the  Coldstream  and  Berwick  Presbytery. 
[The  Vice-Cil\NCELLOR.  The  answer  does  not  admit  that  the  congregation  has  the 
same  church  government  and  discipline  (which  are  matters  of  great  importance  with 
Presbyterians)  as  it  had  when  it  was  connected  with  the  Presbytery  of  Coldstream 
and  Berwick.] 

Mr.  Knight  Bruce  and  Mr.  S.  Atkinson  appeared  for  the  Defendants ;  but 

The  Vice-Chancellor  [Sir  L.  Shadwell],  without  hearing  them,  said  :  The  only 
question  is  whether,  upon  the  answer  of  the  Defendants,  it  can  be  taken  that  those 
persons  who  have  seceded  from  the  ecclesiastical  jurisdiction  exercised  over  the 
congregation  as  it  existed  at  the  time  when  the  lease  of  the  chapel,  or  rather  of  the 
piece  of  ground  on  which  it  was  built,  was  granted,  can  be  said  to  be  the  congregation. 

The  answer  states  that  the  form  of  church  government  adopted  by  the  Church  of 
which  the  Presbytery  of  Coldstream  and  Berwick  is  a  member  is  hy  kirk  sessions, 
presbyteries  and  synods ;  that  the  kirk  sessions  consist  of  the  minister  and  certain 
members  of  the  congregation  called  elders,  who  have  jurisdiction  in  spiritual  matters 
only  over  the  congregation,  and  manage  its  internal  affairs :  that  the  Presbytery  is 
composed  of  the  ministers  of  a  district  together  with  an  elder  from  each  session,  and 
exercises  jurisdiction  over  the  district  from  which  the  members  are  selected ;  and 
that  the  synod  (to  which  an  appeal  lies  from  the  presbyteries)  is  formed  by  an 
assembly  of  all  the  presbyteries  of  the  Secession  Church,  and  its  jurisdiction  extends 
over  the  whole  of  them.  And  it  seems  quite  clear,  on  the  face  of  the  [360]  answer, 
that,  at  the  time  when  the  lease  was  granted,  the  congregation  therein  referred  to 
was  governed  by  session  discipline. 

No  question  is  raised  about  doctrine. 

It  appeals  that  Mr.  Broom  and  several  other  persons  belonging  to  his  congregation 
have  severed  themselves  from  that  mode  of  church  government ;  and  I  cannot  think 
that  he  and  those  persons  who  take  part  with  him  do  compose  the  congregation 
which  was  had  in  view  at  the  time  when  the  lease  was  granted. 

The  language  of  that  instrument  is  very  remarkable.  It  is  made  between  Mr. 
Anderson  and  certain  other  persons,  in  trust  for  themselves  and  the  rest  of  the 
congregation  of  Protestant  Dissenters  of  the  Presbyterian  persuasion  who  then 
occasionally  met  at  a  particular  house ;  and  it  appears  from  the  answer  that  that 
congregation  of  Protestant  Dissenters  of  the  Presbyterian  persuasion  was  (to  use  the 
words  of  the  answer)  then  congregated  into  the  Secession  Church.  Now  Mr.  Broom 
and  the  persons  who  adhere  to  him  have  altogether  seceded  from  that  church  ;  and 
consequently  they  do  not  answer  the  description  of  the  congregation  for  whose  benefit 
the  lease  was  granted. 

There  being  then  no  trust  subsisting  as  to  that  lease,  of  which  Mr.  Broom  and 
his  adherents  are  the  objects,  the  order  for  dissolving  the  injunction  must  be  made 
absolute. 
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[361]    Kent  v.  Burgess.    Winkworth  v.  Burgess.    Winkworth  v.  Burgess. 

Dec.  12,  1840. 

[S.  C.  10  L.  J.  Ch.  100 ;  5  Jur.  166.    See  Eoskell  v.  Whitworth,  1870,  L.  R.  5  Ch.  464.] 

Marriage  Abroad.     Practice.     Issue.     Reference.     Ward  of  Court.     Settlement. 

A  marriage  between  a  British  subject  domiciled  in  England,  and  a  female  ward  of 
Court,  was  celebrated  in  the  presence  of  the  British  consul  and  in  the  English 
church  at  Antwerp,  by  a  clergyman  of  the  Church  of  England  who  had  been 
appointed  chaplain  to  the  church  and  was  paid  by  the  British  Government.  Held, 
that  the  marriage  was  invalid,  as  certain  ceremonies  prescribed  by  the  law  of 
Belgium  had  not  been  observed. 

The  Court,  on  an  interlocutory  application,  will  direct  a  reference  or  issue  to  ascertain 
a  fact  on  which  the  title  of  the  parties  depends. 

Whether  the  parties  ought  to  be  bound  bv  the  finding,  at  the  hearing  of  the  cause. 
Qu. 

A.  married  a  female  ward  of  Court  without  consent  of  the  Court,  and  had  been  guilty 
of  great  contumacy  in  other  respects.  The  Court  directed  the  ward's  fortune  to  be 
settled  so  as  to  exclude  A.  from  taking  any  interest  in  it. 

Richard  Kent,  late  of  Ramsgate,  in  Kent,  by  his  will,  dated  the  6th  of  August 
1828,  gave  the  residue  of  his  personal  estate  and  of  the  produce  of  his  real  estates, 
which  he  directed  to  be  sold,  to  trustees  in  trust  to  apply  the  income  for  the  mainten- 
ance and  education  of  the  Plaintiff,  Marianna  Kent  (an  illegitimate  child,  whom  he 
described  as  his  adopted  daughter,  who  then  lived  with  him  and  who  was  born  at 
Ghent  in  Flanders  on  the  19th  of  October  1820),  until  she  should  attain  21  or  marry 
with  the  consent  of  his  trustees,  and  on  her  attaining  that  age  or  being  married,  to 
assign  the  capital  to  her;  but,  in  case  she  should  die  under  21  or  be  previously 
married  without  such  consent  as  aforesaid,  to  stand  possessed  of  the  property  in  trust 
for  his  three  nephews  for  their  lives,  and  after  their  deaths,  for  their  children 
absolutely. 

[362]  In  January  1837  the  testator  made  a  codicil,  by  which  he  left  his  residuary 
estate  to  the  Plaintiff,  and  in  case  of  death  before  she  attained  21,  to  two  of  his  grand- 
nephews.     The  codicil,  however,  was  not  duly  attested. 

The  testator  died  in  January  1837. 

In  March  following  the  Plaintiff  filed  the  bill  in  Kent  v.  Burgess,  praying  that  the 
trusts  of  the  will  might  be  performed  under  the  direction  of  the  Court,  that  an 
allowance  might  be  made  for  her  maintenance  and  education,  and  that  some  person 
might  be  appointed  her  guardian.  In  August  1837  the  Court  appointed  the  trustees 
of  the  will  to  be  the  guardians  of  the  Plaintiff,  and  made  them  an  allowance  for  her 
maintenance  and  education.  In  February  1838  the  Plaintiff  eloped  with  Stephen 
Winkworth  from  the  house  of  one  of  her  guardians  at  Ramsgate ;  but  was  shortly 
afterwards  brought  back.  Winkworth  was  committed  to  the  Fleet,  under  an  order 
in  the  cause  obtained  by  the  guardians ;  but  was  shortly  afterwards  released,  on  his 
signing  an  undertaking  not  to  have  any  further  communication  with  the  Plaintiff. 
However,  in  May  1838,  he  prevailed  on  the  Plaintiff  to  elope  with  him  again,  and  to 
accompany  him  to  Antwerp  in  Belgium  ;  and  in  July  following  a  marriage  ceremony, 
according  to  the  rites  of  the  Church  of  England,  was  performed  between  them  at  the 
English  church  at  Antwerp  by  the  chaplain  of  the  church  (a  clergyman  of  the  Church 
of  England  in  full  orders),  and  in  the  presence  of  the  British  consul  there.  A  few 
days  before  that  marriage,  the  cause  of  Kent  v.  Burgess  was  heard  for  further  directions. 
In  August  1838  the  Plaintiff,  by  the  name  and  description  of  "Marianna  Winkworth, 
the  wife  of  [363]  Stephen  Winkworth,"  filed  a  bill  of  revivor  and  supplement,  by  her 
next  friend,  stating  that  she  had  intermarried  with,  and  was  then  the  wife  of  the 
Defendant,  S.  Winkworth,  and  praying  (amongst  other  things)  that  it  might  be 
referred  to  the  Master  to  approve  of  a  proper  settlement  on  her  in  respect  of  the 
property  bequeathed  to  her  by  the  testator.    In  February  1839  the  Plaintiff  presented 
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a  petition  in  the  two  causes,  stating  her  elopement  and  marriage ;  that  she  was  then 
cohabiting  with  Winkworth  as  her  husband  at  Boulogne  in  France ;  that  she  was 
pregnant,  and  that  she  entertained  doubts  as  to  the  validity  of  the  marriage,  and 
praying  that  a  second  marriage  might  be  solemnized  between  her  and  Winkworth, 
and  that  the  trustees  might  be  at  liberty  to  consent  to  it.  In  March  1839  the  petition 
was  heard,  and  Winkworth  appearing  by  his  counsel  and  undertaking  to  execute  such 
settlement  as  the  Court  might  direct,  it  was  ordered  that  the  trustees  should  be  at 
liberty  to  consent  to  the  proposed  marriage  ;  but  the  order  was  to  be  without  prejudice 
to  any  question  in  the  causes. 

The  trustees  having  given  their  consent,  the  parties  were  married  at  Barking,  in 
Essex,  in  April  1839;  and  in  May  following  they  were  again  married,  with  the 
consent  of  the  trustees,  at  a  church  in  Southwark.  In  June  1839  an  order  was  made 
on  the  petition  of  the  Plaintiff,  by  which  it  was  referred  to  the  Master  to  inquire  and 
state  whether  a  valid  marriage  had  been  had  between  the  parties,  and,  if  so,  when 
and  where  it  took  place. 

Winkworth  was  taken  into  custody  under  an  order  pronounced  shortly  after  the 
second  elopement ;  but  soon  afterwards  was  discharged,  on  giving  security  to  appear 
[364]  in  Court  personally  whenever  the  Lord  Chancellor  should  order  him  to  do  so. 

In  November  1839  the  Plaintiff,  by  her  next  friend,  filed  another  bill  of  revivor 
and  supplement,  by  her  last-mentioned  name  and  description,  stating  the  third  marriage, 
and  praying  (amongst  other  things)  for  a  reference  to  the  Master  to  approve  of  a  proper 
settlement  of  her  property. 

In  July  1840  the  Master,  in  obedience  to  the  order  of  June  1839,  reported  that 
he  saw  no  reason  to  doubt  that  either  of  the  two  last  marriages,  in  the  absence  of  the 
other  of  them  was  valid,  provided  the  marriage  at  Antwerp  was  void ;  wherefore  he 
had  proceeded  to  examine  the  circumstances  attending  that  marriage.  The  Master 
then  found,  from  the  documents  and  evidence  that  had  been  laid  before  him,  that 
Winkworth  was  a  natural-born  British  subject ;  that  the  Plaintiff  was  born  at  Ghent, 
in  Flanders,  on  the  19th  of  October  1820,  and  was  the  illegitimate  child  of  the 
testator,(l)  and  was  adopted,  maintained  and  educated  by  him  luitil  his  death,  and 
that  afterwards  she  was  maintained  out  of  his  property  until  her  second  elopement ; 
that  the  Code  Civil  was  the  law  in  force  in  Belgium  ;  and  that  no  marriage  contracted 
in  that  country  could  be  valid  by  reason  of  there  having  been  a  religious  ceremony 
only ;  but  that  a  civil  ceremony  and  a  variety  of  other  formalities,  all  of  which  had 
been  omitted,  were  requisite ;  moreover,  that  neither  of  the  parties  was  of  the  age 
required  by  the  Belgic  law  to  enable  them  to  [365]  contract  matrimony  without  the 
consent  of  their  parents  or  guardians  ;  and,  consequently,  that  the  Antwerp  marriage 
was  invalid,  according  to  the  lex  loci.  The  Master,  however,  was  of  opinion  that  that 
mairiage  was  valid  according  to  the  subsisting  English  law  ;  because  it  would  have  been 
a  good  English  marriage  before  the  passing  of  the  26th  Geo.  2,  c.  33  (the  late  marriage 
Act) ;  and  that  Act  was  repealed  by  the  4th  Geo.  4,  c.  76  (the  present  marriage 
Act),  the  enactments  of  which  were  expressly  confined,  by  sect.  33,  to  marriages  in 
England. 

The  Master  then  found,  at  the  request  of  the  Plaintift"'s  solicitor,  that  there  was 
no  ambassador  from  the  British  Court  accredited  at  Antwerp,  nor  any  British  factory 
there ;  and  that  the  clergyman  who  solemnised  the  marriage  had  been  appointed  to 
officiate  in  the  English  church  at  Antwerp,  by  the  British  Secretary  of  State  for 
Foreign  Affairs,  on  the  recommendation  of  the  Bishop  of  London. 

Before  either  of  the  supplemental  suits  was  heard,  three  petitions  in  the  original 
supplemental  suits  came  on  to  be  heard. 

One  was  presented  by  the  trustees  of  the  will,  and  prayed,  amongst  other  things, 
that  the  report  might  be  confirmed,  so  far  only  as  the  Court  should  think  fit ;  and, 
especially,  if  the  Court  should  think  fit,  that  it  might  be  confirmed  so  far  only  as  it 
found  that  a  valid  marriage  had  taken  place  between  the  Plaintiff'  and  Winkworth  ; 
and  that  it  might  be  referred  to  the  Master  to  approve  of  a  proper  settlement  on  the 
Plaintiff  and  her  issue.     Another  was  presented  by  the  Plaintiff,  and  prayed  for  the 

(1)  It  was  admitted,  in  the  progress  of  the  argument,  that  both  the  testator  and 
the  Plaintift"s  mother  were  British  subjects. 
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confirmation  of  the  report  so  far  [366]  as  it  found  the  Barking  marriage  valid,  and 
for  a  reference  to  the  Master  to  approve  of  a  proper  settlement.  The  remaining 
petition  was  presented  by  one  of  the  Defendants,  and  prayed  for  the  confirmation  of 
the  report  so  far  as  it  found  the  Antwerp  marriage  valid. 

Mr.  G.  Richards  and  Mr.  Loftus  Wigram,  for  the  trustees.  Our  clients  do  not 
wish  to  take  any  part  in  discussing  the  question  whether  the  Master  was  right  or 
not  in  finding  that  the  Antwerp  marriage  was  valid.  If  the  Court  shall  think  that 
the  Master  was  right  in  that  respect,  the  consequence  will  be  that,  as  that  marriage 
was  had  without  the  consent  of  the  trustees,  part  of  the  property  to  which  the 
Plaintiff  would  have  been  entitled,  if  she  had  married  with  the  consent  of  the  trustees, 
will  go  over.  All  that  the  trustees  ask  is  that  a  proper  settlement  may  be  made  of 
the  Plaintiif s  property,  whatever  it  may  be. 

Mr.  Wigram,  for  some  of  the  Defendants  who  were  entitled  under  the  gift  over 
in  the  will.  The  Court  is  now  asked  to  decide,  on  petition,  which  (if  any)  of  the 
three  marriages  is  valid,  there  being  supplemental  bills  filed  for  that  purpose  :  and  I 
submit  that  the  Court  can  not  regularly  decide  that  question,  which  is  a  most 
important  one,  before  the  supplemental  suits  are  heard. 

The  Yice-Chanxellor.  The  best  way  will  be  for  me  to  hear  the  Plaintiff's  petition 
opened.  I  shall  then  understand  more  of  the  case  and  be  better  able  to  deal  with 
the  question  that  has  been  raised. 

Mr.  Knight  Bruce  and  Mr.  Jacob,  for  the  Plaintiff.  The  Defendants,  for  whom 
Mr.  "Wigram  appears,  [367]  were  parties  to  the  order  under  which  the  report  to  which  the 
petitions  relate  was  made.  They  have  never  appealed  from  that  order ;  they  might 
have  gone  in  before  the  Master  under  it.  But  they  now  object  to  the  Court's  dealing 
with  the  report  made  upon  a  reference  to  which  they  were  parties. 

By  the  codicil  all  testator's  residuary  estate  is  given  to  the  Plaintiff,  whether  she 
marries  with  consent  or  not ;  but,  as  that  codicil  was  not  duly  attested,  it  does  not 
alter  the  disposition  in  the  will,  so  far  as  the  produce  of  the  real  estate  is  concerned  ; 
and,  therefore,  it  is  important  to  know  whether  the  Antwerp  marriage,  which  was 
had  without  the  consent  of  the  trustees,  was  valid  or  not ;  for  if  it  was  valid,  so  much 
of  the  residuary  estate  as  consists  of  the  produce  of  real  estate  is  gone  over  under 
the  will.  If  the  Antwerp  marriage  was  invalid,  then  the  Barking  marriage,  which 
all  parties  admit  was  had  with  consent,  was  valid,  and  the  Plaintiff  is  entitled  to  have 
the  whole  of  the  testator's  residuary  estate,  consisting  of  personalty  and  the  produce 
of  the  realty,  put  in  settlement. 

The  conclusion  which  the  Master  has  come  to  respecting  the  Antwerp  marriage 
is  a  very  singular  one  ;  for  he  is  of  opinion  that  a  marriage  may  be  bad  according  to 
the  le.c  loci,  and  yet  good  according  to  the  law  of  another  country.  If,  indeed,  there 
had  been  either  a  British  ambassador  or  a  British  factory  at  Antwerp,  and  the 
marriage  had  been  celebrated  either  in  the  chapel  or  in  the  house  of  the  ambassador, 
or  in  the  factory,  then  by  4  Geo.  4,  c.  91,  the  marriage  would  have  been  good,  though 
not  solemnised  acording  to  the  lex  loci ;  (1)  [368]  but  the  Master  has  found  that  there 
is  no  British  ambassador  accredited  at  Antwerp,  nor  any  British  factory  established 
there.  Consequently  the  marriage,  in  order  to  be  good,  ought  to  have  been  celebrated 
according  to  the  Belgic  law.  The  error  into  which  the  Master  has  fallen  has  arisen 
from  his  supposing  that  the  marriage  Act  of  Geo.  2  had  anything  to  do  with  marriages 
solemnized  abroad.  The  truth  is  that  both  that  Act  and  the  Act  of  Geo.  4  exclude 
foreign  countnes  from  their  operation  :  and,  consequently,  the  validity  of  a  marriage 
celebrated  between  subjects  in  a  foreign  country  has  been  subject  to  the  same  con- 
sideration since  the  passing  of  those  Acts  as  it  was  before  ;  that  i.s,  whether  it  was 
had  according  to  the  law  which  regulates  marriages  in  that  country.  Of  whatever 
country  the  parties  who  wish  to  contract  marriage  are  natives,  they  must  effect  the 
relation  of  husband  and  wife  according  to  the  law  of  the  country  in  which  they  happen 
to  be  at  the  time ;  otherwise  it  is  no  marriage  at  all.  Scrimshire  v.  Scriinshire  (2 
Haggard's  Consist  Rep.  395) ;  Middletm  v.  Janmrin  (Ibid.  437) ;  Lacon  v.  Higcjtns  (3 
Starkie's  N.  P.  C.  178);  Sivift  v.  Kelly  (3  Moore's  Privy  Coun.  Cases,  257).  It  is 
true  that  the  marriage  was  solemnized  in   the  presence  of  the  British  consul   at 

(1)  See  also  4  Geo.  4,  e.  67 ;  and  3  &  4  "Will  4,  c.  45. 
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Antwerp ;    but  consuls  have    not   the   same  character   or   the    same   privileges   as 
ambassadors  have.     They  are  appointed  merely  for  the  protection  of  trade. 

Lastly,  Miss  Kent  was  illegitimate,  and  was  born  at  Ghent,  consequently  she  was 
a  Belgian  subject  at  the  time  of  the  marriage ;  for  an  illegitimate  child  cannot  claim 
the  country  of  its  parents.  There  was,  therefore,  [369]  a  stronger  reason  than  has 
e.xisted  in  any  former  case  for  the  parties  complying  with  the  law  of  the  country  in 
which  they  were  married. 

Mr.  West,  for  the  Defendant,  Stephen  Winkworth.  By  the  law  of  Belgium, 
foreigners  cannot  intermarry  until  they  have  resided  six  months  in  that  country. 
Now  it  appears,  from  our  affidavits,  that  the  parties  had  not  resided  in  Belgium  for 
anything  like  that  length  of  time  when  they  intermarried.  Mr.  Winkworth,  too, 
was  under  2.5  at  the  time ;  and  therefore,  according  to  the  same  law,  he  was  incapable 
of  contracting  marriage  without  the  consent  of  his  parents.  Besides,  the  civil 
ceremony  was  omitted,  and  other  formalities  prescribed  by  the  Belgie  law  were  not 
observed ;  and,  although  it  is  true  that,  in  cases  where  there  is  an  insuperable  diffi- 
culty in  complying  with  the  lex  loci,  that  law  may  be  dispensed  with,  yet  no  such 
difficulty  existed  in  this  case  ;  more  especially  as  there  was  a  British  ambassador  at 
Bruxelles,  which  is  only  a  short  distance  from  Antwerp ;  so  that  if  the  parties  had 
gone  only  a  few  miles  further  they  might  have  contracted  a  man-iage  which  would 
have  been  indisputably  good  according  to  the  laws  of  England.  Dalrymple  v. 
DalrympU  (2  Hagg.  Cons.  Rep.  62),  Scrimshire  v.  Scriinshire ;  Middleian  v.  Janverin  ; 
Herbert  v.  Herbert  {Ibid.  272).  In  this  last  case  it  was  not  even  suggested  that  the 
marriage  was  good  by  the  law  of  England  as  it  existed  before  the  Act  of  Geo.  2  was 
passed :  but  it  was  established  to  be  a  valid  marriage  because  it  was  celebrated 
according  to  the  law  of  Sicily  where  it  took  place. 

[370]  Besides,  the  Plaintiff  was  a  Belgian  and  not  a  British  subject ;  for  she  was 
an  illegitimate  child,  and  born  at  Ghent :  and  being  under  age,  she  could  not  have 
gained  a  settlement  in  this  country.  IFhitechapel  v.  Stepney  (Carthew,  433  ;  S.  C. 
Burr.  Sett.  Gases,  487). 

With  respect  to  the  settlement  which  ought  to  be  made,  I  beg  to  refer  your 
Honour  to  what  was  said  by  Lord  Eldon,  C,  in  Baihurst  v.  Murray  (8  Ves.  74).  That 
was  a  case  of  very  gross  contempt.  The  young  lady  was  only  16.  She  was  entitled 
to  a  very  large  fortune ;  and  there  was  great  inequality  of  condition  between  her  and 
her  husband  ;  the  latter  being  the  son  of  a  miller  and  a  silversmith's  apprentice  :  and 
yet  Lord  Eldon  disapproved  of  a  settlement  by  which  the  whole  of  the  lady's  fortune 
was  settled  on  her  and  her  children  and  relations,  and  said  that  the  husband  ought  to 
have  £150  a  year  during  the  coverture,  with  a  power  to  the  wife  to  increase  it  to 
£300  a  year  by  her  will. 

Mr.  Wigram  and  Mr.  Baily,  for  some  of  the  parties  entitled  under  the  gift  over  in 
the  will,  insisted  that  the  Plaintiff  was  a  British  subject,  as  it  had  been  admitted  that 
her  mother  was  an  Englishwoman  (Story,  Conflict,  of  Laws,  p.  44) :  and  that  as  the 
question  as  to  the  validity  of  the  marriages  was  the  question  upon  the  decision  of 
which  the  Plaintiff's  title  to  the  testator's  residuary  property  depended,  it  could  not 
be  decided  on  an  interlocutory  proceeding,  or  before  the  supplemental  causes  were 
heard.  [The  Vice-Chanx'ELLOR.  The  order  of  June  1839,  by  which  the  Master  was 
directed  to  inquire  into  and  report  as  to  the  validity  [371]  of  the  several  marriages, 
was  made  under  these  circumstances.  An  infant's  bill  had  been  filed ;  and  then  a 
bill  of  revivor  and  supplement  was  filed,  in  which  the  infant  described  herself  as  the 
wife  of  Stephen  Winkworth.  Obviously,  therefore,  it  was  necessary  to  know  whether 
she  did  sustain  that  character  or  not.  Independently  of  any  question  about  property, 
the  Court  must  know  whether  the  infant  has  the  character  in  which  she  professes  to 
sue.  Thus,  in  Mr.  Bowes's  case  (2  J.  &  W.  541),  where  that  gentleman  thought  proper 
to  file  a  bill  stating  himself  to  be  Earl  of  Strathmore,  Lord  Eldon  said  that  it  was 
absolutely  necessary  before  the  case  proceeded  to  have  that  fact  ascertained  ;  and, 
accordingly,  his  Lordship  directed  that  proceedings  should  be  taken  in  the  House  of 
Lords  for  the  purpose  of  determining  that  question.  Besides,  there  was  another 
reason  which  induced  me  to  direct  the  reference,  and  that  was  that  where  the  Court 
sees  that  there  is  a  question  which  must  be  determined  sooner  or  later,  it  has  thought 
it  right  to  direct  an  interlocutory  proceeding  in  the  first  instance,  which  will  have  the 
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effect  of  determining  the  question.  That  was  the  course  adopted  by  Lord  Eldon  in 
Golden  V.  Ulyate  (not  reported).  The  circumstances  of  that  case  were  as  follows  :  the 
Plaintiff  claimed  to  be  the  next  of  kin  of  an  intestate,  and  filed  a  bill  for  an  account  of 
the  intestate's  estate.  The  Defendant  insisted  that  the  Plaintiff  was  illegitimate. 
Upon  a  motion  being  made  for  a  receiver,  in  1809,  his  Lordship  directed  an  issue  to 
try  the  question  of  legitimacy,  although  it  was  strongly  urged  that  the  Court  was 
acting  irregularly,  and  ought  not  to  direct  such  a  question  to  be  tried  until  the  hear- 
ing. But  Lord  Eldon  said  that  the  question  must  be  tried  sooner  or  later,  and  [372] 
that  he  would  not  wait  until  the  hearing,  but  would  direct  the  issue  in  the  first 
instance.  (See  Fullagar  v.  Clark,  18  Ves.  48L)]  In  Gompertz  v.  Ansdell  (4  Myl.  & 
Cr.  449),  Lord  Cottenham,  C,  on  an  interlocutory  application,  directed  an  issue  to  be 
tried  for  the  purpose  of  ascertaining  whether  a  person  named  Henry  Gulling  Isaac, 
through  whom  some  of  the  Defendants  claimed,  was  born  in  wedlock  or  not.  Upon 
the  trial  of  the  issue  the  jury  found  a  verdict  the  effect  of  which  was  that  H.  G. 
Isaac  was  not  born  in  wedlock.  The  parties,  however,  went  into  evidence  in  the 
cause  in  support  of  their  title  :  and,  when  the  cduse  came  on  to  be  heard,  the  Lord 
Chancellor  held  that  they  had  a  right  so  to  do,  and  that  the  verdict  was  not  con- 
clusive :  and  his  Lordship  directed  another  issue  to  be  tried  for  the  purpose  of 
determining  the  fact  in  dispute.  On  the  trial  of  that  issue,  the  jury  found  in  favour 
of  the  legitimacy  of  H.  G.  Isaac.  A  motion  was  afterwards  made  for  a  new  trial, 
which  his  Lordship  granted.(l)  [Thk  Vice-Chan'Cellor.  I  have  no  doubt  that  it 
was  right  in  Gompertz  v.  Ansdell  to  direct  at  the  hearing  that  the  issue  granted  on 
the  interlocutory  application  should  be  tried  over  again.  But  in  GoMen  v.  Ulyate 
Lord  Eldon,  in  1811,  refused  a  motion  for  a  new  trial  :  and,  when  the  cause  was  heard 
in  1820,  the  Defendant  asked  for  another  issue  but  his  Lordship  refused  to  grant  it; 
so  [373]  that  he  abided  himself,  and  made  the  parties  abide  by  the  verdict  found  on 
the  trial  of  an  issue  directed  on  an  interlocutory  application.  (See  11  Sim.  377.)  If 
the  order  of  June  1839  was  wrong,  why  was  it  not  appealed  from  ?]  We  think  that  it 
was  proper  to  direct  the  inquiry,  but  not  to  bind  the  rights  of  the  parties  by  the 
Master's  finding :  for,  at  the  hearing,  we  shall  be  clearly  entitled  to  have  the  question 
again  inquired  into,  and  to  bring  forward  evidence  in  addition  to  that  which  appears  on 
the  Master's  report. 

The  Antwerp  marriage  was  solemnized  by  a  minister  of  the  Church  of  England. 
in  a  chapel,  and  in  the  presence  of  the  British  consul  :  therefore,  the  4th  Geo.  4, 
c.  91,  not  only  is  not  (what  the  counsel  on  the  other  side  have  assumed  it  to  be)  a 
legislative  declaration  that  the  marriage  in  question  was  invalid  ;  but  is  a  legislative 
declaration  to  the  contrary  :  for  it  declares  that  marriages  so  solemnized  not  onlv 
are  but  always  have  been  valid.  It  is,  therefore,  incorrect  to  say  that  marriages  had 
in  a  foreign  country  were  invalid,  unless  they  were  celebrated  according  to  the  law 
of  that  country  ;  the  Legislature  itself  having  expressly  declared  the  contrary.  The 
Act  commences  with  reciting  that  it  was  expedient  to  relieve  the  minds  of  His 
Majesty's  subjects  from  any  doubt  concerning  the  validity  of  marriages  of  a  certain 
character  ;  and  then  it  proceeds  to  declare  the  doubt  to  be  unfounded.  Riuiing  v. 
Smith  (2  Hagg.  Cons.  Rep.  386  ;  see  the  judgment).  We  submit  that  the  Court 
cannot,  in  this  stage  of  the  cause  and  without  much  more  information  than  it  now 
possesses,  decide  that  the  marriage  in  question  is  not  good  ;  and  that  a  [374]  further 
inquiry  should  be  directed  in  order  to  ascertain  whether  it  is  not  one  of  those 
marriages  which  Lord  Stowell,  in  his  judgment  in  Ruding  v.  Smith,  and  the  Legislature 
in  the  Act  of  Parliament  last  referred  to,  shew  may  be  valid  though  not  celebrated 
according  to  the  law  of  the  country.  [The  Vice-Chancellor.  I  do  not  see  any- 
thing in  the  Master's  report  which  tends  to  shew  the  character  which  the  church  at 
Antwerp  bore.]  The  clergyman  who  performed  the  marriage  ceremony  was  appointed 
and  paid  by  the  Government  of  this  country  ;  and  so  was  the  consul.  [The  Vice- 
Chancellor.     Lord   Stowell  founds  his  judgment  in  Ruding  v.    Smith   upon   the 

(1)  In  Gompertz  v.  Ansdell,  the  ground  on  which  Lord  Cottenham  directed  the 
issue  to  be  tried  a  second  time  'appears  to  have  been  that  the  case  had  been  so  varied 
by  the  evidence  in  the  cause  that  the  Court  could  not  say  that  there  had  been  a 
finding  by  a  jury  on  the  case  as  it  then  existed.     See  4  Myl.  &  Cr.  456. 
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following  grounds,  namely,  on  the  distinct  British  character  of  the  parties  ;  on  their 
independence  of  the  Dutch  law  in  their  own  British  transactions,  and  on  the 
insuperable  difficulties  of  obtaining  any  marriage  according  to  the  Dutch  law.] 

Mr.  Menteath,  for  other  parties  whose  interest  it  was  to  contend  that  the  Antwerp 
marriage  was  valid.  British  subjects  who  wish  to  contract  marriage  in  a  foreign 
country  must  conform  to  the  law  of  that  country,  except  in  particular  cases  ;  and  I 
submit  that  this  is  one  of  the  excepted  cases.  For,  first,  by  the  Code  Civil,  persons 
who  marry  without  the  consent  of  their  parents  or  guardians  must  have  attained  the 
age  of  25.  Now,  at  the  time  when  the  Antwerp  marriage  was  had,  Mr.  Winkworth 
was  in  his  24th  year :  therefore,  he  was  not  able  to  avail  himself  of  the  lex  loci. 
Secondly,  by  the  law  of  Belgium,  foreigners  cannot  intermarry  unless  they  have 
resided  six  months  in  that  country.  The  parties  arrived  in  Belgium  in  May  and 
were  married  in  July  ;  consequently  they  had  not  resided  anything  like  the  time 
required  to  enable  them  to  avail  themselves  of  the  [375]  law  of  Belgium  (1  Burge 
Colon.  Law,  199  ;  2  Hagg.  Consist.  Rep.  389,  etseq.):  Harford  v.  Morris  (Ibid.  423). 
The  decision  in  Scrimshire  v.  Scrimshire  and  Middleton  v.  Janverin  rested  on  a  ground 
which  does  not  exist  in  the  present  case  :  for  in  those  cases  the  marriages  were  bad 
according  to  the  lex  loci  to  which  the  parties  had  resorted. 

Next,  the  marriage  having  taken  place  in  the  presence  of  the  British  consul 
resident  at  Antwerp,  it  is  good  according  to  4  Geo.  4,  c.  91  ;  for  the  consul  was  a 
British  minister  within  the  words  of  that  Act.  (See  Fiveash  v.  Becker,  3  M.  &  Sel. 
284.)  [The  Vice-Chan'Cellor.  The  woids  used  in  the  Act  are  :  "  To  the  Court  of 
which  he  is  accredited."  Those  words  apply  not  to  a  consul,  but  to  an  ambassador ; 
and  the  Master  has  found  that  there  was  no  British  ambassador  at  Antwerp.]  The 
4  Geo.  4,  c.  91,  is  a  remedial  Act,  and  therefore  ought  to  be  construed  liberally. 
Lastly,  if  the  marriage  is  not  good  according  to  that  Act,  it  is  good  according  to  the 
common  law  as  it  existed  prior  to  the  passing  of  the  26  Geo.  2,  c.  33. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  This  case  is  now  brought  forward  in 
such  a  manner  as  to  induce  me  to  suppose  that,  if  I  were  to  direct  any  further  inquiry, 
it  would  not  be  productive  of  any  important  result.  I  think  that  the  repoi't  must 
be  adopted  so  far  as  it  finds  that  the  Antwerp  marriage  was  celebrated  contrary  to 
the  le.r  loci ;  and  so  far  as  it  finds  that  a  valid  marriage  took  place  in  England,  after 
the  4th  of  March  1839,  the  time  at  which  the  trustees  gave  their  consent. 

[376]  My  opinion  is  that  this  case  is  not  within  the  4th  Geo.  4,  c.  91  ;  for  that 
statute  provides  for  the  case  of  a  marriage  solemnized,  by  a  minister  of  the  Church 
of  England,  in  the  chapel  or  house  of  any  British  ambassador  or  minister  residing 
within  the  country,  to  the  Court  of  which  he  is  accredited,  or  in  the  chapel  belonging 
to  any  British  factory  abroad,  or  in  the  house  of  any  British  subject  residing  at  such 
factory.  But,  as  there  is  no  factory  or  ambassador  at  Antwerp,  the  case  cannot 
come  within  that  statute.  Every  one  who  reads  the  judgment  of  Lord  Stowell  in 
the  case  of  Ruding  v.  Smith  must  perceive  that  that  learned  Judge  came  to  the 
conclusion  that  the  marriage  in  that  case  was  good,  because  difficulties,  which  he 
denominates  insuperable,  existed  in  effecting  a  marriage  according  to  the  Dutch  law. 
lu  this  case,  however,  there  were  no  insuperable  difficulties  which  prevented  a 
marriage  from  being  had  according  to  the  Belgian  law ;  and,  therefore,  there  are  no 
circumstances  of  exception  here  which  operate  to  take  the  marriage  out  of  the 
general  rule,  which  requires  that  marriages  abroad,  in  order  to  be  valid,  must  be 
celebrated  according  to  the  lex  loci.  And,  that  being  so,  the  report  must  be  confirmed 
so  far  as  it  finds  that  the  marriage  at  Antwerp  was  invalid,  and  that  the  subsequent 
marriage  in  England  was  good. 

The  case  is  in  that  state  at  present,  that  there  seems  to  me  to  be  no  impropriety 
in  making  a  decision  to  that  extent. 

It  stands  thus :  The  testator  died  in  1837.  Shortly  afterwards  the  infant's  bill 
was  filed,  and  then  the  elopement  and  first  marriage  took  place ;  and  then  a  bill  of 
revivor  and  supplement  was  filed,  on  the  1st  of  August  [377]  1838,  in  which  the 
infant  described  herself  as  being  the  wife  of  S.  Winkworth.  Then  came  the  order 
of  June  1839,  which  was  made  in  both  the  causes  :  and,  on  the  13th  of  November 
1839,  the  young  lady  filed  another  bill  of  revivor  and  supplement,  in  which  she  again 
described  herself  as  the  wife  of  Stephen   Winkworth.     The   Master  then  made  his 
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report  in  all  the  three  causes  ;  and  it  becomes  necessary  to  examine  how  far  the 
character  of  wife  was  sustained  by  the  lady  when  she  filed  the  bills  of  revivor  and 
supplement. 

Now,  it  certainly  was  held  by  Lord  Eldon  in  Golden,  v.  Ulyate  (a  case  which  I 
mentioned  before,  and  in  which  I  was  counsel)  that  when  the  Court  sees  that  there 
is  a  question  which  must  be  decided  sooner  or  later,  it  may,  on  an  interlocutory 
application,  direct  either  an  issue  or  an  inquiry  for  the  purpose  of  determining  that 
question ;  and  in  this  case  I  do  think  it  necessary,  for  the  purpose  of  going  on  with 
these  causes,  that  the  Court  should  know  in  what  character  the  lady  stands. 

It  has  been  said  that  my  opinion  on  this  point  differs  from  that  which  the  Lord 
Chancellor  expressed  in  a  recent  case.  But  if  so,  I  am  borne  out  by  the  authority  of 
Lord  Eldon,  upon  which  I  have  often  acted  in  this  Court ;  and  I  am  not  aware  that 
any  decision  of  mine  upon  the  point  has  been  ever  appealed  from.  I  think  that  an 
end  ought  to  be  put  to  the  question  as  soon  as  possible. 

"With  respect  to  the  construction  of  the  codicil,  I  may  now  declare  that  the  Plaintiff 
is  entitled  to  the  clear  residue  of  the  personal  estate,  subject  to  the  gift  over  in  case 
gf  her  decease  before  21  :  and  it  must  be  referred  [378]  to  the  Master  to  approve  of 
a  proper  settlement  of  her  property. 

As  her  husband  has  been  guilty  of  very  great  contumacy,  the  settlement  ought  to 
be  so  framed  as  to  exclude  him  from  taking  any  benefit  under  it.  The  property, 
therefore,  must  be  settled  on  the  Plaintift"  for  her  life,  with  remainder  to  her  issue, 
and,  in  default  of  issue,  as  she  shall  hx  will  appoint.  As  she  is  illegitimate  she  can 
have  no  next  of  kin  :  and,  therefore,  no  ultimate  limitation  can  be  made  which  will 
have  the  effect  of  preventing  the  husband  from  taking  as  administrator  to  his  wife ; 
but,  in  default  of  appointment,  the  property  must  be  limited  to  her  absolutely. 

[378]    Cochrane  v.  Robinson.    Dec.  15,  1840. 

[S.  C.  10  L.  J.  Ch.  109  ;  5  Jur.  4.] 

Executor.     Indemnity.     Leaseholds. 

Leasehold  estates  of  a  testator  were  sold  under  a  decree  for  carrying  the  trusts  of  the 
will  into  execution.  The  executor  and  trustee  of  the  will  had  never  been  in 
possession  of  the  estates.  Held,  nevertheless,  that  he  was  entitled  to  be  indemnified 
in  respect  of  the  rents  and  covenants. 

In  this  case  leasehold  estates  of  a  testator  had  been  sold  under  a  decree  directing 
the  trusts  of  the  will  to  be  carried  into  execution.  The  executor  and  trustee  of  the 
will  had  never  been  in  possession  of  the  estates ;  and  the  question  was  whether  he 
was  entitled  to  be  indemnified  in  respect  of  the  rents  and  covenants  reserved  and 
contained  in  the  leases  under  which  the  estates  were  held. 

The  Yice-Chancellor  [Sir  L.  Shadwell]  decided  that  the  executor  and  trustee 
was  entitled  to  be  indemnified,  and  referred  it  to  the  Master  to  approve  of  the 
indemnity. 

[379]  Mr.  Knight  Bruce,  Mr.  Stuart  and  Mr.  James  Parker  were  counsel  in  the 
case.  The  cases  of  Sivimons  v.  Bollaml  (3  Mer.  547) ;  Hawkins  v.  Day  {Ibid,  boo  ;  and 
Amb.  160) ;  and  Vernon  v.  Lord  Egmont  (1  Bligh  (X.  S.)  554),  were  referred  to. 

[379]    Plunkett  v.  Lewis.    Evelyn  v.  Lewis.    Dec  11,  1840. 

Decree.     Practice. 

Two  decrees  had  been  made  for  the  administration  of  the  estate  of  A.  B.,  deceased, 
one  in  a  creditors'  suit,  and  the  other  in  a  legatee's  suit.  A  motion,  by  the 
Plaintiff  in  the  former,  to  stay  the  prosecution  of  the  decree  in  the  latter,  so  far  as 
it  directed  an  account  of  the  deceased's  estate  and  of  his  debts,  was  refused,  there 
being  no  suggestion  of  a  deficiency  of  assets. 
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The  bill  in  the  first  cause  was  filed  by  a  creditor  of  a  person  deceased,  and  the  bill 
in  the  second  by  a  legatee  of  the  same  person.  The  Plaintiff  in  the  second  cause  was 
an  infant.  The  bill  in  the  firstcau.se  was  filed  in  July  1839,  and  the  bill  in  the  second 
cause  was  filed  in  August  following.  The  decree  in  the  second  cause  was  dated  on 
the  14th  of  July  1840,  and  the  decree  in  the  first  on  the  31st  of  the  same  month. 
The  two  decrees  were  in  the  offices  of  different  Masters,  and  advertisements  for 
creditors  had  been  published  in  each  suit. 

Mr.  Knight  Bruce  and  Mr.  Richards,  for  the  Plaintiff  in  the  first  suit,  now  moved 
that  the  prosecution  of  the  decree  in  the  second  cause,  so  far  as  it  directed  an  account 
to  be  taken  of  the  deceased's  personal  estate  and  debts,  might  be  stayed.  They 
urged  the  inconvenience,  confusion  and  unnecessary  expense  which  would  be  caused 
by  the  creditors  being  twice  examined  and  the  accounts  of  the  personal  estate  being 
twice  taken. 

[380]  The  Yice-Chancellor  [Sir  L.  Shadwell].  It  is  not  suggested  that  there 
is  any  deficiency  of  assets  ;  and,  that  being  so,  I  see  no  reason  why  I  should  interfere. 

There  may  be  an  application  made  under  such  circumstances  as  may  make  it 
right  for  the  Court  to  interfere ;  but  no  such  case  is  now  made. 

Mr.  Jacob,  Mr.  Girdlestone,  Mr.  Stuart,  Mr.  K.  Parker,  Mr.  Teed  and  Mr.  Bacon 
appeared  to  oppose  the  motion. 

[380]    The  Attorney-General  v.  The  East  India  Company  and  Others. 

Dec.  14,  15,  1840. 

[See  Braund  v.  Earl  of  Bevm,  1868,  37  L.  J.  Ch.  464.] 

Pleading.     Parties.     Infaimation  and  Bill.     Charity. 

An  information  and  bill  was  filed  to  set  aside  a  long  lease  of  premises  vested  in  the 
Coopers'  Company  for  charitable  purposes.  The  Plaintiffs  were  three  members  of 
the  court  of  assistants  of  the  company  (who  alleged  that  they  acted  as  trustees  of 
the  charity),  and  an  almsman  and  almswoman,  who  were  objects  of  the  charity. 
A  general  demurrer  to  the  information  and  bill  was  allowed,  as  no  relief  was 
prayed  with  respect  to  the  Plaintiffs  individually.  But  leave  was  given  to  amend 
the  record  by  making  it  an  information  only. 

In  this  case  an  information  and  bill,  in  which  five  individuals  were  both  relators 
and  Plaintiffs,  was  filed  against  the  East  India  Company,  J.  C.  Melvill  (who  was  the 
secretary  to  that  company),  the  Coopers'  Company  and  certain  other  persons, 
stating,  in  effect,  that  in  the  6th  year  of  the  reign  of  King  Edward  the  6th  a 
schoolhouse,  almshouse  and  certain  other  tenements  (situate  at  Ratcliffe  in  Middlesex) 
were  vested  in  the  Coopers'  Company,  in  trust  to  pay,  for  ever,  to  the  head- 
master and  under-master  of  the  school  the  yearly  salaries  of  £10  and  £6,  13s.  4d. 
respectively,  and  to  [381]  14  poor  men  and  women  in  the  almshouse  the  yearly 
sum  of  26s.  8d.  each,  and  to  make  certain  other  payments  of  specific  sums.  The 
information  and  bill  further  stated  that,  on  the  30th  of  October  1770,  the  Coopers' 
Company  granted  a  lease  of  certain  parts  of  the  property,  consisting  of  two  wharfs 
with  the  houses,  sheds  and  other  erections  thereon  to  the  East  India  Company,  for 
the  term  of  260  years  at  the  yearly  rent  of  £15-5 :  that  three  of  the  Plaintiffs  were 
members  of  the  court  of  assistants  of  the  Coopers'  Company,  which  was  the  govern- 
ing body  of  that  company  ;  and  that  those  three  Plaintiffs,  as  members  of  such  court, 
acted  as  trustees  of  the  said  charity,  and  were  respectively  bound  duly  to  administer 
the  funds  of  the  charity  for  the  benefit  thereof :  that  the  two  other  Plaintiffs  were 
an  almsman  and  almswoman  entitled  to  receive  the  benefit  of  the  charity,  and  were 
interested  in  the  due  application  of  the  revenues  thereof  :  that  in  Trinity  term  1839 
the  Coopers'  Company  commenced  an  ejectment  against  the  East  India  Company  for 
recovering  possession  of  the  demised  premises,  but  they  refused  or  neglected  to 
proceed  with  the  action,  or  to  institute  other  proceedings  for  the  purpose  of  setting  . 
aside  the  lease  and  recovering  the  full  annual  value  of  the  demised  premises  for  the 
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benefit  of  the  charity  :  that  under  the  circumstances  stated  in  the  information  and 
bill,  the  lease  was  obtained  by  the  East  India  Company  by  fraudulent  means,  and 
ought  to  be  set  aside  :  and  that  the  grant  of  the  lease  for  the  term  of  260  years  was 
a  breach  of  trust  on  the  part  of  the  persons  constituting  the  Coopers'  Company  at 
the  time  :  that  the  Defendants  then  had,  in  their  custody  or  power,  various  deeds, 
&c.,  relating  to  matters  contained  in  the  information  and  bill :  that  the  East  India 
Company  was  a  corporate  body,  and  the  Plaintiffs  were  unable  to  have  a  discovery 
upon  [382]  oath  of  the  matters  aforesaid,  without  making  Melvill  a  pai  ty  to  the  suit. 

The  bill  prayed  that  it  might  be  declared  that  the  lease  was  obtained  from  the 
Coopers'  Company  through  fraud ;  and  that  the  same  might  be  set  aside  for  the  benefit 
of  the  charity  ;  and  that  it  might  be  declared  that  the  execution  of  the  lease  was  a 
breach  of  trust  on  the  part  of  the  persons  constituting  the  court  of  assistants  of  the 
Coopers'  Company  at  the  time ;  and  that  the  lease  might  be  declared  invalid,  and  be 
delivered  up  to  be  cancelled :  and  that  a  proper  occupation  rent  might  be  put  upon 
the  premises  comprised  in  the  lease  ;  and  that  the  East  India  Company  might  be 
decreed  to  account  with  the  Coopers'  Company  for  such  rent ;  and  that  the  full 
annual  improved  value  of  the  premises  might  be  received  by  the  Coopers'  Company, 
and  applied  by  them  for  the  benefit  of  the  charity  ;  and  that,  if  necessary,  the  East 
India  Company  might  be  decreed  to  deliver  up  possession  of  the  premises  to  the 
Coopers'  Company. 

Melvill  demurred  to  the  discovery,  and  the  East  India  Company  demurred  to  the 
discovery  and  relief  prayed  by  the  information  and  bill. 

Mr.  Knight  Bruce,  Mr.  Jacob  and  Mr.  Lloyd,  for  the  demurring  parties.  The 
ostensible  object  of  the  information  and  bill  is  to  set  aside  the  lease  granted  in  1770. 
The  information  and  bill  treats  the  demised  premises  as  charity  property  ;  for  it  prays 
that  the  lease  may  be  set  aside  for  the  benefit  of  the  charity.  The  Plaintifls  seem 
to  be  impressed  with  the  notion  that  it  is  the  practice  of  the  Court  to  set  aside  every 
lease  of  charity  property,  [383]  if  it  be  a  long  lease.  But  that  notion  is  erroneous  : 
for  no  case  has  decided  that  the  mere  length  of  a  lease  is  of  itself  a  sufficient  ground 
for  setting  it  aside.  In  order  to  induce  the  Court  to  interfere,  the  lease  must  be 
shewn  to  have  been  an  improvident  one  at  the  time  when  it  was  granted.  In  this 
case  it  appears  that  the  property  demised  is  a  piece  of  ground  measuring  no  more  than 
135  feet  by  227,  and  that  the  East  India  Company  pay  for  it  so  large  a  rent  as  £155 
a  year.  The  Attorney-General  v.  Hungerforcl  (2  Clark  &  Fin.  357) ;  The  Attorney-General 
V.  Cross  (3  Mer.  524). 

Secondly,  in  the  instrument  by  which  the  property,  which  is  alleged  to  be  charity 
property,  was  vested  in  the  Coopers'  Company,  there  is  nothing  whatever  which  binds 
that  company  to  do  more  than  make  the  specified  payments.  Those  payments  are 
less  in  amount  than  a  quarter  of  the  rent  payable  to  them  by  the  East  India 
Company  :  and  if  the  Coopers'  Company  are  only  liable  to  pay  those  sums,  the 
property  is  not  charity  property,  but  belongs  to  the  Coopers'  Company,  subject  to 
those  payments.  [The  Vice-Chancellor.  There  is  nothing  said  about  the  surplus 
rents.]  Thirdly,  the  bill  alleges  that  three  of  the  Plaintiffs  are  members  of  the  court 
of  assistants  of  the  Coopers'  Company  ;  and  that  as  such  they  act  as  trustees  of  the 
charity,  and  are  bound  duly  to  administer  the  funds  of  the  charity.  Those  three 
persons,  however,  have  no  right  to  make  themselves  Plaintiffs  on  this  record ;  for  they 
have  no  such  interest  in  the  subject-matter  of  the  suit  as  entitles  them  to  do  so  : 
moreover,  if  they  ought  to  be  parties,  all  the  other  members  of  the  court  of  assistants 
ought  to  be  parties  ;  for  there  is  no  reason  [384]  why  those  three  should  be  singled 
out.  The  same  observations  apply  to  the  two  other  Plaintiffs,  the  almsman  and 
almswoman.  This  objection  on  the  gound  of  misjoinder  is  not  a  mere  objection  to 
the  form  of  the  suit,  but  to  the  very  substance  of  it :  for  the  Attorney-General  and 
this  Court  have,  neither  of  them,  the  same  control  over  an  information  and  bill  as 
they  have  over  a  simple  information.  If  an  information  is  improperly  filed,  the 
proceedings  in  the  suit  may  be  stayed  :  but  that  is  not  so  where  the  suit  is  commenced 
by  an  information  and  bill. 

Mr.  G.  Richards,  Mr.  Bethell,  Mr.  Willcock  and  Mr.  Hubback,  in  support  of  the 
information  and  bill.  The  demurrers  have  been  attempted  to  be  supported  on  two 
grounds :  the  first  is  want  of  equity  ;  and  the  second,  misjoinder  of  parties. 
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The  demurring  parties  are  not  the  Coopers'  Company,  but  the  East  India  Company 
and  their  secretary.  What  right  have  those  parties  to  endeavour  to  protect  them- 
selves by  saying  that  the  property  does  not  belong  to  the  charity,  but  to  the  Coopers' 
Company  ?  Besides,  it  appears  from  the  instrument  set  forth  in  the  information  and 
bill,  that  the  founder  did  not  intend  to  benefit  the  Coopers'  Company,  but  to  devote 
the  whole  of  the  property  to  charitable  purposes,  for  that  instrument  directs  that 
"  the  master,  wardens  or  keepers  of  the  company  for  the  time  being,  for  their  pains 
about  performing  the  premises  and  viewing  the  tenements  aforesaid  twice  in  the  year, 
that  they  be  in  due  reparation,  may  have,  among  themselves,  for  a  drinking  among 
the  men  of  the  mystery  and  company  aforesaid,  26s.  8d.  yearly,  that  is  to  say,  at  the 
two  times  at  which  they  [385]  shall  be  viewing  the  tenements  aforesaid,  whether  they 
are  in  due  reparation  or  not,  by  equal  portions."  This  direction  is  wholly  inconsistent 
with  the  Coopers'  Company  being  entitled  to  the  surplus  rents. 

The  lease  was  granted  for  260  years  ;  and  a  Court  of  Equity  will  not  uphold  a 
lease  of  charity  property,  granted  for  anything  like  that  length  of  time.  The 
Attorney-General  v.  Owen  (10  Ves.  555) ;  The  Attorneij-General  v.  Brooke  (18  Ves.  319). 
At  all  events,  a  lease  of  so  long  duration  must  be  taken  to  be  an  improvident  mode 
of  dealing  with  the  charity  property  until  the  contrary  is  shewn. 

The  other  objection  is  that  the  parties  who  are  Plaintiffs  have  no  interest  which 
entitles  them  to  maintain  the  suit.  But,  supposing  that  to  be  so,  the  information 
may  proceed,  notwithstanding  the  Court  may  be  of  opinion  that  the  bill  is  not 
sustainable.  The  Attorney-General  v.  Vivian  (1  Russ.  226).  The  demurrers  are 
demurrers  to  the  information  as  well  as  to  the  bill  ;  and,  unless  it  can  be  shewn  that 
no  relief  can  be  given  upon  the  information,  the  demurrer  must  fail. 

We  submit,  however,  that  the  parties  who  are  named  as  Plaintiffs  on  this  record 
have  such  an  interest  as  entitles  them  to  maintain  the  suit.  Three  of  the  Plaintiffs 
allege  that  they  are  members  of  the  court  of  assistants  of  the  Coopers'  Company,  and 
that,  as  such  members,  they  act  as  trustees  of  the  charity,  and  are  bound  duly  to 
administer  the  funds  of  the  charity  for  the  benefit  thereof :  and  it  is  quite  plain  that 
the  two  other  Plaintiffs,  one  of  whom  is  an  almsman  and  the  other  an  almswoman, 
have  an  [386]  interest  in  the  charity.  [The  Vice-Chancellok.  I  do  not  under- 
stand the  allegation  to  which  you  have  alluded.  If  the  three  gentlemen  who  are  first 
named  as  Plaintiffs  are  bound  to  administer  the  funds  of  the  charity,  why  do  they 
not  do  it?  They  are  the  governing  body ;  then  why  does  not  the  governing  body 
govern  V\  They  are  only  members  of  the  governing  body  :  the  court  of  assistants  is 
the  governing  body.  If  an  information  only  had  been  filed  in  this  case,  these  three 
gentlemen  would  have  had  a  sufficient  interest  to  justify  their  being  made  Defendants 
to  it :  how  then  can  it  be  contended  that  they  have  not  a  sufficient  interest  to  entitle 
them  to  join  with  the  Attorney-General  in  filing  an  information  and  bilH  The 
almsman  and  almswoman  have  a  right  to  insist  that  their  stipends  (which  were  fixed 
at  a  time  when  the  rents  of  the  chaiity  estates  were  much  less  than  they  are  at 
present)  ought  to  be  increased  :  they,  therefore,  have  been  properly  made  Co-plaintiffs. 
But  if  it  was  not  necessary  to  make  them  Co-plaintiffs,  that  circumstance  does  not 
invalidate  the  bill.     Rhodes  v.  Warhurton  {ante,  vol.  vi.  p.  617). 

Lastly,  we  submit  that  it  was  not  necessary  to  make  all  the  members  of  the  court 
of  assistants  parties  to  the  record,  it  being  quite  sufficient,  in  a  case  of  this  sort,  to 
bring  before  the  Court  sufficient  parties  to  represent  the  individuals  interested  in  the 
revenues  of  the  charity  estates. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  My  opinion  is  that,  as  far  as  the 
charity  is  concerned,  there  is  a  sustainable  case.  But  I  cannot  comprehend  what 
particle  of  interest  those  three  gentlemen  have  who  are  first  named  as  Plaintiffs  on 
this  record.  The  [387]  statenient  as  to  them  is  very  singular.  It  is  that  they  are 
respectively  members  of  the  court  of  assistants  of  the  Coopers'  Company  :  it  doe's  not 
appear  that  there  are  more  members  of  the  court  of  assistants :  "  that  the  court  of 
assistants  is  the  governing  body  of  the  said  company,  and  that  your  last-named 
orators,  as  members  of  such  court,  act  as  trustees  of  the  said  charity,  and  are 
respectively  bound  to  administer  the  funds  of  the  said  charity  for  the  benefit  thereof." 
I  do  not  see  how  persons  can  be  bound  to  do  what  is  impossible.  If  the  Plaintiffs 
represent  that  they  are  bound  to  administer,  it  must  be  taken  that  they  can  administer 
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the  funds  of  the  charity  :  and,  if  so,  I  do  not  see  for  what  purpose  the  record  is 
framed  as  an  information  and  bill :  for  there  is  not  a  particle  of  individual  interest 
asserted  in  it.  What  is  asked  is  that  it  may  be  declared  that  the  lease  was  obtained 
from  the  Coopers'  Company  by  fraudulent  means,  and  that  the  same  may  be  declared 
to  be  fraudulent,  and  may  be  set  aside  for  the  benefit  of  the  charity  :  and  also  that 
it  may  be  declared  that  the  execution  of  the  lease  was  a  breach  of  trust  on  the  part 
of  the  persons  constituting  the  court  of  assistants  of  the  Coopers'  Company  at  the 
time  ;  and  that  the  same  may  be  delivered  up  to  be  cancelled  ;  and  that  the  full 
annual  improved  value  of  the  premises  comprised  in  the  lease  may  be  received  by  the 
Coopers'  Companj-  and  applied  and  administered  by  them  for  the  benefit  of  the 
charity ;  so  that,  on  the  face  of  this  record,  there  is  no  sort  of  relief  asked  by  the 
persons  named  as  Plaintiffs,  none  whatever :  and,  if  those  persons  do  not  ask  any 
relief  for  themselves  individually,  then  there  is  the  objection  which  has  been  made 
ore  tenus,  namely,  that  the  other  parties  who  stand  in  precisely  the  same  character 
ought  also  to  be  parties  to  the  record. 

[388]  I  think,  however,  that  the  record  is  wrongly  constructed  ;  because  persons 
have  been  made  Co-plaintiflfs  who  have  asked  nothing  for  themselves,  and  do  not  shew 
that  they  are  individually  entitled  to  anything. 

The  information  and  bill,  therefore,  cannot  be  sustained  collectively  :  but  as  there 
is,  apparently,  a  case  for  relief,  I  will  give  leave  to  amend,  for  the  purpose  of  converting 
the  record  into  an  information  only.  The  persons,  however,  who  are  named  as 
Plaintiffs  must  remain  on  the  record  in  the  character  of  relators,  in  order  that  they 
mav  be  answerable  for  costs. 


[388]     Rees  v.  Keith.     Dec.  17,  1840. 

[S.  C.  10  L.  J.  Ch.  46  ;  5  Jur.  20.] 

Husband  and  JFife.     Chose  in  Action.     Reduction  into  Possession. 

A  woman  being  entitled  to  two  sums,  one  secure<l  by  a  mortgage  in  fee  to  herself, 
and  the  other  to  a  trustee  for  her,  married.  The  mortgagees  having  been  applied 
to,  but  being  unable  to  pay  the  sums,  the  trustee  paid  them  to  the  husband.  The 
husband  died,  leaving  the  mortgages  untransferred.  Held,  that  he  had  reduced 
both  sums  into  possession. 

Eleanor,  the  wife  of  W.  Rees,  was,  at  and  before  the  time  of  her  marriage,  entitled 
to  £450  secured  by  a  mortgage  in  fee  made  to  her  by  K.  Reeve  ;  and  also  to  £800 
secured  by  a  mortgage  in  fee  made  by  S.  Cushing  to  P.  Millard  in  trust  for  her. 
The  mortgagees  having  been  applied  to,  by  or  on  behalf  of  Mrs.  Rees,  shortly  after 
her  marriage,  to  pay  the  sums  due  from  them  respectively,  but  being  unable  to  pay 
the  same,  Millard  paid  those  sums  to  Mr.  Rees  ;  and  Rees  signed  a  memorandum 
whereby  he  agreed  to  transfer  Cushing's  mortgage  to  Millard.  Mr.  Rees  afterwards 
died  ;  and  a  suit  having  been  instituted  respecting  his  estate,  the  Master,  on  a 
reference  made  to  him,  found  that  the  [389]  payment  of  the  £800  to,  and  the  signing 
of  the  memorandum  by  Rees,  was  a  reduction  by  him  of  that  sum  into  possession ; 
but  that  the  payment  of  the  £450  to  him  was  not  a  reduction  by  him  of  that  sum 
into  possession. 

Rees's  widow  and  his  executors  both  excepted  to  the  report. 

Mr.  Jacob,  Mr.  Koe  and  Mr.  Walker,  for  the  executors,  said  that  this  was  not  a 
suit  between  Mrs.  Rees  and  Cushing,  or  between  her  and  Reeve,  but  between  her  and 
her  husband's  estate,  and  that,  for  the  purposes  of  this  suit,  it  was  quite  clear  that  the 
£450,  as  well  as  the  £800,  had  been  reduced  into  possession  ;  that  it  was  held,  in 
Bosivell  v.  Earle  (12  Ves.  473),  that  even  an  anticipated  payment  to  the  husband  was 
good  against  the  wife  surviving. 

MrT  Wigram  and  Mr.  Lovat,  for  Mrs.  Rees,  said  that  the  debts  still  remained  due 
from  the  debtors  respectively ;  that  Mr.  Rees  had  no  power  to  reduce  either  of  them 
into  possession  during  the  coverture,  as  he  could  not  have  compelled  the  mortgagors 
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to  pay  the  sums  due  from  them  without  giving  a  reconveyance  of  the  mortgaged 
estates,  which  it  was  not  in  his  power  to  do,  as  he  could  not  have  compelled  his  wife 
to  join  with  him  in  levying  a  fine  for  that  purpose ;  Purdew  v.  Jackson  (1  Russ.  1) ; 
Honner  v.  Mortem  (3  Russ.  65,  sees.  68  and  69).  [The  Vice-Chancellor.  Suppose  that 
the  mortgagors  had  paid  the  sums  due  from  them  to  the  husband.]  They  might  have 
sustained  a  bill  against  the  husband  and  wife  for  a  [390]  reconveyance ;  but  the 
husband  could  not  have  compelled  his  wife  to  join  in  a  reconveyance ;  and,  besides, 
no  payment  has  been  made  by  either  of  the  mortgagors.  The  debts  were  due  at  the 
husband's  death,  and  they  still  remain  due  from  the  debtors.  If  a  suit  had  been 
instituted  to  compel  the  wife  to  join  in  reconveying  the  estates,  she  would  then  have 
been  able  to  enforce  her  equity  to  a  settlement  out  of  the  sums  due  on  the  mortgages  ; 
but,  if  the  argument  for  the  executors  is  to  prevail,  the  wife  will  be  deprived  of  the 
means  of  enforcing  her  equity.  In  Doswell  v.  Eaiie  the  widow  had  acquiesced,  for 
nine  years  after  her  husband's  death,  in  the  payment  which  had  been  made  to  her 
husband  ;  but,  in  this  case,  there  has  been  no  acquiescence  on  the  part  of  the  widow. 

The  Vice-Chancellor  [Sir  L.  Shadwell],  in  the  course  of  the  argument,  said  that 
the  subject  in  dispute  was  a  debt  due  to  the  wife ;  and,  if  it  had  been  paid,  there  was 
an  end  to  the  claim ;  that  the  only  question  was  whether  the  £800,  as  well  as  the 
£450,  had  not  been  paid,  in  fact,  by  Millard  for  the  mortgagors. 

His  Honor  delivered  judgment  as  follows  : — 

This  is  a  very  simple  point. 

Suppose  that  the  mortgagor  had  said  to  Mr.  Rees :  "  I  owe  your  wife  £800  :  here 
is  a  cheque  for  the  money."  Would  not  the  debt  be  destroyed  ;  and  would  not  the 
wife  be  a  mere  trustee  of  the  legal  estate  for  the  mortgagor  1 

If  a  contrary  doctrine  were  held,  a  mortgage  in  fee  made  to  a  woman  who  after- 
wards marries  could  not  be  paid  off  during  the  coverture. 

[391]  It  seems  to  me,  I  confess,  that,  if  the  debt  is  paid,  there  is  an  end  to  the 
wife's  equity.     (See  Bosvil  v.  Brander,  I  P.  W.  458.) 

[391]    Taylor  v.  Rundell.    Dec.  21,  1840. 

[S.  C.  affirmed,  Cr.  &  Ph.  104 ;  41  E.  R.  429  (with  note).] 

Answer.     Insufficiency.     Discovery. 

A.,  B.  and  C.  were  members  and  three  of  the  directors  of  a  mining  company,  and 
also  lessees,  in  trust  for  the  company,  of  mines  in  Nova  Scotia,  under  a  lease,  by 
which  a  portion  of  the  profits  was  reserved  to  the  lessor.  The  lessor's  executors 
filed  a  bill  against  A.,  B.  and  C.  for  an  account  of  the  profits  of  the  mines,  and 
required  them  to  set  forth  a  list  of  all  accounts,  &c.,  relating  to  the  mines  in  the 
possession  of  them  or  their  agents.  The  Defendants  set  forth  a  list  of  all  the 
accounts  in  the  possession  of  themselves  and  of  the  secretary  of  the  company  in 
London,  adding  that  there  were  other  accounts  in  the  possession  of  the  company's 
agent  in  America  ;  that  the  Defendants  had  no  power  to  inspect  or  use  the  accounts 
of  the  company,  except  when  sitting  at  the  board  of  directors  or  by  an  order  of  the 
board ;  and  that  they  had  not  the  permission  of  the  board  to  use  the  accounts  for 
the  purposes  of  the  suit,  and  they  believed  that  the  directors  declined  to  allow  them 
to  use  the  same,  or  to  give  them  any  further  information  which  might  enable  the 
Plaintiffs  to  prosecute  the  suit.  Held,  that  the  answer  was  insufficient,  as  it  did 
not  state  that  the  Defendants  had,  as  they  lawfully  might,  applied  to  the  agent  in 
America  for  a  list  of  the  accounts  in  his  possession. 

The  Plaintiffs  were  the  executors  of  the  late  Duke  of  York.  The  Defendants 
were  members  and  three  of  the  directors  of  a  mining  association,  and  were  alsp  lessees, 
in  trust  for  the  association,  of  mines  in  Nova  Scotia,(l)  under  a  lease  granted  by  the 

(1)  These  mines  had  been  the  subject  of  a  suit  between  the  duke's  executors  and 
the  Attorney-General  as  representing  the  Crown.     See  ante,  vol.  8,  p.  413. 
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duke,  reserving  to  himself,  his  executors,  &c.,  a  portion  of  the  profits  of  the  mines. 
By  the  covenants  in  the  lease  the  Defendants  were  bound  to  render  to  the  duke, 
yearly,  such  accounts  as  should  be  necessary  to  shew  the  profits  of  the  mines,  and  to 
appoint  a  person,  to  be  nominated  by  the  duke,  to  be  a  director  of  the  association, 
and  to  [392]  allow  him  to  sit  at  the  board  and  to  have  all  the  other  powers  and 
privileges  of  a  director  for  the  purpose  of  protecting  the  duke's  interest ;  and,  shortly 
after  the  execution  of  the  lease,  a  gentleman  named  Parkinson  was  nominated  and 
appointed  accordingly.  The  bill  was  filed  for  an  account  of  what  was  due  to  the 
duke's  estate  under  the  reservation  in  the  lease.  It  interrogated  the  Defendants 
whether  there  were  not  in  the  possession  of  themselves  or  their  agents,  and  especially 
of  their  agents  in  America,  divers  accounts,  &c.,  relating  to  the  produce  and  profits 
of  the  mines. 

The  Defendants  annexed  two  schedules  to  their  answer,  which  they  said  contained 
a  full  and  true  list  of  all  the  accounts,  &c.,  in  their  possession  or  power,  or  in  the 
possession  or  power  of  the  secretary  to  the  association  in  London.  They  added  that 
the  secretary  was  the  agent  of  the  association  and  not  their  agent ;  and  that  they 
had  no  agent  in  America ;  but  they  believed  that  the  association  had  an  agent  there, 
and  that  he  had  in  his  possession  many  accounts,  &c.,  relating  to  the  matters  in 
question  ;  but,  inasmuch  as  he  was  in  the  habit  of  transmitting  monthly  to  the 
secretary  to  the  association  in  London  copies  of  all  the  accounts  and  other  documents 
relating  to  the  mines,  they  believed  that  the  documents  in  the  secretary's  possession 
(which  were  mentioned  in  the  second  schedule)  would  furnish  all  the  information  that 
could  be  obtained  by  inspecting  the  documents  in  the  possession  of  the  agent  in 
America ;  that  the  Defendants,  being  engaged  in  extensive  mercantile  concerns  of 
their  own,  had  paid  but  little  attention  to  the  affairs  of  the  association  ;  and  that, 
save  as  therein  set  forth,  they  had  no  knowledge,  other  than  was  contained  in  the 
documents  mentioned  in  the  schedules,  of  any  matters  connected  with  the  mines ; 
that,  in  fact,  the  [393]  documents  mentioned  in  the  second  schedule  were  not  in  the 
possession  or  power  of  the  Defendants  in  any  other  sense  than  that  they  and  the 
other  directors,  including  Parkinson,  when  assembled  as  a  board,  were  competent  to 
order  the  same  to  be  used  and  inspected  by  a  vote  of  the  board ;  that  they  had  no 
authority  to  make  use  of  those  documents  as  individuals  except  by  an  order  of  the 
board,  and  except  that,  under  the  co-partnership  deed,  they  had  a  right,  in  common 
with  the  other  members  of  the  association,  to  inspect  and  take  copies  of  those  docu- 
ments from  the  14th  to  the  .35th  day  after  every  general  yearly  meeting  of  the 
association,  but  not  after  that  period  ;  that  Parkinson  had  the  same  opportunities  of 
inspecting  and  using  the  documents  as  they  had ;  that  they  had  not  the  permission 
of  the  directors  to  have  or  use  the  documents  for  the  purposes  of  the  suit ;  but,  on 
the  contrary,  the  directors  declined  to  allow  them  to  use  the  documents,  or  to  give 
them  any  further  information  which  might  enable  the  Plaintiffs  to  prosecute  the  suit 
against  them  (who  were  mere  trustees),  without  bringing  the  other  members  of  the 
association  before  the  Court. 

The  Master  having  overruled  exceptions  taken  to  the  answer  for  insufficiency,  the 
Plaintiffs  excepted  to  his  report. 

Mr.  Knight  Bruce,  Mr.  Wigram,  Mr.  Jacob  and  Mr.  James  Eussell,  for  the 
Plaintiffs.  The  Defendants  say  they  believe  that  the  American  agent  of  the  associa- 
tion, of  which  they  are  directors,  has,  in  his  possession,  many  documents  relating  to 
the  accounts  of  the  mines  ;  but  they  do  not  say  that  they  have  ever  applied  to  him 
for  any  information  as  to  [394]  those  documents  or  their  contents.  They  are  bound 
to  obtain  all  the  information  in  their  power,  and  to  communicate  it  to  the  Plaintifl's. 

Mr.  Wakefield,  Mr.  Bethell  and  Mr.  Wood,  for  the  Defendants.  The  answer 
states,  expressly,  that  the  Defendants  have  paid  but  little  attention  to  the  affairs  of 
the  association,  and  that,  save  as  therein  set  forth,  they  have  no  information  whatever, 
other  than  is  contained  in  the  documents  mentioned  in  the  schedules,  as  to  any 
matters  connected  with  the  mines.  The  agent  in  America  is  not  the  agent  of  the 
Defendants,  but  of  the  association  at  large  ;  and,  consequently,  the  accounts  in 
America  are  not  in  the  possession  or  power  of  the  Defendants,  but  of  the  a.ssociation 
as  a  body.  The  Defendants  have  no  access  to  any  of  the  accounts,  except  for  21  days 
after  every  general  yearly  meeting.     This  Court  will  not  order  a  party  to  do  that 
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which  it  is  not  in  his  power  to  do.  Besides,  Mr.  Parkinson  was  appointed  a  director 
on  the  nomination  of  the  duke,  and  for  the  express  purpose  of  watching  over  and 
protecting  the  duke's  interests.  That  gentleman  has  the  same  means  of  obtaining 
information  as  to  the  concerns  of  the  association  as  the  Defendants  have.  The 
Defendants  are  trustees  for  the  association  as  well  as  directors  of  it ;  will  the  Court 
order  them  to  do  an  act  which  would  be  a  breach  of  their  duty  and  a  violation  of  the 
rules  of  the  association  prescribed  by  the  co-partnership  deed  ?  The  Plaintiffs  cannot 
obtain  any  further  information  as  to  the  matters  in  question,  without  making  all  the 
other  members  of  the  association  parties  to  the  suit.  Farquharson  v.  Balfour  (Turn.  & 
Russ.  184);  JUiik  v.  [395]  inUiams  (8  Ves.  193);  Freeman  v.  Fairlie  (3  Mer.  29  ; 
see  43  and  44) ;  Walhurn  v.  Ingilby  (1  Myl.  &  Keen,  61) ;  Murray  v.  JFalter  (1  Craig  & 
Phill.  114). 

Mr.  Knight  Bruce,  in  reply,  said  that  the  cases  cited  related  to  the  production  of 
documents ;  that  the  question  before  the  Court  was  not  whether  the  Plaintiffs  had  a 
right  to  the  production  of  the  accounts  of  the  mines,  but  whether  they  had  a  right  to 
a  discovery  of  the  contents  of  those  accounts;  that  a  party  might  have  a  right  to 
know  the  contents  of  a  document,  though  he  might  not  be  entitled  to  have  the  docu- 
ment produced. 

The  V ice-Chancellor  [Sir  L.  Shadwell].  I  am  of  opinion  that  the  answer  is 
not  sufficient. 

The  Defendants,  as  directors,  are  not  placed  in  a  position  in  which  they  may  not 
legally  require  the  agent  of  the  a.ssoeiation  abroad  to  inform  them  what  documents, 
relating  to  the  concerns  of  the  association,  are  in  his  possession  or  power.  They 
state  in  their  answer  that  copies  of  some  of  the  foreign  documents  have  been  trans- 
mitted to  the  secretary  to  the  association  in  London,  and  they  set  forth  a  list  of  them. 
Then,  without  stating  that  they  have  made  any  application  to  the  agent  abroad,  they 
content  themselves  with  saying  that  he  has  in  his  possession  many  books  of  account 
and  other  documents  relating  to  the  accounts  of  the  mines,  and  also  some  deeds 
relating  to  the  title  to  the  mines ;  and  that  the  secretary  receives,  monthly,  from  the 
agent  abroad,  copies  of  all  the  accounts  and  other  documents  of  interest  or  importance 
relating  to  the  mines ;  but  it  does  not  appear  that  the  Defendants  have  made  any 
[396]  application  to  the  agent  abroad  to  furnish  them  with  a  list  of  the  deeds  and 
documents  which  may  be  in  his  possession. 

I  am  not  aware  of  anything  which  prevents  any  of  the  directors  from  requiring 
the  agent  to  furnish  them  with  the  information  which  the  Plaintiffs  seek  to  obtain 
through  the  Defendants  ;  and  as  the  Defendants  do  not  state  that  they  have  applied 
to  the  agent  abroad  for  the  information  (which  they  may  lawfully  do),  the  exceptions 
must  be  allowed. (1) 

[397]     Bain  v.  Lescher.     Dec.  24,  1840. 

[See  In  ra  Seyton,  1887,  34  C.  D.  515.] 

JFill.     Construction.     Proof  of  JFill  made  Abroad. 

Testator  directed  his  residue  to  be  divided  amongst  the  children  of  L.  D.,  to  wit, 
J.  D.,  E.  D.  and  A.  D.  Held,  that  the  gift  was  not  made  to  the  children  as  a  class, 
but  as  individuals  ;  and  that,  one  of  them  having  died  in  the  testator's  lifetime,  the 
share  intended  for  that  child  was  undisposed  of. 

Testator  directed  that  the  legacies  given  by  his  will  to  females,  married  or  single, 
should  be  for  their  own  benefit  and  their  children,  and  should  never  be  subjected 
to  the  control  of  their  respective  husbands.  Held,  that  the  females  took  for  their 
lives,  for  their  separate  use,  with  remainders  to  their  children. 

A  British  subject,  resident  in  France,  made  his  will  and  died  there,  having  appointed 
A.  and  B.,  who  were  resident  in  France,  and  C.  and  D.,  who  were  resident  in 

(1)  Affirmed  by  Lord  Cottenham,  C,  1  Craig  &  Phill.  104.  See  Christian  v. 
Taylor,  post,  401. 
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England,  his  executors.  The  will  was  translated  into  French,  and  the  translation 
was  registered  by  A.  and  B.  in  the  proper  Court  iu  Paris.  A  duly  authenticated 
copy  of  the  translation  was  then  procured,  and  translated  into  English  by  a  notary 
public  in  London  ;  and  that  translation  was  proved  by  C.  and  D.  in  the  Prerogative 
Court. 

The  testator  in  the  cause  was  a  British  subject,  resident  in  France,  and  havincr 
personal  property  iu  that  country  as  well  as  iu  England.  His  will  was  partly  in  the 
following  words  :  — 

"  I,  the  undersigned  John  Devereux,  formerly  resident  at  Moorfields,  Loudon, 
and  now  at  Avenue  de  Xeuilly,  near  Paris,  make  my  present  testament  and  last  will, 
by  which  I  revoke  all  testaments  and  wills  that  I  hav^e  heretofore  made,  and  dispose 
of  my  property  in  the  manner  following,  to  wit,  I  give  and  bequeath  £100  sterling  to 
each  of  my  sisters  in  Ireland  who  shall  be  living  at  the  time  of  my  decease ;  to  Mr. 
Nicholas  Devereux  of  Castlebridge,  near  Wexford  iu  Ireland,  £.50  sterling  ;  to  Mrs. 
Louisa  Langton  Drew  of  Paris  £1000  sterling;  to  Alexander  and  Xapoleon  Lariviere, 
sons  of  Madame  Louise  Lariviere,  whom  I  hereby  nominate  and  constitute  as  their 
guardian  till  [398]  their  majority,  £-500  sterling  each.  I  give  and  bequeath  all  the 
rest  of  what  I  possess  to  be  divided,  in  equal  portions,  amongst  the  children  of  the  said 
Louisa  Langton  Drev:,  to  wit,  John  Louis  l)rew,  Louisa  Lariviere,  Julia  Bain,  Isabella 
Agnes  Drew,  Edward  Alexander  Drew  and  Napoleon  Drew.  It  is  my  wish  that  all 
my  property  be  immediately  converted  into  monej' ;  that  the  shares  of  those  who 
shall  be  of  age  shall  be  given  to  them  without  delay,  and  that  the  shares  coming  to 
the  minors  be  placed  in  the  public  funds  of  Paris  or  London,  as  shall  be  most 
convenient  for  the  testamentary  executors ;  and,  till  they  become  of  age,  I  hereby 
nominate  and  appoint  my  testamentary  executors,  hereinafter  mentioned,  as  guardians 
and  trustees  of  the  said  minors  dunng  their  minority :  And  I  direct  that  the 
legacies  given  by  the  present  uill  to  females,  married  or  single,  shall  be  fm-  their  own  benefit 
and  their  children,  and  shall  nerer  be  subjected  to  the  control  of  their  respective  husbands.  I 
hereby  nominate  and  appoint  Madame  Louisa  Lariviere,  Thomas  Pickford,  Brittanic 
Consul  at  Paris,  M.  O'Maly,  Esq.,  residing  at  No.  5  Kue  du  Faubourg  St.  Honore,  and 
William  Lescher,  Esq.,  of  Thomas  Street,  Whitechapel,  London,  as  executors  of  my 
present  testament  and  last  will." 

John  Louis  Drew  died  in  April  1837.  The  testator  died  in  April  1838.  Julia 
Bain  had  one  child,  and  Louisa  Lariviere  had  two  children  born  at  the  testator's  death, 
and  still  living. 

A  French  translation  of  the  will  was  first  registered,  in  the  proper  Court  in  Paris, 
by  Pickford  and  O'Maly.  A  copy  of  that  translation  was  then  made  and  signed  by 
a  notary  in  Paris  ;  and  Pickford,  as  British  consul  there,  certified  that  the  signature 
was  the  signature  of  [399]  the  notary.  An  English  translation  of  the  copy  was  then 
made  by  a  notary  public  in  London  ;  and  that  translation  was  proved,  by  Lescher  anil 
Louisa  Lariviere,  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury.(l) 

The  bill  was  filed  by  Julia  Bain,  by  her  next  friend,  and  by  Isabella  Agues  Drew, 
Edward  Alexander  Drew  and  Napoleon  Drew,  against  William  Joseph  Lescher, 
Louisa  Langton  Drew,  Louisa  Lariviere  and  her  two  children,  the  husband  and  child 
of  Louisa  Bain,  and  the  testator's  next  of  kin. 

On  the  cause  coming  on  to  be  heard  for  further  directions,  the  questions  were — 

First,  whether  the  share  of  the  residue  given  to  John  Louis  Drew  (who  died  in 
the  testator's  lifetime)  was  undisposed  of,  or  whether  his  surviving  brothers  and 
sisters  were  entitled  to  it. 

Secondly,  what  was  the  effect  of  the  direction  that  the  legacies  given  to  females 
should  be  for  their  own  benefit  and  their  children,  and  should  never  be  subjected  to 
the  control  of  their  respective  husbands. 

Mr.  Knight  Bruce  and  Mr.  Stephenson,  for  the  Plaintiffs.  The  residue  is  given 
to  the  children  of  Louisa  Langtou  Drew,  as  a  class.     It  is  true  that  the  testator 

(1)  The  reporter  was  informed  that  the  Prerogative  Court  refused  to  admit  to 
probate  the  original  will,  which  was  written  in  English  by  the  testator  himself. 
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names  [400]  the  children  ;  but  that  makes  no  difference.  Knight  v.  Gould  (2  Myl.  & 
Keen,  295)  ;   Finer  v.  Francis  (2  Cox,  190). 

Secondly.  The  direction  as  to  the  legacies  given  to  females  is  nothing  but  a 
redundant  and  circuitous  mode  of  excluding  the  marital  right.  Some  of  the  legacies 
given  to  females  are  only  £100  in  amount.  The  testator  could  not  intend  that  such 
small  sums  should  be  settled  on  the  legatees  and  their  children.  Robinson  v.  JVaddehw 
{ante,  vol.  viii.  p.  134)  ;  Cooper  v.  Thornton  (3  Bro.  C.  C.  96  and  186);  Robinsm  v. 
TicMl  (8  Yes.  142) ;  Shvttlewmih  v.  Gi-eares  (4  Myl.  &  Cr.  35). 

Mr.  Jacob  and  Mr.  Heathfield,  for  the  children  of  Julia  Bain  and  Louisa  Lariviere, 
contended  that  the  children  took  either  as  joint-tenants  with  their  mothers,  or  in 
remainder  after  the  deaths  of  their  mothers. 

Mr.  G.  Richards  and  Mr.  Piggott,  for  the  testator's  next  of  kin,  said  that  the 
residue  was  given  to  the  children  of  Louisa  Langton  Drew,  not  as  a  class,  but  nominatim, 
as  individuals,  and,  consequently,  that  the  share  given  to  John  Louis  Drew  had 
become  undisposed  of. 

Mr.  Bagshawe  appeared  for  the  Defendant  Lescher. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  residue  is  given  to  the  children 
of  Louisa  Langton  Drew,  not  as  a  class,  but  as  individuals ;  for  the  testator  names 
them. 

[401]  With  respect  to  the  construction  which  ought  to  be  put  upon  the  direction 
as  to  legacies  given  to  females,  I  think  that  the  sentence  ought  to  be  read  as  if  the 
words  "  married  or  single  "  were  omitted  ;  for  all  females  must  be  either  married  or 
single.  The  direction  will  then  be  that  the  legacies  shall  be  for  the  benefit  of  females 
and  for  the  benefit  of  the  children  of  females  ;  and  my  opinion  is  that  the  construction 
which  ought  to  be  put  upon  those  words  is  that  the  females  take  their  legacies  and 
shares  of  the  residue  for  their  lives,  with  remainders  to  their  children,  and,  under 
the  words  that  follow,  for  their  separate  use. 

[401]    Christian  v.  Taylor.    Dec.  18,  19,  1840;  Jan.  12,  1841. 

[S.  C.  10  L.  J.  Ch.  145.] 

Answer.     Insufficiency.     Defendant.     Accounts.     Documents. 

A  Defendant,  who  is  required  to  set  forth  accounts,  is  bound  to  set  them  forth  as  well 
as  he  is  able  without  much  labour  or  expense,  and  he  is  not  bound  (more  especially 
where  he  has  not  been  a  party  to  the  transactions,  but  is  only  the  representative  of 
a  party,  and  the  accounts  are  long  and  complicated)  to  refer  to  the  books  for  the 
purpose  of  making  out  the  accounts.  He  must,  however,  allow  the  Plaintiff  to 
inspect  the  books. 

"Where  the  documents  of  which  a  Defendant  is  required  to  set  forth  a  list  are 
numerous,  it  is  not  necessary  for  him  to  specify  each  of  them ;  but  it  is  sufficient 
for  him  to  describe  them,  so  as  to  enable  the  Plaintiff  to  move  for  them ;  as,  for 
instance,  to  say  that  they  are  contained  in  bundles  ot  hogsheads,  sealed  up,  and 
marked  A,  B,  &c. 

P.  M.  Callow  and  Richard  Taylor,  both  deceased,  had  carried  on  the  business  of 
wholesale  grocers  at  Liverpool,  in  co-partnership,  from  1799  until  the  20th  of  December 
1832  ;  and  during  that  time  had  speculated  extensively  in  cotton  and  other  colonial 
produce  on  their  joint  account.  On  the  20th  of  December  1832  the  partnership  was 
dissolved,  and  Callow  sold  and  [402]  assigned  his  share  of  the  business  to  Thomas 
and  William  Taylor,  two  of  Richard  Taylor's  sons.  Callow  died  in  February  1833, 
intestate,  and,  in  April  following,  the  Plaintiff,  his  sister,  took  out  administration  to 
his  estate.  Thomas  Taylor  died  in  March  1836,  and  William  Taylor  took  out 
administration  to  his  estate.  Richard  Taylor  died  in  June  1837,  having  appointed 
his  sons,  William  and  John,  the  Defendants,  his  executors. 

The  bill  was  filed  in  November  1838,  praying  that  the  deed  of  dissolution  and 
assignment  might  be  declared  to  be  fraudulent  and  void ;  that  an  account  might  be 
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taken  of  the  partnership  dealings  and  transactions,  so  as  to  ascertain  what  was  due 
to  Callow  on  the  20th  of  December  1832  ;  that  an  account  might  be  also  taken  of 
what  was  due  on  the  same  day  to  him  in  respect  of  the  speculations,  and  of  what  had 
since  become  due  to  him  and  his  estate  in  respect  of  the  profits  which  had  been  made 
by  carrying  on  the  grocery  business ;  and  that  what  should  be  found  due  on  taking 
those  accounts  might  be  paid  out  of  the  assets  of  Thomas  and  Kichard  Taylor  and  by 
the  Defendant,  William  Taylor,  according  to  their  respective  liabilities ;  and  that  the 
assets  and  effects  of  the  grocerj'  business  might  be  sold,  and  the  proceeds  applied  in 
paying  to  the  Plaintiff  what  should  be  so  found  due. 

The  bill  required  the  Defendants  to  set  forth  with  great  minuteness  and  particularity 
several  accounts  relating  to  the  matters  in  question,  and,  amongst  them,  an  account 
of  the  profits  of  the  partnership  made  in  every  year  from  its  commencement  until  its 
dissolution  ;  and  also  a  full,  true  and  particular  account  of  all  joint  speculations  in 
the  purchase  of  cotton,  colonial  produce  and  other  merchandize  into  which  Callow 
and  Kichard  Taylor  [403]  had  entered,  and  the  quantity  of  merchandize  purchased 
on  the  occasion  of  each  of  the  speculations,  and  the  prices  paid,  and  in  what  shares 
the  parties  contributed  to  the  purchase-monies  respectively,  and  the  dates  and 
amounts  of  each  contribution,  and  from  what  sources  the  purchase-monies  were 
derived,  and  when  and  at  what  prices  the  merchandize  was  on  each  occasion  sold, 
and  what  was  the  profit  and  loss  on  each  speculation,  and  how  the  monies  arising 
from  the  sale  of  the  merchandize  was  on  each  occasion  applied  and  to  whom  it  was 
paid.  The  bill  also  required  the  Defendants  to  set  forth  a  list  of  all  the  books,  papers 
and  accounts,  relating  either  to  the  grocery  business  or  to  the  speculations,  which 
then  were  or  ever  had  been  in  their  possession. 

The  Defendants,  in  their  answers,  said  that  thev  could  not  set  forth  the  accounts 
from  their  knowledge,  remembrance,  information  or  belief :  and  that  they  could  not 
make  out  the  accounts  without  incurring  a  ruinous  expense  and  loss  of  time ;  that  an 
accountant,  whom  they  had  employed,  had  been  unable  to  do  more  in  six  weeks  than 
to  make  out  the  accounts  in  the  manner  required  for  a  space  of  time  less  than  a  year ; 
and  that  they  were  ready  and  willing  and  thereby  offered  to  allow  the  Plaintiff  to 
inspect  the  books,  &c.,  of  the  late  partnership  at  their  counting-house,  and  to  furnish 
him,  at  his  own  expense,  with  any  copies  of  or  extracts  from  the  same  :  that  they  had 
set  forth  a  list  of  books,  papers  and  accounts  in  their  possession  relating  to  the  matters 
in  question,  and  that  they  also  had  in  their  possession  three  hogsheads,  sealed  up, 
containing  old  papers,  consisting  of  invoices,  orders  for  goods,  letters,  &c. ;  that  to 
specify  the  documents  contained  in  the  hogsheads  would  occupy  a  schedule  of  enormous 
length,  and  consume  many  weeks  and  more  time  than  they  had  been  [404]  allowed 
for  putting  in  their  answer  ;(1)  but  they  were  ready  to  deposit  the  hogsheads  with 
their  Clerk  in  Court,  to  afford  the  Plaintiff  an  opportunity  of  inspecting  the  documents 
therein  contained. 

The  Master  having  reported  the  answers  to  be  insufficient,  the  Defendants  excepted 
to  the  report. 

Mr.  Knight  Bruce  and  Mr.  Walker,  in  support  of  the  exceptions.  The  Plaintiff, 
in  requiring  the  Defendants  to  set  forth  the  long  and  complicated  accounts  to  which 
the  exceptions  relate,  is  attempting  to  make  a  most  unjust  and  oppressive  use  of  the 
orders  of  the  Court.  The  Defendants  say  that,  if  they  shall  be  compelled  to  make 
out  the  accounts,  they  shall  incur  such  an  expense  and  loss  of  time  as  will  be  their 
ruin.  In  point  of  fact,  they  have  answered  fully  to  the  matters  excepted  to  ;  for  they 
say  that  they  cannot  set  forth  the  accounts  according  to  their  knowledge,  information 
and  belief ;  and  that  the  books,  which  they  offer  to  allow  the  Plaintiff  to  inspect,  will 
furnish  all  the  information  required.  The  Defendants  were  not  engaged  in  any  of 
the  speculations  or  other  transactions  to  which  the  bill  relates  ;  nor  did  they  keep  the 
accounts ;  and  as  they  offer  to  permit  the  Plaintiff  to  inspect  the  books,  he  has  the 
same  means  as  they  have  of  obtaining  all  the  information  that  he  requires.  Seelei/  v. 
Boekm  (2  Madd.  176).  Secondly.  There  is  a  full  answer  as  to  every  document  except 
those  con-[405]-tained  in  the  three  sealed  hogsheads.     It  is  every-day's  practice  in 

(1)  This  seems  to  be  a  reason  for  applying  for  further  time  to  answer,  rather  than 
for  not  setting  forth  a  list  of  the  documents. 
V.-C.  IV.— 30 
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setting  forth  a  list  of  documents  to  specify  those  that  are  most  important,  and  to  add 
that  there  are  others  tied  up  in  bundles  marked  A,  B,  &c.,  and  to  offer  to  produce 
them.  The  only  question  is  whether  the  documents  are  sufficiently  identified  in  order 
to  enable  the  Plaintiff  to  move  for  the  production  of  them  :  and  we  submit  that  in 
this  case  the  documents  are  sufficiently  described  for  that  purpose. 

The  Vice-Chancellor.  I  have  always  understood  the  rule  to  be  that  a  Defendant, 
with  regard  to  transactions  that  are  not  his  own,  is  not  bound  to  find  out  information 
for  the  purpose  of  communicating  it  to  the  Plaintiff.  In  this  case,  the  Defendants 
are  merely  the  executors  of  Richard  Taylor,  who  was  co-partner  with  Callow,  whom 
the  Plaintiff  represents.  If  they  had  said  that  they  had  never  looked  into  the  partner- 
ship books,  and  that  they  did  not  mean  to  look  into  them,  I  apprehend  that  no 
objection  could  be  made  to  the  answer  in  point  of  form.  What  obligation  is  there 
on  the  Defendants  to  go  through  the  books  for  the  purpose  of  giving  the  Plaintiff 
the  information  which  he  asks  ' 

Mr.  Jacob  and  Mr.  James  Kussell,  for  the  Plaintiff,  relied  on  White  v.  Williams 
(8  Ves.  193),  and  said  that  the  account  of  the  yearly  profits  of  the  partnership  business, 
which  the  Defendants  were  required  to  set  forth,  would  not  consist  of  more  than  32 
items. 

Mr.  Knight  Bruce,  in  reply.  In  JFhiie  v.  Williams  the  questions  related  to  certain 
payments  made  by  the  trustees  themselves. 

[406]  The  Vice-Chancellor.  As  I  collect  from  White  v.  Williams,  the  Defendants 
did  not  refer  to  the  documents  in  such  a  manner  as  to  enable  the  Plaintiff  to  move  for 
them.  It  has  been  the  habit,  ever  since  I  have  been  in  the  profession,  for  a  Defendant, 
who  is  required  to  set  forth  a  list  of  documents  in  his  possession,  to  specify  those  that 
are  most  important,  and  then  to  say  that  there  are  others  contained  in  bundles  marked 
so  and  so  ;  and  I  cannot  but  think  that,  if  a  Defendant  says  that  there  are  documents 
contained  in  hogsheads  which  are  marked  and  sealed  up,  it  is  a  sufficient  description 
of  them.  Before,  however,  I  decide  the  questions  that  have  been  raised,  I  will  compare, 
very  minutely,  the  interrogatories  with  the  answers  to  them. 

Jan.  12,  1841.  The  Vice-Chancellor  [Sir  L.  Shadwell].  Since  this  case  was 
argued,  I  have  had  an  opportunity  of  comparing  the  answers  with  the  exceptions ; 
and  my  opinion  is  that  I  ought  to  hold  the  answers  to  be  sufficient.  [His  Honor 
here  stated  the  facts  of  the  case.]  The  object  of  the  bill  is  to  shew  that  the  transaction, 
with  regard  to  the  dissolution  of  the  partnership,  was  unfair ;  and,  for  that  purpose, 
it  is  evidently  important  to  shew  the  amount  of  the  profits  of  the  partnership  down 
to  the  time  of  the  dissolution.  It  must  be  observed,  however,  that  the  Defendant, 
William  Taylor,  had  nothing  to  with  the  business  until  after  the  dissolution  ;  and  the 
Defendant,  John  Taylor,  who  is  merely  a  personal  representative  of  one  of  the 
deceased  co-partners,  cannot  be  assumed  to  have  any  greater  degree  of  knowledge 
with  respect  to  the  profits  of  the  partnership  than  the  Plaintiff,  who  is  the  personal 
representative  of  the  other  co-partner,  has.  The  part-[407]-nership  subsisted  for  a  period 
of  32  years ;  and  it  appears,  from  the  answers,  that  it  has  required  great  labour  and 
expense  to  make  out  an  account  of  the  nature  required  for  a  few  months  only  of  that 
period. 

In  White  v.  Williams  the  bill  was  filed  by  the  Plaintiff  as  heir  at  law  and  devisee  of 
his  father  against  trustees  under  a  conveyance,  by  the  father,  of  estates  in  the  West 
Indies,  alleging  that  the  trusts  were  all  satisfied,  and  praying  for  a  reconveyance  and 
an  account  and  payment  of  all  sums  due  from  the  Defendants  on  account  of  the  trust.. 
Lord  Eldon,  C,  in  his  judgment,  said  :  "It  is  not  sufficient  for  the  trustees  to  refuse 
to  give  information,  by  their  answer,  further  than  to  enable  the  Plaintiff  to  go  into 
the  Master's  office  ;  and  it  is  not  enough  that  the  answer  gives  a  ground  for  an 
account  in  the  Master's  office,  and  that  the  Plaintiff  is  enabled  to  go  there ;  but  they 
are  bound  to  give  the  best  account  they  can,  by  their  answer  referring  to  books,  &c.J 
sufficiently  to  make  them  part  of  their  answer.  The  Court  would  consider  the  trustees 
as  giving  the  information  very  oppressively,  if  they  were  to  set  forth  a  schedule  with 
reference  to  transactions  for  20  years  together ;  but  it  requires  them  to  refer  to 
books  to  give  all  convenient  opportunity  of  inspection,  and  to  refer  to  them  so  as  to 
make  them  part  of  the  answer,  and  so  as  to  ascertain  whether  that  is  the  best  account] 
they  can  give.     The  Plaintiff  has  a  right  to  compel  them,  by  their  answer,  to  say  thafj 
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is  the  best  account  they  can  give.  ...  As  to  all  the  exceptions  that  go  to  the  point 
of  setting  out  the  totals,  the  Master  is  right ;  but  I  give  no  opinion  whether  the 
trustees  are  bound  to  state  them  otherwise  than  thus  :  that  they  have  laid  the  accounts, 
from  which  the  totals  will  appear,  in  the  Master's  office  ;  and  that  those  [408]  accounts 
enable  the  Plaintiff  to  learn  as  much  as  they  themselves  know  of  them." 

Now,  in  the  present  case,  the  answers  state  that  the  Defendants  have  attempted 
to  make  out  the  accounts  in  the  manner  in  which  they  are  sought  to  be  obtained,  and 
that  they  are  not  able  to  render  such  accounts,  at  least  without  subjecting  themselves 
to  so  much  inconvenience  and  expense  as  would  operate  very  oppressively  upon  them. 
They  then  refer  to  the  books  and  documents  in  which  the  particulars  of  the  accounts 
are  to  be  found,  and  give  the  Plaintiff  the  opportunity  of  making  them  out,  as  fully  as 
they  could  do  themselves ;  and  it  seems  to  me  that,  according  to  the  observations  of 
Lord  Eldon  in  JVTiite  v.  IVillianu,  they  ought  not  to  be  required  to  do  more. 

The  second  question  is  with  respect  to  the  documents.  The  Defendants  are  asked, 
in  the  usual  terms,  to  set  forth  a  list  of  the  documents  in  their  possession  relating  to 
the  matters  in  the  bill ;  and,  in  compliance  with  that  requisition,  they  state  that  they 
have  in  their  possession  three  hogsheads  sealed  up,  containing  old  papers,  consisting 
of  invoices,  orders  for  goods,  &c.  Then  they  add  that  to  specify  the  documents 
contained  in  the  hogsheads  would  occupy  a  schedule  of  enormous  length,  and  consume 
many  weeks  and  more  time  than  they  had  been  allowed  by  the  Master  for  putting  in 
their  answer.  With  respect  to  this  part  of  the  case,  I  have  always  understood  the 
practice  to  be  to  refer  to  documents  as  contained  in  bundles  or  boxes,  or  to  give 
some  other  description  of  them  of  the  like  nature ;  and,  if  they  are  so  described  as  to 
enable  the  Plaintiff  to  move  for  the  production  of  them,  the  answer  has  been  always, 
as  far  as  my  experience  goes,  held  to  be  suffi-[409]cient.  In  this  case  I  think  that 
the  documents  in  the  hogsheads  are  sufficiently  described  to  enable  the  Plaintift'  to 
obtain  a  production  and  inspection  of  them ;  and,  consequently,  the  Defendants  are 
not  bound  to  set  forth  a  list  of  them. 

The  result  is  that  the  answers  are  sufficient  in  both  particulars,  and  the  exceptions 
to  the  Master's  report  must  be  allowed. 

[409]    »'.  Christopher.(1)    /««.  12,  1841. 

Affidavit.     Marksman. 

A  marksman  signed  an  affidavit  with  his  name  at  length,  his  hand  having  been  guided 
on  the  occasion.     The  affidavit  was  ordered  to  be  taken  off  the  file. 

Motion  to  take  the  bill  (which  was  a  bill  of  interpleader)  and  the  affidavit  annexed 
to  it  off  the  file,  on  the  ground  that  the  Plaintiff,  who  was  a  marksman,  had  subscribed 
his  name  to  it,  his  hand  having  been  guided  on  the  occasion.  The  jurat  was  in  the 
form  applicable  to  the  signature  of  a  name  at  length. 

Motion  granted. 

Mr.  Knight  Bruce,  for  the  motion. 

Mr.  Stephenson,  contra. 

[410]     Mexjx  i;.  Smith.     Z)«c.  16,  1840;  ilfarc^  17,  24,  26,  1841 ;  /««.  17,  1843. 

[S.  C.  1  M.  D.  &  D.  396  ;  2  M.  D.  &  D.  789  ;  10  L.  J.  Ch.  22.5 ;  12  L.  J.  Ch.  209_; 
7  Jur.  821.  See  In  re  Neio  Land  Development  Association  and  G-ray  [1892],  2  Ch.  147. 
Followed,  Bird  v.  Philpott  [1900],  1  Ch.  822.] 

Lien.     Bankrupt.     Vendor  and  Purchaser.     Equitable  Mortgage. 

O.,  a  publican,  agreed  to  sell  his  public-house  (which  M.  &  Co.  supplied  with  beer)  to 
A.     A.  being  unable  to  pay  the  whole  purchase-money,  M.  &  Co.,  at  his  request, 

(1)  Ex  relatione. 
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agreed  to  pay  to  G.  £1000,  part  of  it.  At  a  meeting  of  the  parties  for  completing 
the  purchase",  M.  &  Co.  paid  the  £1000  to  G.  G.  then  executed  the  conveyance  of 
the  house,  and,  immediately  aftenvards,  delivered  it  to  M.  (6  Co. :  and  A.  signed  a 
memorandum  expressing  that  he  had  deposited  the  deed  with  M.  &  Co.,  for  secur- 
ing, by  way  of  equitable  mortgage,  the  payment  to  them  of  the  £1000.  Shortly 
afterwards,"  M.  &  Co.  discovered  that  A.  was  an  uncertificated  bankrupt.  Held, 
nevertheless,  that  they  had,  as  against  A.'s  assignees,  a  lien  on  the  deed  for  the 
£1000. 

The  Plaintifts  carried  on  the  business  of  brewers,  in  co-partnership  together,  in 
Tottenham  Court  Eoad,  Middlesex,  under  the  firm  of  Sir  Henry  Meux  &  Co. 

In  September  1838  one  Gurney  was  possessed  of  a  public-house  called  The 
Dolphin,  situate  in  Whitechapel  Road,  Middlesex,  for  a  term  of  63  years,  commencing 
from  Midsummer  1838,  in  which  he  had  for  some  time  carried  on  the  business  of  a 
publican  ;  and,  on  the  13th  of  that  month,  he  was  indebted  to  the  Plaintiffs,  in  the 
sum  of  £1000  and  upwards,  for  beer  sold  and  delivered  by  the  Plaintifts  to  him.  On 
the  same  day  he  was  also  indebted  to  an  amount  exceeding  £1000  to  Seager,  Evans 
&  Co.,  who  were  distillers  at  Millbank,  Westminster. 

Upon  the  sale  of  a  public-house  by  the  occupying  publican,  it  is  the  practice  for 
the  vendor  to  pay  the  debt  due  to  the  brewers  who  serve  the  house  out  of  the 
purchase-monev  :  and,  as  it  often  happens  that  the  purchaser  has  not  the  means  of 
paying  the  whole  of  his  purchase-money,  an  application  is  usually  made,  either  by  him 
or  by  the  vendor  for  him,  to  the  brewers  to  advance  the  amount  required  to  make  up 
the  purchase-money  upon  the  security  of  the  premises  agreed  to  be  [411]  purchased, 
and  to  pay  the  same  to  the  vendor ;  and,  if  the  brewers  comply  with  the  request, 
they,  at  the  time  fixed  for  the  completion  of  the  purchase,  give  immediately  to  the 
vendor  a  cheque  drawn  upon  themselves  at  their  place  of  business  for  the  amount, 
and,  after  the  completion  of  the  purchase,  the  cheque  is  presented  by  the  vendor  at 
the  house  of  business  of  the  brewers  ;  and  the  vendor  receives  payment  of  the  cheque 
by  having  the  amount  of  it  written  off  the  amount  of  the  debt  due  from  him  to  the 
brewers ;  and,  upon  the  delivery  of  the  cheque  to  the  vendor,  the  vendor  delivers 
immediately  to  the  brewers  the  title-deeds,  including  the  conveyance  of  the  public- 
house  ;  and  the  deeds  are  held  by  the  brewers  until  the  repayment  of  the  sum 
advanced  by  them,  with  legal  interest :  and  it  is  also  usual  for  the  brewers  to  take 
from  the  pui'chaser  a  memorandum  signed  by  the  purchaser,  whereby  he  agrees  that 
the  deeds  shall  be  deposited  with  the  brewers  as  a  security,  not  only  for  the  sum  paid 
by  them  in  part  of  the  purchase-money  and  the  interest  thereof,  but  also  for  all  other 
sums  which  may  become  due  to  them,  from  the  purchaser,  in  respect  of  his  dealings 
and  transactions  with  them  in  the  course  of  his  business.  On  some  occasions  the  sura 
necessary  to  make  up  the  deficiency  of  the  purchase-money  is  advanced,  in  shares 
previously  agreed  on,  by  the  brewers  and  by  the  distillers  who  have  served  or  are 
intended  to  serve  the  house ;  and  the  brewers  and  the  distillers  agree  that  their 
respective  debts  shall  not  have  priority  one  over  the  other,  and,  in  such  case,  the 
deeds  and  memorandum  are  delivered  to  and  remain  with  either  the  brewers  or  the 
distillers,  but  on  behalf  of  both  ;  and  the  debts,  when  paid,  are  paid  pari  passu. 

[412]  Shortly  before  the  13th  of  September  1838  Gurney  contracted  with  Leonard 
Albin  to  sell  to  him  the  public-house  called  The  Dolphin,  and,  for  that  purpose,  to 
grant  a  lease  of  it  to  him  for  the  whole  of  the  term  of  63  years,  wanting  10  days,  at 
the  yearly  rent  of  £102,  10s.,  in  consideration  of  £2450  :  but  Albin  not  being  able  to 
pay  more  than  £450  of  the  purchase-money,  he  and  Gurney  went  together  to  the 
Plaintiffs'  brewery,  and  Gurney  then  informed  the  Plaintiffs  that  he  was  about  to  sell 
the  public-house  to  Albin,  and  that  Albin  was  unable  to  advance  the  whole  of  the 
purchase-money ;  and  Albin  thereupon  requested  the  Plaintiffs  to  pay  to  Gurney  the 
sum  of  £1000,  part  of  the  purchase-money,  and  made  a  similar  request  to  Seager, 
Evans  &  Co. ;  and  the  two  firms  agreed  to  comply  with  the  requests  made  to  them 
respectively. 

Gurney  also  agreed  to  sell  to  Albin  all  his  furniture,  stock-in-trade  and  fixtures  in 
the  public-house  at  a  fair  valuation  ;  and  the  same  were  accordingly  valued  at  £500. 

On  the  13th  of  September  1838,  which  was  the  day  fixed  for  the  completion  of 
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the  purchase,  Charles  Callow,  the  agent  of  the  Plaintifts,  met  Guruey  and  Albia  and 
the  agent  of  Seager,  Evans  &  Co.,  at  the  public-house,  for  the  purpose  of  completing 
the  purchase;  and  Callow,  in  payment  of  the  £1000  which  the  Plaintiffs  had  con- 
sented to  pay  as  before  mentioned,  then  gave  to  Gurney  a  cheque  for  that  sum, 
drawn  by  him  upon  the  Plaintiffs  and  made  payable  to  Gurney.  On  the  following 
day  Gurney  presented  the  cheque  at  the  Plaintiffs'  brewery  for  payment ;  and  the 
Plaintiffs  wrote  the  amount  of  it  off  the  debt  due  from  him  to  them.  Seager,  Evans 
&  Co.  [413]  paid,  in  like  manner,  to  Gurney  the  £1000  which  they  had  consented 
to  pay  ;  and  Albin  paid  the  rest  of  the  purchase-money,  and  also  the  sum  at  which 
the  furniture,  stock-in-trade  and  fixtures  had  been  valued.  Gurney,  on  the  cheques 
being  delivered  and  the  payments  being  made  to  him,  executed  an  indenture,  dated 
the  same  13th  of  September,  whereby  he  demised  the  public-house  to  Albin  for  the 
term  agreed  upon ;  and,  at  the  same  time,  he  delivered  to  Albin  possession  of  the 
furniture,  &c.  Immediately  upon  the  execution  of  the  lease,  and  in  pursuance  of  the 
before-mentioned  an'angement,  Gurney  delivered  the  lease  to  the  clerk  of  the 
Plaintiffs'  solicitors  as  the  agent  and  on  behalf  of  the  Plaintifts,  and  the  same  was 
retained  by  the  solicitors,  for  a  short  time,  for  the  purpose  of  being  registered  in 
Middlesex,  and  was  then  deposited  in  the  strong-room  at  the  Plaintifts'  brewery. 

The  bill  alleged  that,  under  the  circumstances  aforesaid,  the  Plaintiffs  became 
entitled  to  a  lien  upon  the  public-house  for  the  £1000  paid  by  them,  and  the  interest 
thereof ;  and  that  the  lease  was  delivered  to  and  was  held  by  them,  as  well  on  behalf 
of  themselves  and  in  respect  of  their  lien  as  on  behalf  of  Seager,  Evans  &  Co.,  and  in 
respect  of  their  lien  upon  the  premises  for  the  £1000  paid  by  them,  and  the  interest 
thereof. 

Albin  being  desirous  that  the  Plaintiffs  and  Seager,  Evans  &  Co.  should  supply 
him  with  goods  for  the  purposes  of  his  business  of  a  licensed  victualler  and  publican, 
the  two  firms  agreed  to  do  so  upon  the  usual  terms ;  and  they  requested  Albin  to 
sign  and  give  to  the  Plaintiffs,  on  behalf  of  themselves  and  Seager,  Evans  &  Co.,  a 
memorandum  of  the  deposit  of  the  lease,  which  was  to  operate  by  way  of  further 
security  for  the  two  [414]  sums  of  £1000,  and  also  for  any  debts  which  might  accrue 
due  from  Albin,  to  the  two  firms  respectively,  in  consequence  of  their  dealing  with 
him  in  his  trade.  Accordingly,  Albin  signed  and  gave  to  the  Plaintifts,  on  behalf  of 
themselves  and  Seager,  Evans  &  Co.,  a  memorandum,  dated  the  13th  day  of  September 
1838,  in  the  words  following:  "Memorandum — I  have  this  day  deposited  with  Sir 
Henry  Meux  <&  Co.  the  lease  of  The  Dolphin  public-house,  Whitechapel  Road,  for 
securing  on  demand  the  repayment  to  them  of  the  sum  of  £1000,  and  to  Messrs. 
Seager,  Evans  &  Co.  the  sum  of  £1000,  now  respectively  lent  and  advanced  by  them 
to  me  ;  with  interest  thereon  respectively  at  five  per  cent,  per  annum  from  the  date 
hereof,  and  also  for  securing,  unto  the  said  Sir  Henry  Meux  &  Co.  and  Messrs.  Seager, 
Evans  &  Co.  respectively,  or  the  partners  for  the  time  being  constituting  their 
respective  firms,  the  payment  of  all  such  other  debts  and  sums  of  money  as  shall,  at 
any  time  hereafter,  become  due  and  owing  from  me,  to  the  partners  for  the  time  being 
constituting  the  said  firms  respectively,  for  goods  sold  and  money  lent,  or  upon  any 
other  account  whatsoever :  and  I  undertake  and  agree,  on  demand  and  at  my  own 
costs,  to  execute  unto  Sir  Henry  Meux  &  Co.  and  Messrs.  Seager,  Evans  &  Co.,  or  the 
partners  for  the  time  being  constituting  the  said  respective  firms,  or  to  such  person 
or  persons  as  they  shall  direct,  an  under-lease  of  the  premises  comprised  in  the  said 
lease  so  deposited  as  aforesaid,  for  such  term  as  they  shall  respectively  think  fit,  not 
extending  to  the  whole  term  for  which  I  hold  the  same ;  such  under-lease  to  be 
granted  at  the  yearly  rent  of  a  peppercorn,  by  way  of  mortgage  for  securing  the 
payment  of  the  monies  and  interest  so  intended  to  be  secured  as  aforesaid,  and  with 
such  powers  of  sale,  and  such  powers  of  giving  receipts  and  discharges  to  purchasers, 
and  other  clauses  and  [415]  provisions  incident  thereto  as  the  said  Sir  Henry  Meux 
&  Co.  and  Messrs.  Seager,  Evans  &  Co.,  or  the  partners  for  the  time  being  constitute 
ing  their  respective  firms  as  aforesaid,  may  think  fit :  and  I  declare  that  the  said  Sir 
Henry  Meux  &  Co.  and  Messrs.  Seager,  Evans  &  Co.  respectively,  or  such  partners 
for  the  time  being  as  aforesaid,  shall  be  entitled  to  and  have  a  lien  upou  the  said  lease 
so  deposited  as  aforesaid  (but  not  an  assignment  of  the  whole  of  my  term  and  interest 
therein)  until  the  whole  of  the  monies  and  interest  intended  to  be  secured  as  afore- 
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said,  shall  be  fully  paid  and  satisfied :  and,  lastly,  for  the  considerations  aforesaid,  I 
hereby  undertake  and  agree,  so  long  as  I  shall  be  indebted  upon  the  security  aforesaid, 
not  to  make  or  execute  any  transfer,  assignment  or  other  disposition,  either  absolutely 
or  conditionally,  of  the  legal  estate  of  or  in  the  said  premises,  or  in  any  part  thereof, 
to  any  other  person  than  the  said  Sir  Henry  Meux  &  Co.  and  Messrs.  Seager,  Evans 
&  Co.,  or  their  respective  firms  for  the  time  being." 

Although  it  was  expressed  in  the  memorandum  that  Albin  had  deposited  the  lease 
with  the  Plaintiffs,  yet,  in  fact,  the  lease  never  was  in  his  hands  or  possession,  but  the 
same  was  delivered  to  or  deposited  with  the  Plaintiffs  by  Gurney,  in  the  manner  and 
under  the  circumstances  before  mentioned.  Albin,  upon  the  execution  of  the  lease, 
entered  into  possession  of  the  public-house  and  premises. 

Shortly  before  the  end  of  1838  the  Plaintiffs,  for  the  first  time,  discovered  that 
in  June  1837  a.Jiat  in  bankruptcy  was  issued  against  Albin  (who  was  then  a  wine  and 
spirit  merchant  at  Liverpool),  under  which  he  was  declared  a  bankrupt,  and  that  the 
Defendants,  John  [416]  Smith,  John  Reckless  and  David  Hart  were  appointed 
assignees  of  his  estate,  and  that  Albin  had  never  obtained  his  certificate.  On  making 
that  discovery,  the  Plaintiffs  and  Seager,  Evans  &  Co.  proceeded  to  take  steps  for 
enforcing  their  lien  upon  The  Dolphin  public-house  ;  and,  in  August  1839,  they  entered 
into  a  treaty  with  one  Thorn  for  the  sale  of  it  to  him  for  £2200 :  but,  before  they 
made  any  contract  with  Thorn,  they  informed  the  assignees  of  all  the  circumstances 
of  the  case  and  made  certain  arrangements  with  them,  the  result  of  which  was  that, 
by  an  indenture,  dated  the  7th  of  September  1839,  and  made  between  the  assignees 
of  the  first  part,  the  Plaintiffs  and  Seager,  Evans  &  Co.,  of  the  second  part,  and 
Thorn,  of  the  third  part,  after  reciting  the  lease  of  the  13th  of  September  1838,  and 
that  £2000,  part  of  the  consideration  money  of  £2450  expressed  to  have  been  paid 
by  Albin  to  Gurney  was,  in  fact,  paid  to  Gurney  by  the  parties  thereto,  of  the  second 
part,  in  equal  moieties,  and  that  the  recited  indenture  of  lease  was  thereupon 
delivered  to  those  parties,  and  that  they  then  held  the  same  as  a  security  for  the 
£2000  and  interest,  and  that  they  were  entitled  to  a  lien  upon  the  indenture  of  lease 
for  £2000  and  interest,  as  puichasers  to  that  extent,  and  that  the  £2000  was  still  due 
and  owing  to  them  with  interest  from  the  13th  of  September  1838,  and  that  Albin, 
at  the  time  of  granting  the  lease,  was  and  still  remained  an  uncertificated  bankrupt, 
by  reason  whereof  the  lease  became  the  property  of  and  was  then  legally  vested  in 
the  parties  thereto,  of  the  first  part,  as  Albin's  assignees,  subject  nevertheless  to  the  lien 
for  the  £2000  and  interest,  and  that  the  last-mentioned  parties,  as  such  assignees,  had 
taken  possession  of  the  premises  demised  by  the  lease,  and  that  Thorn  had  agreed 
with  them  for  the  purchase  of  the  premises  [417]  for  the  residue  of  the  term  of  63 
years  less  10  days  for  £2200,  and  that  it  had  been  agreed  between  the  several  parties 
thereto  that  £2100,  part  of  the  £2200,  should  be  paid  to  the  parties  thereto,  of  the 
second  part,  in  full  satisfaction  and  discharge  of  their  aforesaid  lien,  and  that,  in 
consideration  thereof,  they  had  agreed  to  join  in  releasing  the  premises  in  manner 
thereinafter  contained  :  it  was  witnessed  that,  in  consideration  of  £1050  paid  by 
Thorn  to  the  Plaintiffs,  and  of  £1050  paid  by  him  to  Seager,  Evans  &  Co.,  and  of 
£100  paid  by  him  to  Smith,  Reckless  and  Hart,  they  and  the  parties  of  the  second 
part  assigned  and  released  respectively  the  public-house  to  Thorn  for  the  residue  of 
the  term  of  63  years  wanting  10  days. 

The  suras  of  £1050,  £1050  and  £100  were  paid  by  Thorn,  according  to  the  tenor 
of  the  assignment ;  and,  upon  the  execution  of  it,  the  Plaintiffs  delivered  to  him  the 
lease  of  the  13th  of  September  1838.  Although  the  assignment  was  dated  as  above, 
yet,  in  fact,  it  was  not  executed  until  the  9th  of  November  1839,  previously  to  which 
day,  namely,  on  the  24th  of  September  1839,  a  memorandum  was  signed  by  the 
Plaintiff's  and  Seager,  Evans  &  Co.,  and  by  Smith,  Reckless  and  Hart,  in  the  words 
following:  " Memorandum— That  although  Messrs.  John  Smith,  John  Reckless  and 
Daniel  Hart,  assignees  of  Leonard  Albin,  an  uncertificated  bankrupt,  have,  at  the 
request  of  the  other  parties  to  a  certain  indenture  not  yet  executed,  bearing  date  the 
7th  day  of  September  instant,  and  made  between  the  said  assignees  of  the  first  part. 
Sir  Henry  Meux  &  Co.  and  Messrs.  Seager,  Evans  &  Co.  of  the  second  part,  and  John 
Thorn  of  the  third  part,  whereby  the  premises  called  The  Dolphin  are  conveyed,  for 
the  residue  of  a  term  of  years,  to  the  [418]  said  John  Thorn,  in  consideration  of 
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£2200  (that  is  to  say,  £2100  paid  to  the  parties  of  the  second  part  and  £100  paid  to 
the  parties  of  the  first  part),  agreed  to  join  therein  without  raising,  on  the  face  of 
such  indenture,  any  question  as  to  whether  the  said  assignees  have,  as  between  them 
and  the  parties  of  the  second  part,  a  right  to  such  £2100  or  any  part  thereof,  inas- 
much as  the  said  John  Thorn  objected  to  have  the  same  appear  on  the  said  deed  ;  yet, 
nevertheless,  it  is  hereby  declared  and  agreed,  between  the  said  parties  of  the  first 
and  second  parts,  that  such  indenture  and  the  concurrence  of  the  said  assignees  therein, 
and  in  the  payment  over  of  the  £2100  to  the  said  parties  of  the  second  part,  was  and 
is  expressly  on  the  condition  and  understanding  that  the  same  is  without  prejudice  to 
any  right  or  claim  {if  any)  of  the  said  assignees,  either  at  laiv  or  in  equity,  to  such  £2100  or  any 
part  thereof ;  and  that  the  fact  of  the  execution  of  such  indenture  by  the  said  assignees 
shall  not  prejudice  any  right  whereof  the  said  assignees  were  possessed  before  the 
date  hereof ;  nor  shall  the  signature,  by  the  said  parties  of  the  second  part  to  this 
memorandum  prejudice  any  right  whereof  they  were  possessed  before  the  date  hereof : 
and  that,  in  case  of  any  proceeding  hereafter,  either  at  law  or  in  equity  or  otherwise, 
between  the  said  assignees  and  the  said  parties  of  the  second  part  in  respect  thereof, 
the  said  indenture  is  not  to  be  given  in  evidence  or  used  in  bar  or  to  the  prejudice  of 
any  such  right  or  claim  (if  any)  of  the  said  assignees  ;  provided  that  this  memorandum 
shall  be  delivered  up  to  be  cancelled,  and  the  subject-matter  of  the  said  indenture  be 
considered  finally  settled,  unless  the  assignees  shall,  on  or  before  the  1st  day  of 
January  next,  proceed  to  enforce  some  claim  in  respect  of  such  £2100." 

[419]  In  December  1839  the  assignees,  claiming  to  be  entitled  to  the  £10.50  paid 
by  Thorn  to  the  Plaintiffs,  as  part  of  Albin's  estate,  commenced  an  action  against  the 
PlaintiflTs  to  recover  that  sum,  as  money  had  and  received  by  the  Plaintiffs  to  their  use. 

The  Plaintiffs,  being  ad\ased  that  they  had  no  defence  at  law  to  the  action,  filed 
the  bill  in  this  cause  in  January  1840,  stating  the  matters  before  mentioned,  and  that 
they  had  no  notice,  either  actual  or  constructive,  until  after  they  had  paid  the  £1000 
and  the  lease  had  been  delivered  to  and  deposited  with  them,  that  Albin  was  or  had 
been  a  bankrupt ;  that  the  cheque  which  was  drawn  on  the  Plaintiffs  for  £1000,  part 
of  the  purchase-money  for  the  public-house,  was  handed  over  by  Callow,  as  the  agent 
and  on  behalf  of  the  Plaintiffs,  immediately  to  Gurney  ;  and  that  it  was  made  payable 
to  him  only,  and  not  to  his  order  or  to  bearer ;  and  that  the  same  was  paid  to  him  by 
allowing  the  amount  thereof  to  him  in  account  as  before  mentioned  ;  and  that  the 
cheque  or  the  proceeds  thereof  never  was  or  were  in  the  possession  or  power  of  Albin  ; 
and,  moreover,  that  the  indenture  of  lease  was  delivered  by  Cxurney,  on  the  execution 
thereof,  immediately  to  the  clerk  of  the  Plaintiffs'  solicitors  as  the  agent  and  on  behalf 
of  the  Plaintiffs  ;  and  that  the  same  was  deposited  by  them  at  the  brewery  of  the 
Plaintiffs,  and  remained  in  the  possession  of  the  Plaintiffs  until  the  delivery  thereof  to 
Thorn  ;  and  that  it  never  was  in  the  possession  or  power  of  Albin  ;  that  the  Plaintiffs 
were  entitled,  under  the  circumstances  stated,  to  stand  in  the  place  of  Gurney  as  to  the 
£1000,  the  portion  of  the  purchase-money  which  was  paid  him  by  the  Plaintiffs;  as 
being  purchasers  from  him  of  the  lien  to  which  he  would  have  been  entitled  upon  the  premises, 
in  case  the  £1000  had  [420]  not  been  pawl  to  him  ;  that,  even  if  they  were  not  entitled 
to  stand  in  the  place  of  Gurney  in  respect  of  his  lien,  yet  they  were  entitled  to  a  lien 
upon  the  public-house  for  the  £1000  and  interest,  in  preference  to  and  as  having  a 
priority  over  the  claim  of  the  assignees  ;  and  that  the  assignees  were  not  entitled  to 
take  the  premises  or  to  receive  the  purchase-money  for  the  same,  except  subject  to 
the  Plaintiffs'  lien,  or  without  discharging  or  satisfying  what  was  due  to  the  Plaintiffs, 
in  respect  of  the  £1000  and  interest ;  that,  according  to  the  true  construction  of  the 
memorandum  of  the  24th  of  September  1839,  the  right  of  the  Plaintiffs,  as  against 
the  assignees,  to  a  lien  upon  the  public-house  for  the  £1000  and  interest  was  not  to 
be  prejudiced  or  affected  by  the  execution  of  that  memorandum  or  by  the  sale  of  the 
premises ;  and  that  the  Plaintiffs  were  at  liberty,  notwithstanding  the  sale,  to  assert 
and  maintain  their  right  to  such  lien,  as  against  the  assignees,  in  the  same  manner,  to 
all  intents  and  purposes,  as  if  the  premises  had  not  been  sold  and  the  lease  had 
remained  in  the  possession  of  the  Plaintiffs  ;  and  that,  under  the  circumstances  afore- 
said, the  Plaintiffs  were  entitled  to  receive  and  retain  the  £10-50  so  paid  to  them  by 
Thorn  as  part  of  the  purchase-money  for  the  public-house,  by  \-irtue  of  their  lien 
and  in  satisfaction  and  discharge  thereof. 


936  MEUX   V.    SMITH  U  SIM.  421. 

The  bill  prayed  that  it  might  be  declared  that,  upon  the  delivery  of  the  lease  of 
the  public-house  to  the  PlaiiitiiTs,  they  became  and  were  entitled  to  a  lien  upon  the 
house  for  the  £1000  paid  by  them  to  Gurney  in  part  of  the  purchase-money  of  the 
premises,  together  with  lawful  interest  thereon  ;  and  that  it  might  be  declared  that 
the  Plaintiffs  were  entitled  to  receive  and  retain  the  amount  of  the  £1000  and  interest 
out  of  the  [421]  proceeds  of  the  sale  of  the  premises  in  preference  and  priority  to  the 
claim  of  the  assignees  to  such  proceeds ;  and  that  they  might  be  decreed  to  retain 
the  same  accordingly ;  and  that  the  assignees  might  be  restrained  from  prosecuting 
their  action. 

The  injunction  having  been  obtained, 

Mr.  Knight  Bruce,  Mr.  G.  Richards  and  Mr.  Freeling,  for  the  PlaintiflFs,  shewed 
cause  against  dissolving  it.  They  said  that  the  Plaintiffs  were  entitled  to  the  same 
lien  as  Gurney  would  have  had  if  he  had  not  been  paid  that  portion  of  the  purchase- 
money  which  he  received  from  the  Plaintiffs ;  that  the  transaction  was  one  entire 
transaction  ;  that  the  under-lease  granted  by  Gurney  never  was  in  Albin's  hands,  but 
was  delivered  over  by  Gurney  immediately  after  he  had  executed  it  to  the  Plaintiffs' 
agent ;  so  that  Albin  did  not  acquire,  even  for  a  single  moment,  any  interest  in  the 
demised  premises,  except  subject  to  the  Plaintiffs'  lien ;  that  his  assignees  could  not 
stand  in  a  better  situation  than  he  did  ;  but  must  take  the  property  as  he  took  it,  that 
is,  subject  to  the  lien  ;  for  the  assignees  could  not  adopt  the  transaction  in  part,  and 
repudiate  it  in  part. 

They  cited  Dryden  v.  Frost  (3  Myl.  &  Cr.  670),  and  Ex  parte  Pollard  (Mont.  & 
Chitty's  B.  C.  238). 

Mr.  Jacob  and  Mr.  Keene  appeared  for  Albin's  assignees.  They  said  that  Gurney 
never  had  any  lien  on  the  premises  ;  for  he  was  paid  the  whole  of  his  purchase-money  : 
that  the  Plaintiffs  were  no  more  entitled  to  the  lien  which  Gurney  would  have  had  if 
he  had  not  been  [422]  paid  the  whole  of  his  purchase-money,  than  a  surety  in  a  bond 
who  had  paid  the  debt  of  his  principal  was  entitled  to  the  rights  of  a  specialty 
creditor  as  against  the  assets  of  the  principal ;  and  that,  as  Albin  was  a  bankrupt  at 
the  time  when  the  transaction  took  place,  he  was  incapable  of  acquiring  property 
except  for  the  benefit  of  his  assignees,  or  of  creating  any  equity  by  which  they  would 
be  affected. 

They  cited  Parry  v.  lVright.{\) 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  sole  question  in  this  case  is 
whether  the  lien  which  the  brewers  had  was  not  co-existent  with  the  commencement 
of  the  lease  at  law ;  and  it  seems  to  me,  on  the  circumstances  stated,  that  that  very 
act  which  did  give  existence  to  the  lease  at  law,  namely,  the  delivery,  was  the  act 
which  constituted  the  deposit  and  lien.  This  appears  to  me  to  be  reasonably  plain  ; 
but,  supposing  it  were  doubtful,  still  the  matter  must  be  discussed ;  and  my  opinion 
is  that  a  question  of  this  kind  is  far  better  discussed  in  this  Court  than  it  can  be  in  a 
Court  of  law,  because  there  might  be  a  literal  interpretation  put  on  the  words  of  the 
agreement  of  the  13th  of  September  1838  which  might  be  destructive  of  the  case. 
It  is  quite  consistent  with  the  expression  in  that  agreement :  "  I  have  this  day 
deposited  the  lease,"  that  the  transaction  should  be  held  to  be  one  in  which  there 
never  was  any  actual  deposit  made  by  Mr.  Albin  him-[423]-self  ;  but  that  he  intended 
that  the  transaction  should  proceed  in  such  a  form  as  that,  by  the  delivery  of  the 
lease,  the  deposit  should  commence.  My  opinion  is  that  that  is  the  right  construction, 
consistent  with  the  terms  of  the  agreement,  and  one  which  would  uphold  the  brewers' 
claim.     Therefore  I  think  that  the  injunction  should  be  continued. 

Albin's  assignees  appealed  to  the  Lord  Chancellor  from  the  above  decision. 

Mr.  Jacob,  Mr.  Wigram  and  Mr.  Keene,  for  the  Appellants,  said  that,  in  the 
memorandum  of  the  13th  of  September  1838,  the  deposit  of  the  under-lease  was 
expressed  to  have  been  made  by  Albin  himself :  that  there  was  no  equity  in  the  case 

(1)  1  Sim.  &  Stu.  369.  A  bill  had  been  filed  by  Seager,  Evans  &  Co.,  stating  the 
same  facts,  and  praying  the  same  relief  as  the  bill  in  Meu.r  v.  Smith.  Cause  was 
shewn,  at  the  same  time,  against  dissolving  the  injunctions  in  the  two  causes.  Mr. 
Swanston  and  Mr.  Chandless  appeared  for  the  Plaintiffs  in  Seager  v.  Smith. 
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distinct  from  the  legal  right :  and,  if  there  were,  that  there  was  no  necessity  for  the 
Court  to  interfere  ;  as  the  action  sought  to  be  restrained  was  for  money  had  and 
received,  which  was  an  equitable  action,  that  is,  one  in  which  a  Court  of  law  would 
take  into  consideration  and  give  effect  to  all  the  equities  affecting  the  claims  of  the 
parties  :  that,  at  all  events,  the  Vice-Chancellor  ought  to  have  ordered  the  money, 
which  was  the  subject  of  the  action,  to  be  paid  into  Court. 

Mr.  Knight  Bruce,  Mr.  G.  Richards  and  Mr.  Freeling  appeared  for  the 
Respondents. 

The  counsel  for  the  Appellants  referred  to  2  Sugd.  Vend.  &  Purch.  409,  edit.  10th, 
and  Toulmin  v.  Skere  (3  Mer.  210). 

[424]  The  counsel  for  the  Respondents  cited  Ex  parte  Pollard  ;  Harrison  v.  Walker 
(Peake's  N.  P.  C.  150) ;  Taylor  v.  Phmer  (3  M.  &  S.  .562) ;  Gladstme  v.  HMlwen  (1  M. 
&  S.  517) ;  Everett  v.  Backhouse  (10  Ves.  94) ;  Hunt  v.  Mortimer  (10  Barn.  &  Cress.  44) ; 
Ashlei/  V.  Kell  (2  Stra.  1207);  JFinks  v.  Hassall  (9  Barn.  &  Cress.  372);  and  Dryden 
V.  Frost. 

The  Lord  Chanxellor  [Cottenham].  In  this  case  the  Plaintiffs  seek  to  have 
an  action  for  money  had  and  received  restrained,  on  the  ground  that  they  were 
equitable  incumbrancers  on  the  property  of  which  the  money  in  question  was  the 
fruits  of  the  sale ;  and,  with  respect  to  the  agreement  which  was  entered  into  on  the 
sale,  I  think  the  true  construction  of  it  must  be  considered  to  be  that  the  thing  should 
remain  in  the  same  state  (the  rights  of  the  parties  being  to  be  decided),  or  as  nearly 
as  possible  in  the  same  state  as  if  the  sale  had  not  taken  place. 

As  the  assignment  by  which  the  sale  was  effected  recites  the  title  of  the  Plaintiffs 
as  equitable  incumbrancers,  and  as  the  assignees  are  parties  to  it,  it  would,  if  taken 
by  itself,  be  an  acquiescence  in  the  Plaintiffs'  demand.  It  seems  that  the  assignment 
assumed  that  shape  at  the  request  of  the  purchaser  who  was  to  take  the  benefit  of  the 
assignment :  and,  as  between  .the  parties  between  whom  the  question  was  depending, 
whether  the  Plaintiffs  had  an  equitable  claim  on  the  property  or  not,  it  was  agreed 
that,  notwithstanding  the  expressions  used  in  that  assignment,  the  rights  of  both 
parties  should  remain  the  same  as  they  were  before,  and  not  [425]  be  affected  at  all 
by  it.  This  consequence,  however,  necessarily  followed  from  the  sale,  namely,  that, 
instead  of  an  action  of  trover  to  recover  the  lease  which  would  have  been  the  form  of 
action  in  which  the  assignees  would  have  asserted  their  title  if  the  property  had  not 
been  sold,  the  action  brought  was  an  action  for  money  had  and  received  ;  the  money 
in  question  being  a  part  of  the  purchase-money  which  was  paid  over  to  the  Plaintiffs 
on  the  sale  taking  place.  I  therefore  think  that  I  am  bound  to  look  at  this  case  with- 
out reference  to  the  circumstance  of  the  property  having  changed  its  form  from  that 
of  an  under-lease,  to  the  purchase-money  which  stands  in  the  place  of  that  under-lease  ; 
and  that  that  transaction  ought  not  to  affect  either  the  rights  or  remedies  which  the 
parties  seek  to  have  enforced  in  this  Court. 

Looking,  therefore,  at  the  case  as  it  would  have  stood  independently  of  the  trans- 
action of  the  sale  (the  parties  having  agreed  that  that  should  not  make  any  difference 
in  their  rights),  I  have  a  case  of  extreme  hardship  on  the  part  of  the  Plaintiffs.  But 
that  would  not  operate,  if  the  case  were  one  in  which  it  was  perfectly  clear  that,  not- 
withstanding the  hardship  to  which  they  are  exposed,  they  could  have  no  equity 
against  the  persons  who,  at  law,  probably  would  be  considered  as  having  the  title  to 
the  lease. 

Now  the  tran.saction  is  one  which,  as  stated  by  the  bill,  is  met  by  the  answer  as  to 
very  many  material  parts  of  it :  not  by  any  statements  denying  the  statements  in  the 
bill ;  but  by  that  which  naturally  was  the  case  with  regard  to  these  assignees,  I  mean 
the  statement  that  they  were  ignorant  of  the  truth,  one  way  or  the  other,  of  the  facts 
stated  in  the  bill.  It  is  perfectly  certain  that,  [426]  when  the  Plaintiffs  advanced 
their  money,  they  were  dealing  with  persons  who  were  the  apparent  owners  of  the 
property.  Gurney  was  the  owner  of  the  lease ;  and  he  entered  into  an  arrangement 
by  which  the  person  who  turned  out  to  be  an  uncertificated  bankrupt,  although  he 
was  not  known  by  the  parties  to  be  so  at  the  time,  agreed  to  take  the  lease  ;  but  he 
had  not  the  money  which  was  required  by  Mr.  Gurney  for  the  sale  of  the  lease. 
Whether  Gurney  and  Albin  came  together  to  the  Plaintiffs  or  not  is  a  matter  which 
is  stated  in  one  way  in  the  bill,  and  as  to  which  ignorance,  on  the  other  hand,  is 

V.-C.  IV.— 30* 
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alleged  in  the  answer.  But  it  is  quite  clear,  from  the  nature  of  the  transaction  itself, 
that  in  order  to  enable  Albin  to  pay  the  money  to  Gurney,  he  procured  £1000,  part 
of  it,  from  Messrs.  Meux  &  Co.,  and  another  £1000  of  it  from  Messrs.  Seager  & 
Co.  What  passed  at  the  meeting  which  was  held  for  completing  the  purchase  the 
Court,  at  present,  has  no  means  of  knowing.  Something  may  depend  upon  what 
then  passed.  The  assignees,  of  course,  knew  nothing  of  what  passed  ;  they  were  not 
present,  and  they  could  know  nothing  except  as  they  had  been  informed  by  other 
persons. 

The  form  of  the  deed  is  not  an  assignment,  but  is  an  under-lease  from  Gurney 
to  the  person,  who,  in  fact,  turned  out  to  be  an  uncertificated  bankrupt ;  and,  ou 
that  ground,  the  assignees  claim.  They  say  that,  inasmuch  as  he  was  an  uncertifi- 
cated bankrupt,  he  could  not  acquire  any  property  for  himself ;  but  was  capable  of 
acquiring  property  for  the  benefit  of  his  assignees  only.  On  that  ground,  assuming 
that  he  was,  at  one  moment,  the  lessee,  and,  therefore,  the  proprietor  of  the  lease, 
and  that  the  Plaintiffs  claim  through  him,  and  through  the  title  and  interest  which 
he  had,  the  assignees  say  that  he  had  [427]  no  right  and  no  power,  as  against  them, 
to  create  any  interest  in  the  property  which  was  in  himself ;  that  he  became  entitled 
to  the  property  by  the  under-lease  executed  by  Gurney,  and,  thereby,  the  assignees 
immediately  became  entitled  to  it ;  and  that  they  were  not  bound  by  the  subsequent 
dealings  which  took  place  between  himself  and  the  PlaintifTs  and  the  other  parties, 
Messrs.  Seager  &  Co.     That  is  the  case  of  the  assignees. 

Now  the  case  on  the  part  of  the  Plaintiffs  is,  of  course,  at  the  present  moment,  not 
capable  of  proof.  Nor,  of  course,  are  the  allegations  in  the  bill  to  be  taken  as  any 
evidence  of  the  title  which  they  state.  But  the  transaction,  as  admitted  by  the 
answer  itself,  shews,  from  what  took  place  before  the  under-lease  was  executed  by 
Gurney,  that  the  real  question  will  be  probably  (for  that  may  depend  on  the  evidence 
of  what  took  place  at  the  meeting),  not  whether  the  Plaintiffs  can  maintain  any  title 
derived  from  the  uncertificated  bankrupt ;  but  whether  this  sort  of  case  may  not  be 
made  out,  namely,  that  previously  to  the  contract  being  carried  into  effect  between 
Gurney  and  the  bankrupt,  there  was  a  contemporaneous  contract  between  the 
uncertificated  bankrupt  and  Meux  &  Co.,  by  which  it  was  agreed  that,  although  the 
luicertificated  bankrupt  was  to  take  a  lease  in  his  own  name,  yet  that  the  lease  so 
taken  in  his  name  was  to  the  extent  of  the  money  advanced,  to  be  for  the  benefit  of 
Meux  &  Co.  and  Seager,  Evans  &  Co.  It  may  be  that  the  evidence  will  displace  that 
case :  but  it  is  possible  from  the  nature  of  the  transaction,  and  not  improbable  that 
that  case  may  be  made  out.  It  is  the  most  probable  history  of  the  transaction  as  it 
appears,  not  only  from  the  memorandum  itself,  but  from  the  facts  as  they  are 
admitted  in  the  answer,  namely,  [428]  that  the  party  who  was  the  nominal  lessee 
had  not,  himself,  the  money,  but  was  obliged  to  borrow  it  from  some  other  parties 
previously  to  his  becoming  entitled  to  the  under-lease  from  Gurney.  It  is,  therefore, 
not  improbable  that,  previously  to  his  taking  the  lease,  it  was  arranged  that  the 
money  should  be  advanced,  and  the  security  given  to  those  by  whom  the  money 
should  be  advanced :  at  least,  that  is  the  question  to  be  tried  in  the  cause.  What 
the  effect  of  those  facts  is,  if  they  turn  out  to  be  as  stated  on  the  part  of  the  Plaintiff's, 
will  be  the  question  to  be  decided  in  the  cause.  It  is  not  now  the  time  for  me  to 
express  my  opinion  as  to  the  result  of  those  facts  if  they  are  established.  I  am  only 
to  look  at  the  pleadings  for  the  purpose  of  seeing  whether  there  be  or  be  not  a  ques- 
tion to  be  tried  between  the  Plaintiffs  and  those  who,  at  law,  are  the  owners  of  the 
lease,  namely,  those  who  stand  in  the  place  of  the  bankrupt,  to  whom,  whilst  he  was 
uncertificated,  the  lease  was  made. 

I  cannot  say  that  the  case  is  so  clear,  on  the  part  of  those  who  are  asserting 
a  title  at  law,  and  that  I  am  so  certain  that  the  equity  asserted  by  the  PlaintiflTs 
would  not  be  established  against  this  property,  as  to  justify  me  in  refusing,  to  the 
PlaintiflTs,  the  opportunity  of  going  into  and  proving  and  arguing  their  case,  when  the 
proper  time  shall  come. 

Under  these  circumstances,  I  think  I  am  exactly  in  that  position  in  which  the 
Court  constantly  finds  itself,  where  it  is  bound  to  give  to  the  party  asserting  the 
equity  the  opportunity  of  proving  the  case  and  obtaining  the  judgment  of  the  Court 
on  the  equity  so  asserted.     Of  course,  that  will  not  apply  if  the  Court  saw  no  ground 
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stated.  It  is  not  merely  the  asserting  of  an  equity  which  [429]  induces  the  Court  to 
grant  an  injunction  and  to  give  relief.  There  must  be  a  probable  case ;  at  least,  a 
case  which  is  capable  of  being  argued  ;  that  the  Court  may  see  that  there  is  a  question 
to  be  discussed,  and  a  question  to  be  adjudicated  on. 

I  have  no  difficulty,  therefore,  in  saying  that  the  case  is  such  as  makes  it  the  duty 
of  the  Court  to  protect  the  parties  who  were  in  possession  of  the  lease,  and  who, 
therefore,  could  only  have  been  compelled  to  part  with  it  by  an  action  at  law ;  and 
the  bringing  of  which,  if  it  had  not  been  commenced,  this  Court  would  certainly  have 
restrained  for  the  purpose  of  giving  the  Plaintiffs  the  opportunity  of  making  out  the 
equity  which  they  have  asserted.  The  injunction,  therefore,  against  the  action  was, 
I  think,  very  properly  granted  by  the  Vice-Chancellor. 

Xow  it  has  been  said  that  this  action  at  law  will  try  the  equity  ;  but  it  has  not 
lieen  made  out,  to  my  satisfaction,  that  it  would.  But  if  it  would,  it  is  not  the  course 
of  this  Court,  in  a  matter  certainly  originally  belonging  to  this  Court  and  which  still 
belongs  to  this  Court,  to  send,  or  rather  to  permit  a  question  of  equitable  lien  upon 
the  deposit  of  deeds  under  a  contract  in  writing  for  that  purpose,  to  be  adjudi- 
cated on  in  the  course  of  an  action  for  money  had  and  received.  That  is  a  subject- 
matter  for  the  jurisdiction  of  this  Court;  and  it  is  one  in  which,  when  a  proper  case 
arises  for  that  purpose,  this  Court  will  maintain  its  jurisdiction,  and,  according  to  its 
own  rules,  decide  on  the  rights  between  the  parties. 

In  all  those  cases  where  the  property  exists  in  the  shape  of  money,  the  Court  is 
bound,  as  it  interferes  [430]  with  the  claim  of  the  party  who  is  asserting  a  legal  right 
to  it,  to  take  care  that  the  property  shall  be  put  in  a  safe  place  of  deposit,  in  order 
to  abide  the  ultimate  decision  of  the  Court.  It  is  said  that  this  money  is  perfectly 
safe.  No  doubt  it  is  perfectly  safe  ;  but  this  Court  cannot  proceed  on  the  degree  of 
credit  which  particular  parties  may  be  entitled  to  in  the  many  transactions  of  this 
great  city.  I  cannot  take  notice  of  it,  and  this  Court  knows  nothing  about  it.  It 
is,  at  present,  money  out  on  personal  security ;  and,  whether  those  persons  who 
have  got  it  have  a  degree  of  credit  which  makes  it  as  safe  as  if  it  were  in 
the  hands  of  the  Accountant-General  of  this  Court  is  not  a  question  which  this 
Court  can  entertain.  If  I  were  to  do  that,  a  great  variety  of  distinctions 
would  have  to  be  considered  as  to  the  degree  of  security  which  money  in  a 
particular  position,  in  particular  hands,  would  be  likely  to  have.  Under  those 
circumstances,  I  do  not  feel  myself  at  all  at  liberty  to  entertain  any  question  as  to 
whether  the  money  is  or  is  not  safe  where  it  is.  I  have  no  doubt,  personally,  that 
it  is  perfectly  safe  where  it  is  ;  but  I  cannot  exercise  the  jurisdiction  of  this  Court  on 
any  such  ground ;  and,  therefore,  if  it  is  required  on  the  part  of  the  assignees  that 
the  money  should  be  paid  into  Court,  it  is  a  matter  quite  of  course  that  the  money 
to  which  they  are  primd  facie  entitled  and  the  legal  title  to  which  I  prevent  them 
from  asserting  by  continuing  the  injunction  should  be  secured  in  Court,  for  the 
purpose  of  abiding  the  ultimate  result  of  the  question  between  the  parties. 

I  think  the  injunction,  therefore,  must  be  continued. 

[431]  Jan.  16,  17.  The  cause  now  came  on  to  be  heard. (1) 

Mr.  Bethell  and  Mr.  Freeling  appeared  for  the  Plaintiffs.  They  cited  Ex  parte 
Browne  (15  Ves.  472) ;  Ex  parte  Lees  (16  Ves.  472) ;  Butler  v.  Hohsm  (5  Bing.  N.  C.  128). 

Mr.  James  Kussell,  Mr.  Anderdon  and  Mr.  Shebbeare  appeared  for  the  Defen- 
dants. They  cited  Ex  parte  Coomhe  (17  Ves.  369);  Hesse  v.  Stevenson  (3  Bos.  &  Pull. 
565);  Swan  v.  The  Bank  of  Scotland  (1  Deacon,  746) ;  Ex  parte  Rucker  (1  Mont.  & 
Ayr.  481). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  do  not  require  any  reply ;  because 
the  case  appears  to  me  to  remain  pretty  much  the  same  as  it  did  when  it  was  brought 
before  me  for  the  purpose  of  the  injunction. 

I  do  not  understand  that,  with  respect  to  that  which  constituted  the  ground  of 
equity,  the  Lord  Chancellor  entertained  a  difierent  opinion  from  me.      The  only 

(1)  The  cause  of  Seager  v.  Smith  was  heard  at  the  same  time.  Mr.  Swanston  and 
Mr.  Chandless  appeared  for  the  Plaintiffs ;  and  Mr.  James  Russell,  Mr.  Anderdon 
and  Mr.  Shebbeare,  for  the  Defendants. 
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difference  of  opinion  was  this— that  I,  perhaps,  thought  the  case  so  clear  that  it  was 
not  necessary  to  have  the  money  brought  into  Court;  but  the  Lord  Chancellor 
thought  that  it  might  be  open  to  doubt ;  and,  therefore,  did  order  the  money  to  be 
brought  into  Court.     I  believe  that  was  the  sole  difference  between  us. 

[432]  Looking  at  the  transaction  as  it  appears  on  the  whole  of  the  evidence,  I  see 
no  reason  to  alter  the  opinion  which  I  expressed  on  the  principal  question  in  the 
cause,  when  I  ordered  the  injunction  to  be  continued.  I  am  perfectly  willing  to 
admit  that,  where  a  matter  proceeds  on  the  footing  of  a  memorandum,  and  that  is  the 
transaction  between  the  parties,  the  Court  will  not  allow  the  memorandum  to  be 
departed  from.  But  here  I  am  obliged  to  take  the  antecedents  and  the  subsequent 
facts,  which  have  been  given  in  evidence,  together;  and  it  appears  to  me  to  be 
distinctly  made  out  that  the  application  was,  first  of  all,  made  by  Albin  to  Messrs. 
Meux  at  one  time,  and  to  Messrs.  Seager  at  the  other,  to  advance  him  the  sum  of 
£1000  each,  for  the  purpose  of  enabling  him  to  take  the  house  from  Mr.  Gurney. 
Then  the  parties  met  on  the  13th  of  September,  and,  there  having  been  the  previous 
promise  given  by  Messrs.  Meux  for  themselves,  and  by  Messrs.  Seager  for  themselves, 
that  they  would  advance  the  sum  of  £1000  each,  Messrs.  Meux,  by  their  agent, 
delivered  to  Gurney  a  cheque  on  themselves  for  one  of  the  sums  of  £1000,  and 
Messrs.  Seager  delivered  to  him  a  cheque  on  themselves  for  the  other  sum  of  £1000  : 
and  Gurney  being  indebted  to  each  of  those  firms,  Messrs.  Meux  wrote  oft"  the 
amount  of  the  cheque  given  by  them  from  the  debt  due  to  their  firm,  and  Messrs. 
Seager  wrote  off  the  amount  of  the  cheque  given  by  them  from  the  debt  due  to  their 
firm.  This  mode  of  dealing  was  the  same  in  eftect  as  if  Messrs.  Meux  and  Messrs.  Seager 
had  advanced  £1000  each  to  Albin  ;  and  so  the  parties  understood  it.  Then  Gurney 
executed  the  under-lease  :  and,  whether  he  first  sealed  it  and  then  delivered  it  to  the 
clerk  of  Messrs.  Meux's  solicitors,  or  said:  "I  seal  and  deliver  this  as  my  act  and  deed," 
and  then  delivered  it  to  the  clerk,  appears  to  me  to  be  unimportant :  because  [433] 
it  was  all  one  transaction  :  and  it  appears  to  me  that  the  creation  of  the  legal  estate 
was  simultaneous  with  the  creation  of  the  equitable  lien  of  the  brewers  and  the  distillers. 

Now  it  is  observable  that  Messrs.  Meux  and  Messrs.  Seager  had  actually  entered 
into  the  contract  that  they  would  pay  those  two  sums  of  £1000  each ;  and  I  should 
like  to  know  whether  they  did  not  do  so  for  a  consideration.  Because,  on  the  foot- 
ing of  their  undertaking  to  pay  the  two  sums  of  £1000,  and  £1000  to  Mr.  Gurney 
for  Mr.  Albin,  Mr.  Gurney  did  actually  execute  the  lease,  and  caused  to  depart  from 
himself  the  legal  estate,  pro  (unto,  of  that  thing  which  he  held  by  virtue  of  the  original 
lease.  Li  point  of  fact,  the  whole  was  conducted  bond  fide;  and,  on  the  two  cheques 
being  presented  to  the  different  parties,  they  acted  on  their  promise  at  once  and 
discharged  Gurney's  account  to  the  amount  of  those  cheques. 

I  do  not  think  that  the  mere  terms  of  the  memorandum,  which  was  only  given  as 
part  of  the  transaction,  ought  to  have  the  effect  of  defeating  the  whole  of  the  case  ; 
but  they  are  to  be  taken  rather  in  aid  of  the  case ;  and  though  the  matter  may  be 
partially  misrepresented,  the  substance  of  the  memorandum  tallies  with  the  rest  of 
the  evidence ;  and  my  opinion,  therefore,  is  that  Messrs.  Meux  and  Messrs.  Seager 
have,  in  their  different  suits,  established  their  right  to  have  the  equitable  lien  which 
was  created  by  means  of  the  deposit. 

[434]    GoRST  V.  Lowndes.    Jan.  15,  1841. 

[S.  C.  10  L.  J.  Ch.  161 ;  5  Jur.  457.] 

Term.     Will.     Construction. 

A  testator  directed  the  income  of  his  property  to  be  accumulated  for  the  term  of  21 
years /jw/i  his  death.  The  testator  died  on  the  5th  January  1820.  Held  that,  in 
the  computation  of  the  term,  the  day  of  his  death  was  to  be  excluded  ;  and,  conse- 
quently, that  the  dividends  on  stock  which  became  due  on  the  5th  January  1841 
were  subject  to  the  trust  for  accumulation. 

The  testator  in  the  cause  devised  his  real  and  personal  estate  to  trustees,  in  trust 
to  receive  the  income  arising  from  the  whole  of  his  real  and  personal  estate,  for  the 
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krm  c/  21  years  from  his  death,  and,  during  the  continuance  of  the  aforesaid  term,  to 
accumulate  such  income,  and,  from  time  to  time  and  at  such  times  as  the  trustees 
should  think  fit,  to  invest  the  personal  estate  and  the  income  of  his  real  and  personal 
estate  and  all  accumulations  thereof  in  the  purchase  of  real  estates,  and  to  take  con- 
veyances thereof  in  their  own  names,  and  to  accumulate  and  apply  the  income  of  the 
purchased  estates  in  like  manner  ;  and,  at  the  expiration  of  the  term  of  21  years,  upon 
trust  to  convey  all  the  real  estates  then  vested  in  them  by  the  will  or  by  any  of  the 
means  aforesaid  to  certain  uses  in  strict  settlement. 

The  testator  died  at  about  half-past  two  o'clock  in  the  afternoon  of  the  5th  of 
January  1820. 

On  the  6th  of  January  1841  the  first  tenant  for  life,  under  the  will,  presented  a 
petition  stating  that  the  clear  residue  of  the  testator's  personal  estate  and  the  income 
of  his  real  estates  and  the  accumulations  thereof,  up  to  the  4th  of  January  1841,  con- 
sisted of  £184,984  consols  and  of  certain  other  sums  of  stock  :  that  the  Petitioner  was 
advised  and  submitted  that  the  term  of  21  years  from  the  death  of  the  testator 
expired  on  the  ith  of  January  1841  :  that  one  half-year's  dividend  on  the  £184,984  consols 
accrued  due  on  the  5th  of  January  1841,  which  was  after  the  expiration  of  the  [435] 
term  ;  and  that  the  Petitioner  was  entitled  to  that  dividend  as  such  first  tenant  for  life. 

Mr.  Jacob  and  Mr.  Ellison,  for  the  Petitioner,  said  that  the  period  of  accumulation 
was  to  be  computed  in  the  same  way  as  the  period  of  minority  ;  and  that,  if  a  child 
was  born  on  the  5th  of  January  1820,  it  would  be  of  age  on  the  4th  of  January  1841  : 
that  though,  by  the  Act  of  Parliament  by  which  the  stock  in  question  was  created 
(25th  Geo.  2,  c.  27),  the  dividends  were  payable  on  the  5th  day  of  January  and  the 
5th  day  of  July  in  every  3'ear,  yet  the  dividends  were  not  demandable  until  the 
following  day.  They  cited  Toder  v.  Sansam  (1  Bro.  P.  C,  468),  Lester  v.  Garland  (15 
Ves.  248),  In  re  Farquhar  (Mont.  &  Macarth.  7),  Godson  v.  Sarictuarii  (4  Barn.  &  Adol. 
255),  In  re  JVhithy  (Mont.  &  Chitty,  671),  Pelleiv  v.  Tlie  Inhabitants  of  JVonford  (9  Barn. 
&  Cres.  134),  Hardy  v.  Eyle  (Ibid.  603),  Blunt  v.  Heslq}  (8  Adol.  &  Ell.  577). 

Mr.  Wigram  and  Mr.  Lowndes,  contra,  cited  Ackland  v.  Lutley  (9  Adol.  &  Ell.  879) 
and  Pugh  v.  The  Duke  of  Leeds  (Cowp.  714). 

Mr.  G.  Richards  and  Mr.  E.  F.  Smith  appeared  for  the  trustees. 

Mr.  Knight  Bruce  and  Mr.  Bridger  appeared  for  other  parties  ;  but  were  instructed 
not  to  take  any  part  in  the  argument. 

The  VICE-CHANCELLOR  [Sir  L.  Shadwell].  I  .should  have  thought  this  the 
simplest  question  in  the  world. 

[436]  I  have  generally  understood  the  rule  to  be  that,  ordinarily  speaking,  where 
a  party  creates  a  term  from  a  certain  day,  that  day  is  excluded  in  the  computation  of 
the  term. 

Here  the  testator  has  directed  the  trustees  of  his  will  to  receive  and  accumulate 
the  income  of  his  real  and  personal  estate  for  the  term  of  21  years  from  his  death  ; 
and  I  should  have  thought  it  to  be  perfectly  clear  that,  where  a  person  gives  such 
instructions,  the  term  would  have  extended  to  the  21st  anniversary  of  the  day 
mentioned ;  and  that  the  whole  of  that  anniversary  would  be  a  portion  of  the  term, 
or,  in  other  words,  that  the  day  of  his  death  would  be  considered  as  a  point,  and  the 
last  5th  of  January  would  be  included  in  the  term  of  21  years. 

The  Act  of  Parliament  which  has  been  referred  to  says  that  the  dividends  on 
consols  shall  be  issued  and  paid  half-yearly  on  the  5th  day  of  January  and  5th  day 
of  July.  That  dividend,  therefore,  which  accrued  due  in  the  course  of  the  5th  of 
January  before  the  term  ended  was  a  sum  to  which  the  trustees  were  entitled. 

I  do  not  think  that  there  is  any  weight  in  the  objection  that  the  accumulations 
were  to  be  laid  out  in  land,  and,  therefore,  ought  to  be  considered  as  land.  For, 
although  it  is  true  that,  if  that  had  been  done,  there  would  have  been  certain  days 
appointed  for  payment  of  the  rent,  yet  no  one  can  tell  what  those  days  would  have 
been.  As  the  funds  stand,  the  accumulation  was  to  go  on  till  the  end  of  the  5th  of 
January  1841,  and,  by  the  Act  of  Parliament,  the  dividend  became  payable  onthat 
day,  and  therefore  must  be  considered  [437]  to  have  been  then  paid ;  and  the  rights 
of  the  parties  were  then  determined. 

Declare  that  the  dividends  which  became  due  on  the  5th  of  January  1841  were 
part  of  the  accumulated  fund. 
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[437]     Aked  v.  Aked.     Jan.  19,  31,  1843. 

Practice.     Clerk  of  Recoi'ds  and  Writs.     Office  Copies. 

The  Clerk  of  Records  and  Writs  is  not  compellable  to  file  the  answer  of  a  Defendant 
who  has  refused  to  take  an  office  copy  of  the  bill. 

The  Clerk  of  Records  and  Writs,  in  whose  division  this  cause  was,  having  declined 
to  file  the  answer  of  the  Defendants  because  they  had  refused  to  take  an  office  copy 
of  the  bill,  a  motion  was  made,  on  behalf  of  the  Defendants,  that  the  clerk  might  be 
directed  to  file  the  answer  notwithstanding  such  refusal. 

Mr.  Bethell  and  Mr.  Rogers,  in  support  of  the  motion,  contended  that  the  Six 
Clerks  or  the  Clerks  in  Court,  before  their  offices  were  abolished  by  5th  &  6th  Vict. 
c.  103,  had  no  right  to  impose  on  a  party  to  a  suit  the  necessity  of  taking  an  office 
copy  of  a  pleading  in  the  suit,  nor  had  the  Clerks  of  Records  and  Writs  (to  whom 
the  duties  of  the  Six  Clerks  and  Clerks  in  Court,  as  officers  of  the  Court,  had  been 
transferred),  any  such  right.  They  referred  to  sections  1,  2,  3,  21,  22  and  31  of  the 
Act  above  mentioned  :  and  to  the  3d,  8th,  and  32d  of  Lord  Lyndhurst's  Orders  of 
the  26th  of  October  1842,  and  the  second  schedule  thereto.  They  added  that  the 
14th  rule  of  11  Geo.  4  and  1  Will.  4,  c.  36,  s.  15,  which  provided  that,  where  a 
Defendant  was  in  contempt  in  not  answering,  and  should  be  able  to  put  in  his 
answer  by  borrowing  or  obtaining  a  copy  [438]  of  the  bill  without  taking  an  office 
copy  of  it,  he  should  not  be  compellable  to  take  any  such  copy,  was  not  a  recognition 
of  the  right  in  question,  but  was  merely  a  bve-allusion  to  a  practice  existing  in  the 
Six  Clerks'  Office. 

The  motion  was  not  opposed. 

Jan.  31.  The  Vice-Chanx'ELLOR  [Sir  L.  Shadwell].  I  believe  that  no  one 
acquainted  with  the  practice  of  the  Court  doubts  that,  before  the  month  of  October 
last,  it  was  the  settled  practice  of  the  Court  that  an  office  copy  of  the  Plaintift"s  bill 
should  be  taken  by  the  Defendant  before  he  could  be  allowed  to  file  his  answer. 

The  order  of  the  28th  of  November  1743,  in  Mr.  Beames's  Orders,  p.  369,  under 
the  head  of  "Sworn  Clerks  and  Waiting  Clerks,"  p.  395,  has  this  regulation: 
"Where  any  person  entitled  to  privilege  of  Parliament,  pursuant  to  the  Act  of  Parlia- 
ment of  the  12th  &  13th  of  King  William  the  3d,  has  been  served  with  an  office  copy 
of  the  bill,  such  person  shall  not  be  obliged  to  take  out  or  pay  for  any  other  copy  of 
such  bill  upon  his  appearance  thereto  :  "  which  regulation  plainly  shews  that,  but'  for 
that  regulation,  the  Defendant  would  have  been  obliged  to  take  an  office  copy  of  the 
bill  upon  entering  his  appearance. 

In  the  Cursus  Cancellarite,  2d  edition,  published  in  1727,  p.  99,  there  is  this 
passage  :  "  After  the  Defendant  has  appeared  he  must  first  take  out  an  office  copy  of 
the  Plaintiff's  bill  before  he  can  answer  it ;  which  copy  costs  him  about  12d.  per  sheet 
in  the  Six  Clerks'  [439]  Office ;  and,  with  this  copy,  he  ought  to  apply  to  counsel, 
who  will  advise  him  either  to  answer  or  to  plead  or  demur  to  the  Plaintiff's  bill." 
This  passage  directly  shews  what  the  practice  was  one  hundred  and  sixteen  years 
ago  ;  and,  though  it  does  not  appear  to  have  been  founded  upon  any  express  order  of 
Court,  yet,  from  its  long  continuance,  it  was  as  binding  as  if  it  had  been  founded 
upon  a  positive  order. 

The  14th  rule  of  the  15th  section  of  1  Will.  4,  c.  36,  clearly  recognizes  the 
practice  to  be  binding :  and  upon  the  spirit,  though  not  the  letter  of  that  rule,  I 
acted  on  the  27th  of  July  1836,  in  the  case  of  King  v.  Bryant,  when  the  Defendant 
was  brought  up,  by  habeas,  for  not  putting  in  a  further  answer.  He  said  he  had  put 
it  in.  But  it  was  stated  that  the  Clerk  |in  Court  refused  to  file  it,  because  the 
Defendant  refused  to  pay  for  an  office  copy  of  the  exceptions.  I  ordered  that  the 
Defendant  should  either  make  an  affidavit  that  he  was  unable  to  pay  for  the  office 
copy,  or  that  he  should  pay  for  it.  The  Defendant  paid  for  the  office  "copy,  and  the 
answer  was  filed.  It  is  to  be  observed  that  the  Defendant  was  not  only  a  solicitor, 
but  one  by  no  means  willing  to  do  more  than  he  was  obliged  to  do. 
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But  it  has  been  said  that  the  Act  5  &  6  Vict.  c.  103,  which  has  abolished  the  office 
of  Six  Clerks,  has  abolished  all  the  customs  and  incidents  relating  to  it.  The  Act 
has  abolished  the  office  ;  but  has  not  abolished  the  business  transacted  by  means  of 
it,  or  altered  the  mode  of  doing  it.  On  the  contrary,  by  the  third  section,  it  is 
enacted  that  the  business  of  the  Clerks  of  Records  and  Writs  shall  be,  besides  what 
is  specilied  in  the  Act,  such  as  the  Lord  Chanceller  shall,  in  a  given  manner,  direct : 
and,  by  the  Third  Order  of  the  26th  of  October  [440]  last,  his  Lordship  has  directed 
in  these  words  :  "  That  the  Clerks  of  Records  and  "Writs  shall  perform  all  such 
duties  as  have  heretofore  been  performed  by  the  Six  Clerks,  Sworn  Clerks  or 
Waiting  Clerks,  as  officers  of  the  Court,  in  relation  to  the  several  matters  hereinafter 
mentioned  ;  that  is  to  say — 

The  filing,  custody,  copying  and  amending  of  all  informations,  bills,  demurrers, 
pleas,  answers,  and  other  pleadings  and  records  : 

The  entering  of  appearances,  rules,  consents,  notes  and  memorandums  of  service  : 

The  certifying  of  appearances  and  proceedings  : 

The  custody  of  exhibits  deposited  for  inspecting  and  copying  : 

The  attendance  with  records  and  exhibits  on  the  Judges  of  the  Courts,  on  the 
Masters  in  Ordinary,  and  at  Assizes  or  elsewhere  : 

The  inrolment  of  decrees  and  orders ;  and  all  other  duties  heretofore  performed 
by  the  Six  Clerks,  Sworn  Clerks  or  Waiting  Clerks,  as  officers  of  the  Court,  in 
relation  to  suits  and  matters  in  equity,  and  not  as  attornies,  solicitors  or  agents  of 
the  parties  in  suits  or  matters  in  equity. 

How  are  these  duties  to  be  performed  otherwise  than  in  the  way  in  which  they 
were  formerh'  performed  ?  Can  it  be  supposed  that  this  order,  which  directs  the 
rluties  to  be  performed,  has  varied  the  manner  of  performing  them  1  For  instance, 
must  not  the  Clerk  of  Records  and  Writs  determine  whether  a  bill  or  answer  [441] 
is  in  a  proper  form  to  be  filed,  by  the  same  rule  as  a  Six  Clerk  would  have  done  !  If 
the  schedule  of  fees  had  omitted  the  fees  upon  office  copies  of  bills,  there  would  have 
been  some  ground  for  the  application.  But  the  schedule  has  not  omitted  them.  The 
Act  of  Parliament,  in  the  22d  section,  has  declared  that  it  is  expedient  that  the 
Suitors'  Fund  shall,  at  all  times,  be  kept  up;  and,  by  the  21st  section,  has  directed 
that  all  fees  should  be  paid  into  it ;  and  it  has,  by  the  30th  and  33d  sections,  charged 
it  with  new  expenses  :  but  it  has  not  said  one  word  as  to  the  abolition  of  fees  formerly 
taken  by  the  practice  of  the  Court.  If  the  Legislature  had  intended  that  those  fees 
should  have  been  abolished,  without  doubt  the  Act  would  have  contained  a  provision 
to  that  effect.  If  the  Lord  'Chancellor  had  intended  so,  the  orders  would  have 
expressed  that  intention.     But,  in  that  respect,  the  Act  and  orders  are  silent. 

It  is  said  that  the  magnitude  of  the  fees  demandable  under  the  practice  makes 
this  a  case  of  great  importance.  Without  doubt  it  does.  But  the  noble  and  learned 
Lords  who  concurred  in  framing  and  passing  the  Act  must  have  been  as  well  aware 
of  that  as  the  solicitors  of  the  Court,  and  yet  were  content  to  say  nothing  about 
abolition. 

When  the  orders  were  sent  to  me  for  perusal  before  they  were  signed,  I  never 
thought  for  a  moment  that  they  were  intended  to  have  such  an  eftect  as  is  imputed 
to  them  ;  and  I  know  from  very  high  authority  that  it  was  not  intended  that  the  fees 
authorized  to  be  taken,  by  the  custom  of  the  Court,  upon  the  filing  of  an  answer, 
should  be  abolished. 

Upon  the  whole,  my  opinion  is  that  there  is  no  ground  for  the  application,  and 
no  order  can  be  made  upon  it. 


[442]    Stuart  v.  Lord  Bute.    Jan.  13,  1841. 

[S.  C.  12  Sim.  460;  13  Sim.  4-53.] 

Insufficienmj.     Defendant.     Answer.     Examinatim. 

A  Defendant,  who  was  required   to  set  forth  in  his  answers  to  the  interrogatories 
certain  entrie.s  in  the  books  of  a  firm  of  which  he  was  a  member,  stated  in  his 
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answer  that  he  and  his  co-partners  had  given  express  directions  to  their  agent,  in 
whose  custody  the  books  were,  not  to  produce  them  to  anyone  or  allow  any  stranger 
to  inspect  them,  without  the  express  authority  of  the  Defendant  and  his  co- 
partners :  that  the  books  were  not  in  the  power  of  the  Defendant  alone,  but  of  the 
Defendant  and  his  co-partners,  and  that  the  Defendant  had  no  right  or  lawful 
power  to  produce  them  or  to  set  forth  their  contents  without  the  consent  of  his 
co-partners.  Held,  that  the  answer  was  insufficient,  as  the  Defendant  did  not  state 
that  his  co-partners  had  refused  to  consent  to  his  setting  forth  the  entries. 

The  Master  having  certified  that  the  examination  put  in  by  the  Defendant,  Lord 
Wharnclifte,  to  interrogatories  exhibited  under  the  decree,  was  insufficient,  his  Lordship 
excepted  to  the  certificate. 

The  first  interrogatory  was  as  follows : — "  Whether  or  no  are  you  now  engaged 
in  partnership  with  Lord  Eavensworth  and  John  Bowes,  Esq.,  or  any  and  what 
person  or  persons  for  the  purpose  of  working  and  carrying  on  the  collieries  in  the 
pleadings  of  this  cause  mentioned,  or  any  of  them,  and  how  long  have  you  been  in 
such  partnership  1 " 

In  answer  to  that  interrogatory  the  Defendant  said  he  was  then  engaged  in 
partnership  with  the  parties  and  for  the  purpose  mentioned,  and  that  he  had  been  in 
such  partnership  from  the  year  1809,  or  thereabouts,  to  the  best  of  his  recollection, 
information  and  belief,  to  the  then  present  time. 

The  Vice-Chancellor  said  that  there  were  no  limits  which,  of  necessity,  must 
be  given  to  the  words  "  or  thereabouts,"  and  consequently  that  the  answer  to  the 
first  interrogatory  was  insufiicient. 

The  second  interrogatory  was  as  follows : — 

[443]  "  Whether  or  no  are  the  accounts  and  books  of  account  of  the  said  partner- 
ship, which  commenced  in  the  said  year  1726,  from  the  commencement  or  since  any 
and  what  period  of  time,  or  any  and  which  of  such  accounts  or  books  of  account  kept 
at  the  office  situate  at  Newcastle-upon-Tyne,  in  which  the  affairs  of  the  said  partner- 
ship are  carried  on,  or  in  any  and  what  other  place,  and  whether  or  not  in  the 
custody  of  Nicholas  Wood  or  any  other  and  what  person  or  persons,  and  whether  or 
not  as  agent  or  agents  for  the  said  partnership  of  which  you  are  now  a  member,  or 
how  otherwise  ;  and,  in  particular,  are  not  the  accounts  and  books  of  account  of  the 
said  partnership  which  commenced  in  the  year  1726,  for  and  during  the  said  years 
1792,  1793  and  1794,  or  some  and  which  of  such  accounts  or  books  of  account,  now, 
or  have  not  such  accounts  and  books  of  account,  or  some  and  which  of  them,  been,  at 
some  time  and  when  last,  at  the  said  office,  or  at  some  and  what  other  place,  and 
whether  or  not  in  the  custody  of  the  said  Nicholas  Wood  or  some  other  and  what 
person  or  persons,  as  you  know  or,  for  some  and  what  reason,  believe,  else  what  has 
become  of  such  last-mentioned  accounts  and  books  of  account  to  the  best  of  your 
knowledge,  information  and  belief  ? " 

The  answer  to  that  interrogatory  was  as  follows  : — "  To  the  second  of  the  said 
interrogatories  this  examinant  .saith  that  he  believes  the  accounts  and  books  of  account 
of  the  said  partnership  which  commenced  in  the  said  year  1726,  from  the  commence- 
ment thereof,  are  kept  at  the  said  office,  and  in  the  custody  of  the  said  Nicholas 
\\  ood  as  agent  for  the  said  partnership  of  which  this  examinant  is  now  a  member ; 
and  this  Defendant  is  informed  and  he  believes  that  the  accounts  and  books  of  account 
of  the  said  partnership,  which  commenced  in  the  [444]  year  1726,  for  and  during  the 
years  1792,  1793  and  1794,  are  now  at  the  said  office  and  in  the  custody  of  the  said 
Nicholas  Wood,  but  as  the  agent  for  the  said  partnership,  and  not  otherwise  ;  and  the 
said  Nicholas  Wood  has  no  right  or  power  to  remove  the  same  or  any  of  them,  or  to 
produce  them  to  any  stranger,  or  to  deal  therewith,  in  any  manner,  without  the 
express  consent  or  authority  of  this  examinant  and  his  said  co-partners." 

Mr.  Knight  Bruce  and  Mr.  Jacob,  for  the  Plaintifts,  contended  that,  as  the 
interrogatory  related  to  a  fact  which  was  within  Lord  Wharnclifte's  own  knowledge, 
his  Lordship  was  bound  to  answer  it  positively,  and  that  it  was  not  allowable  for  him 
to  answer  it  according  to  his  belief  merely. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  think  that  this  answer  is  sufficient. 
Because  the  question  is  addressed  to  a  fact  of  which  it  is  almost  impossible  that  Lord 
Wharncliffe  can  have  personal  knowledge  to  the  full  extent  to  which  it  goes. 
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The  question  is  whether  the  books  of  the  partnership  which  commenced  in  the 
year  1726  are  in  the  possession  of  Mr.  Wood.  Now  Lord  Wharncliffe  may  have 
very  good  reason  for  believing  that  the  books  of  the  partnership  are  in  Mr.  Wood's 
possession  :  but  how  it  is  possible  that  his  Lordship  should  know  the  fact,  I  declare 
I  am  unable  to  conceive  ;  because  how  can  he  know  that  there  might  not  have  been 
some  other  book  besides  the  many  waggon-loads  of  books  that  happen  now  to  be  at 
the  office  I  It  appears  to  me  to  be  a  fact  which  is  of  itself  beyond  the  power  of 
human  possibility  to  say  he  knows,  having  regard  to  the  subject-matter  of  the 
interrogatory. 

[445]  I  think  the  answer  is  sufficient  on  the  face  of  it,  and  quite  sufficient  to  enable 
the  parties  to  act  upon  it,  particularly  as  I  observe  that  the  Defendant  finishes  the 
answer  thus  :  "  And  the  said  Nicholas  Wood  has  no  right  or  power  to  remove  the  same 
or  any  of  them,  or  to  produce  them  to  any  stranger,  or  to  deal  therewith,  in  any 
manner,  without  the  express  consent  or  authority  of  this  examinant  and  his  said 
co-partners." 

In  answer  to  the  third  interrogatory,  the  Defendant  said  that  Nicholas  Wood  had, 
during  the  last  two  years,  namely,  at  the  annual  meeting  held  by  the  Defendant  and 
his  co-partners,  in  May  1838,  applied  to  the  Defendant  and  his  co-partners,  when  they 
were  all  present,  for  directions  respecting  the  accounts  and  books  of  account  of  the 
partnership  which  commenced  in  the  year  1726,  and,  in  particular,  such  of  the 
accounts  and  books  of  account  as  related  to  the  years  1792,  1793  and  1794  ;  and  that 
the  Defendant  and  his  co-partners  had,  concurrently,  given  directions  to  Wood  not  to 
produce  the  accounts  or  books  of  account  to  any  person  whatever,  or  allow  any  stranger 
to  inspect  them  without  the  express  direction  or  authority  of  the  Defendant  and  his 
co-partners,  and  in  particular,  that  the  Defendant,  at  the  meeting  in  May  1838,  con- 
curred with  his  co-partners  in  giving  such  directions  ;  and  that  such  directions  were 
given  in  consequence  of  an  application  made  to  Lord  Ravensworth  by  or  on  the  part 
of  the  Plaintiff  Lord  Stuart  de  Rothsay. 

The  counsel  for  the  Plaintiffs  admitted  that  answer  to  be  sufficient.(l) 
[446]  The  fourth  interrogatory  required  the  Defendant  to  set  forth,  according  to 
the  best  of  his  knowledge,  information  and  belief,  a  full,  true  and  particular  list  or 
schedule  and  description  of  all  and  every  the  ledgers,  day-books,  bankers'  books,  bill- 
books,  and  other  accounts  and  books  of  account,  of  and  relating  to  the  partnership 
which  commenced  in  the  year  1726,  and  their  dealings  and  transactions  during  the 
years  1792,  1793  and  179-i,  which  then  were,  or,  at  any  time,  had  been  in  his  posses- 
sion, custody  or  power,  or  in  the  possession,  custody  or  power  of  his  solicitors  or 
agents,  solicitor  or  agent,  or  of  the  partnership  of  which  he  was  then  a  member,  or  of 
Nicholas  Wood  or  any  other  person  or  persons  as  agent  or  agents  for  the  last-mentioned 
partnership,  and  which  contained  any  entry  or  entries  relating  to  the  several  particulars 
thereinafter  mentioned  (that  is  to  say)  the  quantities  of  coals  resting  at  the  pit's 
mouth  and  the  staiths  belonging  to  or  used  by  the  partnership  which  commenced  in 
the  year  1726,  at  the  death  of  the  testator  John  Earl  of  Bute,  and  the  subsequent 
sale  of  such  coals,  and  the  clear  amount  of  money  produced  by  the  sale  thereof,  and 
when  and  by  whom  such  monies  were  received,  and  how  the  same  were  applied,  and 
also  the  sums  due,  to  the  last^mentioned  partnership,  at  the  death  of  the  testator 
John  Earl  of  Bute,  from  the  several  persons  then  employed  by  them  as  fitters,  and 
from  the  Tyne  Bank  at  Newcastle,  and  from  Richard  or  Robert  Clark,  the  cashier  of 
the  collieries,  and  from  the  several  other  persons  then  indebted  to  the  last^mentioned 
partnership  :  and  when  and  by  whom  the  several  sums  so  due  from  the  fitters,  from 
the  Tyne  Bank  and  the  cashiers  and  the  several  other  persons,  were  received,  and 
how  the  same  respectively  were  applied  ;  and  whether  the  late  Countess  of  Bute,  as 
de\-isee  for  life  of  the  testator's  share  of  the  [447]  collieries,  or  the  late  William  Stuart 
Lord  Archbishop  of  Armagh,  as  her  executor,  in  respect  of  such  her  life-estate,  received 
or  derived  any  benefit  or  profit  from  the  use  of  the  said  coals  and  monies,  in  the  work- 
ing and  carrying  on  the  collieries  from  the  time  of  the  death  of  John  Earl  of  Bute,  or 

(1)  The  answer  to  the  third  interrogatory  was  inserted  in  the  text,  because  it  is 
referred  to  in  the  judgment. 
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relating  to  any  or  either  of  those  particulars,  or  which  contained  any  entries  or  entry 
shewing  or  tending  to  shew  the  quantity  of  coals  sold,  by  each  of  the  fitters  indebted 
to  the  partnership  at  the  death  of  the  testator,  in  each  month  of  the  years  1792,  1793 
and  1794  subsequent  to  his  death,  or  the  price  at  which  such  coals  were  sold,  or  the 
bills  drawn  upon  or  sums  paid,  by  such  fitters,  to  the  partnership,  during  each  of 
those  months,  or  the  state  of  the  account  of  each  of  the  fitters  with  the  partnership 
in  each  of  those  months,  or  the  dividends  paid  to  the  late  Countess  of  Bute  or  to  her 
executors  or  any  person  or  persons  on  her  or  their  account,  in  respect  of  the  profits 
made  by  the  partnership ;  and  where  and  in  whose  possession  or  custody  the  ledgers, 
day-books,  bankers'  books,  bill-books,  accounts  and  account-books,  and  every  of  them, 
then  were,  and  what  had  become  of  such  of  them  as  had  been,  but  were  not  then,  in 
such  possession,  custody  or  power. 

The  5th  interrogatory  required  the  Defendant  to  set  forth  a  full,  true  and  particular 
schedule  or  copy  of  all  and  every  the  entries  or  entry  contained  in  any  of  the  ledgers, 
day-books,  bankers'  books,  bill-books  and  other  accounts  and  books  of  account  by  the 
last  interrogatory  mentioned  or  inquired  after,  which,  in  any  way,  related  to  the 
several  particulars  and  matters  in  the  last  interrogatory  more  particularly  mentioned 
or  any  of  them,  or  by  which  the  truth  respecting  the  same  might  in  any  degree  be 
ascertained ;  and  to  state,  with  refer-[448]-ence  to  each  of  the  entries,  in  what  book 
or  account  and  in  what  page  the  same  was  to  be  found. 

The  6th  interrogatory  was  as  follows  : — "Say  whether  you  have,  before  putting  in 
your  answer  and  examination  to  these  interrogatories,  made  yourself  or  caused  to  be 
made  by  others  and  whom,  any  and  what  search  into  or  examination  of  the  several 
accounts  and  books  of  account  of  or  relating  to  the  said  partnership  which  commenced 
in  the  year  1726,  now  in  your  possession,  custoch'  or  power,  or  in  that  of  your  solicitors 
or  agents,  solicitor  or  agent,  or  of  the  said  partnership  of  which  you  are  now  a  member, 
or  of  the  said  N.  Wood,  or  any  other  person  or  persons  as  agent  or  agents  of  the  said 
last-mentioned  partnership,  or  what  steps  you  have  taken  to  enable  yourself  to  give 
the  information  asked  for  by  these  interrogatories." 

The  Defendant,  in  answer  to  the  4th  interrogatory,  said  that  he  had,  in  the 
schedule  thereto  annexed,  set  forth,  to  the  best  of  his  knowledge,  information  and 
belief,  a  full  and  true  and  particular  list  or  schedule  and  description  of  all  and  every 
the  books  of  account  of  or  relating  to  the  partnership  which  commenced  in  the  year 
1726,  and  their  dealings  and  transactions  during  the  years  1792,  179-3  and  1794, 
which  then  were  in  the  office  at  Newcastle  belonging  to  the  Defendant  and  his 
co-partners,  and  which  books  were  not  in  the  possession  or  power  of  the  Defendant, 
but  of  him  and  his  two  co-partners  jointly,  and  that  he  had  no  right  or  power  to 
remove  or  part  with  or  produce  the  same  or  any  or  either  of  them  without  the  con- 
sent or  authority  of  his  co-partners  ;  and,  save  as  appeared  thereby  and  by  the  schedule 
thereto,  the  Defendant  denied  that  any  ledger,  day-book,  bankers'  book,  bill-book  or 
other  account  or  [449]  book  of  account  of  or  relating  to  the  co-partnership  and  their  deal- 
ings and  transactions  during  the  years  1792,  1793  and  1794,  was  then  or  ever  was  in  his 
possession,  custody  or  power,  or  in  the  possession,  custody  or  power  of  his  solicitors 
or  agents,  solicitor  or  agent,  or  of  the  partnership  of  which  the  Defendant  was  then 
a  member,  or  of  Nicholas  Wood,  or  any  other  person  or  persons  as  agent  or  agents  for 
the  last-mentioned  partnership,  or  which  contained  any  entry  or  entries  relating  to 
the  several  particulars  in  the  4th  interrogatory  mentioned  or  referred  to,  or  relating 
to  any  of  such  particulars,  or  which  contained  any  entries  or  entry  shewing  or  tending 
to  shew  the  quantity  of  coals  sold  by  each  of  the  fitters  indebted  to  the  partnership 
at  the  death  of  the  testator  in  each  month  of  the  years  1792,  1793  and  1794  subse- 
quent to  his  death,  or  the  price  at  which  such  coals  were  sold,  or  the  bills  drawn  upon 
or  sums  paid  by  such  fitters  to  the  partnership,  during  each  of  those  months,  or  the 
state  of  the  accounts  of  each  of  the  said  fitters  with  the  said  partnership  in  each  of 
those  months,  or  the  dividends  paid  to  the  late  Countess  of  Bute,  or  to  her  executoi-s 
or  any  person  or  persons  on  her  or  their  account,  in  respect  of  the  profits  made  by 
the  partnei'ship. 

In  answer  to  the  .5th  interrogatory,  the  Defendant  said  that  the  books  comprised 
in  the  schedule  thereto  were  very  voluminous  and  the  accounts  therein  of  great  length, 
and  that  he  had  never  read  or  examined  any  or  either  of  such  books  or  any  or  either 
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of  the  accounts  or  entries  contained  therein  respectively  or  in  any  or  either  of  them, 
and  that  he  was  wholly  ignorant  of  such  books  and  accounts  and  entries,  and  that  he 
knew  not  and  was  unable  to  set  forth,  as  to  his  belief  or  otherwise,  a  full,  true  and 
particular  schedule  or  copy  or  description  of  all  and  every  the  entries  or  entry  (if  any) 
contained  in  [450]  such  books  or  any  or  either  of  them,  which  in  any  way  related  to 
the  several  particulars  and  matters  in  the  last  preceding  interrogatory  more  particularly 
mentioned,  or  anv  or  either  of  them,  or  by  which  the  truth  respecting  the  same  might, 
in  any  degi'ee,  be  ascertained,  or  to  state  with  reference  to  each  of  the  said  entries 
(if  any)  in  what  book  or  account  or  in  what  page  the  same  (if  any)  was  to  be  found  : 
and  that  he  had  no  right  or  lawful  power  to  set  forth  the  contents  of  the  books 
mentioned  in  the  schedule  thereto,  or  any  or  either  of  them,  or  any  part  of  such 
contents,  as  required  by  that  interrogatory,  without  the  consent  or  authority  of  his 
co-partners,  even  if  he  knew  or  had  the  means  of  setting  forth  such  contents. 

In  answer  to  the  6th  interrogatory,  the  Defendant  said  that  he  had,  before  putting 
in  his  examination,  made  or  caused  to  be  made,  by  his  solicitors,  an  inquiry  as  to  the 
number  and  nature  and  extent  of  the  books  and  accounts  comprised  in  the  schedule 
thereto,  and  he  had  been  informed  and  he  believed  that  the  same  were  very  voluminous 
and  extensive  ;  but  that,  save  as  aforesaid,  he  had  not,  before  putting  in  his  examina- 
tion, made  himself  or  caused  to  be  made,  by  any  other  person,  any  search  into  or 
examination  of  the  several  accounts  and  books  of  account,  mentioned  in  the  schedule 
thereto,  of  or  relating  to  the  partnership  which  commenced  in  the  year  1726,  then  in 
the  possession  or  power  of  this  Defendant  and  his  co-partners  as  aforesaid,  or  taken 
any  steps  to  enable  himself  to  give  the  information  asked  for  by  the  interrogatories. 

Mr.  Stuart  and  Mr.  Parry,  for  the  Defendant  Lord  Wharncliffe,  said  that  the 
right  to  enforce  the  setting  forth  of  the  contents  of  a  document  was  identical  vrith 
[451]  the  right  to  enforce  the  production  of  the  document  itself :  that  one  of  several 
partners  could  not  be  compelled  to  produce  the  books  of  the  partnership  in  opposition 
to  the  wishes  of  his  co-partners  and  in  a  suit  to  which  they  were  not  parties ;  and, 
consequently,  he  could  not  be  compelled  to  set  forth  their  contents  :  that  the  contents 
of  the  books  were  as  much  the  property  of  the  co-partners  as  the  books  were ;  and 
it  would  be  absurd  to  hold  that  a  partner  was  not  bound  to  produce  the  books,  but 
was  bound  to  make  a  copy  of  their  contents  and  give  it  to  his  adversary,  without  the 
consent  of  his  co-partners :  that,  as  a  party  who  had  in  his  possession  a  document 
containing  a  confidential  communication  could  not  be  compelled  to  produce  it,  so 
neither  could  he  be  compelled  to  set  forth  its  contents.  Murray  v.  IValter  (1  Craig  & 
Phill.  114),  Taylor  v.  Rundell  {ante,  p.  391;  and  1  Craig  &  Phill.  104),  Unsimrth  v. 
Woodcock  (3  Madd.  432),  Latimer  v.  Neaie  (4  Clark  &  Fin.  570),  Athjns  v.  Wright 
(14  Ves.  211),  Somerville  v.  Mackay  (16  Ves.  382). 

The  Vice-Chaxcellor  [Sir  L.  Shadwell].  I  do  not  see  how  the  inability  to  give 
this  statement  of  the  entries  is  made  out. 

In  a  case  where  a  party  says  in  his  answer  that  the  book  in  question  is  not  in 
his  possession,  but  is  in  the  possession  of  himself  and  of  A.  and  B.,  and  that  they 
refuse  to  let  him  have  it :  he  states  a  physical  impossibility  to  give  the  information 
required.  But  what  is  the  difficulty  in  this  case'?  For  I  confess  that  I  cannot  make 
it  out. 

[452]  Why  am  I  to  presume  that  this  partnership  is  unlike  any  other  partnership, 
and  is  so  constituted  as  that  one  partner  may  not  take  a  copy  of  the  entries  in  a  book 
belonging  to  the  partnership  ? 

As  I  understand  what  is  stated  in  the  answer  to  the  third  interrogatory,  it  is  this, 
namely,  that  Lord  Wharncliffe  and  his  co-partners  have  concurrently  given  orders 
to  Wood,  their  agent,  not  to  allow  access  to  the  books  and  accounts  of  the  partnership. 

Now,  so  far  as  the  circumstance  of  making  a  copy  can  be  identified  with  the 
circumstance  of  production,  the  two  things  would  be  subject  to  the  same  rule.  And 
if  you  state  a  case  in  which  it  appears  to  be  physicallj'  impossible  for  the  Defendant 
alone  to  make  a  production,  then  the  Court  says  that  it  can  make  no  order  on  him 
for  production.  So  where  a  copy  is  required  to  be  made,  if  it  appear  that  the 
Defendant  is  so  circumstanced  as  that  he  cannot  make  it,  of  course  the  Court  would 
not  order  him  to  do  that  which  is  impossible.  But  is  it  represented,  on  this  examina- 
tion, that  it  is  impossible  ?     It  does  not  appear  to  me  that  there  is  anything  like  it. 
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What  is  stated  in  the  answer  to  the  third  interrogatory  is  this :  "  And  that  this 
examinant  and  his  co-partners  have  concurrently  given  directions  to  Nicholas  Wood 
not  to  produce  the  accounts  or  books  of  accounts,  or  any  of  them,  to  any  person 
whatever,  or  allow  any  stranger  to  inspect  them  without  the  express  direction  and 
authority  of  this  examinant  and  his  co-partners."  But  can  the  Defendant,  by  joining 
with  the  other  two  partners,  make  the  matter  rest  on  the  concurrence  of  the  three, 
unless  he  can  shew  that  he  had  a  right  himself,  as  against  the  Plaintiff,  to  give  that 
authority  to  Nicholas  Wood  ?     There  is  no  pretence  for  that. 

[453]  Then,  what  is  said  in  answer  to  the  fifth  interrogatory  is  a  very  different 
thing.  The  Defendant  first  states  that  the  books  comprised  in  the  schedule  are  very 
voluminous  :  which  is  a  statement  that  has  no  reference  to  the  contents  :  for  it  does  not 
follow  that  because  the  books  are  voluminous,  the  entries  are  voluminous ;  and,  there- 
fore, the  statement  that  the  books  are  voluminous  is  merely  surplusage,  and  merely 
put  in  to  mislead.  Then  he  states :  "  That  he  has  no  right  or  lawful  power  to  set 
forth  the  contents  of  the  books  mentioned  in  the  schedule  thereto,  or  any  or  either  of 
them,  or  any  part  of  such  contents  as  required  by  the  interrogatory,  without  the  con- 
sent or  authority  of  his  co-partners."  Now  suppose  that  to  be  true  ;  still  he  does  not 
state  that  his  co-partners  have  refused  to  give  their  consent :  and,  therefore,  as  it 
stands  on  his  own  answer  to  that  interrogatory,  it  does  not  appear  that  he  is  unable 
to  set  forth  the  contents. 

Unless  a  physical  inability  is  made  out  on  the  answer,  my  opinion  is  that  the 
Court  must  hold  that  he  is  bound  to  set  forth  the  contents. 


[454]    DoBEDE  V.  Edwards.    Jan.  16,  1841. 

Practice.     Dismissal. 

An  order  was  made  that  a  cause  should  stand  over,  with  liberty  to  the  Plaintiff  to 
amend  within  a  month,  and,  on  his  making  default,  that  the  bill  should  be  dismissed 
with  costs.  The  Plaintiff"  made  default,  and  the  Defendant  obtained  an  order  to 
dismiss  without  notice.     Held,  that  the  order  was  regularly  obtained. 

When  this  cause  came  on  to  be  heard,  it  was  found  to  be  defective  for  want  of 
parties  :  whereupon  it  was  ordered  that  the  cause  should  stand  over,  with  liberty  to 
the  Plaintiff  either  to  amend  or  to  file  a  supplemental  bill  within  a  month,  for  the 
purpose  of  bringing  the  absent  parties  before  the  Court ;  and,  on  his  making  default 
therein,  that  the  bill  should  be  dismissed  with  costs.  The  Plaintiff'  having  made 
default, 

Mr.  Tennant  obtained  an  order  without  notice  for  dismissing  the  bill  with  costs. 
The  registrar,  however,  being  of  opinion  that  notice  of  the  application  ought  to  have 
been  given,  declined  to  draw"  up  the  order. 

The  Vice-Chancellor  was  inclined  at  first  to  agree  with  the  registrar  ;  but 
afterwards  directed  the  order  to  be  drawn  up  :  saying  that  the  17th  General  Order  of 
November  1831,  after  pointing  out  the  proceedings  to  be  taken  by  a  Plaintiff  after 
replication,  directed  that  if  he  should  make  default  therein,  then,  upon  application  by 
the  Defendant  iijjon  notice  of  niotimi,  the  Plaintiff's  bill  should  stand  dismissed  out  of 
Court  with  costs,  unless  the  Court  shall  make  special  order  to  the  contrary  :  so  that 
the  words  "notice  of  motion"  were  inserted  where  the  Court  thought  that  notice  ought 
to  be  given;  and  therefore  it  was  to  be  inferred  that  where,  as  in  the  present  instance, 
those  words  were  not  introduced,  notice  of  the  application  for  the  order  need  not  be 
given. 
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[455]    Blathwayt  v.  Taylor.    Jan.  19,  1843. 

Account .     Practice. 

If  the  executors  and  trustees  of  a  will  file  a  bill  for  the  purpose  of  haWng  the  rights 
of  the  Defendants  in  the  residue  ascertained,  without  either  praying  that  the 
accounts  of  the  personal  estate  may  be  taken,  or  offering  to  account  for  it,  but 
admitting  that  there  is  a  residue  ;  the  Court  will  declare  the  rights  of  the  Defen- 
dants in  the  residue,  without"  directing  the  accounts  of  the  personal  estate  to  be 
taken,  although  the  Defendants  apply  at  the  hearing  to  have  the  accounts  taken. 

The  bill  was  filed  by  the  trustees  of  a  will  against  the  pecuniary  and  residuary 
legatees,  praying  that  the  rights  of  the  Defendants  in  a  legacy  of  £9000  and  in  the 
residue  might  be  ascertained  and  declared,  the  Plaintifi's  being  ready  to  act  as  the 
Court  should  direct. 

The  bill  admitted  that  there  was  a  residue  ;  but  did  not  pray  or  contain  any  otter, 
on  the  part  of  the  Plaintiffs,  to  have  the  accounts  of  the  personal  estate  taken. 

Mr.  Auderdon  and  Mr.  Craig,  for  one  of  the  Defendants,  a  tenant  for  life  of  a 
share  of  the  residue,  submitted  that  the  accounts  of  the  personal  estate  ought  to  be 
taken,  in  order  to  ascertain  the  amount  of  the  residue. 

The  Plaintiffs,  by  their  counsel,  objected  to  the  accounts  being  taken. 

The  Vice-Chanxellor  held  that,  as  the  bill  admitted  that  there  was  a  residue, 
the  Court  would  decide  what  the  rights  of  the  parties  were  with  respect  to  it,  without 
ascertaining  its  amount ;  and  that  the  Defendants  were  not  entitled  to  have  the 
accounts  of  the  personal  estate  taken  in  this  suit,  but  must  file  a  bill  for  that  purpose. 

Mr.  Bethell  and  Mr.  Blunt,  for  the  Plaintiffs. 

Mr.  Wakefield,  Mr.  Burge,  Mr.  Koe,  Mr.  Teed,  Mr.  Hull,  Mr.  Glasse  and  Mr.  ^y. 
R.  Ellis,  for  Defendants. 


[456]     HoDSON  r.  Ball.     Dec.  2,  24,  1841. 

[S.  C.  affirmed,  1  Ph.  177  ;    41  E.  K.  599  (with  note).] 

Pleading.     Practice.     Supplemental  Bill  in  the  Nature  of  a  Bill  of  Review. 

A  legatees'  bill  did  not  seek  to  charge  the  executors  for  wilful  default,  and  the  decree 
was  made  accordingly.  Afterwards  the  Plaintiff  filed  another  bill  against  the  same 
Defendants,  alleging  that,  during  the  prosecution  of  the  decree,  he  had  discovered 
that  the  executors,  in  various  instances  (which  he  stated),  had  been  guilty  of  wilful 
default,  and  praying  that  they  might  be  charged  accordingly.  Held,  that  the  latter 
was  a  supplemental  bill  in  the  nature  of  a  bill  of  review  ;  and  as  it  had  been  filed 
without  leave  the  Court  ordered  it  to  be  taken  off  the  file,  notwithstanding  it  was 
regular  so  far  as  it  stated  the  death  of  one  of  the  Defendants  to  the  original  bill, 
and  prayed  that  the  suit  might  be  revived  against  his  personal  representative  : 
held,  also,  that  it  was  not  necessary  for  the  Defendant,  on  whose  behalf  the  motion 
was  made,  to  serve  his  Co-defendants  with  notice  of  the  motion. 

In  1835  one  of  the  sons  of  John  Hodson,  deceased,  filed  a  bill  against  Robert 
Richardson  and  John  Ball,  the  two  surviving  executors  and  trustees  of  John  Hodson's 
will,  and  also  against  the  representative  of  Elizabeth  Hodson,  deceased,  who  was  the 
testator's  widow  and  the  other  executor  and  trustee  of  his  will  and  had  principally 
acted  in  the  execution  and  performance  of  the  trusts,  praying  (amongst  other  things) 
that  the  trusts  of  the  will  might  be  carried  into  execution  ;  that  the  usual  accounts 
might  be  taken  of  the  testator's  personal  estate,  and  of  the  rents,  profits  and  proceeds 
of  the  sale  of  his  real  estates,  come  to  the  hands  of  the  executors  and  trustees  :  but 
the  bill  did  not  charge  them  with  having  been  guilty  of  wilful  neglect  or  default,  or 
pray  any  relief  agamst  them  on  that  ground  ;  and  consequently  the  decree  in  the 
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cause,  which  was  pronounced  in  June  1839,  was  in  the  form  usual  in  suits  of  the  like 
nature. 

Whilst  the  decree  was  being  prosecuted  in  the  Master's  office,  Richardson  died 
intestate,  and  his  sister,  Elizabeth  Richardson,  took  out  administration  to  his  estate. 
[457]  In  July  1841  the  Plaintift'  filed  a  bill  against  Elizabeth  Richardson  and 
the  surviving  Defendants  to  the  original  suit,  which,  after  stating  the  proceedings  in 
that  suit,  alleged,  by  way  of  supplement,  that  in  the  course  of  the  proceedings  in  the 
Master's  office  under  the  decree  the  Plaintiff,  for  the  first  time,  discovered  that 
Robert  Richardson  and  Ball,  as  well  during  the  life  of  the  testator's  widow  as  after 
her  decease,  had  repeatedly  interfered  and  acted  in  the  trusts  of  the  will,  and  in  the 
management  of  the  trust  estate,  and  were  privy  to  all  the  widow's  dealings  and 
transactions  in  relation  thereto  :  that  she,  with  their  privity  and  consent,  had  wasted 
and  misapplied  the  testator's  estate ;  and  that  they  had  been  guilty  of  culpable  laches 
or  default,  and  had  thereby  enabled  and,  in  fact,  allowed  the  widow  to  waste  and 
misapply  the  estate  to  a  large  amount,  and  thereby  had  rendered  themselves 
personally  liable  to  answer  and  account  for  all  the  monies  received  by  her  in  respect 
of  the  estate.  The  bill  prayed  that  the  original  suit  and  the  decree  might  be  revived 
against  Elizabeth  Richardson,  and  that  the  Plaintiff  might  have  the  benefit  thereof 
against  all  the  Defendants ;  and  that  it  might  be  declared  that,  in  taking  the  accounts 
of  the  testator's  estate,  his  widow  or  her  estate  ought  to  be  charged  with  all  such  sums 
of  money  belonging  to  the  estate  as,  but  for  her  wilful  neglect  or  default,  might  have 
been  received  by  her,  as  well  as  for  all  such  sums  of  money  as  were  in  fact  received 
by  her ;  and  that  her  estate  ought  also  to  be  charged  with  interest  upon  the  amount  of 
ail  sums  of  money  which  had  been  wasted,  lost  or  improperly  retained  by  her ;  and 
in  case  the  Defendant,  S.  Hodson,  her  personal  representative,  should  not  admit 
assets  to  answer  the  purposes  aforesaid,  then  that  the  usual  accounts  might  be  taken 
of  her  estate  ;  and  in  case  it  should  appear  that  her  [458]  assets  were  insufficient  to 
answer  what  should  be  found  due  from  her  estate,  then  that  it  might  be  declared 
and  decreed  that,  under  the  circumstances  therein  stated,  the  Defendant  Ball  and  the 
estate  of  Robert  Richardson  ought  to  make  good  such  deficiency ;  and  that  it  might 
be  also  declared  that,  in  taking  the  accounts  of  the  testator's  estate,  the  Defendant 
Ball  and  the  estate  of  Robert  Richardson  ought  to  be  charged  with  all  such  sums  of 
money  as,  but  for  their  wilful  default  or  neglect,  might  have  been  received  by  them, 
or  have  come  to  their  hands  in  respect  of  the  testator's  estate,  either  in  the  lifetime 
of  his  widow  or  after  her  decease,  and  also  with  interest  upon  all  such  sums  of  money 
belonging  to  the  estate  as  they  had  wasted  or  misapplied. 

The  last-mentioned  bill  having  been  filed  without  the  leave  of  the  Court,  a  motion 
was  now  made,  on  behalf  of  the  Defendant  Ball,  that  it  might  be  taken  off  the  file 
for  irregularity. 

Mr.  G.  Richards  and  Mr.  Phillips,  in  support  of  the  motion,  said  that  the  bill  in 
question  sought  to  vary  the  decree  of  June  1839,  and  therefore  it  was  a  supplemental 
bill  in  the  nature  of  a  bill  of  review,  and  the  Plaintitt'  had  acted  irregularly  in  filing 
it  without  having  previously  obtained  the  leave  of  the  Court.  Anon.  (2  P.  W.  283  ; 
and  see  Mitf.  Plead.  91,  4th  edit.),  JFortley  v.  Birkhead  (3  Atk.  809),  Young  v.  Keighlj/ 
(16  Ves.  348) ;  that  the  Plaintiff',  by  inspecting  the  documents  which  were  mentioned 
in  the  schedule  to  S.  Hodson's  answer,  might  have  obtained  all  the  information 
which  formed  the  ground  of  the  bill  in  question,  and  which,  he  alleged,  did  not  come 
to  his  knowledge  until  after  the  decree  had  been  carried  [459]  into  the  Master's 
office ;  and  that  the  proper  course,  in  a  case  of  this  nature,  was  to  move  that  the  bill 
might  be  taken  off  the  file:  Perri/  v.  Phelips  (17  Ves.  173;  see  176,  183,  184); 
Partridge  V.  Usborne  {5  Rass.  195);  The  Attorney-General  v.  Tlie.  Fishmongers'  Cmnjmni/ 
(4  Myl.  &  Cr.  1);  Milligan  v.  Mitchell  (1  Myl.  &  Or.  433;  see  447);  Colchugh  v. 
Evans  (ante,  vol.  iv.  p.  76) ;  Crompton  v.  IVomhwell  {Ibid.  628) ;  Story  on  Plead.,  p. 
270,  note. 

Mr.  Wakefield  and  Mr.  Mylue,  for  the  Plaintiff,  said  that  the  bill  was  neither  a 
bill  of  review  nor  a  supplemental  bill  in  the  nature  of  a  bill  of  review,  as  it  did  not 
seek  to  alter  a  single  letter  of  the  decree  ;  but  its  object  was  to  obtain  relief  in  addition 
to  that  which  was  given  by  the  decree :  Mitf.  Plead,  pages  83  and  84,  edition  4th  : 
that,  at  all  events,  the  bill  was  regularly  filed  so  far  as  it  was  a  bill  of  revivor ;  and 
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that  the  Court  might,  at  the  hearing,  dismiss  so  much  of  it  as  was  supplemental ;  but 
could  not  order  it  to  be  taken  off  the  file,  more  especiallj-  as  the  other  Defendants 
had  not  been  served  with  notice  of  the  motion.  [The  Yice-Chanxellor.  One 
Defendant  may  apply  against  the  Plaintiff,  without  serving  the  other  Defendants 
with  notice  of  the  application.] 

With  respect  to  the  cases  which  had  been  cited,  the  Plaintiffs  counsel  said  that 
in  the  anonymous  case  in  Peere  Williams  not  a  single  fact  was  stated,  and  the  motion 
to  dismiss  the  bill  did  not  succeed  ;  that  Young  v.  KeighJy  did  not  apply,  as  it  was  an 
application  for  leave  to  file  a  bill  of  review,  and  not  to  take  a  bill  of  [460]  review  off 
the  file  because  it  had  been  filed  without  the  leave  of  the  Court ;  that  the  passage  in 
Lord  Eldon's  judgment  for  which  Perry  v.  Phelips  had  been  cited,  "or,  as  in  the  late 
case  of  Young  v.  Keighly,  to  an  application  that  it  may  be  taken  off  the  file  "  was 
clearly  a  mistake ;  for  the  application  in  Young  v.  Keighly  was  for  leave  to  file  a  bill 
of  review  ;  that  Worthy  v.  Birkhead  and  Partridge  v.  Usborne  were  in  the  Plaintiffs 
favour ;  for  they  shewed  that  the  proper  course  was  to  demur  to  the  bill,  and  not  to 
move  that  it  might  be  taken  oft"  the  file  ;  that  in  The  Attorney-General  v.  The  Fish- 
mongers' Company,  Lord  Cotteuham  did  not  say  that  leave  was  necessary  to  file  a  supple- 
mental bill  for  the  purpose  of  putting  new  matter  in  issue,  but  stated  the  proposi- 
tion hypothetically  (see  i  Myl.  &  Cr.  pp.  9,  10) ;  that,  in  Milligan  v.  MitcheU,  the  cause 
was  in  so  advanced  a  stage  that  the  bill  could  not  be  amended  without  leave ;  and 
leave  was  given  to  amend,  but  by  adding  parties  only ;  the  Plaintiff,  however,  intro- 
duced new  matter  into  the  bill ;  and  the  bill  was  ordered  to  be  taken  oft'  the  file,  because 
he  had  amended  his  bill  to  an  extent  which  the  permission  given  him  did  not  warrant : 
that  Crompton  v.  Wombwell  was  in  the  Plaintiff's  favour,  for  there  the  supplemental 
bill  did  not  seek  to  make  a  new  or  different  ease,  and  on  that  ground  the  demurrer  to 
it  was  overruled ;  that  Colclough  v.  Evans  did  not  apply,  as  the  supplemental  bill  in 
that  case  sought  to  change  entirely  the  issue  raised  by  the  original  bill,  and  on  that 
ground  the  demurrer  to  it  was  allowed. 

Mr.  G.  Richards  replied. 

[461]  The  Vice-Chancellor  [Sir  L.  Shadwell].  In  this  case  a  motion  was  made 
by  the  Defendant  Ball  to  take  a  bill  oft'  the  file  for  irregularity.  The  irregularity 
alleged  was  that  in  substance  the  bill  was  a  supplemental  bill  in  the  nature  of  a  bill 
of  review.  The  motion  was  opposed  on  two  grounds.  First,  that  it  was  not  a 
supplemental  bill  in  the  nature  of  a  bill  of  reWew ;  and  secondly,  that,  if  it  were,  the 
form  of  the  application  was  wrong. 

Now  whether  it  is  or  is  not  a  supplemental  bill  in  the  nature  of  a  bill  of  review 
depends  upon  what  is  contained  in  it. 

The  original  bill,  as  appears  on  the  face  of  the  bill  in  question,  was  filed  by  a 
person  who  claimed  under  the  will  of  John  Hodson  ;  and  Ball,  the  party  who  makes 
the  application,  and  a  person  of  the  name  of  Richardson  were  made  Defendants  to  it ; 
and  it  asked  an  account,  as  far  as  they  were  concerned,  of  the  testator's  personal 
estate.  It  appears  that  some  supplemental  bills  and  bills  of  revivor  were  subsequently 
filed,  which  did  not  affect  Ball.  Then  a  decree  was  made,  in  the  year  1839,  which 
directed,  in  the  common  form,  that  an  account  should  be  taken  of  the  personal  estate. 
By  the  words  "  common  form  "  I  mean  the  decree  did  not  direct  the  account  to  be 
taken  with  a  view  to  make  the  accounting  parties  responsible  for  what  they  might 
have  received,  but  for  their  wilful  default.  Then  the  Plaintiff  filed  the  bill  in  question, 
and,  after  stating  those  matters,  he  alleges  in  it  that,  after  the  decree,  he  for  the  first 
time  discovered,  contrary  to  what  he  had  before  supposed,  certain  circumstances 
which  appear  to  be  such  as,  if  they  were  made  out,  would  have  justified  a  decree  in 
the  terms  of  making  the  executors  responsible  for  what,  but  for  their  wilful  [462] 
default,  they  might  have  received.  Then  though  no  expression  is  used,  such  as 
"review,"  yet  the  bill  proceeds  to  ask,  as  far  as  Ball  is  concerned,  that  on  taking  the 
accounts  Ball  and  the  estate  of  Richardson,  who  had  previously  died,  ought  to  be 
charged  with  all  such  sums  of  money  as,  but  for  their  wilful  default  or  neglect 
respectively,  might  have  been  received  by  them.  And  it  also  prays  that  they  may 
be  made  responsible  for  so  much  as  the  estate  of  Elizabeth  Hodson,  their  co-executrix, 
may  prove  deficient  to  answer  what  may  be  found  due  in  respect  of  her  default  and 
mismanagement  of  the  testator's  estate.     In  effect,  therefore,  this  bill  does  ask  that 
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a  decree  may  be  made  which  is  inconsistent  with  the  original  decree  ;  and,  therefore, 
although  it  does  not  mention  the  term  "  review,"  yet  it  is,  to  all  intents  and  purposes, 
a  supplemental  bill  in  the  nature  of  a  bill  of  review  ;  and,  consequently,  it  ought  not 
to  have  been  filed  without  the  leave  of  the  Court ;  and  the  leave  of  the  Court  was 
never  asked. 

The  only  point  that  remains  to  be  considered  is,  whether  the  application  is  right 
in  point  of  form?  Now  it  is  observable  that  the  present  Lord  Chancellor,  when  he 
gave  judgment  in  that  very  singular  case  of  Partridge  v.  Usbornc,  says,  speaking  of 
the  case  of  Palmes  v.  Danhy,  which  was  decided  in  1795  :  "Since  that  time — a  period 
of  more  than  a  century — it  does  not  appear  that  there  are  any  other  decisions  relative 
to  the  point "  (5  Russ.  249),  that  is,  the  filing  of  a  bill  of  review.  So  that  in  no 
instance  for  above  one  hundred  years  has  the  rule,  in  this  respect,  been  dispensed 
with.  It  is  certainly  true  that  very  little  in  the  way  of  decision  is  to  be  found 
respecting  bills  of  review,  after  a  period  of  nearly  a  een-[463]-tury  back ;  and,  there- 
fore, a  question  might  well  arise  as  to  what  is  the  proper  course  to  be  pursued. 

Now  Lord  Eldon,  in  the  case  of  Perry  v.  Phelips,  has  certainly  expressed  his  opinion 
as  to  what  the  course  of  proceeding  ought  to  be  ;  although  I  admit  that  the  observa- 
tion which  Mr.  Wiugfield  made  when  that  case  was  mentioned  is  correct,  namely,  that 
there  has  been  a  mistake  made  either  by  Lord  Eldon  with  reference  to  what  had  been 
done  in  Young  v.  Keighly,  or  by  the  reporter.  There  is,  however,  no  ground  for 
supposing  that  Lord  Eldon  did  not  say,  "  It  must  be  open  to  plea  or  demurrer,  if 
known  to  the  forms  of  the  Court ;  or,  as  in  the  late  case  of  Young  v.  Keighly,  to  an 
application  that  it  may  be  taken  off  the  file."  In  Partridge  v.  Ushorne  there  had  been 
a  discussion  before  the  Lord  Chancellor  whether  or  not  there  should  be  leave  given  to 
file  a  supplemental  bill  in  the  nature  of  a  bill  of  review.  The  Lord  Chancellor 
reserved  his  judgment  upon  the  point;  and  before  he  had  decided  it  the  Plaintift' 
took  upon  himself  to  file  a  supplemental  bill  in  the  nature  of  a  bill  of  review ;  where- 
upon a  motion  was  made  that  that  bill  might  be  taken  off  the  file.  Now  I  observe 
that,  throughout  the  argument  which  was  adduced  on  the  part  of  the  Plaintiff  against 
that  motion,  it  is  not  once  suggested  that  the  motion  itself  was  wrong  in  point  of 
form  ;  and,  when  the  Lord  Chancellor  gives  his  judgment  upon  the  motion,  he  throws 
out  not  one  word  indicating  an  opinion  that  the  motion  was  wrong  in  point  of  form  ; 
and,  therefore,  I  conceive  that  the  course  that  was  adopted  by  the  parties  in  Partridge 
V.  Ushorne,  as  well  as  the  expression  of  Lord  Eldon,  do  warrant  the  application,  namely, 
to  take  the  bill  off  the  file. 

In  the  course  of  the  argument  reference  was  made  to  an  anonymous  case  in  2  P. 
W.  p.  283 ;  but  which  [464]  turns  out  to  be  Davies  v.  Larrnar,  argued  on  the  3d 
of  June  1725.  The  report  in  Peere  Williams  commences  with  a  dissertation  by  the 
reporter  on  the  state  of  the  law ;  then  he  says :  "  But  in  the  present  case,  the 
PlaintiflF  having  deposited  the  £50,  and  annexed  an  aflidavit  to  the  bill  that  the  deed 
on  which  the  bill  of  review  was  founded  did  first  come  to  the  Plaintiff's  knowledge 
after  the  pronouncing  the  decree,  the  Court  allowed  the  bill  of  review,  upon  the 
Plaintiff  paying  the  costs  of  the  Defendant's  motion,  which  was  to  dismiss  the  bill 
for  that  it  was  filed  without  the  leave  of  the  Court."  It  was  said  that  that  was  not 
correct.  But  I  have  procured  a  copy  of  the  order  in  that  case,  which  was  made  by 
Lord  Chancellor  Macclesfield  on  the  3d  of  June  1725,  and  it  appears  to  be  this: 
"  Upon  opening  of  the  matter  this  present  day  unto  this  Court  by  Mr.  Lutwich,  being 
of  the  Defendants'  counsel,  in  the  presence  of  Mr.  Attorney-General  and  Mr.  Williams, 
of  counsel  for  the  Plaintiff,  it  was  alleged  that  the  Defendants  having  obtained  a 
decree  against  the  Plaintifi"  touching  the  matters  in  question,  the  Plaintiff,  to  delay 
the  said  Defendants'  receiving  the  benefit  thereof,  exhibited  an  original  bill  against 
the  Defendants,  thereby  seeking  to  impeach  the  said  decree,  which,  being  contraiy  to 
the  rules  of  the  Court,  the  said  Defendants  put  in  a  demurrer  thereto,  which  on 
arguing  was  allowed.  That  the  Plaintiff,  on  pretence  of  a  discovery  of  new  matter, 
has  since  exhibited  a  bill  of  review  against  the  Defendants,  and  has  deposited  the  sum 
of  £50  with  the  registrar,  according  to  the  rule,  but  did  not  before  the  exhibiting 
such  bill  obtain  an  order  for  leave  to  bring  the  same,  which  he  ought  to  have  done  : 
therefore,  and  for  that,  the  Plaintiff  hath  not  paid  the  Defendants  the  £5  for  the 
costs  of  their  said  demurrers  being  allowed,  and  in  regard  the  said  bill  is  brought 
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only  to  delay  and  harass  the  said  [465]  Defendants,  it  was  prayed  that  the  Plaintiflf's 
said  bill  of  review  may  stand  dismissed  with  costs.  Whereupon,  and  upon  hearing 
the  Plaintiff's  counsel  and  of  what  was  alleged  on  both  sides,  it  was  ordered  that, 
upon  the  Plaintiffs  paying  unto  the  Defendants  the  said  £5  costs  of  allowing  their 
demurrer,  and  40s.  for  the  costs  of  this  motion,  the  Plaintiff  be  at  liberty  to  proceed 
on  the  said  bill  of  review."  (Keg.  Lib.  (A.)  1724,  fol.  476.)  Now  that  plainly  shews 
that  the  Lord  Chancellor  thought  that  the  Defendants  had  a  case  for  making  the 
motion.  Something  also  must  of  course  have  happened,  which  is  not  apparent,  in 
consequence  of  which,  after  the  Defendants  had  been  paid  the  costs  of  their  motion 
by  the  Plaintiff  (which  is  an  admission  that  the  motion  was  right  at  the  time  when 
notice  of  it  was  given),  the  Court  thought  proper  to  hear  the  cause. 

Now  it  should  be  recollected  that  the  practice  has  been  of  late,  in  various  instances 
where  a  bill  has  been  filed  irregularly,  to  move  that  it  may  be  taken  off  the  file ;  and 
there  is  this  difference  between  moving  to  dismiss,  as  in  the  case  of  Davies  v.  Larmar, 
and  the  present  application  (which  is  to  take  the  bill  off  the  file),  that  the  Court  is  in 
the  habit,  according  to  modern  practice,  of  allowing  a  bill  to  be  dismissed  with  costs 
after  it  has  been  regularly  filed  and  something  has  happened  subsequently  which 
makes  it  impossible  that  the  suit  should  go  on  ;  as,  for  instance,  in  the  case  of  a  bill 
which  is  not  duly  prosecuted  ;  although  it  is  admitted  to  have  been  rightly  filed,  yet, 
if  it  be  not  duly  prosecuted,  then  the  application  is  to  dismiss  it  with  costs.  But,  in 
a  case  where  a  bill  has  been  filed  without  the  leave  of  the  Court,  or  rather,  I  should 
say,  against  the  leave  [466]  of  the  Court,  or  inconsistent  with  the  leave  of  the  Court, 
as  in  the  case  where  the  Court  has  given  special  leave  to  amend  and  a  bill  has  been 
filed,  not  according  to  the  permission  but  embracing  other  objects  and  introducing 
other  things  than  were  comprehended  in  the  leave,  there  the  practice  is  to  move  that 
it  be  taken  off  the  file  for  irregularity. 

I  cannot  but  think,  therefore,  that,  in  substance,  the  practice  which  the  Defendant 
contends  for  is  supported  by  the  case  of  Davies  v.  Larmar ;  and  that  the  opinion  of 
Lord  Eldon,  coupled  with  what  took  place  in  the  case  of  Partridge  v.  Usborne,  is  quite 
sufficient  to  warrant  me  in  saying  that  the  present  application  ought  to  be  granted. 

My  opinion,  therefore,  is  that  the  Defendant's  case  is  right  in  substance,  and  that 
his  application  is  right  in  point  of  form.  Consequently  the  bill  must  be  taken  off  the 
file,  and  the  Plaintiff  must  pay  the  costs  of  the  motion.(l) 


[467]    Blundell  v.  Gladstone.     March  27,  29,  30,  184L 

[S.  C.  aflBrmed,  1  Ph.  279  ;  41  E.  R.  638  (with  note) ;  sub  nom.  Camoys  v.  Blundell, 
1  H.  L.  C.  778 ;  9  E.  R.  969  (with  note).] 

Will.     Construction.     Mistake.     Misnomer.     Practice.     Evidence.     Exhibit. 

Testator  devised  his  estates  to  the  second  son  of  Edward  Weld  of  Lulworth,  Esq.,  for 
his  life,  with  remainders  to  his  sons,  successively,  in  tail  male,  with  like  remainders 
to  the  third  and  other  sons  {except  the  eldest)  of  the  said  Edward  Weld,  and  their 
sons,  with  remainders  to  the  first  and  other  sons  of  each  brother  {except  the  eldest 
brother)  of  the  said  Edward  Weld,  successively,  in  tail  male,  with  remainders  to  the 
second  and  other  sons  (except  the  eldest)  of  Lady  Stourton,  one  of  the  sisters  of  the 
said  Edward  Weld,  successively,  in  tail  male. 

The  \n\\  was  dated  in  1834,  and  the  testator  died  in  1837.  There  was  not,  either  at 
the  date  of  the  will  or  at  the  testator's  death,  any  such  person  as  Edward  Weld  of 
Lulworth ;  but  it  appeared,  from  evidence  as  to  the  state  of  the  Weld  family,  that 
Joseph  Weld  was  then  the  possessor  of  Lulworth ;  that  he  had  an  elder  brother 
named  Thomas,  and  had  had  another  brother,  Edward,  older  than  himself,  who 
died  a  bachelor  in  1796  ;  that  he  had  two  sons,  Edward  Joseph,  his  eldest,  a,nd 
Thomas,  his  second  son ;  and  that  Lady  Stourton  was  his  sister.  The  question 
was  whether  the  second  son  of  Joseph,  or  of  Edward,  or  of  Edward  Joseph,  was 

(1)  Affirmed.     See  1  Ph.  177. 
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intended  to  be  the  object  of  the  first  devise.     The  Court  decided  in  favour  of  the 
second  son  of  Joseph. 
If  a  document  has  not  been  proved,  nor  has  any  order  been  obtained  for  proving  it, 
livd  voce,  at  the  hearing,  the  Court  will  not  allow  it  to  be  proved  on  the  cause  being 
heard,  either  on  the  equity  reserved,  or  for  further  directions. 

Charles  Robert  Blundell,  Esq.,  by  his  will,  dated  the  2Sth  of  November  18.3-t, 
gave  certain  manors  and  other  hereditaments  in  Lancashire  to  John  Gladstone,  Robert 
Gladstone  and  Thomas  Robinson,  their  heirs  and  assigns :  "  Upon  trust  to  permit 
and  suffer  the  second  son  of  Edward  Weld  of  Lubvorth  in  the  county  of  Dorset,  Esq.,  to 
occupy  and  enjoy  the  same,  and  to  take,  to  his  own  use,  the  rents  and  profits  thereof, 
for  and  during  his  natural  life,  without  impeachment  of  waste,  and,  from  and  after 
his  decease,  then  upon  trust  for  the  first  and  every  other  son  of  the  said  second  son 
of  the  said  Edward  Weld,  severally,  successively  and  in  remainder,  one  after  another, 
according  to  the  priority  of  their  respective  births,  and  the  heirs  male  of  the  body 
and  respective  bodies  of  every  such  son  ;  and,  for  default  of  such  issue,  upon  trust 
for  the  third  and  every  other  son  and  sons  {except  the  eldest)  of  the  said  Edward  Weld, 
severally,  successively  and  in  remainder,  one  after  another,  according  to  the  priority 
of  their  re-[468]-spective  births,  and  for  the  male  issue  of  each  such  son,  in  tail  male, 
but  in  as  strict  settlement  on  each  such  son  and  his  respective  male  issue  in  tail  male 
as  the  rules  of  law  or  equity  will  allow  ;  and,  for  default  of  such  issue,  upon  trust  for 
the  first  and  every  other  son  of  each  brother  (except  the  eldest  brother)  of  the  said 
Edward  Weld,  severally,  successively  and  in  remainder,  one  after  another,  according 
to  the  priority  of  the  respective  birth  of  such  son  and  sons,  and  for  the  male  issue  of 
each  such  son  in  tail  male,  the  son  and  sons  of  the  elder  of  such  brothers  of  the  said 
Edward  Weld  and  his  and  their  respective  male  issue  being  preferred  to  and  taking 
before  the  son  and  sons  of  the  younger  of  such  brothers  of  the  said  Edward  Weld, 
but,  nevertheless,  in  as  strict  settlement  on  every  such  son  respectively  and  his  male 
issue  in  tail  male  as  the  rules  of  law  or  equity  will  allow ;  and,  for  default  of  such 
issue,  upon  trust  for  the  second  and  every  other  son  and  sons  (except  the  eldest)  of 
Lady  Stourton,  the  wife  of  the  Right  Honourable  William  Lord  Stourton  and  me  of 
the  skters  of  the  sai/l  Edward  Weld,  successively  and  in  remainder,  one  after  another, 
according  to  the  priority  of  their  respective  births  and  the  issue  male  of  each  such 
son  in  tail  male,  but  in  as  strict  settlement  on  every  such  son  and  his  respective  male 
issue  in  tail  male  as  the  rules  of  law  or  equity  will  allow  ;  and,  for  default  of  such 
issue,  upon  trust  for  the  first  and  other  son  and  sons  of  all  the  other  sisters  of  the  said 
Edward  Weld,  severally,  successively  and  in  remainder,  one  after  another,  according 
to  the  priority  of  the  respective  birth  of  such  son  and  sons,  and  for  the  male  issue  of 
each  such  son,  in  tail  male,  the  son  and  sons  of  the  elder  of  such  sisters,  and  his  and 
their  respective  male  issue  being  preferred  to  and  taking  before  the  son  and  sons  of 
the  younger  of  such  sisters  of  the  said  Edward  [469]  Weld,  but,  nevertheless,  in  as 
strict  settlement  on  every  such  son  successively  and  his  respective  male  issue  in  tail 
male  as  the  rules  of  law  or  equity  will  allow  ;  and  for  default  of  such  issue,  upon 
trust  for  the  first  and  other  son  and  sons  of  the  eldest  and  every  other  daughter 
and  daughters  in  succession  of  the  said  Edward  Weld,  severally,  succe.ssively  and  in 
remainder,  one  after  another,  according  to  the  priority  of  the  respective  birth  of  such 
son  and  sons,  and  for  the  male  issue  of  each  such  son,  the  elder  daughters'  son  and 
sons,  and  his  and  their  male  issue,  being  preferred  and  taking  before  every  younger 
daughter's  son  and  sons,  but,  nevertheless,  in  as  strict  settlement  on  each  such  son 
and  his  male  issue  in  tail  male  as  the  rules  of  law  or  equity  will  allow ;  and,  for 
default  of  such  issue,  upon  trust  for  Henry  Mostyn  of  Usk,  in  the  county  of 
Monmouth,  solicitor,  for  his  life ;  and,  after  his  decease,  upon  trust  for  the  first  and 
every  other  son  of  the  said  Henry  Mostyn,  severally,  successively  and  in  remainder, 
one  after  another,  according  to  the  priority  of  their  respective  births,  and  the  heirs 
male  of  the  body  of  every  such  son  lawfully  issuing." 

The  testator  then  directed  that  the  person  for  the  time  being  beneficially  entitled 
to  the  actual  possession  of  his  real  estates  under  the  trusts  aforesaid  should  reside  in  his 
mansion-house,  and  keep  the  same  and  the  gardens,  hothouses  and  appurtenances  in 
good  repair  and  condition,  and  should,  immediately  on  coming  into  possession,  or,  if 
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then  under  age,  within  one  year  after  being  of  age,  take  the  name  and  arms  of 
Bluiidell  ;  and  that  his  furniture,  plate,  linen,  china,  glass,  carriages,  statues,  &c., 
should  be  held  by  his  trustees  as  heirlooms. 

The  testator  died  on  the  30th  of  October  1837. 

[470]  There  was  no  person,  either  at  the  date  of  the  will  or  at  the  testator's 
death,  who  correctly  answered  the  description  of  "Edward  Weld  of  Lulworth,"  as 
will  be  perceived  on  referring  to  the  pedigree.  The  person  who  was  in  possession  of 
Lulworth  at  both  those  periods  was  named  Joseph  Weld.  His  eldest  son  was  named 
Edward  Joseph,  but  commonly  used  and  was  known  by  the  name  of  Edward  only. 
His  second  son  was  named  Thomas  and  was  the  Plaintiff  in  the  suit.  He  had  taken 
the  name  of  Blundell,  in  compliance  with  a  direction  in  the  will. 

In  support  of  the  Plaintiff's  case  it  was  proved  that  the  testator,  when  he  gave  his 
solicitor  instructions  to  prepare  his  will,  called  the  possessor  of  Lulworth  by  the 
name  of  Edward  Weld  ;  and  that  he  was  but  imperfectly  acquainted  with  the 
Christian  names  of  the  members  of  the  Weld  family  :  that,  in  the  course  of 
conversations  which  took  place  between  him  and  certain  of  the  other  witnesses  as 
well  prior  as  subsequent  to  the  date  of  his  will,  he  repeatedly  called  the  possessor  of 
Lulworth  by  the  name  of  Edward;  and  that  in  1836  or  1837  he  told  one  of  the 
witnesses  that  he  had  left  his  real  estates  to  the  second  son  of  Edward  Weld  of 
Lulworth  Castle,  in  liferent,  and  stated  that  he  had  never  seen  the  second  son  and 
did  not  know  his  Christian  name.(l) 

The  sanity  of  the  testator  having  been  called  in  question,  an  issue,  devisavit  vel 
ncm,  was  directed  at  the  hearing  of  the  cause  ;  and,  the  jury  having  found  in  [471] 
the  affirmative,  the  cause  now  came  on  to  be  heard  on  the  equity  reserved. 

The  principal  question  was :  Who  was  intended  by  the  testator  to  be  the  object 
of  the  first  trust  in  his  will  ? 

Mr.  Jacob  and  Mr.  Macdonnell,  for  the  Plaintiff.  There  was  no  member  of  the 
Weld  family  whose  name  was  Edward  except  an  elder  brother  of  Joseph,  the  present 
possessor  of  Lulworth.  He,  however,  died  in  1796,  which  was  nearly  forty  years 
before  the  will  was  made.  Moreover,  he  had  no  issue  ;  and  as  he  intended  to  become 
a  priest  of  the  Romish  church,  there  was  no  probability  of  his  having  issue.  He, 
therefore,  could  not  be  the  person  whose  second  son  was  intended  to  be  the  first 
equitable  tenant  for  life  under  the  will. 

Neither  could  Edward  Joseph  Weld  be  that  person  :  for,  in  the  first  place,  he  does 
not  accurately  answer  the  description  of  Edward  Weld  of  Lulworth  :  inasmuch  as  his 
name  was  Edward  Joseph  and  not  Edward,  and  he  was  not  the  possessor  of  Lulworth. 
Secondly.  The  first  trust  in  the  will  was  intended  to  take  effect  in  possession  ;  but 
Edward  Joseph  Weld  was  a  bachelor  at  the  testator's  death.  Thirdly.  Lady 
Stourton  is  mentioned  in  the  will  as  being  the  sister  of  the  person  whose  second  son 
was  to  be  the  first  cestui  que  trust.  Now,  Lady  Stourton  is  the  aunt  and  not  the  sister 
of  Edward  Joseph  Weld.  Fourthly.  The  same  person  is  mentioned  as  having  an 
elder  brother :  but  Edward  Joseph  Weld  never  had  an  elder  brother. 

Joseph  Weld  answers  the  description  in  every  particular,  except  that  he  is  called 
Edward  instead  of  [472]  Joseph  ;  which  is  clearly  a  mistake.  He  was  the  possessor  of 
Lulworth  ;  he  had  a  second  son  living  at  the  date  of  the  will  and  at  the  testator's 
death  ;  Lady  Stourton  was  his  sister  ;  and  he  had  an  elder  brother  living  at  the  date 
of  the  will,  namely,  Thomas  Weld,  the  Cardinal. 

The  evidence  that  has  been  given  for  the  Plaintiff,  and  especially  the  evidence  of 
what  the  testator  said  to  his  solicitor  when  he  gave  instructions  for  his  will,  puts  the 
question  beyond  all  doubt.  The  following  cases  shew  that  evidence  of  conversations 
and  other  matters  dehors  the  will  is  admissible  to  shew  what  the  testator  meant  where 
there  is  either  no  person  who  correctly  answers  the  description  of  the  devisee  or 
legatee,  or  no  property  which  accurately  corresponds  with  that  which  the  will 
purports  to  dispose  of.     Pitcairn  v.  Ogbourne  (2  Vez.  375) ;  Beaumont  v.  Fell  (2  P.  W. 

(1)  Other  parts  of  the  evidence  are  either  stated  or  alluded  to  in  the  argument. 
The  Vice-Chancellor,  however,  decided  the  case  on  the  expressions  used  in  different 
parts  of  the  will,  without  regard  to  any  portion  of  the  evidence,  except  that  which 
shewed  the  state  of  the  Weld  family  at  the  date  of  the  will. 
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Ul);  StocMak  v.  Bushbij  (19  Ves.  381);  Dowset  v.  Sweet  (Ambl.  175);  Parsoru^:  v 
Parsons  (1  Ves.  jiin.  266);  Dai/  v.  Trig  (1  P.  W.  286);  Door  v.  Geary  (I  Vez.  2-5.3)  ; 
Dobson  V.  Waterman  (3  Ves.  308,  n.) ;  Pentkost  v.  £?y  (2  Jac.  &  Walk.  207)  ;  Garvei/  v. 
Hibbert  (19  Ves.  125)  ;  Doe  v.  Martin  {i  Barn.  &  Adol.  771)  ;  Lowe  v.  Lord  Hunting, 
tower  (4  Russ.  532,  n.) ;  Doe  v.  Jersei/  (3  Barn.  &  Cres.  870) ;  Doe  v.  Huthwaite  (3 
Barn.  &  Aid.  632).  '  ^ 

Mr.  Maedonnell  cited  Heming  v.  TFhittam  {ante,  vol.  ii.  p.  493) ;  Herbert  v  Pieid 
(16  Ves.  481);  77K>m«5  v.  Steward  (1  T.  R.  144,  n.). 

[473]  Mr.  Knight  Bruce  and  Mr.  Witham,  for  the  junior  branches  of  the  Weld 
family  and  some  of  the  other  parties  entitled  in  remainder  under  the  will.  At  the 
date  of  the  will  there  was  no  such  person  in  existence  as  Edward  Weld  of  Lulworth. 
The  testator  could  not  have  meant  Edward  Joseph  Weld ;  for  he  had  no  elder 
brother,  nor  any  sister  who  was  the  wife  of  William  Lord  Stourton. 

The  testator  makes  the  second  son  of  Edward  Weld  tenant  for  life  of  his  estates  ; 
and  the  Court  must  assume  that  he  meant  an  existing  person  ;  otherwise  he  would  be 
violating  a  rule  of  law.  The  other  parts  of  his  will  shew  that  he  did  not  contemplate 
that  there  would  be  any  vacancy  in  the  possession  of  his  estates,  but  that  he  took  it 
for  granted  that  there  would  be  some  person  to  take  possession  of  them  immediately 
after  his  death. 

The  cases  of  Doe  v.  Huthwaite  and  Lou-e  v.  Lord  Huntingtower  clearly  shew  that  the 
Plaintifl's  evidence  is  admissible.  The  recent  cases  of  Miller  v.  Trarers  (8  Bing.  244) 
and  Doe  v.  Hiscocks  (5  Mees.  iV:  Wels.  363)  have  limited  the  admissibility  of  extrinsic 
evidence  in  a  manner  which  is  contrary  to  the  greatest  authorities  in  our  law.(l) 

[474]  Mr.  Witham  referred  to  Thomas  v.  Steward  (7  T.  R.  144,  note  (b.));  and 
Mirer's  aise  (1  Atk.  410). 

Mr.  Wakefield  and  Mr.  Rolt  appeared  for  Defendants,  who  claimed  to  be  entitled 
to  annuities  under  the  will. 

Mr.  Bethell  and  Mr.  Campbell,  for  Edward  Joseph  Weld.  Our  client  claims  to  be 
entitled  under  the  trust  in  the  will,  for  the  first  and  every  other  son  of  each  brother 
(except  the  eldest  brother)  of  the  said  Edward  Weld.  His  claim  is  founded  on  the 
following  grounds,  namely,  [475]  that  there  was  a  member  of  the  family  whose  name 
was  Edward,  who  had  an  elder  brother,  and  who  was  himself  the  brother  of  Lady 
Stourton  ;  and,  consequently,  the  description  in  the  will  applies  to  him  in  every 
particular.  [The  Vice-Ch.\xcellor.  It  is  plain,  from  the  evidence,  that  the  testator, 
at  or  about  the  time  when  he  made  his  will,  was  told  that  Edward  Weld,  the  uncle, 
to  whom  you  are  alluding,  died  in  1796.]  In  our  view  of  the  case  it  is  whoUv 
immaterial  whether  there  is  or  not  any  such  e\'idence ;  for  we  contend  that,  where 
the  words  of  a  will  describe,  correctly,  either  a  person  or  an  object  which  does  exist 

(1)  The  judgment  in  Doc  v.  Hiscocks  seems  to  contain  some  passages,  at  least,  which 
are  in  favour  of  the  admissibility  of  extrinsic  evidence  in  the  principal  case.  Lord 
Abinger,  C.B.,  says,  "All  the  facts  and  circumstances  respecting  persons  or  property 
to  which  the  will  relates  are,  undoubtedly,  legitimate  and  often  necessary  evidence,  to 
enable  us  to  understand  the  meaning  and  application  of  his  words.  Again  :  the 
testator  may  hare  hahitually  called  certain  persons  or  things  hy  peculiar  names,  by  which 
they  were  not  commonly  known.  If  these  names  should  occur  in  his  will,  they  could 
only  he  explained  ami  constmed  by  the  ai/l  of  evidence  to  shew  the  sense  in  which  he  used  them. 
The  habits  of  the  testator  in  these  particulars  must  be  receivable  as  evidence  to 
explain  the  meaning  of  his  will.''  The  judgment  in  Miller  v.  Travers,  too,  contains  a 
passage  which  seems  to  be  in  favour  of  the  admissibility  of  the  evidence  :  "  The  other 
class  of  cases  is  that  in  which  the  description  contained  in  the  will  of  the  thing  intended 
to  be  devised,  or  of  the  person  who  is  intended  to  take,  is  true  in  part,  but  not  true  in 
every  particular.  As  where  an  estate  is  devised,  called  A.,  and  is  described  as  in  the 
occupation  of  B.,  and  it  is  found  that,  though  there  is  an  estate  called  A.,  yet  the 
whole  is  not  in  B.'s  occupation  ;  or,  where  an  estate  is  devised  to  a  person  whose  surname  or 
Christian  name  is  mistaken,  or  whose  description  is  impjerfect  or  inaccurate  ;  in  which  latter 
class  of  cases  parol  evidence  is  admissible  to  shew  what  estate  was  intended  to  pass, 
and  who  was  the  devisee  intended  to  take,  pro\"ided  there  is  sufficient  indication  of 
intention  appearing  on  the  face  of  the  will  to  justify  the  application  of  the  evidence. ' 
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or  has  existed,  extrinsic  evidence  is  not  admissible  to  shew  that  the  words  are  to  be 
taken  in  any  other  than  their  primary  and  literal  sense.  Delmare  v.  Robello  (1  Ves. 
jun.  412);  Holmes  v.  Custance  (12  Ves.  279);  CJmmhers  v.  Brailsford  (18  Ves.  368); 
Doe  V.  IVestlake  (4  Barn.  &  Aid.  57).  In  Hampshire  v.  Pierce  (2  Vez.  216;  see  the 
judgment)  Sir  John  Strange,  M.K.,  says  :  "The  distinction  as  to  admitting  parol  evi- 
dence, I  have  always  taken  to  be  that,  in  no  instance,  it  shall  be  admitted  in  contradic- 
tion to  the  words'of  the  will ;  but,  if  words  of  the  will  are  doubtful  and  ambiguous, 
and  unless  some  reasonable  light  is  let  in  to  determine  that,  the  will  will  fall  to  the 
ground  ;  anything  to  explain,  not  to  contradict  the  will,  is  always  admitted.  So  it  is 
in  the  case  of  having  two  sons  of  the  same  name  ;  which  has  gone  upon  that  as  well 
as  all  the  cases  ;  it  being  doubtful  there  which  testator  meant ;  and,  therefore,  when 
admitted  in  that  case,  it  is  not  to  contradict  the  words  of  the  will,  but  to  let  in  light 
so  far  agreeable  to  the  words  as  to  enable  the  [476]  Court  to  support  the  act  done." 
Doe  V.  Lyfonl  (4  M.  &  S.  550) ;  Doe  v.  Chichester  (4  Dow.  P.  C.  65)  ;  Doe  v.  Hiscocks. 
In  the  judgment  in  Miller  v.  Travers  (see  8  Bing.  251)  there  is  the  following  passage, 
which  shews  that  the  rule  as  to  the  admissibility  of  parol  evidence  is  as  we  have 
contended  it  to  be.  "  Upon  examination  of  the  decided  cases  on  which  the  Plaintiff 
has  relied  in  argument,  no  one  will  be  found  to  go  the  length  of  supporting  the  pro- 
position which  he  contends  for ;  on  the  contrary,  they  will  all  be  found  consistent 
with  the  distinction  above  referred  to — that  an  uncertainty  which  arises  from  applying 
the  description  contained  in  the  will  either  to  the  thing  devised,  or  to  the  person  of 
the  devisee,  may  be  helped  by  parol  evidence  ;  but  that  a  new  subject-matter  of  devise, 
or  a  new  devisee,  where  the  will  is  entirely  silent  upon  either,  cannot  be  imported  by 
parol  evidence  into  the  will  itself." 

Mr.  G.  Richards  and  Mr.  Vansittart  Neale,  for  Lady  Stourton's  sons.  We  contend 
that  the  person  intended  by  the  testator  was  Edward  Joseph  Weld ;  and,  as  he  was 
not  married  at  the  testator's  death,  and  has  only  one  son  at  the  present  time,  the 
estates  vested  on  the  testator's  death,  and  still  remain  in  Lady  Stourton's  second  son. 

If  a  legacy  is  left  to  a  person  who  has  two  Christian  names,  and  the  testator 
happens  to  mention  only  one  of  them,  is  that  a  ground  for  depriving  him  of  his 
legacy,  or  for  admitting  parol  evidence  to  shew  that  someone  else  was  intended  to 
take  the  legacy  1  Edward  Joseph  [477]  Weld  is  sufficiently  identified  by  being  called 
Edward  Weld  ;  more  especially  as  he  was  generally  known  by  and  used  the  name  of 
Edward  only.  The  words,  "one  of  the  sisters  of  the  said  Edward  Weld,"  are  words 
of  description  merely.  Besides,  there  is  as  much  reason  for  saying  that  the  testator 
by  mistake  described  Lady  Stourton  as  the  sister  of  Edward  Joseph  Weld,  as  there  is 
for  saying  that  he  called  Joseph  Edward  by  mistake.  The  cases  that  have  been  cited 
for  the  Plaintiff  are  no  authority  for  admitting  parol  evidence  in  the  present  case.  In 
Beaumont  v.  Fell,  Day  v.  Trig  and  Penticost  v.  Ley  parol  testimony  was  admitted,  because 
there  was  either  no  person  or  no  property  to  answer  the  words  of  the  bequest.  In 
Doe  V.  Huthwaite  the  testator  called  Stokeham  Huthwaite,  the  second  son,  and  John 
Huthwaite,  the  third  son  of  J.  Huthwaite,  whereas  John  was  the  second,  and  Stoke- 
ham the  third,  son.  So  that,  in  that  case,  the  words  of  description  contradicted  the 
names  ;  but  that  is  not  so  here. 

Mr.  Neale  referred  to  Mason  v.  Robinson  (2  Sim.  &  Stu.  295). 

Sir  William  FoUett,  Mr.  Wigram  and  Mr.  Fleming,  for  Lord  Camoys,  the  testator's 
heir.     We  submit  that,  under  the  trust  in  question,  the  Plaintiff  is  not  entitled. 

The  correct  rule  of  law  as  to  the  admissibility  of  parol  testimony  is  that  it  may 
be  admitted  to  shew  either  what  property  the  testator  intended  to  give,  or  to  whom 
he  intended  to  give  it.  It  is  admissible  only  [478]  in  a  case  of  equivocation ;  that 
is,  where  either  two  properties  or  two  persons  are  found  answering  the  description 
in  the  will.  It  must  be  a  completely  accurate  description  applying  equally  to  two 
or  more  persons ;  but  if  that  is  not  the  case,  parol  evidence  is  not  admissible.  The 
case  of  Doe  v.  Hiscocks  is  an  illustration  of  this.  There  the  devise  was,  "  to  John 
Hiscocks,  eldest  son  of  the  said  John  Hiscocks,"  who  was  the  son  of  the  testator. 
The  fact  was  that  Simon  Hiscocks  was  the  eldest  son,  and  John  Hiscocks  was  the 
second  sou  of  the  testator's  son ;  and  the  Court  of  Exchequer  refused  to  receive  ex- 
trinsic evidence  in  order  to  shew  to  which  of  the  two  sons  the  testator  intended  to 
give  the  property ;  because  the  words  did  not  accurately  apply  to  either  of  them. 
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AVigram  on    Extrinsic  Evid.  pages  54  and  10-i.     Miller  v.  Travers.     If  there  had  been 
no  person  answering  the  description  of  Edward  Weld,  then  evidence  would  have  been 
receivable  to  shew  that  the  testator,  when  he  named  Edward,  meant  Joseph.     But 
here  there  is  a  person  who  answers  that  description ;  for  it  is  proved  that,  on  all 
ordinary  cases,  Edward  Joseph  Weld  used  the  name  of  Edward  only,  and  that  he  was 
known  to  the  testator  and  others  by  that  name.     A  man's  name  is  that  by  which  he 
i-  commonly  known;  and  a  devise  to  him  by  that   name  would  entitle  him  to  take. 
I  "--sides,  Edward  Joseph  Weld  was  the  party  entitled,  on  the  death  of  his  father,  to 
e  Lul worth  estates;   it  was  very  reasonable,  therefore,   that  the  testator  should 
leave  his  estates  to  the  second  son  of  the  eldest  son  and  heir  of  Joseph  Weld.     In 
the  judgment  in  Doe  v.  Hiscorks  there  is  the  following  passage  which  supports  this 
part  of  our  case  :  "  Again,  the  testator  may  have  habitually  called  certain  persons  or 
things  by  peculiar  names,  by  which  they  were  not  commonly  known.     If  these  names 
should  occur  in  his  will,  they  could  only  be  explained  and  con-[479]-strued  by  the 
aid  of  evidence  to  shew  the  sense  in  which  he  used  them,  in  like  manner  as  if  his  will 
were  written  in  cypher,  or  in  a  foreign  language.     The  habits  of  the  testator  in  these 
particulars    must   be   receivable  as  evidence    to    explain  the  meaning  of  his  will." 
Is  there  any  evidence  that  it  was  the  habit  of   the  testator  to   call   Joseph  Weld 
Edward?     Mr.  George  Weld,  one  of  the  witnesses,  says  that,  in  the  course  of  a  con- 
versation which  he  had  with  the  testator  in  1830,  the  testator  asked  him  who  was 
the  possessor  of  Lulworth,  and  that  the  witness  replied  that  his  brother,  Joseph,  was 
the  possessor  of  Lulworth ;  the  testator,  therefore,  was  informed  that  the  possessor 
of  Lulworth  was  named  Joseph.     The  witness  then  goes  on  to  say  :  "  He  then  enquired 
what  family  my  brother  had ;  and  I  told  him  that  he  had  five  children  ;  and  I  men- 
tioned their  names  to  him.     He  then  made  some  particular  enquiries  respecting  the 
second  son  of  my  brother  Joseph,  and  asked  where  he  was  and  what  sort  of  a  young 
man  he  was,  and  whether  any  provision  had  been  made  for  him.     In  the  course  of 
this  conversation  respecting  the  possessor  of  Lulworth  and  his  family,  the  testator 
repeatedly  called  him  by  the  name  of  Edward,  and  though  I  every  now  and  then 
corrected  him  and  told  him  that  my  brother  Edward  had  been  dead  some  years,  and 
that  it  was  my  brother  Joseph  who  was  the  possessor  of  Lulworth,  he  kept  speaking  of 
the  possessor  of  Lulworth  by  the  name  of  Edward."     Mrs.  George  Weld,  another 
of  the  witnesses,  was  present  on  the  same  occasion,  and  gives  much  the  same  account 
of  the  conversation  ;  but  the  evidence  of  her  and  her  husband,  which  is  the  only 
evidence  upon  the  subject,  does  not  make  out  that  it  was  the  liahit  of  the  testator  to 
call  the  possessor  of  Lulworth  Edward.     It  shews,  merely,  that  in  the  course  of  one 
conversation,  the  testator,  twice  or  three  times,  [480]  called  him  by  that    name. 
Then  Mr.  Eden,  the  solicitor  who  prepared  the  will  of  1834,  says,  in  his  evidence, 
that  he  did  not,  in  the  first  instance,  receive  any  written  instructions  from  the  testator 
touching  the  preparation  of  his  will,  save  that  he  considered  the  testator's  then  last 
will  of   1827  as  a  general  basis  of  the  new  will,  but  to  be  varied  or  altered  by  the 
testator's  directions  or  instructions.     It  appears  from  this  evidence  that  the  will  of 
1827  was  before  the  parties  at  the  time,  and  was  taken  as  the  basis  of  the  new  will. 
Now,  by  the  will  of  1827  (see  11  Sim.  489),  the  testator,  after  limiting  his  estates 
to  Sir  Thomas  Stanley  and  his  first  and  other  sons  in  strict  settlement,  devised  them 
upon  trust  for  the  second  son  of  Joseph  Weld,  Esq.,  the  next  younger  brother  of  the 
Rev.  Thomas  Weld  of  Lulworth  for  life,  and,  after  the  decease  of  such  second  son, 
upon  trust  for  his  first  and  other  sons,  successively  in  tail  male,  and,  for  default  of 
such  issue,   upon  trust  for  the  third  son  of  the  said  Joseph  Weld,  for  life,  with 
remainders  to  his  first  and  other  sons  successivelyfin  tail  male.     Therefore^there  can  be 
no  doubt  that,  in  the  year  1827,  the  testator  knew  Joseph  Weld's  right  name,  and  was 
in  the  habit  of  calling  him  by  it.     On  this  evidence  we  submit  that  the  words,  "Edward 
Weld  of  Lulworth  "  are  a  correct  description  of  Edward  Joseph  Weld,  for,  at  the  date 
of  the  will  of  1834,  he  was  of  age,  and  was  residing  at  Lulworth.     If  there  is  any  other 
part  of  the  description  which  does  not  correctly  apply  to  him,  then  the  case  falls  within 
the  principle  of  Doe  v.  Hiscocks.     The  only  part  of  the  will  which  we  are  to  look  at  is 
that  which  contains  the  devise  or  limitation,  and  there  we  find  that  the  party  in  whose 
favour  the  devise  or  limitation  is  made  is  described  as  the  second  son  of  Edward  Weld 
[481]  of  Lulworth,  and  we  find  that  there  was  a  person  answering  the  description  of 
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E.  Weld  of  Luhvorth,  and,  therefore,  it  cannot  be  said  to  be  a  mistake.  No  part  of 
the  description  applies  to  Joseph  "Weld,  except  that  he  was  of  Lulworth.  It  was  said 
that,  in  a  subsequent  part  of  the  will,  there  is  a  limitation  in  favour  of  the  first  and 
other  sons  of  each  brother  (except  the  eldest)  of  Edward  Weld,  and  that  Edward 
Joseph  Weld  never  had  an  elder  brother.  The  words  of  that  limitation,  however,  are 
as  inapplicable  to  Joseph  Weld  as  they  are  to  his  eldest  son  ;  for  Thomas  Weld,  who 
afterwards  became  Cardinal  Weld,  was  a  priest  of  the  Romish  church,  and,  therefore, 
could  have  no  issue.  Besides,  the  exception  of  the  eldest  brother  is  no  part  of  the 
description  of  the  party  in  whose  favour  the  limitation  is  made.  That  limitation  is 
not  made  to  A.  B.  having  an  elder  brother ;  the  exception  is  contained  in  a  distinct 
and  separate  sentence.  The  same  observations  may  be  made  with  respect  to  the 
naming  of  Lady  Stourton  as  the  sister  of  Edward  Weld.  That  circumstance  may 
perhaps  affect  the  limitation  for  the  benefit  of  Lady  Stourton's  sons,  but  it  cannot 
afliect  the  trust  in  favour  of  the  second  son  of  Edward  Weld ;  for  if  it  did  affect  it, 
then  an  inaccurate  description  of  one  party  would  make  a  prior  accurate  description 
of  another  party  inaccurate.  Suppose  that  the  devise  had  been  to  the  second  son  of 
Joseph  Weld,  and  in  a  subsequent  part  of  the  will  the  testator  had  called  Lady 
Stourton  his  aunt,  would  that  have  made  the  first  description  inaccurate  1  2  Powell 
on  Devises ;  Jarman's  edit.  p.  7.  Why  are  we  to  conclude  that  the  mistake  is  in  the 
devise  to  the  second  son  of  Edward  rather  than  in  the  devise  to  Lady  Stourton's  sons  ? 
In  Jmes  v.  Colbeck  (8  Ves.  38  ;  see  p.  42)  [482]  the  Master  of  the  Rolls  lays  it  down 
that  if  there  is  a  gift  to  a  person  by  the  description  which  applies  to  that  person  exclu- 
sively, you  are  not,  by  inference  and  argument  from  other  parts  of  the  will,  to  control 
the  effect  of  a  positive  bequest.  Here  there  is  a  positive  devise  to  the  second  son  of 
Edward  Weld  ;  and  that  devise  is  not  to  be  affected  by  a  subsequent  part  of  the  will 
in  which  another  devisee  is  described  as  standing  in  a  degree  of  relationship  to  Edward 
Weld  which  she  does  not  bear.  In  Ilight  v.  Campion  (9  East,  267),  Lord  Ellenborough 
C.J.,  in  delivering  the  judgment  of  the  Court,  says,  "That  the  exposition  of  every 
will  must  be  founded  on  the  whole  instrument,  and  be  made  ex  antecedentibus  ei  cmise- 
quentihus,  is  one  of  the  most  prominent  canons  of  testamentary  construction ;  yet 
where,  between  the  parts,  there  is  no  connection  by  grammatical  construction  or  by 
some  reference  express  or  implied,  and  where  there  is  nothing  in  the  will  declarative 
of  some  common  purpose  from  which  it  maj'  be  inferred  that  the  testator  meant  a 
similar  disposition  by  such  different  parts,  though  he  may  have  varied  his  phrase  or 
expressed  himself  imperfectly,  the  Court  cannot  go  into  one  part  of  a  will  to  determine 
the  meaning  of  another,  perfect  in  itself  and  without  ambiguity,  and  not  militating 
with  any  other  provision  respecting  the  same  subject-matter."  We  submit,  therefore, 
that  in  this  case  it  is  not  part  of  the  description  of  the  devisee  that  he  should  be  the 
second  son  of  a  person  who  was  a  brother  of  Lady  Stourton  ;  and,  also,  that  the 
testator  might  as  well  have  made  a  mistake  in  calling  Lady  Stourton  a  sister  of 
Edward  Weld  as  in  calling  Joseph  Weld  Edward.  Supposing,  however,  that  every- 
thing which  is  found  in  the  will  relating  to  Edward  Weld  is  [483]  to  be  considered 
as  part  of  the  description  of  the  devisee,  then,  as  the  whole  of  it  is  not  correctly 
applicable  either  to  Edward  or  to  Joseph,  the  devise  is  void  according  to  Doe  v. 
Hiscocks.{\)  The  case  of  Thomas  v.  Thomas  (6  T.  R.  671)  supports  the  same  proposi- 
tion. It  may  be  inferred  from  the  judgment  in  Beaumont  v.  Fell  that  the  Court 
would  not  have  decided  as  it  did,  if  there  had  been  more  than  one  person  who  claimed 
the  legacy.  Delmare  v.  Robello.  [The  Vice-Chancellor.  There  the  gift  was  to 
the  children  of  the  testator's  two  sisters  Reyne  and  Estrella.  The  testator  had  a 
sister  named  Reyne,  and  a  third  sister  named  Rebecca  ;  and  the  question  was  whether 
evidence  should  be  admitted  to  shew  that  the  testator,  when  he  named  Reyne,  meant 
Rebecca ;  that  is,  to  shew  that  there  was  a  mistake,  the  gift  being  clear.]  In  Andrews 
V.  Dohson  (1  Cox,  425),  there  was  a  bequest  to  James,  son  of  Thomas  Andrews  of 
Eastcheap,  printer.     There  was  no  Thomas  Andrews  in  Eastcheap ;  but  there  was  a 

(1)  In  Doe  V.  Hiscochs  the  Court  of  Exchequer  decided,  not  that  the  devise  was 
void,  but  that  the  evidence  which,  it  must  be  observed,  consisted  of  the  instructions 
given  by  the  testator  for  his  will,  and  declarations  made  by  him  after  its  execution, 
were  not  receivable. 
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James  Andrews,  a  printer  there,  and  he  had  a  son,  Thomas,  by  his  first  wiie,  who  was 
related  to  the  testator,  and  a  son,  James,  by  his  second  wife,  who  was  not  related  to 
the  testator.  Thomas  claimed  the  legacy,  insisting  that  the  testator  meant  Thomas 
the  son  of  James,  instead  of  James  the  son  of  Thomas ;  but  the  Court  refused  to 
direct  any  inquiry  on  the  subject,  and  dismissed  the  bill.  Doe  v.  Needs  (2  Mees.  ^V 
Wels.  129)  was  a  case  of  clear  equivocation.  All  the  cases  are  consistent  in  [484] 
deciding  that,  if  any  part  of  the  description  equally  applies  to  two  persons,  the  Courts 
cannot  carry  the  testator's  intention  into  effect.  We  submit,  therefore,  that  the 
Plaintiff  is  not  entitled  to  the  testator's  estates. 

Mr.  Wigram  cited  Wilkinson  v.  Adam  (1  Ves.  &  B.  422);  Eraser  v.  Pigott  (1 
Younge,  3.54) ;  Leiois  v.  Lewelhjn  (Turn.  &  Russ.  104) ;  Jones  v.  Tucker  (2  Mer.  .533) ; 
■  Tdms  v.  Curry  (1  Swans.  66) ;  JVehh  v.  Honnor  (1  Jac.  &  W.  352) ;  Hampshire  v.  Pierce 
(2  Vez.  216);  Stro<le  v.  Russell  (2  Yern.  621  ;  8  Vin.  Abr.  194,  pi.  23)  ;  Pocock  v.  The 
]:ishop  of  Lincoln  (3  Brod.  &  Bing.  27);  Doe  v.  Oxenden  (3  Taunt.  147);  Mounsey  v. 
lUamire  (4  Russ.  384);  Doe  v.  Boiver  (3  Barn.  &  Adol.  453);  Delmare  v.  liohello  (1 
Ves.  jun.  412);  Doe  v.  JFesilake  (4  Barn.  &  Aid.  57);  Doe  v.  Southern  (1  M.  &  S 
299) ;  Doe  v.  Needs. 

Mr.  Skirrow,  Mr.  Girdlestone,  Mr.  Parry  and  Mr.  Bagshawe  appeared  for  the 
other  parties. 

Mr.  Jacob,  in  reply,  said  that,  taking  the  whole  of  the  will  together,  there  could 
lie  no  doubt  that  the  testator  intended  the  second  son  of  Joseph  Weld  to  be  the  first 
I'ftui  que  trust  under  his  will ;  and,  therefore,  there  was  no  necessity  for  resorting  to 
any  evidence,  except  for  the  purpose  of  placing  the  Court  in  the  same  situation,  with 
regard  to  knowledge  of  the  objects  of  testator's  bounty,  as  the  testator  himself  stood 
•1  at  the  time  when  he  made  his  will  (see  Wigram  on  Ext.  Evid.  51,  et  seq.) ;  and  that 
le  Court,  in  every  case  where  it  was  called   upon  to  construe  a  will,  [485]  was 
entitled  to  have  evidence  produced  for  that  purpose;  that  from  the  language  in  which 
the  first  trust  in  the  will  was  expressed,  and  from  the  directions  as  to  taking  the 
stator's  name  and  arms,  as  to  residence  in  his  mansion-house,  and  as  to  the  furniture, 
;■.,  it  was  clear  that  the  testator  meant  the  object  of  that  trust  to  be  an  existing 
person;  and  that  he  did  not  contemplate  that  there  would  be  any  vacancy  in  the 
enjoyment  of  his  estates  at  his  death  ;  that,  according  to  the  argument  for  the  Defen- 
dants, the  testator  had  made  three  mistakes  ;  but,  according  to  the  argument  for  the 
riaintiff,  he  had  made  only  one,  and  that  a  very  common  one,  namely,  a  mistake  as 
ti)  a  Christian  name. 

The  Vice-Chancellor  [Sir  L.  Shadwell].     This  is  a  very  simple  case. 

I  have  listened  to  all  that  has  been  said,  both  by  way  of  observation  on  the  will 
and  on  the  cases  that  have  been  cited,  and  my  opinion  is  that  this  case  is  quite  within 
the  rule  which  is  laid  down  in  Miller  v.  Travels ;  and  that  it  may  be  decided  with  the 
-reatest  facility  and  satisfaction,  without  adverting  to  what  was  laid  down  in  Doe  v. 
Hiscocks. 

The  sole  question  is,  who  was  the  person  described  as  "  Edward  Weld  of 
Lulworth,  in  the  county  of  Dorset,  Esquire  ? "  That  is  the  sole  question,  and  for  the 
purpose  of  determining  it  I  shall  only  advert  to  the  evidence  which  has  been  given, 
and  very  properly  given,  of  the  state  of  the  Weld  family,  entirely  rejecting  from  my 
consideration  everything  else  dehors  the  will  that  can  be  at  all  said  to  bear  upon  what 
the  testator's  intention  was.  I  look  only  at  the  facts  of  the  case,  namely,  at  those 
facts  which  shew  the  state  of  the  Weld  [486]  family  at  the  date  of  the  will,  and  what 
the  testator  has  said  in  his  will. 

I  find  then  these  facts  about  which  there  is  no  dispute,  namely,  that  Mr.  Joseph 
\\'eld,  the  present  owner  of  Lulworth  Castle,  had,  at  the  time  the  will  was  made,  an 
elder  brother  living,  who  was  named  Thomas  ;  and  that  he  had  had  a  brother  of  the 
uame  of  Edward,  who,  in  1796,  was  being  educated  for  holy  orders  in  the  Romish 
church,  and  died  at  the  age  of  20  or  21.  Mr.  Joseph  Weld  has  two  sons,  Edward 
Joseph  Weld,  for  whom  counsel  appear  in  this  cause,  and  Thomas  Weld,  who  is 
the  Plaintiff  in  the  suit ;  and  he  has  also  a  sister.  Lady  Stourton.  Then  those 
things  being  so,  I  look  at  the  will,  not  merely  at  one  line  but  at  every  part  of  it,  for 
the  purpose  of  determining  the  meaning  of  that  part  of  it,  the  construction  of  which 
is  disputed.     I  take  that  to  be  the  legitimate  mode  of  construction  ;  whether  it  be  a 
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question  who  shall  be  the  person  to  take,  or  what  is  the  thing  to  be  taken,  or  what  is 
the  interest  to  be  taken  in  it.  And,  in  so  doing,  I  merely  follow  the  rule  which  is 
laid  down  in  Miller  v.  Trarers. 

I  find  then  in  this  will  that,  after  the  devise  of  the  legal  estate  in  fee  to  trustees, 
the  testator  declares  the  trust  to  be,  to  permit  and  suffer  the  second  son  of  Edward 
Weld  of  Lulworth,  in  the  county  of  Dorset,  Esquire,  to  occupy  and  enjoy  the  same  for 
his  life  :  then  there  is  a  trust  for  the  first  and  every  other  son  of  the  said  second  son 
of  the  said  Edward  Weld  successively  in  tail  male,  on  which  nothing  arises.  Then,  in 
default  of  such  issue,  there  is  a  trust  for  the  third  and  every  other  son  and  sons 
(except  the  eldest)  of  the  said  Edward  Weld,  on  which  also  nothing  arises.  Then,  in 
default  of  issue,  there  is  a  trust  for  the  first  and  every  [487]  other  .son  of  each  brother 
(except  the  eldest  brother)  of  the  said  Edward  Weld ;  and,  for  default  of  such  issue, 
upon  trust  for  the  second  and  every  other  son  and  sons  (except  the  eldest)  of  Lady 
Stourton,  the  wife  of  the  Right  Honourable  William  Lord  Stourton  and  one  of  the 
sisters  of  the  said  Edward  Weld,  successively,  in  tail  male.  There  is  nothing 
material  in  the  rest  of  the  will,  except  that  it  is  manifest  on  the  face  of  it  that 
the  testator  intended  the  first  trust  to  take  effect  in  possession  immediately  after 
his  death. 

I  am,  therefore,  to  consider  this  will  in  the  same  manner  as  if  the  testator,  when 
he  spoke  of  Edward  Weld  of  Lulworth,  in  the  county  of  Dorset,  Esquire,  had  described 
him  as  having  an  elder  brother,  and  as  being  himself  the  brother  of  Lady  Stourton. 
I  will  take  it  then  that  in  this  will  there  is  a  devise  in  trust  for  the  second  son  of 
Edward  Weld  of  Lulworth,  in  the  county  of  Dorset,  Esquire,  who  has  an  elder  brother 
and  who  is  himself  the  brother  of  Lady  Stourton. 

It  is  said  that  that  devise  cannot  by  any  means  mean  the  second  son  of  Joseph 
Weld  of  Lulworth,  in  the  county  of  Dorset,  Esquire ;  because  it  appears  as  a  fact  that 
he  has  a  son  named  Edward  Joseph,  and  that,  for  ordinary  purposes,  he  is  called 
Edward  :  but  it  is  also  proved  that,  on  solemn  occasions,  the  gentleman  in  question 
writes  his  name  Edward  Joseph.  It  is  to  be  observed,  too,  that  though  it  may  be 
very  true  that  the  description  of  Edward  might  be  a  sufficient  description  of  Mr. 
Edward  Joseph  Weld  for  some  purposes,  yet  that  the  name  Edward  given  solely  to 
him  is  not  the  perfect  and  accurate  description  of  him  by  name.  Then  this  is  to  be 
further  observed  that,  not  only  he  is  not  [488]  designated  fully  and  accurately  by 
name,  but  he  does  not  at  all  answer  the  description  of  having  an  elder  brother,  or  as 
being  himself  a  brother  of  Lady  Stourton.  In  answer  to  that  it  was  said  that  Mr. 
Edward  Joseph  Weld,  though  erroneously  designated  with  respect  to  his  Christian 
name,  was  correctly  described  as  of  Lulworth  in  the  county  of  Dorset,  Esquire.  I 
admit  that  it  might  be  very  well  to  describe  Mr.  Edward  Joseph  Weld  as  Edward 
Weld  of  Lulworth,  in  the  county  of  Dorset,  Esquire,  for  some  purposes  :  but  here  the 
testator  is  making  a  disposition  of  his  estates,  and  is  evidently  speaking  of  some 
person  who  was  to  be  the  stirps  from  whom  the  takers  were  to  arise.  Besides,  I  find 
that  the  person  whose  second  son  was  to  succeed  the  testator  in  the  enjoyment  of  his 
estates  was  a  person  who  had  an  elder  brother  and  was  himself  a  brother  of  Lady 
Stourton.  Therefore  I  have,  on  one  side,  a  sufficient  designation  for  some  purposes 
(but  not  a  full  and  accurate  one),  of  one  person  with  two  circumstances  attached  to  it 
and  describing  him,  but  which  by  no  means  suit  him :  and  on  the  other  side,  I  have 
a  designation  of  a  person  which  is  inaccurate :  but  the  two  other  circumstances  of 
description  so  suit  and  point  to  that  person  as  not  to  leave  in  my  mind  the  shadow  of 
a  doubt  that  he  was  the  person  whom  the  testator  intended  to  describe. 

I  decide  this  case  upon  the  words  of  the  will,  coupled  with  that  evidence  only 
which  has  been  given  as  to  the  state  of  the  Weld  family  at  the  date  of  the  will,  and 
which,  I  think,  is  the  only  part  of  the  evidence  which  ought  to  be  received.  I  have 
thought  of  the  question  a  good  deal  from  the  time  when  the  hearing  of  the  cause 
commenced ;  and  it  seems  to  me  that  no  advan-[489]-tage  would  arise  from  sending  a 
case  for  the  opinion  of  the  Judges  of  a  Court  of  law,  but  that  the  question  can  be 
satisfactorily  decided  in  this  Court. 

If  I  had  had  the  least  doubt  on  the  question,  I  certainly  should  have  acted  as  a 
Judge  of  this  Court  who  entertains  a  doubt  ought  to  do  :  and  have  sent  a  case  to  a 
Court  of  law :  but  the  case  seems  to  me  to  be  a  very  simple  one,  and  wholly  free 
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from  doubt :  and  I  thiuk  it  due  to  the  feelings  of  the  parties  and  to  justice  that  I 
should  declare  my  opinion  at  once.(l) 

The  will  of  1827,  mentioned  ante,  page  480,  was  not  proved,  nor  had  any  order 
for  pro^^ng  it  been  obtained,  when  the  cause  was  heard  originally  ;  but  Lord  Camoys's 
counsel  proposed  to  prove  it,  rinl  voce,  as  an  exhibit,  at  the  hearing  reported  above. 

The  Vice-Cuancellor  [Sir  L.  Shadwell],  however,  would  not  allow  the  document 
to  be  proved ;  because  the  cause  was  substantially  before  him  for  further  directions, 
and,  therefore,  the  Court  could  not  allow  any  exhibit  or  other  matter  to  be  given  in 
evidence  which  was  not  proved,  or  for  the  proving  of  which  an  order  had  not  been 
obtained  when  the  cause  was  heard. 


[491]     Houghton  v.  Houghton.    Jan.  16,  25,  April  15,  1841. 

[S.  C.  10  L.  J.  Ch.  310  ;  5  Jur.  528.     See  Davies  v.  Games,  1879,  12  Ch.  D.  818.] 

Conversion.     Partnership. 

Two  brothers,  A.  and  B.,  entered  into  co-partnership  without  articles,  and  purchased 
land  for  the  purposes  of  their  trade  with  money  borrowed  from  C,  and  had  the 
land  conveyed  to  themselves  in  moieties,  to  uses  to  bar  dower.  Shortly  afterwards 
they  mortgaged  the  land  to  C.  in  fee,  to  secure  the  money  borrowed.  A.  died 
intestate,  leaving  B.  his  heir  :  B.  then  took  D.  into  partnership.  Each  of  the  firms 
erected  trade  buildings  on  the  land,  and  paid  for  them  and  for  the  insurance  on 
them,  and  also  paid  the  interest  on  the  mortgage  money  out  of  their  partnership 
funds.  Ultimately,  B.  and  D.  paid  otF  the  mortgage  out  of  their  partnership  pro- 
perty, and  took  a  reconveyance  of  the  land  to  themselves  as  joint-tenants  in  fee. 
B.  died,  and  his  heir,  who  was  also  the  heir  of  A.,  claimed  the  land ;  but  the  Court 
held  that  it  was  converted  into  personalty,  and  dismissed  the  bill. 

In  1812  William  Houghton  and  his  brother  James  entered  into  co-partnership  as 
soap-boilers,  at  Liverpool :  but  it  did  not  appear  that  any  articles  of  partnership  were 
executed  by  them,  or  that  the  partnership  was  entered  into  for  any  definite  term.  In 
March  1816  they  agreed  to  purchase  of  W.  Maclver,  for  £800,  a  piece  of  land  in 
Liverpool,  which  they  had  previously  rented  and  used  for  the  purposes  of  their  trade  : 
and,  by  indentures  of  the  15th  and  16th  of  that  month,  one  moiety  [492]  of  the  piece 
of  land  was  conveyed  to  uses  for  the  benefit  of  James  and  his  heirs,  in  the  usual  way 
to  bar  dower ;  and  the  other  moiety  was  conveyed  to  like  uses  for  the  benefit  of 
"William  and  his  heirs.  William  and  James  borrowed  the  £800  from  James,  their 
father;  and,  by  indentures  of  the  18th  and  19th  of  March  1816,  they  appointed  and 
conveyed  the  piece  of  land  to  their  father  in  fee,  by  way  of  mortgage  for  securing  the 
repayment  of  the  £800  with  interest.  Afterwards,  William  and  James,  the  son, 
erected  buildings  and  other  works  upon  the  piece  of  land,  for  the  purposes  of  their 
trade  :  and  they  paid  the  expense  of  those  erections,  the  insurance  on  them,  and  the 
interest  of  the  £800,  under  the  name  of  rent,  out  of  their  partnership  funds.  In 
June  1824  William  died  intestate  and  without  issue,  leaving  James,  his  eldest 
brother,  his  heir  at  law  ;  but  no  person  took  out  administration  to  his  estate.  James, 
the  father,  was  entitled  to  his  deceased  son's  personal  estate  after  payment  of  debts. 
He,  however,  did  not  take  possession  of  it,  but  suffered  his  six  surviving  children  to 
treat  it  as  their  property.  Immediately  after  William's  death  James,  the  son,  took 
John,  another  of  his  brothers,  into  partnership  with  him ;  but  no  articles  of  partner- 
ship were  executed,  nor  was  any  time  fixed  for  the  duration  of  their  partnership. 
James  and  John  erected  warehouses  and  other  buildings  on  the  piece  of  land  for  the 
purposes  of  their  trade ;  and  defrayed  the  expense  and  made  the  other  payments 
before  mentioned  out  of  the  funds  of  their  partnership.     On  that  occasion  William's 

( 1 )  The  Lord  Chancellor,  assisted  by  Mr.  Justice  Patteson  and  Mr.  Justice  Maule, 
affirmed  the  above  decision  in  H.  T.,  1843. 
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share  of  the  partnership  assets,  which  constituted  the  whole  of  his  property,  was 
valued  at  £3000,  and  John  became  the  owner  of  it  by  paying  an  equal  share  of  that 
sum  to  each  of  his  surviving  brothers  and  sisters.  It  appeared  from  John  Hough- 
ton's answer,  and  from  the  evidence  in  the  cause,  that  in  the  [493]  £3000  was 
included  £600,  as  the  value  of  William's  interest  in  the  piece  of  land  and  the 
works  thereon. 

In  July  1827  James,  the  father,  died,  having  by  his  will,  dated  in  June  preceding, 
given  all  his  real  and  personal  estate  and  effects  to  his  surviving  children,  except 
James,  their  heirs,  executors,  &c.,  equally  as  tenants  in  common,  and  appointed  them 
the  executors  and  executrixes  thereof.  Two  of  them,  Thomas  and  Alice,  proved 
the  will. 

On  the  12th  of  May  1831  the  testator's  children  came  to  a  final  settlement  of  all 
their  family  affairs  ;  and  by  an  indenture,  dated  the  14th  of  that  month,  and  expressed 
to  be  made  between  Thomas  and  Alice  and  their  sisters,  Catherine  and  Margaret,  of 
the  one  part,  and  James  and  John  of  the  other  part,  after  reciting  the  deeds  of  the 
18th  and  19th  of  March  1816,  the  death  of  William  leaving  James  his  eldest  brother 
him  surviving,  the  will  and  death  of  James,  the  father,  and  that  James,  the  son,  and 
John  had  agreed  with  Thomas,  Alice,  Catherine  and  Margaret  to  pay  them  £640, 
being  the  sum  to  which  they  were  entitled  in  full  discharge  of  all  principal  and 
interest  due  to  them  on  the  mortgage,  Thomas,  Alice,  Catherine  and  Margaret,  in  con- 
sideration of  the  £640  paid  to  them  by  James,  the  son,  and  John,  conveyed  their  ■ 
interests  in  the  piece  of  land  to  James,  the  son,  and  John,  as  joint-tenants  in  fee.(l) 
The  £640  was  paid  by  James  and  John  out  of  their  partnership  effects.  The  last- 
mentioned  deed  was  executed  by  all  the  parties  to  it  except  James  and  John  ;  and 
the  bill  alleged  that  James  did  not  acquiesce  in  it.  That  allegation,  however,  was 
denied  in  John's  answer,  and  was  disproved  by  the  [494]  evidence.  In  October 
1834  James  died  intestate,  leaving  the  Plaintiff  his  son  and  heir :  and  Susannah 
Houghton,  his  widow,  took  out  administration  to  his  estate.  The  partnership  between 
James  and  John  continued  until  the  death  of  James. 

The  bill  was  filed  against  John,  Thomas,  Alice  and  Susannah,  alleging  (amongst 
other  things)  that,  upon  the  death  of  William  Houghton,  his  moiety  of  the  piece  of 
land,  subject  to  the  mortgage,  descended  to  his  brother  James,  and  that  James  was 
entitled  to  have  a  moiety  of  the  mortgage  debt  paid  out  of  William's  personal  estate  ; 
that  James  the  elder,  as  the  father  of  William,  became  entitled  to  the  whole  of  his 
personal  estate,  subject  to  the  payment  of  his  debts,  including  a  moiety  of  the  mortgage 
debt ;  but  that  no  person  then  took  out  administration  to  William  ;  that  the  partner- 
ship accounts  between  James  the  younger  and  William,  and  between  James  the 
younger  and  John,  had  been  lately  adjusted  and  settled :  that,  upon  the  death  of 
James  the  younger,  the  legal  estate  of  the  entirety  of  the  piece  of  land  became  and 
still  remained  vested  in  John ;  but  that,  upon  the  death  of  James  the  younger,  the 
beneficial  interest  therein  descended  to  the  Plaintiff  as  the  heir  at  law  of  James  the  younger : 
that,  under  the  circumstances  aforesaid,  the  Plaintiff  was  entitled  to  have  the  piece  of 
land  freed  and  discharged  from  the  mortgage  debt  of  £800  out  of  the  estate  of  William 
as  to  one  moiety  thereof,  and,  as  to  the  other  moiety  thereof,  out  of  the  estate  of 
James  the  younger ;  to  which,  however,  Thomas  and  Alice,  as  the  representatives  of 
James  the  elder,  made  some  objection ;  as  did  also  Susannah,  as  the  representative  of 
James  the  younger :  that  Alice  had  obtained  letters  of  administration  to  W^illiam 
Houghton,  and  had  possessed  his  assets. 

[495]  The  bill  prayed  for  an  account  of  what  was  due  on  the  mortgage,  and  that 
the  amount  might  be  paid  out  of  the  estates  of  William  and  James  the  younger ;  and, 
in  order  thereto,  that  an  account  might  be  taken  of  the  personal  estate  of  William 
possessed  by  James  the  elder,  in  his  lifetime,  and  by  Thomas  and  Alice  since  his 
death ;  and  that  the  same  might  be  applied  in  a  due  course  of  administration  ;  and 
that  one  moiety  of  the  mortgage  debt  might  be  paid  thereout ;  and  that  an  account 
might  be  taken  of  the  personal  estate  of  James  the  younger,  possessed  by  Susannah, 

(1)  The  deed,  as  set  forth  in  the  bill  and  admitted  in  James's  answer,  purported 
to  convey  the  entirety  of  the  piece  of  land. 
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and  that  the  same  might  be  applied  in  a  due  course  of  administration  ;  and  that  the 
residue  of  the  mortgage  debt  might  be  paid  thereout ;  and  that  John  might  be  decreed 
to  convey  the  legal  estate  iu  the  piece  of  land  to  the  PlaintifT  and  his  heirs. 

John  Houghton,  by  his  answer,  denied  that,  upon  the  death  of  his  brother  James, 
the  beneficial  interest  in  the  entirety  of  the  piece  of  land  descended  to  the  Plaintiff  as 
the  heir  at  law  of  his  brother  James,  or  that,  under  the  circumstances  in  the  bill 
mentioned,  the  Plaintiff  was  entitled  to  have  the  same  freed  and  discharged  from  the 
mortgage  debt  out  of  the  estate  of  William  as  to  one  moiety  thereof,  and,  as  to  the 
other  moiety  thereof,  out  of  the  estate  of  James  the  younger ;  for  that  the  land, 
having  been  purchased  bj'  James  the  younger  and  William  with  the  partnership 
capital,  and  conveyed  to  them  for  the  purposes  of  their  partnership,  became  personal 
property,  and,  upon  the  death  of  William,  his  moiety  passed  to  his  father,  who 
permitted  his  sons  and  daughters  to  divide  it  among  themselves  as  if  they  had  been 
William's  next  of  kin  ;  and  that  all  such  sons  and  daughters,  except  James,  became 
entitled  to  all  the  personal  estate  of  their  father  under  his  will,  including  [496]  therein 
the  personal  estate  of  William,  and,  therefore,  the  Defendant  insisted  that  the  only 
interest  the  Plaintiff  could  have  in  the  piece  of  land  was  as  to  the  moiety  of  James 
the  3'ounger,  as  one  of  his  children. 

Mr.  Jacob  and  Mr.  Koe,  for  the  Plaintiff.  It  does  not  appear  that  there  were  any 
articles  of  partnership  between  William  and  James  Houghton,  or  that  it  was  a  partner- 
ship for  any  definite  time ;  but  the  circumstance  which  most  materially  distinguishes 
this  case  from  those  in  which  the  question  has  arisen  whether  land  belonging  to 
co-partners  is  or  is  not  to  be  considered  as  personal  property  is  that  the  piece  of  land 
in  question  was  not  purchased  out  of  the  assets  of  the  partnership,  but  with  money 
borrowed  from  the  father  of  the  two  original  co-partners.  The  land,  too,  was  conveyed 
to  them  to  uses  to  bar  dower,  which  is  a  mode  of  limitation  not  usually  adopted  with 
regard  to  partnership  property.  The  cases  on  the  subject  are  collected  and  observed 
upon  by  your  Honor  in  Randall  v.  HandaU  (ante,  vol.  vii.  p.  271),  and  C'ooksm  v.  Cook- 
^on  (ante,  vol.  ^^ii.  p.  529) :  and  it  appears  from  them  that  land  belonging  to  a 
partnership  is  not  to  be  considered  as  converted  into  personalty,  unless  it  was  bought 
with  partnership  money  and  the  partnership  was  entered  into  for  a  definite  time  and 
under  articles  containing  certain  contracts  which  shew  that  it  was  intended,  by  the 
partners,  to  be  treated  and  d  '-It  with  as  part  of  their  stock-in-trade.  Thornton  v. 
Di.ron  (3  Bro.  C.  C.  199).  W...'n  Lord  Eldon  in  Selkricj  v.  Davies  (2  Dow.  230,  242), 
said  that,  in  his  opinion,  all  property  involved  in  a  partnership  concern  ought  to  be 
considered  as  personal,  he  meant,  not  that  all  land  on  the  surface  of  which  a  trade  was 
carried  [497]  on  ought  to  be  considered  as  personalty,  but  that  land  which  was 
involved  in  all  the  contracts  and  liabilities  of  a  partnership  ought  to  be  considered  as 
personalty.  In  Stuart  v.  The  Marquis  of  Bute  (11  Ves.  657;  see  665)  Lord  Eldon 
says  :  "  In  cases  where  persons  engaged  iu  partnership  have  bought  freehold  houses, 
the  difficulty  of  distinguishing  and  arranging  property  of  different  natures,  partly 
personal,  partly  real,  has  never,  except  by  the  effect  of  the  contract  or  the  will,  been 
held  sufficient"  against  the  heir."  The  case  of  Tm-nsend  v.  Devaijnes  (Montagu  on 
Partnership,  vol.'l,  note  2  A.  96)  has  been  very  much  misunderstood.  There  freehold 
premises  had  been  purchased  for  the  uise  of  a  partnership.  One  of  the  partners  after- 
wards died ;  and  the  contest  was  whether  the  premises  were  to  be  sold  and  converted 
into  personalty.  The  surviving  partner  insisted  that  articles  of  partnership  had  been 
entered  into  between  him  and  the  deceased,  by  virtue  of  which  the  premises  were  to 
be  sold  :  but  those  articles  were  not  forthcoming ;  and,  from  the  account  of  the  case 
given  by  Mr.  Montagu,  it  would  appear  that  there  were  no  such  articles.  By  an 
order  in  the  cause,  it  was  referred  to  the  Master  to  inquire  into  the  circumstances 
under  which  the  premises  were  purchased  and  held  ;  and  whether  the  deceased 
partner  had  entered  into  any  contract  for  the  sale  of  the  premises  which  was  binding 
on  his  heir.  The  Master  made  his  report  without  the  articles  being  produced; 
and  certified  that  the  deceased  had  not  entered  into  any  binding  agreement  for  the 
sale  of  the  premises.  It  appears,  however,  from  Reg.  Lib.  1811,  fol.  1248,  that, 
upon  the  hearing  of  exceptions  to  the  Ma.ster's  report,  a  draft  of  the  articles  was  read 
by  consent,  and  Lord  Eldon  declared  that  the  whole  of  the  purchase-money 
[498]  for  the  premises  which  the  surviving  partner  had  agreed  to  pay  to  the  executors 
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of  the  deceased  partner  belonged  to  his  personal  estate.(l)  In  Phillips  v.  Phillip-^ 
[499]  (1  Myl.  &  Keen,  649  ;  see  663),  Sir  John  Leach,  M.E.,  says  that  all  property, 
whatever  may  be  its  nature,  purchased  with  partnership  capital  for  the  purposes  of 
the  partnership  trade,  continues  to  be  partnership  capital,  and  to  have,  to  every  intent, 
the  quality  of  personal  estate  ;  and  that  the  case  of  Tow-nseml  v.  Devaynes  is  a  clear 
decision  to  that  effect.  That  proposition,  however,  is  certainly  laid  down  too 
broadly  ;  and  it  is  evident  that  Sir  John  Leach  was  misled  by  the  imperfect  state- 
ment, to  which  we  have  alluded,  of  the  case  of  Toicnsend  v.  Devaynes.  Moreover,  it 
is  to  be  observed  that  the  proposition  applies  only  to  property  purchased  with  partner- 
ship capital. 

Mr.  Knight  Bruce  and  Mr.  Sharpe,  for  John  Houghton.  The  Plaintiff  can  have 
no  decree,  at  all  events  without  further  inquiry. 

The  cases  of  Randall  v.  liandall  and  Cookson  v.  Cookscm  establish  that  land  does  not 
necessarily  become  personalty  by  being  involved  in  a  partnership  :  but  the  Court  has 
never  said  that,  whether  it  is  or  is  not  impressed  with  the  character  of  personalty, 
depends  on  contract.  The  piece  of  land  in  question  was  bought  for  the  purposes  of 
the  trade.  The  partners  built  upon  it  and  insured  the  buildings.  The  expense  of 
the  buildings  and  of  the  insurance  was  paid  out  of  the  monies  of  the  firm  ;  and  every 
other  expense  that  was  incurred  with  respect  to  it  was  treated  as  part  of  the  expendi- 
ture of  the  firm.  [The  Vice-Chancellor.  Was  the  purchase  coeval  with  the  com- 
mencement of  the  partnership]]  No  :  the  original  partners  first  rented  the  property; 
but  the  trade  never  existed  without  it,  either  as  rented  or  as  [500]  purchased  propert\'. 
When  William  Houghton  died,  James  took  his  brother  John  into  partnership  with 
him.  James  was  heir  to  William  ;  but  he  did  not  claim  William's  share  of  the  land. 
It  was  valued  and  paid  for  by  John  as  part  of  the  partnership  property.  In  1827 
James,  the  father,  died,  having  devised  all  his  property  to  his  surviving  children 
except  James.  His  estate  consisted  in  part  of  the  £800  due  on  the  mortgage  ;  and 
in  May  1831  a  family  arrangement  was  entered  into,  in  pursuance  of  which  James 
and  John  out  of  their  partnership  funds  paid  to  their  brother  and  sisters  their 
shares  of  the  £800,  amounting  together  to  £640  (the  remainder  being  retained 
by  John  as  his  share) ;  and,  on  the  lith  of  May  1831,  the  brother  and  sisters 
reconveyed  the  legal  estate  to  James  and  John  as  joint-tenants  in  fee  ;  consequently, 
James  being  now  dead,  the  whole  legal  estate  has  become  vested  in  John  ;  and,  if 

(1)  The  following  account  of  the  case  cited  above  is  given  by  Mr.  Jacob,  from 
Reg.  Lib.  ubi  supra,  in  a  note  to  his  edition  of  Roper  on  Husband  and  Wife,  vol.  i. 
p.  346.  In  this  case  freehold  paper-mills  and  premises  had  been  purchased  for  the 
use  of  the  partnership  in  which  the  testator  was  engaged.  It  was  stated  by  Devaynes, 
his  partner,  that,  by  a  memorandum  of  agreement  between  them,  on  the  death  of 
either,  the  survivor  was  to  have  the  option  of  purchasing  the  share  of  the  deceased  as 
it  then  stood  ;  and  he  proposed  to  buy  the  testator's  share.  The  executors  accord- 
ingly agreed  to  sell  it  to  him  for  £4700.  This  suit  was  instituted  by  the  executors 
against  Devaynes  and  the  heir  at  law  for  a  specific  performance  of  this  agreement, 
and  praying  that  the  heir  might  join  in  the  conveyance.  The  first  decree  pronounced 
at  the  Rolls  directed  a  specific  performance  without  prejudice  to  the  claim  of  the 
heir.  A  subsequent  order  was  made  by  which,  in  conformity  with  the  principle  of 
the  previous  cases,  it  was  referred  to  the  Master  to  inquire  into  the  circumstances 
under  which  the  premises  were  purchased  and  held,  and  how  much,  if  any,  of  the 
£4700  arose  from  such  part  or  parts  of  the  premises  as  was  or  were  personal  estate  ; 
and  whether  the  testator  entered  into  any  agreement  for  the  sale  of  the  premises 
which  was  binding  on  his  heir  at  law.  The  Master  reported  that  £1300  of  the 
£4700  arose  from  personal  estate,  and  that  no  binding  agreement  for  a  sale  had  been 
entered  into  by  the  testator.  He  stated  that  the  memorandum  alluded  to  by 
Devaynes  had  not  been  found.  It  appears  probable,  however,  that  some  such 
document  was  afterwards  discovered ;  for,  by  the  decree,  the  Lord  Chancellor,  upon 
hearing  the  exceptions,  and  upon  reading  the  affidavit  of  H.  Cooke,  and  the  draft  of 
the  articles  therein  referred  to  (which  were  admitted  to  be  read  by  consent  of  all 
parties),  declared  that  the  whole  of  the  sum  of  £4700  was  part  of  the  personal  estate 
of  the  testator. 
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James's  estate  is  entitled  to  any  beneficial  interest  in  the  propert}'  in  question,  it  is 
on  the  ground  that  the  property  was  involved  in  the  partnership.  That  l)eing  so, 
the  Plaintirt's  bill  is  out  of  Court  ;  for  he  sues,  not  as  the  personal  representative, 
but  as  the  heir  of  James.  It  is  true  that  the  bill  alleges  tliat  James  did  not  either 
execute  or  acquiesce  in  the  deed  of  the  14th  of  May  1831  :  l:)ut  it  is  most  distinctly 
proved  that  he  was  a  party  to  the  family  arrangement,  and  that  he  was  cognizant  of 
and  acquiesced  in  the  deed  :  and  the  PlaintitV  does  not  pray,  by  his  bill,  that  it  may 
be  set  aside.  It  was  not  executed  eitiier  by  James  or  by  John,  because  they  were 
the  grantees  under  it. 

Mr.  Sharpe.  As  the  law  now  stands,  wherever  land  has  been  purchased  out  of 
partnership  property  and  used  for  partnership  purposes,  it  is  converted  into 
personalty  ;  and,  [501]  on  the  dissolution  of  the  partnership,  either  of  the  partners 
may  insist  on  its  being  sold  and  the  proceeds,  after  paying  the  partnership  debts, 
divided  as  part  of  the  property  of  the  partnership.  Townt^cwl  v.  Devai/nc.f,  riiillip^  v. 
PhiUip^,  Broom  v.  Broom  (3  Myl.  vV  Keen,  443),  lUirjh  v.  Brent  (2  Youn.  &  Coll.  268). 
In  riiiUips  v.  I'liillijis  there  were  no  articles  of  partnership,  and  that  case  is  as  similar 
as  can  be  to  the  present.  The  decisions  in  that  and  the  other  cases  are  not  impugned 
either  by  Jlawlall  v.  liandall  or  by  Cookson  v.  Cookson ;  for  in  the  former  the  land, 
though  purchased  out  of  the  partnership  funds,  was  not  used  for  the  partnership 
business  ;  and  in  the  latter  the  land,  though  used  for  partnership  purposes,  was  not 
purchased  with  partnership  property. 

Mr.  Kolt  appeared  for  Thomas  and  Alice  Houghton ;  and  Mr.  Spence,  for 
Susannah  Houghton. 

Mr.  JacolD,  in  reply,  said  that  the  decision  in  Phillips  v.  Phillips  was  contrary  hotli 
to  the  older  and  the  more  recent  authorities  ;  and,  even  supposing  it  to  be  right,  that 
it  did  not  apply  :  for,  in  the  present  case,  the  land  was  not  purchased  out  of  tiic 
partnership  property  :  that,  at  all  events,  there  was  no  pretence  for  Saying  that  the 
laud  was  personalty  after  the  termination  of  the  partnership  ;  all  the  accounts  having 
been  adjusted  and  settled  and  the  concerns  wound  up  without  its  having  been 
found  necessary  to  sell  it.     Cooksan  v.  Cookson  (see  ante,  vol.  viii.  pp.  547,  548). 

The  Vice-Chanxellor  [Sir  L.  Shadwell].  There  is  a  great  mass  of  evidence 
in  this  case ;  and,  before  I  decide  it,  I  will  read  over  the  evidence  and  the  exhibits. 

1502]  Ajiril  15.  The  Vice-Chancellok.  In  this  case  the  Plaintiff' filed  his  bill, 
representing  that  he,  as  the  heir  at  law  of  James  Houghton  the  younger,  was  ontitletl  to 
the  inheritance  of  a  certain  tenement  upon  which  a  mortgage  had  been  made,  and  that 
that  mortgage  ought  to  be  paid  off'  out  of  the  personal  estate  of  the  persons  who  had 
created  it.  Ami  he  represented  in  his  bill  that  James  Houghton,  his  father,  and 
William  Houghton,  his  father's  brother,  in  the  month  of  March  181G,  purchased  the 
tenement  in  question,  and  had  it  conveyed  to  them  as  tenants  in  common  in  the 
usual  way  to  bar  dower;  and  that,  on  the  19th  of  March,  they  made  a  mortgage  in 
fee  of  the  tenement  to  their  father,  James  Houghton  the  elder,  for  the  sum  of  £800, 
which  appears  to  have  been  the  purchase-money  paid  by  them  for  the  tenement. 
Then  the  bill  represented  that  William  Houghton  died  in  the  year  1824,  and  that  the 
equity  of  redemption  in  one  moiety  descentled  on  James,  who  was  the  eldest  brother 
of  William.  It  then  represented  "that  the  fathei',  who  had  the  legal  estate,  devised 
it  so  as  to  vest  it  in  his  two  other  sons,  John  and  Thomas,  and  his  three  daughteis. 
The  bill  then  alleged  that  the  mortgage  was  paid  off',  and  that  the  legal  estate  was 
conveyed  to  James  the  younger  and  to  John;  but  that  James  did  not  acquiesce 
in  that  conveyance.  The  bill  then  stated  the  death  of  James,  and  the  descent  to 
the  present  Plaintiti",  who  is  his  heir  at  law,  of  the  whole  beneficial  interest  in  the 
tenement. 

Now,  to  meet  that  case  (which,  it  is  observable,  was  supported  by  no  proof  whatever, 
except  the  mere  fact  that  the  Plaintiff"  filled  the  character  in  which  he  sued)  this  case 
was  set  up  ;  namely,  it  was,  first  of  all,  said  that  the  tenement  in  question  was 
purchased  by  James  and  William  (who  carried  on  the  liusiness  of  soap  manu-[503]- 
facturcrs)  for  the  purposes  of  their  trade:  that  William  died,  in  the  year  1821, 
without  issue,  unmarried  and  intestate  ;  and  though  his  personal  estate  (that  is  to  say, 
the  clear  residue  of  his  personal  estate)  belonged  in  law  to  his  father,  yet  that  the  father 
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did  not  take  it  to  himself,  but  allowed  it  to  be  shared  amongst  his  other  children.  Ou 
William's  death,  James  took  his  next  brother,  John,  into  partnership  ;  and  that  partner- 
ship continued  until  James's  death.  The  father  himself  died  in  the  year  1827, 
having,  by  his  will,  devised  all  his  real  and  personal  estate  to  John  and  Thomas  and  his 
three  daughters  as  tenants  in  common.  Then,  as  the  bill  states,  this  sort  of  transaction 
took  place,  namely,  the  father  not  having  taken  to  himself  the  personal  estate  of  William, 
it  was  treated  by  William's  brothers  and  sisters  as  if  it  belonged  to  them ;  and,  for 
the  purpose  of  ascertaining  what  was  the  amount  of  the  personal  estate,  a  valuation 
was  made  of  William's  share  in  the  partnership  estate  and  effects,  that  is  to  say,  a 
valuation  was  made  of  all  the  partnership  estate  and  effects,  and  one  moiety  of  the 
valuation  money  was  allotted  as  the  share  of  William.  In  making  that  valuation,  a 
sum  of  £600  was  inserted  for  the  purpose  of  representing  the  beneficial  value  of  the 
tenement  in  question  ;  and  an  account  was  produced  at  the  hearing,  which  certainly 
shews  that  a  sum  of  £600  was  inserted,  as  the  value  of  the  tenement  in  the  account 
of  the  various  things  which,  together,  composed  the  partnership  property.  The  whole 
amount  came  to  £3000 ;  and,  therefore,  the  share  of  each  of  the  brothers  and  sisters 
was  taken  at  £500.  Upon  the  footing  of  that  account  John  paid,  to  his  brother 
Thomas  and  his  three  sisters,  the  sum  of  £500  each,  as  their  shares.  In  the  progress 
of  the  settlement  of  the  affairs  of  the  sons  mixed  together  with  the  affairs  of  the  father, 
John  and  James,  who  carried  on  [504]  the  business  in  partnership  together,  out  of 
their  partnership  funds  paid  off  the  amount  of  the  mortgage,  in  this  way,  namely,  as 
the  father  had  given  his  real  and  personal  estate  to  John  and  Thomas  and  his  three 
daughters,  and  the  sum  which  was  due  on  the  mortgage  was  £800,  the  sum  of  £640, 
which  is  four-fifths  of  £800,  was  paid  to  Thomas  and  his  three  sisters  in  respect  of 
their  shares  of  the  money  due  on  the  mortgage ;  and  John  retained  to  himself  the 
remaining  one-fifth.  In  pursuance  of  that  transaction,  by  indentures  dated  the  13th 
and  14th  of  May  1831,  the  legal  estate  in  the  four-fifths,  which  were  vested  in  Thomas 
and  his  three  sisters,  was  conveyed  to  James  and  John  as  joint-tenants  in  fee.  That 
is  the  conveyance  in  which,  as  the  bill  alleges,  James  did  not  acquiesce. 

A  great  deal  of  evidence  was  entered  into  to  support  the  Defendant's  case  :  many 
exhibits  were  produced  ;  and  as  it  was  impossible  for  me,  at  the  time,  to  go  through 
the  whole  of  them,  I  took  some  time  to  read  them  over  in  order  to  see  what  they 
amounted  to  :  and  the  conclusion  which  I  have  come  to  is  that  the  land  was  purchased 
by  William  and  James  with  money  which  they  had  borrowed  from  their  father  for 
the  purpose  of  making  the  purchase.(l)  It  is  quite  plain,  however,  from  the  evidence, 
that  the  land  was  treated,  in  some  sense,  as  partnership  property :  payments  were 
made  to  the  father  under  the  name  of  rent,  but  obviously  on  account  of  interest ; 
and  a  variety  of  improvements  were  made  on  the  property  at  the  expense  of  the 
partnership ;  and  there  was  evidence  to  shew  that  that  sum  of  £600,  which  was 
inserted  in  the  valuation  that  was  made  of  the  partnership  property  in  order  to  ascer- 
[505]-tain  what  William's  share  amounted  to,  was  inserted  with  reference  to 
improvements  on  the  land  which  cost  that  sum,  and  which,  therefore,  might  very  fairly 
be  considered  as  the  value  of  the  property,  when  it  is  considered  that  the  property 
Itself  was  mortgaged  for  the  whole  amount  of  the  original  purchase-money. 

In  my  opinion,  however,  it  is  not  at  all  a  material  circumstance  to  ascertain  that 
the  sum  mentioned  in  the  valuation  as  being  the  value  was  really  the  full  value.  It 
appears  that  some  of  the  parties  disputed  the  accuracy  of  the  valuation ;  and  there  is 
complete  evidence  that  Thomas  Houghton  was  dissatisfied  and  did  not  think  that  the 
account  was  made  out  large  enough  ;  but  the  material  fact  is  this,  namely,  that,  for 
the  purpose  of  dividing  the  personal  estate  of  William,  the  value  of  that  property 
which  was  in  its  nature  real  was  included  ;  and  that  John,  acting  upon  the  supposition 
that,  by  means  of  payments  according  to  the  account,  he  should  acquire  the  personal 
property  of  William  (at  least  all  the  shares  which  his  brother  Thomas  and  his  sisters 
had),  did  make  payments  to  them  out  of  his  own  money.  It  is  also  proved  that 
James  knew  what  was  going  forward,  and  that  that  sum  which  was  actually  paid,  and 
appears  to  have  been  the  amount  of  the  purchase-money  minus  John's  share  of  it,  was 

(1)  The  Defendants  admitted  in  their  answers  that  the  £800  was  borrowed  from 
James  Houghton,  the  father. 
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paid  by  a  cheque  on  the  partnership,  or,  in  other  words,  out  of  the  partnership  assets  ; 
so  that  James,  who  at  that  time  was  carrying  on  the  business  in  partnership  with  his 
brother  John,  did  allow  a  portion  of  the  partnership  assets  to  be  applied  for  the 
purpose  of  paying  off  the  mortgage. 

Now  I  confess  that  I  do  not  think  that  this  case  stands  on  the  proposition  which 
was  stated  so  very  [506]  plainly  and  broadly  by  Sir  John  Leach  in  the  case  of  Phillips 
V.  Phillips :  but  the  question  before  me  is  this,  whether  I  have  not  sufficient  evidence 
of  the  dealings  between  James  and  John  with  regard  to  this  real  estate  (in  which,  as 
real  estate,  James  then  had  the  sole  interest)  to  shew  that  James  consented,  as 
regarded  John,  that  it  should  be  treated  as  partnership  property :  and  my  opinion  is 
that  the  e\'idence  does  amount  to  that. 

I  have  this  further  observation  to  make,  namely,  that,  by  the  mode  of  conveyance 
which,  it  appears,  was  adopted  in  May  1831,  in  consequence  of  directions  given  by 
James  as  well  as  by  John,  tbe  legal  estate  in  four-fifths  of  the  property  was  conveyed 
to  James  and  John  as  joint-tenants ;  so  that  this  eftect  was  produced  at  all  events, 
namely,  that,  independent  of  any  question  of  equity,  four-fifths  of  the  whole  property 
in  question  belonged  to  John.  The  dispute,  therefore,  in  this  Court  is,  in  reality, 
about  the  remaining  one-fifth  only  ;  and,  with  respect  to  that  one-fifth,  my  opinion  is 
that  there  are  circumstances  which  make  it  imperative  upon  the  Court  to  declare  that, 
as  between  James  and  the  Plaintiff  who  represents  him  as  his  heir,  and  John,  the 
estate  is  to  be  considered  as  personal  estate. 

My  opinion  further  is  that  this  bill  has  been  filed  in  utter  ignorance  of  the  truth 
of  the  case.  The  allegation  in  the  bill  that  James  never  acquiesced  in  the  indentures 
of  May  1831  turns  out  to  be  utterly  groundless.  If  that  allegation  had  been  proved, 
still,  if  the  effect  of  that  conveyance  had  been  fully  considered  and  those  facts 
ascertained,  which  they  might  have  been  by  applying  either  to  Thomas  Houghton  or 
to  the  attorney  who  acted  for  all  parties  in  their  tran.sactions  amongst  themselves,  it 
would  have  appeared  that,  with  respect  to  a  [507]  large  portion  of  the  estate,  no  claim 
could  be  supported. 

My  opinion,  therefore,  is  that  I  must  dismi-ss  the  bill  with  costs. 


[507]    Archer  v.  Slater.     1841. 

Copyholds.     Will. 

The  probate  of  a  will  is  not  a  sufficient  authentication  of  it,  so  far  as  it  relates  to 
copyholds. 

In  the  course  of  the  argument  in  this  case  (reported  ante,  vol.  x.  p.  624),  The 
Vice-Chancellor  said  that  he  knew  of  no  case  in  which  the  Court  had  established  a 
will  relating  to  copyholds  ;  and  that  he  had  always  understood  that  if  a  copyholder 
surrendered  his  tenements  to  the  use  of  his  will,  and  then  made  an  instrument  which 
the  Ecclesiastical  Court,  on  his  death,  admitted  to  probate,  the  probate  copy  was 
sufficient  to  guide  the  uses  of  the  surrender. 

Lord  Eldon,  however,  in  Jervoise  v.  The  Duke  of  Northumberland  (1  Jac.  &  Walk. 
570.  See  Phill.  on  Evidence,  tit.  Probate),  said  :  "  This  being  a  devise  of  copyhold 
estates,  if  it  is  a  good  will  of  personal  estate,  it  will  be  a  good  will  of  copyhold  estates. 
I  do  not  know  whether  it  has  been  proved  as  this  Court  requires ;  but  it  is  admitted. 
I  say  so,  because  I  do  not  take  it,  according  to  the  old  course  of  the  Court,  that  the 
fact  of  the  probate  of  a  will  in  the  Ecclesiastical  Court  was  evidence  that  copyhold 
estates  would  pass  by  it :  but  here  the  heir  at  law  (1)  admits  it." 

(1)  The  copyholds  were  descendible  according  to  the  course  of  descent  at  common 
law. 

Wills  relating  to  personal  estate  must  be  now  executed  in  the  same  manner  as 
wills  relating  to  real  estate.  But  it  is  apprehended  that  the  Courts  of  law  and 
Equity  will  not  admit  the  probate  copy  as  evidence  of  a  devise. 

V.-C.  rv.— 31* 
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[508]    Bankes  V.  The  Baroness  Le  Despencer,  an  Infant,  and  Others. 
Jan.  14,  24,  25,  Feb.  13,  1843. 

[S.  C.  10  Sim.  576;  59  E.  R.  739  (with  note);  7  Jur.  210.] 

Exeaitffry  Trust. 

Estates  settled  so  as  to  go  along  with  a  barony  in  fee. 

Form  of  settlement  approved  of  by  the  Court,  in  pursuance  of  a  direction  contained 
in  a  deed  executed  by  the  late  Lord  Le  Despencer,  that  his  estates  should,  so  far 
as  the  law  would  allow,  be  strictly  settled  after  his  death,  so  as  to  go  along  with 
the  baronial  dignity  of  Le  Despencer  (which  was  a  barony  in  fee),  and  be  held  and 
enjoyed  by  the  person  for  the  time  being  possessed  of  the  same  dignity  for  the 
support  thereof,  so  long  as  the  person  possessed  of  the  same  dignity  should  be  a 
lineal  descendant  of  the  late  lord,  but  with  a  provision  that  in  case  the  dignity 
should,  at  any  time  or  times  within  the  limits  prescribed  by  law  for  strict  settlements, 
be  suspended  or  in  abeyance,  the  rents  and  profits  of  the  same  estates  should, 
during  the  continuance  of  every  such  suspension  or  abeyance,  be  equally  divided 
amongst  the  co-heirs  per  stirpes  of  the  person  or  persons  respectively  by  reason  of 
whose  death  or  deaths  without  issue  male  such  suspension  or  abeyance  should  be, 
for  the  time  being,  occasioned. 


"&' 


By  the  order  made  at  the  hearing  of  this  cause  for  further  directions  on  the  10th 
of  March  1840  (see  ante,  vol.  x.  p.  576),  it  was  referred  to  the  Master  to  approve  of 
a  proper  settlement  to  be  made  of  the  manors,  estates,  hereditaments  and  premises 
comprised  in  the  indentures  of  the  7th  and  8th  days  of  August  1826,  upon  the  uses 
and  trusts  and  according  to  the  directions  expressed  concerning  the  same,  in  and  by 
the  indenture  of  the  8th  of  August  1826  :  and  the  Master  was  to  state  the  same  to 
the  Court. 

On  the  6th  of  July  1842  the  Master  reported  that,  the  draft  of  a  settlement  having 
been  laid  before  him  on  behalf  of  the  Plaintiff',  he  had  perused  and  settled  and  did 
approve  of  the  same  as  a  proper  settlement  to  be  made  of  the  manors,  estates,  &c., 
comprised  in  the  indentures,  upon  the  uses,  &c.,  before  mentioned  :  such  settlement 
being  by  indenture  intended  to  be  made  between  the  Plaintiff",  William  John  Bankes, 
of  the  first  part,  the  Defendant,  the  Baroness  Le  Despencer,  of  the  [509]  second  part, 
the  Earl  of  Falmouth,  George  Bankes,  Esq.,  and  Lord  James  O'Bryen  of  the  third  part. 
The  Master  further  reported  that  it  had  been  submitted  to  him  on  behalf  of  the 
Defendants,  Adelaide  Stapleton,  Anne  Byam  Stapleton,  Jane  Eliza  Stapleton  and 
Maria  Catherine  Stapleton,  infants  (the  daughters  and  only  issue  of  Miles  John 
Stapleton,  deceased,  the  late  Lord  Le  Despencer's  third  son),  by  Lord  James  O'Bryen 
their  guardian,  that  the  draft  settlement  should  contain  clauses  for  the  appointment  of  a 
protector  or  protectors  of  the  settlement  during  the  lives  of  the  respective  persons  who  were- 
to  have  life-estates,  pursuant  to  and  according  to  the  terms  of  the  32d  section  of  the 
statute  3  &  4  Will.  4,  c.  74  (for  the  abolition  of  fines  and  recoveries,  &c.) ;  and  also- 
that  a  term  of  years  determinable  with  such  lires  and  the  expiration  of  21  years  from  the 
death  of  the  survivor  of  such  tenants  fw  life  should  l)e  limited,  and  trusts  declared  to  effect  the 
purposes  directed  with  respect  to  the  rents  and  jtrofits  during  suspension  or  abeyance  of  the 
baronial  dignity  of  Le  Despencer,  instead  of  the  shifting  proviso  inserted  in  the  draft  indenture.. 
But  he  was  of  opinion  that,  regard  being  had  to  the  draft  as  prepared,  the  same  was 
unnecessary.  And  it  having  been  submitted  to  him  on  the  part  of  the  last-named 
Defendants  that,  after  the  conveyance  by  the  Plaintiff'  William  John  Bankes,  as  the 
surviving  trustee  of  the  indenture  of  the  8th  day  of  August  1826,  to  the  trustees 
proposed  to  be  appointed  by  the  draft  deed  of  all  the  estates  comprised  in  the 
indenture  of  the  8th  day  of  August  1826,  the  words  following,  that  is  to  say, 
"  and  all  other  hereditaments  which  are  liable  to  the  trust  fen-  settlement  contained  in  the  said  last- 
mentioned  indenture  of  release,"  ought  to  be  inserted  ;  and  also  that  a  clause  ought  to  be  inserted 
giving  the  Court  of  Chancery  poicer  to  alter,  var//  and  explain  the  limitations  of  the  proposed 
deed  of  settle-[510]-ment :  and  such  additions  being  assented  to  by  the  Plaintiff  and 
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by  the  Defendant  the  Baroness  Le  Despencer,  he  had  inserted  such  additions  in  the 
draft :  but,  such  additions  being  objected  to  on  the  part  of  the  Defendant,  Sir  Francis 
Jarvis  Stapleton  (the  late  lord's  youngest  and  only  surviving  son),  he  was  of  opinion 
that  it  would  be  more  accurate  in  point  of  form  to  omit  the  first  of  the  before- 
mentioned  additions  ;  and,  with  respect  to  the  second  of  such  additions,  he  was  of 
opinion  that  such  a  clause  as  that  proposed  might  be  found  useful ;  but  it  was  alle"ed 
by  the  Defendant,  Sir  F.  J.  Stapleton,  that  the  insertion  of  such  a  clause  was  not 
warranted  by  the  order  of  the  10th  of  March  1840. 

The  draft  approved  of  by  the  Master  purported  to  be  a  conveyance  by  the 
Plaintifl"  to  the  Earl  of  Falmouth,  George  Bankes  and  Lord  James  O'Bryen,  their 
heirs  and  assigns,  of  all  the  manors  or  lordships,  capital,  messuage  or  castle  "and  other 
messuages,  park,  farm,  lands,  meadows,  coppices,  woods  and  wood-grounds,  cottages, 
buildings  and  other  hereditaments  in  the  indentures  of  the  7th  and  8th  of  August 
1826,  mentioned  and  referred  to,  and  thereby  conveyed  or  expressed  so  to  be,  together 
with  their  rights,  royalties,  &c. ;  and  all  other  hereditaments  which  were  liable  to  the  trust 
for  settlement  contained  in  the  last-mentioned  indenture  ;  to  the  use  of  the  Baroness  Le 
Despencer  for  her  life,  without  impeachment  of  waste,  to  the  use  of  trustees  during 
her  life,  in  trust  to  preserve,  &c.,  to  the  use  of  her  first  and  other  sons  successively 
in  tail,  to  the  use  of  her  daughters  equally  as  tenants  in  common  in  tail,  with  cro-ss- 
limitations  between  or  amongst  them  in  tail,  and  if  she  should  have  only  one  daughter, 
to  the  use  of  that  only  daughter  in  tail  ;  to  the  use  as  to  one-fourth  part  of  the 
manors,  &c.,  of  Adelaide  Stapleton  [511]  for  her  life,  without  impeachment  of  waste, 
to  the  use  of  the  trustees  during  her  life,  in  trust  to  preserve,  &c.,  to  the  use  of  her 
sons  and  daughters  for  the  same  estates  as  were  expressed  to  be  given  to  the 
Baroness's  sons  and  daughters  respectively  ;  and  as  to  two  other  fourth  parts,  to  uses 
in  favour  of  Anne  Byam  Stapleton  and  Jane  Eliza  Stapleton,  and  their  sons  and 
daughters,  similar  to  the  uses  in  favour  of  Adelaide  Stapleton  and  her  sons  and 
daughters  respectively  ;  and  as  to  the  remaining  fourth  part  to  the  use  of  Maria 
Catherine  Stapleton  in  tail.(l)  The  draft  then  provided  that,  in  case  of  the  failure 
or  determination  of  the  uses  thereinbefore  declared  as  to  the  shares  of  any  of  the 
four  last-mentioned  young  ladies,  their  shares,  as  well  original  as  surviving  or 
accruing,  should  go  to  the  three  others  of  them  and  their  issue  for  the  same  estates, 
&c.,  as  were  thereinbefore  limited  with  respect  to  their  original  shares  ;  and  it 
declared  uses  of  the  entirety  of  the  manors,  &c.,  after  the  failure  or  determination 
of  all  the  uses  thereinbefore  limited,  in  favour  of  Sir  Francis  Jarvis  Stapleton  and 
his  sons  and  daughters,  similar  to  those  in  favour  of  the  Baroness  Le  Despencer  and 
her  sons  and  daughters  respectively. (2) 

At  the  end  of  the  limitations  the  shifting  proviso  was  inserted.  It  was  as 
follows  : — 

"  Provided  always,  and  it  is  hereby  declared  and  agreed  that,  notwithstanding  some 
of  the  limitations  [512]  hereinbefore  contained  are  made  to  several  persons  as  tenants 
in  common,  or  applicable  to  undivided  parts  or  shares  of  and  in  the  said  manors  and 
hereditaments  hereby  settled,  the  object  and  intent  of  the  settlement  hereby  made, 
is  to  limit  the  entirety  of  the  same  manors  and  hereditaments  as  far  as  the  law  will 
permit,  so  as  to  accompany  the  dignity  of  Le  Despencer  as  long  as  the  person 
possessed  of  the  same  dignity  shall  be  a  lineal  descendant  of  the  said  Thomas  Lord 
Le  Despencer,  in  pursuance  of  the  direction  in  that  behalf  contained  in  the  said 
recited  indenture  of  appointment  and  release  of  the  8th  day  of  August  1826  ;  and 
the  said  limitations  to  tenants  in  common,  or  applicable  to  undivided  parts  or  shares, 
are  made  upon  the  assumption  that,  at  the  respective  times  at  which  the  same  are 
limited  to  take  effect  in  possession,  the  said  dignity  will  be  in  abeyance  ;  and, 
therefore,  in  order  the  better  to  effect  the  said  object  and  intent  of  this  settlement, 
it  is  hereby  further  declared  and  agreed  that  in  case  (but  only  during  the  lives  of  the 
several   descendants  of  the  said  Thomas,  late  Lord  Le  Despencer,  to  whom  estates 

(1)  This  young  lady  was  born  after  the  late  Lord  Le  Despencer's  death. 

(2)  There  were  several  other  lineal  descendants  of  the  late  Lord  Le  Despencer, 
and  the  draft  contained  limitations  in  their  favour  :  but  for  the  purposes  of  this  report 
it  was  not  necessary  to  state  them. 
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for  their  lives  respectively  are  hereinbefore  limited,  and  the  life  of  the  longest  liver  of 
the  same,  and  the  term  of  21  years  to  be  computed  from  the  day  next  before  the  day  of 
the  decease  of  such  longest  liver),  at  the  time  or  respective  times  at  which  the  said 
manors  and  hereditaments  hereby  settled  shall,  under  the  limitations  of  these  presents, 
become  vested  in  possession  in  any  two  or  more  of  such  lineal  descendants  in 
undivided  shares,  the  said  dignity  shall  not  be  in  abeyance,  or  in  case  at  any  time  or 
times  during  the  limited  period  hereinbefore  mentioned,  and  while  after  the  said 
manors  and  hereditaments  shall  have  so  become  vested  in  possession  in  undivided 
shares  as  aforesaid,  the  said  dignity  shall  be  in  abeyance,  and  such  abeyance  shall  be 
determined  [513]  by  the  prerogative  of  the  Crown  or  otherwise,  in  favour  of  any 
one  person  being  a  lineal  descendant  of  the  said  Thomas,  late  Lord  Le  Despencer, 
then  and  in  either  of  the  said  cases,  and  so  often  as  the  same  shall  happen  during  the 
limited  period  aforesaid,  the  several  uses  and  limitations  hereinbefore  limited  and 
contained  shall  cease  and  determine,  and  the  entirety  of  the  said  manors  and 
hereditaments  with  their  appurtenances  shall,  thereupon,  become  vested  in  the 
person  in  whom  the  said  barony  or  dignity  shall  become  vested  by  the  determination 
of  such  abeyance  in  her  or  his  favour  or  otherwise,  for  such  and  the  like  estate  in 
po.ssession,  and  with  such  and  the  like  remainders  and  limitations  over  as  the  same 
manors  and  other  hereditaments,  or  any  part  or  share  thereof,  are  or  is  limited  and 
assured  to,  or  would  have  become  vested  in  her  or  him  under  and  by  virtue  of  the 
limitations  hereinbefore  contained  :  and  if  the  case  provided  for  as  aforesaid  shall, 
during  the  period  aforesaid,  happen  more  than  once,  then  this  provision  shall  be 
applicable  and  operate  toties  quoiies." 

Then  followed  the  clause  which  was  referred  to  in  the  Master's  report  as  the  clause 
giving  the  Court  of  Chancery  power  to  alter,  vary  and  explain  the  limitations  of  the 
proposed  deed  of  settlement.     It  was  thus  expressed  : — 

"  Provided  always  that,  notwithstanding  the  uses,  trusts,  powers  and  limitations 
hereinbefore  contained,  and  in  order  and  to  the  intent  that  such  uses,  trusts,  powers 
and  limitations  as  are  hereinbefore  contained  may,  under  the  authority  and  by  the 
direction  of  her  Majesty's  High  Court  of  Chancery,  be  altered,  varied,  explained, 
enlarged  or  revoked  in  such  manner  and  to  such  extent  as  the  said  Court  shall  decree 
or  order  in  [514]  case  the  same  Court  shall,  upon  or  according  to  the  true  construction 
of  the  said  recited  trust  or  direction  for  settlement  of  the  said  trust  estates,  think 
proper  or  deem  it  expedient  to  decree  or  order  any  such  alteration,  variation, 
explanation,  enlargement  or  revocation,  it  is  hereby  agreed  and  declared  between 
and  by  the  said  parties  hereto,  that  it  shall  be  lawful  for  the  trustees  or  trustee, 
at  any  time  or  times  hereafter  during  the  life  of  the  survivor  of  the  persons  hereby 
made  tenants  for  life,  or  within  21  years  next  after  his  or  her  death,  and  under  the 
authority  and  by  the  direction  of  and  in  obedience  to  any  decree  or  order  of  the  said 
Court  of  Chancery  (but  not  otherwise)  by  any  deed  or  deeds,  instrument  or  instru- 
ments in  writing  to  be  sealed  and  delivered  by  the  same  trustees  or  trustee  in  the 
presence  of  and  attested  by  two  or  more  credible  witnesses,  to  alter,  vary,  explain, 
enlarge  or  revoke  all  or  any  of  the  uses,  estates,  trusts,  powers  and  limitations 
hereinbefore  limited,  created,  expressed,  declared  and  contained  of  and  concerning 
the  said  manors,  hereditaments  and  premises  hereinbefore  expressed  to  be  hereby 
released,  or  any  of  them,  and  by  the  same  or  any  other  deed  or  deeds,  instrument  or 
instruments  in  writing  to  be  sealed  and  delivered  and  attested  as  aforesaid,  to  limit, 
declare,  direct  or  appoint  such  new  or  other  use  or  uses,  estate  or  estates,  trusts  and 
powers  as  shall  be  decreed  or  ordered  by  the  said  Court  of  Chancery  to  be  limited, 
declared,  directed  or  appointed." 

The  cause  was  now  brought  on  to  be  heard  for  further  directions.  Exceptions 
were  not  taken  to  the  Master's  report,  as  it  stated  the  grounds  on  which  the  draft  of 
the  settlement  was  objected  to. 

Mr.  FoUett  appeared  for  the  Plaintiff. 

[515]  Mr.  Anderdon  and  Mr.  Lee,  for  the  Misses  Stapleton,  the  daughters  of  the 
late  Miles  John  Stapleton.  The  mode  of  settlement  which  the  Master  has  approved 
of  is  subject  to  this  observation,  namely,  that  all  the  limitations  may  be  speedily 
defeated  :  for,  as  soon  as  the  baroness  has  a  son  who  shall  attain  21,  her  husband 
may  prevail  on  her  and  her  son  to  join  in  putting  an  end  to  the  limitations.     The 
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estates  ought  to  be  settled  so  as  to  put  it  out  of  the  baroness's  power  to  defeat  the 
limitations.  Before  the  passing  of  the  late  Act  for  Abolishing  Fines  and  Recoveries 
that  object  might  have  been  effected  by  limiting  the  estates  to  the  baroness  for  a 
term  of  years  determinable  on  her  death,  and  giving  the  first  estate  of  freehold  to 
trustees.  That  course  was  suggested  hy  Sir  A.  Hart,  V.-C,  in  IVoolmore  v.  Burrmus 
(ante,  vol.  i.  p.  512).  There  a  testator  directed  the  residue  of  his  fortune  to  be  laid 
out  in  land  as  contiguous  as  practicable  to  Stradone  in  the  county  of  Cavan,  Ireland, 
to  be  added  and  closely  entailed  to  the  family  estate  then  in  the  possession  of  his  relative, 
Thomas  Burrows.  It  appeared  that  the  estate  to  which  the  testator  alluded  was 
settled  on  Thomas  Burrows  for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male  :  and  part  of  the  testator's  residuary  estate  having  been  laid  out  in  the  purchase 
of  lands,  it  was  referred  to  the  Master  to  approve  of  a  proper  settlement  of  them, 
upon  the  uses  and  trusts,  and  according  to  the  directions  of  the  will.  The  Master 
approved  of  a  settlement  by  which  the  purchased  estates  were  limited  to  Thomas 
Burrows  for  life,  with  remainder  to  trustees  to  preserve,  &c.,  with  remainder  to  Robert, 
the  son  of  Thomas  (who  was  born  in  the  testator's  lifetime),  for  life,  with  [5163 
remainder  to  trustees  to  preserve,  &c.,  with  remainder  to  his  first  and  other  sons  in 
tail  male.  Some  of  the  parties  excepted  to  the  report ;  and  after  the  exceptions  had 
been  argued.  Sir  A.  Hart  said:  "I  do  not  think  the  limitations  imposed  by  the 
Master  on  Thomas  and  his  issue  are  more  strict  than  they  ought  to  be  ;  and  there 
is  one  point  in  which  I  think  the  Master  ought  to  have  fettered  the  power  of  Thomas 
to  alienate  the  testator's  estate  more  than  he  has  done.  As  the  limitations  stand, 
Thomas  having  the  estate  of  freehold  in  possession,  by  joining  with  any  tenant  in 
tail,  may  bar  the  remainders  and  alien  the  estate  ;  which  would  be  obviously  incon- 
sistent with  the  general  intent  of  the  testator.  If  the  Master  bad  limited  the  first 
estate  of  freehold  to  trustees  and  their  heirs,  during  the  life  of  Thomas,  in  trust  for 
him  (a  course  now  frequently  adopted  in  family  settlements),  Thomas  would  be 
disabled  by  any  act  during  his  life  to  alien  the  estate  ;  and  so  far  the  testator's 
estate  would  remain  closely  entailed.  Such  a  limitation  would  effectuate  the  clear 
intention  of  the  testator  of  preventing  an  alienation  of  his  own  estate,  which  must 
be  implied  to  have  been  as  much  his  object  as  preventing  an  alienation  of  the 
Stradon  estate.  I  therefore  think  the  limitations  in  favour  of  Thomas  should  be 
varied  by  vesting  the  first  estate  of  freehold  in  trustees  during  his  life  in  trust 
for  him,  without  impeachment  of  waste  ;  and  the  other  limitations  are  proper." 
We  are,  therefore,  sanctioned  by  Sir  A.  Hart,  when  we  urge  the  Court  to  provide 
against  the  consequences,  which,  as  we  have  pointed  out,  are  likely  to  follow  from 
adopting  the  mode  of  settlement  which  has  been  approved  of  by  the  Master.  The 
plan,  however,  of  making  the  first  taker  under  the  settlement  tenant  for  a  terra 
of  years  determinable  on  his  or  her  decease  would  not,  as  the  law  now  stands, 
[517]  have  the  desired  effect ;  for  the  22d  section  of  the  Act  for  Abolishing  Fines  and 
Recoveries  makes  the  termor  the  protector  of  the  settlement ;  so  that  it  vests  the 
protectorship  in  a  person  whose  interest  it  is  not  to  preserve  the  limitations  of  the 
settlement.  But  the  32d  section  of  the  Act  contains  a  provision  by  which  the  object 
of  that  plan  may  be  still  attained.  That  section  empowers  the  settlor  to  appoint  any 
number  of  persons,  not  exceeding  three,  to  be  protector  of  the  settlement  in  lieu  of 
the  person  who,  but  for  that  section,  would  have  been  the  protector,  and  either  for 
the  whole  or  any  part  of  the  period  for  which  such  person  would  have  continued 
protector ;  and,  by  means  of  a  power  to  be  inserted  in  the  settlement,  to  perpetuate, 
during  the  whole  or  any  part  of  such  period,  the  protectorship  of  the  settlement  in 
any  one  person  or  number  of  persons  in  esse  whom  the  donee  of  the  power  shall  think 
proper  to  appoint  protector  in  the  place  of  any  one  person  or  number  of  persons  who 
shall  die  or  shall  relinquish  his  or  their  office  of  protector  ;  provided  that  the  number 
of  persons  composing  the  protector  never  exceed  three.  This  provision  is  in  lieu  of 
doing  that  which  Sir  A.  Hart,  in  the  case  referred  to,  says  ought  to  have  been  done, 
and  which  the  Act  has  rendered  impracticable,  or,  at  least,  ineffectual.  Mr.  Fearne, 
in  his  Essay  on  Contingent  Remainders  (p.  117,  6th  edit.),  says  :  "In  the  last  cited 
case,  that  of  The  Earl  of  Stamford  v.  Sir  John  Hohart  (1  Bro.  P.  C.  288)  was  resorted 
to  in  order  to  shew  that  the  Court  was  not  tied  up  to  the  rules  of  law  in  cases  of 
executory  trusts ;  and,  though  such  case  does  not  rank  as  one  of  those  in  which  the 
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Court  of  Chancery  has  deviated  from  the  rule  in  Shelley's  case,  because  the  limitation 
to  the  heirs  male  of  the  body  there  was  preceded  only  by  a  term  of  years  and  not 
by  a  life-estate  in  the  ancestor,  yet  it  [518]  is  one  of  the  cases  in  which  the  Court 
has  executed  a  trust  for  heirs  male  in  a  course  of  strict  settlement  on  first  and  other 
sons  successively  in  tail  male.  At  the  same  time,  it  is  a  strong  and  leading  authority 
for  the  corrective  interposition  of  equity  in  modelling  the  limitations  of  executory 
trusts  in  wills,  no  less  than  in  marriage  articles,  in  such  a  manner  as  to  substantiate 
the  apparent  intention."  The  case  alluded  to  by  Mr.  Fearne  was  as  follows  : — A 
testator  devised  his  estates,  in  remainder  after  his  wife's  decease,  to  trustees,  and 
directed  them,  after  his  wife's  decease,  to  convey  his  estates  to  the  use  of  his  grand- 
daughter and  her  husband  for  their  lives  and  the  life  of  the  survivor  of  them ; 
remainder  to  her  first  son  for  99  years,  if  he  should  so  long  live ;  remainder  to  the 
heirs  male  of  the  body  of  such  first  son  ;  remainder  to  every  other  son  of  his  grand- 
daughter for  99  years,  if  every  such  son  should  so  long  live ;  remainder  to  the  heirs 
male  of  every  of  them  successively ;  each  son  to  take  for  99  years,  with  immediate 
remainder  to  his  heirs  male.  At  the  testator's  death  his  granddaughter  had  no  issue 
male.  Afterwards  an  Act  of  Parliament  was  obtained,  which  enacted  that  the  estates 
should  go  unto  and  be  held  and  enjoyed  by  such  person  and  persons,  and  for  such 
estates  and  interests,  as  in  the  will  expressed ;  and  the  trustees  were  empowered  to 
convey  the  estates  immediately  unto  such  person  and  persons,  and  for  such  estate  and 
estates  as  the  same  were,  by  the  will,  limited  and  appointed  to  be  conveyed,  as  if  the 
testator's  widow  were  dead.  After  the  decease  of  the  granddaughter  and  her  husband, 
upon  a  bill  filed  by  their  only  son,  the  trustees  were  directed  to  convey  the  lands 
according  to  the  will  and  the  words  of  the  Act  of  Parliament.  And  a  draft  of  con- 
veyance being  accordingly  settled  by  the  Master  to  trustees  and  their  heirs  to  the 
uses  in  the  will  and  Act  of  Parliament  expressed,  the  Plaintiff  excepted  to  it,  for 
[519]  that  the  premises  ought,  at  least,  to  have  been  limited  to  the  use  of  the  trustees 
and  their  heirs,  and  only  in  trust  for  such  person  and  persons,  and  such  estate  and 
estates,  as  were  by  the  will  and  Act  of  Parliament  limited ;  whereby  the  legal  estate 
might  be  vested  in  the  trustees  for  the  better  preservation  of  the  contingent  limita- 
tions, which  otherwise,  as  the  draft  was  prepared,  were  liable  to  be  destroyed  and 
the  testator's  intention  defeated.  Upon  hearing  the  exception,  Lord  Chancellor 
Cowper  declared  that,  in  matters  executory,  as  in  cases  of  articles  or  a  will  directing 
a  conveyance,  where  the  words  of  the  articles  or  will  were  improper  or  informal,  the 
Court  would  not  direct  a  conveyance  according  to  such  improper  or  informal  expres- 
sions ;  but  would  order  the  conveyance  to  be  made  in  a  proper  and  legal  manner,  so 
as  might  best  answer  the  intent  of  the  parties ;  and  in  that  case  his  Lordship  con- 
ceived the  true  intent  of  the  will  to  be  that  the  estates  should  be  secured,  as  far  as 
the  rules  of  law  would  admit,  to  the  issue  male  of  the  devisee,  and  that  it  was  designed 
to  be  as  strict  a  settlement  as  possible  by  law.  His  Lordship  therefore  decreed  that, 
in  the  conveyance,  where  the  estates  were  limited  in  use  to  the  Plaintiff  for  99  years, 
if  he  should  so  long  live,  there  should  be  a  limitation  over  to  trustees  and  their  heirs, 
during  his  life,  to  preserve  the  contingent  uses  in  remainder,  and  then  to  the  first  and 
other  sons  of  the  Plaintiff  in  tail  male  successively.  Upon  an  appeal  to  the  Lords 
from  the  last  decree,  it  was  contended  that  the  Act  of  Parliament,  which  was  so  very 
expre.ss  in  confirming  the  estates  appointed  by  the  will,  could  never  intend  that  a 
Court  of  Equity  should  have  power  to  direct  a  conveyance  to  other  uses  than  were 
mentioned  in  the  will ;  but  the  decree  complained  of  did  so,  and  was  therefore  repug- 
nant  both  to  the  will  and  to  the  Act  of  Parliament,  as  well  as  to  the  former  [520] 
decree.  To  this  it  was  answered  that,  in  cases  of  executory  articles  for  the  settling 
of  estates,  it  was  usual  for  Courts  of  Equity  to  help  informalities  and  supply  defects ; 
especially  when  the  things  supplied  were  necessary  to  support  the  main  intent  of  the 
parties,  and  to  carry  such  articles  into  execution  according  to  that  intent  so  far  as  it 
might  agree  with  law,  though  not  strictly  according  to  the  words  of  the  articles  ;  and, 
a  fmiiori,  would  Courts  of  Equity  do  so  in  the  case  of  a  will  where  the  same  was  only 
executory  by  a  conveyance  to  be  made  ;  that  the  Act  of  Parliament  made  no  altera- 
tion in  the  will  in  the  point  in  question  ;  it  only  hastened  the  time  for  the  trustees 
to  convey  even  in  the  lifetime  of  the  testator's  widow ;  but,  in  all  other  respects,  it 
confirmed  the  will,  and,  being  strictly  relative  to  it,  the  intent  of   the  will  ought 


U  SIM.  521.  BANKES    V.    LE    DESPENCER  975 

to  be  the  rule   of   the   conveyance.     The   decree  was   accordingly  affirmed   by  the 
Lords. 

We  now  come  to  the  second  point  in  this  case.     It  arises  on  the  trust  or  direction 
contained  in  the  indenture  of  the  Sth  of  August  1826,  that,  in  the  settlement  thereby 
directed  to  be  made,  there  should  be  inserted  a  provision  that  in  case  the  dignity  of 
Le  Despencer  should,  at  any  time  or  times  within  the  limits  prescribed  by  law  for 
strict  settlements,  be  suspended  or  in  abeyance,  the  rents  of  the  estates  should,  during 
the  continuance  of  every  such  suspension  or  abeyance,  be  equally  divided  amongst 
the  co-heirs, /ler  stirpes,  of  the  person  or  persons  respectively,  by  reason  of  whose  death 
or  deaths  such  suspension  or  abeyance  should  be  for  the  time  being  occasioned.     At 
the  former  hearing  of  this  cause  that  trust  was  attacked  as  tending  to  a  perpetuity ; 
and  it  was  said  that  it  was  impossible  to  carry  it  into  execution.     Your  Honor, 
however,  was  of  a  dif-[521]-ferent  opinion  ;  and,  in  answer  to  the  objections,  thus 
expressed  yourself :  "  Suppose  that  the  settlement  were  to  be  made  in  this  form : 
namely,  that  the  estates  were  to  be  limited  to  trustees  for  a  term  of  1000  years, 
determinable  at  the  end  of  21  years  from  the  death  of  the  survivor  of  all  the  persons 
in  esse  at  the  time  of  the  late  Lord  Le  Despencer's  death  and  then  capable  of  succeed- 
ing to  the  dignity,  and  that,  subject  thereto,  the  estates  were  then  limited  to  the 
different  persons  so  in  esse  and  capable  of  succeeding  to  the  dignity,  for  their  lives 
successively,  with  remainder  to  their  sons  in  tail,  with  remainder  to  their  daughters 
in  tail ;  and  that  then  the  trusts  of  the  terra  of  1000  years  were  declared  to  be  that, 
in  the  event  of  there  being  any  abej^ance  such  as  is  here  contemplated,   the  rents 
should,  during  the  time  (which  could  not  exceed  the  limits  fixed  by  law),  be  disposed 
of  in  the  manner  prescribed  :  there  can  be  no  doubt  that  that  would  be  a  legal  mode 
of  settlement.     I  do  not  say  that  that  is  the  only  or  the  best  method  of  executing  the 
trust :  but  it  is  one  mode  which  appears  to  me  to  be  unobjectionable  in  point  of  law. 
And,  when  you  find  that  the  intention  of  the  parties  is  to  do  that  only  which  the 
rules  of  law  will  permit,  or,  as  it  is  expressed,  which  may  be  done  within  the  limits 
prescribed  by  law  for  strict  settlements,  my  firm  opinion  is  that  it  is  the  duty  of  the 
Court  to  refer  it  to  the  Master  to  approve  of  a  proper  settlement  according  to  the 
language  of  the  trust."     A  plan  similar  to  that  which  your  Honor  suggested  was 
upheld  and  carried  into  execution  by  Lord  Nottingham,  C,  in  The  Duke  of  Norfolk-' s 
case  (3  Ch.  Ca.  1) ;  and,  with  deference  to  the  Master,  we  think  that  the  draft  would 
have  been  more  consonant  to  the  intention  of  the  parties  to  the  deeds  of  1826  [522] 
if  your  Honor's  suggestion   had  been  adopted.     According  to  that  suggestion  the 
clause  providing  for  the  suspension  or  abeyance  of  the  dignity  would  have  been 
inserted  immediately  after  the  limitation  to  the  baroness  for  her  life  ;  and  then  it 
would  have  been  safe  from  the  power  of  the  tenant  in  tail.     But  the  clause,  which  is 
called  the  shifting  proviso  in  the  report,  and  which  has  been  inserted  in  the  draft  in 
lieu  of  that  which  your  Honor  suggested,  is  placed  after  all  the   limitations  ;    and, 
consequently,  it  will  be  in  the  power  of  the  first  tenant  in  tail  to  bar  it.     The  case  of 
Eales  v.  Conn  {ante,  vol.  iv.  p.   6-5)  shews  that  a  term  for  raising  a  sum  of  money 
within  proper  limits  may  be  so  placed  as  that  it  shall  not  be  in  the  power  of  the 
tenant  in  tail  to  destroy  it.     In  Doe  v.  Lord  Scarborough  (3  Adol.  &  Ell.  2)  the  Court 
of  King's  Bench  thought  that  the  power  of  the  tenant  in  tail  was  curbed  by  something 
that  appeared  in  the  settlement :  but  the  Court  of  Error  held  that  the  recovery  did 
destroy  the  shifting  clause.     The  present  case  is  distinguishable  from  Lord  SontJuimpton 
v.  The  Marquis  of  Hertford  (2  V.  &  B.  54),  Phipps  v.  Kelynge  (2  V.  &  B.  57,  n.),  and 
Marshall  v.  Holloway  (2  Swanst.  432) ;  for  in  those  cases  there  was  no  limitation  to 
the  operation  of  the  trusts. 

There  are  two  other  matters  noticed  in  the  report ;  but  they  are  not  of  so  great 
importance  as  those  which  we  have  already  discussed.  One  of  them  is  the  insertion 
of  the  words  "  and  all  other  hereditaments  which  are  liable  to  the  trust  for  settle- 
ment," &c.,  at  the  end  of  the  parcels.  Those  words  have  been  properly  introduced  in 
order  to  comprehend  any  lands  that  may  have  [523]  been  received  in  exchange  or 
allotted,  under  Inclosure  Acts,  for  or  in  respect  of  lands  comprised  in  the  deeds  of 
August  1826. 

The  last  matter  to  be  discussed  is  the  proviso  in  the  draft,  which  gives  the 
trustees,  under  the  direction  of  the  Court  of  Chancery,  power  to  alter  or  revoke  the 
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limitations  of  the  settlement.  Suppose  that  a  settlement  should  be  executed  under 
j'our  Honor's  decree,  the  legal  estate  would  be  gone  ;  and  if  any  of  the  parties,  being 
dissatisfied  with  the  decree,  should  appeal  from  it,  and  the  Court  should  think 
that  the  settlement  ought  to  be  altered,  the  legal  estate  could  not  be  called  back. 
But,  if  the  proviso  in  question  is  allowed  to  be  inserted  in  the  settlement,  the  Court 
will  have  it  in  its  power  to  order  the  legal  estate  to  be  called  back  and  the  estates  to 
be  settled  according  to  the  final  decision  of  the  Court.  [The  Vice-Chancellor. 
Is  there  any  instance  of  a  settlement  being  prepared  under  the  direction  of  the  Court 
with  such  a  clause  as  this  in  it?]  That  eminent  conveyancer,  the  late  Mr.  Sanders, 
prepared  such  a  settlement. 

Mr.  Bethell  and  Mr.  Hetherington,  for  Sir  Francis  Jarvis  Stapleton,  the  youngest 
and  only  surving  son  of  the  late  Lord  Le  Despencer.  If  a  settlement  is  to  be  made 
pursuant  to  the  draft  which  the  Master  has  approved  of,  the  intention  of  the  late  Lord 
Le  Despencer  and  his  son,  as  expressed  in  the  release  of  August  1826,  will  not  be 
carried  into  effect ;  for  the  estates  will  not  be  strictly  settled,  so  far  as  the  law  will 
permit,  so  as  to  go  along  with  the  dignity  of  Le  Despencer,  so  long  as  the  person 
possessed  of  the  dignity  shall  be  a  lineal  descendant  of  the  late  lord.  His  object 
evidently  was  that  the  estates  should  [524]  be  rendered  inalienable  as  long  as  the  law 
would  allow:  but  that  object  will  not  be  attained  if  the  Court  adopts  the  draft.  Why 
was  not  the  plan  of  creating,  in  the  first  instance,  a  term  for  years  determinable  at 
the  end  of  twenty-one  years  after  the  death  of  the  survivor  of  all  the  lineal  descen- 
dants of  the  late  lord  who  were  in  esse  at  his  death  (which  was  suggested,  by  your 
Honor,  at  the  former  hearing)  followed  by  the  Master  ■? 

Secondly.  The  draft,  in  several  parts  of  it,  affords  grounds  for  future  doubt  and 
litigation.  AVhy  are  the  following  words  introduced  into  the  abeyance  clause  :  "  The 
object  and  intent  of  the  settlement  hereby  made  is  to  limit  the  entirety  of  the  same 
manors,  &c.,  as  far  as  the  law  will  permit,  so  as  to  accompany  the  dignity  of  Le 
Despencer,"  &c.  Those  words  throw  the  parties  back  to  the  position  in  which  they 
were  under  the  deeds  of  August  1826.  The  Court  ought  to  be  in  a  condition  to 
declare  that  what  is  here  stated  to  be  the  object  and  intent  of  the  settlement  has  been 
done. 

Thirdly.  The  power  of  revocation  and  new  appointment  given  to  the  trustees, 
under  the  direction  of  the  Court,  is  calculated  to  create  uncertainty  as  to  what  has 
been  done.  If  it  has  been  rightly  done,  it  ought  to  be  final:  if  it  has  not  been  rightly 
done,  the  power  in  question  is  unnecessary. 

Fourthly.  The  general  words  inserted  at  the  end  of  the  parcels  introduce  another 
element  of  doubt  and  uncertainty.  It  ought  to  be  ascertained  whether  there  are  any 
other  hereditaments  which  are  liable  to  the  trust  for  settlement,  if  there  be  any  doubt 
upon  that  head.  But  it  has  never  been  suggested  even  that  there  are  any  such  other 
hereditaments.  The  decree,  too,  directs  the  [525]  Master  to  approve  of  a  proper 
settlement  of  the  manors,  &c.,  comprised  in  the  indentures  of  August  1826;  and  the 
language  of  the  decree  ought  not  to  be  departed  from.  [The  Vice-Chancellor. 
The  word  "comprised  "  means  "impressed  with  the  trust  for  settlement."  It  must  be 
the  object  of  all  parties  to  have  all  the  hereditaments  included  which  were  intended 
to  be  comprised  in  the  settlement.] 

Mr.  Stuart  and  Mr.  Hodgson,  for  the  Baroness  Le  Despencer.  The  draft  which 
the  Master  has  settled  is  perfectly  unobjectionable  in  every  particular.  It  has  been 
said  that  some  person  or  persons  ought  to  be  appointed  to  protect  the  limitations  of 
the  settlement.  But  the  Act  abolishing  fines  and  recoveries  says  that  the  settlor  is 
to  appoint  the  protector;  consequently  the  Court  cannot  make  the  appointment.  The 
late  lord  and  his  eldest  son  could  not  mean  that  a  protector  should  be  appointed,  for 
there  was  no  such  office  known  to  the  law  when  the  deeds  of  August  1826  were 
executed.  [The  Vice-Chan'CELLOR.  The  words  of  the  release  are  "so  far  as  the 
law  will  permit : "  and  therefore  if  the  law  had  allowed,  after  that  deed  was  executed, 
a  more  strict  mode  of  settlement  than  it  permitted  when  that  deed  was  made,  that 
form  of  settlement  might  be  now  adopted.]  The  words  "strict  settlement"  mean 
nothing  more  than  a  limitation  to  a  person  in  esse,  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail.  In  Lord  Dorchester  v.  The  Earl  of  Effingham  (3  Beav.  180,  note  ; 
and  ante,  vol.  x.  p.  .587,  note)  Guy  Lord   Dorchester,  by  his  will,  directed  all  his 
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landed  estates  to  be  attached  to  his  title  as  closely  as  possible  ;  and  the  conclusion 
[526]  that  Sir  W.  Grant,  M.R.,  came  to  upon  that  direction  was  that  all  persons  in 
the  line  of  the  peerage  who  were  in  esse  at  the  testator's  death  ought  to  be  tenants 
for  life,  and  that  all  who  were  not  then  living  ought  to  be  tenants  in  tail.  That 
model  was  followed  by  the  counsel  who  prepared  the  draft  now  under  consideration. 
With  reference  to  the  objection  that  a  term  for  years  ought  to  have  been  limited,  it  is 
to  be  observed  that  the  direction  to  settle  the  estates  in  this  case  is  entire  ;  it  applies 
to  the  whole  inheritance.  What  right  has  the  Court  to  give  to  any  of  the  lineal 
descendants  of  the  late  lord  an  estate  of  a  different  quality  from  that  which  it  gives 
to  the  other  lineal  descendants  I  A  perpetual  line  of  descent  cannot  be  effected 
otherwise  than  by  creating  an  estate  tail  ;  and,  though  that  estate  may  be  barred 
when  the  tenant  in  tail  comes  of  age,  j'et  the  property  may  be  resettled  and  the 
tenant  in  tail  made  tenant  for  life.  There  is  this  objection  to  making  the  first  taker 
tenant  for  a  term  of  years  instead  of  for  life  :  the  term  might  be  sold  under  a,fi.  fa., 
whereas,  under  an  elegit,  the  debt  might  be  soon  paid  and  the  estate  preserved. 

The  protector  is  an  irresponsible  person  ;  and  it  is  not  the  habit  of  the  Court  to 
appoint  irresponsible  persons.  The  settlor  may  do  it ;  but  it  is  a  very  different 
thing  for  the  Court  to  do  it. 

The  words  in  the  abeyance  clause,  which  the  counsel  for  Sir  F.  J.  Stapleton  have 
objected  to,  were  inserted  because  they  are  contained  in  the  release  of  August  1826. 

It  was  said,  on  behalf  of  the  same  party,  that  it  was  the  late  lord's  intention  that 
the  estates  should  be  rendered  inalienable  as  long  as  the  law  would  allow  ;  [527]  but 
the  release  of  August  1826  says  nothing  to  that  effect. 

The  revocation  clause  ought  not  to  be  allowed  to  remain.  The  settlement  must 
be  made  once  for  all,  and  must  then  become  the  absolute  law  governing  the  estates 
comprised  in  it. 

Mr.  Follett,  in  reply,  said  that  the  Plaintiff  was  perfectly  satisfied  with  the  draft ; 
and  did  not  wish  to  have  a  protector  of  the  settlement  appointed. 

Feb.  13.  The  Vice-Chancellor  [Sir  L.  Shad  well].  Upon  the  first  question 
raised  by  the  report,  I  am  of  opinion  that  there  ought  not  to  be  any  protector  of  the 
settlement  under  the  32d  sect,  of  3  &  4  Will.  4,  ch.  74. 

In  the  first  place,  it  was  stated  to  me,  at  the  hearing  on  further  directions,  that  the 
Plaintiff  who,  under  the  deeds  of  the  7th  and  8th  of  August  1826,  is  the  trustee  upon 
trust  to  settle,  does  not  desire  to  appoint  a  protector.  By  being  the  trustee  upon 
trust  to  settle,  I  think  he  is  a  settlor  within  the  meaning  of  that  section  ;  and,  though 
he  is  to  settle  in  such  manner  as  this  Court  shall  direct,  yet,  unless  there  is  good 
reason  to  the  contrary,  the  Court  ought  to  let  him  exercise  his  discretion.  In  the 
next  place,  the  Act  of  Parliament  itself  furnishes  reasons  why  a  protector  should 
not  be  appointed  by  the  Court,  unless  upon  a  special  case.  By  the  36th  section 
a  protector  is  made  irresponsible,  and  is  at  liberty  to  act  from  mere  caprice, 
ill-will  or  any  bad  motive.  By  the  37  th  section  a  protector  is  enabled  to 
take  a  bribe  "for  giving  consent ;  and,  if  two  or  three  persons  are  [528]  made 
protector,  and  any  one  of  them  incurs  a  disability  under  the  33d  section,  then  it 
is  questionable  at  least  whether  this  Court  could  act  in  lieu  of  such  person  with  the 
other  or  others  who  are  not  disabled  ;  and  if  it  could  not,  there  would  be  no  protector 
capable  of  acting.  I  can  easily  conceive  that  a  case  might  exist  in  which  it  might  be 
advisable  to  appoint  a  protector  according  to  the  power  given  by  the  Act  of  Parlia- 
ment. But  in  the  present  case  no  special  circumstances  are  stated  :  and  it  is  reason- 
able to  presume  that  the  members  of  the  noble  family,  who  will  successively  enjoy  the 
settled  estate,  will  best  understand  their  own  interests;  and  I  think  it  better  to 
commit  the  protection  of  the  estate  to  them  than  to  strangers,  who  will  have  the 
statutory  privilege  of  being  uncontrollably  perverse  and  corrupt,  with  the  chance  of 
rendering  the  protectorate,  by  crime  or  accident,  utterly  inefficient. 

Upon  the  second  question  I  think  it  is  not  necessary  to  have  a  term  of  years 
limited;  but  that  the  clause  in  the  nature  of  a  limitation  of  cross-remainders  (1) 
sufficiently  answers  the  intended  purpose. 


(1)  This  clause  was  termed  "the  shifting  proviso"  in  the  Master's  report. 
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Upon  the  third  question  I  think  that  the  general  words  should  stand :  for  they 
may  do  good  and  cannot  do  harm. 

And,  upon  the  last  question,  I  think  that  the  proposed  clause  ought  to  be  omitted  : 
for  it  is  not  warranted  by  the  decree,  which  meant  that  the  settlement  should  be  final : 
and  I  think  such  a  clause  is  wholly  unusual  and  without  precedent. 


[529]    The  Attorney-General  v.  Nethercote.    Jan.  2.5,  18il. 

[S.  C.  10  L.  J.  Ch.  162.     See  In  re  Marsden's  Estate,  1889,  40  Ch.  D.  479  ; 
Taylor  v.  Boe  [1894],  1  Ch.  417.] 

Costs.     Interest.     Construction  of  1  <£•  2  Fict.  c.  110,  ss.  17  and  18. 

Under  1  &  2  Vict.  c.  110,  ss.  17  and  18,  interest  is  recoverable  on  costs  which  one  party 
is  ordered  to  pay  to  another,  but  not  on  costs  directed  to  be  raised  out  of  an 
estate. 

This  was  a  suit  relating  to  a  charity.  By  the  decree  the  costs  of  one  of  the 
Defendants  were  ordered  to  be  taxed  and  paid  out  of  the  charity  estate. 

It  being  probable  that  some  time  would  elapse  before  the  means  of  paying  the 
costs  could  be  obtained, 

Mr.  Knight  Bruce,  for  the  Defendant,  asked  that  it  might  be  directed,  by  the 
decree,  that  the  amount  of  the  costs  when  taxed  should  be  paid  with  interest  at  four 
per  cent,  from  the  date  of  the  Master's  certificate  until  the  time  of  payment.  He  said 
that,  under  the  1st  &  2d  Vict.  c.  110,  s.  17,  judgment  debts  carried  interest  at  four 
per  cent,  from  the  times  when  they  were  entered  up;  and  that  the  18th  section 
enacted :  "That  all  decrees  and  orders  of  Courts  of  Equity,  and  all  rules  of  Courts  of 
Common  Law,  and  all  orders  of  the  Lord  Chancellor  or  of  the  Court  of  Review  in 
matters  of  bankruptcy,  and  all  orders  of  the  Lord  Chancellor  in  matters  of  lunacy, 
whereby  any  sum  of  money  or  any  costs,  charges,  or  expenses  shall  be  payable  to  any 
person,  shall  have  the  effect  of  judgments  in  the  Superior  Courts  of  Common  Law, 
and  the  persons  to  whom  any  such  monies  or  costs,  charges  or  expenses  shall  be  pay- 
able, shall  be  deemed  judgment  creditors  within  the  meaning  of  this  Act ;  and  all 
powers  hereby  given  to  the  Judges  of  the  Superior  Courts  of  Common  Law  with 
respect  to  matters  depending  in  the  same  Courts,  shall  and  may  be  exercised  by 
Courts  of  Equity  wth  respect  to  matters  therein  depending,  and  by  the  Lord  Chan- 
[530]-eellor  and  the  Court  of  Review  in  matters  of  bankruptcy,  and  by  the  Lord 
Chancellor  in  matters  of  lunacy  :  and  all  remedies  hereby  given  to  judgment  creditors 
are,  in  like  manner,  given  to  persons  to  whom  any  monies  or  costs,  charges  or 
expenses  are,  by  such  orders  or  rules  respectively,  directed  to  be  paid." 

The  Vice-Chancellor  [Sir  L.  Shad  well]  said  that  the  section  of  the  Act  referred 
to  seemed  to  him  to  relate  to  those  cases  in  which  one  party  was  directed  to  pay 
costs  to  another  party,  and  not  to  cases  in  which  costs  were  directed  to  be  paid  out 
of  an  estate. 

[530]     Bedwin  v.  Asprey.     Jan.  28,  1841. 

[S.  C.  5  Jur.  362.] 

Infant.     Next  Friend. 

The  Court  \vi\\  not  remove  a  next  friend  merely  because  he  is  nearly  related  to  or 
connected  with  the  Defendant ;  but  it  must  see  that  there  is  a  probability  that  the 
infant's  interest  will  be  prejudiced  if  the  next  friend  is  allowed  to  remain. 

The  bill  was  filed  on  behalf  of  an  infant,  who  was  an  orphan,  for  the  purpose  of 
having  the  rights  and  interests  of  the  infant  and  of  his  sister,  the  Defendant  Sarah, 
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the  wife  of  the  Defendant  Edward  Clowser,  under  a  will,  ascertained  and  declared 
by  the  Court.  The  Defendant  Asprey  was  the  husband  of  the  infant's  aunt ;  and  he 
and  the  Defendants  Grace  and  Weller  had  been  in  receipt  of  the  rents  of  the  estates 
in  question  in  the  cause ;  and  an  account  was  prayed  against  them  accordingly. 

Those  three  Defendants  moved  that  George  Clowser,  the  infant's  next  friend, 
might  be  removed,  and  that  it  might  be  referred  to  the  Master  to  appoint  a  new  next 
friend. 

The  substance  of  the  afBda\'it  in  support  of  the  motion  was  that  the  interests  of 
the  infant  and  his  sister  [531]  were  adverse  to  each  other ;  that  the  next  friend  was 
the  father  of  her  husband ;  that  the  solicitor  of  the  next  friend  was  also  the  solicitor 
of  the  sister  and  her  husband;  that  the  infant,  who  was  17  years  of  age,  had  written 
a  letter  to  Asprey  (which  was  set  forth)  strongly  disapproving  of  the  suit  being 
conducted  by  the  next  friend. 

An  affidavit  in  opposition  to  the  motion  was  made  by  the  next  friend  and  his 
son,  stating  that  the  suit  had  been  instituted  in  consequence  of  three  gentlemen  at 
the  Bar,  who  had  been  consulted  as  to  the  construction  of  the  will,  having  differed  in 
opinion  on  the  subject ;  that  the  suit  had  been  instituted  band  fide,  for  the  infant's 
benefit,  and  was  intended  to  be  prosecuted  without  delay  ;  that  the  son  and  his  wife 
had  employed  the  next  friend's  solicitor,  in  order  to  save  expense  and  because  they 
relied  on  his  integrity ;  and  that  the  infant's  interest  would  be  in  nowise  prejudiced 
thereby. 

Mr.  Knight  Bruce  and  Mr.  Coleridge,  in  support  of  the  motion,  said  that  the 
infant  and  his  sister  had  interests  adverse  to  each  other ;  that  the  next  friend  was  the 
father  of  the  sister's  husband ;  and  it  was  natural  that  his  feelings  should  be  in  favour 
of  his  son ;  that  it  would  be  in  the  solicitor's  power  to  injure,  materially,  the  infant's 
interest  by  making  an  imperfect  statement  of  his  case  to  his  counsel ;  and  that  Asprey, 
who  was  the  infant's  nearest  relation  except  his  sister,  disapproved  of  the  suic  being 
conducted  by  the  next  friend.     Peyton  v.  Bond  {ante,  vol.  i.  p.  390). 

Mr.  Jacob,  Mr.  G.  Richards,  Mr.  Cooke  and  Mr.  W.  H.  Smith  opposed  the 
motion.  They  said  that  the  [532]  persons  by  whom  the  motion  was  made  were  the 
accounting  parties  in  the  suit ;  and  that  it  was  most  improper  that  they  should  have 
any  voice  in  the  selection  of  the  person  who  was  to  prosecute  the  suit  against  them  ; 
that  the  question  in  the  cause  was  merely  a  question  of  construction  ;  that  no  extrinsic 
facts  were  to  be  dealt  with  ;  and  therefore  it  was  not  a  case  in  which  the  infant  could 
be  prejudiced  even  if  the  next  friend  or  the  solicitor  were  to  take  a  bias  against  him ; 
that  no  misconduct  was  alleged  against  the  next  friend  ;  that  in  Peyton  v.  Bond  the 
question  was  not  a  mere  question  of  construction,  and,  in  that  case,  the  interests  of 
the  father  and  of  his  daughters  were  completely  adverse  to  each  other  ;  the  next  friend 
was  the  father's  brother ;  and  had  taken  upon  himself  the  office  at  the  father's  request, 
and  he,  as  well  as  his  solicitor  (who  was  the  father's  solicitor  also),  had  been  witnesses 
for  the  father  in  his  suit  in  the  Ecclesiastical  Court. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  In  Peyton  v.  Bond  Sir  A.  Hart,  V.-C, 
says  :  "  The  Court  will  watch,  with  great  jealousy,  a  solicitor  who  takes  upon  himself 
a  double  responsibility  ;  and,  if  it  sees  a  chance  of  his  miscarrying,  will  take  care,  where 
the  Plaintiffs  are  infants,  that  he  shall  not  be  permitted  to  stand  in  that  relation  to 
an  adverse  Defendant  under  circumstances  of  very  adverse  interest."  I  cannot  but 
suppose  that,  by  the  word  "chance,"  Sir  A.  Hart  meant,  not  a  mere  possible  con- 
tingency, but  something  like  a  probability.  And  it  appears  that,  in  Peyton  v.  Bond, 
there  was  strong  ground  for  supposing  that  the  suit  would  not  be  conducted  properly 
if  the  management  of  it  were  left  to  the  uncle  of  the  infants  and  his  solicitor  ;  both 
of  whom  had  been  witnesses  for  the  father  in  his  [533]  unrighteous  suit  in  the 
Ecclesiastical  Court,  and  had  supported  his  interest  against  the  interest  of  his  infant 
daughters.  In  that  case,  too,  the  application  was  made  by  a  person  who  had  no 
interest  adverse  to  the  interest  of  the  infants.(l)  In  this  case,  the  application  is  made 
on  behalf  of  the  Defendants  Asprey,  Grace,  and  Weller,  who  are  the  three  accounting 
parties  in  the  suit.     There  are  no  facts  in  litigation  between  the  sister  and  her  brother, 

(1)  The  application  was  made  by  T.  Nelson,  who  was  one  of  the  executors  under 
Mrs.  Peyton's  will,  and  a  Defendant  to  the  bill  of  revivor  and  supplement. 
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the  infant.  The  oply  question  in  the  cause  is  a  question  of  construction,  and  that  of 
so  difficult  a  nature  that  the  three  eminent  counsel  who  were  consulted  upon  it 
differed  in  opinion  from  each  other ;  and,  in  consequence  of  that  difference,  the  bill 
was  filed  in  order  to  obtain  the  opinion  of  the  Court  upon  the  meaning  of  the  will. 
Therefore,  there  cannot  be  the  slightest  danger  of  any  facts  being  kept  back  which, 
if  brought  forward,  might  influence  the  decision  of  the  Court  either  one  way  or  the 
other. 

If  Peyton  v.  Bond  is  to  be  the  authority  on  which  this  case  is  to  be  decided,  I  must 
see  that  there  is  a  probability  that  the  interest  of  the  infant  will  be  sacrificed,  or,  at 
least,  neglected,  if  the  father  of  the  sister's  husband  is  permitted  to  remain  the  next 
friend.  I  do  not,  however,  see  that  there  is  any  reasonable  probability  that  the  suit 
will  be  mismanaged  if  it  remains  as  it  now  is. 

The  consequence  is  that  the  motion  has  been  misconceived,  and  must  be  refused 
with  costs  to  be  paid  by  the  parties  on  whose  behalf  it  has  been  made. 

[534]    Ward  v.  Barton.    Jan.  29,  1841. 

[S.  C.  10  L.  J.  Ch.  163 ;  5  Jur.  405.] 

Costs.     Foreclosure.     Mortgagor  and  Mortgagee. 

If  a  mortgagee  of  leaseholds,  before  he  files  a  bill  of  foreclosure,  is  under  the  necessity 
of  citing  the  next  of  kin  of  the  deceased  mortgagor  before  the  Ecclesiastical  Court, 
in  order  to  compel  them  to  take  out  administration  to  the  deceased ;  this  Court 
will  not  allow  him  the  costs  of  the  citation,  unless  he  states  his  case  for  them  on 
his  bill. 

The  bill  was  filed,  by  a  mortgagee  of  leaseholds,  for  a  foreclosure  of  the  mortgage. 

The  mortgagor  being  dead  and  no  person  having  taken  out  administration  to  his 
estate,  the  Plaintiff,  before  the  institution  of  the  suit,  cited  his  next  of  kin  in  the 
Ecclesiastical  Court  in  order  to  compel  them  to  take  out  administration.  Upon 
which  the  Defendant,  who  was  the  brother  of  the  mortgagor,  took  out  administration. 

The  suit  having  been  heard  and  a  decree  made  in  the  usual  form, 

Mr.  Teed,  for  the  Plaintiff,  asked  that  the  costs  which  the  Plaintiff  had  incurred 
in  the  Ecclesiastical  Court  might  be  included  in  the  account  directed  by  the  decree. 
He  cited  Hunt  v.  Fownes  (9  Ves.  70). 

Mr.  Cockerell,  for  the  Defendant,  said  that  the  proceedings  in  the  Ecclesiastical 
Court  did  not  appear  upon  the  record. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  In  the  case  cited,  the  death  of  the 
party  to  whom  the  letters  of  administration  were  obtained  took  place  pending  the  suit ; 
but,  in  this  case,  the  death  and  the  proceedings  in  the  P^cclesiastical  Court  took  place 
before  [535]  the  suit  was  commenced  :  consequently  the  Plaintiff  might  and  ought  to 
have  made  his  case  for  the  costs  of  those  proceedings  on  the  record. 

Mr.  Teed  then  asked  for  leave  to  present  a  petition  for  the  costs  in  question  ;  but 

The  Vice-Chancellor  refused  to  grant  it,  adding  that  all  that  the  Plaintiff  was 
entitled  to  was  a  decree  in  the  common  form. 

[536]     Graves  v.  Hicks.     Jan.  30,  Feb.  2,  1841. 

[S.  C.  10  L.  J.  Ch.  18.5;  5  Jur.  674.  Taylm-  v.  Taylor,  1874,  L.  R.  17  Eq.  328; 
Scottish  Widows'  Fund  v.  Craig,  1882,  20  Ch.  D.  215  ;  Hambro  v.  Hambro  [1894],  2 
Ch.  568;  Blackburne  v.  Hope-Edwards  [1901],  1  Ch.  423.] 

TFill.     Construction.     Revocation.     Annuity. 

Testator  devised  lands,  subject  to  an  annuity  to  his  wife,  to  his  son  for  life,  with 
remainder  to  the  son's  first  and  other  sons  in  tail,  with  remainder,  subject  to  another 
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annuity  to  his  wife,  to  bis  grandson  and  the  grandson's  first  and  other  sons  in  like 
manner,  with  remainders  over;  and  he  gave  his  residuary  personal  estate  to  his 
son.  The  son  died  without  issue  ;  and  thereupon  the  testator,  by  a  codicil,  charged 
the  lands  with  three  further  annuities,  one  for  his  wife,  another  for  his  daui^htor 
and  the  third  for  her  husband  ;  and  gave  his  residuary  personal  estate  to  his  wife. 
He  afterwards  made  two  other  codicils,  but  they  were  not  duly  attested.  He  then 
made  a  fourth,  which  was  duly  attested,  "revoking  several  of  the  dispositions 
heretofore  made  by  me  in  my  said  will  and  codicils  of  all  my  freehold,  copyhold 
and  personal  estate  of  every  kind  ;  and,  instead  of  such  devise,  disposition  and 
bequest  thereof,  I  do  give  all  my  freehold,  copyhold  and  personal  estate  of  every 
kind  and  wheresoever  situate  unto  my  daughter  for  her  life ;  and,  after  the  deter- 
mination of  that  estate,  unto  my  grandson  and  his  heirs  in,  strict  entail  as  in  mi/  will 
directed."  He  then  directed  that  his  grandson,  who  was  an  infant,  should  not  be 
put  in  possession  of  his  estates  until  he  attained  thirty-one  ;  and  that  in  the  interval 
the  rents  should  be  accumulated  for  the  benefit  of  his  grandson  and  his  heirs  • 
"  and,  in  failure  of  mac  of  my  said  grandson,  I  order  that  my  said  estates  and  etteets 
shall  go  and  descend  as  is  by  my  said  will  directed."  The  testator  then  confirmed 
the  several  annuities  and  donations  bequeathed  in  his  will  and  former  codicils,  and 
gave  another  annuity  to  his  wife  ;  thereby,  in  all  other  respects  but  what  was 
above  mentioned,  ratifying  and  confirming  his  will  and  codicils. 

Held,  that  the  grandson  took,  not  an  estate  tail,  but  only  an  estate  for  life  in  the 
lands. 

If  lands  are  devised  in  trust  to  be  settled  on  A.  and  his  heirs  in  strict  entail,  the  lands 
ought  to  be  settled  on  A.  for  life,  and  on  the  persons  designated  as  his  heirs,  in 
succession. 

The  Court  refused  to  order  an  estate  charged  by  a  will  with  an  annuity  to  be  either 
mortgaged  or  sold  for  payment  of  the  annuity,  notwithstanding  the  rents  were  very 
inadequate  to  pay  it,  and  it  had  become  greatly  in  arrear ;  the  estate  being  settled 
on  A.  for  life,  with  remainders  over;  the  annuitant  being  still  alive,  and  there 
being  no  necessity  for  the  Court  to  direct  the  estate  to  be  either  sold  or  mortgaged 
for  payment  of  the  testator's  debts. 

John  Hicks,  Esq.,  being  seised  in  fee  of  freehold  and  copyhold  estates  in  Bucks 
and  Cornwall,  by  his  will,  dated  the  4th  of  May  1821,  gave  his  copyhold  messuage, 
called  Plomer  Hill  House,  in  the  county  of  Bucks,  unto  and  to  the  use  of  trustees  and 
their  heirs,  in  trust  for  his  wife,  Susanna  Jemima,  for  her  life  or  widowhood  or  until 
she  should  cease  to  reside  therein,  and  on  her  death,  second  marriage,  or  ceasing  to 
reside  [537]  on  the  premises,  he  directed  his  trustees  to  stand  seised  thereof  upon 
the  trusts  after  declared  of  the  residue  of  his  real  estates;  and  he  gave  to  the 
same  trustees  his  freehold  estate  called  Treravel,  in  Cornwall,  in  trust  to  pay  an 
annuity  of  £20  for  the  separate  use  of  his  niece  for  her  life,  and  to  dispose  of  the 
residue  of  the  rents  for  the  separate  use  of  his  daughter,  Anna  Maria  Hearle,  and, 
after  the  death  of  his  daughter  but  subject  to  the  annuity  of  £20,  he  gave  the  estate 
to  her  children,  as  tenants  in  common  in  tail,  with  cross-remainders  amongst  them  in 
tail,  with  remainder  to  the  uses  thereinafter  declared  of  the  residue  of  his  real  estates  : 
and  he  gave  his  manor  of  Bradenham,  in  the  county  of  Bucks,  and  all  the  residue  of 
his  real  estates  to  the  same  trustees  and  their  heirs,  to  the  use  that  his  wife  might, 
during  her  widowhood,  receive  thereout  a  yearly  rent-charge  of  £300  a  year,  by 
half-yearly  payments,  with  powers  of  distress  and  entry,  and,  subject  thereto,  to  the 
use  of  his  son  for  life,  with  remainders  to  his  first  and  other  sons  successively  in  tail 
male,  with  remainder  to  the  intent  that  the  testator's  wife  might  receive,  during  her 
life  or  widowhood,  a  further  annuity  of  £100,  and  that  the  trustees  might,  during  the 
term  of  99  years,  if  his  daughter  should  so  long  live,  take  a  like  annuity  of  £100  in 
trust  for  her  separate  use,  with  remainder  to  his  grandson,  John  Graves,  for  his  life, 
with  remainders  to  the  first  and  other  sons  of  John  Graves,  successively  in  tail  male, 
with  remainder  to  the  first  and  other  sons  of  his  daughter,  in  tail  male ;  with 
remainder  to  his  own  right  heirs.  The  testator  then  bequeathed  his  money  in  the 
funds  and  certain  other  chattels  to  the  trustees,  in  trust  for  his  wife,  during  her  life 
or  widowhood,  and,  after  her  death  or  second  marriage,  in  trust  for  the  person  who 
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under  his  will  should,  either  as  [538]  tenant  for  life  or  in  tail  male,  be  in  the  actual 
possession  of  his  residuary  real  estates  thereinbefore  devised,  or  entitled  to  the  rents 
and  profits  thereof.  The  testator  then  bequeathed  certain  other  chattels  to  his  wife 
absolutely  ;  and  gave  the  residue  of  his  personal  estate  to  his  son. 

The  testator  made  five  codicils  to  his  will.  By  the  first,  which  was  dated  the 
10th  of  May  1822,  after  reciting  that,  since  the  execution  of  his  will,  his  son  had 
died  unmarried  and  without  issue,  and  that,  in  consequence  thereof  and  for  other 
reasons,  he  was  desirous  of  making  such  additions  to  and  alterations  in  his  will  as 
were  after  mentioned,  he  devised  his  estate  of  Treravel,  after  the  decease  of  his 
daughter,  to  the  use  of  Francis  Hearle,  her  husband,  for  his  life,  and  after  his  decease 
to  the  uses  limited  by  his  will  after  the  decease  of  his  daughter ;  and  he  charged  the 
manor  of  Bradenham  and  his  other  residuary  real  estates  with  the  payment  of  a 
further  annuity  or  rent-charge  of  £100  to  his  wife  during  her  life  or  widowhood ; 
and  he  gave  to  her  absolutely  some  of  the  chattels  which,  by  his  will,  he  had  given 
to  her  for  her  life ;  and  he  also  gave  her  the  residue  of  his  personal  estate. 

The  testator,  by  his  second  codicil,  dated  the  15th  of  July  1822,  appointed  his 
wife  sole  executrix  and  residuary  legatee  of  his  personal  estate. 

By  his  third  codicil,  dated  the  18th  of  July  1822,  he  gave  the  proceeds  of  five 
shares  in  the  County  Fire  Ofiice  to  his  wife  for  her  life,  and,  after  her  death,  to  his 
daughter  and  her  husband  and  the  survivor  of  them  for  their  lives,  and,  after  their 
decease,  to  the  testator's  heir  in  possession  of  his  Bradenham  and  other  estates. 

[539]  The  fourth  codicil  was  dated  14th  September  1822,  and  was  as  follows  :  "I 
do  make  and  add  this  further  codicil  to  my  will,  hereby  revoking  and  making  null 
and  void  several  of  the  dispositions  heretofore  made  by  me,  in  my  said  will  and 
codicils,  of  all  my  freehold,  copyhold  and  personal  estate  and  effects  of  all  and  every 
kind  and  description  ;  and,  instead  and  in  the  place  of  such  devise,  disposition  and 
bequest  thereof,  I  do  give,  devise  and  bequeath  all  and  every  my  freehold  and  copy- 
hold and  personal  estate  and  effects  of  every  kind  and  description  whatsoever  and 
wheresoever  situated  unto  my  daughter,  Anna  Maria  Hearle,  for  her  life,  and,  from 
and  after  the  determination  of  that  estate,  I  give,  devise  and  bequeath  the  same  unto 
my  grandson,  John  Graves,  and  his  heirs  in  strict  entail,  as  in  my  said  mil  directed; 
with  this  additional  clause,  especial  and  positive  orders  that,  in  case  the  said  John 
Graves  should  not  be  thirty-one  years  of  age  at  the  time  my  said  estates  shall 
devolve  upon  him  by  the  death  of  my  daughter,  he  shall  not  take  or  be  put  in 
possession  of  the  same  until  he  shall  have  attained  such  age  of  thirty-one  years,  but 
that  the  rents  and  profits  thereof  shall  accumulate  and  be  in  the  hands  of  my  trustees 
for  the  use  and  benefit  of  my  said  grandson  and  his  heirs ;  and,  in  failure  of  issue  of 
the  said  John  Graves,  I  order  that  my  said  estates  and  effects  shall  go  and  descend  as 
is  by  my  said  will  directed.  And  I  do  hereby  ratify  and  confirm  the  several  annuities 
and  donations  by  me,  in  my  said  will  and  former  codicils,  given  and  bequeathed :  and 
I  do  further  give  and  bequeath,  unto  my  dear  wife  Jemima,  one  other  annuity  of 
£100,  to  be  paid  her  in  like  manner  and  with  the  like  restrictions  as  to  the  former 
ones  given  by  my  will  and  codicils ;  hereby,  in  all  other  respects  but  what  is  above 
mentioned,  confirming  my  said  will  and  codicils. 

[540]  The  contents  of  the  fifth  codicil  were  wholly  irrelevant  to  the  purposes  of 
the  present  report.  The  will  and  all  the  codicils,  except  the  second  and  third,  were 
duly  executed  and  attested. 

The  testator  died  in  June  1825,  leaving  Susanna  Jemima  Hicks,  who  was  his 
second  wife,  his  widow,  and  Anna  Maria  Hearle  and  John  Graves  (who  was  an  infant) 
his  only  issue,  his  co-heirs  at  law  him  surviving. 

Several  questions  arose  as  to  the  construction  and  effect  of  the  will  and  codicils. 
One  was  whether  the  devise  in  the  will  of  the  Plomer  Hill  House,  in  favour  of  Mrs. 
Hicks,  was  revoked  by  the  fourth  codicil.  That  question  was  tried  in  an  action  of 
ejectment  brought  in  the  Court  of  Exchequer  by  Mr.  and  Mrs.  Hearle  against  Mrs. 
Hicks.  The  point  was  reserved  at  the  trial,  and  was  afterwards  argued  before  the 
Barons,  who  gave  judgment  in  favour  of  Mrs.  Hearle.  Mrs.  Hicks  brought  a  writ  of 
error  in  the  Exchequer  Chamber,  where  the  judgment  of  the  Court  below  was  reversed. 
Mrs.  Hearle  then  brought  a  writ  of  error  in  the  House  of  Lords :  and  that  House, 
after  con.sulting  the  Judges,  affirmed  the  judgment  of  the  Exchequer  Chamber.  (See 
1  Youn.  &  Jer.  470 ;  Doe  v.  Hick,  8  Bing.  475.) 
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In  November  1825  John  Graves,  who  was  then  an  infant,  instituted  a  suit  in  this 
Court,  by  his  next  friend,  against  Mrs.  Hicks,  Mr.  and  Mrs.  Hearle,  and  the  trustees 
of  the  will  and  codicils,  to  have  the  trusts  of  those  instruments  carried  into  execution 
and  the  rights  of  the  parties  under  them  ascertained. 

The  cause  having  been  heard,  and  the  Master  having  made  his  report  in  pursuance 
of  the  decree,  both  the  [541]  Plaintifi'  and  Mrs.  Hicks  excepted  to  the  report.  The 
exceptions  were  argued  in  December  1833  ;  at  the  same  time  the  cause  was  heard  for 
further  directions.  (See  ante,  vol.  vi.  p.  391.)  The  yice-Chancellor  then  directed  a 
case  to  be  made  for  the  opinion  of  the  Judges  of  the  Court  of  King's  Bench,  upon  the 
following  question  : — "  Whether,  under  the  will  and  codicils  (subject  to  the  preceding 
estates  for  life),  John  Graves  took  an  estate  for  life,  or  an  estate  in  tail  male,  or  an 
estate  in  tail  general,  in  the  real  estates  of  the  testator  respectively ;  and  what  estate 
he  took  in  each  of  the  estates  in  Buckinghamshire  and  Cornwall,(l)  under  the  will 
and  codicils  ] " 

The  case  was  argued,  in  Michaelmas  term  1835,  before  Patteson,  Williams,  and 
Coleridge,  Justices;  and,  on  the  2d  of  February  1836,  those  learned  Judges  certified 
that  they  were  of  opinion  that  J.  Graves  took  an  estate  for  life,  in  each  of  the  estates 
in  Bucks  and  Cornwall,  under  the  will  and  codicils.     (5  Adol.  &  Ell.  38.) 

The  cause  now  came  on  to  be  heard,  a  second  time,  for  further  directions. 

Mr.  Jacob  and  Mr.  Koe,  for  the  Plaintiff,  John  Graves.  Three  of  the  Judges  of 
the  Court  of  King's  Bench  have  certified  that,  under  the  will  and  codicils,  the  Plaintilf 
takes  only  an  estate  for  life  in  the  testator's  estates.  The  first  question  is  whether 
that  certificate  ought  to  be  confirmed,  or  whether  the  case  ought  not  to  be  sent  to 
another  Court  of  law.  We  submit  that  the  [542]  certificate  is  erroneous,  and  that  the 
learned  Judges  ought  to  have  certified  that  the  Plaintiff,  subject  to  the  prior  life 
interests,  takes  an  estate  tail  in  the  testator's  estates.  The  question  depends  upon 
the  eft'ect  of  the  fourth  codicil  taken  in  connection  with  the  will. 

The  testator's  son  having  died  in  the  testator's  lifetime  without  issue,  the  Plain- 
tiff, under  the  will,  would  have  taken  a  life  interest  in  all  the  estates,  with  remainders 
to  his  first  and  other  sons  in  tail  male,  subject,  as  to  the  Plomer  Hill  House,  to  Mrs. 
Hicks's  interest  therein  during  her  life,  &c.,  and  subject  as  to  the  Treravel  estate,  to 
the  interests  therein  of  Mrs.  Hearle  for  her  life  and  of  her  children  (if  she  had  had 
any)  as  tenants  in  common  in  tail.  By  the  first  codicil  the  testator  interposed  an 
estate  for  life  in  the  Treravel  estate,  in  favour  of  his  son-in-law,  Mr.  Hearle,  between 
the  estate  for  life  of  his  daughter  and  the  estate  tail  of  her  children.  The  second  and 
third  codicils  have  no  bearing  on  the  present  question.  Then  comes  the  fourth 
codicil,  by  which  the  testator  revoked  and  made  null  and  void  several  of  the  disposi- 
tions theretofore  made  by  him  in  his  will  and  codicils,  of  all  his  freehold,  copyhold, 
and  personal  estate  and  efl'ects  of  all  and  every  kind  and  description :  and  then, 
instead  of  such  devise,  disposition  and  bequest  thereof,  he  gave  all  and  every  his 
freehold,  copyhold,  and  personal  estate  and  effects  of  every  description  whatsoever 
and  wheresoever  situated,  unto  his  daughter  for  her  life ;  and  after  the  determination 
of  that  estate,  to  the  Plaintiff  and  his  heirs,  in  strict  entail,  as  in  his  will  directed. 
The  first  question  that  arose  on  that  codicil  related  to  the  extent  of  the  revocation. 
The  Court  of  Exchequer  held  (as  would  certainly  seem  to  be  the  case  at  first  sight), 
that  the  revocation  was  entire,  that  is,  that  it  extended  [543]  to  all  the  dispositions 
in  the  will.  But  the  Exchequer  Chamber,  and  afterwards  the  House  of  Lords,  were 
of  a  different  opinion,  and  held  that  the  revocation  was  partial  only,  and  that  Mrs. 
Hicks's  interest  in  the  Plomer  Hill  House  was  not  affected  by  it.  That  being  so,  and 
the  testator  having,  by  this  fourth  codicil,  given  all  his  estates  to  Mrs.  Hearle  for  her 
life,  the  Plaintiff's  interest  in  each  of  the  estates,  whatever  it  may  be,  is  postponed  in 
enjoyment  until  after  the  death  of  Mrs.  Hearle  ;  and  with  respect  to  the  Plomer  Hill 
House,  until  after  the  death  of  Mrs.  Hicks,  oi'  her  marrying  again  or  ceasing  to  reside 
in  the  house.  Subject  to  those  prior  interests,  all  the  freehold,  copyhold,  and 
personal  estates  are  given  to  the  Plaintiff'  and  his  heirs,  in  strict  entail,  as  in  the  will 
directed.  Now  there  can  be  no  doubt  that,  if  the  devise  had  been  made  to  the  Plain- 
tiff and  his  heirs  in  strict  entail,  he  would  have  taken  an  estate  in  tail  general ;  but 

(1)  The  testator  had  no  estate  in  any  other  county. 
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then  follow  the  words  "  as  in  my  said  will  directed  : "  the  question  then  is,  whether 
the  words  of  the  will  ought  to  be  imported  into  the  codicil !  It  would  be  difficult  to 
do  that,  because  the  personal  estate  was  not  given  to  John  Graves.  The  codicil  then 
contains  a  direction  that,  in  case  J.  Graves  should  be  under  the  age  of  31  at  the  time 
when  the  estates  shall  devolve  upon  him,  he  should  not  take  possession  of  them  until 
he  attained  that  age ;  but  that  the  rents  should  be  accumulated  by  the  trustees  for 
the  use  of  him  and  his  heirs.  The  codicil  then  directs  that,  in  failure  of  issue  of 
J.  Graves,  the  testator's  estates  and  effects  shall  go  and  descend  as  by  his  will 
directed.  The  devise  over  in  failure  of  issue  necessarily  confers  on  J.  Graves  an 
e.state  large  enough  to  take  in  all  the  issue  who  are  to  fail  before  the  gift  over  is  to 
take  effect.  The  will  directs  on  whom  the  estates  are  to  devolve  on  failure  of  issue 
male  of  J.  Graves,  but  [544]  not  on  failure  of  his  issue  in  general ;  nor  does  it  contain 
any  direction  on  whom  the  personal  estate  is  to  devolve  on  failure  of  his  issue.  There 
is  no  way  in  which  the  certificate  of  the  learned  Judges  can  be  supported,  except  by 
holding  that  the  words  "  as  in  my  will  directed  "  reiterate  the  words  of  the  will,  and 
that  the  words  "in  failure  of  issue"  mean  "in  failure  of  such  issue."  But  there  is 
no  case  in  which  a  devise  to  a  man  and  his  heirs  in  strict  entail  has  been  cut  down  to 
issue  male,  and  the  words  "  failure  of  issue  "  to  failure  of  issue  male.  The  effect  of 
those  expressions  has  never  been  so  limited  as  to  exclude  the  daughters  of  the  devisee 
or  the  issue  female  of  his  sons.  In  Morse  v.  Lord  Ormmde  (5  Madd.  99  ;  and  1  Russ. 
38-2)  the  testatrix  devised  estates  to  her  daughter  for  life,  with  remainder  to  the 
daughter's  first  and  other  sons  in  tail  male,  with  remainder  to  her  daughters  as 
tenants  in  common  in  tail,  with  remainder,  in  default  of  all  such  issue  of  the  daughter, 
to  trustees  for  one  thousand  years,  upon  trust  to  raise  such  legacies  as  the  testatrix 
should  give  by  a  codicil,  and  to  pay  the  same  to  the  persons  to  be  therein  named, 
with  remainder  to  the  testatrix's  husband  in  fee.  Then,  by  a  codicil,  she  gave  certain 
legacies,  from  and  immediately  after  the  decease  and  failure  of  issue  of  her  daughter, 
to  persons  therein  named.  The  question  was  whether  the  gift  of  the  legacies  was 
not  too  remote  ;  as  the  words  "  failure  of  issue  "  described  an  event  which  could  not 
take  place  while  there  were  female  issue  of  the  sons,  or  any  of  the  descendants  of  such 
female  issue  in  existence ;  but  the  estates  were  not  given  to  female  issue  of  the  sons 
or  to  their  descendants.  In  that  case.  Sir  John  Leach,  V.-G.,  and  afterwards  Lord 
Eldou,  C,  held  that  the  gift  of  the  legacies  was  not  too  remote.  Lord  Eldon,  towards 
the  [545]  conclusion  of  his  judgment,  says:  "I  take  the  question  to  be  this: 
whether,  on  the  whole  contents  of  one  and  tim  same  instrument  not  referring  to  another 
instrument  and  misredtincj  the  effect  of  it,  it  is  not  according  to  the  true  meaning  of  the 
testatrix  to  construe  the  words  '  failure  of  issue '  in  the  passage  which  occasions  the 
doubt  to  be  failure  of  such  issue  as  were  mentioned  in  the 'prior  limitations?  Such 
is,  in  my  opinion,  the  true  construction  of  the  will."  In  that  case,  therefore,  the 
words  "  failure  of  issue  "  were  held  to  exclude  the  female  issue  of  sons  and  their 
descendants,  but  not  to  exclude  the  daughters  of  the  devisee  and  their  sons.  Besides, 
in  that  case  the  term  was  created  for  the  purpose  of  raising  the  legacies  :  and  there- 
fore, it  was  reasonable  to  infer  that  the  legacies  were  to  be  raised  as  soon  as  the  term 
(to  which  the  objections  of  remoteness  did  not  apply)  commenced ;  and  that  circum- 
stance enabled  the  Court  to  modify,  as  it  did,  the  words  in  which  the  gift  of  the 
legacies  was  expressed.  (See  5  Madd.  114.)  In  Bristow  v.  Boothhy  (2  Sim.  &  Stu. 
465)  an  estate  was  settled  on  the  husband  and  wife  for  their  lives,  successively,  with 
remainders  to  their  first  and  other  sons  in  tail  male,  with  remainder  to  the  daughters 
in  tail,  with  remainder  to  the  survivor  of  the  husband  and  wife  in  fee  :  and  it  was 
provided  that,  in  case  there  should  not  be  any  child  or  children  of  the  marriage,  or, 
there  being  such,  all  of  them  should  die  without  issue  and  the  husband  should  survive 
the  wife,  the  wife  should  have  power  to  charge  the  estate  with  £5000.  The  question 
which,  it  is  to  be  observed,  arose  on  the  language  of  one  and  the  same  instrument 
was  whether  the  power  was  not  too  remote  ;  and  Sir  John  Leach  held  that  it  was  so. 
His  Honor  says :  "  There  can  be  no  doubt  that,  if  it  had  been  [546]  pointed  out  to 
the  parties  that  the  estate  was  not  limited  to  all  the  issue  of  the  marriage,  and  that 
the  power  expressed  was,  therefore,  too  remote,  the  deed  would  have  been  altered, 
and  that  the  power  and  the  limitations  to  the  issue  would  have  been  made  to  corre- 
spond.    But  there  is  nothing  in  this  instrument  which  enables  me  to  say  whether  this 
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would  have  been  effected  by  extending  the  limitation  to  the  sons  in  tail  general,  or  by 
directing  that  the  power  should  arise  upon  the  failure  of  the  particular  issue  of  the 
marriage  who  were  inheritable  under  the  settlement  as  it  is  now  framed.  I  am  com- 
pelled, therefore,  to  construe  the  deed  as  I  find  it,  and  to  say  that,  the  event  on  which 
the  power  is  to  arise  being  too  remote,  the  demurrer  must  be  allowed."  It  is  plain, 
therefore,  that  in  that  case  Sir  John  Leach  thought  that  there  had  been  an  over- 
sight in  preparing  the  settlement ;  but  that  learned  Judge  did  not  think  that  he  was 
at  liberty  to  interpolate  the  word  "such."  The  concluding  observations  in  the  judg- 
ment, too,  apply  to  the  present  time ;  for,  here,  it  is  impossible  to  say  what  the 
testator  would  have  done  if  he  had  been  told,  when  he  was  making  the  fourth  codicil, 
that  the  limitations  in  his  will  did  not  include  all  the  issue  of  his  grandson  :  he  might 
have  struck  out  the  reference  to  his  will.  In  a  note  to  Morse  v.  Lord  Ormonde,  there 
is  the  case  of  BanJ:es  v.  Holme  (1  Russ.  394),  which  has  a  very  close  application  to 
the  present.  There  lands  were  settled,  after  limitations  to  the  husband  and  wife  for 
their  lives,  on  the  first  and  other  sons  of  the  marriage  in  tail  male,  remainder  to  the 
daughters  in  tail,  remainder  to  the  husband  in  fee.  The  husband  afterwards  made 
his  will,  and,  after  reciting  that,  under  the  settlement,  he  was  seised  of  the  rever- 
[547]-sion  in  fee  of  the  estates,  expectant  upon  the  contingency  that  there  should  be 
no  child  or  children  of  the  marriage,  or,  there  being  such,  all  of  them  should  die 
without  issue,  he  devised  the  reversion  in  case  he  should  die  without  leaving  any 
children  or  child,  or,  there  being  such,  all  of  them  should  happen  to  depart  this  life 
without  issue  lawfully  begotten  :  and  it  was  held  that  the  devise  was  void,  that  is, 
that  the  failure  of  issue  spoken  of  in  the  will  could  not  be  confined  to  the  failure  of 
issue  provided  for  by  the  settlement.  That  case  peculiarly  applies  to  the  present. 
There  were  two  instruments,  and  the  second  shewed  an  inaccurate  recollection  of  the 
first.  In  JVight  v.  Leiah  (15  Ves.  564)  the  testatrix  devised  an  estate  to  the  Plaintiff 
in  the  cause,  and,  after  his  death,  to  his  first  and  other  sons  ;  and,  in  default  of  male 
issue,  she  gave  the  estate  to  his  eldest  and  other  daughters  in  tail  male :  and  it  was 
held  that,  under  the  words,  "in  default  of  male  issue,"  the  Plaintiff  took  an  estate 
in  tail  male.  Langley  v.  Baldwin  (1  Eq.  Ab.  185  ;  see  5  Adol.  &  Ell.  52)  is  a  case  to 
the  same  effect.  We  trust  that  the  Court  will  be  of  opinion  that  the  certificate  in 
fa\our  of  John  Graves  taking  an  estate  for  life  only  is  not  satisfactory. 

Mr.  Koe  cited  Robinson  v.  Rohinson  (1  Burr.  38),  Doe  v.  Smith  (7  T.  R.  531),  Doe  v. 
Goldsmith  (7  Taunt.  209),  Gretton  v.  Howard  (6  Taunt.  94),  Ellimmhe  v.  Gompertz  (3 
Myl.  &  Cr.  127),  Pierson  v.  Vickers  (5  East,  548),  and  referred  to  the  opinions 
expressed  by  Lord  Eldon  and  Lord  Redesdale  in  Jesson  v.  Wright  (2  Bligh,  1  ;  see 
pp.  49,  56,  et  seq.). 

[548]  Mr.  Knight  Bruce,  Mr.  Wigram,  Mr.  Girdlestone,  Mr.  Sharpe,  Mr.  Bazal- 
gette  and  Mr.  Patch  appeared  for  the  Defendants  ;  but 

The  Vice-Ghaxcellor  [Sir  L.  Shadwell],  without  hearing  them,  said  :  "  It  very 
much  struck  me,  when  this  case  was  brought  before  me  on  Saturday  (and,  since  that 
time,  I  have  read  over  the  case  and  all  the  cases  that  were  cited),  and  I  must  now  say 
that  there  is  no  sufficient  ground  for  disturbing  the  certificate  of  the  Court  of  King's 
Bench.  Because,  if  the  matter  had  been  presented  to  the  notice  of  the  Court,  inde- 
pendently of  the  decision  made  in  the  House  of  Lords,  where  the  judgment  of  the 
Exchequer  Chamber  was  affirmed  which  reversed  the  judgment  of  Chief  Baron 
Alexander,  I  cannot  but  think  that  there  would  have  been  very  strong  ground  for 
holding  from  the  words  of  the  fourth  codicil  (which  are  untechnical  in  the  highest 
degree,  and  which  do  not  fall  within  the  rule  that  Mr.  Koe  has  cited  from  the  mouth 
of  Lord  Redesdale,  namely,  that  technical  words  shall  have  their  legal  effect  unless, 
from  subsequent  inconsistent  words,  it  is  very  clear  that  the  testator  meant  other- 
wise) that  the  true  intent  was  to  make  the  variation,  such  as  it  is,  by  giving  all  the 
freehold,  copyhold  and  personal  estate  in  the  manner  in  which  he  made  the  particular 
limitation  of  the  real  estate  in  the  will. 

The  expression  is,  "  unto  my  grandson,  John  Graves,  and  his  heirs  in  strict  entail." 
Kow  those,  to  be  sure,  are,  to  a  certain  extent,  words  of  a  popular  nature ;  but,  never- 
theless, the  words  "  strict  entail  "  have  acquired  a  certain  technical  sense  ;  and,  primA 
fade,  if  a  testator  talked  of  settling  an  estate  on  a  man  and  his  heirs  in  strict  entail, 
I  do  not  suppose  that  anyone  in  the  pro-[549]-fession  would  imagine  that  it  was 
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intended  that  the  first  taker  should  be  tenant  in  tail,  but  that  he  should  be  but  tenant 
for  life,  and  that  those  persons  who  were  designated  as  heirs,  whoever  they  might  be, 
should  take  in  succession.  Then  the  testator  says,  "  as  in  my  said  will  directed." 
There  you  have  a  plain  reference,  without  straining  the  words  at  all,  to  the  particular 
mode  of  limitation  which,  by  the  will,  was  made  applicable  to  the  estates  thereby 
given.  Then  he  directs,  "  in  case  the  said  John  Graves  shall  not  be  thirty-one  years 
of  age  at  the  time  my  said  estates  shall  devolve  on  him  by  the  death  of  my  daughter, 
that  he  shall  not  take  or  be  put  in  possession  of  the  same  until  he  shall  have  attained 
such  age  of  thirty-one  years  ;  but  that  the  rents  and  profits  shall  accumulate."  Now, 
if  you^hold  that  the  true  intent  of  this  is  that  J.  Graves  shall  take  as  tenant  in  tail, 
that  clause  becomes  void ;  for  J.  Graves  has  nothing  to  do  but  to  suffer  a  common 
recovery  and  there  is  an  end  of  it.  Whereas  it  is  plain  that  the  testator  meant  that 
that  should  be  a  part  of  the  provision ;  and  it  cannot  be  made  to  take  effect  except 
by  holding  that  John  Graves  takes  an  estate  for  life.  Then  the  testator  directs  that 
the  accumulations  shall  be  in  the  hands  of  the  trustees  for  the  use  and  benefit  of  his 
grandson  and  his  heirs ;  which  seems  to  imply  that  the  accumulations  shall  be  for  the 
use  and  benefit  of  him  and  his  heirs  in  the  same  way  in  which  they  are  to  enjoy  the 
estates,  that  is,  that  the  heirs  should  take  them  in  remainder  after  J.  Graves.  Then 
the  testator  says,  "  and,  in  failure  of  the  issue  of  the  said  John  Graves,  I  order  that 
my  said  estates  and  effects  shall  go  and  descend  as  is  by  my  said  will  directed."  Now, 
if  a  strict  construction  were  given  to  the  words,  "  in  failure  of  issue  they  shall  go  and 
[550]  descend,"  the  direct  effect  would  be  to  prevent  their  going  and  descending  at 
all  as  in  the  will  directed ;  because  the  limitation  over  would  be  void  as  being  too 
remote ;  it  being  made  to  take  efi'ect  on  a  general  failure  of  issue,  without  there 
having  been  in  the  will  a  limitation  to  issue  co-extensive  with  the  general  expression 
■'issue,"  found  in  this  particular  clause.  It  appears  to  me,  therefore,  that  that  mode 
of  construction,  so  far  from  effecting  the  intention  of  the  testator,  would  manifestly 
defeat  it.  And,  on  the  whole,  and  especially  when  I  consider  what  view  was  taken  of 
the  case  with  respect  to  the  Plomer  Hill  estate  in  the  House  of  Lords,  my  opinion  is 
that  it  would  be  too  much  to  say  that  the  certificate  of  the  Judges  of  the  Court  of 
King's  Bench  is  wrong ;  and  my  own  opinion  is  that  it  is  right. 

There  is  only  one  observation  which  I  have  to  make  on  the  case  in  the  House  of 
Lords,  which  is  this.  It  is  very  remarkable  that  Lord  Chief  Justice  Tindal,  in  giving 
the  opinion  of  all  the  Judges,  states  that  they  were  not  all  agreed  on  all  the  parts,  but 
that,  though  they  did  not  all  agree  in  every  particular  part  of  the  case,  they  all  agreed 
in  the  general  result.  It  is  very  remarkable  that,  for  the  purpose  of  putting  a  con- 
struction on  a  devise  of  real  estate,  his  Lordship  expressly  refers  to  the  second  and 
third  codicils  which  were  not  duly  attested  ;(1)  and,  therefore,  there  might  have  been 
some  cavil  against  some  portions  of  the  reasoning.  Now,  however,  that  course  of 
reasoning  is  likely  to  be  established ;  because  all  testamenUiry  instruments,  [551] 
whether  they  relate  to  real  estate  or  to  personal  estate  only,  must  have  the  same 
attestation. 

I  think  that  I  ought  not  to  disturb  the  certificate. 

By  the  order  made  in  the  cause  on  the  9th  of  December  1833,  it  was  declared 
that  the  testator's  residuary  real  estates  were  charged  with  the  four  following 
annuities,  w  yearly  rent-charges,  in  favour  of  Mrs.  Hicks,  namely,  one  of  £300,  and 
another  of  £100,  under  the  will ;  one  of  £100  under  the  first  codicil,  and  another  of 
the  same  amount  under  the  fourth  codicil ;  and  with  an  annuity  or  yearly  rent-charge 
of  £100  in  favour  of  Mr.  Hearle  :  and  it  was  further  declared  that  the  annuitv  or 
yearly  rent-charge  of  £300  was  a  primary  charge  to  the  several  other  annuities  or 
yearly  rent-charges  given  by  the  will  and  codicils,  and  that  those  other  annuities  or 
yearly  rent-charges  were  charged  on  the  said  estates  without  any  priority  between 
them.     (See  Graves  v.  Hicks,  ante,  vol.  vi.  p.  391.) 

The  testator's  general  personal  estate  having  proved  insufficient  for  the  payment 
of  his  debts,  and  the  rents  of  the  residuary  real  estates,  after  paying  an  annuity  and 

(1)  In  the  report  of  the  case,  it  is  stated  that  the  will  and  codicils  were  duly 
executed  to  pass  real  estates.     See  8  Bing.  479. 
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the  interest  of  a  sum  in  gross  which  the  testator  had  charged  on  the  estates  in  his 
lifetime,  being  inadequate  to  pay  the  annuities  declared  to  be  charged  on  the  estates 
by  the  will  and  codicils,  those  annuities  became  greatly  in  arrear,  and  in  1838  the 
arrears  due  to  Mrs.  Hicks  amounted  to  £3479,  and  had  since  increased. 

It  was  contended,  on  behalf  of  Mrs.  Hicks  and  Mr.  Hearle,  that,  by  the  will  and 
codicils,  the  annuities  were  charged  upon  the  corpus  of  the  residuary  estates,  [552] 
and,  consequently,  that  the  arrears  ought  to  be  paid  out  of  a  sum  of  money  which 
had  been  produced  by  the  sale  of  timber  on  the  estates,  and,  if  that  should  not  be 
sufficient,  out  of  money  to  be  raised  by  sale  or  mortgage  of  the  estates. 

Mr.  Girdlestone,  Mr.  Sharpe  and  Mr.  Patch,  for  Mrs.  Hicks.  The  annuities  of 
£300  and  £100  given  to  Mrs.  Hicks  by  the  will  are  not  merely  charged  upon  the 
estates,  but  the  estates  are  devised  subject,  expressly,  to  those  annuities.  Therefore 
John  Graves  and  his  issue  take  an  estate  of  inheritance  subject  to  annuities  which  are 
to  be  raised  and  paid,  half-yearly,  on  certain  prescribed  days.  Can  it  be  contended 
then  that  Mrs.  Hicks  is  not  to  receive  her  annuities  half-yearly,  but  they  are  to  be 
allowed  to  run  in  arrear,  and  the  arrears  to  go  on  accumulating,  and  then,  perhaps, 
doled  out,  not  to  her  but  to  her  personal  representatives  ]  [The  Vice-Chancellok. 
Is  there  any  trust  created  for  payment  of  the  annuities  ]  Is  there  anything  given 
but  a  legal  rent-charge  I  Where  an  annuity  is  given  to  A.  for  life,  with  powers  of 
distress  and  entry,  and  the  estate  on  which  the  annuity  is  charged  is  devised  to  B.  for 
life  with  remainders  over,  it  is  not  the  habit  of  this  Court  to  direct  the  annuity  to  be 
raised  by  sale  or  mortgage  of  the  estate,  except  in  cases  where  the  Court  finds  it 
necessary  to  sell  or  mortgage  the  estate  for  payment  of  the  testator's  debts.  If  the 
mere  grant  of  an  annuity  entitles  the  annuitant  to  have  the  estate  either  sold  or 
mortgaged,  why  do  conveyancers  vest  a  term  in  trustees  in  trust  to  sell,  in  addition 
to  giving  powers  of  distress  and  entry  to  the  annuitant  ?]  The  decision  in  Cupit  v. 
JarfatAft  (Maclel.  495;  and  13  Pri.  721)  [553]  seems  to  answer  the  objection  which 
your  Honor  has  just  stated.  In  that  case  it  was  treated  as  clear  that  the  arrears  of 
the  annuity  might  be  raised  by  sale  or  mortgage  of  the  property  charged,  notwith- 
standing powers  of  distress  and  entry  were  given  to  the  grantee.  [The  Vice-Chan- 
CELLOR.  There  the  annuitant  was  dead,  and,  consequently,  nothing  further  could 
become  due  in  respect  of  the  annuity.]  It  appears,  from  the  report,  that  Sir  W. 
Alexander,  C.B.,  expressly  repudiated  that  ground  of  decision. 

Mr.  Patch  said  that,  by  a  former  order  in  the  cause,  the  Court  had  directed  money 
for  payment  of  the  costs  of  the  suit  to  be  raised  by  sale  or  mortgage  of  the  estates  ; 
and,  therefore,  the  case  fell  within  the  principle  of  Stamper  v.  Pickering  {ante,  vol.  ix. 
p.  176).  ^ 

Mr.  Knight  Bruce,  Mr.  Wigram  and  Mr.  Bazalgette,  for  Mr.  Hearle.  There  is  no 
intention,  either  expressed  in  or  to  be  implied  from  the  will  and  codicils,  that  the  rents 
of  the  estates  were  to  be  the  only  fund  for  payment  of  the  annuities.  The  object  of 
conveyancers  in  inserting  powers  or  trusts  for  sale  in  annuity  deeds  is  merel}'  to  enable 
the  grantee  or  his  trustee  to  do  that  which  this  Court  would  do  for  the  annuitant. 
The  rents  of  a  mortgaged  estate  are  the  primarv  fund  for  paying  the  interest  on  the 
mortgage  money  ;  but,  if  thej^  are  not  sufficient,  the  mortgagee  uiay  resort  to  the 
corpus  of  the  estate.  If  a  judgment  creditor  has  sued  out  an  elegit,  Courts  of  Equity 
will  raise  the  debt  at  once,  and  not  compel  the  judgment  creditor  to  wait  until  the 
rents  satisfy  it. 

[554]  We  trust  that,  at  all  events,  the  Court  will  direct  the  arrears  of  the  annuities 
to  be  discharged  out  of  the  timber-money. 

Mr.  Jacob  and  Mr.  Koe,  for  the  Plaintiff.  In  Stampier  v.  Pickering  the  estates  had 
been  sold  for  payment  of  the  testator's  debts,  and  the  income  of  the  proceeds  which 
remained,  after  payment  of  the  debts,  was  not  sufficient  to  pay  the  widow's  annuity. 
Besides,  the  estates  were  devised  to  the  children,  subject,  expressly,  to  the  yearly  sum 
of  £50  (which  was  not  given  as  a  rent-charge) ;  and,  of  course,  the  widow  was  entitled 
to  be  paid  in  full  before  the  children  could  take  anything.  In  Cupit  v.  Jackson  the 
annuitant  was  dead,  and  the  bill  was  filed  by  his  executrix.  "When  an  annuitant  dies 
the  whole  amount  that  can  become  due  in  respect  of  the  annuity  is  ascertained,  and, 
to  some  extent,  there  is  a  change  in  the  character  of  the  charge. 

The  Vice-Chaxcellor  [Sir  L.  Shadwell].     The  case  of  Cupit  v.  Jackson  hz&  no 
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relation  whatever  to  the  present  case.  There  John  Jackson  the  elder  (who  seems  to 
have  been  seised  in  fee),  on  the  occasion  of  the  marriage  of  his  daughter,  Elizabeth 
Jackson,  with  a  person  of  the  name  of  Thomas  Brailsford,  settled  the  estate  so  that 
there  should  be  a  certain  annuity  payable  to  himself  for  life,  then  an  annuity  payable 
to  his  wife  for  life,  and  then  an  annuity  payable  to  Thomas  Brailsford.  Hannah 
Jackson,  who  was  the  wife  of  the  settlor,  died  in  the  year  1778  ;  and  then  John  Jackson 
married  a  second  time  ;  and  he  had  issue  by  that  marriage  a  son,  John  Jackson,  and  a 
daughter,  who  also  was  named  Elizabeth,  against  whom,  by  mistake,  the  bill  seems  to 
have  been  filed.  She  had  no  interest.  John  Jackson,  the  settlor, by  his  will,  as  stated  on 
the  face  of  [555]  the  case,  devised  the  tenements  charged  with  the  annuity  to  John  Jack- 
son the  younger  in  fee,  and  died  in  the  year  1808,  and  Thomas  Brailsford  then  became 
the  sole  annuitant,  and  the  annuity  was  paid  to  him,  with  more  or  less  regularity,  dur- 
ing his  life.  Then  he  died,  having,  by  his  will,  appointed  Mary  Cupit  his  executrix. 
She  filed  the  bill  against  John  Jackson  the  younger,  who,  at  that  time,  was  seised  in 
fee  of  the  estate  subject  to  the  arrears  of  the  annuity.  The  whole  amount  of  those 
arrears  was  then  finally  determined ;  and,  in  that  case,  there  being  but  one  demand, 
which,  at  all  events,  must,  in  some  manner  or  other,  have  been  raisable  out  of  the 
estate,  the  Lord  Chief  Baron  thought  that,  in  that  case,  the  whole  amount  of  the 
arrears  having  been  ascertained,  and  the  estate  charged  with  the  annuity  being  in  the 
hands  of  the  Defendant  who  was  seised  in  fee-simple  of  it,  it  was  right  that  the 
amount  of  those  arrears  should  be  raised  by  the  sale  or  mortgage  of  the  estate. 
Consequently,  as  it  appears  to  me,  it  has  no  relation  whatever  to  the  present  case  : 
because,  in  the  present  case,  the  estate  out  of  which  it  is  proposed  that  the  arrears  of 
the  annuity  shall  be  raised  happens  to  be  still  subject  to  settlement,  as  to  part,  on 
Mrs.  Hicks  for  life,  and  subject  thereto,  on  Mrs.  Hearle  for  life,  with  remainder  to 
John  Hicks  for  life,  with  certain  contingent  remainders  to  the  first  and  other  sons  in 
tail,  or  in  some  other  way  (for  I  do  not  mean  to  give  any  opinion  as  to  what  estates 
his  issue  take),  with  certain  remainders  over.  The  annuitant  being  alive,  and  some 
arrears  having  become  due,  the  amount  of  which  arrears  I  admit  is  now  ascertained, 
it  is  proposed  that  this  Court  shall  order  the  amount  of  those  arrears  to  be  raised,  by 
sale  or  mortgage,  out  of  the  settled  estate.  However,  no  case  has  been  produced  as 
an  authority  for  such  a  proceeding ;  and  my  opinion  is  that,  unless  [556]  the  Court 
finds  it  necessary  to  make  a  decree  for  the  .sale  of  the  estate  for  some  other  purpose, 
there  is  no  ground  whatever  for  making  a  direction  that  the  amount  of  those  arrears 
(which,  it  is  true,  are  now  ascertained,  but  which  will  be  liable,  very  probablj',  in  the 
course  of  a  succession  of  years,  to  fluctuate),  shall  be  raised  in  the  manner  proposed  ; 
for  I  do  not  understand  that  it  is  necessary  now  to  give  any  direction  for  the  sale  or 
mortgage  of  the  real  estate  for  any  other  purpose. 

My  opinion,  therefore,  is  that  all  that  can  be  done  at  present  is  to  let  the  matter 
go  on  ;  and  if  the  future  rents  increase,  the  arrears  will  be  diminished,  and,  for  aught 
I  know,  may  be  ultimately  paid. 

I  feel  great  reluctance  to  do  that  which  is  novel,  and  which  is  not  supported  by 
any  principle  that  I  have  heard  adduced,  or  by  any  case  that  has  been  cited. 

[557]     Jones  v.  Price.     Jan.  29,  Feb.  2,  1841. 

[S.  C.  10  L.  J.  Ch.  195  ;  5  Jur.  719.] 

Will.     Construction.     Trust  fm-  Sale.     Power  of  Sale.     Charge  of  Debts. 

Testator  appointed  three  persons  and  their  respective  heirs  and  assigns  his  executors,  and 
gave  to  them  and  to  their  respective  heirs  and  assigns  all  his  real  and  personal  estates, 
in  trust  for  the  purposes  after  set  forth  ;  and,  first,  that  they  and  their  respective 
heirs  and  assigns  should  sell  his  real  estates ;  and  he  empowered  them  and  their 
respective  heirs  and  assigns  to  convey  the  estates,  and  to  give  receipts  for  the  con- 
sideration money.  He  then  requested  the  executors  of  his  will  to  sell  his  farming 
stock,  furniture,  &c.,  and,  out  of  the  monies  so  arising  and  all  other  portions  of  his 
personal  estate,  he  required  them  and  their  respective  heirs  and  assigns  to  pay  all  his 
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debts,  &c.  One  of  the  trustees  and  executors  died.  The  two  survivors  agreed  to 
sell  the  real  estates. 
The  Court,  in  a  suit  for  a  specific  performance  of  the  agreement,  rejected  the  word 
"  respective  ; "  and  held  that  the  two  surviving  trustees  and  executors  could  sell 
and  convey  the  estates  to  the  purchaser ;  and  that  the  debts  were  charged  on 
the  proceeds  of  the  real  estates,  and,  consequently,  that  the  receipt  clause  was 
unnecessary. 

Kichard  "Willding,  by  his  will,  dated  the  29th  of  January  1820,  appointed  Thomas 
Longueville  Jones,  Charles  Thomas  Jones  and  James  Taylor,  awl  their  respective  heirs 
and  ussicjns,  the  executors  thereof;  and,  after  devising  certain  parts  of  his  real  estates 
and  giving  certain  legacies,  he  expressed  himself  as  follows  : — "  I  do  hereby  give  and 
ilevise  unto  the  said  Thomas  Longueville  Jones,  Charles  Thomas  Jones  and  James 
Taylor,  and  to  their  respective  heirs  and  assigns,  all  and  every  the  residue  and 
remainder  of  my  estates,  both  real  and  personal,  for  ever,  in  trust  for  the  purposes 
hereinafter  set  forth  and  declared  :  and,  first,  that  they,  the  above-named  executors 
and  devisees  in  trust  of  this  my  will  and  their  respective  heirs  and  assigns,  shall  and  do 
sell  and  dispose  of  all  my  real  estates  so  devised  to  them,  by  public  auction  or  private 
liargain  and  in  one  or  more  lots,  as  may  appear  to  them  the  most  advisable,  and  as 
soon  after  my  decease  as  a  purchaser  or  purchasers  can  be  met  with  possessing  the 
means  to  pay  a  fair  and  marketable  price  for  the  same  :  and  I  hereby  authorise  and 
[558]  empower  the  said  T.  L.  Jones,  C.  T.  Jones  and  J.  Taylor  ami  their  respective  heirs 
and  assicjns  so  to  sell,  release  and  canvey  all  the  real  estates  herein  deiised  to  them,  and  to  qire 
I'ljal  receipts  fo^-  the  consideration  money  that  may  be  paid  to  them  for  the  same  :  and  I 
do  hereby  declare  it  to  be  my  will  that,  after  such  receipts  so  given,  the  purchasers 
respectively  shall  be  exonerated  and  discharged  from  all  obligation  as  to  the  future 
appropriation  of  the  money  under  the  trusts  of  this  my  will  :  and  I  further  request 
the  executors  of  this  my  will  to  sell  and  convert  into  money  all  my  farming  stock, 
furniture,  &c.,  as  soon  after  my  decease  as  to  them  may  appear  proper,  but  without 
prejudice  as  to  the  furniture  to  the  accommodation  hereinbefore  given  to  my  affec- 
tionate wife,  Diana;  and,  out  of  the  monies  so  arising  and  all  other  portions  of  my 
personal  estate,  they,  the  executors  of  this  my  will  and  their  respective  heirs  and  assic/ns, 
are  required  to  pay  all  my  just  debts,  my  funeral  and  testamentary  expenses,  and  the 
sums  of  £3000  and  £1000  to  my  faithful  wife,  Diana,  and  the  following  legacies, 
namely,  to  Miss  Sophia  Harrison  £1-50,  to  my  servant,  John  Armor,  £150,  itc,  and 
I  hereby  will  and  dispose  of  all  the  residue  or  surplus  proceeds  of  all  my  real  and  personal 
'  <fafes  in  manner  following,  namely,  that  they,  the  said  T.  L.  Jones,  C.  T.  Jones,  and 
J.  Taylor  aiid  their  respective  heirs  and  assigns,  shall  place  all  the  said  residue  and  sur- 
];lus  proceeds  in  some  of  the  public  funds,  in  their  joint  names,  or  upon  mortgage  of 
some  real  estates  of  land,  as  may  appear  to  them  the  most  proper;  and  all  the  dividends 
and  interest  that  may  arise  and  become  due  therefrom  is  to  be  received  by  the 
executors  and  devisees  in  trust  of  this  my  will,  or  their  respective  heirs  and  assigns,  and 
the  produce  by  them  paid  unto  my  nieces,  Margaret  Tattersall,  Jane  Tattersall,  &c.,  &c., 
[559]  equally  between  them,  or  equally  between  the  survivors  of  them,  and  wholly 
to  the  last  survivor  of  them,  during  the  term  of  her  natural  life ;  and,  on  the  demise 
of  such  last  survivor,  I  hereby  give  and  bequeath  one  moiety  of  such  principal  sum 
to  all  and  every  the  child  or  children  of  the  said  Jane  Tattersall,  equally  between 
them  :  and  I  hereby  give  and  bequeath  the  other  moiety  of  such  principal  sum  unto 
all  and  every  the  child  or  children  of  my  nephew,  Philip  Tattersall,  equally  between 
them  ;  and,  in  case  of  the  failure  of  issue  of  the  said  Jane  or  Philip,  the  whole  of  the 
said  principal  unto  the  child  or  children  of  the  other :  in  case  the  said  Jane  and 
Philip  shall  die  issueless,  I  then  give  and  bequeath  one  moiety  of  the  said  principal 
sum  unto  my  niece,  Margaret  Jones,  and  to  her  child  or  children,  equally  between 
them  :  in  the  case  of  my  said  niece,  Margaret  Jones,  dying  issueless,  I  hereby  give 
and  bequeath  such  moiety  of  the  said  principal  sum  unto  the  heir  at  law  of  Elizabeth 
Willding  :  and  I  do  hereby  give  the  other  moiety  of  the  said  principal  sura  unto  the 
above-named  Thomas  Longueville  Jones,  Charles  Thomas  Jones  and  James  Taylor,  or 
to  the  heir  at  law  of  each  of  them  respectively,  and  to  be  equally  divided  between 
them  :  and  I  do  hereby  declare  it  to  be  my  will  that  my  said  trustees  and  executors 
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respectively,  and  their  respective  heirs,  executors  and  administrators  shall  be  accountable 
only  for  such  monies  as  they  shall  actually  and  hmul  fide  receive,  and  that  the  one 
.shall  not  be  answerable  for  the  acts  or  defaults  of  the  other  or  others  of  them,  but 
each  of  them  for  his  own  acts  and  defaults  only." 

The  will  was  proved  by  Thomas  Longueville  Jones,  Charles  Thomas  Jones,  and 
James  Taylor  iu  July  1821.  T.  L.  Jones  (who  after  the  testator's  death  assumed  the 
[560]  surname  of  Longueville)  died,  having  devised  all  estates  vested  in  him  as  a 
trustee  to  his  son  and  heir,  Thomas  Longueville. 

In  March  1839,  which  was  some  years  after  the  death  of  Thomas  Longueville, 
C.  T.  Jones  and  J.  Taylor,  as  the  surviving  trustees  of  the  first  testator's  will,  agreed 
to  .sell  the  testator's  residuary  real  estates  to  John  Price  for  £57,000.  On  the  title 
to  the  estates  being  investigated.  Price  was  advised  that  Jones  and  Taylor  alone 
were  not  competent  to  sell  the  estates  and  to  give  a  good  discharge  for  the  purchase- 
money  :  in  consequence  of  which,  another  agreement  for  the  sale  of  the  estates  was 
entered  into  between  Price,  of  the  one  part,  and  Jones,  Taylor  and  Thomas 
Longueville,  as  the  heir  and  devisee  of  the  trust  estates  of  his  late  father,  of  the  other 
part.  The  title  was  afterwards  approved  of,  subject  to  the  following  questions, 
namely,  whether  Jones  and  Taylor  alone,  or  whether  they  and  Thomas  Longueville 
were  competent  to  sell  and  convey  the  estates  to  Price  and  to  give  a  good  discharge 
for  the  purchase-money,  or  whether  the  parties  beneficially  interested  in  the  purchase- 
money  ought  not  to  join  in  giving  the  discharge? 

The  bill  was  filed  for  a  specific  performance,  by  Jones  and  Taylor,  against  Price 
and  T.  Longueville.  Price  raised  the  above-mentioned  questions  by  his  answer,  and 
also  submitted  that,  according  to  the  true  construction  of  the  will,  the  purchase- 
money  was  not  made  liable  to  the  payment  of  the  testator's  debts. 

Mr.  Knight  Bruce  and  Mr.  Purvis,  for  the  Plaintiffs.  The  questions  in  this  case 
have  arisen  in  consequence  [561]  of  the  testator  having  used  the  word  "respective" 
in  his  will.  It  is  evident  that  he  did  not  know  the  meaning  of  that  word  ;  but  we 
contend  that  the  trustees  took  as  joint-tenants.  Knight  v.  Guuld  (2  Myl.  &  Keen, 
29-5).  If,  however,  as  the  purchaser's  counsel  will  insist,  the  word  "respective"  had 
the  eflect  of  making  the  trustees  tenants  in  common,  then  the  two  surviving  trustees, 
together  with  the  heir  and  devisee  of  the  deceased  trustee  (who  is  willing  to  join 
with  them),  can  make  a  good  conveyance,  and  give  a  valid  discharge  for  the  purchase- 
money.  Moreover,  the  testator's  debts  are  clearly  charged  upon  the  real  estates  ;  and, 
therefore,  it  is  of  no  importance  whether  the  surviving  trustees  alone,  or  jointly  with 
the  heir  and  devisee  of  the  deceased  trustee,  are  or  not  enabled  under  the  receipt 
clause  to  give  a  valid  discharge  for  the  purchase-money.  The  testator  devises  all  the 
residue  and  remainder  of  his  estates,  both  real  and  personal,  to  the  trustees  in  trust 
for  the  purposes  afterwards  set  forth  :  so  that,  at  the  outset,  he  throws  all  the 
property  into  one  mass.  He  then  directs  the  trustees  to  sell  his  real  estates,  and  his 
farming  stock,  furniture,  &c.,  and,  out  of  the  monies  so  arising  aud  all  other  portions 
of  his  personal  estate  (that  is,  what  has  become  personal  by  being  sold),  to  pay  his 
debts,  funeral  and  testamentary  expenses  and  legacies  ;  and  then  he  disposes  of  all 
the  residue  or  surplus  proceeds  of  all  his  real  and  personal  estates.  The  will  is  so 
constructed  that,  if  the  debts  are  not  payable  out  of  the  proceeds  of  the  sale  of  the 
real  estates,  the  legacies  are  not ;  but  that  cannot  be  contended  for  a  moment.  There 
being  then  a  clear  charge  of  debts,  there  was  no  necessity  for  inserting  any  receipt 
clause  in  the  will  ;  and  the  objection  which  is  founded  on  that  clause  is  of  no  weight. 

[562]  Mr.  G.  Richards,  Mr.  Hodgson  and  Mr.  Bagshawe,  for  the  Defendant  Price. 
It  often  happens  that  a  title  may  be  made  in  one  of  two  ways :  but,  if  they  are 
inconsistent  with  each  other,  the  Court  must  decide  which  of  them  is  the  right  way. 
It  is  very  doubtful  whether  the  legal  estate  is  now  vested  in  the  Plaintiffs,  or  in 
them  and  the  Defendant  Longueville.  Doe  v.  Green  (4  Mees.  &  Wels.  229).  If,  on 
the  one  hand,  the  purchaser  pays  his  purchase-money  to  the  Plaintiffs  and  takes  a 
receipt  from  them,  but  ought  to  have  paid  it  to  and  taken  a  receipt  from  the 
Defendant  Longueville  as  well  as  the  Plaintiffs,  the  cestui  que  trusts  may  make  him 
responsible  for  it,  if  it  is  misapplied.  So,  on  the  other  hand,  if  he  pays  it  to  the 
three  when  he  ought  to  have  paid  it  to  the  two,  the  cestui  que  trusts  may  make  him 
responsible  for  it.     Who  are  the  executors  of  the  will  ?     Not  only  the  three  gentle- 
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men  who  are  named,  but  they  and  their  respective  heirs  and  assigns ;  and  they  and 
their  respective  heirs  and  assigns  are  to  pay  the  debts.  Townseiul  v.  JVikm  (1  Barn 
>.\;  Aid.  608),  Bradford  v.  Belfield  {ante,  vol.  ii.  p.  264),  Hall  v.  Dewes.{\) 

Mr.  Parry,  for  the  Defendant,  Longueville,  said  that  his  client  was  ready  to  join 
in  the  conveyance  and  receipt,  if  required  so  to  do.  He  referred  to  Fisher  v.  Wigg 
(1  P.  W.  14)  in  order  to  shew  that  it  was  doubtful  whether  the  trustees  took  as 
joint-tenants  or  as  tenants  in  common. 

[563]  Mr.  Knight  Bruce,  in  reply,  said  that  the  persons  named  in  the  will  were 
the  executors,  and  were  the  persons  by  whom  the  debts  were  to  be  paid  ;  and  that 
the  superadded  words,  "  their  respective  heirs  and  assigns,"  were  surplusac;e  and 
nonsensical ;  that  the  will  was  to  be  construed  so  as  to  give  them  an  estate  com- 
mensurate to  their  office  ;  and  that  the  word  "  respective  "  was  not  inflexible,  but 
admitted  of  being  modified,  especially  in  construing  the  language  of  a  will. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  This  case  must'be  decided,  like  many 
other  cases  upon  wills,  by  looking  at  all  the  language  from  the  beginning  to  the  end 
of  it ;  and  any  person  who  takes  the  trouble  to  do  so  will  see  that  it  abounds  in 
nonsense. 

Before  I  comment  on  the  will  I  will  just  observe  upon  the  cases  of  Townsend  v. 
Il'ilson,  Hall  v.  Dewes  and  Bradford  v.  Belfield. 

In  the  case  of  Townserul  v.  IFilson,  a  question  arose  upon  the  construction  of  a 
deed  by  which  a  power  was  given  to  three  trustees  and  their  heirs  to  sell  the  estate 
for  such  price  in  money  as  to  them  or  their  heirs  should  seem  meet ;  and,  one  of  them 
having  died,  it  was  held  that  a  good  conveyance  could  not  be  made  by  the  two 
survivors  alone. 

In  the  case  of  Hall  v.  Dewes  it  was  directed,  by  the  articles,  that  a  power  should 
be  contained  in  the  settlement  to  be  made,  to  enable  the  husband,  with  the  consent 
of  the  three  persons  named,  their  heirs  or  assigns,  but  not  otherwise,  to  make  sale 
of  the  mes- [564]-suages,  A;c.,  for  the  best  price  or  prices  that  could  or  might  be 
ubtained,  or  for  such  equivalent  in  lands  as  should,  by  the  same  three  persons  or  the 
>urvivor,  be  thought  reasonable  ;  and  the  articles  also  provided  that  any  variation 
might  be  made  in  the  form  and  order  of  the  articles  and  the  uses  and  trusts  thereof 
which  would  better  effectuate  the  intention  of  the  parties  thereto  as  therein  expressed. 
Then  a  settlement  reciting  the  articles  was  made,  by  which  a  power  of  sale  was 
reserved  to  the  husband,  to  be  exercised  by  him  with  the  consent  of  the  three  persons, 
or  the  survivors  or  survivor  of  them,  or  of  the  heirs  or  assigns  of  such  survivor,  or 
of  the  trustees  or  trustee  for  the  time  being ;  and  the  pensons  who  were  to  give 
receipts  for  the  purchase-money  were  the  same  as  those  who  were  to  consent  to  the 
sale  ;  and  they  were  also  the  trustees  of  the  settlement.  One  of  them  went  abroad, 
and  another  trustee  was  appointed  in  his  place.  Then  another  died  ;  and,  befoi-e  his 
place  was  supplied,  an  agreement  was  entered  into  for  sale  of  the  estate  to  the  persons 
under  whom  the  Plaintiffs  claimed  ;  and  it  was  conveyed  to  them  by  deeds  in  which 
one  of  the  original  trustees  and  the  new  trustee  joined.  The  objection  was  that  the 
power  of  sale  had  not  been  duly  exercised. 

The  Lord  Chancellor  observed  that,  if  the  intent  was  that  the  three  persons 
named  in  the  articles  should  consent,  the  clause  as  to  varying  the  settlement  to 
effectuate  the  intention  would  not  help  the  case.  And  then  his  Lordship  asked  a 
<[uestion  with  respect  to  Townsend  v.  IFilson,  and  added  that  he  did  not  agree  with 
the  decision  in  that  case  :  and  I  heard  him  express  himself  to  the  same  effect,  when 
he  was  giving  an  opinion  in  Jerroise  v.  The  Duke  of  Northumberland,  [565]  befor'e  the 
case  of  Hall  v.  Dewes  came  on  for  argument  before  him.  But  it  is  to  be  observed 
that,  in  that  case,  the  words  were  "  their  heirs  or  assigns." 

In  Bradford  v.  Belfield  there  was  a  conveyance  by  way  of  mortgage  made  to 
Whidborne  (who  was  a  trustee  for  the  mortgagee,  Baker)  his  heirs  and  assigns,  upon 

(1)  Jac.  189.  On  Townsend  v.  Wilson  being  cited,  the  Vice-Chancellor  said  that 
Lord  Eldon  always  considered  that  case  to  have  been  wrongly  decided.  Upon  which 
Hall  V.  Dewes  was  cited,  in  order  to  shew  that,  although  Lord  Eldon  disapproved  of 
the  decision,  he  would  not,  in  consequence  of  it,  compel  the  purchaser  in  Hall  v. 
Dewes  to  take  the  estate  which  was  the  subject  of  that  suit. 
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special  trust  aud  confidence  in  him  and  his  heirs  reposed,  that  he  and  they  should 
sell ;  and  then  it  appears  that  Whidborne's  heir,  with  the  consent  of  the  executors 
of  Baker,  conveyed  to  Bradford  in  fee  in  trust  to  sell.  Bradford  afterwards  sold  to 
Belfield  :  and  the  question  was  whether  that  was  proper ;  and  I  held  that  that  mode 
of  proceeding  was  not  justifiable  under  the  provisions  of  the  original  deed. 

Now,  in  this  case  we  have  to  put  a  construction  on  the  language  of  a  will ;  and 
the  rules  of  construction  which  are  applicable  to  such  instruments  are  not  applicable 
to  the  case  of  a  trust  declared  in  a  deed  :  because  the  Courts  construe  wills  with 
more  laxity  and  with  more  attention  to  their  various  passages  than  are  allowable  in 
construing  deeds. 

The  testator,  in  this  case,  sets  out  with  nominating  and  appointing  his  three 
friends,  T.  L.  Jones,  C.  T.  Jones  and  J.  Taylor,  and  their  respective  heirs  and  assigns, 
the  executors  of  his  will.  Now  it  is  evident  that  he  had  a  very  imperfect  notion  as 
to  what  the  words  "  their  respective  heirs  and  assigns  "  meant ;  and  I  rather  think 
that  you  will  see,  upon  the  whole  construction  of  this  will,  that  the  word  "  respective  " 
may  be  very  well  rejected  without  injuring  the  testator's  meaning;  and  that,  in  fact, 
unless  vou  do  reject  it,  you  cannot  act  on  the  will  at  all,  as  far  as  the  real  estate  is 
concerned.  [566]  Then  he  seems  in  the  subsequent  part  of  the  will  to  have  known 
how  to  give  an  estate  in  fee-simple,  for  that  he  does  in  plain  terms. 

I  should  have  observed,  with  respect  to  the  first  clause,  that,  according  to  my 
apprehension,  the  Ecclesiastical  Court  never  would  consider  that  the  executorship 
was  to  be  split  and  go  to  the  heirs  of  the  three,  or  to  the  assigns  of  the  three. 
The  assigns  of  what?  I  apprehend  that  in  the  event  of  all  these  three  persons 
dying,  the  executor  of  the  surviving  executor,  if  he  proved  the  will  in  the 
same  Court,  would  be  the  personal  representative  of  the  testator ;  so  that, 
in  that  respect,  the  words  "  their  respective  heirs  and  assigns "  must  be  rejected 
as  nonsensical.  Then  he  goes  on  thus  :  "  I  do  hereby  give  and  devise  unto  the  said 
Thomas  Longueville  Jones,  Charles  Thomas  Jones  and  James  Taylor,  and  to  their 
respective  heirs  and  assigns,  all  and  every  the  residue  and  remainder  of  my  estates, 
both  real  and  personal  for  ever,  in  trust  for  the  purposes  hereinafter  set  forth  and 
declared ;  and,  first,  that  they,  the  above-named  executors  and  devisees  in  trust  of 
this  my  will  and  (not  or)  their  respective  heirs  and  assigns,  shall  and  do  sell."  Now, 
if  nobody  was  to  sell  except  the  three  trustees  and  their  heirs  and  assigns,  how  could 
there  ever  be  a  sale  at  all '!  How  was  it  possible  that  the  heirs  could  join  with  the 
ancestors'?  How  was  it  possible  before  any  conveyance  was  made,  that  there  could 
be  any  assign  to  join  either  with  the  heirs  or  with  the  ancestors  ?  If  the  words  are 
to  be  taken  as  they  stand,  they  are  nonsense :  because,  there  being  no  severance  in 
the  execution  of  the  trust,  the  trust  is  to  be  performed  by  everyone  and  their 
respective  heirs  and  assigns.  Then  he  authorizes  and  empowers  the  same  three 
gentlemen,  "  and  their  respective  heirs  and  as-[567]-signs,  so  to  sell,  release  and 
convey  all  the  estates  hereby  devised  to  them,  and  to  give  legal  receipts  for  the 
consideration  money  that  shall  be  paid  to  them  for  the  same : "  and,  afterwards,  he 
says :  "  I  do  hereby  declare  it  to  be  my  will  that  after  such  receipts  so  given,  the 
purchasers  respectively  shall  be  exonerated  and  discharged  from  all  obligation  as  to 
the  future  appropriation  of  the  money  under  the  trusts  of  this  my  will :  and  I  further 
request  the  executors  of  this  my  will,  to  sell  and  convert  into  money  all  my  farming 
stock,  furniture,  &c.,  as  soon  after  my  decease  as  to  them  may  appear  proper,  but 
without  prejudice,  as  to  the  furniture,  to  the  accommodation  hereinbefore  given  to 
my  affectionate  wife  Diana;  and,  out  of  the  monies" — he  has  before  spoken  only  of 
money,  in  the  singular  number — "and,  out  of  the  monies  so  arising  and  all  other 
portions  of  my  personal  estate,  they,  the  executors  of  this  my  will,  and  their  respective 
heirs  and  assigns  are  required  to  pay,"  &c.  It  appears  to  me,  therefore,  that  the  fund 
out  of  which  they  are  required  to  make  the  payments  is  made  up  both  of  the  money 
that  was  to  arise  from  the  sale  of  the  real  estates  and  the  money  that  was  to  arise 
from  the  personal  estate ;  otherwise  there  would  be  a  useless  change  of  language,  and 
the  word  "  monies  "  would  be  made  applicable  only  to  one  sort  of  money,  which  was 
before  named  :  but,  as  the  word  "  money  "  is  used  twice  before  (once  with  respect  to 
the  real  estate,  and  once  with  respect  to  the  personal  estate),  it  appears  to  me  that 
the  most  natural  construction  is  that  the  word  "  monies  "  applies  to  both  descriptions 
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of  money.  Out  of  that  they  are  "  required  to  pay  all  my  just  debts,  funeral  and 
testamentary  expenses,  and  the  sums  of  £3000  and  £1000  to  my  wife,''  and  several 
other  legacies  which  are  mentioned  :  and  the  trustees  and  [568]  executors  are  required 
to  pay  those  further  sums  out  of  the  same  fund.  Then  he  says,  "  and  I  hereby  will 
and  dispose  of  all  the  residue  or  surplus  proceeds  of  all  my  real  and  personal  estates, 
in  manner  following."  In  my  opinion,  the  natural  construction  of  those  words  is 
that  the  subject  which  he  ultimately  deals  with  is  the  residue  or  surplus  proceeds 
after  paying  the  debts  and  making  the  other  payments  before  directed.  The  con- 
sequence is  that  no  clause  making  the  receipts  of  the  trustees  sufficient  discharges 
is  necessary,  the  purchaser  not  being  bound  to  see  to  the  application  of  the  purchase- 
money. 

Then  the  testator  directs  that  the  three  trustees  or  their  respective  heirs  or  assigns 
(so  that  he  there  changes  the  language)  shall  place  all  the  said  residue  and  surplus 
proceeds  in  some  of  the  public  funds  in  their  joint  names.  Now,  supposing  the  case 
was  that  the  three  trustees  had  died  and  had  left  three  heirs,  what  are  thev  to  do  ? 
They  are  to  place  the  surplus  proceeds  "  in  some  of  the  public  funds,  in  their  joint 
names,  or  upon  mortgage  of  some  real  estates  of  land,  as  may  appear  to  them  the  most 
proper ;  and  all  the  diWdends  and  interest  that  may  arise  and  become  due  therefrom 
is  to  be  received  by  the  executors  and  devisees  in  trust  of  this  my  will,  or  their 
respective  heirs  and  assigns."  How  was  that  possible  ?  When  once  the  fund  was 
invested  in  the  joint  names,  those  only  could  receive  the  dindends  who  happened  in 
the  ordinary  course  of  law  to  represent  the  parties  in  whose  joint  names  the  fund 
was  placed.  Therefore  there  is  an  end,  at  once,  to  any  meaning  in  the  words  "  the 
executors  and  devisees  in  trust  of  this  my  will  or  their  respective  heirs  and  assigns." 

[569]  Looking  at  the  whole  of  this  will,  the  proper  course  seems  to  be  to  omit 
altogether  the  word  "respective,"  and  to  construe  the  will  just  in  the  same  manner  as 
if  that  word  was  not  there,  and  then  it  will  be  all  plain  and  simple ;  because  then  the 
trustees,  when  they  do  sell,  will  invest  in  their  joint  names.  The  words  "  heirs  and 
assigns  "  are  inapplicable  to  the  public  funds:  they  must  mean  "executors,  admini.5- 
trators  and  assigns ; "  that  is,  the  representatives  of  the  joint  body  ;  for  they  alone 
can,  by  any  possibility,  receive  the  dividends  of  the  joint  fund. 

Declare  that  the  debts  are  charged  on  the  proceeds  of  the  sale  of  the  real  estates, 
and  that  the  two  Plaintiffs  can  make  a  good  title. 


[569]     Eedes  v.  Eedes.     Feb.  17,  If^,  ISil. 

[S.  C.  10  L.  J.  Ch.  199.] 

Husbarul  awl  JVife.     Settlement. 

A  married  woman  who  had  left  her  husband  and  was  living  separate  from  him,  but 
not  in  a  state  of  adultery,  held  to  be  entitled  to  a  settlement  out  of  a  sum  of  stock 
to  which  her  husband  had  become  entitled  in  her  right. 

The  bill  was  filed  by  a  married  woman  against  her  husband  and  the  trustees  of  a 
sum  of  stock  to  which  she,  or  her  husband  in  her  right,  had  become  entitled,  for  a 
reference  to  the  Master  to  approve  of  a  proper  settlement  of  the  fund,  no  settlement 
or  agreement  for  a  settlement  whatever  having  been  previously  made. 

The  Plaintiff  had  left  her  husband  in  consequence,  as  the  bill  alleged,  of  ill-treatment 
which  she  had  experienced  from  him,  and  was  still  living  separate  from  him.  He  did 
not  contribute  to  her  support ;  but  she  was  endeavouring  to  maintain  herself  by 
keeping  a  school. 

[570]  Each  party  entered  into  evidence  as  to  the  conduct  of  the  other ;  but  there 
was  nothing  to  shew  that  the  wife  had  been  unchaste. 

The  question  was  whether  the  wife  was  entitled  to  a  settlement  out  of  the  fund, 
notwithstanding  she  was  living  separate  from  her  husband. 

Mr.  Kuight  Bruce  and  Mr.  G.  L.  Russell,  for  the  Plaintiff,  cited  Roberts  v.  Roberts 
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(2  Cox,  422),  Wa,tkyns  v.  Watkyns  (2  Atk.  96),  Can  v.  Eastabrooke  (4  Ves.  146),  Ball 
V.  Montgomery  (2  Ves.  191). 

Mr.  Jacob  and  Mr.  K.  Parker,  for  the  Plaintiffs  husband,  cited  Coster  v.  Coster 
(ante,  vol.  ix.  597),  Bullock  v.  Menzies  (4  Ves.  798),  De  Manneville  v.  De  Manneville 
(10  Ves.  52  ;  see  56),  Duncan  v.  DiincMn  (19  Ves.  394). 

Mr.  Lowndes,  for  the  trustees  of  the  fund. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  take  it  to  be  perfectly  settled  law 
that,  where  a  wife  is  entitled  to  a  chose  in  action  which  consists  of  a  principal  sum  and 
not  merely  income,  she  may  file  a  bill  against  her  husband  and  the  trustee  for  a  settle- 
ment, circumstances  of  conduct  on  the  part  of  the  wife  may  certainly  exist  under 
which  the  Court  would  not  listen  to  her  case.  But  that  is  not  so  here;  for  nothing 
has  been  shewn  to  induce  the  Court  to  withhold  a  settlement,  to  which  she  is  p-w)w 
facie  entitled.  [571]  The  amount  of  the  evidence  is  that  the  wife  has  used  very 
provoking  language,  and  that  the  husband  is  of  an  irritable  temper,  and  the  effect 
was  that  she  went  from  his  house  on  a  certain  day,  and  has  ever  since  lived  separate 
from  him.  There  is  no  evidence  that  she  ever  deviated  from  the  conduct  of  a  chaste 
wife  ;  but,  on  the  contrary,  it  is  shewn  that  she  has  lived  in  a  penurious  and  laborious 
manner,  and  has  supported  herself  by  her  own  industry,  without  any  assistance 
whatever  from  her  husband.  So  far  the  husband's  conduct  is  not  free  from  blame. 
I,  however,  do  not  sit  here  to  decide  on  the  merits  or  demerits  of  the  husband,  but 
having  heard  no  reason  why  there  should  not  be  a  decree,  I  think  it  ought  to  be 
referred  to  the  Master  to  approve  of  a  proper  settlement  of  the  Plaintiffs  property. 


[571]    Hills  v.  Hills.    Jpril  20,  1843. 

Jurisdiction.     Transfer  of  Cause. 

A  cause  set  down  before  the  Vice-Chancellor  of  England  was  ordered  to  be  transferred 
to  another  branch  of  the  Court.  Held,  that  the  Vice-Chancellor  of  England  had, 
nevertheless,  jurisdiction  to  hear  a  petition  in  the  cause,  presented  before  the  order 
of  transfer  was  made. 

This  cause  was  set  down  to  be  heard  before  the  Vice-Chancellor  of  England. 

After  a  petition  had  been  presented  in  it,  the  cause  was  transferred  to  the  Court  of 

Vice-Chancellor  Knight  Bruce.     The  question  was  whether  the  Vice-Chancellor  of 

England  had,  nevertheless,  jurisdiction  to  hear  the  petition. 

Upon  the  point  being  mentioned  by  Mr.  Rasch,  for  the  Petitioners, 

The  Vice-Chancellor  [Sir  L.   Shadwell]   said  that  the  order  of  transfer  left 

untouched  everything  that  had  taken  place  in  the  cause  previous  to  that  order,  and, 

therefore,  he  was  of  opinion  that  he  ought  to  hear  the  petition. 


[572]     Sweet  v.  Cater.     Feb.  3,  1841. 

[S.  C.  5  Jur.  68.] 

Piracy.     Copyright.     Agreement.     Construction. 

By  an  agreement  between  an  author  and  a  bookseller,  after  reciting  that  the  author 
had  prepared  a  new  edition  of  one  of  his  works,  and  that  the  bookseller  was 
desirous  of  purchasing  it ;  it  was  agreed  that  Messrs.  H.  (printers)  should  print 
2500  copies  of  the  work,  in  type  and  page  corresponding  with  another  of  the 
author's  works,  at  the  sole  cost  of  the  bookseller,  and  that  the  latter  should  pay  to 
the  former  for  the  said  edition  a  certain  sum  by  instalments,  the  first  to  be  paid  as 
soon  as  the  edition  was  ready  for  publication,  &c. ;  the  work  to  be  divided  into 
three  volumes,  and  to  be  sold  to  the  public  at  £3. 

Held,  that  the  bookseller  was  not  merely  a  purchaser  of  2500  copies  of  the  work. 
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but  was,  in  equity,  an  assign  of  the  copyright  of  it,  to  the  extent  that  he  was  to  be 
the  sole  publisher  of  it,  until  the  whole  edition,  consisting  of  2500  copies,  should 
be  sold  ;  and,  consequently,  that  a  bill  by  him  to  restrain  a  piracy  of  the  work 
was  not  demurrable. 

Held,  also,  that  notwithstanding  some  of  the  passages  alleged  to  have  been  pirated 
were  contained  in  the  prior  editions  as  well  as  in  the  new  edition  of  the  work,  the 
Plaiutitf  was  entitled  to  rely  upon  them,  in  aid  of  his  title  to  the  relief  prayed. 

The  injunction  having  been  granted  on  the  Plaintiff  undertaking  to  try  his  right  at 
law,  and  the  author  declining  to  allow  the  Plaintilf  to  bring  the  action  in  his  name, 
the  Defendant  was  ordered  to  admit  at  the  trial  that  the  Plaintiff  was  the  legal 
proprietor  of  the  pirated  work. 

The  bill  stated  that,  for  some  years  past,  the  Plaintiff  had  carried  on,  and  still 
carried  on,  the  business  of  a  law  bookseller  and  publisher  in  Chancery  Lane ;  that  in 
1805  the  Defendant,  the  Right  Honourable  Sir  Edward  Sugden,  composed  and  caused 
to  be  printed  and  published  a  work  called,  "A  Practical  Treatise  of  the  Law  of 
Vendors  and  Purchasers  of  Estates ;  "  that,  at  different  times  subsequent  to  that  year, 
eight  successive  editions  of  the  work  were  printed  and  published,  and  that  Sir  E. 
Sugden  made  various  alterations  in  and  additions  to  the  work,  in  each  of  the 
successive  editions ;  that  in  1839  Sir  E.  Sugden  was  the  owner  of  and  legally  entitled 
to  the  copyright  of  the  work  and  of  the  several  [573]  editions  thereof ;  that  in  the 
beginning  of  that  year  he  prepared  a  10th  edition  for  publication,  and  in  that 
edition  he  made  very  extensive  alterations  and  additions  to  the  work,  and  increased 
the  same  to  nearly  double  the  size  of  the  9th  edition  ;  that  in  March  1839  the 
Plaintiff  agreed  with  him  for  the  purchase  of  the  right  of  publishing  the  10th  edition, 
for  the  consideration  and  upou  the  terras  and  conditions  after  mentioned ;  that  the 
agreement  was  reduced  into  writing,  and  on  the  28th  of  March  1839  was  signed  by 
Sir  E.  Sugden  and  the  Plaintiff,  and  was  as  follows  : — "  The  Right  Hon.  Sir  Edward 
Sugden  having  prepared  a  new  edition  (the  10th)  of  the  Treatise  of  the  Law  of 
Vendors  and  Purchasers,  and  S.  Sweet  being  desirous  of  purchasing  the  same,  it  is 
agreed  that  Messrs.  Hansard  shall  print  2500  copies  of  the  work,  in  type  and  page 
corresponding  with  the  6th  edition  of  the  Treatise  of  Powers,  at  the  sole  cost  of 
S.  Sweet,  and  S.  Sweet  shall  pay  to  Sir  E.  Sugden  for  the  said  10th  edition  the  sum 
of  (The  sum  to  be  paid  and  the  instalments  by  which  it  was  to  be  paid  were  then 
mentioned.  The  first  instalment  was  to  be  paid  in  cash,  as  soon  as  the  edition  was 
printed  and  ready  for  publication  ;  the  second  instalment  by  an  approved  bill  payable 
four  months  after  date ;  and  the  last  instalment  by  an  approved  bill  payable  eight 
months  after  date ;  and  both  bills  to  be  dated  at  the  time  the  edition  was  ready  for 
2)ublication).  The  work  to  be  divided  into  three  volumes,  and  to  be  sold  to  the 
public  for  £3  in  boards;  but  should  it  exceed  111  sheets  or  1776  pages,  a  pro- 
portionate increase  is  to  be  made  in  the  charge  to  the  public,  and  a  proportionate 
addition  made  to  the  consideration  to  be  paid  by  S.  Sweet  to  Sir  E.  Sugden.  Fifteen 
copies  in  boards  to  be  delivered  to  Sir  Edward,  free  from  all  charge  or  expence." 
The  bill  further  stated  that,  in  pursuance  of  the  agreement,  the  Plaintiff  [574]  caused 
2500  copies  of  the  10th  edition  of  the  work  to  be  printed  by  Messrs.  Hansard,  in 
three  volumes,  in  the  type  and  form  specified  in  the  agreement,  and  the  said  10th 
■edition  of  the  work  was  published  by  the  Plaintiff  on  the  8th  of  December  1839  ;  that 
the  Plaintiff  had  paid  to  Sir  E.  Sugden  the  purchase-money  agreed  to  be  paid  for  the 
right  of  publishing  the  said  10th  edition  of  the  work,  pursuant  to  the  terms  and 
provisions  of  the  agreement;  and  had  already  sold  a  considerable  number  of  the 
topics  of  the  said  10th  edition,  but  that  a  large  number  of  the  copies  of  such  edition 
still  remained  in  his  hands  unsold  ;  that  in  November  1840  the  Defendants,  Cater  & 
Maddox,  who  were  partners  as  booksellers  and  publishers  at  Launceston  in  Cornwall, 
published  a  work  intituled  :  "  A  Practical  Treatise  of  the  Law  Relative  to  the  Sale 
and  Conveyance  of  Real  Property,  with  an  Appendix  of  Precedents,  Comprising 
Contracts,  Conditions  of  Sale,  Purchase  and  Disentailing  Deeds,  &e.,  by  William 
Hughes,  Esq.,  of  Gray's  Inn,  Barrister-at-Law  ;"  that  the  Plaintiff  had  lately  dis- 
covered (as  the  fact  was)  that  the  greater  part  of  the  last-mentioned  work  had  been 
■copied,  word  for  word  or  with  some  colourable  alterations,  from  the  10th  edition  of 
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Sir  E.  Sugden'.s  work,  and  without  Sir  Edward's  knowledge  or  consent;  that, 
although  some  of  the  passages  which  had  been  so  copied  were  acknowledged  to  have 
been  taken  from  Sir  E.  Sugden's  work,  yet  by  far  the  greater  portion  of  them  were 
copied  without  any  such  acknowledgment ;  that  the  printing  and  publishing  of  the 
passages  which  had  been  so  copied  was  a  piracy  on  the  part  of  the  Defendants,  Cater 
&  Maddox,  of  the  10th  edition  of  Sir  E.  Sugden's  work  published  by  the  Plaintiff: 
that  the  Defendants,  Saunders  &  Benning,  who  were  partners  as  law  booksellers 
and  publishers  in  Fleet  Street,  were  the  [575]  London  agents  of  Cater  &  Maddox, 
and  as  such  agents  had  published  and  sold  Hughes's  work  in  London ;  that  the  legal 
interest  in  the  copyright  of  Sir  E.  Sugden's  work  so  as  aforesaid  purchased  and 
published  by  the  Plaintiff  had  never  been  duly  assigned  to  the  Plaintiff',  and  the 
same  was  still  vested  in  Sir  E.  Sugden  as  the  author  :  and  that  Cater  &  Maddox  and 
Saunders  &  Benning  insisted,  as  the  Plaintiff  was  advised  the  fact  was,  that  Sir  E. 
Sugden  was,  therefore,  a  necessary  party  to  the  suit. 

The  bill  prayed  that  an  account  might  be  taken  of  all  the  copies  of  Hughes's  work 
containing  passages  copied  from  the  10th  edition  of  Sir  E.  Sugden's  work  published 
by  the  Plaintiff',  which  had  been  published  and  sold  by  Cater  &  Maddox  and  Saunders 
&  Benning  respectively,  and  of  the  loss  and  injury  which  had  been  sustained  by  the 
Plaintiff,  by  the  publication  and  sale  by  them  respectively  of  the  said  work  ;  and  that 
the  four  last-named  Defendants  might  be  respectively  decreed  to  make  good  and  pay 
to  the  Plaintiff'  such  loss  and  injury,  or  at  any  rate  that  an  account  might  be  taken 
of  the  profits  which  had  been  made  by  them  respectively  by  the  publication  and  sale 
of  Hughes's  work ;  and  that  the  same  Defendants  might  be  respectively  decreed  to 
pay  to  the  Plaintiff  the  amount  of  such  profits ;  and  that  they  might  be  restrained 
from  publishing,  selling,  or  disposing  of,  or  causing  to  be  published,  sold  or  disposed 
of,  any  copies  or  copy  of  Hughes's  work,  and  that  they  might  be  decreed  to  deliver 
up  to  the  Plaintiff  to  be  cancelled  all  such  parts  of  the  copies  of  the  work  so  published 
by  them  which  had  been  copied  from  the  10th  edition  of  Sir  E.  Sugden's  work  as 
were  then  in  their  possession  or  power. 

[576]  The  Defendants  Cater  &  Maddox  demurred  to  the  bill  for  vrant  of  equity. 
Mr.  Jacob  and  Mr.  Willcock,  in  support  of  the  demurrer.  The  bill  states  that 
the  legal  interest  in  the  copyright  of  Sir  E.  Sugden's  work  has  never  been  assigned 
to  the  Plaintiff',  and  that  the  same  is  still  vested  in  the  author  :  we,  however,  contend 
that  the  equitable  as  well  as  the  legal  interest  in  the  copyright  is  still  vested  in  Sir 
Edward  ;  and  that  all  that  the  Plaintiff'  has  acquired  under  his  agreement  is  a  licence 
to  sell  2500  copies  of  the  work.  The  Plaintiff  has  purchased  not  the  copyright,  but  a 
mere  licence  to  publish  and  sell  2500  copies  for  his  own  benefit ;  and  there  his  right 
ends.  He  has  no  exclusive  licence  for  any  definite  time  :  there  is  nothing  whatever 
to  preclude  Sir  E.  Sugden  from  licensing  as  many  more  persons  as  he  pleases  to  sell 
copies  of  his  work.  An  author  may  give  an  exclusive  licence  to  sell  his  work  for  the 
whole  duration  of  his  copyright :  which,  in  substance,  would  amount  to  an  assignment 
in  equity  of  the  whole  interest  in  the  copyright.  So  an  author  may  grant  an  exclusive 
licence  to  sell  his  work  for  two  years,  or  for  any  other  number  of  years  short  of  the 
whole  term  of  his  copyright :  and  that  would  give  the  licencee  the  interest  in  the 
copyright  for  the  number  of  years  specified.  But  that  is  not  the  case  here :  the 
Plaintiff"  has  no  exclusive  I'ight  for  any  particular  term  ;  but  only  a  licence  to  sell  a 
certain  number  of  copies.  He  might  have  had  the  exclusive  right  until  he  had  sold 
the  2500  copies ;  but  he  is  not  entitled  even  to  that  under  the  agreement.  If  the 
Plaintiff'  is  supposed  to  have  any  exclusive  right,  for  what  length  of  time  is  that 
exclusive  right  to  continue?  The  error  in  this  case  has  arisen  from  not  distinguishing 
[577]  between  a  right  to  copies  of  a  book  and  a  right  to  the  copyright  of  the  book. 
The  Plaintiff,  in  all  probability,  has  sold  copies  of  the  book  in  question  to  his  customers, 
and  also  to  other  law  booksellers  ;  and  he  has  no  more  right  to  file  this  bill  than  every 
purchaser  of  the  book  has.  The  language  of  the  Copyright  Act  (54  Geo.  3,  c.  156), 
makes  it  quiet  clear  that  no  one  but  the  author  or  the  proprietor  of  the  copyright  of 
a  book  can  sue  in  a  case  of  piracy.  In  this  case,  the  author  has  not  given  to  the 
Plaintiff  even  the  right  to  print  the  work  ;  for  the  name  of  the  person  by  whom  the 
copies  are  to  be  printed,  and  the  type  and  page  in  which  they  are  to  be  printed,  are 
expressly  prescribed  by  the  agreement.     When  the  copies  have  been  printed  by  the 
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person  and  iu  the  manner  prescribed  by  the  agreement,  then,  and  not  till  then,  does 
the  Plaintiff  acquire  any  right  to  them. 

Mr.  Knight  Bruce,  "Mr.  Sharpe  and  Mr.  H.  Sugden  appeared  for  the  Plaintift';  but 

The  YiCE-CH.iXCELLOR  [Sir  L.  Shadwell],  without  hearing  them,  said  :  It  certainly 
would  be  most  extraordinary  if  after  Sir  Edward  Sugden  has  been  engaged  in  so 
many  publications,  and  has  filled  the  office  of  Lord  Chancellor  of  Ireland,  he  should 
not  be  able  to  make  a  contract  between  himself  and  his  bookseller. 

The  question  is  whether  it  is  not  manifest,  on  the  face  of  the  contract,  that  the 
Plaintift'  has  a  right  in  the  copyright  of  the  10th  edition  of  the  Treatise  on  the  Law 
of  Vendors  and  Purchasers.  The  bill  states  that,  in  March  1839,  an  agreement  was 
made  by  the  Plaintiff,  with  Sir  [578]  E.  Sugden,  by  which,  after  reciting  that  Sir 
Edward  had  prepared  a  new  edition  (the  10th)  of  his  Treatise  of  the  Law  of  Vendors 
and  Purchasers,  and  S.  Sweet  being  desirous  of  purchasing  the  same,  it  was  agreed  that 
Messrs.  Hansard  should  print  2500  copies  of  the  work  in  type  and  page  corresponding 
with  the  sixth  edition  of  the  Treatise  of  Powers,  at  the  sole  cost  of  S.  Sweet ;  and 
S.  Sweet  should  pay  to  Sir  E.  Sugden,  for  the  said  10th  edition,  the  consideration 
therein  mentioned.  Then  follows  the  way  in  which  the  work  is  to  be  sold.  It  is 
to  be  divided  into  three  volumes  and  to  be  sold  to  the  public  for  £3  in  boards ;  but 
should  it  exceed  111  sheets,  or  1776  pages,  a  proportionate  increase  is  to  be  made  in 
the  charge  to  the  public,  and  a  proportionate  increase  to  be  paid  to  Sir  E.  Sugden. 
Now,  by  this  contract  there  is  an  obligation  which  is  binding  on  both  parties.  Sweet 
is  to  sell  at  a  given  price ;  and,  therefore,  Sir  E.  Sugden  has  bound  himself  to  abstain 
from  doing  anything  which  might  at  all  interfere  with  that  act  which  Sweet  was  to 
do.  Suppose  that  before  the  2500  copies,  which  form  the  10th  edition,  are  sold.  Sir 
E,  Sugden  (to  put  a  hypothetical  case)  should  fancy  that  he  had  a  right  to  sell  another 
edition  to  another  bookseller,  with  the  immediate  right  of  publication  :  I  apprehend 
that  this  Court  would  certainly  restrain  him  from  doing  so  on  this  contract.  It  is 
not  merely  optional  with  Sweet,  whether  he  will  sell  or  not ;  but  he  is  bound  to  sell, 
and  to  sell  in  a  given  manner.  It  is  most  probable  that,  when  Sir  E.  Sugden  drew 
this  agreement,  he  was  looking  forward  to  the  time  when  he  might  think  it  right  to 
publish  some  subsequent  edition ;  and  he  was  taking  care  to  impose  an  obligation  on 
Sweet  to  sell ;  and  while  he  imposes  that  obligation,  he  is  himself  bound,  [579]  at 
the  same  time,  to  perform  his  part  of  the  contract,  which  is,  not  to  interfere  with  the 
sale  of  the  book. 

I  think  that,  upon  the  plain  construction  of  this  contract,  Sweet  has  obtained  a 
right  in  the  copyright  of  the  work,  to  the  extent  that  he  is  to  be  at  liberty  to  be  the 
sole  publisher  of  it  until  the  whole  edition,  consisting  of  2500  copies,  shall  be  sold. 
He,  therefore,  is  an  assign  of  the  copyright  in  a  limited  sense.  Consequently  the 
demurrer  must  be  overruled. 

The  demurrer  having  been  overruled, 

Mr.  Knight  Bruce  and  Mr.  Sharpe  moved  for  the  injunction.  They  pointed  out 
several  passages  in  Mr.  Hughes's  work  as  having  been  taken  from  the  tenth  edition 
of  Sir  E.  Sugden's  woi-k. 

Mr.  Jacob  and  Mr.  Wilcock  contended  that  Mr.  Hughes's  work  was  of  quite  a 
different  character  from  Sir  E.  Sugden's,  and  could  not  be  a  substitute  for  it ;  that 
treating,  as  the  former  work  did,  of  various  branches  of  the  law,  it  was  allowable  and 
even  necessary  to  take  some  parts  of  it  from  a  standard  work  like  Sir  E.  Sugden's ; 
and  that,  in  doing  so,  Mr.  Hughes  had  not  transgressed  the  limits  of  fair  copying ; 
that  some  of  the  passages  alleged  to  have  been  copied  were  contained  in  the  ninth 
and  other  prior  editions  of  Sir  E.  Sugden's  work ;  and  as  the  Plaintiff  sued  as  pro- 
prietor of  the  tenth  edition  only,  he  was  not  entitled  to  rely  on  those  passages  in 
support  of  his  case ;  and  that,  at  all  events,  the  injunction  ought  not  to  be  granted 
unless  the  [580]  Plaintiff  would  undertake  to  try  his  right  in  an  action  at  law. 

The  Vice-Ch.\>'CELLOR  [Sir  L.  Shadwell].  In  cases  of  this  nature,  if  the  pirated 
matter  is  not  considerable,  that  is,  where  passages,  which  are  neither  numerous  nor 
long,  have  been  taken  from  different  parts  of  the  original  work,  this  Court  will  not 
interfere  to  restrain  the  publication  of  the  work  complained  of ;  but  will  leave  the 
Plaintiff  to  seek  his  remedy  at  law.     But  in  this  case  it  is  plain  that  the  passages 
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which  have  been  pointed  out  have  been  taken  from  the  Plaintiff's  book,  and  they 
are  so  considerable,  both  in  number  and  length,  as  to  make  it  right  that  this  Court 
should  interfere. 

It  was  said  that,  with  respect  to  some  of  those  passages,  the  Plaintiff  had  no  right 
to  complain,  because  they  were  contained  in  prior  editions  of  Sir  E.  Sugden's  work. 
But  I  do  not  think  that  that  fact  at  all  alters  the  case  ;  for  the  entire  copyright  in  all 
those  prior  editions  was  vested  in  Sir  E.  Sugden  when  he  made  the  agreement  with 
the  Plaintiff":  and  my  opinion  is  that  the  effect  of  that  agreement  was  to  give  to  the 
Plaintiff,  as  against  Sir  E.  Sugden  and  all  persons  claiming  under  him,  a  right  to 
insist  that  the  matter  contained  in  the  10th  edition  should  not  be  published  whilst 
he  was  performing  his  part  of  the  contract  by  selling  that  edition  to  the  public.  And, 
that  being  my  view  of  the  case,  I  think  that,  although  the  passages  may  be  contained 
in  some  prior  edition,  yet,  if'they  are  contained  in  the  10th  edition  as  well,  the  Court 
ought  to  prevent  their  being  copied. 

It  was  said  that  the  injunction  ought  not  to  be  granted  unless  the  Plaintiff  would 
undertake  to  try  his  right  at  [581]  law :  and  I  think,  if  the  Defendants  require  it, 
that  that  term  ought  to  be  imposed  on  the  Plaintiff. 

Feb.  12.  Sir  E.  Sugden  having  declined  to  permit  the  Plaintiff  to  bring  the  action 
in  his  name,  the  Defendants  were  ordered  to  admit  at  the  trial  that  the  Plaintiff  was 
the  legal  proprietor  of  the  copyright  in  the  10th  edition  of  Sir  E.  Sugden's  work. 

[581]     Seeley  v.  Fisher.     Feb.  5,  1841. 

[S.  C.  10  L.  J.  Ch.  274.] 

Injundim.     Advertisement.     Literary  Property. 

Where  there  are  two  rival  works,  the  Court  will  restrain  the  proprietor  of  one  of 
them  from  advertising  it  in  terms  calculated  to  induce  the  public  to  believe  that-  it 
is  the  other  work,  but  will  not  restrain  him  from  publishing  an  advertisement 
tending  to  disparage  that  other  work. 

Four  editions  of  the  Rev.  Thomas  Scott's  Commentary  on  the  Bible  were  published 
in  the  author's  lifetime.  At  his  death  he  and  another  gentleman  under  his  superin- 
tendence were  engaged  in  and  had  nearly  completed  the  revising  and  improving  of 
the  4th  edition,  with  a  view  to  the  publication  of  a  fifth.  The  4th  edition  having 
been  published  several  years  before  Scott's  death,  the  copyright  in  it  had  expired. 
After  his  death  the  Plaintiff,  who  was  the  owner  of  the  copyright  in  the  revised  and 
improved  work,  published  it  under  the  title  of  "  The  5th  Edition  of  Scott's  Bible,  with 
the  Author's  last  Corrections  and  Improvements." 

In  January  1841  the  Defendants,  Fisher  &  Co.,  began  to  publish  in  monthly 
numbers  an  illustrated  edition  of  Scott's  Bible  ;  and  advertised  it  in  the  public  papers 
and  on  the  wrappers  of  the  numbers  as  a  new  and  carefully  revised  edition  of  the 
work,  and  as  intended  to  contain  the  whole  unadulterated  labours  of  the  author,  not 
as  re-edited  by  a  different  hand  and  an  inferior  mind,  [582]  but  precisely  as  the  learned 
commentator  bequeathed  them  to  the  world  ;  the  edition  being  printed  from  the  last 
which  the  author  published  in  the  vigour  of  life. 

The  bill  alleged,  in  substance,  that  the  publication  of  the  advertisement  was  a 
fraud  upon  the  Plaintiff",  inasmuch  as  it  was  calculated  to  induce  the  public  to  believe 
that  the  Defendant's  edition  contained  the  author's  last  corrections  and  improvements, 
the  copyright  in  which  belonged  to  the  Plaintiff ;  whereas  it  did  not  contain  any  of 
those  corrections  or  improvements,  but  the  letterpress  was  merely  a  reprint  of  the  4th 
edition. 

The  bill  prayed  that  the  Defendants  might  be  restrained  from  selling  or  disposing 
of  any  more  copies  of  their  publication  having,  on  the  wrappers  or  cover  thereof, 
the  advertisement  or  announcement  before  mentioned  ;  and  from  printing  or  publish- 
ing, or  causing  to  be  printed  or  published  any  advertisement,  statement  or  announce- 
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ment  purporting  that  their  publication  did  or  would  contain  the  whole  of  the 
commentary  and  observations  of  the  author  as  written  by  him  or  as  bequeathed  by 
him  to  the  world,  or  the  whole  of  the  last  corrections,  improvements  and  additions 
made  by  the  author  to  his  work. 

Mr.  Knight  Bruce,  for  the  Plaintiff,  now  moved,  ex  parte,  for  an  injunction  as 
prayed  by  the  bill ;  and 

The  Vice-Chaxcellor  [Sir  L.  Shadwell]  granted  it  on  the  ground  that  the 
Defendants  were  selling  their  publication  under  a  representation  that  it  was  the 
Plaintiff's. 

The  Lord  Chancellor  [Cottenham],  however,  on  the  motion  to  dissolve  being 
made  before  him,  said  that  the  whole  terms  [583]  of  the  advertisement,  and  especially 
the  words  "  this  edition  being  printed  from  the  last  which  the  author  published  In 
the  rigour  of  life"  (which  were  omitted  in  the  injunction),  referred  only  to  the  4th 
edition,  and  represented  that  nothing  but  what  was  contained  in  that  edition  was 
comprised  or  intended  to  be  comprised  in  the  Defendant's  publication  ;  and,  conse- 
quently, that  the  advertisement  complained  of  did  not  hold  out  to  the  public  that 
the  Defendants'  work  contained  any  matter  which  was  the  exclusive  property  of  the 
Plaintiff;  that  although  it  further  alleged  that  any  additional  or  other  matter  which 
was  contained  in  any  edition  subsequent  to  the  4th  was  spurious  and  of  no  value, 
that  allegation,  if  untrue,  was  no  subject  for  an  injunction,  although  it  might  be  the 
subject  of  an  action,  as  being  a  libel  on  or  disparagement  of  the  Plaintiff's  edition. 

[584]     GiBBS  V.  Glamis.     Feb.  18,  1841. 

Voluntary  Deed.     Demurrer.     Cestui  Que  Ti~ust. 

A.  instituted  a  suit  against  B.  and  C.  respecting  a  sum  of  £4000.  D.  also  was  made 
a  party  to  the  suit ;  but,  having  no  interest,  he  disclaimed.  A.,  B.  and  C.  after- 
wards came  to  a  compromise,  in  pursuance  of  which  they  executed  a  deed,  assign- 
ing the  £4000  to  trustees  in  trust  to  pay  to  D.  his  costs  of  the  suit,  and  to  divide 
the  rest  of  the  fund  amongst  A.,  B.  and  C.  D.,  though  he  was  not  a  party  either 
to  the  compromise  or  to  the  deed,  filed  a  bill  against  A.,  B.  and  C.  and  the  trustees, 
to  compel  a  performance  of  the  trusts  and  payment  of  his  costs.  A  demurrer  by 
C,  for  want  of  equity,  was  allowed. 

In  1838  a  suit  was  instituted  by  the  late  Rev.  Selby  Hele  against  E.  Fernie  and 
R.  Hibbert  respecting  a  sum  of  £4000,  being  the  arrears  of  an  expired  annuity  of 
£400  which  had  been  granted  by  the  Earl  of  Strathmore.  Lady  Glamis,  S.  B. 
Heraing  and  D.  Heming,  also  claimed  to  be  interested  in  the  £4000.  In  November 
1839  the  several  claimants  came  to  a  compromise  ;  in  pursuance  of  which  a  deed,  dated 
the  9th  of  that  month,  was  made  between  Fernie  of  the  first  part,  Hele  of  the  second 
part.  Lady  Glamis  of  the  third  part,  the  two  Hemings  of  the  fourth  part,  Hibbert  of 
the  fifth  part,  and  Alexander  Gibbon  and  Edward  XVestern  of  the  sixth  part ;  and 
thereby,  after  reciting,  amongst  other  things,  that  the  parties  to  the  deed  of  the  first 
five  parts  had  agreed  to  compromise  their  claims  to  the  £4000  and  to  have  the  same 
divided  in  manner  thereinafter  mentioned  ;  those  parties  assigned  the  £4000  to 
Gibbon  and  Western  in  trust,  in  the  first  place,  to  defray  the  costs,  charges  and 
expenses  of  all  the  parties  to  the  deed,  in  or  about  the  suit  of  Hele  v.  Fernie  and 
others,  or  of  the  deed,  or  otherwise  relating  to  their  claims  on  the  £4000,  as  between 
solicitor  and  client,  and  also  the  costs  of  Gibbs,  who  was  a  Defendant  to  that  suit, 
and  also  the  costs  which  Gibbon  and  Western  might  be  put  to  in  recovering  or 
receiving  the  £4000;  and,  in  the  next  place,  to  pay  £800  to  Hibbert  and  £1800  to 
Hele,  and  the  residue  of  the  £4000  to  Lady  Glamis  in  full  satisfaction  of  the  irrespective 
claims  on  that  sum ;  and  the  parties  thereto  of  the  first  five  parts  released  [585]  each 
other  from  all  actions,  suits,  claims  and  demands,  in  respect  of  the  £4000. 

The  bill  in  this  cause,  to  which  Gibbon,  Western,  Hele's  executors,  Lady  Glamis 
and  the  two  Hemings,  were  Defendants,  after  stating  as  above,  alleged  that  the 
Plaintiff  was  a  Defendant  to  the  suit  instituted  bv  Hele,  but  that  he  had  not  any 
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beneficial  interest  in  any  of  the  matters  in  question  therein  ;  and  that  before  the  date 
and  execution  of  the  deed  of  the  9th  of  November  1839  he  appeared  and  put  in  his 
answer  to  the  bill  in  Hele's  suit,  and  disclaimed  any  beneficial  interest  in  the  £4000, 
the  Plaintiff  being  in  fact  (if  at  all  a  necessary  or  proper  party  to  the  said  suit)  only 
a  formal  party  thereto  ;  but  that  he  incurred  costs  therein  to  a  considerable  amount, 
all  of  which  still  remained  unpaid ;  that  Gibbon  and  Western  had  received  all  or  a 
considerable  part  of  the  £4000,  and  to  an  amount  more  than  sufiicient  to  pay  the 
costs,  charges  and  expenses  of  all  the  parties,  in  or  about  the  said  suit  of  Hele  v.  Fernie 
and  of  the  deed,  or  otherwise  relating  to  their  claims  on  the  £4000,  as  between 
■solicitor  and  client,  and  also  the  Plaintiiif's  costs  provided  to  be  paid  by  the  deed,  and 
also  the  costs  which  Gibbon  and  Western  had  been  put  to  in  recovering  or  receiving 
the  £4000,  and  that  they  had  in  fact,  out  of  the  money  received  by  them,  paid  all 
such  costs,  charges  and  expenses,  except  the  Plaintiff's  costs,  and  had  paid  to  Hibbert 
and  to  the  executors  of  Hele  certain  sums  of  money  on  account  of  the  £800  and 
£1800:  that  on  the  19th  of  February  1840  the  Plaintiff  gave  a  written  notice  to 
Gibbon  and  Western  that  he  had  sustained  considerable  costs  in  the  suit  of  Hele  v. 
Fernie  and  others,  and  that  such  costs  were  unpaid,  and  that  he  was  ready  to  have 
[586]  the  same  taxed:  that  on  the  23d  of  May  1840  Gibbon  and  Western  sent  to 
the  Plaintifl'  a  letter  which,  after  acknowledging  the  receipt  of  the  notice,  was  as 
follows  : — "  Having  received  such  notice,  we  think  it  right  to  inform  you  that  we  are 
about  to  carry  the  trusts  of  the  deed  into  execution  without  delay,  and,  in  case  you 
have  any  claim  against  us,  as  such  trustees,  for  costs  in  the  said  suit,  we  request  you 
will  forthwith  inform  us  by  what  right  you  make  such  claim  and  what  is  the  amount 
of  it :  "  that  the  Plaintiff  being  absent  from  home  when  the  letter  was  sent  to  him, 
his  clerk,  on  the  30th  of  the  same  month,  sent  to  Gibbon  and  Western  a  letter  as 
follows: — "Hele  v.  Fernie  and  Others. — Gentlemen, — In  answer  to  your  letter  of  the 
23d  instant,  I  must  refer  you  to  the  deed  of  the  9th  day  of  November  1839,  under 
which  you  act  as  trustees  for,  amongst  other  purposes,  the  payment  of  Mr.  Gibb's  costs 
of  this  suit,  and  to  the  notice,  dated  the  19th  day  of  February  last,  which  he  served 
on  you,  and  which  you  admit  the  receipt  of.     In  his  absence  from  town,  I  beg  to  send 
you  herewith  his  costs  of   the  suit,  and   which  he  will   be  willing  to   have   taxed 
according  to  the  notice  he  served  on  you."     The  bill  further  stated  that,  on  the  26th 
of  June  1840,  Messrs.  Western  &  Son,  the  solicitors  of  Gibbon  and  Western,  sent  to 
the  Plaintifl"  a  letter  as  follows  : — "  Sir, — Messrs.   Alexander   Gibbon  and   Edward 
Western,  as  the  trustees  under  the  indenture  of  the  9th  day  of  November  1839, 
mentioned  in  your  notice  to  them  of  the  19th  day  of  February  last,  having  proceeded 
to  carry  into  execution  the  trusts  of  that  indenture,  submitted  your  notice  and  their 
letter  to  you  of  the  23d  day  of  May,  and  your  reply  of  the  30th,  with  the  bill  of  costs 
which  accompanied  the  latter  to  Lady  Glamis,  for  her  directions  how  to  act,  consider- 
ing her  as  being  the  cestui  que  trust  [587]  under  the  indenture  of  the  9th  day  of 
November  1839,  entitled  to  the  residue  of  the  funds  therein  mentioned,  as  principally 
affected  by  your  claim,  upon  the  fund  for  costs.     Lady  Glamis,  in  reply,  has  given 
the  trustees  notice  that  she  objects  to  your  claim,  and  denies  that  you  are  entitled  to 
be  paid  any  such  costs  out  of  the  fund,  and  requires  the  trustees  not  to  pay  you  any 
such  costs  thereout.     Under  these  circumstances,  the  trustees  have  for  the  present 
set  apart  and  retained  in  their  hands  the  sum  of  £99,  12s.  6d.,  the  amount  of  the 
bill  which  accompanied   your  letter  of  the  30th  day  of    May,  and  paid    over   the 
remainder  of  the  fund  already  come  to  their  hands.     We  have  now,  on  behalf  of  the 
tiustees,  to  require  you,  forthwith,  to  take  such  steps  as  may  be  requisite  or  proper 
to  substantiate  your  claim  for  costs,  and  also  to  give  you  notice  that  in  the  event  of 
your  not  establishing  your  claim  within  a  reasonable  time  from  the  date  hereof,  the 
trustees  will  pay  over  the  £99,  12s.  6d.  to  the  parties  entitled  to  the  residue  of  the 
tiust  fund  under  the  trusts  of  the  deed."     The  bill  charged  that  all  the  Defendants 
had  an  interest  in  the  execution  of  the  trusts  of  the  deed ;  and  that  if  Gibbon  and 
Western  had  paid  out  of  the  trust  fund  any  part  of  the  £800  and  £1800  provided  to 
be  paid  to  Hibbert  and  Hele,  without  having  paid  to  the  Plaintiff  his  costs  of  the 
suit  of  Hele  v.  Fernie,  they  had  committed  a  breach  of  trust.     The  bill  prayed  that 
the  trusts  of  the  deed  of  the  9th  of  November  1839  might  be  performed  under  the 
direction  of  the  Court ;  and  that  Gibbon  and  Western  might  be  made  answerable  in 
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respect  of  the  trust  money  under  that  deed ;  and  that  the  Plaintiff's  costs,  thereby 
pronded  to  be  paid,  might  be  paid  to  him. 

Lady  Glamis  put  in  a  general  demurrer. 

[588]  Mr.  Wigram  and  Mr.  Lovat,  in  support  of  the  demurrer.  A  person  who  is 
not  a  party  to  a  contract  cannot  enforce  it.  Consequently  the  bill  cannot  be  main- 
tained ;  for  the  Plaintiff  seeks  by  it  to  obtain  the  benefit  of  a  deed  to  which  he  is  not 
a  party.  If  A.  contracts  with  B.  to  pay  money  to  C,  without  consideration,  it  has 
been  decided  that  C.  cannot  compel  A.  to  pay  the  money.  It  is  true  that  the  bill 
alleges  that  the  £4000  has  been  received  and  in  part  applied  by  the  trustees,  pur- 
suant to  the  directions  in  the  deed.  Those  circumstances,  however,  have  been  relied 
on  in  other  cases,  and  have  been  held  to  be  insufficient  to  entitle  a  person  not  a  party 
tea  deed  to  enforce  it.  Garrard  v.  Lord  Lauderdale  (ante,  vol.  iii.  p.  1);  JFahuyn  v. 
Coutts  (Ibid.  14  ;  and  3  Mer.  707).  It  is  impossible  for  any  case  to  be  more  decisive 
upon  the  point  than  Garrard  v.  Lord  Lawkrdale.  There  the  solicitor  of  the  Defen- 
dants and  of  the  Duke  of  York  wrote  a  letter  to  the  Plaintiff,  informing  him  that  the 
duke  had  made  an  assignment  of  his  crops  and  other  effects  at  Oatlands  to  the  Defen- 
dants, for  the  benefit  of  the  Plaintiff  and  the  other  creditors  whose  names  were 
contained  in  the  schedule  to  the  deed.  In  the  present  case,  the  letters  which  the 
Defendants  and  their  solicitors  wrote  to  the  Plaintiff  were  of  a  totally  different 
character ;  they  were,  in  fact,  a  repudiation  of  the  Plaintiff's  claim.  The  deed  was 
made  not  for  the  purpose  of  creating  a  trust  in  favour  of  the  Plaintiff,  but  for  the 
purpose  of  carrying  into  effect  an  arrangement  which  the  parties  to  it  had  made  for 
their  own  benefit.  Adon  v.  IFood/jaie  (2  Myl.  &  Keen,  492) ;  Bill  v.  Cureton  (Ibid. 
503  ;  see  510  and  511) ;  Ex  parte  Pye  (18  Ves.  140). 

[589]  Mr.  Lovat  said  that  the  subject  of  the  deed,  in  this  case,  was  a  chose  in 
action  ;  that  an  assignment  of  a  chose  in  action  carried  nothing  with  it  at  law  ;  that 
it  was  nothing  more  than  a  contract ;  and  that  there  was  no  case  in  which  it  had 
been  held  that  a  trust  could  be  created,  as  to  a  chose  in  action,  of  which  a  person  not 
a  party  to  the  deed  could  claim  the  benefit. 

Mr.  Knight  Bruce  and  Mr.  E.  Montagu  appeared  in  support  of  the  bill ;  but 

The  Vice-Chaxcellor  [Sir  L.  Shadwell],  without  hearing  them,  said  :  I  think 
that  this  demurrer  ought  to  be  overruled.  The  case  is  extremely  different  from 
JFalwyn  v.  Coutts,  Garrard  v.  Lord  Lauderdale,  and  the  other  cases  referred  to. 

In  the  first  place,  though,  at  the  time  when  the  deed  was  executed,  it  might  be 
said  that  the  subject  of  the  assignment  was  a  chose  in  action  ;  yet  the  character  of 
that  subject  has  since  been  altered  ;  because  the  bill  states  that  a  considerable  part  of 
the  £4000  has  been  received  by  the  trustees,  and  to  an  amount  more  than  sufficient 
to  pay  the  costs  intended  to  be  provided  for  by  the  deed.  Then  it  is  to  be  observed 
that  the  deed  was  prepared  under  the  following  circumstances.  A  bill  had  been  filed 
by  Mr.  Hele  against  Mr.  Fernie  and  others ;  and  the  Plaintiff  expressly  states  upon 
his  bill  that  he  was  made  a  formal  party  to  that  suit ;  and  that  he  had  no  interest  in 
the  £4000  :  so  that  he  states  that  he  was  a  party  of  such  a  nature  that,  as  a  matter 
of  course,  he  would  be  entitled,  either  sooner  or  later,  to  have  his  costs  paid  by  the 
Plaintiff  Hele,  in  the  first  instance,  by  whomsoever  they  might  be  ultimately  [590] 
borne.  Then  the  parties  to  the  indenture  came  to  a  compromise  amongst  themselves 
on  the  following  terms,  namely,  that  the  £4000  should  be  received  by  the  trustees, 
and  that,  in  the  first  place,  the  parties  to  the  deed  should  be  paid  their  costs  of  Hele's 
suit  and  of  the  indenture  ;  that  the  Plaintiff  should  be  paid  his  costs  of  the  same  suit ; 
that  £800  should  be  paid  to  Mr.  Hibbert;  £1800  to  Mr.  Hele,  and  the  residue  of  the 
£4000  to  Lady  Glamis  :  so  that,  by  the  frame  of  the  deed.  Lady  Glamis  has  no 
interest  whatever  in  the  £4000,  except  that  she  has  a  right  to  the  surplus  which  shall 
remain  after  payment  of  the  costs  and  sums  of  money  before  mentioned. 

Xow  it  is  quite  plain  that  Hele's  executors  have  an  interest  in  having  the  trusts 
of  the  indenture  performed ;  because  there  is  plainly  a  liability  upon  them  to  pay  the 
costs  incurred  by  the  Plaintiff  in  the  suit  of  Hele  v.  Fernie. 

This  then  is  not  like  a  case  where  a  party  has  made,  of  his  own  accord,  a  pro- 
■vision  for  payment  of  his  creditors,  and  then  chooses  not  to  be  bound  by  his  own 
voluntary  act :  for  there  are  other  parties  interested.  Lady  Glamis  has  not  the  sole 
voice  in  the  matter ;  but  Mr.  Hele's  executors  have  an  interest  in  it.     Indeed  it  is 
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stated,  on  the  face  of  the  bill,  that  all  the  Defendants  to  the  suit  claim  an  interest  in 
the  performance  of  the  trusts  of  the  indenture  ;  and  the  interest  which  Hele's 
executors  claim  is,  in  part,  that  there  shall  be  a  performance  of  the  trust  for  payment 
oi  the  costs  oi  the  suit  oi  Hele  V.  Fernie. 

I  think,  therefore,  that  the  Plaintiff  has  a  sufficient  interest  to  sustani  the  bill. 

Demurrer  overruled. 

[591]  Lady  Glamis  appealed  to  the  Lord  Chancellor.  The  appeal  was  argued  in 
April  in  1841 ;  and,  on  the  28th  of  that  month,  his  Lordship  reversed  the  Vice- 
Chancellor's  decision. 

His  Lordship  [Lord  Cottenham,  L.  C],  in  the  course  of  his  judgment,  said  that 
the  Plaintiff  stated  expressly  in  his  bill  that  he  had  no  interest  in  the  £4000,  or  any 
of  the  matters  in  question  in  the  suit  which  had  been  instituted  by  Mr.  Hele,  and 
that  he  was  merely  a  formal,  if  not  an  unnecessary,  party  to  that  suit ;  that,  that  suit 
having  been  compromised,  Hele  was,  of  course,  liable  to  pay  to  the  Plaintiff  his  costs 
of  it;  and,  in  order  to  protect  him  against  the  consequences  of  that  liability,  the 
parties  who  were  interested  in  the  fund  in  dispute  provided  incidentally  that  the 
Plaintift"s  costs  should  be  paid  out  of  the  fund :  that  the  question  then  was  whether 
that  provision  gave  the  party,  whose  costs  were  so  provided  for,  a  right  to  institute  a 
suit  as  a  cestui  que  trust,  he  having  no  interest  in  the  fund,  not  having  been  a  party  to 
the  arrangement,  and  the  arrangement  having  been  made  between  the  parties 
interested  in  the  fund  for  their  own  benefit  or  convenience  :  that  the  present  case 
was  not  distinguishable  from  Garrard  v.  Lmrl  Lauderdale  and  the  other  cases  which 
had  been  cited,  in  each  of  which  the  Plaintiff  was  as  much  a  cestui  que  trust  as  the 
Plaintiff  in  the  present  case  was.  His  Lordship  added  that  the  objection  was  one 
which  was  open  to  all  the  Defendants  ;  and,  of  course,  it  was  immaterial  what  interest 
the  party  who  made  the  objection  had. 


[592]    The  Attorney-General  v.  Shore.     Feb.  14,  15,  16,  May  9,  1843. 

[For  previous  proceedings,  see  9  CI.  &  Fin.  355  ;  8  E.  R.  450  (with  note).] 

Deed.     Construction.     Dissenters.     Unitarians.     Trust.     Charity. 

In  1704  Lady  Hewley,  a  Protestant  Nonconformist,  conveyed  estates  to  trustees 
for  the  benefit  of  such  poor  and  godly  preachers  for  the  time  being  of  Christ's  Holy 
Gospel,  and  for  such  poor  and  godly  widows  for  the  time  being  of  poor  and  godly 
preachers  of  Christ's  Holy  Gospel,  as  the  trustees  for  the  time  being  should  think 
fit ;  for  promoting  the  preaching  of  Christ's  Holy  Gospel,  in  such  manner  and 
in  such  poor  places  as  the  trustees  for  the  time  being  should  think  fit ;  for 
educating  such  young  men  designed  for  the  ministry  of  Christ's  Holy  Gospel 
as  the  trustees  for  the  time  being  should  approve  and  think  fit ;  and  for  relieving 
such  godly  persons  in  distress,  being  fit  objects  of  her  own  and  the  trustees' 
charity,  as  the  trustees  for  the  time  being  should  think  fit.  At  the  date  of  the 
deed  all  religious  sects  tolerated  by  law  believed  in  the  Trinity,  but,  in  the 
course  of  time,  the  estates  became  vested  in  trustees,  of  whom  the  majority  (though 
called  Presbyterians)  were  L^nitarians,  and  one  was  a  member  of  the  Church  of 
England  :  and  they  applied  the  rents  for  the  benefit  of  Unitarians.  At  the  hearing 
of  an  information  filed  against  the  trustees,  the  Court  held  that  neither  Unitarians 
nor  members  of  the  Church  of  England  were  entitled  to  administer  or  participate 
in  the  benefits  of  the  charity ;  and  ordered  the  trustees  to  be  removed  ;  and  after- 
wards appointed  members  of  three  different  sects  of  Trinitarian  Dissenters  in  their 
place,  some  of  whom  were  Independents,  others  Presbyterians  in  connexion  with 
the  Established  Church  of  Scotland,  and  the  rest  Presbyterians  in  connexion  with 
the  Secession  Church  of  that  country. 

By  deeds,    dated    in    January    1704,    Lady   Hewley,    the   widow  of    Sir   John 
Hewley,    and    a    Protestant    Nonconformist,    conveyed    estates    in    Yorkshire    to 
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Eichard  Stretton,  Nathaniel  C4ould,  Thomas  Marriott,  John  Bridges,  Thomas 
Nesbitt,  Doctor  Coulton  and  James  Winlow,  and  their  heirs,  upon  trust  that 
they  should,  after  Lady  Hewley's  death,  pay  an  annuity,  &c.,  out  of  the  rents, 
and  should,  from  time  to  time,  out  of  the  residuary  rents,'  as  well  pay  and  dispose 
of  such  sums  of  money,  yearly  or  otherwise,  to  such  and  so  many  poor  and  godly 
preachers  for  the  time  being  of  [593]  C'hnst's  Holy  Gospel  and  to  such  poor  and  godlu 
widows,  for  the  time  being,  of  poor  ami  godly  preachers  of  Christ's  Holy  Gospel,  at  such  "time 
and  times,  and  for  so  long  time  or  times,  and  according  to  such  distributions  as  the 
said  trustees  and  managers  for  the  time  being  should  think  fit,  and  employ  and 
dispose  of  such  sums  of  money,  and  in  such  manner,  for  the  encouraging  and  promoting 
of  the  preaching  of  Christ's  Holy  Gospel,  in  such  poor  places  as  the  trustees  and  managers 
for  the  time  being  should  think  fit ;  as  also  employ  and  dispose  of  such  sums  of 
money,  yearly  or  otherwise,  as  and  for  exhibitions  for  such  or  so  long  time  or  times, 
for  or  towards  educating  of  such  young  men  designed  for  the  ministry  of  Christ's  Hoh/  Gospel, 
never  exceeding  five  such  young  men  at  one  and  the  same  time,  as  the  trustees  and 
managers  for  the  time  being  should  approve  and  think  fit.  And,  as  to  the  surplus 
and  remainder  of  the  residuary  rents,  that  the  trustees  should,  from  time  to  time, 
employ  and  dispose  of  the  same,  in  ami  for  the  relieving  of  suck  godly  persons  in  distress, 
being  Jit  objects  of  Lady  Hewley's  and  the  trustees'  and  managers'  charity,  as  the  trustees 
and  managers  for  the  time  being  should  think  fit ;  provided  that  the  trustees  and 
managers  for  the  time  being  should,  in  their  dispositions  and  distributions  of  the 
aforesaid  charities,  having  a  primary  respect  to  such  objects  thereof  as  aforesaid,  as 
were  then,  or  should  afterwards  be  in  York,  Yorkshire,  or  other  northern  counties  in 
England,  not  excluding  those  in  other  places  and  counties,  as  the  trustees  and 
managers  for  the  time  being,  from  time  to  time,  should  think  fit ;  and  also  that, 
whatsoever  charitable  dispositions  or  allowances  by  Lady  Hewley  should  have  been 
made  to  persons  or  places  in  York  or  Yorkshire  immediately  or  shortly  before  her 
death  should  be  continued  and  paid  out  of  [594]  the  said  residuary  rents  by  the 
trustees  and  managers  for  the  time  being,  until  they  should  see  just  reason  to  dis- 
continue or  alter  the  same.  And  it  was  declared  that,  from  time  to  time,  as  and 
when  any  one  of  the  trustees  for  the  time  being  should  die,  the  survivors  of  them 
should  elect,  in  the  room  of  every  such  deceasing  trustee,  such  a  person  as  they,  in 
their  judgments  and  consciences,  should  think  fit  and  approve  of,  who  should  be  a 
manager  of  the  trust  estates,  together  and  equally  with  the  surviving  trustees,  and 
have,  equally  with  them,  the  same  authority,  power,  and  benefit  respecting  the  trusts 
thereby  declared ;  and,  in  case  of  the  death  of  any  such  elected  manager,  to  elect,  in 
the  like  manner,  in  his  room,  another  like  manager  ;  and  that  the  election  of  every  such 
manager  for  the  time  being  should  be  entered  and  registered  in  some  or  one  of  the 
books  to  be  provided  and  kept  as  therein  mentioned  ;  and  that,  after  such  time  as 
two  or  three,  at  the  most,  of  the  trustees  should  have  departed  this  life,  the  survivors 
of  them  should  add  to  themselves,  as  co-trustees  with  them,  all  and  every  the  manager 
and  managers  so  elected  as  aforesaid,  to  make  up  the  number  of  trustees  completely 
seven  in  the  whole  ;  and  the  surviving  trustees  were  thereupon,  by  the  advice  of 
counsel,  to  convey  the  trust  estates  to  the  persons  who,  for  the  time  being,  should  be 
such  elected  managers,  and  to  the  surviving  trustees,  so  as  to  complete  the  number  of 
seven  trustees  ;  and  Lady  Hewley  reserved  to  herself  power  to  revoke,  by  deed  or  will, 
the  uses  and  trusts  thereby  declared,  and  to  declare  new  uses  or  trusts  of  the  estates. 
By  deeds,  dated  in  April  1707,  Lady  Hewley  conveyed  to  the  same  persons  as 
were  trustees  of  the  deeds  of  January  1704  a  new  erected  house,  messuage  or  building, 
used  for  a  hospital  or  almshouse  for  poor  [595]  people,  together  with  other  heredita- 
ments in  the  city  and  county  of  York,  upon  trust  (after  her  death)  to  permit  the 
almshouse  or  hospital  to  be  for  ever  used  and  enjoyed  as  a  hospital  or  habitation  for 
poor  people,  in  such  manner  as  the  same  then  was,  or,  at  the  time  of  her  death,  should 
be  used  or  enjoyed,  but  subject  to  such  orders,  regulations,  powers,  provisoes  and 
appointments  as  were  thereinafter  referred  to;  and  upon  trust  (after  the  death  of 
Lady  Hewley)  that  the  trustees  and  managers  for  the  time  being  should,  out  of  the 
rents  of  the  residue  of  the  premises,  defray  the  expense  of  repairing  the  premises,*of 
providing  catechisms  for  the  inmates  of  the  hospital  for  the  time  being,  and  certain 
other  charges ;  and,  upon  trust  that  the  trustees  and  managers  for  the  time  being 
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should,  out  of  the  rents  of  the  residue  of  the  premises,  raise  yearly,  for  ever,  the  sum 
of  £60,  for  the  maintenance  of  such  poor  people  as  Lady  Hewley,  during  her  life,  had 
or  should  place,  or  which  the  trustees  and  managers  for  the  time  being  should,  from 
time  to  time,  place  in  the  hospital,  in  such  proportions,  at  such  times,  and  to  such 
uses  and  purposes  as  Lady  Hewlev  had,  or,  at  any  time  during  her  life,  should  appoint 
in  writing  under  her  hand,  or  in  any  book,  or  collection  of  rules  or  orders,  which 
then  were  or  thereafter  should  be  made  by  Lady  Hewley  for  the  better  ordering, 
choosing  and  government  of  the  poor  in  the  almshouse  ;  and  more  particularly  that 
the  trustees  and  managers  for  the  time  being  should,  from  time  to  time  after  the 
death  of  Lady  Hewley,  fill  up  and  place  to  the  number  of  ten  poor  persons,  qualified 
according  to  such  collection  of  rules  and  orders,  in  such  hospital  or  almshouse, 
whereof  nine  were  to  be  always  poor  widows  or  unmarried  women,  so  long  as  they 
should  continue  such,  being  of  the  age  of  50  years  or  upwards,  and  the  tenth  person 
to  be  a  sober,  discreet  and  pious  poor  [596]  man,  who  might  be  fit  to  pray  daily 
twice  a  day  (viz.,  every  morning  and  evening)  with  the  rest  of  the  poor  in  the 
almshouse,  if  such  a  man  could  conveniently  be  found,  and,  in  default  thereof,  the 
tenth  to  be  a  poor  woman,  qualified  as  the  other  nine  ;  and  also  that  the  trustees  and 
managers  for  the  time  being  should  pay  to  each  of  the  said  ten  poor  persons  10s. 
upon  the  first  day  of  every  month.  And  upon  further  trust  that,  from  time  to  time, 
as  and  when  any  one  of  the  trustees  for  the  time  being  should  die.  Lady  Hewley, 
during  her  life,  and,  after  her  death,  and  in  default  of  her  nomination  and  election, 
the  survivors  of  the  trustees  should  elect,  in  the  room  of  every  such  deceasing  trustee, 
such  person  of  reputation  as  they,  in  their  judgments  and  consciences,  should  think 
fit,  who  should  be  a  manager  of  the  trust  estates  together  and  equally  with  them,  and 
should  have  the  same  authority  and  powers  respecting  the  trusts  thereby  declared ; 
and  upon  further  trust  that  they,  the  trustees  and  managers  for  the  time  being, 
should,  at  all  times  after  the  death  of  Lady  Hewley,  observe  the  rules,  orders  and 
directions  and  trusts  therein  and  in  the  book  of  rules,  orders  and  directions,  subscribed 
by  Lady  Hewley,  contained  ;  and  that  the  trustees  and  managers  for  the  time  being 
should,  after  the  death  of  Lady  Hewley,  be  the  only  special  visitors  and  governors  of 
the  almshouse  or  hospital,  and  of  all  the  poor  persons  therein,  and  that  they  should 
have  the  sole  power,  from  time  to  time,  to  govern,  order,  admit  into,  or  expel  from  the 
almshouse  all  such  poor  persons  as  then  were  or  thereafter  should  be  admitted  into 
the  same ;  yet  pursuant  always  to  the  rules,  orders,  &c.,  in  the  said  book  contained. 
And  upon  further  trust  that,  if  any  of  the  trustees  should  be  interrupted  or  disturbed 
in  their  visitation,  rule  or  government  of  the  almshouse  or  of  the  poor  people  therein, 
by  or  by  reason  of  any  civil  [597]  or  ecclesiastical  or  other  lawful  power  or  authority 
whatsoever,  then  and  so  long  as  such  disturbance  or  interruption  should  continue, 
the  trustees  and  managers  should  employ  the  £60  to  such  other  pious  uses  as  Lady 
Hewley  should  appoint,  by  any  writing  signed  by  her  in  the  presence  of  three  or 
more  witnesses,  and,  in  default  of  such  appointment,  then  to  employ  the  same  to  such 
or  the  like  charitable  uses  as  were  thereinafter  expressed.  The  residuary  rents  were 
then  directed  to  be  applied  upon  trusts  which  were  a  repetition  of  the  trusts  of  the 
deeds  of  January  1704. 

Lady  Hewley,  by  a  writing  under  her  hand,  dated  the  10th  day  of  May  1709, 
declared  that  the  management  of  the  hospital  as  to  the  putting  in  the  poor  upon  any 
vacancy  should  be  in  the  power  of  Doctor  Coulton,  and  also  of  T.  Hodgson,  Matthew 
Baycock,  gentleman,  Samuel  Smith,  Robert  Rhodes,  Martin  Hotham,  mercer,  and 
William  Hotham,  and  such  as  should  be  chosen  to  succeed  any  of  them  when  they 
should  die.  The  rules  left  by  Lady  Hewley  and  referred  to  by  the  last-mentioned 
trust  deed  were  intituled  :  "  A  collection  or  book  of  rules,  orders  and  directions  to  be 
kept  and  observed  as  well  by  the  feoffees  or  trustees  of  the  revenues  of  the  newly - 
erected  hospital,  almshouse  or  habitation  for  ten  poor  people,  built  and  settled  upon 
them  by  Dame  Sarah  Hewley,  of  the  City  of  York,  widow,  for  the  better  government 
and  ordering  of  the  same,  as  also  by  the  said  poor  persons  placed  or  to  be  placed  in 
the  same."  The  following  were  among  the  rules  left  by  Lady  Hewley  and  referred 
to  in  the  deed  of  April  1707  :  "Let  none  of  evil  fame  or  report  be  admitted  into  the 
hospital,  but  such  as  are  poor  and  piously  disposed  and  of  the  Protestant  religion. 
Let  every  almsbody  be  one  that  can  repeat  by  heart  the  Lord's  Prayer,  the  Creed  and 
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Ten  Com-[598]-mandments,  and  Mr.  Edward  Bowles's  Catechism.  Let  all  the  alms- 
people,  when  not  disabled  by  weakness,  duly  repair  to  some  religious  assembly  of  the 
Protestant  religion,  every  Lord's  day,  forenoon  and  afternoon,  and  at  other  oppor- 
tunities, to  attend  the  ordinances  of  God." 

It  was  alleged,  and,  at  the  hearing  of  the  cause,  evidence  was  received  that  Lady 
Hewley  and  all  the  original  trustees  of  the  estates  whose  religious  opinions  could  be 
ascertained,  believed  in  the  doctrine  of  the  Trinity,  the  Atonement  and  Original  Sin. 
In  the  course  of  time,  however,  the  estates  became  vested  in  trustees,  the  majority 
of  whom,  though  calling  themselves  Presbyterians,  professed  Unitarian  opinions ; 
and  a  considerable  portion  of  the  rents  had  been,  for  some  years,  applied  by  them 
towards  supporting  a  seminary  for  the  education  of  LTnitarian  ministers,  and  for  the 
benefit  of  poor  preachers  and  other  persons  of  that  denomination.  In  consequence  of 
which  the  information  was  filed,  at  the  relation  of  certain  members  of  the  sect  called 
Independents  (which  sect  still  professed  the  doctrines  above  mentioned)  against  the 
trustees  and  other  persons  having  the  management  of  the  charities,  praying  (amongst 
other  things)  for  a  declaration  that  ministers  and  preachers  of  Unitarian  belief  and 
doctrine,  and  their  widows  and  members  of  their  congregations,  or  persons  of  Unitarian 
belief  and  doctrine,  were  not  fit  objects  of  Lady  Hewley's  charity  ;  that  exhibitions  to 
any  college  or  school  where  Unitarian  belief  or  doctrine  was  taught  or  inculcated  were 
not  fit  exhibitions  for  promoting  the  educating  of  ministers  of  Christ's  Holy  Gospel, 
within  the  intent  and  meaning  of  Lady  Hewley's  charities  ;  that  the  allowance  of 
£!<0  which  had  been  made  to  the  Defendant,  Mr.  Wellbeloved,  as  the  preacher  of  St. 
Saviour's  Gate  Chapel  (in  York)  was  an  unfit  allowance  or  distribution  of  the  charity 
funds,  by  reason  [599]  of  his  not  being  a  godly  preacher  of  Christ's  Holy  Gospel, 
within  the  intent  and  meaning  of  Lady  Hewley's  charity,  and  by  reason  of  Unitarian 
belief  and  doctrine  being  preached  and  inculcated  in  that  chapel,  and  that  such 
allowance  might  be  wholly  discontinued  in  future  ;  and  that  all  the  objects  of  Lady 
Hewley's  charities  might  be  decreed,  fairly  and  in  such  manner,  to  participate  in  the 
charity  funds,  as  she  meant  and  intended  ;  and,  in  particular,  that  a  fair  and  just 
proportion  thereof  might  be  distributed  to  and  amongst  poor  godly  widows  of 
poor  and  godly  preachers  of  Christ's  Holy  Gospel ;  and  that  a  fair  and  just  proportion 
thereof  might  be  applied  for  the  encouraging  and  preaching  of  Christ's  Holy  Gospel 
in  poor  places  ;  and  that  the  rules  relating  to  the  almshouse  might  be  enforced  ;  and 
that  it  might  be  declared  that  such  Dissenters  alone  as  were  commonly  called  Orthodox 
Dissenters,  and  as  would  have  been  within  the  protection  of  the  Act  of  Toleration 
of  the  1st  of  'William  and  Mary  (c.  18),  at  the  time  of  the  foundation  of  the  charities, 
and  would  not  have  been  subject  to  the  penalties  of  the  9th  and  10th  of  Will.  3  (e. 
3-2),  against  blasphemy,  could  be  considered  as  coming  within  the  intent  and  meaning 
of  Lady  Hewley,  and  as  entitled  to  participate  in  the  benefit  of  her  charities,  and  that 
the  Defendants,  the  then  trustees  and  managers  of  the  charities,  or  such  of  them  as 
the  Court  should  think  fit,  might  be  removed,  and  that  other  trustees  and  managers 
might  be  appointed  in  their  place. 

The  cause  was  heard  before  the  Vice-Chancellor  in  December  1833  ;  and,  on  the 
23d  of  that  month.  His  Honor  declared  that  ministers  or  preachers  of  the  Unitarian 
belief  and  doctrine  and  their  widows  and  members  of  [600]  their  congregations  and 
persons  of  that  belief  and  doctrine  were  not  fit  objects  of  and  were  not  entitled  to  the 
benefit  of  the  charities  ;  and  it  was  ordered  that  the  Defendants  should  be  removed 
from  being  trustees  and  managers  of  the  charities,  and  that  the  Master  should  appoint 
proper  persons  in  their  place,  and  approve  of  a  scheme  for  the  future  application  of 
the  charity  fund.s,  having  regard  to  the  above  declaration. 

On  the  5th  of  February  1836  Lord  Lyndhurst,  assisted  by  Mr.  Justice  Patteson 
and  Mr.  Baron  Alderson,  affirmed  the  above  decree. (1) 

Two  petitions  were  afterwards  presented  by  persons  not  parties  to  the  cause ;  one 
by  the  Rev.  John  Park  and  others,  on  behalf  of  the  whole  body  of  Orthodox  Presby- 
terian congregations  composing  the  Presbytery  of  the  North-West  of  England ;  the 

(1)  See  ante,  vol.  vii.  p.  309,  note.  A  full  report  of  the  judgments  referred  to 
above  will  be  found  in  a  work  intituled  "  Lady  Hewley's  Charities,"  which  was  kindly 
lent  to  the  reporter  by  one  of  the  solicitors  engaged  in  the  cause. 
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other  by  the  Rev.  Henry  Thom.son  and  others,  on  behalf  of  the  United  Presbyterians 
of  Lancashire,  Newcastle  and  Carlisle,  who  also  were  described  as  Orthodox  Presby- 
terian Dissenters.  The  congregations  on  whose  behalf  the  first  petition  was  presented 
were  in  connexion  with  the  Established  Church  of  Scotland,  and  the  congregations 
on  whose  behalf  the  second  was  presented  were  in  connexion  with  the  Secession 
Church  of  that  country.  Each  petition  stated  that  the  relators  were  prosecuting  the 
decree  in  the  Master's  office ;  but  that,  as  the  Master  had  refused  permission  to  the 
Defendants  to  attend  the  proceedings  before  him,  such  proceedings  would  be  conducted 
by  the  relators  only  ;  that  the  [601]  relators  were  Dissenters,  belonging  to  the  religious 
sect  called  Independents ;  that  Lady  Hewley  was  not  a  member  of  that  sect,  but  was 
a  Presbyterian,  and  was  warmly  attached  to  the  leading  peculiarities  of  internal  polity 
and  discipline  by  which  Presbyterianism  had  been  always  distinguished  from  Indepen- 
dency ;  that  the  Petitioners  differed  from  the  Church  of  England  in  points  of  discipline 
only,  and  were  known  by  the  name  of  Orthodox  Dissenters ;  that  the  congregations 
represented  by  the  Petitioners  were,  as  the  Petitioners  submitted,  entitled  to  be 
represented  in  the  new  trust,  many  of  such  congregations  having,  theretofore, 
participated  in  the  funds  of  the  charity  ;  that  the  Petitioners  conceived  that  Lady 
Hewley,  in  making  the  charitable  dispositions  mentioned,  had  particularly  in  view 
the  interest  of  the  Presbyterians  in  the  northern  counties  of  England ;  and  that  the 
Petitioners  were  desirous  that,  in  the  appointment  of  trustees  and  the  approval  of  a 
scheme  and  the  other  proceedings  to  be  had  in  pursuance  of  the  decree,  due  provision 
should  be  made  for  representing  and  protecting  the  interests  of  such  Presbyterians, 
and  that,  for  that  purpose,  a  due  proportion  of  the  trustees  and  managers  should  be 
selected  from  among  Dissenters  of  the  Presbyterian  denomination,  and  that,  in  such 
selection,  some  Scotch  Presbyterian  clergymen  resident  in  England  should  be  included. 
The  Petitioners  prayed  that  they  might  be  permitted  to  take  part  in  the  proceedings 
before  the  Master,  and  to  propose  a  scheme  and  submit  the  names  of  persons  as 
trustees  for  the  approval  of  the  Master. 

The  petitions  were  heard  before  Lord  Cottenham,  C,  in  March  1836 ;  and  on  the 
16th  of  that  month  his  Lordship  ordered  that  the  Petitioners  respectively  should  be 
at  liberty  to  go  in  before  the  Master,  and  [602]  watch  the  proceedings  under  the 
decree,  and  to  propose  proper  persons  as  trustees  and  sub-trustees  or  managers,  of  the 
charities  and  estates ;  and  that  the  Master  should  proceed  upon  such  proposals 
accordingly.  (See  1  Myl.  &  Cr.  394.)  And  his  Lordship  reserved  the  consideration 
of  the  costs  of  the  applications  and  of  the  proceedings  to  be  thereupon  had  until  after 
the  Master  should  have  made  his  report,  upon  the  understanding  that  there  was,  in 
no  event,  to  be  more  than  one  bill  of  costs,  as  if  one  petition  only  had  been  presented 
and  as  if  one  solicitor  only  for  both  petitions  attended  the  Master. 

In  August  1836  the  Defendants  appealed  from  Lord  Lyndhurst's  judgment  to  the 
House  of  Lords.  The  appeal  was  argued  in  May  and  June  1839.  In  August 
following,  the  House,  after  taking  the  opinion  of  seven  learned  Judges  of  the  Courts 
of  Common  Law,  upon  six  questions  (see  post,  p.  615),  dismissed  the  appeal. 

On  the  16th  of  December  1837  the  Master  made  his  report  in  pursuance  of  the 
decree ;  and  thereby  certified  that  he  approved  of  seven  gentlemen,  named  in  the 
report,  as  trustees  of  the  charity  estates ;  and  of  seven  others,  who  also  were  named, 
as  sub-trustees  or  managers  of  the  charity  estates.  All  those  gentlemen  were  resident 
in  England  :  four  of  them  were  members  of  a  Presbyterian  congregation  in  connexion 
with  the  Established  Church  of  Scotland  ;  four  others  were  members  of  a  Presbyterian 
congregation  in  connexion  with  the  Secession  Church  of  Scotland ;  and  the  rest  were 
Independents. 

Four  petitions  were  presented,  at  different  times,  after  the  Master  had  made  his 
report;  two  by  the  relators,  [603]  in  the  name  of  the  Attorney-General ;  one  of  which 
prayed  that  the  Master's  report  might  be  reviewed,  and  the  other  that  Lord  Cotten- 
ham's  order  of  the  16th  March  1836  might  be  varied  or  discharged.  The  other  two 
petitions  were  presented  by  the  parties  who  had  obtained  the  last-mentioned  order, 
and  prayed  that  the  report  might  be  confirmed.  Those  four  petitions  came  on  to  be 
heard  before  the  Vice-Chancellor,  the  Lord  Chancellor  having  directed  that  the  one 
which  sought  to  vary  or  discharge  Lord  Cottenham's  order  should  be  heard  by  his 
Honor. 
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Mr.  Bethell,  Mr.  Anderdoii  and  Mr.  Romilly  appeared  in  support  of  the  petitions 
presented  by  the  relators  in  the  name  of  the  Attorney-General. 

Mr.  Twiss  and  Mr.  Wray  appeared  for  the  Attorney-General  distinct  from  the 
relators,  in  order  to  protect  the  interests  of  the  charity  generally. 

Sir  Charles  Wetherell  and  Mr.  Lloyd,  and  Mr.  Swanston  and  Mr.  Malins  supported 
the  petitions  for  confirming  the  Master's  report. 

On  the  9th  of  May  1843  the  Vice-Chancellor  delivered  the  following  judgment, 
from  which  the  grounds  on  which  the  relators  opposed  the  coiiKrmatioii  of  the  report 
will  appear. 

The  Vice-Ch.\ncellor  [Sir  L.  Shadwell].(l)  In  this  case  the  AttoineyGeneral, 
at  the  relation  of  Samuel  Shore  the  younger  and  others,  by  amended  information, 
stated  that  during  the  times  of  the  religious  persecutions  of  the  English  Presbyterians 
and  Independents  and  other  persons  calling  themselves  godly  dissenters  from  the 
Established  Church,  in  the  time  of  Charles  the  [604]  Second,  Dame  Sarah  Hewley 
stood  forward  as  the  protector  and  supporter,  in  Yorkshire,  of  the  ejected  ministers 
of  St.  Bartholomew's  Day  in  1662,  and  of  the  persons  calling  themselves  "godly," 
who  were  Nonconformists,  and  who  were  subjected  to  pains  and  penalties,  in  those 
days,  for  their  forms  of  religious  worship:  that,  by  her  trust  deed  of  1704,  it  was 
declared  that  the  trustees  and  managers  should,  in  their  dispositions  and  distributions 
of  the  charity,  have  a  primary  regard  to  such  objects  thereof  as  were  then,  or  should 
afterwards  be,  in  York,  Yorkshire,  or  other  northern  counties  in  England,  not  excluding 
those  in  other  places  and  counties:  that,  in  the  hospital  deed  of  1707,  she  directed 
the  surplus  rents  of  the  estates  comprised  iti  that  deed  to  be  distributed  and  disposed 
of  to  poor  godly  preachers  and  their  widows ;  that,  up  to  the  day  of  her  death. 
Lady  Hewley  continued  to  be  satisfied  with  the  persons  whom  she  had  appointed  to 
be  trustees  of  her  charities ;  and  that  Richard  Stretton,  the  trustee  first  named,  was 
a  Nonconformist.  The  information  also  stated  that  Dr.  Coulton,  the  original  preacher 
at  St.  Saviour's  Gate  Chapel,  in  York,  whose  ministry  Lady  Hewley  attended,  and 
who  was  her  friend  and  spiritual  adviser  and  the  sole  executor  of  her  will,  is  named 
as  another  of  her  original  trustees ;  and  that  the  Rev.  Mr.  Hodgson,  who  is  named  as 
a  manager  of  the  hospital,  was  one  of  the  attesting  witnesses  to  Sir  John  Hewley 's 
will,  and  the  private  chaplain  of  Lady  Hewley.  The  information  further  stated  that 
Lady  Hewley  died  on  the  3d  of  August  1710:  that  the  dissenters  from  the  Estab- 
lished Church  within  the  protection  of  the  Act  of  Toleration  of  William  and  Mary  at 
the  time  of  the  foundation  of  these  charities,  and  for  whose  sole  benefit  these  charities 
were  originally  intended  and  applied,  who  are  now  commonly  called  [605]  Orthodox 
Dissenters,  are,  therefore,  desirous  to  have  a  judicial  declaration  as  to  the  proper 
mode  of  administering  and  disposing  of  these  charities  :  that  application  had  been 
made  to  the  then  present  trustees,  to  apply  the  funds  for  the  sole  benefit  and 
advantage  of  the  dissenters  from  the  Established  Church,  who  are  now  commonly 
called  Orthodox  Dissenters,  giving  a  preference  to  York,  Yorkshire  and  other  northern 
counties :  that  the  great  body  of  Dissenters  distinguished  in  those  times  by  the  names 
of  Presbyterians,  Independents  and  Baptists,  differed  among  themselves  solely  on 
questions  or  articles  of  Church  government,  and  as  to  its  divine  origin  and  power,  and 
as  to  forms  and  ceremonies  ;  and  that,  upon  articles  of  faith  and  the  object  of 
religious  adoration  and  worship,  they  were  all  agreed  among  themselves  and  with  the 
Established  Church. 

One  part  of  the  prayer  was  that  it  might  be  declared  that  ministers  or  preachers 
of  what  is  commonly  called  Unitarian  belief  and  doctrine,  and  their  widows  and 
members  of  their  congregations,  or  persons  of  what  is  commonly  called  Unitarian 
belief  and  doctrine,  are  not  fit  objects  of  Dame  Sarah  Hewley's  charities.  That  part 
of  the  prayer,  therefore,  asked  for  an  exclusive  declaration.  Another  part  of  the 
prayer  was  that  it  might  be  declared  that  such  Dissenters  alone  as  are  now  commonlv 
called  Orthodox  Dissenters,  can  now  be  considered  as  coming  within  the  intent  a,nd 
meaning  of  Lady  Hewley,  and  as  entitled  to  participate  in  the  benefit  of  her  chanties. 
That  part  of  the  prayer,  therefore,  asked  for  an  inclusive  declaration. 


(1)  His  Honor  delivered  a  written  judgment,  of  which  the  above  is  a  copy. 
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It  appears,  from  the  full  report  of  the  proceedings  in  the  House  of  Lords,(l)  that 
Dr.  John  Pye  Smith,  a  \vit-[606]-ness  for  the  relators,  deposed  that  he  had  no  doubt 
and  did  verily  believe  that  Lady  Hewley,  Dr.  Coultou,  Mr.  Hotham  and  Richard 
Stretton,  were  Trinitarians,  and  reputed  to  be  Dissenters  :  that  he  could  not  affirm  of 
what  denomination  they  were ;  but,  as  a  matter  of  probability,  he  had  no  doubt  that 
they  were  of  the  Presbyterian  or  of  the  Congregational  denomination :  that  the 
ordinary  sense  and  meaning  of  the  term  Presbyterians  or  Presbyterian  Dissenters, 
at  or  about  the  time  of  the  foundation  of  Lady  Hewley 's  charities,  was  a  particular 
class  of  separatists  from  the  establishment  who  differed  from  the  two  other  classes 
on  certain  points  of  external  discipline. 

The  Rev.  Thomas  Scales,  for  the  relators,  deposed  that  he  believed  that  Lady 
Hewley,  Mr.  Bowles,  Dr.  Coulton,  the  Rev.  Mr.  Hotham,  Richard  Stretton,  Nathaniel 
Gould,  Timothy  Hodgson,  Martin  Hotham,  and  William  Hotham,  were  all  Dissenters, 
and  that  he  believed  that  Timothy  Hodgson,  the  Rev.  Mr.  Hotham  and  Nathaniel 
Gould,  were  of  the  Congregational  class,  and  that  the  rest  were  of  the  class  called 
Presbyterians.  Dr.  Bennett  also  deposed  that  the  word  or  term  Presbyterian,  at  the 
time  referred  to,  was  commonly  used  as  the  name  or  description  of  a  class  or 
denomination  of  English  Protestant  Dissenters,  and  that  they  were  so  large  and 
influential  a  body  as  to  give  a  name  to  all  Dissenters. (2) 

The  statements  in  the  information  and  the  evidence  that  I  have  noticed  all  seem 
as  if  made  for  the  direct  purpose  of  procuring  an  inclusive  declaration  in  the  de-[607]- 
cree  according  to  that  part  of  the  prayer  which  I  have  secondly  mentioned,  that  is,  a 
declaration  who  were  entitled,  and  not  merely  a  declaration  who  were  not.  But  it  is 
to  be  observed  that  the  decree  of  the  23d  December  1833  (the  Vice-Chancellor's 
decree)  merely  declared  that  Unitarians  were  not  fit  objects  of  Lady  Hewley's  charity, 
and  ordered  that  the  Defendant,  John  P.  Heywood,  and  all  the  other  Defendants, 
including  Mr.  Palmes,  who  was  a  member  of  the  Church  of  England,  should  be 
removed  from  being  trustees  or  sub-trustees  and  managers  of  the  charities ;  and  that 
it  should  be  referred  to  the  Master  to  appoint  proper  persons  to  be  trustees  and 
sub-trustees  or  managers  thereof  in  the  room  of  the  Defendants,  and  to  approve  of  a 
proper  scheme  for  the  application  of  the  funds  therein  mentioned  ;  and  reserved  the 
consideration  of  all  further  directions  until  after  the  Master  should  have  made  his 
report. 

My  impression,  which  is  confirmed  by  the  recollection  of  His  Honor,  Vice-Chancellor 
Knight  Bruce,  who  was  second  counsel  for  the  relators,  is  that  the  declaration  was 
framed  in  that  exclusive  form,  because  the  present  Lord  Chancellor  of  Ireland,  who 
led  the  relators,  desired  that  it  should  be  so,  and  that  it  should  not  be  made 
co-extensive  with  the  prayer,  which  asked,  not  only  an  exclusive  but  an  inclusive 
declaration.  However,  the  removal  of  all  the  Defendants  from  the  trusteeship,  coupled 
with  the  exclusive  declaration,  shewed  with  rea.sonable  clearness  what  the  principle 
of  the  decree  was,  namely,  that  not  merely  unorthodox  Dissenters,  but  also  members 
of  the  Church  of  England  should  be  excluded.  It  went  no  further ;  but  entirely  left 
open  the  question  who  should  be  included ;  which  question  can  only  be  determined 
either  by  a  decree  upon  [608]  further  directions  in  this  suit,  or  by  a  decree  in  some 
other  suit.  The  decree  was  brought  by  appeal  before  Lord  Lyndhurst,  and  on  the 
.5th  of  February  1836  it  was  affirmed  by  his  Lordship  in  accordance  with  the  joint 
opinion  of  Mr.  Baron  Alderson  and  Mr.  Justice  Patteson.  It  seems,  on  referring  to 
the  printed  account  of  their  judgments,  that  they  came  to  the  conclusion  that  the 
exclusive  declaration  in  the  decree,  and  the  removal  of  a  Churchman  as  well  as 
Unitarians  from  the  trusteeship,  was  right ;  because  none  could  be  included  as 
partakers  of  the  charity  except  Orthodox  Dissenters ;  and  Lord  Lyndhurst  was 
satisfied  on  the  evidence  that  in  her  religious  faith  and  opinions  Lady  Hewley  was 
a  Presbyterian. 

(1)  In  the  work  intituled  "Lady  Hewley's  Charities,"  mentioned  ante,  p.  600, 
note. 

(2)  These  witnesses  deposed  to  the  above  facts  from  "tradition  and  authentic 
publications ; "  and  gave  their  opinions,  derived  from  the  same  sources,  as  to  the 
meaning,  in  1704  and  1707,  of  "poor  godly  preachers,"  &c.,  &c. 
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On  the  6th  of  March  1836,  upon  the  petition  of  Mr.  Park  and  others,  ministers  of 
the  Presbytery  of  the  Xorth-West  of  England,  and  the  petition  of  Mr.  Thomson  and 
others,  ministers  of  congregations  of  Presbyterians  at  Carlisle  and  other  places,  Lord 
Cottenham,  then  Lord  Chancellor,  ordered  that  the  Petitioners,  respectively,  should 
be  at  liberty  to  go  in  before  the  Master  and  watch  the  proceedings  and  propose 
proper  persons  as  trustees  and  sub-trustees  or  managers  of  the  charities  and  estates 
in  the  petitions  mentioned  ;  and  reserved  the  consideration  of  the  costs. 

The  order,  as  far  as  it  goes,  seems  to  indicate  that  Lord  Cottenham  thought  that 
orthodox  English  Presbyterians  might  be  partakers  of  Lady  He\vle3''s  charities,  or,  at 
least,  shews  that  his  Lordship  did  not  think  that  they  could  not  partake :  and  if  we 
look  out  of  the  dry  terms  of  the  order  to  the  very  words  used  by  his  Lordship  as 
they  appear  in  Mr.  Sutton  Sharpe's  note,  no  doubt  can  be  entertained  of  what  his 
Lordship  thought.  [609]  The  words  were  :  "  Something  must  be  done,  otherwise  this 
will  be  an  Independent  charity  ;  which  was  not  the  meaning  of  the  decree." 

On  the  16th  of  December  1837  Lord  Henley,  the  Master,  made  his  report  in 
pursuance  of  the  decree.  Then  followed  the  appeal  to  the  House  of  Lords  for  the 
purpose  of  deciding  whether  Lord  Lyndhurst  was  right.  The  House  directed  six 
questions  to  be  put  to  the  learned  Judges.  The  second  was  what  description  of 
ministers,  congregations  and  poor  persons  are  proper  objects  of  the  trusts  of  the  deeds 
of  1704  and  1707  ]{l) 

Seven  of  the  learned  Judges  gave  their  answers  to  the  House.  One  of  them 
thought  that  L'nitarians  were  included.  Another  thought  that  members  of  the  Church 
of  England  were  included.  Six  thought  that  Unitarians  were  to  be  excluded.  But, 
with  those  exceptions,  all  agreed  ;  for  all  seven  thought  all  Orthodox  Dissenters  were 
to  be  included.  And,  on  the  5th  of  August  18-12,  the  House  of  Lords  affirmed  Lord 
Lyndhurst's  decree  and  the  decree  of  December  1833  ;  Lord  Brougham  being  present, 
who  had  parti}'  heard  the  appeal  from  the  decree  of  December  1833,  and  who, 
according  to  the  written  report,  concurred  in  what  was  said  by  Lord  Cottenham,  who 
proposed  to  dismiss  the  appeal  with  costs. 

Lord  Cottenham's  observations  upon  moving  the  judgment  of  affirmance  in  the 
House  of  Lords  (2)  are  most  important:  his  Lordship  says:  "  The  intention  of  Lady 
[610]  Hewley  could  only  be  judged  of  by  the  language  and  terms  used  in  the 
deeds.''  If  that  is  the  law,  no  evidence  of  her  feelings  and  preferences  can  be 
regarded. 

I  consider  that,  from  the  proceedings  in  this  cause,  it  is  to  be  collected  that  nine 
Judges  of  the  Common  Law,  the  present  Lord  Chancellor  and  the  two  late  Lord 
Chancellors,  Lord  Brougham  and  Lord  Cottenham,  and  the  House  of  Lords,  were  of 
opinion  that  English  Orthodox  Dissenters  may  participate  in  the  benefits  of  Lady 
Hewley 's  charities. 

But,  whether  it  be  their  opinion  or  not,  it  remains  to  be  decided  by  decree  who 
are  the  persons  that  shall  participate ;  and,  before  that  question  has  been  determined, 
and  while  this  cause  is  in  such  a  state  that  it  cannot  be  determined,  the  Court  is,  in 
effect,  by  the  petition  supported  by  the  relators  of  the  20th  of  December  1837,  asked 
to  determine  it. 

That  petition  asks  that  the  Master's  report  may  be  reviewed.  It  was  originally 
the  petition  of  the  relators  only;  but,  by  an  order  of  17th  December  1842,  it  was 
amended  so  as  to  become  the  petition  of  the  Attorney-General  at  the  relation  afore- 
said. The  parties  who  petitioned  Lord  Cottenham  in  March  1836  also  presented 
petitions  praying  that  the  report  might  be  confirmed.  Another  petition  was  presented 
on  the  17th  of  December  1842,  in  the  name  of  the  Attorney-General  at  the  relation 
aforesaid,  praying  that  the  order  of  the  16th  of  March  1836  might  be  discharged  or 
varied  by  adding  thereto  "  that  such  order  is  without  prejudice  to  any  question 
which  may  arise  on  the  Master's  report  under  the  same,  or  otherwise  in  any  proceeding 


(1)  The  questions  and  extracts  from  the  answers  to  them  are  inserted  ^os;?,  615, 
et  seq.  The  answers  to  the  first  question  seem  to  comprise  nearly  the  whole  of  the 
law  relating  to  the  admissibility  of  extrinsic  evidence. 

(2)  See  post,  639. 
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in  the  cause ;  and  that,  for  the  purposes  aforesaid,  all  necessary  directions  may  be 
given." 

[611]  Upon  the  hearing  of  these  four  petitions  the  counsel  for  the  Crown  (1) 
appeared  and  insisted  that  the  Master's  finding  was  right,  and  that  the  order  of  the 
16th  of  March  1836  ought  not  to  be  discharged.  It  appeared  in  the  course  of  the 
discussion  that  the  order  of  the  16th  of  March  1836  (Lord  Cottenham's  Order),  though 
it  is  not  in  form  expressly  said  to  be  made  by  the  consent  of  the  counsel  for  the 
Crown,  yet,  in  fact,  was  virtually  so  made  ;  and  it  was  agreed  by  all  the  counsel  for 
the  Crown,  the  relators  and  the  other  Petitioners,  that  any  order  which  I  should  make 
on  the  petitions,  for  or  against  the  report,  should  be  prefaced  with  this  statement, 
which  I  wrote  out  with  my  own  hand : — "  The  counsel  for  the  Crown  desiring  that 
the  Attorney-General's  petition  in  this  cause  should  be  heard  upon  the  merits  stated 
in  it  in  the  same  manner  as  if  the  order  of  the  16th  of  March  1836  had  been  made 
upon  the  Attorney-General's  consenting  that  the  Petitioners  named  in  that  order 
should  be  at  liberty  to  go  in  before  the  Master,  without  admitting  their  right  so  to 
do."  It  appeals  to  me,  therefore,  that  the  order  of  the  16th  of  March  1836  cannot  be 
set  aside  for  want  of  form. 

The  Master  has  approved  of  Joshua  Wilson,  Esq.,  of  Highbury  Place,  Middlesex, 
and  a  member  of  the  Inner  Temple,  John  Clapham,  of  Leeds,  Esq.,  Joseph  Hodgson, 
of  Woodlands,  near  Halifax,  Esq.,  Thomas  Lonsdale,  of  the  City  of  Carlisle,  Esq., 
Robert  Barbour,  of  Manchester,  Esq.,  James  Finlay,  of  Newcastle-upon-Tyne,  Esq., 
and  James  Ross,  of  the  City  of  Carlisle,  Esq.,  to  be  trustees :  and  of  the  Rev.  James 
Parsons,  of  the  City  of  York,  a  member  of  the  Congregational  Church  there,  Mr. 
James  Pigot  Pritchett,  of  the  Cit}'  of  York,  architect  and  surveyor,  James  Bowden, 
of  Kingston-upon-Hull,  merchant,  the  Rev.  Hugh  Ralph,  of  Liver-[612]-pool,  LL.D., 
the  Rev.  Charles  Thomson,  of  the  borough  of  Tynemouth,  North  Shields,  Mr.  Thomas 
Fair,  of  Frenchfield,  in  Cumberland,  gentleman;  and  the  Rev.  James  Pringle  of 
Clavering  Place  Chapel,  in  Newcastle  aforesaid,  to  be  sub-trustees  or  managers. 

The  questions  upon  the  four  petitions  were  argued  at  great  length  and  with  great 
ability.  But  it  struck  me  at  the  time  that  the  real  question  before  the  Court, 
namely,  whether  proper  persons  had  been  named  as  trustees  and  managers,  was  in  a 
great  degree  overlooked  and  confounded  with  another,  namely,  who  are  the  persons 
entitled  to  participate  in  the  benefit  of  the  trusts?  And  I  therefore  thought  it  right, 
before  I  decided  the  real  question,  to  read  over  the  pleadings  and  orders  made  in  the 
cause,  as  well  as  the  various  historical  and  other  authorities  referred  to  by  the 
relators'  counsel,  and  supplied  by  the  relators  and  all  the  affidavits.  And,  having 
done  so,  I  am  of  opinion  that  the  Master's  report  is  right,  and  ought  to  be  confirmed  : 
and,  for  this  reason  most  especiall}^  that,  unless  it  is  confirmed,  I  do  not  see  how  the 
question,  who  shall  participate  in  the  charities,  can  be  decided.  If  the  report  be 
confirmed  and  the  trustees  disagree,  then  it  will  be  competent  to  the  relators  to  bring 
the  new  trustees  before  the  Court  as  Defendants  in  this  or  some  other  suit,  and 
have  the  questions  raised  on  the  affidavits  decided.  But,  as  the  cause  stands  at 
present,  the  former  trustees,  who  are  the  only  Defendants,  have  no  interest  in  raising 
any  question. 

As  both  sets  of  Petitioners  under  Lord  Cottenham's  order  ask  to  have  the  report 
confirmed,  it  is  useless  to  consider  the  objections  which,  in  the  aflSdavits,  they  have 
made  to  each  other,  or  which  they  have  made  to  the  relators. 

[613]  The  relators  object  to  Messrs.  Ross  and  Finlay  being  appointed  trustees,  and 
to  Messrs.  Fair  and  Pringle  being  appointed  sub-trustees  or  managers,  because  they, 
as  the  relators  state,  are  members  of  the  Secession  Church  of  Scotland  ;  and  to  Messrs. 
Lonsdale  and  Barbour  being  appointed  trustees,  and  to  Messrs.  Ralph  and  Thomson 
being  appointed  sub-trustees  or  managers,  because  they,  as  the  relators  also  state,  are 
members  of  the  Church  of  Scotland.  Suppose  they  are  ;  the  decree  has  not  said  that 
they  ought  not  to  be  trustees,  though  it  has,  in  effect,  said  a  Unitarian  Dissenter  or 
a  Church  of  England  man  ought  not  to  be  a  trustee.  But,  upon  the  affidavits,  I  do 
not  understand  that  Messrs.  Ross  and  others  are  members  of  the  Secession  Church 


(1)  Mr.  Twiss  and  Mr.  Wray. 
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of  Scotland ;  or  that  Messrs.  Lonsdale  and  others  are  ra  embers  of  the  Established 
Church  of  Scotland. 

It  is  clear,  upon  the  affidavits,  that,  in  Lady  Hewley's  lifetime,  there  were 
congregations  of  Presbyterians  in  many  places  in  the  northern  counties  ;  for  instance, 
Whitehaven,  Tynemouth,  Alnwick,  Long  Cramlington,  Lewick  Etal,  Morpeth,  Penrith 
Great  Salkeld,  Plumpton,  Penruddock  and  Carlisle  ;  and  from  them  have  sprung  up 
Presbyterians,  some  of  whom  are  in  amity  with  the  Established  Church  of  Scotland, 
and  some  with  the  Secession  Church  or  the  Relief  Church.  In  some  of  the  congregations 
there  are  some  natives  of  Scotland,  but  they  are  few  in  proportion.  Some  of  those 
congregations  consist  wholly  of  natives  of  England.  English  Presbyterians  do  not 
cease  to  be  English  Presbyterians,  merely  because  they  are  in  amity  with  the 
Established  Church  of  Scotland  or  with  the  Secession  or  Relief  Church.  Presbyterians 
in  the  north  of  England,  of  congregations  of  both  kinds,  that  is,  in  amity  with  the 
Secession  Church  and  the  Established  [614]  Church  of  Scotland,  have  actually 
participated  in  the  benefit  of  Lady  Hewley's  charities.  Of  the  orthodoxy  of  both  sets 
of  Presbyterians  there  is  no  doubt.  There  are  many  passages  in  the  affidavits  from 
which  it  appears  that  they  hold  the  Westminster  Confession,  which  substantially 
agrees  with  the  Articles  of  the  Church  of  England.  And  I  see  no  reason  why  gentlemen 
belonging  to  those  congregations,  or  the  ministers  of  them,  though  Scotch  by  birth 
yet  resident  in  England,  should  not  be  trustees. 

Objections  made  in  respect  of  distance  from  York,  or  of  being  engaged  in  business, 
apply  to  the  relators'  trustees  as  well  as  to  the  others,  and  have  nothing  substantial 
in  them. 

The  relators  object  that  the  report  makes  two  out  of  each  set  of  Presbyterians 
trustees,  and  only  three  from  the  Independents.  I  do  not  see  how  the  Master  could 
well  have  done  otherwise.  The  number  seven  could  not  be  divided  in  proportion  to 
the  numbers  of  churches  of  the  different  parties,  or  to  the  numbers  of  indi\  iJuals 
composing  their  churches.  If  four  Independents  were  appointed,  they  would  have 
a  majority  of  the  whole  number.  The  numbers  adopted  give  a  preponderance  to  the 
larger  body  over  each  of  the  two  others,  but  not  an  absolute  majority  of  the  whole ; 
and,  in  that  respect,  I  think  the  Master  right. 

The  real  objection,  so  strongly  urged  by  the  relators  against  the  other  Petitioners, 
namely,  that  persons  such  as  modern  Independents  are  the  only  persons  that  Lady 
Hewley  intended  to  participate  in  her  charity,  cannot,  in  my  opinion,  be  decided  upon 
these  petitions.  But  it  is  very  fit  that  there  should  be  some  persons  before  the  Court 
likely  to  argue  the  question  fairly  with  the  re-[615]-lators,  which  must  be  judicially 
decided  upon  the  words  of  Lady  Hewley's  deeds,  and  not  by  conjectures  as  to  her 
private  opinions. 

What  Lady  Hewley  personally  or  privately  did  feel  or  think,  or  what,  if  she  were 
now  alive,  she  would  feel  or  think  upon  the  questions  discussed  before  me,  it  may  be 
difficult  to  say.  But,  considering  her  piety  and  benevolence,  it  is  probable  that  she, 
though  an  English  Presbyterian,  would  have  approved  of  the  exertions  which  the 
Established  Church  of  Scotland,  more  rigidly  Presbyterian,  has  recently  made  in  favour 
of  the  Jews,  and  would  have  been  delighted  to  ponder  upon  the  details  of  that 
interesting  narrative  which  has  lately  been  published  by  Messrs.  Bonar  &  M'Cheyne 
two  of  the  missionaries  from  that  Church. 

With  respect  to  the  petitions  of  Park  and  others  and  Thomson  and  others,  and  the 
amended  petition  of  the  Attorney-General,  the  order  must  be  to  confirm  the  report, 
and  to  give  all  parties  their  costs  out  of  the  estate ;  Messrs.  Park  and  others  and 
Thomson  and  others  having  but  one  set  of  costs,  according  to  Lord  Cottenham's  order. 
As  to  the  petition  of  17th  December  1842,  no  order  is  to  be  made  upon  it,  except  to 
give  all  parties  their  costs  out  of  the  estate  in  the  same  manner.  One  order  may  be 
made  upon  all  four  petitions,  but  it  must  be  prefaced  with  the  statement  that  I  have 
mentioned. 

The  following  are  the  questions  which  are  stated,  ante,  page  609,  to  have  been 
propounded  to  the  learned  Judges  by  the  House  of  Lords. 

First.  Whether  the  extrinsic  evidence  adduced  in  this  cause,  or  what  part  of  it,  is 
admissible  for  the  purpose  of  determining  who  are  entitled  under  the  terms  "  godly 
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preachers  of  Christ's  Holy  Gospel,"  "  godly  persons,"  and  the  [616]  other  descriptions 
contained  in  the  deeds  of  1704  and  1707,  to  the  benefit  of  Lady  Hewley's  bounty? 

Secondly.  If  such  evidence  be  admissible,  what  description  of  ministers,  congrega- 
tions and  poor  persons  are  proper  objects  of  the  trusts  of  those  deeds  respectively  ? 

Thirdly.  Whether,  in  putting  a  construction  upon  the  deed  of  1704,  any  and  which 
of  the  provisions  of  the  deed  of  1707  may  be  referred  to? 

Fourthly.  Whether,  upon  the  true  construction  of  the  deed  of  1704,  ministers  or 
preachers  of  what  is  commonly  called  Unitarian  belief  and  doctrine,  and  their  widows 
and  members  of  their  congregations,  and  persons  of  what  are  commonly  called 
Unitarian  belief  and  doctrine,  are  excluded  from  being  objects  of  the  charities  of  that 
deed? 

Fifthly.  The  same  question  as  to  the  deed  of  1707?     And, 

Sixthly.  Whether  such  ministers,  preachers,  widows  and  persons  are,  in  the 
present  state  of  the  law,  incapable  of  partaking  of  such  charities,  or  any  and  which  of 
them? 

May  10,  1842. 

Deed.     Construction.     Extrinsic  Evidence.     Evidence. 

Opinions  delivered  by  the  Judges  to  the  House  of  Lords,  as  to  the  admissibility  of 
extrinsic  evidence,  for  the  purpose  of  determining  who  were  entitled  to  the  benefit 
of  a  charity  founded  by  Lady  Hewley  in  1704,  for  the  benefit  of  "poor  and  godly 
preachers,  "for  the  time  being,  of  Christ's  Holy  Gospel,"  "  godly  persons  in  distress, 
being  fit  objects  of  the  foundress's  and  the  trustees'  bounty,"  &c. ;  and  as  to  who 
were  the  proper  objects  of  the  chanty,  supposing  the  evidence  to  be  admissible ; 
whether  Unitarians  were  excluded,  and  whether  a  deed  of  1707,  between  the  same 
parties,  and  containing  the  same  and  other  charitable  purposes,  could  be  referred  to 
for  the  purpose  of  construing  the  deed  of  1704. 

All  the  learned  Judges  answered  the  sixth  question  in  the  negative. 
The  following  are  extracts  from  their  opinions  upon  the  other  questions.(l) 
Mr.  Justice  Maule.  The  evidence  which  is  the  subject  of  this  (the  first)  question 
may  be  arranged  in  two  classes.  First,  that  offered  in  order  to  prove  the  belief  of 
Lady  Hewley  with  respect  to  certain  points  of  theology  :  secondly,  evidence  of  the 
opinion  of  witnesses  as  to  the  meaning  of  certain  words ;  some  being  words  used  in 
the  deeds  and  some  not.  I  think  that  none  of  this  evidence  is  admissible  for  the 
purpose  mentioned  in  the  question.  With  respect  to  the  first  class  :  if  the  most 
perfect  certainty  could  be  obtained  with  regard  to  Lady  Hewley's  belief  on  the  points 
in  question,  it  ought  not  to  influence  the  construction  to  be  put  on  language  in  which 
she  makes  [617]  no  reference  to  her  opinions  or  belief.  But,  even  if  the  belief  of 
this  lady  were  the  proper  subject  of  evidence,  much,  if  not  all,  the  evidence  adduced 
ought  not  to  be  admitted,  as  not  being  fit  for  the  purpose  of  proving  it ;  for  example, 
the  extracts  from  Lady  Hewley's  will  and  from  Dr.  Coulton's  will,  and  from  his 
funeral  sermon. (2)  The  other  class  of  evidence  adduced  for  the  purpose  mentioned 
in  the  first  question  is  the  evidence  of  the  opinions  of  persons  describing  themselves 
as  conversant  with  the  history  and  language  of  the  time  when  the  deeds  were  executed. 
If  the  evidence  in  question  were  admissible,  it  would  follow  that,  in  a  Court  of 
Common  Law,  the  construction  of  deeds  would  be  left  to  the  jury  ;  for  inferences  to 
be  drawn  from  evidence  are  for  the  jury  and  not  for  the  Court.     When  the  meaning 

(1)  The  opinions  were  delivered  at  considerable  length  ;  and  occupied  32  printed 
folio  pages :  but,  as  they  related  to  difficult  and  important  points,  and,  as  there  are 
several  other  charities  similarly  circumstanced  to  Lady  Hewley's  (as  to  some  of  which 
suits  are  about  to  be  instituted),  it  was  deemed  advisable  not  to  omit  them.  Some 
pains  have  been  taken  to  condense  their  contents,  faithfully. 

(2)  These  wills,  and  also  Sir  John  Hewley's  and  Dr.  Coulton's  sermon  (preached 
at  Lady  Hewley's  funeral),  contained  passages  shewing  that  the  parties  believed  in  the 
Trinity,  the  Atonement,  and  Original  Sin. 
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of  the  words  of  a  written  instrument  in  the  English  language  is  the  subject  of 
controversy,  historical  and  other  works  may,  with  propriety,  be  referred  to  in  the 
argument  addressed  by  the  Bar  to  the  Court,  as  was  done  largely  in  the  present  case. 
In  this  way  the  Court,  judging  for  itself  of  the  weight  of  the  authorities  cited,  is  as 
likely  to  arrive  at  a  just  conclusion  as  it  would  be  by  the  assistance  of  witnesses, 
though  they  should  respectively  depose,  each  of  them,  to  his  own  knowledge  of  history 
and  theology. 

As  to  the  second  question.  Having,  in  answer  to  the  first  question,  stated  my 
opinion  that  the  belief  of  Lady  Hewley  is  not  material,  it  follows  that  the  supposition 
of  its  admission  will  not,  in  my  opinion,  affect  the  answer  to  this  question.  The 
other  class  of  evidence,  the  opinion  of  the  witnesses  as  to  the  meaning  of  certain 
words,  being  to  be  rejected,  not  because  it  goes  to  shew  what  is  not  material,  but 
because  it  is  not  a  proper  mode  of  proving  what  is  material,  might,  if  its  weight  and 
quality  were  sufficient,  have  an  effect  on  the  construction  of  the  deeds  and  on  the 
answer  to  this  question :  but  it  wholly  fails  to  lead  my  mind  to  any  different 
conclusion  from  that  at  which  I  have  arrived  by  considering  the  words  of  the  deeds 
with  the  assistance  of  the  arguments  and  authorities  furnished  in  the  discussion  at 
the  Bar. 

In  my  opinion,  the  ministers  who  are  proper  objects  of  the  trusts  of  the  deeds  of 
170-t  and  of  the  residuary  trusts  of  that  of  1707  are  those  of  all  sects  of  Protestant 
Nonconformists  tolerated  by  the  law  for  the  time  being ;  that  the  congregations  to 
be  benefited  under  the  trust  for  promoting  the  preaching  of  the  Gospel  in  the  deed  of 
1704  and  the  residuary  trusts  in  that  of  1707  are  congregations  of  the  same  sects; 
and  the  poor  persons  who  are  proper  objects  of  the  [618]  residuary  trust  in  the  deed 
of  1704,  "for  godly  persons  in  distress,"  are  all  poor  persons,  whatever,  belonging  to 
religions  of  which  the  worship  of  the  true  God  is  the  object ;  and  that  the  poor 
women  and  men  who  are  proper  objects  of  the  trusts  relating  to  the  almshouse  in  the 
deed  of  1707  are  Protestant,  poor  persons,  whether  Nonconformists  or  conforming 
to  the  Church  of  England. 

With  respect  to  the  ministers  and  congregations  intended,  who  they  are  depends 
on  the  meaning  of  the  words  "  preachers  of  the  Gospel "  and  "  preaching  of  the 
Gospel;"  and,  though  those  expressions  may,  in  a  large  sense,  comprehend  the 
ministers  and  services  of  the  Established  Church,  they  are  not,  according  to  their 
common  use  both  at  present  and  at  the  date  of  the  deeds  in  question,  to  be  so  under- 
stood, but  are  ordinarily  taken  to  mean  Protestant  Nonconformists.  The  trust  for 
godly  persons  in  distress  being  fit  objects,  &c.,  seems  to  be  intended  to  give  the 
trustees,  in  the  administration  of  so  much  of  the  funds  as  should  remain  after  the 
special  objects  had  been  fulfilled,  a  discretion  to  apply  it  to  the  relief  of  all  such 
distressed  persons  as  should  appear  to  them  deserving,  and  to  be  worshippers  of  the 
true  God,  and  not  living  in  wilful  neglect  or  defiance  of  His  laws.  The  objects  of  the 
trust  relating  to  the  almshouse  are  so  defined  by  the  rules  and  orders  referred  to  in 
the  deed  of  1707  as  to  leave  no  doubt  on  my  mind  that  all  Protestants,  whether 
conforming  or  not  to  the  Established  Church,  are  included. 

I  do  not  think  the  deed  can  properly  be  considered  as  confining  the  trusts  to 
objects  which  were  lawful  at  the  time  of  the  deed.  There  is  no  such  restriction 
expressed,  nor  is  there  any  ground  for  implying  it :  nothing,  indeed,  to  my  mind, 
appears  more  improbable  than  an  intention  that,  whatever  alterations  might  take 
place  in  the  law  by  increasing  or  diminishing  the  amount  of  toleration,  the  trusts 
were  to  be  administered  as  if  the  law  existing  at  the  time  of  the  deed  had  remained 
unvaried.  Such  alterations  had  recently  happened  and  were  likely  to  happen  again  ; 
and,  if  this  had  been  intended,  it  could  easily  have  been  said.  It  is  not  said  ;  on  the 
contrary,  the  repeated  expression  "  for  the  time  being  "  seems  to  point  out  expressly 
to  the  trustees  that  they  are  to  look  to  what  may  be  lawfully  done  at  the  time  it  is 
done. 

The  third  question  is,  &c.,  &c.  I  am  of  opinion  that  in  putting  a  construction  on  the 
deed  of  1704  none  of  the  provisions  of  the  deeds  of  1707  may  be  referred  to.  If  the 
deed  of  1707  referred  to  or  mentioned  that  of  1704,  and  contained  any  declaration  of 
the  sense  in  which  Lady  Hewley  understood  the  deed  of  1704,  it  would  only  amount  to 
a  declaration  of  the  meaning  in  which,  in  1707,  she  understood  the  deed  of  1704,  and 
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would  not,  even  then,  be  admissible.     But,  in  fact,  the  deed  of  1707  does  not  refer  to 

that  of  [619]  170i,  and,  therefore,  it  could  be  only  admissible  on  grounds  which 

would  admit  anything  that  Lady  Hewley  said  or  did  at  any  time  after  the  first  deed. 

The  fourth  question  is,  &c.,  &c.     The  fifth  is  the  same  question  as  to  the  deed 

of  1707.  .,  ^         , 

I  am  of  opinion  that  the  ministers  and  preachers,  widows,  members  of  congregations 
and  persons  mentioned  in  these  questions  are  not  excluded  from  being  objects  of  the 
charities  mentioned  in  the  questions.  It  appears  to  me  that  if  such  exclusion  were 
intended  it  would  have  been  expressed,  as  it  is  in  the  Toleration  Act  (1  W.  &  M.  c.  18), 
and  that  the  reasons  which  have  been  suggested  for  implying  it  wholly  fail.  These 
reasons  are,  principally,  that  the  terms  "godly  "  and  "Gospel"  were  not  applied  to 
persons  of  the  sentiments  in  question  ;  that,  at  the  time  of  the  deeds,  it  was  unlawful 
and  liable  to  penalty  to  preach  such  doctrines  ;  and,  chiefly,  that  the  Unitarian 
doctrines  are  repugnant  to  the  essence  of  Christianity,  and,  consequently,  that  those 
who  hold  them  could  not  be  comprehended  within  any  charity  for  Christian  purposes. 
But  it  seems  to  me  that  all  those  may  be  said,  and,  according  to  the  common  use 
of  lano-uao-e,  are  said  to  preach  the  Gospel,  who  profess  the  name  of  Christ  and 
preach  a  religion  avowedly  founded  on  the  Scripture ;  that  "  godly "  is  to  be 
considered  as  having  the  sense  mentioned  in  the  answer  to  the  second  question.  The 
circumstance  of  the  preaching  of  these  doctrines  being  unlawful  at  the  time  of  the 
deed  is,  I  think,  in  itself  quite  immaterial,  unless  it  can  be  supposed  that  those  who 
framed  the  deed  intended  that  the  trustees  should  be  regulated,  not  by  the  law  for 
the  time  being,  but  by  that  in  force  at  the  time  the  deeds  were  executed  :  a  supposition 
contrary,  as  it  seems  to  me,  to  every  probability  arising  from  the  language  of  the 
deeds  and  the  history  of  the  law.  With  regard  to  the  amount  of  en-or  of  the 
Unitarian  doctrines  excluding  those  who  preach  and  profess  them,  I  cannot  think  that 
temporal  Courts  can  conveniently  entertain  the  question  of  more  or  less  of  theological 
error.  I  think  that  those  who  framed  the  deeds  endeavoured,  and,  on  a  true  construc- 
tion, successfully  endeavoured,  to  exclude  such  an  inquiry  ;  my  opinion  being,  first,  that, 
according  to  the  use  of  the  words  under  consideration  in  the  deeds  in  question,  they  are 
not  exclusive  of  any  class  of  Christian,  Protestant  Nonconformists,  and  that  Unitarians 
are  commonly,  and  always  have  been,  considered  as  forming  a  part  of  the  Christian 
community. 

Mr.  Justice  Erskine,  in  answer  to  the  first  question,  said  that  no  part  of  the 
evidence  adduced  in  the  cause  was  admissible  for  the  purpose  mentioned  in  that 
question ;  but  [620]  that  it  was  for  the  House  to  determine,  by  reference  to  history 
and  to  the  public  writings  of  known  contemporary  authors,  what  was  the  sense  in 
which  the  terms  to  which  the  question  related  were  generally  used  and  understood  at 
the  date  of  the  deeds  of  1707  and  1704. 

In  answer  to  the  second  question  he  said  that,  in  his  opinion,  all  descriptions  of 
Protestant  ministers,  congregations,  and  poor  persons,  whether  Churchmen  or  Dis- 
senters, were  objects  of  the  trusts  of  the  deeds,  except  those  who  professed,  or  (being 
preachers)  purposely  or  systematically  suppressed  in  their  preaching  any  doctrines  at 
variance  vnth  the  doctrines  then  generally  received  and  understood  as  fundamental 
and  essential  doctrines  of  the  Gospel. 

He  answered  the  third  question  in  the  negative.  With  respect  to  the  fourth  and 
fifth  questions,  he  said  that  his  answer  to  them  had  been  given,  in  effect,  in  his  answer 
to  the  first  and  second.  He  added  that  the  words  in  the  deeds  were  not  "  preachers 
of  Christ's  Holy  Gospel  for  the  time  being,"  but  "  preachers  for  the  time  being  of 
Christ's  Holy  Gospel,"  that  is,  preachers  at  the  time  of  their  selection  as  the  objects 
of  the  trust :  and,  as  he  did  not  consider  that  Unitarians  were  excluded  merely  by 
their  incapacity  at  the  time  to  take  the  benefit  of  the  trusts ;  so  he  did  not  consider 
that  the  removal  of  their  incapacity  brought  them  within  the  purview  of  the  deeds. 

Mr.  Justice  Coleridge.  It  seems  to  me  that  the  will  of  Sir  John  Hewley  and  Dr. 
Coulton's  funeral  sermon  were,  in  strictness,  admissible  :  not  as  declarations  by  them, 
either  of  what  Lady  Hewley  was  or  they  were ;  but  as  acts  done  by  them  shewing 
what  they  were  with  whom  she  lived  in  most  confidence,  and  her  belonging  to  whose 
class  of  religionists  may  be  fairly  presumed.  I,  therefore,  answer  your  Lordship's 
first  question  by  saying  that,  in  my  opinion,  the  extrinsic  evidence  was  admissible  for 


U  SIM.  6a.  ATTORNEY-GENERAL   V.    SHORE  1015 

the  purpose  of  determining  who  are  entitled,  under  the  terms  stated  in  that  question, 
to  the  benefit  of  Lady  Hewley's  charity.  Of  course,  I  must  be  understood  as  speak- 
ing of  the  e\'idence  in  classes,  and  in  its  more  important  details.  I  do  not  undertake 
to  say  there  may  not  be  some  unimportant  particulars  in  the  large  mass  received  that 
may  not  fall  in  with  the  principles  on  which  I  think  the  general  body  admissible.  I 
may  mention,  as  instances,  such  sentences  as  are  to  be  found  here  and  there  in  the 
depositions  of  witnesses  speaking  merely  of  belief,  founded  on  tradition  and  report, 
of  the  Trinitarian  opinions  of  Lady  Hewley. 

The  same  learned  Judge,  in  answer  to  the  second,  fourth  and  fifth  questions,  said 
that  none  but  Protestant,  Trinitarian  Dissenters  were  proper  objects  of  any  of  the 
trusts,  except  the  [621]  trust  for  poor  godly  persons  in  distress,  which,  he  thouo-ht, 
included  members  of  the  Established  Church  and  Unitarians  as  well. 

His  answer  to  the  third  question  (which  he  gave,  incidentally,  in  answering  the 
first)  was,  that  the  deed  of  1707  might  be  referred  to,  for  the  purpose  of  shewing  that 
Lady  Hewley  was  one  of  a  large  class  by  whom  certain  words,  used  in  the  deed  of 
1704,  were  commonly  used  in  a  particular  sense,  the  words,  by  the  hypothesis,  beino- 
capable  of  that  meaning. 

Mr.  Justice  Williams  said  that  the  words  "  pious  and  godly  preachers  of  Christ's 
Holy  Gospel,"  &c.,  were  so  general  and  extensive  that  they  raised  a  doubt  in  his  mind 
whether  Lady  Hewley  did  not  use  them  in  a  limited  sense  ;  and  that,  therefore,  the 
evidence  was  admissible  in  order  to  shew  the  status  of  Lady  Hewley  as  to  religious 
opinions,  and  therefore  to  lead  to  some  inference  as  to  the  sense  in  which  she 
employed  the  indefinite  and  ambiguous  words  in  the  deed  of  1704  ;  and  that  the  deed 
of  1  707  might  be  referred  to  for  the  purpose  of  putting  a  construction  on  the  deed  of 
1704  ;  that  Nonconformist  ministers  to  whom  the  description  of  "godly  preachers  of 
Christ's  Holy  Gospel  "  could  be  properly  applied,  and  persons  of  their  persuasion,  were 
the  proper  objects  of  the  trusts  of  the  deeds  ;  and  that  Unitarians  were  excluded  from 
being  objects  of  those  trusts. 

Mr.  Baron  Gurney.  In  answering  the  questions  propounded  by  your  Lordships, 
I  will  take  together  the  first  and  second.  Although  the  term  "  godly  "  is  too  plain 
to  be  misunderstood,  yet  the  phraseology  employed  in  describing  the  first  and 
principal  object  of  the  founder's  bounty,  "  poor  and  godly  preachers  of  Christ's  Holy 
Gospel,"  appears  to  me  not  to  be,  at  the  present  time,  in  that  general  use  which 
enables  the  reader  of  the  deed  to  ascertain,  with  precision,  the  sense  and  meaning  of 
the  founder,  except  as  it  may  be  collected  from  the  state  of  the  law  at  that  time  ; 
which  is  another  consideration.  If  the  founder  was  connected  with  a  religious  party 
by  which  this  phraseology  was  employed  in  a  certain  sense,  I  think  that  it  is  admis- 
sible to  inquire  what  was  that  party,  and  in  what  sense  they  used  this  phraseology ; 
and,  if  it  can  be  ascertained  in  what  particular  sense  the  term  "  godly  preachers  of 
Christ's  Holy  Gospel "  was  used,  that  may  assist  in  ascertaining  the  meaning  of  the 
term  "  godly  "  in  other  parts  of  the  deeds.  There  are  parts  of  these  deeds,  and  of  the 
rules  and  regulations  for  the  hospital,  from  which,  I  think,  it  may  be  inferred  that 
Lady  Hewley  was  not  a  member  of  the  Church  of  England,  and  that  she  did  not,  by 
the  term  "godly  preachers  of  Christ's  Holy  Gospel,"  intend  clergymen  of  the  Church 
of  England  to  be  the  objects  of  her  bounty.  The  term  [622]  "  preachers  "  is  not  one 
which  is  applied  to  clergymen  of  the  Church  of  England.  Another  provision  is  for 
the  preaching  of  Christ's  Holy  Gospel  in  such  poor  places  as  the  trustees  shall  think 
fit.  The  provisions  for  the  almspeople  ;  their  qualifications  to  be  nine  poor  widows 
or  unmarried  persons  of  a  certain  age,  and  a  tenth  person,  who  is  to  be  a  sober,  dis- 
creet and  pious  poor  person,  who  may  be  fit  to  pray,  daily  twice  a  day,  with  the  rest 
of  the  poor  in  the  almshouse,  if  such  a  man  can  conveniently  be  found.(l)  There  is 
no  direction  for  any  form  of  prayer ;  and  I  think  it  must  be  understood  to  speak  of 
extemporary  prayer.  The  almspeople  are  to  attend  some  Protestant  place  of  worship, 
and  the  almspeople  are  to  be  such  as  can  repeat  by  heart  the  Lord's  Prayer,  the 
Creed,  the  Commandments  and  (not  the  Church  Catechism,  but)  the  Catechism  of 
Mr.  Edward  Bowles,  who  is  admitted,  in  the  answer  of  Mr.  Wellbeloved,  to  have  been 

(1)  This  sentence  seems  to  be  incomplete  ;  it  was,  however,  correctly  copied  from 
the  printed  answers. 


1016  ATTORNEY-GENERAL    V.    SHORE  11SIM.623. 

a  person  of  note  in  his  day,  to  have  resided  at  York,  and  with  whom  Lady  Hewley, 
in  the  early  part  of  her  life,  had  been  acquainted.  All  these  provisions  combined 
appear  to  me  to  indicate  a  foundation,  not  for  ministers  and  members  of  the  Church 
of  England,  but  for  ministers  and  other  persons  who  were  Protestant  Dissenters. 
Still,  I  think  it  is  allowable  to  throw  further  light  upon  the  intentions  of  the  founder, 
if  that  can  be  done,  by  evidence  respecting  herself  and  the  particular  religious  party 
with  which  she  was  connected  ;  and,  if  the  phraseology  of  the  deed  was  that  which 
was  in  use  in  that  party,  to  ascertain  the  sense  in  which  it  was  used.  We  do  not 
require  any  evidence  to  inform  us  that  there  did  exist,  at  the  time  of  these  deeds,  a 
lar^e  religious  party  denominated  Protestant  Dissenters.  I  think  that  it  is  a  legiti- 
mate inquiry  whether  Lady  Hewley  belonged  to  that  party,  and  whether  this  was 
the  phraseology  of  that  party,  and  in  what'sense  it  was  used,  to  what  description  of 
persons  these  terms  were  applied.  It  is  in  evidence,  and  it  is  uncontradicted,  that  the 
terms  "godly  ministers,"  "godly  preachers"  and  "godly  persons,"  were  in  common 
use  by  Protestant  Dissenters  of  that  time,  as  applied  to  their  ministers  and  preachers 
and  members  who  were  considered  to  be  devoted  to  religion.  There  is  no  evidence 
that  at  that  time  this  phraseology  was  employed  to  designate  any  other  description 
of  persons.  There  is  farther  evidence  that  Lady  Hewley  was  a  Protestant  Dissenter ; 
and  I  think  that  she  must  be  considered  as  sincerely  attached  to  the  party  of  which 
she  was  a  member ;  that  she  was  zealously  aflected  to  religion  itself  is  evident. 
Piety  and  benevolence  pervade  [623]  the  whole  of  the  dispositions  of  her  deeds.  I 
think  that  it  is  further  allowable  to  shew,  by  extrinsic  evidence,  what  description  of 
persons  could  not  have  been,  and  what  description  of  persons  m«st  have  been,  the 
objects  of  Lady  Hewley's  bounty ;  and  here  it  is  difficult,  if  not  impossible,  to  dis- 
tin^nish  between  evidence  and  history ;  they  run  into  each  other,  and  they  both 
concur.  We  learn,  equally  from  the  evidence  and  from  history,  that,  at  that  time, 
there  did  exist,  as  there  do  now,  three  denominations  of  Protestant  Di.ssenters  ; 
Presbyterian,  Independent  (or  Congregational)  and  Baptist;  that,  at  that  time,  all 
the  three  were  partakers  of  one  common  faith  on  those  great  points  of  doctrine  which 
theologians  have  generally  considered  as  fundamental  (for  the  only  difference  which 
existed  was  that  of  infant  baptism),  and  that  those  doctrines  which  were  so  generally 
received  were  irreconcileable  with  the  faith  of  those  who  are  now  commonly  denomi- 
nated Unitarians.  There  is  no  trace  in  the  evidence,  neither  is  there  any  in  history 
or  biography,  of  any  minister  or  preacher  of  any  congregation  of  Protestant  Di.ssenters 
in  England  who  professed  a  belief  in  the  doctrines  of  Unitarianism  until  nearly,  if 
not  quite,  half  a  century  after  the  execution  of  these  deeds. 

In  the  argument  at  your  Lordships'  Bar,  the  learned  counsel  took  a  wide  range 
of  theological  and  historical  discussion.  It  was  contended  that.  Lady  Hewley  being 
of  the  denomination  called  Presbyterian,  she  must  be  considered  as  averse  from  sub- 
scription to  a  test,  because  that  was  the  prevalent  opinion  among  Presbyterians  at 
that  period.  If  that  was  so  respecting  the  denomination  of  Presbyterians,  it  is 
remarkable  that  it  is  the  only  point  in  which  Lady  Hewley  appears  to  have  difTered 
from  them  ;  for,  by  prescribing  the  use  of  Bowles's  Catechism,  she  manifested  her 
opinion  of  the  propriety  of  subscription  to  a  test.  It  was  further  contended  that  she 
could  never  have  intended  to  have  benefited  the  members  of  the  sect  of  Independents 
by  her  bounty,  because,  between  the  Independents  and  the  Presbyterians,  there  had 
been  fierce  contentions  upon  the  subject  of  Church  government ;  the  Presbyterians 
having  held  with  government  by  a  presbytery,  and  the  Independents  the  independence 
of  every  separate  congregation  of  which  their  body  was  composed.  The  learned 
counsel  who  used  this  argument  did  not,  I  think,  advert  very  correctly  to  the  history 
of  the  times.  Between  the  time  of  those  differences  and  the  execution  of  these  deeds 
half  a  century  had  elapsed,  which  teemed  with  important  events.  The  contentions 
upon  the  subject  of  Church  government,  which  divided  the  Presbyterians  and  Inde- 
pendents and  inflamed  them  against  each  other,  existed  during  the  latter  part  of  the 
reign  of  Charles  the  First  and  during  the  time  of  the  Commonwealth.  Each  [624] 
was  then  struggling  for  ascendancy.  After  the  passing  of  the  Act  of  Uniformity, 
when  the  Presbyterians  had  failed  in  obtaining  a  comprehension  with  the  Church  of 
England,  and  when  all  Protestant  Dissenters  had  failed  in  obtaining  toleration,  they 
were  all  made  subject  to  the  same  severe  laws ;  they  became  all  sufferers  in  the  same 
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cause  ;  many  of  them  were  fellow-prisoners  in  the  same  gaols.  They  learned  to  know 
each  other  better,  and  to  love  each  other  more ;  they  learned  to  think  less  of  the 
points  of  diflerence  and  more  of  the  points  of  agreement.  "When  the  revolution  had 
been  accomplished,  and  the  Toleration  Act  (1  W.  &  M.  c.  18)  passed,  they  received 
one  and  the  same  protection,  on  condition  of  subscribing  the  Thirty-nine  Articles  of 
the  Church  of  England,  with  the  exception  of  those  which  related  to  church  discipline 
and  infant  baptism ;  and,  from  that  time,  there  is  not  a  trace  of  those  differences  upon 
Church  government  which  had  divided  them  so  mdely  in  the  times  to  which  I  have 
adverted.  The  Presbyterians  indeed,  although  they  retained  the  name  of  Presby- 
terians, became,  substantially,  Independents.  They  did  not  subject  themselves  to 
the  rule  of  any  presbytery  (as  the  Presbyterians  of  Scotland,  with  whom  they  had 
at  one  time  united  themselves,  still  do) ;  their  congregations  became,  and  were,  and 
remain,  each  independent  of  every  other ;  and,  to  this  day,  this  is  the  case  with  all 
congregations  of  Protestant  Dissenters.  At  the  time  of  the  execution  of  these  deeds, 
the  three  denominations  of  Protestant  Dissenters  were  united,  as  I  have  said  before,  in 
one  common  faith ;  and  that  was,  so  far  as  the  doctrines  in  question  were  concerned, 
the  same  as  the  Church  of  England.  The  answer,  therefore,  which  I  humbly  give  to 
the  first  and  second  questions  is  that  that  part  of  the  evidence  adduced  in  this  cause, 
which  goes  to  shew  the  existence  of  a  religious  party  by  which  this  phraseology  was 
used,  and  the  manner  in  which  it  was  used,  and  that  Lady  Hewley  was  a  member  of 
that  party,  is  admissible  for  the  purpose  of  determining  who  are  the  persons  entitled 
under  the  descriptions  in  these  deeds,  and  that  the  persons  described  are  ministers, 
congregations  and  pious  persons  who  are  Protestant  Dissenters,  and  not  Unitarians. 

The  third  question  propounded  by  your  Lordships  is,  &c.  I  do  not  think  that  it 
is  necessary  to  refer  to  the  provisions  of  the  deed  of  1707,  for  the  purpose  of  putting 
a  construction  upon  the  deed  of  1704;  but,  if  it  were  necessary,  I  should  think  that 
they  may  be  referred  to ;  as  it  appears  to  me  that  the  deed  of  1707  is  neither  more 
nor  less  than  the  completion  of  the  plan  of  Lady  Hewley  for  the  application  of  her 
property  to  pious  uses.  I  consider  the  whole  as  one  transaction.  The  persons  who 
were  to  carry  into  execution  the  trusts  of  the  deed  of  1707  were  [625]  the  same,  with 
the  addition  of  subordinate  trustees.  The  deed  conveys  a  hospital  then  "recently 
r/-cded,"  and  which  probably  was  in  contemplation  at  the  time  of  the  execution  of  the 
deed  of  1704,  if  not  then  commenced. 

The  4th  question  is,  &c.  I  am  of  opinion  that  ministers  and  preachers  of  what  is 
called  Unitarian  belief  and  doctrine  are  excluded,  not  on  account  of  any  opinion  of  my 
own  respecting  the  soundness  or  unsoundness  of  their  belief  and  doctrine,  for  I  utterly 
disclaim  founding  any  judgment  upon  any  such  basis  ;  but  on  account  of  the  state  of 
the  law  at  the  time  this  charity  was  founded. 

The  learned  Judge  here  referred  to  the  Toleration  Act  (1  W.  &  M.  c.  18,  sec.  17), 
and  to  9  &  10  W.  3,  c.  32. 

So  the  law  stood  when  these  deeds  were  executed.  There  is  nothing  in  the  deeds 
which  gives  the  least  countenance  to  the  supposition  that  Lady  Hewley  intended  to 
give  to  persons  who  could  not  legally  receive.  Preachers  of  Unitarian  belief  and 
doctrine,  if  there  had  been  any  such  at  the  time  (which  there  were  not)  would  not 
have  been  tolerated,  and  could  not,  in  my  opinion,  have  been  the  object  of  Lady 
Hewley's  bounty.  The  objects  of  her  bounty  I  consider  to  be  such  Protestant  dis- 
senting preachers  as  were,  at  that  time,  within  the  protection  of  the  Toleration  Act. 
It  would  be  most  extravagant  to  suppose  that  Lady  Hewley,  by  her  description  of 
"godly  preachers  of  Christ's  Holy  Gospel,"  meant  to  describe  persons  who  were  con 
sidered  by  the  law  at  that  time  as  guilty  of  blasphemy. 

The  fifth  question  propounded  by  your  Lordships  is  the  same  as  to  the  deed  of  1707. 
I  am  of  opinion  that  persons  of  Unitarian  belief  and  doctrine  are  excluded  from  being 
objects  of  the  charities  of  this  deed.  The  rules  and  regulations  established  by  Lady 
Hewley  require  that  the  almspeople  shall  be  able  to  repeat  by  heart  (which  I  understand 
to  mean  to  repeat  believingly)  the  Lord's  Prayer,  the  Commandments,  the  Creed  and 
Bowles's  Catechism.  Bowles's  Catechism  is  inconsistent  with  the  belief  and  doctrine 
of  the  LTnitarians.  . 

It  has,  however,  been  contended  that,  however  incapable  persons  of  Unitarian 
belief  and  doctrine  were  at  the  time  of  the  execution  of  these  deeds,  yet,  as  the  law 
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now  stands,  they  are  not  incapacitated,  and  that  it  is  all  in  the  discretion  of  the 
trustees.  The  statutes  which  have  passed  since  are  the  19  Geo.  3,  c.  44,  and  the 
53  Geo.  3,  c.  160.  By  the  19  Geo.  3  the  Legislature  relaxed  the  terms  of  subscription 
for  Protestant  dissenting  ministers.  Instead  of  subscribing  the  Articles  of  the  Church 
of  England,  they  were  allowed  to  subscribe  a  general  declaration  of  their  belief  that 
the  Scriptures  of  the  Old  and  New  Testament,  as  commonly  received  among  Protestant 
churches,  contain  the  revealed  will  of  [626]  God,  and  that  they  receive  the  same  as 
the  rule  of  their  doctrine  and  practice  ;  and,  on  subscribing  this  declaration,  they 
became  entitled  to  all  the  exemptions,  benefits,  privileges  and  advantages  granted  to 
Protestant  dissenting  ministers  by  the  Toleration  Act.  But  this  statute  left  the 
exception  of  those  who  denied  the  doctrine  of  the  Trinity  unrepealed.  This  excep- 
tion, however,  and  the  penal  enactment  in  9  &  10  Will.  3,  have  both  been  repealed 
by  19  Geo.  3  ;  and  the  law  as  respecting  all  Protestant  Dissenters  is  now  the  same.  I 
cannot  see  how  this  removal  of  incapacity  from  taking  the  benefit  of  such  charities  as 
may  now  be  founded  for  their  benefit  can  make  them  the  objects  of  a  charity  which 
was  not  founded  for  their  benefit,  and  which  could  not  then  be  legally  founded  for 
their  benefit.  I  think  the  investing  of  the  trustees  with  the  power  of  applying  this 
trust  to  the  promotion  of  Unitarian  worship  would  be  the  greatest  possible  perversion 
of  the  trust.  I  have  always  considered  the  intention  of  the  founder  to  be  the  principle 
to  be  established — the  rule  to  be  abided  by ;  and  I  think  the  language  of  Lord  Eldon 
in  The  Attorney-General  v.  Pearson  gives  the  rule  very  distinctly.  3  Mer.  410.  "  From 
this  deed,  &c.  .  .  .  who  founded  itl" 

Mr.  Baron  Parke.  I  apprehend  that  there  are  two  descriptions  of  evidence  (the 
only  two  which  bear  upon  the  subject  of  the  present  inquiry)  which  are  clearly 
admissible  in  every  case,  for  the  purpose  of  enabling  a  Court  to  construe  any  written 
instrument  and  to  apply  it  practically.  In  the  first  place,  there  is  no  doubt  that  not 
only  where  the  language  of  the  instrument  is  such  as  the  Court  does  not  understand 
is  it  competent  to  receive  evidence  of  the  proper  meaning  of  that  language,  as,  when 
it  is  written  in  a  foreign  tongue ;  but  it  is  also  competent  where  technical  words  or 
peculiar  terms,  or,  indeed,  any  expressions  are  used,  which,  at  the  time  the  instrument 
was  written,  had  acquired  any  appropriate  meaning,  either  generally  or  by  local  usage 
or  amongst  particular  classes.  This  description  of  evidence  is  admissible  in  order  to 
enable  the  Court  to  understand  the  meaning  of  the  words  contained  in  the  instrument 
itself,  by  themselves,  and  without  reference  to  the  extrinsic  facts  on  which  the  instru- 
ment is  intended  to  operate.  For  the  purpose  of  applying  the  instrument  to  the  facts, 
and  determining  what  passes  by  it,  and  who  take  an  interest  under  it,  a  second 
description  of  evidence  is  admissible,  viz.,  every  material  fact  that  will  enable  the 
Court  to  identify  the  person  or  thing  mentioned  in  the  instrument,  and  to  place  the 
Court,  whose  province  it  is  to  declare  the  meaning  of  the  words  of  the  instrument,  as 
near  as  may  be,  in  the  situation  of  the  parties  to  it.  From  the  context  of  the  instru- 
ment and  from  these  two  descriptions  of  evidence,  with  such  circumstances  [627]  as, 
by  law,  the  Court,  without  evidence,  may,  of  itself,  notice,  it  is  its  duty  to  construe 
and  apply  the  words  of  that  instrument ;  and  no  extrinsic  evidence  of  the  intention 
of  the  party  to  the  deed  from  his  declarations,  whether  at  the  time  of  his  executing 
the  instrument,  or  before  or  after  that  time,  is  admissible,  the  duty  of  the  Court  being 
to  declare  the  meaning  of  what  is  written  in  the  instrument,  not  of  what  was  intended 
to  have  been  written.  The  excepted  cases  in  which  such  evidence  is  admissible,  if 
indeed  there  be  more  than  one  excepted  case  (that  is,  where  there  are  two  subjects  or 
two  objects,  both  described  in  the  instrument,  and  each  equally  agreeing  with  it), 
having  no  bearing  whatever  on  the  present  question. 

These  being,  I  conceive,  the  only  rules  applicable  to  the  present  inquiry,  I  proceed 
to  the  question  whether  the  extrinsic  evidence  adduced  in  this  case,  or  what  part  of 
it,  was  admissible  ?  In  the  first  place,  though  the  words  "godly  preachers  of  Christ's 
Gospel "  are,  without  any  evidence,  intelligible,  yet  according  to  the  first  rule  above 
referred  to,  extrinsic  evidence  was  by  law  admissible  to  shew  that  these  terms  had 
acquired,  by  usage,  a  peculiar  meaning,  either  amongst  a  particular  class  to  which 
Lady  Hewley  belonged,  or  in  the  particular  locality  where  she  dwelt,  or  perhaps, 
generally,  throughout  the  kingdom,  at  the  particular  time  the  deed  was  executed ;  or 
the  Court  might  have  informed  itself  from  history  and  other  general  sources  of 
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information  of  the  meaning  of  the  language  used  at  that  particular  time.  Evidence 
was  therefore  admissible  that,  amongst  Protestant  Dissenters,  or  a  peculiar  sect  of 
them,  or  generally  amongst  all  persons,  these  words,  though  of  a  general  nature,  and 
applicable  jiXTOirt /arie  to  all  poor  and  godly  preachers  of  Christ's  Holy  Gospel,  and  of 
course  including  the  ministers  of  the  Established  Church,  had  acquired  a  more  limited 
meaning,  and  were  confined  to  a  certain  description  only  of  such  preachers ;  and 
supposing  it  to  have  been  proved  that  a  particular  class  had  always  used  and  under- 
stood these  words  in  a  restricted  sense,  it  would  have  been  unquestionably  permitted 
to  prove  that  Lady  Hewley  belonged  to  that  class.  When  the  appropriate  meaning 
of  these  expressions  has  been  established  by  competent  evidence,  then  the  deed  is  to 
be  read  as  if  the  equivalent  expressions  were  substituted  :  and  no  further  evidence  of 
the  peculiar  sect  or  religious  opinions,  or  any  other  circumstance  attending  the 
parties  to  the  deed,  is  admissible  to  control  or  limit  their  meaning.  Such  evidence 
is  not,  in  my  judgment,  material  to  enable  the  Court  to  construe  the  deed  within  the 
meaning  of  the  second  rule.  ...  In  this  case,  if  it  had  been  established  by  conclusive 
evidence  or  from  other  legitimate  sources  that  the  words  "  godly  preachers  "  [628] 
had  meant  "  Protestant  dissenting  ministers,"  no  parol  declaration  of  Lady  Hewley, 
that  she  intended  only  a  particular  class  or  sect  or  individuals  with  particular  opinions, 
would  have  been  admissible  ;  nor  could  evidence  of  her  conduct,  character,  habits  or 
opinions,  have  been  receivable  to  raise  an  inference  of  such  intention.  The  deed 
must  speak  for  itself,  no  matter  what  she  intended  to  have  done,  even  though  it 
should  be  proved  from  her  own  mouth  ;  still  less  what  it  may  be  supposed  she  would 
have  wished  to  have  done.  The  sole  question  is,  what  is  the  meaning  of  the  words 
in  the  deed  i  and  if  these,  of  themselves  or  with  the  aid  of  evidence  of  a  peculiar 
signification  attached  by  usage,  mean  all  of  a  certain  class,  for  instance,  all  such 
Protestant  dissenting  ministers  as  the  trustees  should  from  time  to  time  select,  it 
matters  not  that  her  own  religious  opinions  would  make  such  a  disposition  unlikely  ; 
it  is  a  case  of  "quod  voluit  mm  dixit."  This  observation  applies  equally  wherever 
general  terms  are  used  in  a  deed  ;  their  meaning  cannot  be  limited  by  proof  of  any 
intention  of  the  individual  party,  whether  expressed  in  words  or  implied  from  conduct, 
habit  or  character ;  and  if  they  be  not  limited  on  the  face  of  the  deed  itself,  the 
general  words  must  be  carried  into  effect,  and  their  construction  must  be  the  same 
whoever  the  parties  to  the  deed  may  be.  .  .  . 

Having  made  these  observations,  I  proceed  to  give  my  answer  to  the  first  question 
proposed  by  your  Lordships.  I  must  own  that  I  much  doubt  whether  any  of  the 
evidence  offered  in  the  case  to  explain  the  meaning  of  the  general  words  used  was 
admissible.  The  sermon  of  Dr.  Coulton,  and  the  will  of  Sir  John  Hewley,  were 
clearly  inadmissible  to  prove  the  religious  opinions  of  Lady  Hewley ;  and  the  parol 
testimony  of  Dr.  Pye  Smith,  Di-.  Bennett,  and  Mr.  AYalker  to  the  17th  interrogatory, 
which  they  found  upon  their  acquaintance  with  various  publications  of  that  day,  I 
hardly  think  can  range  itself  within  the  class  of  cases  in  which  the  opinion  of  men 
of  science  or  skill  is  admitted  on  a  question  of  science  or  art.  But  this  inquiry 
would  not  be  very  material  if,  from  the  above-mentioned  sources  of  information 
(which  are  equally  open  to  the  Court  as  to  the  witnesses),  it  appeared  that  the 
general  terms,  "godly  preachers  of  Christ's  Holy  Gospel,"  had  acquired  a  peculiar 
meaning  when  used  by  Protestant  Dissenters.  I  am  inclined  to  think  that  it  does  so 
appear ;  and  that  these  words  used  by  Dissenters  do  not  comprise  members  of  the 
Church  of  England  ;  and,  if  so,  I  am  of  opinion  that  evidence  of  Lady  Hewley  being 
a  Protestant  Dissenter  was  properly  admitted,  though  some  of  it  was  not  of  an 
admissible  character ;  but  not  the  evidence  offered  for  the  purpose  of  shewing  that 
she  was  a  Trinitarian  Dissenter. 

[629]  The  second  question  proposed  by  your  Lordships  is,  &c.  It  appears  to  me 
that,  coupling  the  evidence  which  I  have  before  stated  to  be  admissible,  of  Lady 
Hewley  being  a  Protestant  Dissenter  and  the  usage  since  the  time  that  the  deed  of 
1704  came  into  operation,  by  which  members  of  the  Church  of  England  have 
uniformly  been  excluded,  the  term  "godly  preachers,"  &c.,  used  by  her,  meant  a  class 
of  persons  not  of  the  Church  of  England ;  and  I  infer  this  partly  from  the  use  of  the 
term  mdlij,  partly  from  that  of  the  word  imor,  which  may  have  been  used  in  the  sense 
of  unendowed,  principally  because  the  term  preachers  was  not  usually  applied  to  the 
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ministers  of  the  Cliui'ch  of  England,  who  had  their  liturgy  and  homilies,  but  rather 
to  those  who  looked  on  preaching  as  the  principal  and  the  most  effectual  means  of 
extending  the  influence  of  religion.  I  have  no  doubt  also  that  ministers  of  the 
Koman  Catholic  faith  were  not  included  in  that  term.  Protestant  Dissenters,  there- 
fore, alone  are  the  proper  objects  of  the  charity  :  but  who  are  the  class  of  Protestant 
Dissenters  who  are  entitled  under  this  provision  is  a  question  I  feel  no  small  difficulty 
in  determining  after  much  consideration  of  the  case.  Is  the  charity  to  be  confined 
to  those  persons  who  should,  "from  time  to  time"  belong  to  the  class  who,  in  170i, 
answered  the  description  of  poor  and  godly  preachers  of  Christ's  Holy  Gospel ;  or  is 
it  to  be  extended  to  all  such,  then  or  at  any  future  time,  answering  the  description  of 
godly  preachers  of  the  Gospel ;  and,  if  the  former  be  the  true  construction,  who  are 
the  Protestant  Dissenters  that,  in  ITO-i,  were  designated  by  the  deed  as  godly 
preachers  of  Christ's  Holy  Gospel  ?  Did  that  description  comprise  all,  not  within  the 
pale  of  the  Church,  who,  being  Protestants  and  pious  and  poor,  preached  the  Gospel 
of  Jesus  Christ  as  containing  the  revealed  will  of  God  and  the  rule  of  doctrine  and 
practice,  expounding  it  according  to  their  own  opinions  ;  or  is  it  to  be  confined  to  one 
class  only  of  these,  or  extended  to  all  with  the  exception  of  a  particular  class  1  It  is 
on  this  part  of  the  case  I  have  felt  and  still  feel  much  doubt;  but  I  incline  to  think 
that  the  former  is  the  true  construction,  and  that  it  is  more  reasonable  to  hold  that 
the  founder  had  the  then  state  of  religious  opinions  in  her  view,  and  did  not  con- 
template any  change,  and  meant,  therefore,  to  bestow  her  bounty  on  all  that  should, 
from  time  to  time,  belong  to  the  class  which  was  then  designated  as  godly  preachers  of 
Christ's  Holy  Gospel,  or  such  as  should  be,  from  time  to  time,  poor  and  godly 
preachers  of  what  was  then  understood  by  the  term  of  "Christ's  Holy  Gospel." 
And,  if  we  so  read  the  words  of  the  instrument,  I  can  have  very  little  difficulty  iu 
saying  that  those  who  impugned  the  doctrine  of  the  Holy  [630]  Trinity  did  not,  at 
the  date  of  the  deed,  answer  this  description,  as  it  was  then  generally  understood  in 
the  Christian  world  ;  and  I  need  no  better  evidence  of  that  fact  than  the  recital  in 
the  statute  of  9  &  10  Will.  3,  passed  in  the  year  1698,  which  states  such  opinions  to 
be  blasphemous  and  impious  and  contrary  to  the  doctrines  and  principles  of  the 
Christian  religion,  and  greatly  tending  to  the  dishonour  of  Almighty  God.  Proceed- 
ing then  on  this  ground,  that  the  words  of  the  deed,  as  we  may  presume  they  were 
then  generally  understood,  did  not  comprise  those  who  impugned  the  doctrine  of  the 
Holy  Trinity  (not  because  they  were  not  then  tolerated  by  the  law),  I  concur  in  the 
opinion  already  expressed  on  this  question  by  the  majority  of  my  brethren,  and  think 
that  the  charity  is  to  be  confined  to  Protestant  Trinitarian  Dissenters.  .  .  . 

The  meaning  of  the  term  "  poor  and  godly  preachers "  having  been  settled,  it 
does  not  appear  to  me  that  there  is  much  difficulty  in  ascertaining  the  other  objects 
of  Lady  Hewley's  bounty.  The  widows  must  be  those  of  Protestant  dissenting 
ministers  as  above  described.  The  preaching  of  Christ's  Holy  Gospel  which  the 
trustees  are  to  promote,  and  the  ministry  of  Christ's  Holy  Gospel  for  which  young 
men  are  to  be  educated,  would  seem  to  have  the  same  meaning,  that  is,  the  preaching 
and  ministry  by  Protestant  Trinitarian  Dissenters ;  and  godly  persons,  generally, 
being  fit  objects  of  the  charity,  must,  I  rather  think,  by  reason  of  these  last  words, 
be  those  of  the  same  persuasion.  The  poor  persons  who  are  to  be  admitted  into  the 
almshouse  are  clearly  defined  by  the  terms  of  the  deed  of  1707  and  the  rules  made 
by  Lady  Hewley  pursuant  thereto.  They  must  be  Protestants.  They  must  be  able 
to  repeat  the  Lord's  Prayer,  Creed,  Ten  Commandments,  and  Mr.  Edward  Bowles's 
Catechism,  and  they  must,  of  course,  believe  in  the  doctrines  contained  in  the  Creed 
and  Catechism.  If  they  are  Protestants,  though  they  may  be  of  the  Church  of 
England,  who  do  conscientiously  believe  in  those  doctrines,  they  are  admissible ;  if 
they  do  not,  they  are  incapable  of  partaking  of  this  branch  of  the  charity. 

In  answer  to  the  third  question,  I  am  of  opinion  that,  as  the  deed  of  1704  was 
complete  in  itself,  and  no  power  reserved  to  alter  or  vary  the  trusts  of  it,(l)  that 
deed  must  be  construed  by  itself,  and  without  any  aid  from  the  deed  of  1707,  and 

(1)  This  is  a  mistake:  the  deed  of  170-1,  as  .set  forth  in  the  appendix  to  the 
Respondent's  case,  did  contain  a  power  to  revoke  the  trusts  and  to  declare  new  ones 
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therefore  that  uone  of  the  pro-sasions  of  the  latter  deed  can  be  referred  to  for  this 
purpose. 

[631]  My  answer  to  the  fourth  question  proposed  by  your  Lordships  is  already 
given  in  assigning  my  reasons  for  the  answer  to  the  second." 

In  answer  to  the  fifth  question,  I  have  to  state  that  I  am  of  opinion  that 
Unitarians  who  do  not  conscientiously  believe  the  doctrines  in  the  Creed  and  Edward 
Bowles's  Catechism  are  excluded  from  the  benefit  of  the  charities  of  the  deed  of 
1707 ;  and  I  collect  from  the  answer  and  evidence  in  the  case  that  the  generality  of 
that  body  do  not  believe  in  the  doctrine  of  original  sin  and  the  Atonement,  in' the 
sense  in  which  these  terms  are  used  in  that  Catechism,  and  therefore  are  not' proper 
objects  of  this  branch  of  the  charity. 

Lord  Chief  Justice  Tindal.  My  Lords,  before  I  proceed  to  state  what  appears  to 
me,  on  the  best  consideration  I  can  give  to  this  important  case,  the  proper  answers 
to  be  given  to  the  several  questions  proposed,  I  think  it  desirable,  for  the  purpose  of 
making  those  answers  more  intelligible  and  precise,  and  of  avoiding,  at  the  same 
time,  needless  repetition,  to  state  generally  upon  what  grounds  and  within  what 
limits  I  conceive  parol  evidence  admissible  to  explain  the  meaning  of  the  words  used 
in  a  written  instrument,  so  far,  at  least,  as  the  consideration  of  that  question  applies 
to  the  circumstances  of  the  present  case.  The  general  rule  I  take  to  be  that,  where 
the  words  of  any  written  instrument  are  free  from  ambiguity  in  themselves,  and 
where  external  circumstances  do  not  create  any  doubt  or  difficulty  as  to  the  proper 
application  of  those  words,  to  claimants  under  the  instrument  or  the  subject-matter 
to  which  the  instrument  relates,  such  instrument  is  always  to  be  construed  accordint; 
to  the  strict,  plain,  common  meaning  of  the  words  themselves  ;  and  that,  in  such 
case,  evidence  dehors  the  instrument  for  the  purpose  of  explaining  it  according  to  the 
surmised  or  alleged  intention  of  the  parties  to  the  instrument  is  utterly  inadmissible. 
If  it  were  otherwise,  no  lawyer  would  be  safe  in  advising  upon  the  construction  of  a 
written  instrument,  nor  any  party  in  taking  under  it ;  for  the  ablest  advice  might  be 
controlled,  and  the  clearest  title  undermined,  if,  at  some  future  period,  parol  evidence 
of  the  particular  meaning  which  the  party  affixed  to  his  words,  or  of  his  secret 
intention  in  making  the  instrument,  or  of  the  objects  he  meant  to  take  benefit  under 
it,  might  be  set  up  to  contradict  or  vary  the  plain  language  of  the  instrument  itself. 
The  true  interpretation,  however,  of  every  instrument  being  manifestly  that  which 
will  make  the  instrument  speak  the  intention  of  the  party  at  the  time  it  was  made, 
it  has  always  been  considered  as  an  exception,  or  perhaps,  to  speak  more  preciselv, 
not  so  much  an  exception  from  as  a  corollary  to  the  general  rule  above  stated,  that 
[632]  where  any  doubt  arises  upon  the  true  sense  and  meaning  of  the  words  them- 
selves, or  any  dilBcutly  as  to  their  application  under  the  surrounding  circumstances, 
the  sense  and  meaning  of  the  language  may  be  investigated  and  ascertained  by 
evidence  dehors  the  instrument  itself ;  for  both  reason  and  common  sense  agree  that 
by  no  other  means  can  the  language  of  the  instrument  be  made  to  speak  the  real 
mind  of  the  party.  Such  investigation  does  of  necessity  take  place  in  the  interpre- 
tation of  instruments  written  in  a  foreign  language ;  in  the  case  of  ancient  instru- 
ments, where,  by  the  lapse  of  time  and  change  of  manners,  the  words  have  acquired, 
in  the  present  age,  a  diflerent  meaning  from  that  which  they  bore  when  originally 
employed ;  in  cases  where  terms  of  art  or  science  occur ;  in  mercantile  contracts 
which,  in  many  instances,  use  a  peculiar  language  employed  by  those  only  who  are 
conversant  in  trade  and  commerce ;  and  in  other  instances  in  which  the  words, 
besides  their  general  common  meaning,  have  acquired  by  custom  or  otherwise  a  well- 
known,  peculiar,  idiomatic  meaning  in  the  particular  country  in  which  the  party 
using  them  was  dwelling,  or  in  the  particular  society  of  which  he  formed  a  member, 
and  in  which  he  passed  his  life.  In  all  these  cases  evidence  is  admitted  to  expound 
the  real  meaning  of  the  language  used  in  the  instrument,  in  order  to  enable  the 
Court  or  Judge  to  construe  the  instrument  and  to  carry  such  real  meaning  into  effect. 
But,  whilst  evidence  is  admissible,  in  these  instances,  for  the  purpose  of  making  the 
written  instrument  speak  for  itself,  which,  without  such  evidence,  would  be  either  a 
dead  letter,  or  would  use  a  doubtful  tongue,  or  convej'  a  false  impression  of  the 
meaning  of  the  party,  I  conceive  the  exception  to  be  strictly  limited  to  cases  of  the 
description  above  given,  and  to  evidence  of  the  nature  above  detailed;  and  that  in 
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no  case  whatever  is  it  permitted  to  explain  the  language  of  a  deed  by  evidence  of  the 
private  views,  the  secret  intentions,  or  the  known  principles  of  the  party  to  the 
instrument,  whether  religious,  political  or  otherwise,  any  more  than  by  express  parol 
declarations  made  by  the  party  himself,  which  are  universally  excluded ;  for  the 
admitting  of  such  evidence  would  let  in  all  the  uncertainty  before  adverted  to :  it 
would  be  evidence  which,  in  most  instances,  could  not  be  met  or  countervailed  by  any 
of  an  opposite  bearing  or  tendency,  and  would,  in  effect,  cause  the  secret  undeclared 
intention  of  the  party  to  control  and  predominate  over  the  open  intention  expressed 
in  the  deed.  And  I  conceive  it  is  upon  the  proper  application  of  this  rule  to  the 
facts  of  the  present  case  that  the  answers  to  the  several  questions  proposed  by  your 
Lordships  ought  to  be  founded  ;  all  of  which  appear  to  be  framed  for  the  purpose  of 
solving  the  general  problem,  [633]  what  was  Lady  Hewley's  intention  as  expressed  in 
the  deeds  of  170i  and  1707,  and  what  description  or  classes  of  persons  were  the 
objects  of  her  bounty  at  the  time  those  deeds  were  respectively  executed?  For, 
whatever  was  her  intention  then,  whoever  were  the  persons  intended  to  take  at  the 
time  of  the  execution  of  those  deeds,  the  same  must  be  the  construction  of  her 
intention  now,  and  the  same  her  objects  at  the  present  day. 

Keeping  in  view  these  general  observations,  I  would  beg  to  state,  in  answer  to  the 
first  question,  that  I  conceive,  when  a  doubt  has  been  once  raised  as  to  the  meaning 
of  these  words,  that  is,  in  the  present  case,  as  to  the  persons  intended  by  Lady 
Hewley  under  the  terms  "godly  preachers  of  Christ's  Holy  Gospel,"  "godly  persons," 
and  the  other  expressions,  the  Court,  by  which  that  doubt  is  to  be  decided,  has  a 
right  to  inform  itself  and  is  bound,  if  possible,  to  learn  what  was  the  acknowledged 
and  received  sense  and  meaning  which  those  expressions  bore  at  the  time  when  Lady 
Hewley  lived,  and,  as  near  as  may  be,  at  the  time  of  the  execution  of  those  deeds ; 
and,  for  that  purpose,  that  all  extrinsic  evidence  calculated  to  throw  light  upon  the 
meaning  of  those  words  at  that  time  is  clearly  admissible.  Of  that  description  are 
public  records  and  documents  throwing  light  upon  the  religious  history  of  the  times ; 
the  language  of  the  statute-book  and  every  enactment  relating  to  the  state  and  con- 
dition of  the  Church  and  of  the  religious  sects  then  known  in  England  ;  contemporary 
history ;  contemporary  treatises  and  tracts  upon  the  religious  tenets  held  by  the 
different  sects  ;  the  works  of  men  of  acknowledged  eminence  and  weight  in  their 
respective  persuasions  and  published  and  circulated  at  that  period  ;  and  the  early  and 
contemporaneous  application  of  the  funds  of  the  charity  itself  by  the  original  trustees 
under  the  deeds.  All  extrinsic  evidence  of  this  nature,  which  must  be  considered, 
both  from  the  arguments  of  counsel  at  your  Lordship's  Bar,  and  from  the  reference 
made  thereto  in  their  judgments,  by  the  learned  Judges  in  the  Courts  below,  to  have 
been  actually  applied  in  the  determination  of  the  case,  though  not  formally  tendered, 
was  strictly  and  properly  admissible  for  the  purpose  of  explaining  the  sense  in  which 
the  language  contained  in  the  deeds  was  used  at  the  time,  and  in  which  it  is  now  to 
be  construed.  But  as  the  evidence  which  I  have  just  described  is  evidence  which  is 
presumed  to  be  in  the  mind  of  the  Judge  or  Court,  it  is  evidence  which  they  furnish 
to  themselves  by  reading,  research  and  reflection,  not  that  which  they  receive  from 
the  mouth  of  witnesses  ;  and  on  this  account  I  think  all  the  extrinsic  evidence  which 
was  actually  given  in  the  cause,  for  the  purpose  of  determining  who  were  entitled 
under  [634]  the  terms  "  godly  preachers  of  Christ's  Holy  Gospel,"  and  other  expres- 
sions used  in  the  deeds  was  inadraissible.(l)  Such,  for  instance,  as  the  evidence  of 
Dr.  Pye  Smith  and  Dr.  Bennett  as  to  the  religious  opinions  of  the  Presbyterians  and 
of  other  Protestant  Dissenters  in  the  time  of  Lady  Hewley ;  their  interpretation  of 
the  terms  used  in  the  deeds ;  and  their  evidence  of  the  religious  opinions  of  Lady 
Hewley  herself.  The  production  also  of  the  will  of  Sir  John  Hewley  and  of  Lady 
Hewley,  in  proof  of  the  private  religious  opinions  of  Lady  Hewley,  appears  to  me, 
both  in  respect  to  the  point  to  which  they  were  produced  and  to  the  character  of  the 
evidence  itself,  not  admissible  by  law.  It  is  unnecessary,  however,  to  specify  each 
particular  article  of   the    evidence  produced,   after  having  traced  out  the   general 

(1)  The  other  Judges  stated  the  rules  as  to  the  admissibility  of  extrinsic  evidence 
to  explain  written  instruments  in  much  the  same  terms. 
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nature  of  the  evidence  ou  which  alone  I  think  the  coustruction  of  the  deeds  oucht  to 
depend. 

In  answer  to  the  second  question,  and  applying  to  that  question  no  other  evidence 
than  that  which  I  conceive  to  be  admissible  for  the  construction  of  the  trust  deeds, 
I  think  it  may  be  satisfactorily  concluded  that,  at  the  time  of  the  execution  of  those 
deeds,  the  words,  "  godly  preachers  of  Christ's  Holy  Gospel "  and  "  godly  ministers  " 
had  acquired,  generally  in  England,  a  particular  and  limited  meaning,  and  were  used 
to  point  out  and  designate  those  acknowledged  classes  of  Protestant  Dissenters  from 
the  Established  Church  who  were,  at  that  time,  tolerated  by  law.     The  words  indeed, 
if  taken  separately  and  singly,  would  undoubtedly,  in  their  literal  meaning,  be  large 
enough  to  comprehend  all  men  of  pious  and  godly  habits  of  life  who  preached  the 
true  doctrine  of  the  Holy  Gospel,  of  whatever  church  or  persuasion  they  might  be, 
whether  priests  of  the  Church  of  Rome,  or  beneficial  clergy  of  the  Established  Church 
in  England,  or  Dissenters  from  that  church  of  every  denomination ;  provided  only 
they  possessed  the  two  requisities  or  conditions,  viz.,  that  they  were  men  of  godfy 
habits  of  life  and  preached  the  true  Gospel  of  Christ ;  and  the  words  themselves, 
taken  singly  and  separately,  do  not  appear  to  have  varied  in  any  degree  from  their 
original  meaning.     The  word  "godly,"  for  some  centuries  before  the  time  of  Ladv 
Hewley,  had  been  used  in  many  passages  in  the  translation  of  the  Bible,  and  had 
been  read  daily  in  the  confession  of  sins  set  forth  in  the  Liturgy,  precisely  in   the 
same  sense  which  it  bore  in  the  times  of  Lady  Hewley ;  and  in  the  same  sense  has 
it  continued  to  be  read  down  to  the  present  day  :  and  again,  "  the  [635]  Holy  Gospel 
of  Christ,"  it  is  unnecessary  to  observe  is,  in  its  own  nature,  unchanged  and  unchange- 
able.    But,  notwithstanding  that  the  original  sense  of  the  separate  words  is  retained 
to  the  present  day,  it  appears  beyond  doubt,  on  reference  to  the  public  history  of 
former  times,  that  the  phrases  above  referred  to  had  obtained  generally  in  England, 
long  before  the  date  of  the  foundation  deeds,  a  less  extensive  signification.     The 
term  "  godly  "  had  been  originally  applied  by  the  Puritans  to  the  preachers  approved 
by  them ;  and,  at  the  time  of  Lady  Hewley,  had  descended  to  those  who,  at  that 
time,  formed  the  body  of  Nonconformist  Dissenters  from   the  Established  Church. 
"Preachers,"  again,  was  a  tei-m  which,  in  Lady  Hewley's  time,  was  afflicted  bv  the 
Dissenters  from  the  Established  Church,  who  considered  themselves  rather  as  persons 
whose  mission  was  to  preach  the  Gospel,  than  to  minister  the  ordinances  and  lead 
the  devotion  of  the  people ;  and  indeed,  in  the  Act  of  Toleration,  those  very  persons 
are  described  as  "preachers  and  teachers."     And,  lastly,  the  word  "poor"  did,  in  a 
most  especial  manner,  point  at  those  for  whom  no  public  provision  was  made  by  the 
State,  but  who  subsisted  on  the  voluntary  contributions  of  their  respective  flocks.     I 
consider,  therefore,  at  the  time  of  the  execution  of  these  deeds,  the  phrase  "godly 
preachers  of  Christ's  Holy  Gospel "  had  acquired  the  new  and   particular  sense  of 
preachers  of   the  different   classes   of   Protestant  Dissenters  from  the  Established 
Church,  who  professed  and  preached   what  were  generally  acknowledged,  at  that 
time,  to  be  the  doctrines  of  the  Holy  Gospel  of  Christ,  and  who  were  then  tolerated 
by  the  law  of  the  land ;  and  which  classes,  it  is  well  known,  were,  at  that  time, 
divided  amongst  themselves  into  the  Presbyterians,  the  Independents  or  Congrega- 
tionalists,  and  the  Baptists,  all  of  whom  were  believers  in  the  doctrine  of  the  Holy 
Trinity.     It  is  possible  also  that,  at  the  precise  period  of  the  execution  of  these  deeds, 
there  might  be  some  members  of  the  Church  of  England  still  existing  who  had  either 
voluntarily  quitted  their  benefices,  or  had  been  ejected  from  them  on  account  of 
scruples  of  conscience,  first  during  the  reign  of  Charles  the  2d,  on  the  ground  of  non- 
conformity, and  afterwards   at  the  period  of   the  Revolution,  on  account  of  their 
refusal  to  take  the  oaths  to  the  new  government ;  and  that  these  persons  might  also, 
at  that  time,  be  held  to  fall  within  the  scope  of  Lady  Hewley's  bounty.     But  it  is 
obviously  unnecessary,  at  the  present  time,  to  enter  into  any  minute  discussion  on 
that  point. 

After  this  explanation  of  the  words  "  godly  preachers,"  I  cannot  conceive  any  doubt 
can  exist  as  to  the  description  of  the  widows  and  young  men  intended  for  the  ministry, 
who  [636]  are  mentioned  in  the  deeds ;  and,  with  respect  to  the^persons  described 
in  the  deed  of  1704,  under  the  terms  of  "such  godly  persons  in  distress,  being  fit 
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objects  of  the  said  charity,(l)  as  the  said  trustees  shall  think  fit,"(l)  I  should  think 
that  these  words,  accompanying  and  following  the  former,  would  be  construed  in  con- 
formity with  them,  and  be  intended  to  mean  persons  of  the  same  persuasion,  or 
professing  the  same  religious  principles  with  the  more  immediate  objects  of  the 
trust ;  or,  at  the  least,  that  such  persons  would  be  entitled  to  a  preference  before 
others  in  the  administration  of  the  funds.  And,  lastly,  as  to  the  persons  entitled  to 
receive  the  bounty  of  Lady  Hewley's  deed  of  1707,  namely,  persons  placed  in  the 
almshouse  founded  by  her,  I  think  those  persons  are  marked  out,  more  clearly  and 
definitely,  to  be  such  as,  at  that  time,  were  members  of  some  of  the  bodies  of  Pro- 
testant Dissenters  from  the  Established  Church  before  described  ;  for  the  test  which 
is  prescribed  by  the  rules  of  Lady  Hewley  as  to  their  admission,  "  that  every  alms- 
body  must  be  "able  to  repeat  by  heart  the  Lord's  Prayer,  the  Creed,  the  Ten  Com- 
mandments and  Mr.  Edward  Bowles's  Catechism;"  and  the  direction  that  the 
inmates  were  duly  to  repair  to  "  some  religious  assembly  of  the  Protestant  religion 
every  Lord's  day,  forenoon  and  afternoon,"  lead  to  the  necessary  conclusion  that,  on 
the  one  hand,  the  foundation  was  not  intended  for  persons  of  the  Established 
Church,  and,  on  the  other,  that  it  was  confined  to  the  members  of  the  bodies  of 
Dissenters  which  were  known  and  acknowledged  in  fact  as  such  bodies,  and  recognized 
and  tolerated  by  law. 

In  answer  to  the  third  question,  I  beg  to  state  my  opinion  to  be  that,  in  putting 
a  construction  upon  the  deed  of  1704:,  the  provisions  of  the  deed  of  1707  cannot  be 
referred  to.  By  the  deed  of  1704  the  property  contained  in  it  is  conveyed,  absolutely, 
to  trustees  upon  certain  trusts  therein  contained.  The  deed  of  1707  conveys  pro- 
perty of  Lady  Hewley  to  the  same  persons  indeed  as  are  named  in  the  deed  of  1704  ; 
but  other  and  different  property,  and  upon  other  and  different  trusts.  If  the  latter 
deed  had  recited  or,  in  any  manner  whatever,  referred  to  the  deed  of  1704,  the  two 
deeds  might  then  have  been  considered  as  made  in  pari  materul,  or,  in  effect,  as  forming 
one  deed;  and  the  deed  of  1707  might  then  have  been  directly  and  immediately 
appealed  to,  as  explaining  the  intention  of  the  foundress  of  the  charity  under  the  first 
deed.  But  the  second  deed  is  so  far  from  containing  any  recital  or  reference  to  the 
first,  that,  in  the  provision  for  applying  the  residue  of  the  rents,  the  deed  of  1707, 
instead  of  referring  to  the  trusts  of  the  [637]  deed  of  1704,  repeats  them  again  in 
terms.  I  therefore  conceive  them  to  be  perfectly  independent  deeds,  and  can  see  no 
legal  principle  of  construction  by  which  the  provisions  of  the  latter  deed  can  be 
called  ill  aid  of  the  construction  of  the  former,  which  is  the  only  point  to  which  your 
Lordships'  third  question  adverts. 

In  answer  to  the  fourth  and  fifth  questions,  I  beg  to  state  that  the  opinion  at 
which  I  have  arrived,  founded  upon  that  which  appears  to  me  to  be  the  true  principle 
of  construction  of  those  deeds,  is  that  ministers  and  preachers  of  what  is  commonly 
called  Unitarian  belief  and  doctrine,  and  their  widows,  and  members  of  their  congre- 
gations, and  persons  of  what  is  commonly  called  Unitarian  belief  and  doctrine,  are 
excluded  from  being  the  objects  of  the  charities  of  both  those  deeds.  First,  taking 
the  deed  of  1704  by  itself,  I  think  the  objects  of  it  are  limited  to  the  ministers  and 
others  of  the  several  bodies  of  Protestant  Dissenters  from  the  Established  Church, 
which  were  generally  known,  established  and  tolerated  at  the  time  the  deed  took 
effect ;  and  I  am  unable  to  find  any  proof,  from  any  authentic  source,  that  the 
Unitarians  did  form,  in  fact,  at  that  time,  a  body  or  class  of  Protestant  Dissenters 
known  and  established  in  the  kingdom.  On  the  contrary,  so  far  as  can  be  inferred 
from  the  evidence  produced  or  any  other  evidence  of  an  historical  nature,  the 
Unitarians,  as  a  body  of  persons  of  known  religious  tenets  in  England,  were  unknown 
until  a  period  much  later  than  the  execution  of  either  of  the  deeds  in  question  :  but 
further,  .so  far  were  the  persons  who  preached  Unitarian  doctrines  from  forming 
a  religious  body  then  known  and  acknowledged  in  the  kingdom,  that,  at  the  time  of 
the  execution  of  these  very  deeds,  such  persons  could  not  avail  themselves  of  the 
benefit  of  the  Toleration  Act,  1  William  &  Mary,  c.  18,  on  the  ground  of  their  being 
persons  who  denied  the  doctrine  of  the  Trinity;  and,  under  the  statute  9  &  10 
Will.  3,  c.  32,  were,  at  that  time,  liable  to  certain  penalties  and  disabilities,  if,  by 

(1)  So  in  original. 
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writing  or  teaching,  they  denied  the  doctrine  of  the  Trinity.  When,  therefore  in 
the  deed  of  1704,  provision  is  made  for  "godly  preachers  of  Christ's  Holy  Gospel/'  I 
think  the  answer  to  your  Lordship's  fourth  question  must  be  in  the  affirmative  ;  first, 
because  there  were  existing,  at  the  time,  certain  bodies  of  Protestant  Dissenters  well 
known  and  ascertained,  who  preached  doctrines  which  had  been  generally  understood 
and  believed  in  all  ages  of  the  Church,  and  were  also  generally  acknowledwed,  at 
the  time  of  the  execution  of  the  deed  of  1704,  to  be  the  Holy  Gospel  of  Christ,  of 
which  bodies  the  Unitarians  did  not,  at  that  time,  constitute  one  :  and,  as  the  deed 
was  so  framed  that  the  trusts  were  to  take  immediate  effect  and  [638]  operation, (1)  it 
must  be  held  to  apply  to  the  preachers  and  others  of  such  bodies  only  which  did  then 
actually  exist,  and,  at  that  time,  answer  the  description  in  the  deed.  And,  secondly, 
because  the  deed  describes  the  persons  who  are  to  take  to  be  the  preachers  of  "  the 
Holy  Gospel  of  Christ ; "  and  it  is  undeniable  that,  at  the  time  of  the  execution  of 
this  deed,  both  the  Church  of  England  as  by  law  established,  and  all  the  known  classes 
or  bodies  into  which  Protestant  Dissenters  were  divided,  held  the  doctrine  of  the 
Trinity  to  be  a  fundamental  part  of  their  faith,  that  is,  of  the  Holy  Gospel  of  Christ ; 
and  that,  at  the  time  of  the  execution  of  that  deed,  the  Legislature  also  considered 
the  belief  in  the  doctrine  of  the  Trinity  as  essential  to  the  description  of  a  preacher 
of  Christ's  Holy  Gospel,  punishing  those  who  preached  doctrines  which  denied  it. 

If  the  persons  who  believe  and  preach  Unitarian  doctrines  are  excluded  from  the 
benefit  of  the  deed  of  1704,  I  think  they  are  more  clearly  and  unequivocally  excluded 
by  the  deed  of  1707  ;  for,  by  the  rules  and  orders  given  by  Lady  Hewley  for  the 
regulation  of  the  poor  persons  to  be  placed  in  the  almshouse,  which  rules,  being  made 
by  Lady  Hewley  under  a  power  reserved  by  her  in  the  deed  itself  and  therein 
expressly  referred  to,  may,  beyond  doubt,  be  called  in  aid  in  the  interpretation  of 
the  meaning  of  that  deed,  it  is  directed  that  "every  almsbody  is  required  to  be  one 
who  can  repeat  by  heart  the  Lord's  Prayer,  the  Creed,  the  Ten  Commandments,  and 
Mr.  Edward  Bowles's  Catechism  ;"  which  regulations  appear  to  my  mind  to  prove, 
beyond  any  doubt,  that  the  foundress  intended  the  inmates  of  the  hospital  and  the 
other  objects  of  her  charity  under  that  deed  to  be  persons  who  believed  in  the 
doctrine  of  the  Holy  Trinity.  And,  referring  myself  to  the  evidence  given  in  this 
cause  of  the  L^nitarian  belief  and  doctrine  as  to  the  Divinity  of  Christ,  I  cannot 
understand  that  any  person  professing  those  doctrines  could  honestly  or  conscientiously 
repeat  by  heart,  that  is,  express  his  belief  in  the  doctrines  contained  in  the  Catechism 
of  Mr.  E.  Bowles.  And,  if  it  had  been  necessary  to  determine  the  intentions  of 
Lady  Hewley  as  to  the  doctrinal  belief  of  the  inmates  of  her  hospital  without  reference 
to  the  Catechism  of  Bowles,  it  must  not  be  forgotten  that,  upon  the  authority  of 
two  eminent  persons  well  known  at  the  time  in  question,  I  mean  Dr.  Barrow  and  Mr. 
Baxter,  the  doctrine  of  the  Divinity  of  Christ  was  held  to  be  sufficiently  acknowledged, 
as  a  matter  of  belief,  by  those  who  received  the  Apostles'  Creed  alone.  (See  Barrow's 
Treatise  on  [639]  the  Creed,  under  the  clause,  "  His  only  Son,"  and  Baxter,  in  his 
treatise,  "Directions  for  Weak  Christians,"  part  2,  sec.  53,  1.)  And  the  weight  of 
the  observation,  for  the  present  purpose,  consists,  not  so  much  in  the  consideration  of 
the  truth  of  the  conclusion  at  which  Barrow  and  Baxter  have  arrived,  as  in  the  proof 
it  aflTords  of  the  fact  that,  by  all  bodies  of  Christians  by  whom  the  Apostles'  Creed  was 
received,  that  is,  in  England,  by  the  members  of  the  Established  Church,  and  of  all 
the  dissenting  communities  then  known,  the  doctrine  of  the  Holy  Trinity  was  also  re- 
ceived and  believed  :  and  it  is  by  the  current  acknowledged  use  of  language  at  that 
time  that  this  deed  is  to  be  construed.  In  the  latter  deed,  therefore,  I  think  Lady 
Hewley  expresses  her  clear  and  undoubted  intention  that  no  Protestant  Dissenter 
who  denies  the  divinity  of  Christ,  that  is,  no  Unitarian,  shall  partake  of  her  bounty. 

The  learned  Judges  having  delivered  their  opinions,  the  further  consideration  of 
the  case  was  postponed,  in  order  that  the  House  might  have  time  to  review  the 
arguments  therein  contained. 

August  5,  1842.  The  following  opinion  was  delivered  by  Lord  Cottenham,  C,  on 
moving  the  judgment  of  the  House  of  Lords. 

(1)  The  trusts  were  not  to  come  into  operation  until  Lady  Hewley 's  death. 
V.-C.  IV.— 33 
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My  Lords,  the.  opinions  which  have  been  delivered  by  the  learned  Judges  have 
so  far  exhausted  this  case  in  all  the  most  material  parts  of  it,  that  I  do  not  deem  it 
necessary  to  enter  at  large  into  the  very  interesting  and  important  matters  which  were 
discussed  at  the  Bar. 

The  principal  object  of  the  suit  was  to  have  it  declared  that  ministers  or  preachers 
of  what  is  commonly  called  Unitarian  belief  and  doctrine,  and  their  widows  and 
members  of  their  congregations,  or  persons  of  what  is  commonly  called  Unitarian 
belief  and  doctrine,  are  not  fit  objects  of  the  charity.  The  decree  appealed  from 
established  the  affirmative  of  that  proposition  :  and  of  the  seven  Judges  who  attended 
the  hearing  at  the  Bar  of  this  House  six  concurred  in  it.  I  cannot  suppose  that  your 
Lordships  will  think  that  there  is  ground  for  differing  from  this  opinion  ;  and  if  that 
should  be  your  Lordships'  feeling  upon  it,  the  result  will  necessarily  be  an  affirmance 
of  the  decree. 

I  cannot,  however,  omit  to  make  some  observations  as  to  the  media  through  which 
this  conclusion  has  been  arrived  at  by  the  different  authorities  by  whom  this  subject 
has  been  considered.  Your  Lordships  will  have  observed  that,  [640]  in  the  discussion 
in  the  Court  of  Chancery,  a  very  large  range  of  evidence  was  admitted  with  a  view 
of  coming  to  a  decision  as  to  what  was  the  intention  of  Lady  Hewley  :  which  could, 
after  all,  only  be  judged  of  by  the  language  and  terms  used  in  the  deeds.  Li  what 
respect  and  for  what  purposes  this  evidence  was  properly  received  was  the  subject 
of  one  of  the  questions  put  to  the  learned  Judges,  and  has  been  the  subject  of  some 
difference  in  their  opinions.  It  does  not  appear  to  me  necessary  to  consider  minutely 
those  differences  :  because  I  conceive  that,  keeping  strictly  within  those  rules  which 
all  the  opinions  recognize,  there  is  sufficient,  upon  the  view  taken  by  the  great 
majority,  to  support  the  conclusion  to  which  they  have  come  upon  the  main  point 
in  the  case.  It  was  very  clearly  and  shortly  laid  down  by  Mr.  Baron  Gurney,  "  that 
that  part  of  the  evidence  which  goes  to  shew  the  existence  of  a  religious  party  by 
which  the  phraseology  found  in  the  deeds  was  used,  and  the  manner  in  which  it  was 
used,  and  that  Lady  Hewley  was  a  member  of  that  party,  is  admissible."  That  being 
in  effect  no  more  than  receiving  evidence  of  the  circumstances  by  which  the  author 
of  the  instrument  was  surrounded  at  the  time.  Much  evidence  indeed  appears  to 
have  been  received  which,  if  of  a  nature  to  be  received,  might  fall  under  the  rule, 
but  which  was  objectionable  upon  other  grounds  :  such  as  the  opinions  of  living 
witnesses.  But,  rejecting  all  such  evidence,  enough  appears  to  me  to  remain 
unobjectionable  in  itself,  and  properly  received  for  the  above  purpose,  to  support 
the  conclusion  to  which  a  great  majority  of  the  learned  Judges  have  come.  I  have 
thought  it  right  to  make  these  observations  upon  this  matter  of  evidence,  as,  other- 
wise, the  affirmance  of  the  decree  might  seem  to  sanction  the  receiving  all  the  evidence 
received  below,  which  might  tend  to  introduce  much  doubt  and  confusion  in  other  cases. 

It  may  be  thought  that  this  opportunity  should  be  taken  of  specifying  what  descrip- 
tion of  persons  are  hereafter  to  be  considered  as  proper  objects  of  the  charity.  I  think 
that  any  attempt  to  do  this  would  be  dangerous,  and  would  be  more  likely  to  promote 
than  to  prevent  future  litigation;  as  it  is  impossible,  ii, priori,  to  foresee  the  consequences 
of  any  such  declaration,  or  to  have  sufficient  information  as  to  the  various  interests 
upon  which  it  may  operate,  and  which  are  not  represented  in  this  suit.  What  has 
passed  in  this  cause,  and  the  valuable  opinions  which  the  Judges  have  delivered,  will, 
it  may  be  hoped,  affoi'd  such  light  to  the  trustees  as  to  enable  them  satisfactorily  to 
administer  the  funds  for  the  future. 

It  was  made  part  of  the  complaint  upon  this  appeal  that  [641]  some  of  the  trustees 
had  been  removed,  as  to  whom  it  had  not  been  proved  that  they  entertained  opinions 
inconsistent  with  the  declared  purposes  of  the  trust.  I  do  not  consider  the  removal 
of  any  of  the  trustees  as  implying  any  reflection  upon  their  moral  conduct.  But  as, 
by  the  decision  of  the  Court,  it  was  found  that  the  application  of  the  funds  for  the 
time  past  had  not  been  consistent  with  what  appeared  to  the  Court  to  be  the  real 
object  of  the  charity,  and  as  a  large  discretion  must  necessarily  be  left  to  the  trustees 
for  the  future,  I  think  that,  as  a  matter  of,  discretion,  it  was  right  to  select  others  for 
the  future  management  of  the  funds;  and  if  that  was  right  in  1833,  it  certainly  would 
be  indiscreet  to  adopt  a  different  course  in  1842.  I  cannot,  therefore,  think  that  it 
will  be  right  to  alter  this  part  of  the  decree. 
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I  propose,  therefore,  to  your  Lordships  to  dismiss  this  appeal ;  and  I  see  no  gr  ound 
for  departing  from  the  usual  course  of  giving  to  the  Kespondents  the  costs. 

[642]     PAPILLON  V.  PAPILLON.     Feb.  IS,  19,  1841. 

[S.  C.  10  L.  J.  Ch.  184.] 

Portions.     Satisfaction. 

Estates  were  settled  on  A.  for  life,  remainder  to  trustees  for  1000  years,  to  raise  £5000 
for  the  portions  of  his  daughters  and  younger  sons,  and  subject  thereto  to  A.  in 
fee  :  provided  that,  if  A.  in  his  lifetime  or  by  his  will  should  give  to  any  of  his 
children  entitled  to  portions  under  the  trusts  of  the  term  any  sum  of  money,  &c., 
for  or  towards  their  advancement  in  marriage  or  otherwise,  the  same  should  be  taken 
in  part  or  in  full  satisfaction  (according  to  its  amount)  of  the  portion  thereby 
provided  for  that  child  ;  unless  A.  should,  by  writing  under  his  hand,  declare  to  the 
contrary.  A.  had  eight  daughters  and  two  younger  sons.  By  his  will,  after 
reciting  the  limitations  and  trusts  of  the  settlement,  he  devised  the  estates,  subject 
to  the  £5000,  to  trustees  in  trust  by  sale  or  mortgage,  to  raise  money  to  supply 
the  deficiency  of  his  personal  estate  for  payment  of  his  debts  and  legacies,  and  in 
the  next  place  to  pay  £2000  to  each  of  his  younger  sons  ;  and  he  declared  that 
after  payment  of  his  debts  and  legacies,  and  the  sums  of  £2000,  the  estates  or  such 
part  thereof  as  should  remain  unsold  for  any  of  the  purposes  aforesaid  (subject, 
nevertheless,  to  any  mortgage  or  mortgages  which  slwuld  be  made  by  the  trustees  in  pursuance 
of  the  power  thereinbefore  given  to  them  for  that  purpose),  should  go  to  his  eldest  son. 
Held,  that  the  will  did  not  contain  anything  that  was  equivalent  to  a  declaration 
that  the  legacies  of  £2000  should  not  be  a  satisfaction  for  the  portions  of  the  two 
younger  sons,  and,  consequently,  that  they  were  not  entitled  to  their  legacies,  and 
also  to  their  shares  of  the  £5000. 

Thomas  Papillon,  Esq.,  by  his  marriage  settlement,  dated  in  1791,  conveyed 
estates  to  the  use  of  himself  for  his  life,  with  remainder  to  the  use  of  trustees  for 
the  term  of  1000  years  to  commence  from  his  death,  upon  the  trusts  after  mentioned, 
and  subject  thereto  to  the  use  of  himself  in  fee.  The  trusts  of  the  term  were  for 
raising  £5000  for  the  portions  of  the  daughters  and  younger  sons  of  the  marriage ; 
the  portions  to  be  vested  at  the  usual  times,  but  not  to  be  raised  and  paid  until  after 
T.  Papillon's  death ;  and  the  settlement  contained  a  provision  for  the  maintenance 
and  education  of  the  children  in  case  their  father  should  die  before  portions  became 
vested.  It  provided  also  that,  if  the  father  should  die  in  his  lifetime,  or  by  his  will 
settle,  give,  [643]  devise  or  bequeath  to  or  upon  any  of  his  children  entitled,  or  who 
might  become  entitled  to  portions  under  the  trusts  of  the  term,  any  sum  or  sums 
of  money,  lands,  goods  or  chattels  for  or  towards  his,  her  or  their  advancement  or 
preferment  in  marriage  or  otherwise,  then  such  money,  lands,  goods  or  chattels  should 
be  accounted  as  part,  if  less,  or  if  as  much  or  more,  as  and  for  the  whole  of  the 
portion  or  portions  thereby  provided  for  him,  her  or  them,  unless  the  father  should, 
by  writing  under  his  hand,  signify  and  declare  to  the  contrary  ;  and  that  in  case  the  father 
should,  to  the  satisfaction  of  the  trustees,  secure  the  payment  of  the  £5000  and  such 
maintenance  as  aforesaid,  upon  or  out  of  any  other  manors,  messuages,  &c.,  not 
thereinbefore  granted  and  released,  of  sufficient  estate  and  value  for  that  purpose, 
then  the  term  and  the  trusts  thereof  should  cease. 

There  was  issue  of  the  marriage  three  sons  and  eight  daughters,  all  of  whom 
attained  21  before  the  bill  was  filed. 

By  a  deed-poll,  dated  the  30th  of  October  1811,  T.  Papillon  substituted  estates  in 
Kent,  which  he  had  purchased  of  W.  Bennett  and  Sir  John  Honywood,  for  the  estates 
comprised  in  the  term. 

By  his  will,  dated  the  10th  of  September  1825,  after  reciting  that,  by  his  marriage 
settlement,  the  estates  therein  comprised  were  limited,  after  his  decease,  to  trustees 
for  a  term  of  1000  years,  upon  trust  to  raise  £5000  for  the  portions  of  his  daughters 
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and  younger  sons,  to  be  equally  divided  amongst  them,  and  to  be  paid  at  such  time 
and  with  such  benefit  of  survivorship,  and  with  such  maintenance  in  the  meantime  as 
therein  were  mentioned,  and,  subject  thereto,  to  the  use  of  himself  [644]  and  his  heirs 
and  assigns,  and,  after  reciting  also  that  the  last-mentioned  estates  had  been  discharged 
from,  and  other  estates  subjected  to,  the  term  and  the  trusts  thereof  by  the  deed-poll 
of  the  30th  of  October  1811,  he  gave,  amongst  other  legacies,  £50  to  each  of  his 
dauo-hters  for  mourning,  and  devised  the  farms  and  lands  purchased  by  him  from 
■\VilTiam  Bennett  and  Sir  John  Honywood,  and  the  estates  comprised  in  his  marriage 
settlement  (subject,  nevertheless,  as  to  the  premises  purchased  from.  JFin.  Bennett  and 
Sir  John  Honi/wood,  to  the  £5000  charged  thereon  as  aforesaid)  to  trustees,  in  trust,  by 
mortgage  or  sale,  or  out  of  the  rents,  to  raise  money  to  pay  such  of  his  debts  and 
legacTes  as  his  personal  estate  should  fall  short  of  paying  ;  and,  in  the  next  place,  to  pay 
£2000  to  each  of  his  younger  smis,  John  Papillon  and  Alexander  Fred.  Wm.  Papillon 
(who  were  the  Plaintiffs  in  the  cause),  when  and  as  they  should  respectively  attain 
the  age  of  21  years,  with  interest,  from  the  day  of  his  decease,  at  £4  per  cent,  per 
annum ;  and  he  declared  that,  after  payment  of  the  debts  and  legacies,  and  the  sum 
of  £2000  to  each  of  his  younger  sons,  the  hereditaments  and  premises  devised  to  his 
trustees,  or  such  part  thereof  as  should  remain  unsold  for  any  of  the  purposes  afore- 
said (subject,  nevertheless,  to  any  mortgage  or  mortgages  which  should  be  made  by 
the  trustees  in  pursuance  of  the  power  thereinbefore  given  to  them  for  that  purpose), 
should  go  to  certain  uses  therein  referred  to,  being  uses  in  favour  of  the  Defendant 
Thomas  Papillon,  the  testator's  eldest  son  :  provided  that  if  the  Plaintiffs  or  either  of 
them  should  die  before  they  or  he  should  attain  21,  then  the  £2000  thereinbefore 
directed  to  be  raised  for  the  son  so  dying  should  sink  into  the  estates  from  which  it 
was  thereinbefore  directed  to  be  raised,  for  the  benefit  of  the  [645]  persons  who 
should  become  entitled  to  the  estates.  The  testator  added  that  he  thought  it  right 
to  declare  that  it  was  not  from  any  want  of  affection  to  his  daughters  that  he  did  not 
make  any  larger  provision  for  them  under  his  will ;  but  because  the  kindness  of  other 
relations  had  rendered  it  unnecessary  for  him  to  do  so. 

The  testator  died  in  April  1838.  The  Plaintiffs  had  received  their  legacies  of 
£2000,  but  had  not  been  paid  any  part  of  the  £5000. 

The  bill  alleged  that  the  Defendant  Thomas  Papillon  refused  to  allow  the  Plaintiffs' 
shares  of  the  last-mentioned  sum  to  be  raised,  pretending  that  the  legacies  were  to  be 
accounted  as  and  for  the  whole  of  the  portions  provided  for  the  Plaintiffs  by  the 
settlement,  and  in  full  satisfaction  thereof.  The  bill  prayed  that  the  principal  and 
interest  due  to  the  Plaintiffs  in  respect  of  their  shares  of  the  £5000  might  be  raised 
by  sale  of  the  premises  comprised  in  the  term,  or  otherwise  by  an  exercise  and  in 
pursuance  of  the  trusts  thereof. 

The  Defendant  put  in  a  general  demurrer. 

Mr.  Jacob  and  Mr.  Freeling,  in  support  of  the  demurrer.  Under  the  settlement 
the  legacies  given  to  the  Plaintiffs  must  be  taken  to  be  a  satisfaction  of  their  shares 
of  the  £5000,  unless  the  testator  has,  by  writing  under  his  hand,  declared  to  the 
contrary.  It  will  be  contended  that,  as  the  testator  has  devised  the  premises  com- 
prised in  the  term  of  1000  years,  subject  to  the  £5000,  he  has  done  that  which  is 
equivalent  to  de-[646]-claring  that  the  legacies  shall  not  be  a  satisfaction  of  the 
Plaintiffs'  shares  of  the  £5000.  He  has  devised  the  farms  in  the  only  way  in  which 
he  could  devise  them,  namely,  subject  to  the  charge  thereon.  Fazakerlei/  v.  Gillihrand 
(ante,  vol.  vi.  p.  591).  In  Leake  v.  Leake  (10  Ves.  477)  (which  will  be  relied  on  by  the 
Plaintiffs'  counsel)  the  testator  directed  that  the  settlement  by  which  the  portions 
were  provided  for  his  younger  children  should  be  punctually  complied  with  :  but 
here  the  testator  has  given  no  such  direction. 

Mr.  Knight  Bruce  and  Mr.  Simpson,  in  support  of  the  bill.  It  is  laid  down  by 
Lord  Eldon,  C,  in  Leake  v.  Leake,  that  it  is  not  necessary  that  a  testator  should 
declare,  in  express  terms,  that  the  legacies  which  he  gives  by  his  will  to  his  children 
shall  not  be  a  satisfaction  of  their  portions ;  but  that  it  is  sufficient  if  it  appeals  on 
the  will  that  the  testator  did  not  intend  the  legacies  to  be  a  satisfaction  of  the 
portions.  We  contend  that,  in  this  case,  it  plainly  appears  on  the  will  that  the 
testator  did  not  intend  that  the  legacies  given  to  the  Plaintiffs  should  be  a  satisfaction 
of  their  shares  of  the  £5000. 
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The  recitals  in  the  will  shew  that  the  settlement,  and  the  provision  thereby  made 
for  the  younger  children,  and  the  substitution  which  the  testator  had  made  of  the 
estates  purchased  from  Bennett  and  Sir  John  Honywood  for  the  estates  comprised 
in  the  settlement,  were  present  to  the  testator's  mind  when  he  made  his  will :  and  he 
devises  those  purchased  estates  subject,  specifically,  to  the  £5000  to  the  trustees  in 
trust  to  raise  [647]  the  legacies  of  £2000  ;  so  that  he  has  directed  the  trustees,  specifi- 
cally, to  raise  the  legacies  out  of  the  fund  subject  to  the  £5000.  It  may  be  said  that, 
where  an  estate  is  devised  subject  to  a  mortgage,  the  latter  words  are  merely  words 
of  description  ;  but  the  answer  to  that  argument  is  that  the  mortgagee  is  not  the 
person  who  is  intended  to  be  provided  for  by  the  devise,  or  take  any  benefit 
under  it. 

The  words  of  the  will  shew  that  the  testator  intended  that  the  state  of  his  property, 
as  it  existed  at  the  date  of  his  will,  should  not  be  altered  ;  but  that  all  the  incum- 
brances upon  it  should  remain  as  they  then  were  (3  Swans.  210,  note). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  think  that,  priuut  facie,  the  portions 
are  discharged  by  payment  of  the  legacies  of  £2000 ;  and  it  is  incumbent  on  those 
who  say  that  they  are  not  to  shew  that  the  testator  has  done  something  which  is 
equivalent  to  declaring,  by  a  writing  under  his  hand,  that  they  shall  not  be  discharged. 

The  testator,  in  his  will,  recites  that  the  estates  comprised  in  his  settlement  were 
limited  after  his  decease  to  trustees,  for  a  term  of  1000  years,  in  trust  to  raise  £5000 
for  the  portions  of  his  daughters  and  younger  sons,  and,  subject  thereto,  to  himself  in 
fee  ;  and  that  those  estates  had  been  discharged  from  the  term  and  the  trusts  thereof, 
and  other  estates  substituted  for  them.  That  is  nothing  more  than  a  general  review 
of  the  state  of  his  property.  Then,  after  giving  certain  legacies,  he  devises  a  leasehold 
estate,  and  certain  pieces  of  land  in  Romney  Marsh,  and  also  certain  advowsons,  which 
he  [648]  names,  to  trustees,  in  trust  to  sell  and  to  pay  the  proceeds,  together  with 
the  general  residue  of  his  personal  estate,  in  or  towards  payment  of  his  debts  and 
funeral  and  testamentary  expenses  and  legacies,  and  to  pay  over  the  surplus,  if  any, 
to  his  eldest  son.  Then  he  devises  the  messuages,  farms  and  lands,  purchased  by  him 
of  W.  Bennett  and  Sir  John  Honywood,  and  the  advowson  of  the  Rectory  of  Bonning- 
ton  in  Kent,  and  all  other  his  freehold,  leasehold  and  copyhold  estates  whatsoever  and 
wheresoever  not  thereinbefore  devised  and  bequeathed  (subject,  nevertheless,  as  to 
farms  and  lands  thereinbefore  mentioned  to  have  been  purchased  of  Bennett  and  Sir 
J.  Honywood,  to  the  sum  of  £5000  charged  thereon  as  aforesaid),  that  is,  as  they  then 
stood,  to  the  same  trustees,  their  heirs,  &c.,  to  the  use,  as  to  the  advowson,  of  the 
trustees  for  the  term  of  99  years  upon  certain  trusts,  and,  as  to  the  rest  of  the  heredi- 
taments and  premises  lastly  thereinbefore  devised,  and,  as  to  the  advowson  (after  the 
expiration  of  the  term  of  99  years),  to  the  use  of  the  trustees,  their  heirs,  &g.,  in  trust 
to  raise,  by  sale  or  mortgage,  so  much  money  to  be  applied  in  payment  of  such  of  his 
debts  and  legacies  as  the  leasehold  estate,  marsh  land  and  advowsons  firstly  before 
devised  to  them  should  fall  short  of  paying ;  and,  in  the  next  place,  to  pay  £2000  to 
each  of  his  younger  sons  who  are  the  Plaintiffs  in  this  cause.  Then  he  declares  that, 
after  payment  of  his  debts  and  legacies  and  the  sum  of  £2000  to  each  of  his  said 
younger  sons,  the  hereditaments  and  premises  lastly  devised  to  his  trustees,  or  such 
parts  thereof  as  should  remain  unsold /or  any  of  the  purposes  aforesaid,  subject  neverthe- 
less to  any  mortgages  or  mmtgage  which  should  be  made  hy  his  trustees,  in  pursuance  of  the 
power  thereinbefore  for  that  purpose  given  to  them,  should  go,  remain  and  be  and  that  his 
trustees  should  stand  seised  [649]  thereof  to  the  uses  under  which  the  Defendant  claims 
to  be  entitled.  So  that,  when  he  declares  the  uses  of  his  residuaiy  real  estates,  he 
omits  to  mention  the  term  of  1000  years,  and  seems  to  suppose  that  the  last-mentioned 
estates  will  go  to  his  eldest  son,  subject  only  to  any  mortgage  or  mortgages  which  the 
trustees  might  find  it  necessary  to  make  in  order  to  enable  them  to  pay  his  debts  and 
legacies  in  full,  and  the  legacies  of  £2000  to  each  of  his  two  younger  sons. 

I  am  of  opinion,  therefore,  that  there  is  nothing  in  this  will  which  is  equivalent  to 
a  declaration  that  the  legacies  given  to  the   Plaintiffs  shall  not  be  a  satisfaction  of 
their  shares  of  the  £5000. 
Demurrer  allowed. 
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[1]    D'Aglie  v.  Fryer.    Feb.  19,  1841. 

[A  note  on  page  328  of  this  volume  states  that  this  decision  was  aflBrmed  by  the 

Lord  Chancellor.] 

JFill.     Construction.     Legacy.     Long  Annuities. 

A  testatrix,  having  £115  long  annuities  standing  in  her  name  at  her  death,  of  which 
£65  like  annuities  had  been  purchased  for  her  by  T.  B.,  bequeathed  her  residuary 
estate  to  trustees,  to  be  invested  or  contiinied  by  them  in  the  public  funds  or  at 
interest,  the  stocks,  funds  or  securities  to  be  varied  at  discretion,  in  trust  to  pay 
certain  annuities  out  of  the  interest,  dividends,  &c.,  and,  subject  thereto,  to  pay  the 
income  of  the  said  trust  monies,  stocks,  funds  and  securities  to  S.  N.  for  life  :  and, 
subject  thereto,  she  gave  all  the  residue  of  her  estate  to  the  trustees  absolutely.  By 
a  codicil  she  gave  all  the  money  funded  by  T.  B.  in  her  name  in  the  long  annuities 
(which  she  mentioned  to  be  £50  per  annum)  to  C.  D.  after  S.  N.'s  death.  Held, 
that  £50  of  the  long  annuities  were  specifically  bequeathed  to  C.  D. 

The  Countess  de  Front,  at  the  date  of  her  will  and  at  her  death,  had  £115  long 
annuities  standing  in  her  name,  of  which  £65  long  annuities  had  been  purchased  and 
funded  in  her  name  by  T.  D.  Boswell,  in  three  separate  sums  and  at  three  different 
times  in  the  years  1822,  1823  and  1824.  On  the  19th  of  February  1824  she  made 
her  will,  and,  without  having  mentioned  her  long  annuities,  disposed  of  her  residuary 
estate  in  the  following  words  : — 

"  I  bequeath  the  residue  of  my  personal  estate  to  W.  V.  Fryer,  Anthony  George 
Wright  and  John  Wright,  to  be  invested  or  continued  by  them  in  the  [2]  public  funds 
or  at  interest :  the  stocks,  funds  or  securities  to  be  varied  at  discretion  :  and  my  will 
is  that  the  said  W.  V.  Fryer,  A.  G.  Wright  and  John  Wright  do  stand  and  be  possessed 
of  and  interested  in  the  said  stocks,  funds  and  securities,  and  the  interest,  dividends, 
and  annual  produce  thereof,  upon  trust  to  pay,  out  of  such  interest  or  dividends  or 
annual  produce,  to  the  said  W.  V.  Fryer  and  his  assigns,  an  annual  sum  of  £100, 
during  his  life ;  the  said  annual  sum  to  be  payable  by  quarterly  payments,  the  first 
quarterly  payment  to  be  made  at  the  expiration  of  three  calendar  months  next  after 
my  decease,  and  a  proportional  part  of  the  said  annual  sum  to  be  payable  from  the 
last  day  of  payment  preceding  the  death  of  the  said  W.  V.  Fryer  up  to  the  day  of  his 
decease  :  and  upon  trust  to  pay  the  whole  of  the  income  of  the  said  trust  monies, 
stocks,  funds  and  securities  (subject  to  the  payment  of  the  said  annuity  to  the  said 
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"William  V.  Fryer  so  long  as  the  same  shall  continue  payable)  to  Sarah,  the  wife  of 
Charles  Neve,  for  her  separate  use,  free  from  the  control  of  her  present  or  any  future 
husband  ;  and  upon  trust,  if  the  said  Charles  Neve  shall  survive  the  said  Sarah  Neve, 
to  pay  to  the  said  Charles  Neve  and  his  assigns  the  annual  sum  of  £300,  during  his 
life,  the  said  annual  sum  of  £300  to  be  payable  by  quarterly  payments,  the  first 
quarterly  payment  to  be  made  at  the  expiration  of  three  calendar  months  from  the 
decease  of  the  said  Sarah  Neve,  and  a  proportional  part  of  the  said  annual  sura  to  be 
payable  from  the  last  day  of  payment  preceding  the  death  of  the  said  Charles  Neve 
up  to  the  day  of  his  decease."  After  the  death  of  Sarah  Neve,  and  subject  to  the 
payment  of  the  annual  sums  of  £100  and  £300,  the  testatrix  gave  all  the  residue  of 
her  estate  to  W.  V.  Fryer,  A.  G.  Wright  and  John  Wright  absolutely. 

[3]  The  testatrix  made  a  codicil,  dated  the  17th  of  October  1826,  which  contained 
the  following  bequest : — "  All  the  money  funded  by  the  late  Thomas  David  Boswell, 
Esq.,  in  my  name  in  the  long  annuities,  £-50  per  annum,  I  give  to  my  godson  Charles, 
the  son  of  Count  D'Aglie,  the  Sardinian  ambassador  at  this  Court,  after  the  decease 
of  my  sister,  Mrs.  Sarah  Neve." 

The  testatrix  died  in  January  183.5. 

The  bill  was  filed  by  Charles  D'Aglie  against  the  trustees  of  the  will  and  Mrs. 
Neve  (Charles  Neve  being  dead),  insisting  that,  according  to  the  true  construction  of 
the  codicil,  the  Plaintiff  was  entitled,  in  reversion  expectant  on  Mrs.  Neve's  death, 
not  merely  to  £.50  long  annuities,  but  to  all  the  money  which  Boswell  had  funded  in 
that  stock,  in  the  testatrix's  name,  that  is,  the  money  which  he  had  invested  in  the 
purchase  of  the  £65  long  annuities  ;  and  that  the  trustees,  instead  of  suffering  that 
sum  of  stock,  as  they  had  done,  to  remain  unconverted,  ought  to  have  sold  it  immedi- 
ately after  the  testatrix's  death  and  invested  the  proceeds  in  the  three  per  cents.  The 
bill  prayed  that  the  trustees  might  be  decreed  to  invest  in  the  three  per  cents, 
such  a  sum  of  money  as  would  have  been  produced  by  the  sale  of  the  £65  long 
annuities  if  the  same  had  been  sold  immediately  upon  the  testatrix's  death,  and  that 
the  dividends  might  be  paid  to  Mrs.  Neve  for  her  life,  and  that,  after  her  death,  the 
capital  might  be  transferred  to  the  Plaintiff. 

Mr.  Knight  Bruce  and  Mr.  Beavan,  for  the  Plaintiff,  said  that,  under  the  will,  the 
whole  of  the  testatrix's  residuary  estate  ought  to  have  been  converted  into  permanent 
securities ;  that  the  codicil  contained  a  bequest,  not  of  the  long  annuities  which 
Boswell  had  purchased  [4]  in  the  testatrix's  name,  but  of  the  money  which  he  had 
invested  in  the  purchase  of  that  stock  in  the  testatrix's  name  ;  and,  consequently, 
that  the  trustees  ought  to  have  converted  the  long  annuities  as  well  as  the  other  parts 
of  the  testatrix's  residuary  estate:  that,  the  words  in  the  codicil,  "fifty  pounds  per 
annum,"  were  an  erroneous  description  of  the  amount  of  the  long  annuities  purchased 
by  Boswell,  and  that  it  was  a  rule  of  law  that  falsa  designatio  non  nocef ;  and,  therefore, 
the  Plaintiff  was  entitled  to  the  relief  prayed  by  his  bill. 

Mr.  Jacob,  Mr.  Parry,  and  Mr.  Tillotson  appeared  for  the  Defendants :  but 

The  Vice-Chancellor  [Sir  L.  Shadwell],  without  hearing  them,  said  :  it  seems 
to  me  to  be  a  specific  gift  of  £50  per  annum  long  annuities. 

The  testatrix  first  uses  the  expression,  "all  the  money :"  then  she  shews  what 
she  means  by  those  words,  namely,  £50  per  annum. 

The  proposition  is  true  that  falsa  descriptio  non  nocet ;  but  then  it  must  be  con- 
nected with  a  dara  descriptio,  that  is,  what  is  clear  shall  not  be  cut  down  by  something 
erroneous ;  but  this  lady  seems  to  have  expressly  declared  what  she  does  mean.  It 
seems  to  me  to  be  a  clear  expression  of  intention  to  give  £50  per  annum  long 
annuities. 

[5]     Trail  r.  Kibblewhite.     Feb.  19,  1841. 

JFill.     Construction.     Legacy. 

Testator  bequeathed  to  J.  W.  £1000  ;  to  his  sister  M.  W.  £200  ;  to  their  mother  £200 ; 
and  to  the  three  aunts  of  J.  W.  and  his  sister  M.  W.  £100  each.  Held,  that  the 
last  bequest  included  the  aunts,  but  not  the  sister. 

The  testator  in  this  cause  bequeathed  as  follows  :— "  To  Captain  James  Wemyss 
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£1000:  to  his  sister  Mary  Wemyss  £200 :  to  their  mother  £200 :  and  to  the  three 
aunts  of  Captain  James  Wemyss  and  his  sister  Mary  Wemyss  £100  each."  The 
question  was  whether  Mary  Wemyss  was  entitled  to  a  legacy  of  £100,  as  well  as  to 
a  legacy  of  £200. 

Mr.  Knight  Bruce  contended  that  the  clause  in  the  will  on  which  the  question 
arose  ought  to  be  read  thus :  "  To  the  three  aunts  of  Captain  James  Wemyss,  and  to 
his  sister  Mary  Wemyss,  £100  each  : "  that  no  reason  could  be  suggested  for  giving 
so  lengthened  a  description  of  the  aunts  of  the  two  prior  legatees ;  and  that  the 
Court  ought  to  construe  the  will  as  making  a  bequest,  and  not  as  enunciating  a 
proposition. 

Mr.  Baily,  for  the  executors,  said  that  it  was  not  probable  that  the  testator  could 
have  intended  to  give  a  legacy  to  an  individual,  to  whom  he  had,  so  shortly  before, 
given  another  legacy ;  and  that  the  construction  which  he  contended  for  did  not 
require  any  word  to  be  supplied.  He  cited  IVeld  v.  Bradbury  (2  Vern.  705),  and  Lugar 
V.  Harman  (1  Cox,  250). 

The  Vice-Chancellor  [Sir  L.  Shadwell].     Take  the  whole  of  the  will  together. 

The  testator  first  of  all  says:  "To  Captain  James  Wemyss  £1000;  to  his  sister 
Mary  Wemyss  £200."  [6]  Then  he  says,  not  to  her,  but  "to  their  mother  £200." 
So  that  he  does  not  refer  to  the  last  antecedent ;  but  describes  the  legatee  by  the 
relationship  which  she  bears  to  both  the  preceding  legatees.  Then,  in  the  bequest  to 
the  aunts,  he  says  :  "  And,  to  the  three  aunts  of  Captain  James  Wemyss  and  his  sister 
Mary  Wemyss  £100  each;"  which  is  exactly  the  same  sort  of  phrase  as  he  had 
before  used  in  describing  the  mother.  As  he  had  before  described  the  mother  by  the 
relationship  which  she  bore  both  to  her  son  and  to  her  daughter ;  so  he  describes  the 
aunts  by  the  relationship  which  they  bore  both  to  their  nephew  and  to  their  niece. 

Declare  that  Mary  Wemyss  is  entitled  only  to  a  legacy  of  £200. 

[6]    Brown  v.  Weatherby.     Feb.  19,  1841. 

[Overruled  on  point  as  to  parties.  Bridges  v.  Hinxman,  18-17,  16  Sim.  71.] 

Pleading.     Multifariousness.     Heir.     Creditor.     Parties. 

A.  was  a  creditor  of  a  firm  consisting  of  M.  N.  0.  P.  and  others,  and  also  of  a  firm 
consisting  of  M.  and  N.  M.  and  0.  died,  and  afterwards,  N.  P.  &  Co.  became 
bankrupt.  A.  then  filed  a  bill  on  behalf  of  himself  and  all  the  other  creditors  of 
M.  and  0.  against  the  executors  and  devisees  of  M.  &  O.,  and  the  assignees  of  N. 
P.  &  Co.,  for  payment  of  his  debt  out  of  the  real  and  personal  assets  of  M.  and  O. 
N.  demurred  to  the  bill  for  multifariousness,  and,  ore  terms,  because  neither  the  heir 
of  M.  nor  of  0.  was  a  party  to  the  suit.  The  Court  overruled  the  first  gi-ound  of 
demurrer,  but  allowed  the  second. 

After  the  demurrer  of  Ann  Douglas  and  J.  H.  Douglas  had  been  allowed  for  want 
of  parties  (see  ante,  vol.  xi.  p.  283),  the  bill  was  amended  by  making  Sedgwick's  widow 
a  Defendant,  and  stating  that  she  was  the  devisee  of  her  husband's  real  estates ;  that 
Stanton  had  proved  his  will ;  and  that  Ann  Douglas  alone  had  proved  her  husband's 
will ;  and  by  praying,  in  addition  [7]  to  the  relief  sought  by  the  original  bill,  that 
Sedgwick's  real  estates  might  be  sold  and  the  proceeds  applied  in  payment  of  his  debts 
in  a  due  course  of  administration. 

Weatherby  demurred  for  want  of  equity  and  for  multifariousness,  and,  ore  tenus, 
because  Sedgwick's  heir  was  not  a  party  to  the  suit. 

Mr.  Jacob  and  Mr.  James  Russell,  in  support  of  the  demurrer.  The  amended  bill 
is  more  multifarious  than  the  original  bill  was  ;  for,  in  addition  to  the  relief  prayed  by 
that  bill,  it  seeks  to  make  Sedgwick's  real  estates  made  available  to  the  payment  of 
the  debts  due  to  the  banking  company  and  the  other  creditors  on  whose  behalf  the 
Plaintiff  sues.  Consequently,  the  objection  in  respect  of  multifariousness  applies  with 
greater  force  to  the  present  bill  than  it  did  to  the  former  one. 

The  bill  is  filed  on  behalf  of  the  bank  and  the  other  creditors  of  Douglas,  and  on 
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behalf  of  the  bank  and  the  other  creditors  of  Sedgwick  ;  not  on  behalf  of  the  bank  and 
the  other  joint  creditors  of  Douglas  and  Sedgwick,  for  there  were  no  joint  creditors  of 
those  two  persons.  In  fFilkinson  v.  Henderson  (1  Myl.  &  Keen,  582)  the  bill  was  filed 
by  one  joint  creditor  on  behalf  of  himself  and  the  other  joint  creditors  of  the  firm  of 
Shepherd  &  Hartley  ;  and  it  was  alleged  and  admitted  that  all  the  separate  creditors 
had  been  paid,  and  that  there  was  a  surplus.  So,  too,  in  Devaynes  v.  Nohle  (1  Mer. 
528.  The  bill  in  Bating  v.  Noble  was  filed  on  behalf  of  the  joint  creditors)  the  bill 
was  filed  on  behalf  of  the  joint  creditors  of  Devaynes  &  Co.  In  this  ease  [8]  there  is 
no  allegation  that  either  the  separate  creditors  of  Douglas,  or  the  separate  creditors  of 
Sedgwick,  have  been  paid  their  debts.  There  is  no  joint  estate  of  Douglas  and  of 
Sedgwick ;  and  there  is  no  community  of  interest  between  the  Plaintiti'  and  their 
separate  creditors.  What  pretence  is  there  for  saying  that,  because  two  individuals 
have  some  joint  liabilities,  their  estates  shall  be  administered  in  one  and  the  same  suit  ? 
It  is  clear  that,  on  account  of  the  character  in  which  the  Plaintiff  sues,  the  bill  is 
multifarious.     Salvidge  v.  Hyde  (1  Jacob's  Rep.  151). 

The  amended  bill  asks  that  Sedgwick's  real  estates  may  be  sold  and  the  proceeds 
applied  in  payment  of  his  debts.  The  Court  cannot  give  effect  to  that  part  of  the 
prayer  without  having  his  heir  at  law  before  the  Court.  Mitford  on  Pleading,  3d 
edition,  page  171  ;  Graham  v.  Graham  (1  Ves.  jun.  272) ;  Anm.  (Ibid.  29)  :  Williams  v 
JVhinijates  (2  Bro.  C.  C.  399). 

Mr.  Knight  Bruce  and  Mr.  Teed,  in  support  of  the  bill.  Sedgwick's  heir  at  law  is 
not  a  necessary  party  to  this  suit.  Weeks  v.  Evans  {ante,  vol.  vii.  p.  546).  An  objec- 
tion to  a  sale  by  a  devisee  out  of  Court  is  never  made,  because  the  heir  is  not  a  party 
to  the  conveyance.  Nor  is  the  heir  a  necessary  party  to  a  suit,  the  object  of  which  is 
to  have  the  trusts  of  the  will  carried  into  execution,  unless  the  Plaintiff"  wishes  to  have 
the  wll  established. 

Next.  In  order  to  entitle  a  creditor  of  a  partnership  to  obtain  payment  of  his 
debt  out  of  the  assets  of  a  [9]  deceased  member  of  the  firm,  it  is  not  necessary  for  him 
to  shew  that  the  firm  is  insolvent.  Winter  v.  Innes  (4  Myl.  &.  Cr.  101).  If  A.  and  B. 
execute  a  joint  and  several  bond,  and  both  of  them  afterwards  die,  the  bond  creditor 
has  a  right  to  bring  both  their  estates  before  the  Court  in  one  suit.  Here  the  Plaintiff 
has  a  claim  upon  the  estates  both  of  Sedgwick  and  of  Douglas ;  has  he  not  then  a 
right  to  unite  their  estates  in  one  and  the  same  suit?  He  sues  on  behalf  of  all  their 
creditors,  because  a  creditor  cannot  pursue  real  estate  unless  he  sues  on  behalf  of 
himself  and  all  the  other  creditors  who  are  entitled  to  come  on  the  real  estate. 
How  then  could  the  bill  have  been  framed  otherwise  than  it  is  ■  The  record  was, 
substantially,  in  the  same  state  when  it  was  brought  before  the  Court  on  the 
argument  of  the  former  demurrer,  as  it  is  now ;  and  all  the  objections  which  have 
been  made  to  it  on  the  present  occasion  were  then  submitted  to  your  Honor's 
consideration. 

The  Vice-Chanxellor  [Sir  L.  Shadwell].  With  respect  to  multifariousness,  the 
case  stands,  in  substance,  as  it  did  when  it  came  before  me  on  the  former  demurrer ; 
and  I  must  say  that  it  was  then,  and  still  is,  my  opinion  that  if  the  case  of  Wilkinson 
V.  Herulerson  is  to  stand,  the  objection  on  the  ground  of  multifariousness  ought  not  to 
be  allowed  to  prevail. 

In  that  case  the  creditor  of  a  partnership  consisting  of  two  individuals,  one  of 
whom  was  dead,  filed  his  bill  against  the  surviving  partner  and  the  personal  repre- 
sentative of  the  deceased  partner  for  payment  of  the  debts  due  to  himself  and  the 
other  creditors  of  the  firm,  out  of  [10]  the  estate  of  the  deceased  partner ;  and  Sir 
John  Leach,  M.R.,  held  that  the  Plaintiff  was  entitled  to  the  relief  which  he  asked, 
notwithstanding  the  surviving  partner  was  not  insolvent,  and  that  the  surviving 
partner  was  properly  made  a  Co-defendant  to  the  suit,  as  he  was  interested  in 
contesting  the  demand  of  the  Plaintiff  and  of  all  other  persons  claiming  to  be  creditors 
of  the  firm. 

The  principle  of  that  case  applies  to  a  case  constituted  as  this  is.  Here  a  creditor 
of  the  partnership  of  the  seven,  who  is  also  a  creditor  of  the  partnership  of  the  two 
(those  two  being  two  of  the  seven),  has  filed  his  bill  against  the  personal  representa- 
tives and  devisees  of  the  two  deceased  partners  and  the  assignees  of  the  surviving 
partners,  alleging  that  the  joint  estate  is  insufficient  to  pay  the  joint  debts.     Taking 
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that  to  be  the  case,  the  PlaintifT,  who  represents  the  joint  creditors,  has  a  right  to 
have  the  surplus  of  the  separate  estate  of  each  of  the  deceased  partners  which  may 
remain  after  payment  of  their  separate  debts  applied  to  pay  such  part  of  the 
partnership  debts  as  the  joint  estate  may  not  be  sufficient  to  satisfy.  Now  it  seems 
to  me  that,  for  the  purpose  of  ascertaining  what  is  the  surplus  of  the  separate  estate 
of  A.,  one  of  the  deceased  partners,  the  suit  must  be  conducted  in  such  a  manner  as 
that  the  persons  interested  in  the  separate  estate  of  B.,  the  other  deceased  partner, 
shall  know  what  is  the  true  surplus.  Because  it  is  of  very  little  use  to  have  a  suit,  in 
order  to  ascertain  what  is  the  surplus  of  the  separate  estate  of  A.,  conducted  in  such 
a  manner  as  not  to  bind  those  who  are  interested  in  the  separate  estate  of  B.  And  it 
appears  to  me  that,  inasmuch  as  if  those  interested  in  the  surplus  of  the  separate 
estate  of  B.  are  not  present  in  a  suit  which  is  instituted  for  the  purpose  of  ascertaining 
what  is  the  surplus  of  the  separate  estate  of  A.,  as  against'the  persons  [11]  interested 
in  the  surplus  of  the  separate  estate  of  B.,  nothing  is  done.  Because,  if  you  filed 
a  separate  bill  for  the  purpose  of  ascertaining  what  was  the  surplus  of  the  separate 
estate  of  B.,  you  would  have  to  do  all  over  again  in  that  suit  that  which  was  before 
done  in  the  suit  filed  for  the  purpose  of  ascertaining  what  was  the  surplus  of  the 
separate  estate  of  A. :  and  I  apprehend  that  it  was  upon  that  principle  that  Sir  John 
Leach  decided  in  the  case  of  JFilkinson  v.  Henderson.  And  though  I  admit  that  there 
may  be  some  inconvenience  resulting  from  making  all  the  parties  interested  in  the 
different  separate  estate  parties  to  the  same  suit :  yet  I  am  far  from  thinking  that  all 
inconvenience  is  avoided  by  instituting  separate  suits  against  the  parties  interested 
in  the  several  separate  estates.  The  result  of  which  would  be  that  you  would  have, 
as  against  the  parties  interested  in  each  of  the  separate  estates,  to  make  out  that  you 
have  duly  administered  the  separate  estate  of  every  other  partner.  So  that,  as  it 
appears  to  me,  unless  you  do  it  all  at  once  by  one  suit,  you  may  have  to  do  four  or 
five  times  over  that  which  you  have  done  once  already. 

I  must  say  that,  in  my  opinion,  the  case  of  JFilkinson  v.  Henderson  applies ;  and 
that  the  demurrer  ought  not  to  be  allowed  on  the  ground  of  multifariousness. 

With  respect  to  the  question  about  the  heir  at  law,  I  remember  very  well  that,  at 
the  time  when  I  had  to  prepare  the  bill  in  Baring  v.  Noble  (1  Mer.  529)  I  considered 
the  point ;  and  it  was  distinctly  impressed  on  my  mind  then  and  has  been  ever  since 
that,  to  a  bill  filed  under  Sir  [12]  Samuel  Romilly's  Act  (47  Geo.  3,  sess.  2,  c.  74)  for 
the  purpose  of  administering  real  assets  devised,  the  heir  ought  to  be  a  party.(l) 


"\,2]    Jackson  v.  Woolley.    Woolley  v.  Jackson.    Feb.  20,  1841. 

[S.  C.  lOL.  J.  Ch.  197.] 

Costs.     E.wcutm:     Residuary  Legatee.     Creditor. 

A  married  woman  being  entitled  to  a  share  of  a  residue  for  her  life,  with  remainder 
to  her  children,  who  were  infants,  a  bill  was  filed  by  her  and  her  husband  and  their 
children,  by  their  father  as  their  next  friend,  against  the  executor  and  the  co- 
residuary  legatees,  for  the  administration  and  distribution  of  the  testator's  estate. 
When  the  executor  put  in  his  answer,  a  balance  was  due  from  him,  and  he  paid 
it  into  Court.  Afterwards,  he  paid  the  whole  of  testator's  debts  remaining 
unsatisfied,  some  of  them  before  and  the  rest  after  the  usual  decree  ;  whereby  a 
balance  greater  than  the  fund  in  Court  became  due  to  him :  and  the  Master  so 
found.  After  the  report  had  been  absolutely  confirmed,  the  husband  died,  and  his 
widow  having  declined  to  take  any  step  towards  the  further  prosecution  of  the  suit, 
the  executor  filed  a  supplemental  bill,  praying  to  have  the  fund  in  Court,  exempt 
from  all  costs,  paid  to  him,  in  part  of  the  balance  found  due  by  the  Master.  The 
Court  ordered  the  executor's  costs  of  both  suits,  as  between  solicitor  and  client,  to 

(1)  On  the  20th  of  February  1841  His  Honor  delivered  his  judgment  at  length, 
upon  the  question  regarding  the  heir ;  for  which  see  ante,  vol.  x.  p.  125. 
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be  first  paid  out  of  the  fund,  then  the  costs  of  the  Defendants,  the  co-residuary 
legatees  of  both  suits,  and,  lastly,  the  costs  of  the  widow  and  children  of  the 
supplemental  suit,  but  not  of  the  original  suit. 

Mary,  the  wife  of  Thomas  Jackson,  being  entitled,  for  her  life,  to  a  share  of  a 
testator's  residuary  esUte,  with  remainder  to  her  children,  who  were  infants,  the 
original  bill  was  filed  by  Jackson  and  wife  and  their  children,  by  their  father  as  their 
next  friend,  against  Woolley  and  Johnson,  the  executors  of  the  will,  and  the  [13]  other 
parties  interested  in  the  residue,  for  the  administration  and  distribution  of  the  estate. 
Woolley,  who  was  the  principal  acting  executor,  having  admitted  in  his  answer  that 
a  balance  was  due  from  him,  an  order  was  made,  in  obedience  to  which  he  paid  the 
balance  into  Court.  Some  of  the  testator's  debts  were  paid  before  the  commencement 
of  the  suit.  Woolley  paid  the  rest  pending  the  suit,  some  before  and  some  after  the 
usual  decree  had  been  made.  After  the  confirmation  of  the  Master's  report,  from 
which  it  appeared  that  all  the  debts  had  been  paid  and  that  a  balance  considerably 
exceeding  the  fund  in  Court  was  due  to  Woolley,  T.  Jackson  died ;  and  his  widow 
having  declined  to  take  any  step  towards  the  further  prosecution  of  the  suit,  Woolley 
filed  a  supplemental  bill  against  her  and  her  children  and  the  Defendants  to  the 
original  suit,  stating  the  proceedings  in  that  suit,  the  death  of  Jackson  and  the 
refusal  of  his  widow  to  prosecute  the  suit,  and  praying  that  he  might  have  the  benefit 
of  the  suit  and  the  proceedings  therein,  and  that  the  wJioIe  of  the  fund  in  Court  might 
be  paid  to  him  in  part  satisfaction  of  the  balance  found  due  to  him. 

Mr.  Knight  Bruce  and  Mr.  Wilbraham,  for  Woolley.  Our  client  had  a  right  to 
file  a  bill  to  get  his  own  fund  out  of  Court ;  and  he  is  entitled  to  have  the  fund  paid 
to  him  exempt  from  the  costs  of  all  the  parties,  except  his  co-executor,  Johnson. 
Johnson,  we  admit,  is  entitled  to  be  paid  his  costs  out  of  the  fund ;  as  they  are  an 
expense  which  his  character  of  executor  has  brought  upon  him  :  but  the  other  parties, 
not  having  any  fiduciary  character,  must  bear  their  own  costs.  The  surviving  Plaintiffs 
in  the  original  suit  rendered  the  supplemental  suit  necessary,  by  refusing  to  appoint 
a  new  [14]  next  friend.  Besides,  they  were  informed  by  Woolley's  answer  to  the 
original  suit  that  the  estate  was  insolvent ;  and  consequently  your  Honor  cannot  give 
them  their  costs,  unless  you  are  prepared  to  lay  down  that  a  residuary  legatee  of  an 
estate,  however  insolvent,  has  a  right  to  file  a  bill  for  an  account  at  the  expense  of 
the  executor.  The  suit  has  not  been  of  the  slightest  benefit  to  any  person  whatever, 
as  no  creditor  has  come  in  under  the  decree.  The  report  having  been  confirmed 
absolutely  before  Jackson  died,  the  object  of  the  supplemental  suit  was,  clearly,  to 
get  the  Plaintiffs  own  fund  out  of  Court,  and  the  Defendants  ought  not  to  have 
offered  any  opposition  to  it,  but  ought  to  have  disclaimed  ;  and,  as  they  did  not 
think  proper  to  take  that  course,  they  ought  to  pay  their  own  costs. 

Mr.  G.  Richards  and  Mr.  K.  Parker,  for  Mrs.  Jackson  and  her  children,  said  that 
Woolley  ought  to  pay  the  costs  of  the  original  suit  and  proceedings,  of  which  he 
sought  to  have  the  benefit ;  and  that,  besides,  he  had  acted  improperly  in  paying  the 
testator's  debts,  some  of  which  he  had  paid  after  putting  in  his  answer  admitting  a 
balance  to  be  due  from  him,  and  the  rest,  after  the  decree  had  been  made.  Mitchelson 
A'.  Piper  {ante,  vol.  viii.  p.  64) ;  Larkins  v.  Pajton  (2  Myl.  &  Keen,'«320) ;  Barker  v. 
Wardle  {Ibid.  818). 

The  Vice-Chancellor.  The  Master  has  allowed  those  payments.  If  they  were 
improper,  you  ought  to  have  excepted  to  the  report. 

Mr.  Cooper,  Mr.  Piggott  and  Mr.  Prendergast,  for  the  Defendants  to  the  original 
suit,  who  were  in  the  same  interest  as  the  Plaintiffs  in  that  suit,  said  that,  in  a  suit  by 
residuary  legatees  as  well  as  in  a  suit  by  cre-[15]-ditors,  the  costs  of  the  suit  were 
the  primary  charge  upon  the  fund  in  Court ;  and  that  Woolley  could  not  stand  in  a 
better  situation  than  the  creditors  whose  debts  he  had  paid  would  have  done. 

Mr.  Knight  Bruce,  in  reply,  said  that  the  costs  of  the  original  suit  were  incurred 
by  Jackson,  and  not  by  his  widow  and  children  :  that,  if  they  had  incurred  any  costs, 
they  had  lost  their  right  to  be  repaid  them  by  their  not  having  procured  a  new 
next  friend  to  be  appointed  ;  and  that  the  other  Defendants  must  abide  by  the 
•consequences  of  the  next  friend  having  died. 

The  Vice-Chancellor  [Sir  L.  Shadwell].     The  first  question  is,  what  is  the 
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general  rule  with  respect  to  the  costs  of  a  suit  instituted  by  creditors  or  by  residuary 
legatees  where  there  is  a  fund  in  Court.  I  apprehend  the  rule  to  be  that,  in  general, 
the  costs  of  the  suit  must  be  first  paid  out  of  the  fund.  Therefore,  primd  facie,  if 
the  original  suit  had  been  brought  to  a  hearing  for  further  directions,  the  Plaintiffs' 
costs  and  also  the  Defendants'  costs  would  have  been  paid  out  of  the  fund.  But  in 
this  case  the  surviving  Plaintiffs  did  not  bring  on  the  cause  for  further  directions. 
After  the  report  had  been  confirmed,  Jackson  died  ;  and  then  Woolley  filed  a  supple- 
mental bill  which  set  forth  the  death  of  Jackson  ;  that  he  had  no  interest ;  that,  by 
his  death,  the  suit. was  without  a  next  friend,  and  no  further  proceedings  could  be  had 
in  it  unless  a  new  next  friend  was  appointed.  The  supplemental  bill  then  stated  that 
Mrs.  Jackson  had  refused  to  become  or  to  procure  any  other  person  to  become  the 
next  friend  of  the  infants  :  and  the  answer  admits  that  an  application  had  been  made 
to  her  on  the  subject  by  Mr.  Woolley's  solicitor,  to  which  she  did  not  give  any 
answer  :  and  the  result  [16]  was  that  she  did  not  put  the  suit  in  a  situation  in  which 
it  could  go  on.  She  might  have  named  herself  to  be  the  next  friend  of  the  infant 
Plaintiffs  ;  or  she  might  have  prevailed  on  some  other  person  to  be  the  next  friend  : 
but  she  took  no  step  to  carry  on  the  original  suit.  The  effect  was  that  Woolley  was 
obliged  to  file  a  supplemental  bill ;  and,  in  the  answer,  it  is  admitted  that  that 
necessity  was  imposed  on  him  by  those  who  might  have  carried  on  the  original  suit. 
Then  they  now  appear  only  because  Woolley  has  brought  forward  the  suit ;  and  they 
ask  for  the  costs  of  the  original  suit  up  to  the  time  of  Jackson's  death.  Those  costs, 
if  due  at  all,  could  be  payable  to  no  one  but  his  personal  representative  ;  but  there 
is  no  person  before  me  in  that  character.  If  Mrs.  Jackson  does  not  carry  on  the  suit, 
and  there  is  no  personal  representative  of  her  husband  before  the  Court,  there  is  no 
person  to  whom  I  can  direct  the  payment  of  the  costs  up  to  the  time  of  the  death  of 
Jackson.  Woolley  alone  has  brought  forward  the  matter  by  filing  the  supplemental 
bill ;  and,  therefore,  I  cannot  give  the  surviving  Plaintiffs  in  the  original  suit  their 
costs  of  that  suit. 

The  Defendants  in  that  suit  are  in  no  fault ;  and,  consequently,  they  must  be 
paid  their  costs ;  and,  as  there  is  a  fund  in  Court,  their  costs  must  be  paid  out  of  it. 

In  the  course  of  the  argument  it  was  contended  that,  where  there  is  a  creditor's 
suit,  the  executor  has  no  right  to  pay  a  debt  after  decree  ;  but  that  observation  must 
be  taken  with  some  qualification.  If  an  executor,  after  decree,  makes  payment  of 
a  debt,  with  a  view  to  be  reimbursed  out  of  a  fund  in  Court,  he  must  be  reimbursed 
out  of  the  fund,  but  not  till  after  payment  of  [17]  the  costs  of  the  suit ;  that  is,  he 
must  run  the  risk  of  the  fund  not  being  sufficient  to  pay  the  costs  and  also  to 
reimburse  him. 

Then  with  respect  to  the  costs  of  the  supplemental  cause.  If  I  deprive  the 
surviving  Plaintiffs  of  their  costs  of  the  original  suit,  I  cannot  deprive  them  of  the 
costs  of  the  supplemental  suit :  for  some  machinery  was  necessary  to  be  put  in  motion, 
in  order  to  determine  what  was  to  be  done  with  the  fund  in  Court.  And  my  opinion 
is  that  that  fund  must  be  applied,  in  the  first  instance,  in  paying,  as  between  solicitor 
and  client,  the  costs  of  Woolley  and  Johnson  of  both  suits  ;  then  the  other  Defendants, 
in  the  original  suit  must  be  paid  their  costs  of  both  suits  out  of  it ;  and  Mrs.  Jackson, 
and  her  children  must  be  paid  the  costs  of  the  supplemental  suit  only. 


[17]    Smith  v.  Poole.    Feb.  24,  1841. 

[S.  C.  10  L.  J.  Ch.  192.] 

Statute  of  Limitations.     Debt.     Debtm-  and  Creditcr.     Acknmvledgment  of  Debt. 

In  1835  A.  filed  a  creditor's  bill,  against  the  administrator  of  his  debtor,  founded  oa 
a  debt  due  on  a  promissory  note,  but  in  respect  of  which  no  payment  of  either 
principal  or  interest  had  been  made  since  1823.  In  1832  the  administrator,  on  the 
citation  of  a  third  person,  signed  and  exhibited,  in  the  Ecclesiastical  Court,  an 
inventory  and  account  of  the  late  debtor's  assets  and  debts,  in  which  A.'s  debt  was. 


12  satis.  SMITH   V.    POOLE  1037 

entered.  Held  that  that  eutry  was  a  sufficient  acknowledgment,  within  Lord 
Tenterden's  Act  (9  Geo.  4,  c.  14),  to  take  the  debt  out  of  the  Statute  of  Limitations 
(21  Jas.  1,  c.  16). 

This  was  a  creditor's  suit. 

The  Plaintiff  was  the  surviving  executor  of  Phoebe  Smith.  He  sued  in  respect  of 
a  debt  of  .£200  and  interest  which  he  alleged  to  be  due  to  her  estate,  on  a  promissory 
note,  from  the  estate  of  James  Poole,  whose  [18]  administrator  the  Defendant, 
Daniel  Poole,  was.  Phcebe  Smith  had  appointed  James  Poole  one  of  her  executors, 
but  he  had  neither  proved  nor  acted. 

The  debt  had  become  irrecoverable  by  lapse  of  time,  unless  the  after-mentioned 
inventory  and  account  was  a  sufficient  acknowledgment  of  it,  within  Lord  Tenterden's 
Act  (9  Geo.  4,  c.  14,  s.  1),  to  take  it  out  of  the  operation  of  the  Statute  of  Limitations 
(21  Jas.  1,  c.  16). 

The  inventory  and  account  was  signed  by  Daniel  Poole,  and  was  exhibited  by  him 
on  oath,  in  May  1832,  in  a  suit  intituled  "Poole  v.  Poole,"  which  had  been  instituted 
against  him  in  the  Consistory  Court  of  Lichfield.  The  character  in  which  the 
Plaintiff  in  Poole  v.  Poole  sued  did  not  appear  ;  but  he  was,  of  course,  interested  in 
James  Poole's  personal  estate,  and  was,  probably,  one  of  his  next  of  kin. 

The  document  exhibited  consisted  of  two  parts,  the  inventory  and  the  account. 
The  inventory  purported  to  be  a  full,  perfect  and  particular  inventory  of  all  and 
singular  the  goods,  chattels  and  credits  of  James  Poole  which  had,  at  any  time  since 
his  death,  come  to  the  hands,  possession  or  knowledge  of  Daniel  Poole,  his  adminis- 
trator :  and  it  set  forth  the  particulars  of  which  the  assets  consisted,  and  the  amount 
or  value  of  each  of  them.  The  second  part  of  the  document  purported  to  be  a  true, 
full  and  particular  account  of  all  payments  and  disbursements  necessarily  made  and 
paid  by  Daniel  Poole  on  account  of  debts  due  and  owing  from  James  Poole,  and  other 
expenses  connected  with  the  administration  of  his  personal  estate  and  effects.  Its 
contents  were  partlj'  as  follows  ; — "  This  exhibitant  declares  that  he  hath  paid  for  the 
expenses  of  the  letters  of  admi-[19]-nistration  granted  to  this  exhibitant,  by  the 
Court  of  Lichfield,  the  sum  of  £138,  10s.  This  exhibitant  further  declares  that  he 
hath  paid  for  the  expenses  of  the  funeral  of  the  deceased  £86,  Os.  9d.  This 
exhibitant  further  declares  that  he  hath  paid  the  following  sums  to  the  several 
persons  under  mentioned,  for  debts  on  simple  contract,  rent,  taxes,  wages,  &c.  This 
exhibitant  farther  declares  that  he  hath  paid  the  following  sums  to  the  under- 
mentioned persons,  in  discharge  of  the  principal  and  interest  on  the  several  bonds 
and  notes  due  to  them  respectively  from  the  deceased,  &c.,  &c.  This  exhibitant 
further  declares  that  he  hath  retained  to  himself,  for  principal  due  to  him  from  the 
deceased  on  note  of  hand,  the  sum  of  £495  ;  and  he  further  declares  that  he  hath 
retained,  for  interest  on  the  same  from  the  16th  of  Xovember  1818  to  the  present 
time,  the  sum  of  £332,  Is.  3d.  This  exhibitant  also  declares  that  he  hath  also 
retained  to  himself,  for  monies  received  by  the  said  deceased  on  his  account,  the  sum 
of  £213,  6s.  7d. ;  to  twelve  years'  interest  thereon,  £126,  6s.  7d.  This  exhibitant 
further  declares  that  there  are  still  outstanding  and  owing  the  following  sums  and  claims 
against  the  estate  of  the  said  deceased  from  the  several  persons  undermentioned,  viz.  : — 
Executors  of  the  late  Mr.  James  Cope,  on  bond,  £200  ;  three  years'  interest  thereon, 
£30 ;  executors  of  the  late  Phrehe  Smith,  on  note,  £200 ;  interest  thereon  from  the  \d 
October  1823  to  1st  April  1832,  £85 ;  balance  of  principal  due  to  Mr.  Moses  Booth  of 
Keel,  on  note,  about  £30  ;  to  Mr.  J.  Grocott,  schoolmaster,  £63,  15s.  3d.,  &c.,  &c. ; 
amount  claimed  by  Daniel  Poole  and  others  as  due  to  them  for  or  in  respect  of 
four-fifth  shares  of  the  rents  and  profits  of  certain  coal  mines  received  by  the  deceased 
for  six  years  preceding  his  decease,  £3360 ;  principal  claimed  by  Messrs.  John  Wood 
and  John  Gardner  as  executors  [20]  of  the  late  "Thomas  Beech,  deceased,  as  due  to 
them  on  a  promissory  note  given  them  by  the  deceased,  £826,  10s. ;  amount  clahned 
by  the  Rev.  \\.  Clark  for  dilapidations  and  costs,  £70 ;  amount  claimed  to  be  due  to 
Mr.  Joseph  Illidge  of  Newcastle,  £50." 

Mr.  Jacob  and  Mr.  Lovat,  for  the  Plaintiff,  said  that  the  document  exhibited  in 
the  Consistory  Court  of  Lichfield  was  signeil  by  the  Defendant  in  May  1832  ;  that 
the  bill  was  filed  in  September  1835;  and  that  the  amount  due  to  the  estate  of 
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Phojbe  Smith  on  James  Poole's  note  was  entered  in  the  document  as  a  debt  remaining 
due  from  James  Poole's  estate;  and,  consequently,  that  entry  was  a  sufficient 
acknowledgment  to  take  the  amount  due  on  the  note  out  of  the  operation  of  the 
Statute  of  Limitations.  Mmmsfephen  v.  Brooke  (3  Barn.  &  Aid.  141) ;  Freakley  v.  Fox 
(9  Barn.  &  Cress.  130). 

Mr.  Knight  Bruce  and  Mr.  Anderdon,  for  the  Defendant.  The  question  whether 
the  signature  of  the  document  in  the  Consistory  Court  is  sufficient  to  exempt  the 
debt  in  respect  of  which  the  Plaintiff  sues  from  the  operation  of  the  Statute  of 
Limitations  is  a  legal  question  :  and  before  this  cause  proceeds  any  further,  the 
Court  ought  to  direct  the  Plaintiff  to  bring  an  action  for  the  debt  against  the 
Defendant,  and  to  restrain  the  Defendant  from  availing  himself,  in  his  defence  to  the 
action,  of  the  fact  that  James  Poole  was  one  of  the  executors  of  Phcebe  Smith.  When 
the  Plaintiff  shall  have  established  his  debt  by  the  verdict  of  a  jury,  then  and  not 
before,  he  will  be  entitled  to  the  decree  which  he  asks  by  his  bill. 

In  order  to  take  a  debt  out  of  the  operation  of  the  Statute  of  Limitations  under 
Lord  Tenterden's  Act,  it  [21]  must  have  been  acknowledged  by  or  in  some  writing  to 
lie  signed  by  the  party  chargeable  therebi/.  Now,  the  Defendant  made  out  and  signed 
the  inventory  and  account  in  his  representative  character ;  but  in  that  character  he 
was  not  the  party  chargeable  thereby.  The  words,  "  chargeable  thereby  "  mean  a 
party  against  whom  a  verdict  may  be  recovered  for  the  debt,  whether  he  has  or  has 
not  assets  to  pay  the  debt.  It  is  not  even  alleged  that  the  Defendant  has  done  any 
act  whereby  he  has  made  himself  personally  responsible  for  the  debt ;  nor  has  he 
admitted  assets.  Indeed,  it  appears  by  the  inventory  and  account,  that  if  he  is 
allowed  to  retain  the  debts  due  to  himself  (which  he  has  a  right  to  do),  the  assets  will 
not  be  sufficient  to  pay  the  intestate's  debts.  The  case  of  a  debtor's  personal  repre- 
sentative is  quite  different  from  the  case  of  the  debtor  himself.  The  debtor  is  dealing 
with  his  own  rights  and  property ;  but  his  representative  ia  dealing  with  the  rights 
and  property  of  others.  An  acknowledgment  by  the  debtor  is  considered  by  the 
Courts  of  law  as  evidence  of  a  new  or  an  implied  promise  to  pay  the  debt :  but  an 
acknowledgment  by  an  executor  or  administrator  cannot  be  held  to  be  a  promise  by 
him  to  pay  the  debt. 

The  case  of  Tulloch  v.  Dunn  and  Another,  executors  of  Hanley  (Ryan  &  Moody, 
N.  P.  C.  416),  which  came  before  Lord  Tenterden  about  two  years  before  the  passing 
of  the  Act  called  Lord  Tenterden's  Act,  was  as  follows  : — The  declaration  contained 
the  usual  money  counts,  stating  promises  both  by  the  testator  and  the  executors. 
The  Defendants  pleaded  the  Statute  of  Limitations  and  other  matters.  The  testator 
died  more  than  six  years  before  the  action  brought ;  and  both  the  executors  had, 
within  six  years,  acknow-[22]-ledged  that  the  Plaintiff's  demand  of  £230  was  due, 
and  one  of  them  expressly  promised  that  it  should  be  paid.  The  other  had  made  no 
such  promise.  Lord  Tenterden  non-suited  the  Plaintiff,  saying  that  the  only  count  on 
which  the  Plaintiff  could  pretend  to  recover  was  on  the  account  stated  and  promise 
to  pay  by  the  executor ;  that,  as  against  an  executor,  an  acknowledgment  merely  was 
not  sufficient  to  take  the  case  out  of  the  statute ;  but  there  must  be  an  express 
promise;  that  the  promise  by  one  only  was  not  enough  to  entitle  the  Plaintiff  to 
recover ;  but  there  must  be  a  promise  by  both.  The  good  sense  of  the  rule  laid 
down  by  Lord  Tenterden  in  Tullock  v.  Dunn  is  evident ;  for,  if  an  acknowledgment  of 
a  debt  were  held  to  bind  an  executor,  the  consequence  would  be  that  it  would  bind 
him  after  he  had  parted  with  all  the  assets.     Atkins  v.  Tredgold  (2  Barn.  &  Cress.  23). 

Besides,  the  entry  in  the  account  which  has  l)een  relied  on  by  the  counsel  on  the 
other  side  was  simply  an  acknowledgment  of  the  debt,  unaccompanied  by  any 
promise,  and  made  in  a  proceeding  to  which  the  person  who  now  seeks  to  avail  him- 
self of  it  was  not  a  party.  The  proceeding  in  which  it  was  made  was  res  inter  alins 
acta.  Moreover,  it  is  ambiguous.  How  do  you  identify  the  note  mentioned  in  it 
with  the  note  referred  to  in  the  bill  ;  and  how  do  you  identify  the  Pha;be  Smith 
mentioned  in  the  account,  with  the  Phcebe  Smith  whom  the  Plaintiff  represents^ 
What  judicial  ground  is  there  for  saying  that  this  note  is  included  in  the  debts  and 
not  in  the  claims  ? 

We  trust  that,  on  the  authority  of  TuUock  v.  Dunn,  the  bill  will  be  dismissed  ;  but 
if  the  Court  thinks  [23]  that  there  is  anything  to  be  investigated,  then  we  insist  on 
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our  right  to  defend  ourselves  at  law  against  a  legal  demand ;  more  especially  as  the 
acknowledgment  is  of  a  dubious  nature  :  in  which  case  it  has  been  always  held  to  be 
the  province  of  a  jury  to  draw  the  inference  as  to  the  nature  of  the  acknowledgment 
Lhyd  V.  Maurul  (2  T.  R.  760). 

Mr.  Jacob,  in  reply,  said  that  the  account  was  rendered  to  the  Consistory  Court 
in  1832  ;  and,  therefore,  the  Plaintiff  was  then  able  to  state  the  amount  of  principal 
and  interest  due  on  the  not€ ;  that  it  was  put  in,  by  the  Defendant,  as  shewing  how 
he  meant  to  administer  the  assets ;  that  the  entry  in  the  account  was  an  acknowledg- 
ment made,  not  to  a  stranger,  but  to  the  Judge  of  the  Ecclesiastical  Court,  for  the 
benefit  of  all  persons  interested  in  the  estate  who  were  or  might  be  suitors  in  the 
Court ;  and  that  it  amounted  to  a  promise  to  pay  the  debt,  in  case  there  should  be 
a  sufficiency  of  assets  ;  that  the  decision  in  TuHock  v.  Dunn  had  reference  merely  to 
the  particular  form  of  pleading  adopted  in  that  case. 

The  Vice-Chaxcellor  [Sir  L.  Shadwell].  The  only  question  is  whether  I  ought, 
in  this  case,  to  direct  the  usual  accounts  to  be  taken  to  be  intestate's  estate.  That 
depends  upon  the  question  whether  the  entry  in  the  account  which  the  Defendant 
rendered  to  the  Consistory  Court  of  Lichfield  was  a  sufficient  acknowledgment  of  the 
debt  by  the  Defendant  to  take  it  out  of  the  operation  of  the  Statute  of  Limitations. 

The  Defendant  having  been  called  upon,  in  the  Consistory  Court,  to  give  a  state- 
ment of  the  intestate's  [24]  assets  and  of  the  demands  upon  them,  carried  into  that 
Court  two  documents,  one  of  which  is  the  exhibit  marked  A.,  and  the  other  the 
exhibit  marked  B.  The  exhibit  A.  is  intituled  :  "  A  true,  full,  perfect  and  particular 
inventory  of  all  and  singular  the  goods,  chattels  and  credits  of  James  Poole,  late  of 
Finney  Green,  in  the  parish  of  Keel  in  the  county  of  Stafford,  gent.,  deceased,  which 
have,  at  any  time  since  his  death,  come  to  the  hands,  possession  or  knowledge  of 
Daniel  Poole,  the  administrator  of  the  goods  and  personal  estate  of  the  said  deceased, 
made  and  given  in  by  virtue  of  the  corporal  oath  of  the  said  Daniel  Poole."  It  sets 
forth  the  particulars  of  assets,  both  got  in  and  outstanding.  The  amount  of  the 
former  is  £2601,  and  the  amount  of  the  latter  is  £803,  besides  £794,  the  estimated 
value  of  a  steam-engine  which  belonged  to  the  intestate.  The  exhibit  B.  is  headed 
thus :  "  A  true,  full  and  particular  account  of  all  payments  and  disbursements 
necessarily  made  and  paid  by  Daniel  Poole,  the  administrator  of  the  estate  and  effects 
of  James  Poole,  the  party  deceased,  on  account  of  debts  due  and  owing  from  the  said 
deceased,  and  other  expenses  connected  with  the  administration  of  his  personal  estate  and 
efifects,  exhibited  and  given  in  by  virtue  of  the  corporal  oath  of  the  said  Daniel  Poole." 
It  contains,  first,  an  account  of  the  expenses  of  the  deceased's  funeral,  and  of  procur- 
ing letters  of  administration  to  his  estate  and  of  certain  expenses  which  the  Defendant 
had  been  put  to  ;  and  the  total  amount  of  them  is  £il2.  Next,  it  contains  a  list  of 
payments  made  by  the  Defendant  in  discharge  of  the  debts,  rents,  taxes  and  wages 
due  from  the  deceased  ;  the  amount  of  which  is  £3-577.  Then  it  sets  forth  an 
account  of  sums  retained  by  the  Defendant,  on  account  of  debts  due  to  him  from  the 
deceased,  amounting  to  £1166.  Then  it  proceeds  [25]  thus:  "This  exhibitant 
further  declares  that  there  are  still  outstanding  and  owing  the  following  sums  and 
claims  against  the  estate  of  the  said  deceased  from  the  several  persons  undermentioned." 
Then  follow  several  items,  amounting  together  to  £914,  amongst  which  are  the 
following  :— "  Executors  of  the  late  Phcebe  Smith,  on  note,  £200.  Interest  thereon 
from  the  1st  of  October  1823  to  the  1st  of  April  1832,  £85."  Next  come  five  or  six 
items,  each  commencing  with  the  words,  "amount  claimed; "and  they  amount 
to  £5884.     Then  follows  the  Defendant's  signature. 

It  appears  to  me,  on  the  face  of  this  document,  that  no  human  being  can  fail  to 
distinguish  the  claims,  nor  can  anyone  reasonably  doubt  that  the  note  mentioned  in 
the  bill  is  the  note  alluded  to  in  the  account.  I  have  then  distinct  evidence  that,  in 
1832,  the  party  now  sued  admitted  that  the  debt  on  which  the  present  suit  is  founded 
was  then  due. 

It  was  said  that  the  question  in  this  case,  being  a  question  of  fact,  it  ought  to  be 
submitted  to  the  decision  of  a  jury ;  but  I  see  no  necessity  for  taking  that  course. 
This  Court  is  in  the  habit  of  deciding  questions  of  fact  every  day. 

From  the  expressions  used  by  Lord  Tenterden  in  Tttllock  v.  Dunn,  I  think  that  his 
Lordship  must  have  considered  that  what  was  proved  in  that  case  as  an  acknowledg- 
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ment  of  the  debt  by  both  the  executors,  did  not  amount  to  evidence  of  a  promise  by 
both  of  them  to  pay  the  debt ;  but  here  I  have  the  case  of  a  clear  written  acknow- 
ledgment of  the  debt  made  by  a  sole  personal  representative,  and  signed  by  hira  ;  and, 
therefore,  I  think  that  I  ought  to  make  the  common  decree  in  a  creditor's  suit. 


[26]    PiGGOTT  V.  Jefferson.    Feb.  26,  27,  1841. 

[S.  C.  5  Jur.  796.] 

Legacy.     Statute  of  Limitations.     3  <£  4  Will.  4,  c.  27. 

An  executor  who  had  possessed  assets  sufficient  to  pay  a  legacy,  died  leaving  it 
unpaid,  and  having  charged  his  real  estates  with  his  debts.  The  right  to  sue 
for  the  legacy  as  such  was  barred  by  lapse  of  time.  Held,  that  it  could  not  be 
claimed  under  the  charge  of  debts. 

A  testatrix  who  died  in  1808  gave  a  legacy  of  £200  to  Mrs.  Piggott,  the  daughter 
of  General  Jefferson,  and  appointed  the  general  her  executor  and  residuary  legatee. 
Mrs.  Piggott  came  of  age  in  1815.  Her  father  possessed  assets  of  the  testatrix 
sufficient  to  pay  the  legacy,  and  died  in  1824,  having  by  his  will  charged  his  real 
estates  with  payment  of  his  debts.  Mrs.  Piggott  died  in  1838,  without  having  been 
paid  her  legacy.  Her  personal  representative  now  claimed  it,  with  interest  from  a 
year  after  the  testatrix's  death,  as  a  debt  due  from  the  general  and  payable  out  of  his 
real  estates  under  the  charge  contained  in  his  will,  his  personal  estate  being  insufficient 
to  pay  it. 

Mr.  Knight  Bruce  and  Mr.  Shadwell,  for  the  Plaintiif. 

Mr.  Russell  and  Mr.  Bacon,  for  the  Defendant,  contended  that,  as  Mrs.  Piggott 
was  capable  of  giving  a  discharge  for  the  legacy  in  1815,  when  she  attained  21,  the 
Plaintiffs  claim  was  barred  by  3d  &  4th  Will.  4th,  c.  27,  sect.  40,  which  enacts 
that  no  action  or  suit  or  other  proceeding  shall  be  brought  to  recover  any  sum  of 
money  secured  by  any  mortgage,  judgment  or  lien,  or  otherwise  charged  upon  or 
payable  out  of  any  land  or  rent  at  law  or  in  equity,  or  any  legacy,  but  within  20  years 
next  after  a  present  right  to  receive  the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release  of  the  same,  unless,  in  the  meantime, 
some  part  of  the  principal  money  or  some  interest  thereon  shall  have  been  paid,  or 
some  acknowledgment  of  the  right  thereto  shall  have  been  given  in  [27]  writing, 
signed  by  the  person  by  whom  the  same  shall  be  payable,  or  his  agent,  to  the  person 
entitled  thereto  or  his  agent ;  and  in  such  case  no  such  action  or  suit  or  proceeding 
shall  be  brought  but  within  20  years  after  such  payment  or  acknowledgment,  or  the 
last  of  such  payments  or  acknowledgments,  if  more  than  one,  was  given. 

Mr.  Knight  Bruce,  in  reply,  said  that  the  charge  of  debts  in  General  Jefferson's 
will  created  a  trust,  and  that  no  length  of  time  would  bar  a  trust. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  think  that  the  Plaintiffs  demand 
is  barred  by  length  of  time. 

Taking  it  to  be  now  admitted  that  Genei'al  Jefferson  possessed  assets  of  the 
testatrix  sufficient  to  pay  the  legacy,  the  Plaintiff  must,  in  the  first  instance,  shew  his 
right  to  sue  for  payment  of  it,  as  a  legacy,  out  of  the  testatrix's  personal  estate.  By 
the  40th  section  of  the  Act  of  Will.  4th,  the  20  years  began  to  run  from  the  time 
when  Mrs.  Piggott  attained  21,  which  was  in  1815;  and  if  the  right  to  sue  for  the 
legacy  is  barred  by  lapse  of  time,  how  can  you  revive  that  right  in  another  form  1 
By  possessing  assets  of  the  testatrix.  General  Jefferson  became  liable  to  pay  the  legacy, 
that  is,  he  became  in  a  certain  sense  a  debtor  to  the  legatee  for  the  amount  of  it ; 
but  you  cannot  say  that  he  or  his  estate  continues  liable,  unless  you  shew  that  the 
party  claiming  the  legacy  has  come  in  time  to  demand  it  out  of  the  assets  possessed 
by  him.  You  cannot,  by  treating  him  as  a  debtor,  prolong  the  time  for  claiming  the 
legacy.     Consequently,  the  claim  made  by  his  bill  cannot  be  sustained. 
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[28]     Wilson  v.  Beddard.     Feb.  26,  27,  March  1,  April  15,  1841. 
iVew  Trial.     Issue  Devisavit  Vel  Non.     Heir.     JFill.     Signature.     Execution. 

An  heir  at  law  is  not  entitled,  as  a  matter  of  course,  to  have  a  second  trial  of  an  issue 

devisavit  vel  non. 
If  a  testator,  who  is  unable  from  illness  to  sign  his  will,  has  his  hand  guided  in  making 

his  mark,  it  is  a  sufficient  signature  within  the  Statute  of  Frauds. 

On  the  trial  of  an  issue  deiisavit  vel  non,  directed  in  a  suit  to  establish  a  will,  the 
jury  found  in  favour  of  the  will.  A  motion  for  a  new  trial  was  now  made  on  behalf 
of  the  Defendant  Eichard  Powell  Williams,  the  husband  of  Mary  Williams  the  testator's 
heiress  at  law,  on  whose  application  the  issue  had  been  granted.  The  testator  died 
in  September  1826.  The  will  was  made  the  day  preceding  his  death  and  when  he 
was  extremely  ill.  He  signed  it,  not  with  his  name  but  with  his  mark ;  in  doing 
which  his  hand  was  guided.  The  depositions  of  two  of  the  attesting  witnesses  taken 
in  the  suit  tended  to  impeach  the  testator's  competency.  Those  witnesses  having 
died,  their  depositions  were  read  at  the  trial. 

The  motion  was  supported  on  the  above  grounds,  and  also  on  the  ground  that  no 
medical  persons  had  been  examined  as  to  the  testator's  competency.  It  was  further 
alleged  that  there  was  a  misdirection  and  omission  in  the  summing  up  of  the  learned 
Judge  who  tried  the  issue ;  and  that,  in  a  case  like  the  present,  where  the  inheritance 
was  to  be  bound,  it  was  a  matter  of  course  to  direct  a  second  trial,  if  the  heir  or  a 
person  claiming  under  him  applied  for  it. 

On  the  other  hand,  it  appeared  that  Mr.  and  Mrs.  Williams  had  acquiesced  in  the 
will  for  several  years  after  the  testator's  death. 

Mr.  Knight  Bruce  and  Mr.  Bethell,  in  support  of  the  motion,  cited  Lord  Darlington 
V.  Bowes  (1  Eden,  270);  Sherborne  [29]  v.  iXaper  (2  Eidg.  P.  C.  224);  Matthews  v. 
Warner  (4  Yes.  186);  Pemberton  v.  Pembertm,  (13  Ves.  290);  JFinchilsea  v.  JFauchope 
(3  Russ.  441) ;  Taiharn  v.  IFright  (2  Euss.  &  Myl.  1) ;  Slaney  v.  JFade  (1  M.  &  Cr.  338) ; 
Locke  V.  Colman  (2  M.  &  Cr.  42) ;  Gibbs  v.  Hooper  (2  M.  &  K.  353) ;  Cleeve  v.  Gascoigne 
(Amb.  323);  Stace  v.  Mahbot  (2  Vez.  553);  Edwin  v.  Thomas  (2  Vern.  75);  Attorney- 
General  v.  Montgomery  (2  Atk.  378) ;  Warden,  &c.,  of  St.  Paul's  v.  Moiris  (9  Ves.  169) ; 
O'Connor  v.  Malone  (1  Maclean  &  Eobinson's  Eep.  (Irish)  468). 

Mr.  Serjeant  Talfourd,  Mr.  Jacob  and  Mr.  Armstrong,  in  opposition  to  the  motion, 
contended  that  the  granting  of  a  new  trial  of  an  issue  devisavit  vel  non  was  not  a 
matter  of  course,  but  rested  in  the  discretion  of  the  Court.  They  cited  IVliitc  v.  Wilson, 
(13  Ves.  87),  Bootle  v.  Blundell  (19  Ves.  494),  Lorton  v.  Lord  Kingston  (5  Clar.  &  Finn. 
269),  and  Locke  v.  Colman  (2  Myl.  &  Cr.  42  ;  see  also  Ibid.  635),  where  Lord  Cottenham 
says  :  "  In  this  Court  it  is  matter  of  discretion  whether  any  second  trial  shall  be  had." 

Mr.  Knight  Bruce,  in  reply,  said  that  there  was  no  case  in  which  a  new  trial  of 
an  issue  devisavit  vel  non  was  asked  for  by  the  heir  and  refused  by  the  Court,  except 
JFhite  V.  Wilson ;  that  that  case  was  decided  by  Lord  Erskine,  who  was  not  familiar 
with  the  principles  and  practice  of  the  Court :  that  in  Bootle  v.  Blundell  the  heir  gave 
up  the  case  :  that  in  Locke  [30]  v.  Colman  Lord  Cottenham,  in  the  passage  that  had 
been  referred  to,  was  speaking  of  issues  which  it  was  in  the  discretion  of  the  Court 
either  to  grant  or  to  refuse  :  that  in  ordinary  cases,  such  as  questions  of  legitimacy, 
the  Court  might  decide  without  directing  an  issue  ;  but  an  heir  had  a  right  to  demand 
an  issue  to  try  the  validity  of  a  will  by  which  he  was  disinherited,  notwithstanding 
the  will  had  been  clearly  proved  by  evidence  taken  in  the  suit :  that  the  object  in 
directing  an  issue  devisavit  vel  nm  was  not,  as  in  other  cases,  to  inform  the  conscience 
of  the  Court ;  for  the  conscience  of  the  Court  had  nothing  to  do  with  it :  that  what 
distinguished  the  issue  dcvisaiit  vel  non  from  all  other  issues  whatever  was  that  this 
Court  had  no  power,  by  itself,  to  declare  what  was  the  will  of  an  individual,  but  was 
enabled  so  to  do  in  consequence  only  of  what  had  taken  place  in  a  Court  of  law :  that 
the  heir  had  a  right  to  have  the  will  considered  with  reference,  exclusively,  to  what 
had  passed  in  the  Court  of  law  :  and  this  Court  had  no  power  to  look  either  at  the 
pleadings  or  the  evidence  in  the  cause,  or  at  anything  whatever  which  had  not  been 
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before  the  jury :  that  the  present  case  was  a  very  doubtful  one ;  and,  therefore,  the 
Court  ought  not  to  refuse  a  new  trial  of  the  issue,  even  if  it  had  power  so  to  do. 

Apil  15.  The  Vice-Chancellor  [Sir  L.  Shadwell].  This  case  came  before  me 
on  a  motion  for  a  new  trial  of  an  issue  devisavit  vel  rum. 

It  appears  that  a  person  of  the  name  of  John  Parker  Wilson  made  a  will  (or  is 
said  to  have  made  a  will),  dated  the  7th  of  September  1826,  and  died  the  following 
day,  leaving  Mary,  the  wife  of  Richard  Powell  Williams,  his  heiress  at  law.  The  will 
was  made  on  the  day  before  [31]  he  died,  and  when  he  was  extremely  ill.  The  three 
witnesses  to  tt  were  Mr.  Wood,  an  attorney  who  prepared  it,  Durant,  a  boy  of  14 
years  of  age,  and  a  person  of  the  name  of  Noake.  The  will  was  signed  with  the 
deceased's  mark,  and  not  with  his  name.  The  nature  of  it  was  this,  that  with  respect 
to  the  real  estate  in  question  there  was  a  devise  to  the  testator's  nephew,  John  Wilson 
Williams  (who  was  the  only  child  of  John  Powell  Williams  and  Mary,  his  wife), 
with  an  executory  devise  over  to  the  Plaintiff",  on  the  nephew  dying  under  25  without 
leaving  issue  who  should  attain  21.  It  appears  that,  on  the  2d  of  October  1826, 
some  agreement  was  made  between  the  parties,  the  etfect  of  which  was  that  John 
Powell  Williams  was  to  have  a  lease  of  a  portion  of  the  estate  at  the  yearly  rent  of 
£87  ;  and  it  also  appears  that  Mrs.  Williams,  the  heiress  at  law,  was  in  the  house  of 
the  deceased  when  his  will  was  made,  and  that  there  was  no  dispute  whatever  about 
it  so  long  as  her  son,  the  younger  Williams,  lived.  He  died  in  1830,  under  21  and 
without  issue.  In  1831  the  bill  was  filed  by  Mr.  Wilson  to  establish  the  will.  As  a 
matter  of  course,  the  witnesses  to  the  will  were  examined  in  the  cause.  Mr.  AVood's 
evidence  was  in  favour  of  the  will.  Durant  deposed  that  he  did  not  think  that  the 
testator  was  competent  to  make  a  will ;  and  Noake  stated  to  the  same  effect.  Under 
these  circumstances  the  only  order  that  could  be  made  at  the  hearing  of  the  cause 
was  an  order  for  an  issue  devisant  vel  non,  and  an  order  to  that  eftect  was  made 
accordingly.  The  issue  was  tried  before  Mr.  Baron  Parke,  at  the  last  Summer  Assizes 
for  the  county  of  Stafford  ;  and  the  jury  found  in  favour  of  the  will.  A  motion  was 
then  made  before  me  for  a  new  trial  of  the  issue. 

[32]  In  support  of  the  motion  it  was  said,  in  the  first  place,  that  in  a  case  where 
the  inheritance  is  to  be  bound  and  a  bill  is  filed  to  establish  a  will  it  is  almost  a 
matter  of  course,  although  the  verdict  is  in  favour  of  the  will,  that  there  should  be 
a  second  trial.  In  the  second  place,  it  was  said  that  there  was  a  misdirection  in 
what  the  learned  Judge  said  with  respect  to  the  conduct  of  Mrs.  Williams,  the  heiress 
at  law.  In  the  last  place,  it  was  contended  that  the  law  was  wrongly  laid  down  by 
the  Judge,  that  the  signature  of  a  testator  is  good,  where  his  hand  is  guided  by 
another  person. 

With  regard  to  the  first  ground,  I  think  that  there  is  no  foundation  for  it.  It  is 
true  that  in  the  earlier  cases  a  strong  disposition  was  manifested  to  favour  the  heir ; 
but  that  tendency  has  not  been  pursued  in  the  later  cases.  In  JJ'liite  v.  JFilson  it 
was  not  so.  All  that  I  collect  from  that  case  is  that  the  Lord  Chancellor  of  the  day 
said  that  he  should  be  sorry  to  find  a  rule  in  this  Court  that  there  must  be  a  second 
trial  of  an  issue  if  desired,  whether  the  Court  was  satisfied  with  the  verdict  or  not. 
Allusion  was  also  made  to  something  that  fell  from  Lord  Eldon  in  Pemberton  v. 
Pemberton.  I  do  not,  however,  understand  that  his  Lordship  meant  to  say  that,  on 
an  application  for  a  new  trial,  the  Court  is  not  to  consider  all  the  circumstances  of  the 
case ;  and  I  understand,  from  what  Lord  Cottenham  laid  down  in  Locke  v.  Colman, 
that  the  Court  ought  to  look  at  all  the  circumstances  of  the  case  and  see  whether 
they  warrant  the  Court  in  granting  the  new  trial.  I  am  of  opinion,  therefore,  that  in 
the  case  now  before  me,  I  ought  not  blindly  to  direct  a  new  trial  merely  because  it 
is  asked  for. 

[33]  Next,  with  respect  to  what  fell  from  the  learned  Judge  at  the  trial. 

[His  Honor  here  read,  from  the  shorthand  writer's  notes  of  the  summing  up  to 
the  jury,  a  passage  relating  to  the  acquiescence  in  the  will  on  the  part  of  Mrs. 
Williams  ;  and  said  that,  although  it  might  not  be  quite  correct  in  point  of  law  (Mrs. 
Williams  being  a  feme  coverte),  yet  the  learned  Judge  might  have  stated  the  case  to 
the  jury  much  more  forcibly  than  he  had  done,  if  he  had  impressed  on  their  minds 
the  taking  of  the  lease  by  Mr.  Williams,  and  certain  declarations  which  he  had  made. 
His  Honor  then  said  :] — 
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I  am  of  opinion,  however,  that  for  the  purpose  of  determining  whether  a  new 
trial  ought  or  ought  not  to  be  granted,  I  am  at  liberty  to  look  not  only  at  the  fact.s 
which  were  presented  to  the  jury,  but  also  at  the  facts  which  might  have  been  but 
were  not  presented  to  them. 

Next,  it  was  contended  that  what  the  learned  Judge  said  with  reference  to  the 
testator's  hand  being  guided  when  he  made  his  mark  to  his  will  was  not  law.  The 
Judge  said  that  it  was  necessary  that  the  will  should  be  signed  by  the  testator,  not 
with  his  name,  for  his  mark  was  sufficient  if  made  by  his  hand,  though  that  hand 
might  be  guided  by  another  person ;  and,  in  my  opinion,  that  proposition  is  correct 
in  point  of  law.  For  the  Statute  of  Frauds  requires  that  a  will  should  be  signed  by 
the  testator  or  by  some  other  person  in  his  presence  and  by  his  direction ;  and  I  wish 
to  know  if  a  dumb  man,  who  could  not  write,  were  to  hold  out  his  hand  for  some 
person  to  guide  it,  and  were  then  to  make  his  mark,  whether  that  would  not  be  a 
sufficient  signature  of  his  will.  In  order  to  constitute  a  direc-[34]-tion,  it  is  not 
necessary  that  anything  should  be  said.  If  a  testator,  in  making  his  mark,  is 
assisted  by  some  other  person  and  acquiesces  and  adopts  it ;  it  is  just  the  same  as  if 
he  had  made  it  without  any  assistance.  It  is  observable,  too,  that,  before  the  mark 
was  made,  the  testator  made  some  faint  strokes  on  each  of  the  sheets.  My  opinion, 
therefore,  is  that  the  observation  made  by  the  learned  Judge,  on  this  part  of  the  case, 
was  quite  correct  in  point  of  law ;  and  therefore  it  affords  no  ground  for  granting  a 
new  trial. 

Then,  with  respect  to  the  remaining  circumstances  of  the  case ;  I  mean  the 
evidence  of  the  attesting  witnesses.  Two  of  them  died  before  the  trial,  but  their 
depositions  were  laid  before  the  jury.  I  have  always  thought  that  if  any  attention 
at  all  ought  to  be  paid  to  the  testimony  of  witnesses  who  deny  a  solemn  act  which 
they  have  attested,  it  ought  to  be  the  slightest  possible.  Perhaps  the  best  way  would 
be  to  disregard  it  altogether.  And  I  confess  that  my  mind  is  very  little  affected  by 
their  evidence.  If  the  testimony  of  Wood  is  to  be  believed,  as  I  think  it  is,  there  is 
no  fault  whatever  to  be  found  with  the  finding  of  the  jury ;  and,  consequently,  I 
shall  refuse  the  motion  for  a  new  trial. 

If  the  motion  had  been  made  merely  on  the  ground  that  the  heir  had  a  right  to 
have  a  second  trial,  I  should  have  refused  the  motion  without  costs,  as  was  done  in 
JFhife  v.  JFilson;  but  as  statements  have  been  made  in  the  affidavits  tending  to 
discredit  the  testimony  of  Cooper,  who  was  one  of  the  Plaintiff's  witnesses  at  the 
trial  of  the  issue,  and  as  it  appears  that  no  credit  ought  to  be  given  to  those 
statements,  I  shall  refuse  the  motion  with  costs. 

[35]     Crosse  v.  Bedingfield.     March  1,  2,  1841. 
Evidence.     Dedaratums.     Lost  Instmment.     Affidavit.     Practice.     Interest.     Annuity. 

Bill  by  the  obligee  in  a  bond,  who  had  delivered  it  up,  by  mistake  (as  he  alleged)  to 
one  of  the  co-obligors,  to  recover  the  amount  due  on  it.  The  joint  answer  of  the 
co-obligors  admitted  the  delivery  of  the  bond,  and  that  one  of  them  had  destroyed 
it;  but  traversed  the  allegation  as  to  mistake.  Held  that  declarations  made  by 
the  obligor  to  whom  the  bond  had  been  delivered,  tending  to  prove  the  Plaintiff's 
allegation,  were  admissible  against  the  co-obligor. 

Bill  by  the  obligee  in  a  bond,  who  had  delivered  it  up,  by  mistake  (as  he  alleged),  to 
the  Defendant,  the  obligor,  to  recover  the  amount  due  on  it.  The  answer  admitted 
the  delivery  of  the  bond,  and  that  the  Defendant  had  destroyed  it,  but  traversed 
the  allegation  as  to  mistake.  Held,  at  the  hearing,  that,  as  the  answer  admitted 
the  bond  to  have  been  destroyed,  the  Court  had  jurisdiction ;  notwithstanding 
there  was  not  annexed  to  the  bill  an  affidavit  that  the  bond  was  lost  or  not  in  the 
Plaintiff's  custody. 

Payment  decreed  of  the  arrears  of  an  annuity  secured  by  bond,  with  interest ;  not 
exceeding,  however,  in  the  whole,  the  penalty  of  the  bond. 

In  May  1818,  T.  Bayly,  a  medical  practitioner,  agreed  to  take  James  Bedingfield 
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into  partnership  with  him  for  a  premium  of  £.500,  and  to  retire  from  business  at  the 
end  of  five  years,  in  consideration  of  Bedingfield  paying  him  an  annuity  of  £50  for 
his  life.  Susan  Bedingfield,  the  mother  of  James  Bedingfield,  gave  Bayly  her 
promissory  note  for  securing  the  payment  of  the  premium  by  instalments.  Bayly 
retired  from  business  a  few  months  before  the  five  years  expired,  and,  thereupon,  J. 
Bedingfield  and  his  mother  gave  Bayly  their  joint  and  several  bond,  dated  the  31st 
of  August  1822,  in  the  penalty  of  £500,  for  securing  to  him  the  annuity.  No 
payment  was  made  in  respect  of  the  annuity  after  the  11th  of  November  1842.  In 
November  1825  Mrs.  Bedingfield  called  on  Bayly  and  paid  him  the  last  instal-[36]- 
ment  of  the  premium ;  and  then  he,  intending,  as  it  was  alleged,  to  give  her  the 
promissory  note,  gave  her  the  bond  and  told  her  to  burn  it  when  she  got  home;  which 
she  accordingly  did. 

On  the  11th  of  March  1834  Bayly  died;  and,  in  June  1837,  the  bill  was  filed  by 
his  personal  representative,  against  James  and  Susan  Bedingfield,  alleging  that  Bayly 
gave  the  bond  to  Susan  Bedingfield,  by  mistake,  instead  of  the  promissory  note ;  and 
praying  that,  if  not  destroyed,  it  might  be  delivered  up  to  the  Plaintiff;  or  that  the 
Defendants  might  pay  to  him  the  arrears  of  the  annuity  with  interest. 

James  and  Susan  Bedingfield  put  in  a  joint  and  several  answer,  stating  that 
Bayly  delivered  the  bond  to  the  latter  on  the  occasion  before  mentioned,  and  said, 
emphatically,  and  with  a  peculiar  meaning  in  the  expression  of  his  countenance  : 
"Mrs.  Bedingfield,  as  soon  as  you  get  home,  burn  this;"  and  that  immediately  on 
her  return  home  she  did,  accordingly,  burn  the  bond,  in  the  full  persuasion  that 
Bayly  had  determined  to  perform  a  just  act  and  to'relieve  herself  and  her  son  from 
the  payment  of  the  annuity,  to  the  granting  whereof  they  had  been  induced  by 
Bayly's  having  represented  the  business  to  be  more  profitable  than  it  really  was  : 
that  the  bond,  being  a  paper  of  considerable  size  and  indorsed  on  the  back,  could  not, 
by  any  reasonable  possibility,  have  been  mistaken  by  Bayly  in  the  open  way  in  which 
the  same  was  delivered  by  him  to  her  for  a  promissory  note ;  that,  a  few  days  after 
Bayly  had  delivered  the  bond  to  her,  he  and  his  solicitor,  W.  Ransom,  called  upon  her, 
and,  to  her  great  surprise,  pretended  that  the  bond  had  been  given  to  her  by  mistake, 
and  requested  her  to  give  another  in  its  place ;  to  which  [37]  request  she  refused  to 
accede ;  that  she  never  informed  her  son  of  the  delivering  up  and  destruction  of  the 
bond  imtil  some  time  in  the  year  1836. 

In  support  of  the  bill,  Mr.  Ransom  deposed  as  follows  :  that,  in  November  1825, 
Bayly  informed  him  that,  having  had  occasion  recently  to  search  amongst  his  papers, 
he  had  found,  to  his  great  surprise,  Mrs.  Bedingfield's  note  of  hand,  which  ought  to 
have  been  given  to  her  when  she  paid  him  the  last  money  due  upon  it,  and  that, 
upon  searching  for  her  annuity  bond,  he  was  not  able  to  find  it,  and  was  therefore 
apprehensive  that  he  had  given  it  to  her  by  mistake,  instead  of  the  note.  In  conse- 
quence of  which  Ransom,  at  Bayly's  request,  called  with  him  upon  Mrs.  Bedingfield 
on  or  about  the  15th  of  November  1825,  and  Bayly  then  requested  her  to  let  him  see 
the  paper  which  he  had  delivered  to  her  upon  the  occasion  of  her  paying  him  the 
last  instalment  of  the  premium.  To  which  request  Mrs.  Bedingfield  made  answer 
that  she  could  not  do  so,  as  she  had  burnt  it.  Whereupon  Bayly  said  he  was  sorry 
to  hear  her  say  so,  as  that  paper  was  the  annuity  bond  which  he  had  delivered  to  her 
by  mistake,  instead  of  her  note  of  hand  :  that  Mrs.  Bedingfield  then  declared  that 
immediately  on  her  return  home  she  had  thrown  it  into  the  fire,  and  burnt  it  without 
looking  at  it,  under  the  impression  that  it  was  the  promissory  note,  adding  that,  if 
she  had  been  aware  that  it  was  the  bond,  she  would  have  returned  it :  that  upon  her 
saying  this,  Bayly  requested  her  to  remedy  the  mistake  by  executing  another  bond  ; 
but  which  she  declined  doing.  A  letter  also  of  the  3d  of  December  1825,  from  Mrs. 
Bedingfield  to  Ransom,  was  proved.  It  contained  the  following  passage  :  "  Since  you 
and  Mr.  Bayly  called  upon  me,  I  have  reflected  on  the  business,  and  I  con-[38]-sider 
that  the  destruction  of  the  bond  was  an  accident :  and,  as  I  should  be  sorry  Mr.  Bayly 
should  be  a  sufferer  bi/  the  mistake,  I  shall  never,  directly  or  indirectly,  mention  the 
aflfair  to  my  son  :  therefore  the  annuity  is  as  secure  as  ever."  Another  letter  also  was 
proved  from  Mrs.  Bedingfield  to  Ransom,  dated  the  5th  of  January  1826,  in  which 
she  acknowledged  that  she  had  received  the  promissory  note  which  he  had  sent  to 
her  by  Bayly's  desire. 
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At  the  hearing  of  the  cause  Mr.  G.  Richards  and  Mr.  Pitman,  for  the  Defendants, 
said  that  the  acts  or  the  declarations  of  one  obligor  were  not  evidence  ao-ainst  a  co- 
obligor,  and,  therefore,  the  evidence  above  mentioned  was  not  admissible  as  ao'ainst 
James  Bedingfield.  ° 

Mr.  Knight  Bruce  and  Mr.  Koe,  for  the  Plaintiff.  The  bond  is  proved  to  have 
existed,  and  the  answer  admits  the  fact  of  its  destruction  ;  then  the  declarations  of 
one  of  the  co-obligors  as  to  the  circumstances  of  its  destruction  become  admissible 
against  the  other  co-obligor.  Gilb.  Ev.  edit.  1769,  p.  57  :  Whitcomh  v.  JVhiting 
(Doug.  652) ;  Perham  v.  Eaynal  (2  Bing.  306)  ;  TVyatt  v.  Hodson  (8  Bing.  309) ; 
Burleigh  v.  Stott  (8  Barn.  &  Cres.  36);  Prikhard  v.  Draper  (1  Euss.  &  Myl.  191)- 
NMidge  Prichard  (8  Bligh,  493) ;  Jackson  v.  Fairhank  (2  H.  Black.  3-10)  ;  Saltern  v' 
Melhuish  (Ambl.  247). 

Mr.  G.  Richards,  in  reply.  Declarations  by  one  of  several  persons  mutually 
interested  are  admissible  when  authorised  by  the  nature  [39]  of  the  joint  interest,  as 
in  the  familiar  instance  of  partners  :  but  here  the  act  of  one  obligor  is  tortious  and 
unauthorised  by  the  joint  interest. 

The  Vice-Chanxellor  [Sir  L.  Shadwell].  It  is  not  necessary  to  enter  into  the 
question  how  far  the  declaration  of  one  obligor,  as  to  an  act  to  be  tortious,  would  be 
evidence  against  a  co-obligor. 

Put  this  case  :  a  bond  is  lost  without  saying  anything  about  destruction  ;  but  it 
is  out  of  the  Plaintiff's  possession  and  he  cannot  get  it.  Suppose  one  co-obligor  says : 
"  I  admit  it  is  in  my  possession  :  "  would  not  the  Court  have  jurisdiction  to  make  a 
decree  against  that  obligor  ]  It  would  be  singular  if  the  Court  should  have  the  power 
to  make  a  decree  against  the  one  and  not  against  the  other,  when  the  liability,  if  it 
exists  at  all,  is  joint.  I  cannot  see  why,  in  such  a  case,  a  decree  should  not  be  made 
against  both. 

The  answer  represents  that  the  bond  is  destroyed,  but  says  that  it  was  destroyed 
under  other  circumstances  than  those  alleged  by  the  bill.  There  may  be  a  set  of 
circumstances  stated  as  to  that  by  the  bill,  which,  in  the  Defendant's  view,  it  may  be 
very  material  to  traverse.  But  still  the  joint  and  several  answer  admits  the  destruc- 
tion, though  it  represents  that  it  took  place  under  circumstances  different  from  those 
stated  by  the  bill.  But,  if  the  destruction  is  admitted  to  have  happened  in  any 
manner,  the  Court  has  jurisdiction  and  the  evidence  ought  to  be  admitted  against 
both  the  obligors. 

Another  objection  made  for  the  Defendants  was  that  as  the  only  ground  for  the 
Plaintiffs  suing  in  a  Court  of  Equity  was  that  the  bond  had  been  destroyed,  he  [40] 
ought  to  have  annexed  to  his  bill  an  affidavit  of  that  fact,  or,  at  all  events,  that  the 
bond  was  not  in  his  custody.  In  support  of  that  objection  the  following  authorities 
were  cited  :  Mitf.  on  Plead.  4th  edit.,  pp.  54  and  124  ;  Whitchurch  v.  Golding  (2  P. 
W.  541) ;  JFalmsleij  v.  Child  (1  Vez.  341) ;  Ead  India  Company  v.  Boddam  (9  Ves. 
464) ;  Anon.  (3  Atk.  17) ;  Whitfield  v.  Faiisset  (1  Yez.  387) ;  Mossop  v.  Eadon  (16  Ves. 
430) ;  Macartney  v.  Graham  {ante,  vol.  ii.  285) ;  Hansard  v.  EuUnson  (7  Barn.  &  Cres. 
90)  :  Dormer  v.  Fortcscxie  (3  Atk.  132). 

The  Vice-Ch,\ncellor.  The  answer  admits  the  destruction  of  the  bond.  All 
that  it  disputes  is  the  circumstances  under  which  it  was  destroyed.  If  the  answer 
admits  the  destruction  to  have  taken  place,  no  matter  how,  the  Court  has  jurisdiction ; 
and,  therefore,  the  objection  for  want  of  the  affidavit  must  be  overruled. 

The  objections  having  been  overruled,  the  hearing  of  the  cause  was  proceeded  with ; 
and,  finally.  His  Honor  pronounced  a  decree  declaring  that  the  Plaintiff,  as  Bayly's 
executor,  was  entitled,  by  virtue  of  the  bond,  to  an  annuity  of  £50,  and  ordered  an 
account  to  be  taken  of  the  arrears  of  the  annuity  with  interest  at  £i  per  cent.  ;(1)  and 
the  amount  to  be  found  due  for  principal  and  interest  (not,  however,  exceeding  the 
penalty  of  the  bond)  to  be  paid  by  the  Defendants  to  the  Plaintiff. 

(1)  See  Jexidmne  v.  Agate,  ante,  vol.  iii.  p.  129  ;  Htjde  v.  Price,  ante,  vol.  viii.  p. 
578  ;  and  3  &  4  Will.  4,  c.  42.  The  minutes  of  the  decree  contained  no  direction  for 
the  computation  of  interest :  probably  because  the  arrears  alone  exceeded  the  penalty 
of  the  bond. 
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[41]    Goodman  v.  Coombe.s.     March  8,  1841. 

Practice.     Revivor. 

After  decree,  the  Plaintiff  died  :  and  one  of  the  Defendants  filed  a  bill  of  revivor 
against  his  executors,  but,  for  several  months,  neglected  to  obtain  an  order  to  revive. 
The  Court  gave  the  executors  liberty  to  revive  the  suit,  if  the  Plaintiff  in  the  bill 
of  revivor  should  not  revive  it  within  a  week. 

On  the  29th  of  September  1839  and  after  decree,  W.  Slade,  the  Plaintiff  in  the 
original  suit,  died.  On  the  7th  of  March  of  1840,  Goodman,  one  of  the  Defendants 
in  that  suit,  filed  a  bill  of  revivor  against  his  executors  and  the  other  surviving  parties 
to  the  original  suit,  but  did  not  obtain  on  order  of  revivor.     In  consequence  of  which, 

Mr.  Bagshawe,  for  Slade's  executors,  obtained  an  order,  on  the  21st  of  January 
1841,  on  the  authority  of  an  unreported  case,  Gordon  v.  Bertram.,  Reg.  Lib.  A.  1815, 
fo.  370  and  497,  that' Goodman  should  obtain  an  order  to  revive  within  a  week  after 
the  service  of  the  order  to  be  made  on  the  motion,  or  that  the  Defendants,  Slade's 
executors,  should  be  at  liberty  to  draw  up  the  order. 

On  the  8th  of  March,  Goodman  not  having  obtained  the  order, 

The  Vice-Chancellor  [Sir  L.  Shadwell],  on  the  application  of  Mr.  Bagshawe, 
ordered  the  suit  to  be  revived. 

Reg.  Lib.  A.  1840,  fo.  271  and  501. 

[42]    Stammers  v.  Halliley.    March  5,  1841. 

[S.  C.  5  Jur.  817.] 

JFill.     Construction.    Legacy.     Priority. 

Testator  gave  legacies  to  trustees,  in  trust  for  his  daughters  for  their  separate  use  for 
their  lives,  and,  after  their  deaths,  for  their  children.  By  a  codicil,  after  reciting 
that  he  had  settled  on  his  daughters  fortunes  which  he  was  satisfied  his  property 
would  allow  of  being  increased,  he  gave  to  each  of  them  £500,  which  he  directed 
not  to  be  settled,  but  to  be  paid  to  them.  By  a  second  codicil,  he  gave  to  his  wife 
£3000  in  lieu  of  £1000  which  he  had  given  her  by  his  will.  His  property  proved 
insufficient  to  pay  the  legacies  in  full.  Held,  that  the  legacies  given  by  the  first 
codicil  were  postponed  to  the  legacies  given  to  the  daughters  by  the  will,  and  also 
to  the  legacy  given  to  the  wife  by  the  second  codicil. 

The  bill  in  this  cause  was  filed  by  Martha,  the  wife  of  the  Defendant  Joseph 
Stammers,  by  her  next  friend,  on  behalf  of  herself  and  all  other  the  unsatisfied 
pecuniary  legatees  of  John  Halliley,  her  late  father. 

The  testator,  by  his  will,  dated  the  1st  of  June  1827,  gave  to  his  wife,  Sarah  Halliley, 
the  sum  of  £1000  in  lieu  of  dower,  and  the  sum  of  £4000  to  trustees,  in  trust  for 
the  Plaintiff's  separate  use  for  life,  and  after  her  decease,  in  trust  for  her  children ; 
and  he  gave  sums  of  the  same  amount  upon  like  trusts  for  the  benefit  of  his  four  other 
daughters  and  their  children.  By  a  codicil,  dated  the  28th  of  January  1828,  after 
reciting  that,  by  his  will,  he  had  given  to  or  settled  upon  his  five  daughters  fortunes 
in  money,  which  he  was  satisfied  his  property  would  allow  of  being  increased,  he  gave  to  each 
of  them  the  sum  of  £500,  and  directed  it  to  be  paid  to  them,  with  interest  at  £5  per 
cent.,  without  being  settled  on  them,  by  two  equal  instalments,  one  at  the  expiration 
of  one  year,  and  the  other  at  the  expiration  of  two  years  after  his  death.  The  testator 
made  another  codicil,  dated  the  29th  of  May  1828,  by  which,  after  reciting  that  he 
had,  by  his  will,  given  to  his  wife  a  legacy  of  £1000,  he  revoked  that  legacy,  and 
bequeathed  to  her  a  legacy  of  £3000  in  lieu  of  it. 

The  testator  died  on  the  16th  of  August  1828.  His  assets  having  proved  insufficient 
to  pay  the  legacies  [43]  given  by  his  will  and  codicils,  in  full,  one  question  in  the 
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cause  was  whether  the  legacies  given  by  the  first  codicil  were  to  be  postponed  to 
those  given  by  the  will. 

Mr.  Jacob  and  Mr.  Prendergast,  for  the  Plaintiff,  and 

Mr.  Knight  Bruce  and  Mr.  Elmsley,  for  Defendants  in  the  same  interest,  said  that 
as  the  testator,  in  the  codicil  in  which  he  gave  the  additional  legacies  to  his  dauo-hters, 
had  expressed  his  satisfaction  that  his  property  would  allow  of  the  fortunes  which  he 
had  provided  for  them  by  his  will  being  increased,  he  had  declared,  in  effect,  that  he 
did  not  intend  those  additional  legacies  to  be  paid,  unless  his  property  should  be  more 
than  sufficient  to  pay  the  legacies  given  by  the  will,  in  full.  They  relied  on  The 
Attorney-General  v.  Robins  (2  P.  W.  23). 

Mr.  Girdlestone  and  Mr.  Goulburn,  for  the  Defendant,  Joseph  Stammers,  con- 
tended that  the  legacies  given  by  the  will  and  those  given  by  the  codicils  were  to  be 
"^axA  pari  passu.  They  cited  Beeston  v.  Booth  (i  Madd.  161),  and  Blower  v.  Morret  (2 
Vez.  420),  and  added  that  the  passage  in  the  first  codicil  which  had  been  relied  on  by 
the  Plaintiff's  counsel  expressed  nothing  more  than  what  was  in  the  mind  of  every 
testator  and  was  the  natural  inference  from  the  act  of  giving  legacies ;  for  every 
testator  was  satisfied  that  his  property  would  be  fully  sufficient  to  pay  all  his  legacies  : 
that  the  language  of  the  testator  in  The  Attorney-General  v.  Robins  differed  materially 
from  that  used  by  the  testator  in  the  present  [44]  case ;  for  there  the  testator  said 
merely  that  he  apprehended  that  there  would  be  a  surplus  of  his  personal  estate ;  so 
that  he  expressed  a  doubt  upon  the  subject,  and  it  was  to  be  inferred  that  he  had 
given  the  further  legacies  with  reference  to  that  doubt :  but,  in  the  present  case,  the 
testator  said  that  he  was  satisfied  that  his  property  would  be  more  than  sufficient  to 
pay  the  legacies  given  by  his  will :  that,  at  all  events,  there  was  no  ground  whatever 
for  contending  that  the  legacy  of  £3000  given  by  the  second  codicil  was  to  be  paid  in 
priority  to  the  legacies  given  by  the  first  codicil. 

The  Yice-Chaxcellor  [Sir  L.  Shadwell].  I  have  read  through  the  will  and 
codicils,  and  I  cannot  say  that  I  see  any  substantial  distinction  between  this  case  and 
the  case  of  The  Attorney-General  v.  Robins. 

It  is  observable  that,  in  that  case,  the  M.R  says  that  the  legacies  at  the  latter 
end  of  the  will  were  given  on  the  presumption  that  there  would  be  a  surplus ;  and 
afterwards  he  says  that  the  codicil  must  be  taken  as  part  of  the  will.  But,  in  the 
codicil,  the  testator  provides  for  there  being  a  deficiency ;  which  does  not  shew  that 
he  had  a  very  strong  presumption  or  apprehension  that  there  would  be  a  surplus. 

However,  that  case  is  so  like  the  present  that,  unless  it  involves  some  clear  viola- 
tion of  principle  (which  I  do  not  think  it  does)  I  must  be  bound  by  it. 

Here  the  second  codicil  does  not  increase  the  fund,  nor  does  it  shew  that  the 
testator  had  altered  the  view  which  he  took  of  the  amount  of  his  property  when  he 
made  his  first  codicil.  Indeed  the  second  codicil  con-[45]-firms  (1)  the  first  as  it  stood 
at  the  time,  that  is,  with  the  expression  of  satisfaction  in  it.  Therefore,  if  there  is 
any  distinction  between  this  case  and  The  Attorney-General  v.  Robins,  this  case  is  the 
stronger  one  for  holding  that  the  legacies  given  by  the  first  codicil  are  postponed  to 
those  given  by  the  will,  and  also  to  the  £3000  given  by  the  second  codicil. 

[45]    Upton  v.  Sovnos.    March  8,  1841. 

Practice.     Answer. 

A  Plaintiff  ha\'ing  died  before  the  Defendant  had  answered,  his  representative  filed  a 
bill  of  revivor  and  supplement,  praying  that  the  Defendant  might  answer  it  and 
also  the  original  bill.  The  Defendant  put  in  an  answer,  which  was  intituled  as  his 
answer  to  the  original  bill  of  the  Plaintiff,  "since  deceased."  The  answer  was 
ordered  to  be  taken  off  the  file. 

Before   the   Defendant   had  answered  the  original  bill  the   Plaintiff  died.     His 

(1)  The  second  codicil,  as  set  forth  in  the  brief,  with  which  alone  the  reporter  was 
furnished,  contained  no  express  confirmation  of  the  first. 
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personal  representative  then  filed  a  bill  of  revivor  and  supplement,  praying  that  the 
Defendant  might  answer  it  and  also  the  original  bill.  After  the  suit  had  been 
revived,  the  Defendant  put  in  an  answer,  which  he  intituled  as  his  answer  to  the 
original  bill  of  the  Plaintiff,  "since  deceased."  Mr.  Lowndes  now  moved  that  the 
answer  might  be  taken  off  the  file  for  irregularity.  He  said  that  no  indictment  for 
perjury  could  be  sustained  upon  it.  He  also  referred  to  Vigers  v.  Lord  Audley  {ante, 
vol.  ix.  p.  408). 

Mr.  Renshaw,  contrk,  said  that  the  answer  stated,  in  the  body  of  it,  that  the  suit 
had  been  revived.     He  cited  Sayle  v.  Graham  (ante,  vol.  v.  p.  8). 

[46]  The  Vice-Chancellor  said  that  a  Plaintiff  had  a  right  to  have  an  answer 
rightly  intituled  ;  that  the  answer  which  had  been  filed  purported  to  be  an  answer  in  a 
suit  which  had  wholly  abated,  and,  therefore,  the  title  was  wrong.  But,  as  the  second 
suit  was  described  in  the  notice  of  motion  to  have  been  commenced  by  bill  of  revivor 
only  and  not  by  bill  of  revivor  and  supplement,  His  Honor  made  the  order  without 
costs. 

[46]    Simeon  v.  Davis.    March  9,  1841. 

Practice.     Injunction.     Impertinence.     Answer. 

Exceptions  to  an  answer  for  impertinence  cannot  be  shewn  as  cause  against  dissolving 
a  special  injunction. 

An  injunction  had  been  obtained  exparte.  The  answer  having  been  filed,  a  motion 
was  now  made  to  dissolve  it. 

Mr.  Keene,  for  the  Plaintiff,  shewed  exceptions  taken  to  the  answer  for  imperti- 
nence as  cause  against  dissolving  the  injunction.  He  cited  Raphael  v.  Birdwood 
(1  Swanst.  228). 

Mr.  Jacob,  for  the  Defendant,  said  that  exceptions  to  an  answer,  whether  taken  for 
impertinence  or  for  insulRciency,  could  not  be  shewn  as  cause  against  dissolving  a  special 
injunction:  that,  in  the  case  cited,  the  injunction,  though  said  to  have  been  special, 
could  have  been  nothing  more  than  the  common  injunction  which  bad  been  extended 
to  stay  trial. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  Under  the  new  orders  of  the  Court, 
an  answer  cannot  be  referred,  generally,  for  impertinence,  but  the  matter  [47]  alleged 
to  be  impertinent  must  be  specified  by  way  of  exception.  Why  then  may  not  the 
answer  in  this  case  be  taken  as  an  answer  disregarding  those  parts  of  it  which  have 
been  excepted  to  as  being  impertinent? 

I  see  no  reason  why  this  motion  should  not  be  proceeded  with. 

[47]     Castellain  v.  Blumenthal.     March  9,  1841. 

Practice.     Affidavits.     Injunction. 

On  shewing  cause  against  dissolving  an  injunction,  the  Plaintift'  cannot  read  affidavits 
to  prove  allegations  in  the  bill  of  matters  of  fact,  which  the  answer  neither  denies 
nor  admits. 

An  order  nisi  to  dissolve  the  common  injunction  having  been  made  on  the  comin" 
in  of  the  answer, 

Mr.  Knight  Bruce  and  Mr.  L.  Wigram,  on  shewing  cause  against  the  order  being 
made  absolute,  tendered  an  affidavit  to  prove  allegations  in  the  bill  as  to  which  the 
Defendant  said  he  did  not  know,  nor  could  he  set  forth,  whether  they  were  true  or 
not.  They  cited  Mwgan  v.  Goode  (3  Mer.  10),  Hodgson  v.  Dean  (2  Sim.  &  Stu.  221), 
and  an  unreported  case  of  Ord  v.  White  (since  reported  in  3  Beav.  357),  before  the 
Master  of  the  Eolls  in  the  winter  of  1840,  in  which  the  question  as  to  the  admissi- 
bility of  affidavits  to  substantiate  allegations  in  the  bill,  as  to  which  the  answer  stated 
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that  the  Defendant  was  ignorant,  was  much  discussed  ;  and  the  Master  of  the  Rolls, 
though  he  decided  the  motion  independently  of  the  affidavits,  yet  said  that,  as  the 
point  had  been  much  discussed,  he  would  express  his  opinion  that  the  affidavits  were 
admissible. 

[48]  Mr.  Jacob  and  Mr.  Bacon,  mntra,  objected  to  the  affidavits  being  read,  and 
cited  Barrett  v.  Tickell  (Jac.  15-i). 

The  Yice-Chancellor  [Sir  L.  Shadwell]  said  that  the  opinion  of  the  Master  of 
the  Rolls  was  extrajudicial,  as  he  decided  the  case  independently  of  the  affidavits  : 
that  a  party  who  moved  for  an  injunction,  or  shewed  cause  against  the  dissolution 
of  it  on  an  answer,  was  bound  by  the  answer ;  that  it  had  been  repeatedly  decided, 
and  he  considered  it  as  settled,  that  affidavits  to  ^tovq  facts  as  to  which  a  Defendant 
stated  he  was  ignorant  were  not  admissible,  especially  in  a  case  like  that  before  him, 
in  which  the  Plaintitf  was  shewing  cause  on  merits  confessed  in  the  answer.  His 
Honor  added  that,  in  Hodgson  v.  Dean,  Sir  J.  Leach  seemed  to  think  that  it  was  a 
mere  accidental  omission  to  state  the  fact  as  to  which  the  affidavit  was  received. 


[49]     Turners.  Trelawny.     March  10,  11,  12,  13,  15,  1841. 

[S.  C.  10  L.  J.  Ch.  249 ;  5  Jur.  698.     Distinguished,  Farrar  v.  Farrars,  Limited, 

1888,  40  Ch.  D.  414.] 

Bankrupt.     Assignee.     Purchase  of  Bankrupt's  Property.     Breach  of  Trust.     Principal 
and  Agent.     Laches.     Length  of  Time. 

In  January  1820  A.  and  B.,  who  held  more  than  a  third  of  the  shares  in  a  Cornish 
mine,  which  was  then  a  losing  concern,  and  the  shares  were  of  very  little,  ii  any, 
value,  became  bankrupt.  At  a  meeting  of  the  other  shareholders,  held  in  February, 
at  which  G.,  though  not  then  a  shareholder,  was  present,  it  was  resolved,  in  order  to 
prevent  the  mines  from  being  abandoned  and  the  injury  which  the  neighbourhood 
would  sustain  thereby,  that  a  new  company  should  be  formed,  consisting  of  old 
shareholders  and  of  persons  who  might  be  inclined  to  purchase  shares  in  the  mine, 
and  that,  for  the  security  of  the  latter,  the  mine  should  be  sold  under  a  decree  of 
the  Court  of  Stannaries,  and  the  debts  of  the  mine  paid  with  the  proceeds.  Shortly 
afterwards  G.  was  appointed  assignee  of  the  bankrupts  ;  and  then,  in  order  to  avoid 
the  responsibility  of  continuing  to  hold  their  shares,  he  relinquished  them  under 
counsel's  advice.  Afterwards  the  shares  were  disposed  of  amongst  old  and  new 
adventurers,  and  G.,  who  had  proposed  to  the  trustees  for  the  Defendant,  then  a 
minor,  to  take  some  of  the  shares,  agreed  to  take  eleven,  for  himself  and  friends ; 
and  about  the  same  time  the  trustees  authorized  him  to  take  four  shares  for  the 
Defendant.  The  mine  was  afterwards  sold,  in  the  Court  of  Stannaries,  to  G.,  on 
behalf  of  the  new  company.  The  purchase-money  was  paid  into  Court,  and  then 
applied  to  pay  the  debts  of  the  mine.  Soon  afterwards  the  Defendant  came  of 
age  ;  and  his  agents  paid  G.  for  the  four  shares  at  the  rate  at  which  he  had 
purchased  the  eleven,  and  the  four  shares  were  transferred  into  Defendant's  name. 
The  mine  continued  to  be  a  losing  concern  to  the  new  company  until  after  they 
had  prevailed  on  Defendant,  who  was  the  owner  of  the  freehold,  to  accept  a  sur- 
render of  the  lease  under  which  it  had  been  held,  and  to  grant  a  new  lease  at 
reduced  dues,  and  inclwling  new  mining  ground.  Afterwards  G.  was  removed  from 
the  assigneeship,  and  a  renewed  commission  was  issued,  under  which  the  PlaintiflF 
was  chosen  assignee  of  the  bankrupts. 

Notwithstanding  the  term  granted  by  the  old  lease  had  long  expired,  and  the 
Defendant  had  no  knowledge  of  the  bankruptcy,  and  fifteen  years  had  elapsed 
during  which  there  had  been  a  large  expenditure  on  the  mine,  the  Court  declared 
the  Defendant  to  be  a  trustee  of  his  shares  in  the  mine,  including  the  new  ground, 
and  decreed  him  to  account  for  and  pay  to  the  Plaintiffs  the  profits  thereof. 

This  case  arose  out  of  the  transactions  stated  in  Turner  v.  Hill,  Turner  v.  Tyacke 
and  Tamer  v.  Bor-\5Ql1-lase,  reported  ante,   vol.  xi.  pp.  1,  16   and   17.     Those  cases 
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came  before  the  Court  on  the  argument  of  demurrers,  and,  therefore,  in  the  reports 
of  them,  the  allegations  in  the  bill  were  stated  as  facts.  This  case,  however,  was 
brought  to  a  hearing,  and  therefore  it  will  be  necessary  to  state  the  facts  as  they 
appeared  from  the  evidence  in  the  cause. 

In  and  before  1819,  Messrs.  J.  &  T.  Gundry  were  the  owners  of  more  than  one- 
third  of  the  shares  in  certain  mines  in  Cornwall,  which  were  held  for  terms  of  years 
ending  in  1831,  which  had  been  granted  by  George  Woolcombe  and  George  Leach, 
the  trustees  under  the  will  of  the  Defendant's  late  father.  At  the  end  of  1819,  and 
the  beginning  of  1820,  the  Messrs.  Gundry  were  much  embarrassed  in  their  circum- 
stances, and  were  greatly  indebted  to  the  mines ;  and,  owing  principally  to  their 
embarrassments  and  mismanagement,  the  mines  were  a  losing  concern  ;  and  there  was 
reason  to  apprehend  that  the  working  of  them  must  cease. 

In  the  early  part  of  January  1820  the  late  Mr.  Grylls,  who  was  a  gentleman  of 
considerable  influence  and  property  in  the  neighbourhood,  exerted  himself  to  keep 
the  mines  in  work,  as  they  afforded  employment  to  a  great  number  of  labourers,  and 
tended  to  promote  the  trade  of  the  neighbouring  town  of  Helston.  Accordingly,  on 
the  6th  of  January  1820,  he  wrote  to  Mr.  Henry  Woolcombe,  the  solicitor  to  the 
trustees,  stating  that  the  mines  could  not,  at  the  then  price  of  tin,  be  worked  so  as  to 
do  more  than  pay  their  expenses,  that  the  trustees  must  feel  the  necessity  (if  they 
could  not  give  immediate  assistance)  of  promising  that  the  matter  should  be  taken 
into  consideration  as  soon  as  the  De-[51]-fendant,  the  tenant  in  fee  under  the  will 
(but  who  was  not  then  quite  of  age),  should  attain  twenty-one,  and  that  an  abate- 
ment in  the  dues  payable  for  the  mines  would  induce  the  adventurers  to  continue  the 
working  of  them  with  spirit. 

On  the  20th  of  January  1820  a  commission  issued  against  Thomas  Gundry,  and 
on  the  same  day  a  commission  issued  against  John  Gundry,  under  which  they  were 
found  bankrupts  respectively.  On  the  24th  of  the  same  month  a  joint  commission 
issued  against  them,  under  which  also  they  were  declared  bankrupts. 

On  the  5th  of  February  1820  a  meeting  of  the  adventurers  was  held,  at  which 
Grylls,  though  he  had  then  no  interest  in  the  mines,  was  present ;  and  it  was  then 
resolved,  as  the  only  measure  that  could  prevent  the  mines  from  stopping,  that  at 
least  one-half  of  them  should  be  offered  for  sale  at  the  price  of  £500  per  share  ;  and, 
in  case  that  one-half  could  be  disposed  of  at  that  rate,  it  was  proposed  far  the  security 
of  the  new  adventurers,  that  the  mines,  materials,  and  halvans  should  be  sold  by  the 
decree  of  the  Vice-Warden  of  the  Stannaries,  and  entered  upon  as  on  the  1st  of 
February  then  instant,  clear  of  all  debts  and  demands  contracted  before  that  day  ;  that  the 
amount  of  shares  to  be  sold  to  new  adventurers  should  be  paid  into  the  Vice- Warden's 
Court ;  that  the  sum  which  might  be  raised  from  John  Gundry's  shares  should  be 
appropriated  to  pay  the  amount  due  from  the  mines  to  the  end  of  October  then  last ; 
that  the  old  adventurers  who  should  continue  their  shares  should  give  an  undertaking 
to  the  Vice- Warden  to  pay  their  proportions  of  the  deficiency  which  might  remain 
due  from  John  Gundry,  after  the  produce  of  his  shares  should  have  been  appropriated 
as  above  ;  that  commu-[52]-nication  should  be  made  to  Mr.  Grylls  respecting  the 
purchase  of  the  half  of  the  mines  agreed  to  be  offered  for  sale,  and  that  he  should  be 
requested  to  correspond  with  such  persons  as  might  be  willing  to  become  purchasers 
thereof,  and  that  the  adventurers  present  at  the  meeting  would  endeavour  to  dispose 
of  some  part  thereof  amongst  their  friends. 

Mr.  Grylls  did  not  sign  these  resolutions ;  but,  in  consequence  of  them,  he  applied 
to  several  persons  to  take  shares  in  the  mines  ;  but  neither  he  nor  any  of  the 
adventurers  could  then  dispose  of  any  of  the  shares. 

On  the  15th  of  February  1820  Grylls  and  Charles  Read  were  chosen  assignees  of 
John  Gundry's  separate  estate  ;  and  the  creditors  present  on  that  occasion  authorized 
the  assignees  to  relinquish  J.  Gundry's  shares  in  the  mines  to  the  other  adventurers. 

On  the  16th  of  February  1820  another  meeting  of  the  adventurers  was  held,  at 
which  also  Grylls  was  present ;  and  it  was  then  resolved  that  the  principal  creditors 
of  the  mines  should  then  immediately  petition  the  Vice- Warden  of  the  Stannaries  for 
a  decree  to  procure  the  payment  of  the  sums  due  to  them  ;  and  that  they  should 
represent  to  the  Vice- Warden  at  the  same  time  that  there  was  a  great  number  of 
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other  creditors,  and  request  him  to  appoint  a  day  for  the  proof  of  their  claims  before 
his  secretary,  with  a  view  to  have  a  decree  for  the  sale  of  the  mines,  materials,  and 
halvans,  for  the  purpose  of  defraying  the  whole  sum  which  might  be  due  ;  that  the 
Vice-Warden  should  be  then  petitioned  for  a  decree  to  sell  the  mines,  &c.,  in  one  lot; 
that  the  proceeds  of  the  sale  should  be  paid  into  the  Vice-Warden's  Court,  and  be 
considered  in  precisely  the  same  situation  with  respect  to  the  claims  of  the  creditors 
as  [53]  the  mines,  &c.,  would  have  been  if  no  sale  had  taken  place. 

On  the  18th  of  February  1820  Grylls  and  Read  were  chosen  assignees  of  Thomas 
Gundry's  separate  estate,  and  on  the  23d  of  the  same  month  they  were  chosen 
assignees  of  J.  &  T.  Gundry's  joint  estate. 

On  the  18th  of  that  month  Grylls  and  Read  relinquished  to  the  continuing 
adventurers  the  shares  of  both  John  and  Thomas  Gundry  in  the  mines,  in  order,  as 
the  answer  alleged,  to  protect  themselves  from  the  future  responsibility  which  they 
would  have  incurred  to  a  great  extent  if  they,  as  assignees  of  insolvent  estates,  had 
continued  adventurers  in  the  mines,  and  from  which  they  had  no  prospect  of  being 
otherwise  relieved,  after  the  refusal  of  so  many  persons  to  take  shares  in  the  mines : 
for,  as  the  Defendant  believed,  the  produce  of  the  mines  did  not  then  pay  the  expenses 
thereof,  and  the  debt  on  them  then  exceeded  the  value  thereof  and  of  the  property 
belonging  thereto. 

On  the  23d  of  February  1820  another  meeting  was  held  (at  which  also  Grylls 
was  present)  between  the  old  adventurers  and  persons  who  had  then  proposed  to 
become  new  adventurers  in  the  mines,  for  the  purpose  of  coming  to  an  arrangement 
as  to  the  terms  upon  which  the  new  adventurers  were  to  take  up  their  shares  ;  and  it 
was  then  resolved  that  four  persons  should  be  appointed  to  value  the  materials, 
halvans,(l)  &c.,  on  the  mines,  two  by  the  old  and  two  by  the  proposed  adventurers, 
and  that  the  mines  (1)  should  be  sold  at  the  valuation  to  be  so  made  ;  and  such  of 
the  parties  as  were  old  adventurers  agreed  to  take  such  additional  shares  as  were  set 
[54]  opposite  their  respective  names,  and  such  of  them  as  intended  to  become 
adventurers  to  take  such  shares  as  should  beset  opposite  their  respective  names  :  and 
it  was  further  resolved  that  immediate  measures  should  be  taken  to  induce  the  Vice- 
AVarden  to  grant  a  decree  for  the  sale  of  the  mines,  in  order  to  pay  the  debts  due  in 
January  then  last  :  and  that,  in  case  of  such  sale  at  the  valuation  above  mentioned, 
or  at  any  higher  sum,  the  purchase-money  should  be  paid  into  the  Vice- Warden's  Court, 
and  be  considered  precisely  in  the  same  situation  with  respect  to  the  responsibility  of 
the  then  adventurers  as  the  mines,  materials,  \"c.,  would  have  been  in  if  no  such  sale 
had  taken  place. 

Grylls  signed  these  resolutions  as  taking  three  shares ;  and  on  the  29th  of 
February  he  wrote  a  letter  to  Henry  Woolcombe,  as  the  solicitor  to  the  Defendant's 
trustees,  enclosing  the  last-mentioned  resolutions,  and  stating  that  some  of  the  shares 
which  had  been  relinquished  had  been  taken  ;  but  he  despaired  of  finding  persons  to 
take  the  remaining  shares,  and  that  the  consequence  would  be  that  the  working  of  the 
mines  must  stop,  which  would  be  very  injurious  to  the  Defendant's  interest  and  to 
the  neighbourhood. 

On  the  8th  of  March  1820  Grylls  wrote  another  letter  to  H.  Woolcombe,  propos- 
ing that  three  shares  should  be  taken  for  the  Defendant.  On  the  11th  of  March  H. 
Woolcombe  wrote,  in  answer,  that  he  would  desire  a  person  named  Davey  to  visit 
the  mines,  and  that,  if  he  recommended  the  trustees  to  purchase  the  three  shares, 
they  would  do  so,  provided  that  Grylls  could  advance  the  money  and  not  require 
payment  until  September  then  next.  H.  Woolcombe  wrote  to  Davey  accordingly  ; 
and,  on  the  loth  of  March,  Davey's  son  answered  the  [55]  letter  for  his  father  (who 
was  absent  in  Wales),  saying  that  he  had  shewn  H.  Woolcombe's  letter  to  Captain 
William  Francis,  who  had  lately  inspected  the  mines  for  some  gentlemen  in  the 
neighbourhood,  and  that  Francis  thought  it  was  doubtful  whether  the  mines  could 
pay  their  way,  but  that  it  would  be  advantageous  to  the  lord  (meaning  the  Defendant) 
if  it  should  be  the  means  of  continuing  the  working  of  the  mines,  as  the  dues  would 
more  than  pay  the  probable  loss  on  the  three  shares. 

In  the  interval  between  the  23d  of  February  and  the  22d  of  March  1820,  Grylls 

(1)  So  in  brief. 
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prevailed  on  several  of  the  persons  who,  by  the  resolutions  of  the  23(1  of  February, 
had  agreed  to  take  shares,  to  take  further  shares  in  the  mines  ;  and  on  the  22d  of 
March  another  meeting  was  held,  at  which  the  persons  present  agreed  to  take  such 
shares  as  were  set  opposite  to  their  respective  names  on  the  conditions  expressed  in 
the  resolutions  of  the  23d  of  February  ;  and  Grylls  signed  the  resolutions  of  the  22d 
of  March,  as  taking  eleven  shares,  "for  self  and  friends." 

About  this  time,  but  when  in  particular  did  not  appear,  Henry  Woolcombe 
authorized  Grylls  to  take  four  shares  for  the  Defendant. 

On  the  23d  of  March  an  amicable  suit  was  instituted  in  the  Vice-Warden's  Court 
by  certain  creditors  of  the  mines  against  several  of  the  adventurers,  and  also  against 
Grylls  and  Read  as  the  assignees  of  the  bankrupts,  in  pursuance  of  the  arrangement 
which  had  been  made  at  the  meetings  before  mentioned. 

On  the  20th  of  April  1820  Grylls,  by  the  advice  of  counsel  and  with  the  consent 
of  the  creditors  of  the  [56]  bankrupts  present  at  a  meeting,  relinquished  the  shares 
of  the  bankrupts  in  the  mines  and  in  the  materials,  halvans  and  other  property 
belonging  thereto,  the  previous  relinquishment  of  the  18th  of  February  having 
extended  to  the  mines  only.  Other  adventurers  also  relinquished  their  shares  in  the 
mines,  some  at  the  same  time,  and  some  previously  ;  and  one  of  them,  who  held  four 
shares,  relinquished  them  in  September  1821. 

On  the  25th  of  April  1820  the  separate  commissions  against  John  and  Thomas 
Gundry  were  superseded. 

On  the  9th  of  May  the  suit  in  the  Vice-Warden's  Court  was  heard  ;  and  a  decree 
was  made  directing  the  mines,  materials,  &c.,  to  be  sold  for  the  payment  of  the  debts 
due  to  the  creditors  of  the  mines.  On  the  2d  of  June  1820  Grylls  was  authorized 
by  the  adventurers  to  attend  at  the  sale  and  to  purchase  the  mines,  &c.,  on  their 
behalf  for  £18,000.  The  sale  under  the  decree  was  advertised  for  the  5th  of  June  ; 
but  owing  to  some  misunderstanding  it  did  not  take  place  until  the  following  day. 
Grylls  was  the  only  bidder  at  it,  and  the  mines  were  knocked  down  to  him  for 
£18,000.  That  sum  was  afterwards  paid,  in  obedience  to  an  order  of  the  Court,  into 
a  bank,  and  applied  in  payment,  as  far  as  it  would  extend,  of  the  debts  due  from  the 
mines. 

The  Defendant  attained  21  in  June  1820,  and  in  November  following  his  agents 
paid  to  Grylls  the  price  of  the  four  shares  which  he  had  purchased  for  the  Defendant ; 
and  those  shares  were  then  transferred  in  the  cost-book  of  the  mines  from  Gryll's 
name  to  the  Defendant's.  In  1829  Grylls  and  Read  were  removed  from  being 
assignees  under  an  order  made  in  the  bank-[57]-ruptcy,  and  a  new  commission  was 
issued,  under  which  the  Plaintiff  and  two  other  persons,  since  deceased,  were  chosen 
assignees  of  the  bankrupts'  estates.     In  1834  Grylls  died. 

The  bill,  which  was  filed  in  September  1835,  contained  allegations  tending  to  impute 
fraudulent  and  improper  motives  to  Grylls  in  engaging  in  the  transactions  above 
mentioned  ;  and  it  charged  that  the  mines  had  been,  from  the  commencement  of 
those  transactions  and  still  were,  very  profitable  ;  and  that  the  eleven  shares  which 
Grylls  had  purchased  were  part  of  the  shares  of  the  bankrupts  ;  that  Grylls  purchased 
those  shares  when  he  was  assignee  of  the  bankrupts,  and  that  the  Defendant  purchased 
his  four  shares,  part  of  the  eleven,  through  the  means  of  Grylls,  and  that  Grylls 
purchased  those  four  shares  for  the  Defendant's  benefit,  having  been  authorized  so  to 
do  as  before  mentioned. 

The  bill  prayed  that  the  Defendant  might  be  declared  to  be  a  trustee  of  the 
four  shares  for  the  Plaintiff,  and  might  be  decreed  to  transfer  them  to  the  Plaintiff, 
and  to  account  for  and  to  pay  him  the  profits  thereof  from  June  1820. 

The  Defendant  said  in  his  answer  that  he  had  not,  nor,  as  he  believed,  had  the 
trustees  of  his  late  father's  will,  or  either  of  them,  nor,  as  he  believed,  had  Henry 
Woolcombe,  at  or  before  the  time  when  he  took  to  his  four  shares,  or  at  or  before  the 
time  when  the  purchase-money  was  paid  for  the  same,  any  notice  or  information  of 
the  circumstances  alleged  in  the  bill  to  have  attended  the  sale  of  the  mines,  or  of  any 
circumstances  whatsoever  whereby  such  sale  or  the  title  of  purchasers  under  the  same 
could  be  impeached,  and  that  he  considered  the  transaction  as  being  the  formation  of 
a  [58]  new  company  of  adventurers,  the  old  company  being  unable  to  carry  on  the 
mines.     The  answer  further  stated,  and  there  was  evidence  tending  to  shew  that  the 
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mines  continued  to  be  a  losing  concern  for  a  considerable  time  after  the  new 
adventurers  became  concerned  therein  ;  and  that  they  sustained  a  loss  thereby 
of  upwards  of  £5000  ;  that,  from  representations  made  to  the  Defendant,  he  was 
satisfied  that,  unless  he  consented  to  reduce  the  dues  and  to  grant  new  setts  at 
reduced  dues,  including  additional  mining-ground,  the  mines  could  not  be  carried  on 
and  would  be  abandoned;  wherefore  he  agreed  to  grant  and  did,  in  December  1821, 
grant  new  leases  or  setts  to  the  adventurers  by  which  not  only  reduced  dues  were 
reserved  to  him,  but  additional  mining-ground  was  granted  ;  that,  on  the  granting  of 
the  new  leases  or  setts,  the  former  ones  which  would  have  expired  in  March  1831 
were  delivered  up,  and  that  in  consequence  thereof  and  of  discoveries  which  had  been 
made  of  valuable  tin  and  copper  ore,  the  mines  comprisedin  the  new  setts  (in  the  working 
of  which  and  in  making  the  discoveries  therein  considerable  expenses  had  been 
incurred  by  the  new  adventurers)  had  since  July  1822  become  productive  and 
profitable ;  but  the  Defendant  believed  that  the  loss  which  he  had  sustained  by 
reducing  the  dues  reserved  to  him  by  the  old  setts  greatly  exceeded  the  profits  of  his 
shares  down  to  the  time  when  the  old  setts  expired. 

Mr.  Jacob,  Mr.  Ct.  Richards  and  Mr.  Follett,  for  the  Plaintiff.  In  February  and 
March  1820  Mr.  Grylls  wrote  to  Mr.  Henry  Wooleombe,  who  was  the  solicitor  to 
Mr.  Leach  and  Mr.  "Woolcombe,  the  trustees  of  the  Defendant's  property,  and 
represented  that  it  would  be  ad-[59]-vantageous  to  the  Defendant  for  the  trustees  to 
take  shares  in  the  mines  on  his  account.  Mr.  H.  Woolcombe  was,  at  first,  disinclined 
to  involve  his  clients  in  any  risk ;  but  after  some  further  correspondence  with  Mr. 
Grylls,  he,  on  behalf  of  the  trustees,  instructed  a  person  named  Davey  to  examine 
the  mines  and  to  report  to  him  as  to  the  expediency  of  taking  shares  in  them. 
Davey 's  son  answered  the  letter ;  and  in  consequence  of  the  advice  contained  in  it, 
Mr.  H.  Woolcombe  instructed  Grylls  to  take  four  shares  for  the  Defendant.  Whilst 
this  was  going  on,  a  meeting  of  the  intended  shareholders  took  place  on  the  22d  of 
March  1820,  and  Grylls,  who  had  previous!}'  taken  only  three  shares,  agreed  to  take 
11  shares  in  the  mines  :  and  signed  the  resolutions  enteied  into  at  that  meeting  as  a 
purchaser  of  those  shares  for  himself  and  friends.  Then,  in  pursuance  of  the  plan 
which  had  been  previously  formed  for  making  a  title  to  the  mines  through  the 
medium  of  a  sale  in  the  Vice- Warden's  Court,  an  amicable  suit  was  instituted  in  that 
Court  by  a  creditor  of  the  Gundrys,  the  bankrupts  ;  and  Grylls  having  previously 
relinquished  the  shares  of  the  bankrupts  in  the  mines  (without,  however,  having 
apprised  the  creditors  of  his  intention  so  to  do),  the  mines  were  sold  under  the  Vice- 
Warden's  decree.  Grylls  was  the  only  person  who  bid  at  the  sale,  and  he,  in  pursu- 
ance of  a  previous  arrangement  with  some  of  his  co-adventurers,  purchased  the  mines 
for  £18,000.  Grylls  advanced  the  money  for  the  purchase  of  the  Defendant's  four 
shares,  and  was  afterwards  repaid  it.  Those  shares  for  some  time  stood  in  Grylh's 
name  ;  but  after  a  short  time  they  were  transferred  into  the  Defendant's  name  ;  and 
the  Defendant  has,  from  time  to  time,  received  his  share  of  the  profits.  At  the  time 
when  those  transactions  took  place,  Grylls  was  standing  in  the  situation  of  assignee 
of  the  Gundrys,  who  had  been  the  proprietors  of  nearly  one-[60]-half  of  the  shares  in 
the  mines ;  and  everything  that  was  done  with  respect  to  the  Defendant  was  done 
through  the  agency  of  Grylls.  He  took  the  shares  and  managed  the  whole  business 
for  the  Defendant;  so  that,  whatever  interest  the  Defendant  acquired  in  the  mines 
was  acquired  by  a  dealing  carried  on  by  the  agency  of  the  individual  who  was  the 
assignee  of  the  bankrupts'  estates  ;  and  therefore  the  Defendant  cannot  be  allowed  to 
retain  any  benefit  acquired  thereby.  In  1825  the  creditors  of  the  bankrupts  began 
to  complain  ;  and  a  petition,  Ej-  parte  Badcock  (Mont.  &  Macar.  231),  was  presented, 
in  the  bankruptcy,  to  the  Lord  Chancellor :  and  his  Lordship  ordered  Grylls  to 
relinquish,  for  the  benefit  of  the  bankrupts'  estate,  the  shares  in  the  mines  which  he 
continued  to  hold,  and  that  he  and  Read,  who  was  his  co-assignee,  should  be  removed 
and  new  assignees  appointed.  The  case  of  B.i-  parte  Bennett  (10  Ves.  381),  to  which 
the  Lord  Chancellor  refers  in  his  judgment,  is  one  which  applies  very  closely  to  the 
present  case.  There,  a  purchase  of  a  bankrupt's  property  was  set  aside,  because 
one  of  the  commissioners  had  bid  for  it  and  purchased  it  on  behalf  of  a  third  person, 
although  he  merely  repeated  the  words  that  had  been  put  into  his  mouth  by  the 
agent  for  the  purchaser,  who   had   been   suddenly  called  out  of  the  auction-room. 
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That  case  applies  directly  to  the  present.  Neither  the  Defendant  nor  his  trustees 
had  anything  to  do  with  this  matter,  except  through  the  agency  and  trusteeship  of 
Mr.  Grylls. 

It  is  immaterial  whether  the  transaction  was  a  purchase  of  the  shares  of  the  bank- 
rupts ;  or  whether  it  was  a  purchase  and  an  acquisition  of  property  in  which  the 
bankrupts  were  interested ;  if  it  was  obtained  by  means  of  the  bankrupt's  property, 
by  means  of  a  surrender  of  [61]  it  through  the  agency  of  the  assignee,  and  by  his 
power  and  authority.  For  the  same  principle  applies  whether  it  is  a  simple  purchase, 
or  whether  it  is  any  other  transaction  by  which  profit  is  acquired  by  the  assignee  or 
his  friends  for  whom  he  is  acting.  It  is  not  necessary  to  shew  that  the  property 
which  the  assignee  has  got  is,  specifically,  a  part  of  the  bankrupt's  property.  For 
example,  if  an  assignee  has,  in  his  character  of  assignee,  a  leasehold  estate,  or  is  in 
possession  of  property  as  tenant  from  year  to  year,  and  makes  an  arrangement  with 
the  landlord  by  which  he  obtains  a  new  lease  on  surrendering  the  interest  which  he 
has  as  assignee ;  then,  what  he  has  got  for  himself  is  something  different  from  what 
the  bankrupt  had  ;  but  still  he  has  got  it  through  his  position  as  assignee,  and  by  the 
surrender  of  that  which  was  before  in  the  bankrupt :  and  in  such  a  case  he  will  be 
declared  a  trustee  of  the  whole  of  that  which  he  has  thus  acquired,  and  not  merely  of 
the  few  years  of  the  bankrupt's  term  which  remained  unexpired.  One  of  the  late 
cases  in  which  this  or  a  similar  principle  was  acted  upon  was  certainly  a  very  strong 
case  :  Greenlaw  v.  King  (3  Beav.  -19).  There  the  incumbent  of  a  parish  had  power  to 
raise  money  by  annuity,  with  the  consent  of  the  Bishop  of  the  Diocese,  for  the 
purpose  of  rebuilding  the  parsonage-house.  He  tried  to  borrow  the  money,  but 
nobody  would  lend  it  to  him  except  at  nine  per  cent.  The  bishop,  however,  advanced 
him  the  money  at  a  lower  rate.  The  bishop  and  the  incumbent  both  died  ;  and  the 
new  incumbent  filed  a  bill  against  the  bishop's  executors,  to  set  aside  the  transaction  ; 
and  it  was  set  aside.  So  in  Cook  v.  Colling  ridge  (Jac.  607),  and  JFedderhurn  v.  IVedder- 
ht,rn  (2  Keen,  722;  and  4  Myl.  &  Cr.  41),  transactions  by  means  [62]  of  which 
executors  had  acquired  a  benefit  from  the  property  of  their  testators  were  set  aside, 
and  the  executors  were  decreed  to  account  for  the  profits  which  they  had  derived  from 
the  transactions. 

The  judgments  of  the  Lord  Chancellor  in  Ex  parte  Badcock  and  Ex  parte  Ch-ylls 
(2  Deac.  &  Chitty,  290)  involve  the  whole  of  the  principle  which  we  are  contending 
for :  because  Grylls  was  declared  a  tiustee  of  those  shares  which  he  took  for  his 
friends,  and  which  they  declined  to  adopt,  and  also  of  those  which  they  returned  to 
him,  inasmuch  as  they,  taking  the  shares  through  his  agency  and  trusteeship,  could 
not  have  retained  them. 

Among  the  different  points  relied  on  by  the  Defendant  in  his  answer,  one  is  the 
length  of  time  during  which  he  has  been  allowed  to  enjoy  the  profits  of  his  shares. 
The  Court  will  have  noticed  that,  during  a  period  of  nine  years  from  the  bankruptcy, 
the  bankrupts'  affairs  were  under  the  management  of  the  gentleman  who  was  princi- 
pally concerned  in  the  transactions  to  which  this  suit  relates.  The  petition  for  the 
removal  of  Grylls  and  Read  from  the  assigneeship  was  presented  in  1825.  They 
oppo.sed  that  petition  most  vigorously,  so  that  it  was  not  until  some  time  in  the  year 
1829  that  the  Lord  Chancellor's  order  for  their  removal  and  for  the  choosing  of  new 
assignees  was  made  ;  and  the.  choice  of  new  assignees  was  then  delayed  in  consequence 
of  a  renewed  commission  being  to  be  taken  out.  Afterwards,  the  new  assignees  were 
involved  in  the  proceedings  on  Mr.  Grylls's  petition,  which  did  not  terminate  until 
1832  or  1833:  and  in  1835  the  present  bill  was  filed;  which  is  much  within  the 
time  [63]  allowed  for  suing  in  equity.  The  Defendant,  too,  in  consequence  of  the 
litigation  in  the  bankruptcy  which  had  been  going  on  for  so  many  years,  must  long 
since  have  had  notice  that  the  transaction  respecting  the  purchase  of  his  shares  was 
one  which  was  subject  to  be  impeached. 

Lastly,  if  Mr.  Trelawny  is  to  account  at  all  for  the  profits  of  his  shares,  the 
account  must  be  taken  not  merely  from  six  years  before  the  filing  of  the  bill,  but 
from  the  time  when  his  shares  were  purchased.  For  this  is  a  case  to  which  the  rule 
founded  on  the  Statute  of  Limitations  does  not  apply.  It  is  a  case  which  a  Court  of 
Equity  considers  as  a  breach  of  trust,  and,  therefore,  the  account  must  commence  in 
1820.     Wilsm  v.  Moore  (1  Myl.  &  Keen,  126  and  337). 
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Sir  William  FoUett,  Mr.  Knight  Bruce,  Mr.  Sharpe  and  Mr.  Steere,  for  the  Defen- 
dant. The  ground  on  which  the  Plaintiff  rests  his  claim  to  the  relief  sought  is  that 
Mr.  Grylls,  one  of  the  persons  who  acted  in  forming  the  new  company  of  shareholders, 
was  the  assignee  of  the  Gundrys,  who  had  held  a  considerable  portion  of  the  shares '; 
but  it  is  impossible  to  contend  with  success  that  the  doctrines  of  a  Court  of  Equity 
can  allow  a  Plaintiff  to  unrip,  after  so  great  a  lapse  of  time,  a  transaction  which  is 
proved  to  have  been  perfectly  fair  and  honest,  and  to  have  proceeded  from  the  best 
of  motives.  It  is  in  evidence  in  the  cause  that  Grylls  accepted  the  office  of  assignee 
unwillingly,  and  in  compliance  only  with  the  urgent  solicitations  of  the  creditors. 
There  is  no  imputation  against  him  or  any  other  party  to  the  transaction  ;  they  acted 
bona  fide  [64]  and  from  the  purest  motives.  If  they  had  not  taken  upon  themselves 
the  management  of  the  mines,  the  working  of  them  must  have  ceased ;  which  would 
not  only  have  occasioned  a  great  sacrifice  of  property,  but  would  have  thrown  many 
persons  out  of  employment,  and  have  caused  great  injury  to  the  neighbouring  town 
of  Helston.  The  relinquishment  of  the  bankrupts'  shares  in  the  mines  by  the 
assignees  was  a  right  and  proper  act ;  it  was  done  with  the  advice  of  counsel ;  and 
was  the  necessary  consequence  of  the  bankruptcy  of  the  Gundrys,  and  of  the  circum- 
stances under  which  the  mines  were  placed  at  that  time  ;  for  they  were  then  a  losing 
concern,  and  the  Gundrys  were  greatly  indebted  to  them.  Other  shareholders  also 
relinquished  their  shares.  By  the  relinquishment,  the  interest  which  the  bankrupts 
bad  in  the  mines  was  put  an  end  to.  The  evidence  shews  that  that  measure  was  not 
adopted  with  a  view,  as  has  been  stated,  to  carry  into  effect  the  plan  of  forming  the 
new  company.  None  of  the  Plaintiff's  witnesses  state  that  it  was  adopted  for  that 
purpose,  or  that  the  shares  of  the  bankrupts  could  have  been  sold,  or,  indeed,  that  any 
other  course  than  that  of  relinquishment  could  have  been  taken  with  respect  to  them. 
There  is  no  evidence,  as  there  was  in  Ex  parte  Bennett,  that  the  shares  were  sold  for 
less  than  their  value ;  on  the  contrary,  it  is  proved  that  they  were  absolutely  unsale- 
able ;  and  the  assignees  relinquished  them,  in  order  to  avoid  any  further  loss.  It  is 
proved  also  that,  for  18  months  after  the  formation  of  the  new  company,  the  mines 
continued  to  be  a  losing  speculation,  and  that  in  those  18  months  a  loss  of  above 
£5000  had  been  incurred.  We  find,  too,  that  a  gentleman  who  held  four  shares 
relinquished  them  at  that  time,  although  be  was  not  indebted  to  the  mines.  It  is 
evident,  therefore,  that  the  relinquishment  by  the  assignees  was  [65]  not  a  colourable 
act ;  but  was  one  which  it  was  their  duty  to  do.  Besides,  the  bankrupts  owed  a  very 
large  debt  to  the  mines,  to  which  their  shares  were  subject ;  it  was  quite  impossible, 
therefore,  that  their  shares  could  have  been  turned  to  any  advantage  for  their  estate. 
Lord  Lyndhurst,  when  the  case  was  brought  before  him  in  Ex  parte  Badcock,  said  that 
whether  the  creditors  were  or  were  not  consulted  as  to  the  expediency  of  relinquishing 
the  shares  was  a  matter  of  controversy  ;  but  that  it  was  clear  that  the  relinquishment 
was  known  to  the  creditors,  and  that  they  did  not  object  to  it.  Now,  it  appears  from 
the  evidence  in  this  cause  that  the  assignees  did  consult  the  creditors  present  at  a 
meeting  held  on  the  20th  of  April  1820,  and  desire  their  opinion  upon  the  steps  to  be 
taken  with  respect  to  the  bankrupts'  shares ;  and  that  the  creditors  decided  that  the 
shares  should  be  relinquished.  It  is  evident,  therefore,  that  the  shares  were  then 
considered  to  be  worth  nothing  to  the  bankrupts'  estate.  Lord  Lyndhurst  further 
says  that,  considering  that  the  mines  could  not  be  made  immediately  available  or 
beneficial  to  the  estate,  the  assignees  were  not  bound,  in  point  of  law  and  of  strict 
propriety,  to  incur  personal  responsibility  by  continuing  the  works,  and  that,  looking 
at  this  transaction  singly,  they  were  justified  in  what  they  did.  If  then  the  relin- 
quishment was  a  right  and  proper  act,  one  which  it  was  the  duty  of  the  assignees  to 
do,  and  which  was  done  by  them  with  the  consent  of  the  creditors,  on  what  ground 
can  the  Plaintiff  be  entitled  to  the  relief  which  he  asks ;  for,  by  the  relinquishment, 
the  interest  of  the  bankrupts  was  entirely  gone  ?  Since  that  act  was  done,  there  has 
been  a  great  lapse  of  time ;  nothing,  however,  has  occurred  or  could  have  occurred  to 
render  the  transaction  invalid.  It  is  true  that  the  mines  have  become  profitable  in 
the  [66]  hands  of  the  new  company;  but  from  what  causes?  In  December  1821 
the  company  surrendered  the  old  setts  and  obtained  new  ones,  having  prevailed  on 
the  lord  of  the  soil,  that  is  the  Defendant  himself,  to  reduce  his  tolls  one-half,  and  to 
grant  to  them  additional  ground.     They  have  sunk  new  shafts,  made  new  levels, 
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erected  new  engines  and  worked  the  mines  in  a  more  scientific  manner  than  the 
Gundrys  did  ;  and  they  have  expended  nearly  £8000  in  so  doing.  Under  these 
circumstances,  will  this  Court  set  aside  a  transaction  which  took  place  15  years  before 
the  bill  was  filed,  and  make  the  Defendant  account  for  the  profits  which  he  has 
received  1 

We  now  come  to  a  very  important  question  in  this  case,  and  that  is,  supposing, 
for  a  moment,  that  this  Court  should  consider  the  relinquishment  as  part  of  the 
transaction,  or  that  there  were  circumstances  relating  to  the  relinquishment  which 
rendered  it  possible  to  set  aside  the  transaction  as  against  the  assignees  or  any 
person  immediately  connected  with  the  bankrupts,  can  that  be  done  as  against  a  person 
standing  in  the  situation  of  Mr.  Trelawny?  The  mines  were  beginning  to  fail,  and 
there  was  good  ground  for  apprehending  that  they  would  cease  to  be  worked.  His 
trustees  at  first  declined  to  take  any  shares  in  the  mines ;  but,  after  the  report  which 
they  received  from  Davey,  whom  they  had  sent  to  examine  the  mines,  they  consented 
to  take  four  shares  for  the  Defendant.  The  Defendant  became  an  adventurer  in  the 
mines,  precisely  in  the  .same  way  as  any  of  the  other  adventurers,  that  is,  he  took  a 
certain  number  of  shares  and  paid  a  certain  sum  for  them.  That  sum  passed  through 
Grylls's  hands,  as  did  the  money  which  the  other  adventurers  paid  ;  because  Grylls 
had  become  the  purchaser  of  the  whole  of  the  mines,  under  the  decree  in  the  Vice- 
Warden's  Court,  in  pursuance  of  [67]  the  arrangement  made  by  the  adventurers  ;  and, 
consequently,  the  different  adventurers  paid  him  for  their  shares,  and  he  paid  what 
he  received  into  a  bank,  and  the  money  was  afterwards  paid  out  to  the  different 
creditors  of  the  mines.  [The  Vice-Chancellor.  Therefore  you  refer  the  purchase 
made  on  the  Defendant's  account  to  the  fact  that  Grylls,  under  the  decree,  had 
become  the  purchaser  of  the  whole.]  That  is,  we  submit,  a  correct  view  of  the 
matter.  It  does  not  precisely  appear  at  what  time  the  Defendant's  trustees 
consented  to  take  shares  for  the  Defendant.  Grylls,  it  is  true,  took  a  certain 
number  of  shares  for  himself  and  his  friends ;  but  it  does  not  appear  that  he 
took  any  of  them,  specifically  and  purposely,  for  the  Defendant.  Now,  is  this  case 
within  the  principle  of  Ex  ]iarte  Bennett  ?  Is  there  not  one  important  point  which 
the  Plaintiff'  has  omitted  to  establish,  namely,  that  the  Defendant  or  his  trustees,  or 
their  solicitor,  had  notice  of  the  bankruptcy,  and  that  Grylls  was  the  assignee  1  The 
Defendant,  in  his  answer,  says  that  he  had  not,  nor,  as  he  believes,  had  his  trustees 
or  their  solicitor,  at  or  before  the  time  when  he  took  to  the  shares,  or  at  or  before  the 
time  when  the  purchase-money  was  paid  for  the  same,  any  notice  or  information  what- 
ever of  the  circumstances  in  the  bill  alleged  to  have  attended  the  sale  of  the  mines, 
or  of  any  circumstances  whatever  whereby  such  sale,  or  the  title  of  purchasers  under 
the  same,  could  be  impeached  ;  and,  in  the  conespondence  between  Grylls  and  the 
trustees,  there  was  nothing  whatever  which  had  reference  to  the  bankruptcy,  or  to 
the  position  in  which  Grylls  stood  with  regard  to  the  bankrupts.  But  it  does  not 
rest  here,  for  Mr.  Henry  Woolcombe  has  distinctly  sworn  that  he  did  not  know  that 
Grylls  was  assignee  of  the  bankrupts'  estate.  Moreover,  the  Defendant  has  re-[68]- 
duced,  by  one-half,  the  tolls  which  he  was  entitled  to  under  the  setts  of  the  mines 
which  were  in  existence  at  and  for  some  time  after  the  bankruptcy.  He  has  granted 
new  setts,  including  additional  ground  ;  and  he  and  his  co-adventurers  have  expended 
large  sums  in  rendering  the  mines  profitable. 

The  parties  interested  in  the  bankrupt's  estate  were  cognizant,  in  1825,  of  all  the 
facts  on  which  this  bill  is  founded ;  why  then  was  the  institution  of  this  suit  delayed 
until  1835  ?  In  1825  they  proceeded  against  Mr.  Grylls ;  why  did  they  not  then  proceed 
against  the  Defendant  ?  Instead  of  doing  so,  they  have  laid  by  until  the  mines  have 
been  made  profitable  by  means  of  a  large  expenditure  of  capital,  and  in  consequence 
of  the  new  setts  that  have  been  granted,  including  new  mines,  and  on  terms  much 
less  advantageous  to  Mr.  Trelawny  than  the  old  ones.  The  case  of  Nm-way  v.  Rowe 
(19  Ves.  144  ;  see  159)  is  an  authority  that  the  circumstance  of  the  Plaintiff  having 
laid  by,  until  the  expenditure  has  taken  place,  is  alone  sufficient  to  prevent  this  Court 
from  giving  the  relief  that  is  asked  by  this  bill.     Muskett  v.  Hill{\)  was  another  case 

(1)  An  unreported  case,  before  the  Lord  Chancellor,  in  1840. 
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relating  to  mines  :  and  there  the  Court  refused  to  interfere  on  the  same  principle 
as  was  laid  down  in  Xonmy  v.  I'owe. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  This  case  has  occupied  a  long  time, 
but,  in  my  opinion,  it  is  one  of  the  simplest  cases  that  ever  was  brought  before  the 
Court  of  Chancery,  at  least  within  my  knowledge.  A  great  deal  of  evidence  has 
been  read,  but  it  seems  to  lie  in  a  small  compass. 

[69]  As  I  understand  the  case,  Mr.  Grylls,  first  of  all  for  a  laudable  purpose,  took 
active  measures  respecting  the  mines.  I  give  full  credit  to  the  motive  by  %yhich  he  is 
said  to  have  been  actuated,  namely,  a  regard  to  the  welfare  of  the  neighbourhood,  and 
of  the  labourers  employed  in  the  mines.  But,  a  very  little  while  after  he  had  first 
taken  an  active  interest  in  the  prosperity  of  the  mines,  the  Gundrys  became  bankrupt 
and  he  became  their  assignee ;  and  then  it  was  thought  right,  in  the  prosecution  of 
the  general  purpose  of  supporting  the  mines,  that  various  means  should  be  adopted  ; 
and  it  appears  that  relinquishments  were  made  of  the  shares  of  the  Gundrys  in  the 
mines.  If  the  matter  had  stopped  there,  there  would  have  been  nothing  to  complain 
of.  But  the  matter  did  not  stop  there ;  and  it  is  quite  plain  that  it  was  not  intended 
to  stop  there  ;  for  the  parties,  after  making  the  relinquishments,  went  on  to  construct 
a  new  company,  into  the  mass  of  which  the  shares  which  the  Gundrys  formerly  had 
in  the  mines  were  to  be  thrown.  Then,  in  April  1820,  Grylls  became  the  owner  of 
11  out  of  the  54:  shares  into  which  the  mines  were  divided  ;  and  those  11  shares  were 
taken  by  him  for  himself  and  his  friends ;  by  which,  of  course,  I  understand  that  if, 
in  the  first  place,  any  friends  would  share  with  him,  he  was  willing  they  should  do 
so  on  terms  about  which  there  was  no  dispute ;  and,  if  not,  he  was  to  take  the  whole 
himself ;  and  that  appears  to  have  been  the  way  in  which  the  matter  was  treated. 
Now  it  seems  that  there  was,  before  the  end  of  the  month  of  March,  a  chaffering 
between  Mr.  Grylls  and  Mr.  Henry  Woolcombe  as  to  certain  of  the  shares  which,  it 
was  proposed,  should  be  taken  for  the  benefit  of  Mr.  Trelawny ;  but  nothing  very 
definite  was  done  at  the  time  ;  but  the  matter  was,  in  eff'ect,  to  be  a  subject  for  further 
consideration  ;  and  inquiry  was  to  be  made,  [70]  on  the  part  of  Mr.  H.  Woolcombe  for 
the  benefit  of  Mr.  Trelawny,  whether  it  would  really  answer  to  take  any  shares.  The 
proposal  which  was  made  by  the  letter  of  the  8th  of  March  was  in  these  terms,  "  I 
know  it  is  decidedly  for  his  (the  Defendant's)  interest  to  do  so ; "  that  is,  to  take 
shares  in  the  mines ;  "  and  if  he  will  undertake  to  carry  on  three  shares  on  his 
attaining  21,  I  will  get  the  money  advanced."  Then  on  the  11th  of  March  Mr. 
H.  Woolcombe  wrote  to  Mr.  Grylls  and  said  :  "  I  write  by  this  night's  post  to  Captain 
Wm.  Davey,  requesting  him  to  visit  Wheal  Vor(l)  once  more,  and,  if  he  recommends 
us  to  purchase  the  three  shares  you  recommend,  we  will  do  so,  provided  you  can 
advance  the  money  at  present,  and  not  require  payment  till  the  1st  of  September 
next."  Then  it  seems  there  was  an  inquiry  made  by  Captain  Davey,  the  party 
named  by  Mr.  H.  Woolcombe  ;  and  Mr.  H.  Woolcombe  himself,  as  I  understand,  went 
to  visit  the  mines  :  and  the  result  of  it  altogether  was  that  it  was  arranged  between 
Mr.  H.  Woolcombe  and  Mr.  Grylls  that  Woolcombe  should  take  for  Mr.  Trelawny 
four  of  the  shares,  which  were  four  of  the  eleven  .54th  shares  which,  ultimately  by  the 
resolution  of  22d  March  1820,  were  marked  down  to  Grylls  for  himself  and  friends. 
The  rest  is  mere  machinery.  An  application  was  made  to  the  Vice- Warden's  Court ; 
the  result  of  which  was  that  the  mines  and  the  halvans,  including  the  various  materials, 
engines  and  so  on,  were  sold  for  £18,000. 

The  real  nature  of  the  transaction  was  that  the  £18,000  was  to  be  contributed  by 
the  persons  who  were  to  become  partners  in  the  new  adventure  at  the  [71]  rate  of 
£333,  6s.  8d.  for  every  .54th.  That  is  plain,  because  the  £18,000  was  to  be  divided 
by  fifty-four ;  and  I  only  notice  that,  for  this  reason,  namely,  because  it  appears,  by 
the  subsequent  letter  which  was  written  towards  the  close  of  the  year,  that  there 
actually  were  paid,  on  the  Defendant's  behalf,  partly  by  a  gentleman  named  Sylvester 
and  partly  by  Henry  Woolcombe,  sums  which  together  made  £1333,  6s.  8d. ;  which 
was  the  proportionate  value  of  four  of  the  eleventh  54th  shares,  at  the  rate  of 
£333,  6s.  8d.  for  every  54th. 

What  struck  me  as  remarkable  is  this  :  that  it  is  quite  plain  that  the  transaction 

(1)  The  name  of  the  mines. 
V.-C.  IV.— 34 
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was  not  a  purchase  from  Mr.  Grylls ;  but  that  it  was  a  transaction  by  means  of  which 
when  Mr.  Trelawny  or  his  agents  did  actually  pay  the  £1333,  6s.  8d.,  they  merely 
paid  the  proportionate  part  of  the  £18,000  for  which  that  sale,  whatever  its  character 
was,  did  take  place  in  the  month  of  June  before.  So  that  it  is  not  a  case  in  which  you 
can  consider  Mr.  Grylls  as,  first  of  all,  in  any  way  becoming  the  owner  of  certain 
shares,  and  then  selling  them,  by  a  distinct  transaction  and  by  means  of  a  distinct 
contract :  but  it  is  impossible  to  look  at  all  the  circumstances  taken  together,  without 
seeing  that  the  ultimate  payment  which  was  made  in  the  month  of  November  1820  on 
the  part  of  Mr.  Trelawny  was  nothing  more  than,  as  he  represents  it  in  his  answer, 
the  adoption  of  the  original  transaction  by  Mr.  Grylls.(I)  I  dwell  on  that  [72]  more, 
because,  if  that  be  the  true  view  of  the  case  (as  it  strikes  me  to  be),  there  is  an  end  of 
all  question  about  notice. 

I  must  say  that,  when  Mr.  Knight  Bruce  made  the  representation  which  he  did 
about  the  notice,  it  struck  me  that  he  then  said  the  only  thing  that  really  was  of 
weight  in  the  case  for  the  Defendant.  But  if  the  circumstances  when  looked  at 
resolve  themselves  into  this,  that,  originally,  there  was  a  severance,  from  the  mass  of 
the  new  interest  taken  by  the  new  adventurers,  of  four  54ths,  subject  to  this  sort  of 
loose  arrangement,  namely,  that  if,  when  Mr.  Trelawny  came  of  age,  he  or  his  trustees 
would  pay  the  due  proportion  of  the  sum  which  was  treated  as  the  purchase-money 
for  the  whole  1 1  shares,  he  should  have  four  of  them :  then,  from  the  very  beginning 
Mr.  Grylls  was  himself  an  agent :  and,  therefore,  whatever  knowledge  he  had  of  the 
transaction  must,  of  necessity,  affect  those  for  whom  he  was  acting  as  agent. 

It  appears  to  me  that  that  is  the  true  view  of  the  case ;  and,  if  it  is,  it  will  follow, 
as  a  matter  of  course  that,  from  the  commencement,  Mr.  Trelawny  must  be  considered 
as  holding,  with  notice,  a  certain  portion  of  the  bankrupts'  interest  in  the  mines  which 
was  not  acquired  in  a  legitimate  manner :  and  the  consequence,  therefore,  is  that  he 
must  be  considered  as  a  trustee  of  the  property,  and  must  account  for  all  the  profits 
he  has  received ;  but  of  course  all  just  allowances  must  be  made  to  him. 

Mr.  Knight  Bruce.  Does  your  Honor,  in  using  the  expression  "the  bankrupts' 
interest,"  extend  that  ex-[73]-pression  to  the  whole  of  the  four  54ths  under  the  new 
arrangement,  or  only  to  so  much  of  them  as  would  be  taken  out  of  the  bankrupt's 
estate'! 

The  Vice-Chancellor.  I  think  it  must  be  considered  that  Grylls  reserved  to 
himself  or  took  to  himself  some  portion  of  that  interest  which  the  bankrupts  had 
before,  and  for  this  reason  :  because  the  interest  which  the  bankrupts  had  in  the  mines 
amounted  to  more  than  a  third  of  the  shares  ;  and  it  is  quite  obvious  that  eleven  shares 
are  not  one-third  of  fifty-four :  consequently,  the  interest  which  Grylls  had  can  only 
be  accounted  for  as  being  a  portion  of  the  mass  of  the  interest  which  the  bankrupts 
had. 

Mr.  K.  Bruce.  Under  the  head  of  just  allowances,  the  Master  can  allow  only  the 
amount  of  dues  paid :  does  your  Honor  decide  that  the  allowances  are  to  be  made  to 
Mr.  Trelawny,  without  regard  to  the  diminution  of  dues  1 

The  Vice-Chancellor.  It  seems  to  me  that  I  have  no  more  to  do  with  that  than 
I  have  to  do  with  the  fluctuating  price  of  any  article  which  the  gentlemen  who  were 
carrying  on  the  mines  might  have  occasion  to  buy  from  time  to  time.  My  notion  is 
that,  originally,  the  eleven  fifty-fourths  were  the  property  of  the  bankrupts  ;  and  then, 
for  the  purpose  of  carrying  on  the  mines,  the  lord  made  new  setts,  which  were 
accretions  to  the  bankrupts'  shares ;  and,  in  my  opinion,  the  estate  of  the  l)ankrupts 
is  as  much  entitled  to  the  benefit  of  those  new  setts  as  they  are  to  the  benefit  of  any 
new  machinery  which  the  adventurers  may  have  thought  fit  to  use  in  working  the 
mines. 

[74]  Declare  that  the  Defendant  is  a  trustee  of  four  of  the  eleven  shares  of  the 

(1)  The  answer  did  not  state  in  express  terms  that  the  Defendant  adopted  Grylls's 
contract,  as  far  as  his  four  shares  were  concerned  :  it  admitted,  however,  towards  the 
end  of  it,  that  the  Defendant  did,  in  the  manner  and  under  the  circumstances  therein- 
before stated,  become  the  purchaser  of  four  of  the  eleven  54th  shares,  hi/  the  vicans  of 
Grylls. 
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mines  called  the  Wheal  Vor  Consolidated  Mines  (1)  in  the  pleadings  mentioned  for  the 
Plaintiff;  and  that  the  Plaintiff  is  entitled  to  the  profits  of  such  four  shares  from  the 
month  of  June  1820  :  order  the  Defendant  to  transfer  such  four  shares  to  the  Plaintiff: 
refer  it  to  the  Master  to  take  an  account  of  the  profits  of  the  four  shares  from  the 
month  of  June  1820  ;  and,  in  taking  such  account,  the  blaster  is  to  allow  to  the  Defendant 
■the  sum  of  £1333,  6.?.  8d.  paid  hy  him  to  H.  M.  Grylls  in  the  pleadings  mentioned:  and,  for 
the  better  taking  the  said  accounts,  the  parties  are  to  produce  before  the  Master,  upon 
oath,  all  books,  &c.,  and  are  to  be  examined  on  interrogatories  as  the  Master  shall 
direct,  who,  in  uking  the  accounts,  is  to  make,  unto  the  parties,  all  just  allowances: 
order  the  costs  of  the  suit  up  to  and  including  the  hearing,  to  be  taxed  ami  paid  hy 
the  Defendant. 

[75]     Spry  y.  Bromfield.     March  12,  \Ml. 

Case  sent  to  Law.     Order. 

Form  of  order  where  a  case  has  been  set  to  a  Court  of  law  on  the  argument  of  a 
demurrer,  and,  on  the  return  of  the  certificate,  the  case  is  sent  to  another  Court 
of  law. 

The  question  in  this  case  arose  upon  the  construction  of  a  will,  and  was  brought 
before  the  Court  by  demurrer.  The  Court  did  not  decide  the  question  but  directed 
a  case  to  be  made  for  the  opinion  of  the  Barons  of  the  Exchequer.  On  the  return  of 
the  certificate  of  the  learned  Barons  the  question  was  again  discussed,  and  the  Court 
directed  a  case  to  be  stated  for  the  opinion  of  the  Judges  of  the  Queen's  Bench. 
(See  ante,  vol.  x.  p.  224.)  The  following  is  the  form  of  order  which  Mr.  Colville,  the 
registrar,  drew  up  on  the  occasion  : — 

"  The  matter  of  the  demurrer  filed  to  the  Plaintift"s  bill  coming  on  to  be  argued 
in   this   Court,  on  the  12th  of  February  1839,  in  the  presence  of  counsel,  &c.,  on 
debate  of  the  matter,  &c.,  this  Court  did  order  that  a  case  should  be  made  for  the 
opinion  of  the  Judges  of  Her  Majesty's  Court  of  Exchequer,  and  that  the  question 
should  be,  '  what  estate,'  &c. ;  and  it  was  ordered  that  it  should  be  referred  to  the 
Master  of  this  Court  in  rotation  to  settle  such  case  if  the  parties  differed  about  the 
same  ;  and  it  was  ordered  that  the  Judges  of  the  said  Court  should  be  attended  with 
such  case  :  and  it  was  ordered  that  the  demurrer  should  stand  over  until  after  the 
Judges  of  the  said  Court  should  have  given  their  certificate ;  and  the  parties  were 
to  be  at  liberty  to  apply,  &c.  ;  that,  in  pursuance  of  the  said  order,  a  case  was  made 
for  the  opinion  of  the  said  Judges  of  the  said  Court  of  Exchequer,  who  were  attended 
thereon,  and,  [76]  by  their  certificate,  dated  the  30th  of  January  last,  they  certified 
as  follows  (that  is  to  say) : — '  AVe   have  heard,'  &c. :  and  the  matter  of  the  said 
demurrer  coming  on  this  present  day  to  be  again  argued  before  this  Court,  on  the 
said  Judges'  certificate,  in  the  presence  of  counsel,  &c.,  upon  debate  of  the  matter 
and  hearing  the  said  order  and  the  said  certificate  read,  and  what  was  alleged  by 
the  counsel  on  both  sides,  this  Court  doth  order  that  a  case  be  made  for  the  opmion 
of  the  Judges  of  Her  Majesty's  Court  of  Queen's  Bench,  and  that  the  question  be  : 
'  What  estate,'  &c.  ;   and  it  is  ordered  that  it  be  referred  to  the  Master,  to  whom 
the  former  case  was  referred,  to  settle  such  further  case  in  case  the  parties  differ 
about  the  same  :  and  it  is  ordered  that  the  said  Judges  of  the  said  Court  of  Queen's 
Bench  be  attended  with  such  case  ;  and  it  is  ordered  that  the  said  demurrer  do  stand 
over  until  the  Judges  of  the  said  Court  shall  have  made  their  certificate ;  and  any  of 
the  parties  are  to  be  at  liberty  to  apply,"  &c. 

(1)  This  was  the  name  given  to  the  mines  after  the  new  setts  had  been  made. 
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[77]  The  Attorney-General,  at  the  relation  of  Henry  Jackson  and  Thomas 
Stringer,  Infm-mant ;  and  The  Master,  Wardens  and  Commonalty  of  the 
Mystery  of  Cordwainers,  London,  Plaintiffs,  v.  John  Southgate  and 
Others,  Defendants.     March  12,  1841. 

[S.  C.  10  L.  J.  Ch.  241,  and,  on  appeal,  12  L.  J.  Ch.  148.]  . 

IFill.     Cmstrudion.     Administration.     Debts.     Legacies. 

Testator  gave  all  his  real,  leasehold  and  personal  property  to  trustees  upon  the 
trusts  after-mentioned  ;  and,  to  effect  those  trusts,  he  directed  them  to  sell  all  his 
property  in  order  to  form  a  fund  to  pay  his  debts  and  legacies,  and  then  to  dispose 
of  the  residue  as  after  directed.  The  testator  next  gave  several  legacies,  and  then 
gave  the  residue  of  his  property  remaining  in  the  hands  of  his  trustees  to  trustees 
for  a  charity.  The  Vice-Chancellor  held  that  the  leasehold  and  other  personal 
property  were  alone  liable  to  the  payment  of  the  debts  and  legacies.  But  the 
Lord  Chancellor,  on  appeal,  differed  from  His  Honor,  and  held  that  the  debts  and 
legacies  were  payable  out  of  the  mixed  fund,  composed  of  the  produce  of  the  real 
as  well  as  the  leasehold  and  other  personal  estates,  in  proportion  to  the  relative 
values  of  those  three  estates. 

James  Milner  made  his  will,  dated  the  19th  of  March  1830,  part  whereof  was  in 
the  following  words  : — 

"  I  give,  devise  and  bequeath  to  Mr.  John  Banks,  Mr.  John  Southgate,  junior,  and 
Mr.  William  Rowe,  my  executors  hereinafter  particularly  appointed,  all  my  freehold 
and  leasehold  property  whatsoever  and  wheresoever,  and  all  my  personal  property 
of  whatsoever  sort  or  kind  the  same  or  any  part  thereof  may  be,  to  hold  the  same  to 
them,  the  said  John  Banks,  John  Southgate,  junior,  and  William  Rowe,  their 
executors,  administrators  and  assigns,  upon  trust  to  and  for  the  ends,  intents  and 
purposes  of  this  my  will  as  hereinafter  directed ;  and  to  effect  the  said  trusts  herein- 
after willed  and  directed  my  said  trustees  or  the  survivor  of  them,  or  [78]  the 
executors  and  administrators  of  such  survivor,  do  and  shall,  as  soon  after  my  decease 
as  may  be,  make  sale  and  dispose  of  all  my  said  property  either  by  public  sale  or 
private  contract  as  may  seem  most  meet  and  best,  and  call  in  and  receive  all  such 
debts,  and  execute  all  such  deeds  and  conveyances  or  other  assurances  in  the  law, 
and  give  such  receipts  as  may,  in  all  and  every  case,  be  necessary  for  the  perfecting 
such  sale  or  sales,  and,  on  receipt  of  all  the  monies  to  arise  and  be  produced  by  the 
sale  of  my  whole  property,  shall  deposit  the  same,  in  their  joint  names,  in  the  Bank 
of  England,  to  form  a  fund  out  of  which  to  pay,  in  the  first  place,  my  just  debts  and 
expenses  and  all  expenses  attendant  on  this  my  will,  and  then  to  pay  over,  invest  and 
distribute  the  residue  thereof  as  hereinafter  more  particularly  described  and  directed  : 
and,  first,  relative  to  my  niece,  Julia  Smith,  formerly  Julia  Travis."  The  testator 
then  recited  the  trusts  of  a  settlement  of  a  sum  of  £5000,  which  he  had  executed  on 
the  marriage  of  his  niece,  and  that  a  clause  had  been  introduced  into  it  directly 
contrary  to  his  will,  wishes  and  directions,  whereby  the  £5000,  in  case  of  his  niece's 
death  in  the  lifetime  of  her  husband,  was  to  become  the  absolute  property  of  her 
husband,  and  declared  that  if  his  niece  or  her  husband  or  the  trustees  of  their 
settlement  should,  after  his  decease,  make  a  demand  upon  his  executors  and  trustees 
by  virtue  of  the  settlement,  and  should  compel  payment  of  the  £5000,  they  and  all 
and  every  person  and  persons  claiming  by  or  from  them  or  on  their  behalf,  should 
be  for  ever  debarred  from  any  benefit,  claim  or  demand  by,  from  or  out  of  any  part 
of  his  real  or  personal  estate,  in  any  manner  howsoever,  but  in  case  his  niece 
and  her  husband  and  the  trustees  of  their  settlement  should,  during  his  lifetime 
or  after  his  decease,  immediately  upon  the  publication  of  his  will,  cancel  and 
[79]  destroy  the  settlement,  then  he  gave,  devised  and  bequeathed  £5000  to  the 
trustees  of  the  settlement,  to  be  issuing  and  payable  out  of  his  estate  and  effects,  and 
the  monies  to  be  produced  by  the  sale  thereof  by  his  executors  as  before  mentioned, 
to  hold  to  the  trustees  of  the  settlement,  in  trust  for  the  separate  use  of  his  niece  for 
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life,  and,  in  case  she  should  die  in  the  lifetime  of  her  husband  leaving  a  child  or 
children  by  him,  then  in  trust  for  such  child  or  children  ;  but  in  case  she  should  die 
in  her  husband's  lifetime  without  leaving  any  child  or  children  as  aforesaid,  then  he 
willed  and  directed  that  his  said  trustees  should  hold  the  said  monies,  and  pay  the 
interest  and  dividends  thereof  to  his  niece's  husband  during  the  husband's  life,  and 
that,  at  his  decease,  the  £-5000  should  revert  to  and  become  part  and  parcel  of  his,  the 
testator's,  real  and  personal  estate  and  effects,  and  should  be  transferred  and  transfer- 
able as  he  had  thereinafter  directed  and  appointed  concerning  the  residue  of  his 
property.  The  testator  then  gave  pecuniary  legacies  to  several  of  his  relations,  friends 
and  servants,  and  directed  that  none  of  those  legacies  should  be  payable  until  his 
executors  and  trustees  should  have  sufficient  money  in  hand  to  pay  the  whole ;  and 
he  further  directed  that  his  trustees  and  executors  should  not  be  liable  to  pay  or 
make  good  any  more  sum  or  sums  of  money  than  might  be  actually  produced  by  sale 
of  his  property,  nor  be  answerable  for  any  more  interest  or  dividends  than  should 
respectively  actually  come  to  their  hands,  nor  be  liable  to  make  good  any  losses  that 
might  happen  to  the  aforesaid  trust  monies,  estate  or  effects,  or  the  said  residue,  or  in 
placing  out  the  said  trust  monies  according  to  the  directions  of  his  will ;  and  he 
further  directed  that  his  executors  should  pay  and  [80]  reimburse  themselves,  out  of 
his  estate  and  effects,  all  reasonable  costs,  charges  and  expenses  for  loss  of  time  and 
trouble  in  executing  his  will,  and  all  expenses  attendant  on  the  trusts  thereof.  He 
then  expressed  himself  as  follows : — "  And  whereas  I  hope  and  trust  Providence,  in 
His  goodness  towards  me,  has  blessed  me  with  more  than  will  be  necessary  to  pay  the 
sums  hereinbefore  bequeathed  and  given,  therefore,  from  and  after  every  demand  on 
my  estate  be  satisfied,  I  give,  devise  and  bequeath  the  residue  of  my  property  then 
remaining  in  the  hands  of  my  said  trustees  in  the  Bank  of  England  as  aforesaid, 
unto  the  Master,  Wardens  and  Court  of  Assistants  of  the  Cordwainers'  Company 
in  Distaff"  Lane  in  London  for  the  time  being,  to  hold  to  them  the  said  master, 
wardens  and  court  of  assistants  and  their  successors  for  ever,  in  trust  that  they, 
on  the  receipt  of  the  said  residue,  invest  the  same  in  permanent  Government 
securities,  in  trust  to  receive  the  dividends  or  interest  to  become  due  thereon  from 
time  to  time,  and,  after  allowing  themselves  a  reasonable  remuneration  for  their 
trouble,  shall,  half-yearly,  distribute  and  divide  the  same  amongst  so  many  poor  and 
distressed  fathers  of  families,  that  each  father  may  not  receive  more  than  £20  a  year, 
nor  less  than  =£1.5  a  year,  during  his  life."  The  testator  made  two  codicils,  both  of 
them  dated  the  2.5th  of  March  1830,  and  thereby  gave  some  further  pecuniary  legacies, 
and  directed  that  they  should  be  paid  by  the  executors  to  his  will  at  such  time  and 
in  such  manner  as  therein  directed,  but  did  not  alter  his  will  in  any  other  respect. 

The  testator  died  on  the  2Sth  of  March  1830. 

The  bill  was  filed  to  establish  the  will  and  carry  the  trusts  of  it  into  execution. 

[81]  As  the  testator  died  seised  of  real  estate  and  possessed  of  leasehold  and 
other  personal  property,  the  devise  and  bequest  to  the  Cordwainers'  Company  was 
good  as  to  his  pure  personal  estate,  but  void,  under  the  Statute  of  Mortmain,  as  to  all 
the  rest  of  his  property. 

At  the  hearing  of  the  cause  for  further  directions, 

Mr.  Knight  Bruce,  Mr.  Wakefield  and  Mr.  K.  Parker,  for  the  company,  and  Mr. 
Anderdon  and  Mr.  Piggott,  for  some  of  the  testator's  next  of  kin,  who  had  been  made 
Defendants,  by  supplemental  bill,  as  being  entitled  to  the  leasehold  property,  or  the 
produce  of  it,  exempt  from  the  bequest  to  the  company,  said  that  the  testator  had 
expressed  an  intention  that  his  entire  property  should  form  one  mass,  without  any 
distinction  as  to  the  liability  of  the  separate  parts  of  it :  that  the  Court,  finding  such 
an  intention,  must  give  effect  to  it,  and  direct  the  testator's  debts  and  legacies  to  be 
paid  out  of  the  different  descriptions  of  property  in  proportion  to  their  relative  values 
or  amounts;  as  was  done  in  Roherts  v.  fFalker\\  Russ.  &  Myl.  752).  They  referred 
also  to  JFilliams  v.  Kershaw  (1  Keen,  274,  note),  and  Johnson  v.  Woods  (2  Beav.  409), 
and  Fourdrin  v.  Gowdeij  (3  Myl.  &  Keen,  383). 

Mr.  Jacob  and  Mr.  F.  J.  Hall  appeared  for  the  testator's  heir,  and 

Mr.  Wigram,  Mr.  Stinton  and  Mr.  Hallett,  for  the  other  parties. 

The  Vice-Chanx'ELLOR  [Sir  L.  Shadwell],  without  hearing  them,  said  :  The  only 
question  is  whether  the  testator  in  this  [82]  case  has  expressed  an  intention  that  the 
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general  rule  of  this  Court  as  to  the  payment  of  debts  and  legacies  should  be  altered. 
I  confess  that  I  cannot  see  anything  in  this  will  to  prevent  the  application  of  the  rule 
in  the  usual  way. 

In  Roberts  v.  JFalker  Sir  John  Leach,  M.E.,  says  :  "  When  a  testator  creates,  from 
real  estate  and  personal  estate,  a  mixed  and  general  fund,  and  directs  the  whole  of  that 
fund  to  be  applied  for  certain  stated  purposes,  he  does,  in  effect,  direct  that  the  real  and 
personal  estates  which  have  been  converted  into  that  fund  shall  answer  the  stated 
purposes  and  every  of  them,  pro  rata,  according  to  their  respective  values."  That,  in 
my  opinion,  is  quite  a  gratuitous  proposition ;  and  I  consider  that  Sir  John  Leach's 
decision  in  Roberts  v.  JFalker  is  contrary  to  the  ordinary  rule  of  this  Court  as  observed 
in  the  administration  of  assets. 

Declare  that  the  costs,  charges  and  expenses  already  taxed  and  paid,  and  those 
directed  to  be  taxed  and  paid  as  after  mentioned,  are  charged  upon  the  testator's  real 
estate  and  his  personal  estate  savouring  of  realty,  and  his  pure  personal  estate,  and  are 
payable  thereout  in  proportion  to  the  relative  values  of  those  estates  :  declare  that 
the  testator's  debts,  funeral  expenses  and  legacies  ought  to  be  paid  out  of  the 
testator's  personal  estate  savouring  of  realty  and  out  of  his  pure  personal  estate,  in 
proportion  to  the  relative  values  of  those  estates  :  declare  that  the  testator's  heir  at 
law  is  entitled  to  the  produce  of  the  sale  of  the  testator's  real  estates,  subject  to  the 
charges  before  declared  and  to  the  expenses  of  the  sale  thereof :  declaie  that  the 
residuary  bequest  is  void  to  the  extent  of  that  proportion  of  the  residuary  estate 
which  consisted  of  personal  estate  [83]  savouring  of  realty  :  declare  that  the  testator's 
next  of  kin  living  at  his  death  are  entitled  to  such  last-mentioned  personal  estate  ; 
and  declare  that  the  Plaintiffs,  as  trustees  of  the  charity,  are  entitled  to  the  pure 
personal  estate,  subject  to  the  several  charges  thereon. 

The  Plaintiffs  appealed  to  the  Lord  Chancellor  from  the  above  decree.  The  Lord 
Chancellor  differed  in  opinion  from  the  Vice-Chancellor,  and  decided  that  the  testator's 
debts,  legacies,  &c.,  ought  to  be  paid  out  of  the  mixed  fund. 

His  Lordship's  decree,  dated  the  23d  of  December  1842,  declared  that  the  testator's 
debts,  legacies  and  funeral  expenses,  together  with  the  costs,  charges  and  expenses 
already  taxed  and  paid  and  thereby  directed  to  be  taxed  and  paid,  were  a  charge  upon 
the  testator's  real  estate  and  his  personal  estate  savouring  of  realty  and  his  pure 
personal  estate,  and  were  payable  thereout  in  proportion  to  the  relative  values  of  such 
estates  respectively ;  that  the  testator's  heir  was  entitled  to  the  produce  of  the  sale  of 
the  real  estates  subject  to  the  funeral  expenses,  debts,  legacies  and  other  charges  before 
declared  and  also  to  the  expense  of  the  sale  of  the  real  estates ;  that  the  residuary 
bequest  was  void  to  the  extent  of  that  portion  of  the  residuary  estate  which  consisted 
of  personal  estate  savouring  of  realty,  and  that  the  testator's  next  of  kin  living  at  his 
death  were  entitled  to  the  personal  estate  savouring  of  realty  subject  to  the  funeral 
expenses,  debts  and  legacies  and  the  other  charges  affecting  the  same,  as  before 
declared. 


[84]    The  Attorney-General  v.  Glyn.    March  -5,  6,  20,  23,  1841. 

[See  Governm-s  of  Magdalen  Hospital  v.  Knotts,  1878-79,  8  Ch.  D.  72-5  ;  4  App.  Cas.  331.] 

Charity.     Mortmain.     Stat.  9  Geo.  2,  c.  36.     Lease. 

A  school  was  founded  for  the  education  of  poor  children  within  a  certain  district. 

The  district  was  converted  into  a  dock  under  a  local  Act  of  Parliament,  so  that  the 

objects  of  the  charity  failed.     The  Court  referred  it  to  the  Master  to  approve  of  a 

scheme  for  the  application  of  the  funds  of  the  charity,  c>/  pres. 
A  lease  of  land  already  in  mortmain  made  to  a  charity  does  not  require  enrolment 

under  9  Geo.  4,  c.  36. 

In  170.5  the  Master,  Brethren  and  Sisters  of  St.  Katharine's  Hospital,  near  the 
Tower  of  London,  established  a  school  for  the  education  of  poor  children  inhabiting 
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the  precinct  of  St.  Katharine,  which  was  their  property;  and,  in  April  1812,  they 
granted  a  lease  of  two  houses  in  the  precinct  to  trustees  for  the  benefit  of  the  school. 
The  lease  was  granted  for  -10  years,(l)  and  at  a  rent  of  £2,  14s.  per  annum.  The 
St.  Katharine's  Dock  Company,  under  their  Act  of  Parliament,  purchased  the  pre- 
cinct, including  the  site  of  the  hospital,  and  converted  it  into  a  dock  ;  the  consequence 
of  which  was  that  there  were  no  children  to  attend  the  school.  The  hospital,  how- 
ever, was  rebuilt  on  a  new  site,  provided  for  the  purpose  in  the  Regent's  Park. 

The  questions  in  the  cause  were :  First,  whether  the  lease  was  not  void  under  the 
Statute  of  Mortmain,  9  Geo.  2,  c.  36,  for  want  of  enrolment. 

Second,  whether  it  was  not  void  under  the  statutes  13  Eliz.  c.  10,  s.  3  ;  14  Eliz. 
c.  11,  s.  19  and  c.  14,  relating  to  leases  granted  by  ecclesiastical  corporations,  masters 
of  hospitals,  &c. 

[85]  Third,  whether  a  reference  ought  not  to  be  directed  to  one  of  the  Masters  of 
the  Court  to  approve  of  a  scheme  for  applying  the  sum  for  which  the  lease  of  the 
houses  had  been  sold  to  charitable  purposes  ci/  pres. 

Mr.  Romilly  and  Mr.  Goodeve,  for  the  relators,  said,  first,  that  the  houses  were  in 
mortmain  at  and  long  before  the  time  when  the  lease  of  them  was  granted ;  and, 
therefore,  the  lease  was  not  within  the  Statute  of  Mortmain.  Walker  v.  Richardson 
(2  Mees.  &  Wels.  882),  De  Costa  v.  De  Paz  (Amb.  228 ;  and  2  Swans.  487,  note). 

Secondly,  that  the  14  Eliz.  c.  11  was  the  statute  under  which  the  lease  had  been 
granted,  and  that  the  terms  of  the  lease  were  in  conformity  to  the  19th  section  of  thf  * 
statute. 

Thirdly,  that,  where  a  trust  for  a  charity  had  once  attached,  this  Court  would  nc 
allow  it  to  fail  for  want  of  objects,  but  would  provide  for  the  application  of  the  fuuc 
cy  p-es. 

Mr.  Knight  Bruce  and  Mr.  Craig,  for  the  Dock  Company,  contended  :  First,  that 
the  lease  having  been  granted  for  the  benefit  of  a  charity,  it  was  void  for  want  of 
enrolment. 

Secondly,  that  the  yearly  accustomed  rent  was  not  reserved  by  the  lease,  as 
required  by  the  statutes  of  Eliz.,  or,  at  all  events,  there  was  nothing  to  shew  that  the 
rent  reserved  was  the  accustomed  yearly  rent. 

Thirdly,  that  the  lease  having  been  granted,  not  for  general  but  for  a  particular 
charity,  which  had  failed,  [86]  the  Court  would  not  apply  the  funds  to  any  other 
charity.     Cherry  v.  Mott  (1  Myl.  &  Cr.  123). 

The  Vice-Ch.a.n'cellor  [Sir  L.  Shadwell].  Here  there  was  a  charity  established 
{which  has  existed  more  than  a  century)  for  the  benefit  of  the  poor  children  of  the 
precinct.  Now,  the  mere  accidental  fact  that  the  Legislature  has  interfered  and  has 
destroyed,  in  effect,  that  precinct,  does  not  appear  to  me  to  have  destroyed  the  original 
charity.  I  apprehend  that  the  Court  finding  an  existing  charity  will  see  whether  there 
cannot  be  an  application  of  the  funds.  Because,  all  that  has  been  done  is  this  :  the 
old  site  of  the  hospital  has  been  taken  away  and  a  new  site  has  been  given.  What 
the  particular  provisions  of  the  Act  of  Parliament  are  respecting  the  site  of  the  new 
hospital  I  do  not  know,  but  the  hospital  is  not  destroyed  ;  it  continues,  and  it  appears 
to  me  that,  as  a  part  of  the  appendage  to  the  hospital,  that  very  charity  itself  does 
continue.  It  repeatedly  happens  that,  where  a  charity  has  been  instituted  and  has 
gone  on  for  a  century  or  more,  and,  for  some  reason  or  other,  the  charity  cannot  go 
on  as  it  did,  this  Court  wiW  direct  the  Master  to  approve  of  a  scheme  ;  and,  this  being 
a  case  in  which  I  must  consider  that  the  charity  is  existing  and  has  not  reverted,  I 
must  adopt  the  same  course ;  more  especially  as,  for  anything  that  has  been  shewn  to 
me  to  the  contrary,  there  may  be  persons  who  are  fit  objects  of  the  charity  within  the 
precincts  of  the  site  of  the  new  hospital. 

Next,  with  respect  to  the  lease.  Supposing  it  is  good,  what  is  it,  in  efiect,  but  a 
donation  by  the  hospital  to  the  [87]  charity  ]     And  supposing  the  lease  is  good,  it  is 


(1)  Under  14  Eliz.  c.  11,  ss.  17  and  19,  leases  for  forty  years  of  houses  belonging 
to  any  ecclesiastical  persons  or  bodies  politic  or  corporate,  situate  in  any  city,  borough, 
town  corporate  or  market  town,  or  the  suburbs  thereof,  are  good.  See  J'umn  v. 
Blomberrj,  3  Bing.  X.  C.  311  ;  and  ante,  vol.  vii.  p.  548. 
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just  the  same  as  if  money  had  been  given.     I  see  no  difference ;  but  whether  it  is  good 
or  not  in  law  is  another  matter. 

All  that  the  information  and  bill  states  respecting  the  lease  is  that  demises  were 
made  from  time  to  time  by  the  chapter  of  the  hospital  on  the  payment  of  fines  at  the 
pleasure  of  the  chapter  for  the  time  being.  The  answer  makes  no  objection  at  all  to 
the  lease ;  but  an  objection  is  made  at  the  Bar  in  respect  of  the  language  used  in  the 
information  and  bill.  Now  the  information  and  bill  might  have  expressly  averred 
that  the  lease  was  made  at  the  accustomed  yearly  rent  or  more ;  but  it  has  not. 
Therefore,  before  I  make  any  decree  which  will  give  to  the  informants  and  Plaintiffs 
the  benefit  of  the  lease,  I  must  have  it  clearly  made  out  that  the  lease  is  good  under 
the  statutes  of  Elizabeth,  a  matter  which  at  present  is  left  in  uncertainty ;  and  for 
that  purpose  it  will  be  necessary  to  direct  an  inquiry  before  the  Master,  which  will 
have  the  effect  of  eliciting  the  fact  whether  the  lease  is  a  good  lease  within  those 
statutes. 

I  have  always  understood  that  it  is  quite  a  settled  point  that  a  lease  that  is  made 
by  an  eleemosynary  corporation,  though  not  ecclesiastical,  is  within  the  operation  of 
the  statutes  ;  and,  therefore,  the  only  question  will  be  whether  this  is  a  lease  which, 
by  reason  of  its  being  a  lease  of  tenements,  within  the  suburbs  of  the  city,  for  a 
period  not  exceeding  40  years,  is  a  good  lease  or  not  in  respect  of  the  rent  reserved. 

With  respect  to  the  question  whether  the  lease  is  void  because  it  was  not  enrolled 
within  six  calendar  months  after  the  execution  thereof,  which  is  an  objec-[88]-tion 
that  arises  on  the  statute  of  the  9th  Geo.  2,  my  opinion  is  that  I  ought  not  to  send 
any  case  to  a  Court  of  law  on  that  point :  because  the  precise  point  was  determined 
in  Walker  v.  Richardson :  and  I  must  say  that  it  is  my  opinion  that  the  question  was 
rightly  decided  in  that  case.  It  is  plain  that  what  was  meant  by  the  statute  was  to 
repress  the  testamentary  disposition  of  land  to  charitable  purposes,  and  also  to  enforce 
the  statutes  of  mortmain.  But,  if  the  land  be  already  in  mortmain,  it  is  altogether 
out  of  the  consideration  of  the  Legislature. 

The  question  then  having  been  solemnly  decided  in  a  Court  of  law,  and  my 
opinion  upon  it  being  in  accordance  with  that  decision,  I  ought  not  to  direct  it  to  be 
again  discussed. 

[88]     EiCKETT  V.  GuiLLEJiARD.     March  -21,  1841. 

[S.  C.  5  Jur.  818.] 

Will.     Construction.     Survivorship. 

Testator  gave  £800  to  the  four  children  of  H.  R.  to  be  divided  into  equal  shares,  and 
paid  to  them  at  21,  and  the  interest  of  their  shares  to  be  paid  to  their  parents  in 
the  meantime :  and  in  case  of  either  of  the  legatees  dying  under  21,  then  his,  her 
or  their  shares  were  to  be  equally  divided  amongst  the  survivors.  Two  of  the 
children  died  under  21  in  the  testator's  lifetime.  Held,  that  the  two  survivors 
were  entitled  to  the  original  share  only  of  the  child  who  died  last. 

A  testator  gave  to  Mary  Rickett,  H.  Rickett,  T.  Rickett,  and  J.  Rickett,  the  sons 
and  daughters  of  Henry  Rickett,  £800  stock  to  be  divided  into  equal  shares  and  to 
be  paid  to  them  as  they  should  respectively  arrive  at  the  age  of  21  years;  and  the 
dividends  and  interest  of  their  respective  shares  to  be  paid  to  their  parents  in  the 
meantime :  and  in  case  of  either  of  the  [89]  before-mentioned  legatees  dying  before 
attaining  the  age  of  21  years,  then  he  directed  that  his,  her  or  their  shares  should  be 
equally  divided  among  the  survivors.  Two  of  the  children  died  under  21  in  the 
testator's  lifetime.  The  question  was  whether  the  two  surviving  children,  who  were 
the  Plaintiffs  in  the  cause,  were  entitled  to  that  portion  of  the  share  of  the  child  who 
died  first,  which  survived  to  the  child  who  died  last. 

Mr.  Simpkinson  and  Mr.  Anderdon,  for  the  Plaintiffs,  cited  JFalher  v.  Main  (1  Jac. 
&  Walk.  1);  JFilling  v.  BoAne  (3  P.  W.  113);  Humphreys  v.  Howes  (1  Russ.  &  Myl. 
639) ;  Mackinnon  v.  Peach  (2  Keen,  555). 
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Mr.  Jacob  appeared  for  the  Defendant. 

The  VICE-CH.4XCELL0R  [Sir  L.  Shadwell].  The  clause  in  the  wiU  which  has  been 
rehed  on  by  the  counsel  for  the  PlaintiflFs  is  not  sufficiently  extensive  to  give  over 
shares  accruing  by  survivorship. 

On  the  death  of  the  child  who  died  last,  his  original  share  went  over  to  the  two 
surviving  children  ;  but  his  one-third  of  the  share  of  the  child  who  died  first  lapsed. 

[90]    OmvAY  V.  WiXG.(l)    Wing  v.  Ottway.    March  30,  1841. 

[See  In  re  Turnbull  [1900],  1  Ch.  186.] 

Practice.     Feme  Coverte.     Process.     Attachnunt. 

An  attachment  ordered  to  be  issued  against  a  married  woman  for  disobeying  an  order 
in  a  suit  which  she  had  instituted  by  her  next  friend. 

The  Plaintiff  in  the  original  cause  was  a  married  woman,  who  sued  by  her  next 
friend ;  and  the  bill  was,  in  effect,  for  an  injunction  to  restrain  Wing  from  levying 
execution  on  her  separate  estate  for  a  debt  due  by  her  before  marriage.  The  cross- 
cause  was  to  enforce  Wing's  equitable  charge  on  the  separate  estate,  and  for  an  account 
and  a  sale. 

The  parties  compromised  the  matter;  and  an  order  was  made,  whereby  it  was 
declared  that  Wing  had  an  equitable  charge  on  Mrs.  Ottway's  separate  estate,  for  the 
amount  of  his  demand  therein  specified  ;  and  it  was  ordered  that  the  Plaintiff,  Caroline 
Ottway  should,  within  four  days  after  service  of  a  writ  of  execution  of  the  order, 
pay  to  Wing  the  sum  of  £300,  part  of  his  said  demand. 

A  writ  of  execution  was  served  and  the  money  not  paid.  The  usual  affidavit  was 
made ;  but  the  registrar  objected  to  the  issuing  of  an  attachment  without  the  express 
direction  of  the  Court. 

Mr.  Coleridge  mentioned  the  case  to  the  Vice-Chancellor,  and  stated  that  Mrs. 
Ottway  was  here  in  the  character  of  a  feme  sole,  and  that  the  order  was  made  upon 
her  as  Plaintiff.  He  referred  to  Bunyan  v.  Mor-\Q].'\-timer  (Madd.  &  Geld.  278),  where 
it  was  clear  the  order  would  have  been  made  if  the  married  woman,  a  Defendant,  had 
been  previously  directed  to  answer  separately.  In  this  case  Mrs.  Ottway,  by  her 
own  act,  had  placed  herself  under  the  liabilities  of  a  feme  sole.  He  also  mentioned 
Bell  V.  Hyde  (Prec.  in  Chanc.  328). 

The  Vice-Chancellor  [Sir  L.  Shadwell],  after  conferring  with  the  registrar, 
observed  that  Mrs.  Ottway  having,  as  Plaintiff,  constituted  herself  a  single  woman 
for  the  purpose  of  the  suit,  she  must  take  the  consequences  of  disobeying  the  orders 
of  the  Court  made  upon  her  as  Plaintiff;  and  His  Honor  gave  leave  to  issue  the 
attachment  against  her  as  &  feme  sole. 


[91]    Stokes  v.  Wilson.    March  31,  1841. 

Practice.     Injunction. 

The  Court  refused  to  extend  the  common  injunction  to  stay  trial,  where  the  Plaintiff 
in  equity  was  served  with  notice  of  trial  on  the  28th  of  January,  but  did  not  file 
his  bill  till  the  16th  of  March,  and  made  the  motion  on  the  commission  day  of  the 
Assizes  at  which  the  action  was  to  be  tried. 

Motion  to  extend  the  common  injunction  to  stay  trial. 

The  action  was  commenced  in  August,  and  notice  of  trial  was  served  on  the  28th 
of  January.     On  the  16th  of  March  the  bill  was  filed  ;  and  Stokes,  having  obtained 

(1)  Ex  relatione  Mr.  Coleridge. 
V.-C.  IV.— 34* 
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the  common  injunction,  moved,  on  this  day  (which  was  the  commission  day  at  Chester 
where  the  action  was  to  be  tried),  to  extend  it  to  stay  trial. 

Mr.  Knight  Bruce,  in  support  of  the  motion. 

[92]  Mr.  Wigram  and  Mr.  Koe  opposed  it  on  the  ground  that  the  Defendant  had 
been  guilty  of  laches  in  not  filing  his  bill  earlier  than  the  16th  of  March,  although  he 
had  been  served  with  notice  of  trial  so  long  ago  as  the  28th  of  January.  They  added 
that  the  day  on  which  the  motion  was  made  was  the  commission  day  at  Chester,  and 
that  the  action  was  expected  to  be  tried  on  the  day  following.  Blacoe  v.  Wilkinson 
(13  Ves.  454) ;  Field  v.  Beaummt  (3  Madd.  102  ;  and  1  Swans.  204) ;  Thoi-pe  v.  Hughes 
(3  Myl.  &  Cr.  742). 

Mr.  Knight  Bruce,  in  reply,  said  that,  if  there  had  been  any  delay,  his  client  was 
willing  to  give  ample  security  for  the  costs  which  the  Plaintiff  in  the  action  might 
have  incurred  in  consequence  of  it. 

The  Vice-Ch.\N'CELLOR  [Sir  L.  Shadwell]  said  that  this  was  a  case  of  greater 
negligence  than  Thorpe  v.  Hughes,  and  refused  to  grant  the  application  even  on  the 
terms  of  Stokes  giving  security  for  costs. 

Motion  refused  with  costs. 

[93]    Jackson  v.  Makjoribanks.    Apiil  2,  1841. 

[S.  C.  5  Jur.  885.] 

Will.     Construction.     Remoteness. 

Testator  gave  his  real  and  personal  estates  to  trustees,  and  directed  them  to  invest 
his  personal  estate  in  the  purchase  of  land,  and  to  pay  the  rents,  subject  to  certain 
annuities,  to  his  son,  for  life  ;  and,  in  case  his  son  should  die,  leaving  behind  him 
no  legitimate  issue,  then  he  directed  the  trustees  to  pay  the  rents  to  his,  the 
testator's,  widow  for  life  ;  but  in  case  his  son  should  die  leaving  behind  him 
legitimate  issue,  then,  at  the  end  of  six  months  after  the  eldest  male  child  then 
living  of  his  son  should  have  attained  twentij-five,  or,  in  default  of  male  issue,  the 
eldest  female  child  then  living  of  his  son  should  have  attained  twenty-one,  to 
convey  all  the  estates  to  the  eldest  male  child,  or,  in  default  of  male  issue,  to  the 
eldest  female  child,  and  to  his  or  her  heirs  of  his  or  her  body  lawfully  begotten,  absolutely 
fvr  ever.  The  testator  then  (in  case  his  son  should  die  during  the  minority  of  such 
eldest  male  or  female  child)  provided  for  their  maintenance  out  of  the  rents  until 
he  or  she  should  attain  the  respective  ages  before  mentioned,  and  then  declared 
that,  in  case  his  son  should  not  die  during  such  minority,  his  estates  should  continue- 
on  the  trusts  aforesaid  until  six  months  after  his  son's  death,  and  then  pass  to  his- 
son's  eldest  male  or  female  child  in  manner  before  expressed  ;  and  in  case  his  son 
should  die  leaving  no  legitimate  issue,  then  that  the  trustees  should,  after  the  death 
of  the  testator's  wife,  convey  the  estates  to  certain  other  persons.  The  testator's 
son  married,  and  had  a  son  born  after  the  testator's  death.  The  Court  held  the 
trust  for  the  grandson  not  to  be  void  for  remoteness  ;  and  the  grandson  having 
survived  his  father  and  attained  twenty-one  (but  being  under  twenty-five),  and  all 
the  annuitants  being  dead,  ordered  the  estates  to  be  conveyed  to  him. 

William  Collins  Jackson,  by  his  will,  dated  the  15th  of  November  1808,  gave, 
devised  and  bequeathed  unto  and  to  the  use  of  trustees,  their  heirs,  executors, 
administrators  and  assigns  respectively,  all  his  freehold  messuages,  lands,  tenements 
and  hereditaments  whereof  he  was  seised  in  fee,  as  well  as  all  those  his  copyhold 
lands,  messuages,  tenements  and  hereditaments,  which  he  had  surrendered  to  the  use 
of  his  will,  situate  in  the  parish  of  Langley  Marsh,  in  the  county  of  Buckingham, 
upon  the  trusts  thereinafter  declared  concerning  the  same;  and  he  gave  and  bequeathed 
all  his  leasehold  estates,  as  well  for  lives  as  [94]  for  years,  together  with  all  his 
personal  estate,  to  the  same  trustees,  their  heirs,  executors  and  administrators 
respectively,  according  to  the  nature  of  the  several  estates,  upon  the  trusts  therein- 
after declared  concerning  the  same :  (that  is  to  say)  upon  trust,  within  10  days  after- 
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his  decease  to  pay  £800  to  his  wife,  Jane  Jackson,  and  to  surrender  to  her  disposal 
certain  goods  and  chattels  therein  specified;  and  upon  further  trust  to  sell  and 
dispose  of,  within  one  year  after  his  decease  or  as  soon  after  as  possible    all  his 


the  purchase  of  freehold  lands  on  which  there  should  be  no  capital  mansion  in  one 
of  the  counties  of  Buckingham,  Hertford,  Berks,  Surrey,  Kent  or  Middlesex,  upon 
trust,  out  of  the  rents,  interests,  rights  and  profits  arising  from  the  freehold  lands  so 
directed  to  be  purchased,  and  also  out  of  the  rents,  interests,  rights,  issues  and  profits 
arising  and  accruing  from  the  estate  in  the  parish  of  Langley  Marsh,  to  pay,  in  the 
first  instance,  an  annuity  of  £800  to  his  wife,  Jane  Jackson,  during  her  life  ;  and  upon 
further  trust  to  pay,  in  the  second  instance,  one  other  annuity  of  £100  to  his  mother, 
Eliza  Jackson,  during  her  life  :  and  upon  further  trust  to  pav,  in  the  third  instance', 
one  other  annuity  of  £500  to  his  son,  William  Collins  Burke'Jackson,  during  his  life ; 
and,  if  it  should  happen  that  the  rents,  issues,  interests,  rights,  profits  and  advantages' 
of  all  his  estates  should  not  be  equal,  with  the  aforesaid  incumbrances  thereon,  to  the 
full  payment  of  the  said  annuity  of  £500  to  his  son,  then  he  directed  that  the  surplus  of 
the  said  rents,  issues,  &c.,  after  the  payment  of  the  annuities  to  his  wife  and  mother,  and 
[95]  after  all  legal  deductions,  should  be  delivered  over  to  his  son,  William  C.  B. 
Jackson,  for  his  own  use  and  benefit  during  his  life  :  and  upon  further  trust,  in  the 
event  of  either  or  both  of  the  annuities  of  £800  and  £100  falling  in  by  the  death  of 
the  annuitants,  then  he  directed  that  the  amount  of  the  annuity  so  falling  in  should 
be  transferred  to  his  son,  William  C.  B.  Jackson,  for  his  own  use  and  benefit  during 
his  life,  in  addition  to  the  annuity  of  £500  :  and  upon  further  trust  that,  in  case  his 
son,  William  C.  B.  Jackson,  should  depart  this  life  leaving  behind  him  no  legitimate 
issue,  then  that  the  trustees  should  pay  the  whole  of  the  said  rents,  issues  and  piufics 
to  his  wife,  Jane  Jackson,  during  her  life,  except  the  annuity  of  £100  to  his  mother, 
Eliza  Jackson  :  and  upon  further  trust  that,  in  case  his  son,  William  C.  B.  Jackson, 
should  depart  this  life  leaving  behind  him  legitimate  issue,  then  that  the  trustees 
should,  at  the  end  of  su  months  after  the  eldest  male  child  then  living  of  the  body  laufuUy 
begotten  of  his  said  son,  Jniliam  C.  B.  Jackson,  should  hare  attained  the  age  of  25  ijears,  or, 
in  default  of  male  issue,  the  eldest  female  child  then  living  of  the  body  lawfully 
begotten  of  his  said  son,  W.  C.  B.  Jackson,  should  have  attained  the  full  age  of  21 
years,  convey,  assign  and  transfer,  in  such  manner  as  counsel  should  advise,  all  his  said 
estates,  together  with  all  rents,  interests,  rights,  profits  and  advantages  accruing  or 
that  might  have  accrued  therefrom,  ttnto  the  said  eldest  male  child,  or,  in  default  of 
male  issue,  unto  the  said  eldest  female  child,  and  to  his  or  her  heirs  of  his  or  her  bo  ly 
laivfully  begotten  absolutely  for  ever,  subject  to  and  chargeable  nevertheless  with  the 
payment  of  the  annuities  of  £800  and  £100  as  aforesaid  :  and  upon  further  trust 
that,  in  case  his  said  sou  W.  C.  B.  Jackson  should  depart  this  life  during  the  minority 
of  the  said  eldest  male  child  or  the  said  eldest  [96]  female  child,  as  the  case  might 
be,  then  his  will  was  that,  from  and  after  the  decease  of  his  said  son,  the  annual  sum 
of  £500  should  be  appropriated  for  the  maintenance  and  education  of  such  eldest 
male  child  or  of  such  female  child,  as  the  case  might  be,  until  he  or  she  should  have 
attained  their  respective  ages  already  expressed  and  declared  ;  provided,  nevertheless, 
that  the  appropriation  of  such  annual  sum  should  not  interfere  with  the  two  annuities 
of  £800  and  £100  :  and  upon  this  further  trust  that,  in  case  his  son  should  not 
depart  this  life  during  the  minority  of  the  said  eldest  male  child  or  the  said  eldest 
female  child,  as  the  case  might  be,  then  that  all  his  said  estates  should  continue  on 
the  trusts  aforesaid  until  six  months  after  the  decease  of  his  said  son,  William  C.  B. 
Jackson,  and,  at  the  expiration  of  that  period,  pass  to  the  said  eldest  male  child  or 
to  the  said  eldest  female  child,  as  the  case  might  be,  in  the  way  and  manner  already 
expressed  and  declared  ;  and  upon  this  further  trust  that,  in  case  his  said  son  William 
C.  B.  Jackson  should  depart  this  life  leaving  behind  him  no  legitimate  issue,  then, 
at  the  expiration  of  six  months  after  the  decease  of  his  wife,  Jane  Jackson,  the  trustees 
should  convey,  assign  and  transfer,  by  such  advice  as  aforesaid  (there  being  at  the 
time  no  lineal  descendant  of  his,  the  testator's,  body  lawfully  begotten),  all  his  said 
estates,  together  with  all  rents,  issues,  interest,  rights,  profits  and  advantages  accruing 
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or  that  might  have  accrued  therefrom,  unto  certain  other  persons  in  manner  therein 
mentioned  :  and  the  testator  appointed  the  trustees  his  executors. 

The  testator  died  in  1814  leaving  his  son  named  in  his  will,  his  only  child,  his 
heir  at  law  and  customary  heir,  and  his  mother  and  wife  him  surviving.  The 
testator's  son  married  in  December  1815,  and  had  issue  a  [97]  daughter  and  a  son  : 
the  former  was  born  on  the  22d  of  October  1816,  and  the  latter,  who  was  the  Plaintiff 
in  the  cause,  was  born  on  the  14th  of  December  1817.  The  testator's  mother  died  a 
few  years  after  the  testator.  His  son  died  in  March  1828.  The  Plaintiff  attained 
21  on  the  13th  of  December  1838  :  and  on  the  30th  of  the  same  month  the  testator's 
widow  died. 

On  the  8th  of  March  1839  the  bill  was  filed  against  the  trustees  of  the  will, 
praying  that  it  might  be  declared  that  the  Plaintiff  was  absolutely  entitled  to  the  real 
estates  devised  by  the  will,  and  also  to  the  estates  which  the  trustees  had  purchased, 
with  the  testator's  personal  estate,  since  his  death,  in  pursuance  of  his  will ;  and  that 
the  trustees  might  convey  and  surrender  the  estates,  and  the  fee-simple  and  inheritance 
thereof,  to  the  Plaintiff  absolutely. 

The  cause  was  heard  on  the  29th  of  May  1840,  and  a  decree  was  then  made 
according  to  the  prayer  of  the  bill. 

The  trustees  afterwards  presented  a  petition  to  have  the  cause  reheard  as  to  that 
part  of  the  decree  which  declared  that  the  Plaintiff  was  entitled  to  the  real  estates 
which  had  been  purchased,  with  the  testator's  personal  estate,  since  his  decease,  in 
pursuance  of  the  trusts  of  his  will,(l)  and  which  directed  the  Petitioners  to  convey 
and  surrender  those  estates  to  the  Plaintiff  and  his  heirs  ;  the  Petitioners  being 
advised  that,  by  reason  of  the  remoteness  and  invalidity  of  the  devise  to  the  [98]  Plaintiff, 
the  purchased  estates  resulted  to  the  testator's  next  of  kin. 

"The  cause  now  came  on  to  be  reheard. 

Mr.  Jacob  and  Mr.  Shadwell,  for  the  Plaintiff,  said  that  the  devise  was  not  void 
for  remoteness,  but  was  good  on  the  authority  of  Boraston's  case  (3  Rep.  19)  ;  which 
had  been  followed  in  Bmmfield  v.  Crowder  (1  New  R.  313);  Doe  v.  Nowell  (1  M.  & 
S.  327) ;  Phipps  v.  JFilliams  {ante,  vol.  v.  p.  44) ;  Snow  v.  Poulden  (1  Keen,  186)  ;  Doe 
v.  JFard  (9  Adol.  &  Ell.  .582) ;  Edwards  v.  Hammond  (3  Levinz,  132  ;  2  Show.  398)  ; 
Manfield  v.  Dugard  (1  Eq.  Abr.  195) ;  Doe  v.  Lea  (3  T.  R.  41) ;  Doe  v.  Moore  (14 
East,  601). 

Mr.  K.  Bruce  and  Mr.  W.  M.  James,  for  the  Defendants,  contended  that  the 
trust  in  the  will  of  which  the  Plaintiff'  claimed  the  benefit  was  void  for  remoteness  ; 
as  it  was  not  intended  to  be  performed  until  after  the  eldest  male  child  of  W.  C.  B. 
Jackson,  who  should  be  living  at  his  decease,  should  have  attained  25,  which  age  the 
Plaintiff  had  not  even  yet  attained.  Cogan  v.  Stevens  (Lewin  on  Trustees,  Appendix, 
698) ;  Ackers  v.  Phipps  (9  Bli.  430  ;  3  CI.  &  Fin.  665) :  that,  at  all  events,  the 
question  was  so  doubtful  that  it  ought  not  to  be  decided  without  the  testator's  next 
of  kin  being  brought  before  the  Court. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  admit,  as  was  said  by  Lord  Brougham 
in  Phipps  V.  fFilliams,  that,  when  land  and  personalty  are  devised  [99]  together  with 
a  direction  to  invest  the  personalty  in  the  purchase  of  land,  the  rule  which  governs 
the  devise  of  the  land  must  be  applicable  also  to  the  personalty  which  is  to  be  invested 
in  the  purchase  of  land.  But  as  I  think  that,  in  this  case,  any  claim  that  might  be 
made  by  the  next  of  kin  could  not  be  sustained,  it  would  be  unjust  to  the  Plaintiff 
if  I  were  to  direct  the  cause  to  stand  over  with  a  view  to  the  next  of  kin  being 
brought  before  the  Court,  in  order  that  they  might  have  a  decision  pronounced 
against  them.  I  admit,  however,  that  the  trustees  were  quite  justified  in  submitting 
to  the  Court  the  question  which  they  have  raised  by  the  petition  of  rehearing. 

This  case  is  precisely  within  the  principle  of  Boraston's  case  :  and  though,  on  first 
reading  that  case,  one  is  astonished  at  the  decision,  still,  as ,  it  has  been  followed  in 

(1)  It  was  through  inadvertence  that  the  decree,  as  drawn  up,  directed  the  estates 
to  be  conveyed  and  surrendered  to  the  Plaintiff  in  fee  and  not  in  tail.  The  Plaintiff 
being  the  testator's  heir,  the  estates  of  which  the  testator  was  seised  at  his  death  would 
have  descended  to  the  Plaintiff  if  the  devise  had  been  void  :  consequently  the 
petition  was  confined  to  the  purchased  estates. 
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Bromfield  v.  Crmvder  and  in  tbe  other  cases  cited  for  the  PlaintifiF,  my  opinion  is  that 
I  am  not  at  liberty  to  escape  from  it.     The  decree,  therefore,  must  be  affirmed. 

[100]    Thompson  v.  Selby.(I)    April  22,  1841. 

Practice.     Motion. 

After  answer,  the  bill  was  amended  and  a  plea  was  put  in  to  the  amended  bill.  Held, 
that  the  original  bill  having  been  answered,  the  pendency  of  the  plea  to  the  amended 
bill  did  not  prevent  the  hearing  of  a  motion  for  a  receiver. 

The  original  bill  was  amended  after  it  had  been  answered ;  and  a  plea  was  put  in 
to  the  amended  bill. 

Mr.  Lovat  and  Mr.  Coleridge,  for  the  Plaintiff,  moved  for  a  receiver. 

Mr.  Knight  Bruce  and  Mr.  Hare,  for  the  Defendant,  said  that  the  pendency  of 
the  plea  prevented  the  motion  being  heard  :  2  Dan.  Prac.  219. 

The  Yice-Chancellor  [Sir  L.  Shadwell].  As  the  original  bill  has  been  answered, 
I  think  that  I  am  at  liberty  to  hear  the  motion  notwithstanding  there  is  a  plea  pend- 
ing to  the  amended  bill. 

[101]    Peters  v.  Dipple.    April  23,  1841. 

Will.     Consti-udion. 

Testatrix  gave  an  annuity  of  £.50  to  her  son-in-law,  for  his  life,  provided  he  remained 
unmarried,  but  if  he  should  marry,  the  annuity  to  cease ;  and,  after  his  death  or 
second  marriage,  whichever  should  first  happen,  she  gave  £1000  to  be  equally 
divided  between  her  brother  and  sisters  ;  and,  if  they  should  not  all  be  then  living, 
she  gave  the  share  of  him,  her  or  them  so  dying  to  be  equally  divided  between  them, 
her  sur\'iving  brother  and  sisters.  The  testatrix's  brother  and  sisters  all  died  in 
her  son-in-law's  lifetime,  and  he  died  unmarried.  Held  that  the  brother  and  sisters 
took  a  vested  interest  in  the  £1000  as  tenants  in  common. 

Ann  Parr,  by  her  will,  gave  an  annuity  of  £50  to  her  son-in-law,  Robert  Green, 
to  be  paid  to  him  during  his  life,  provided  he  should  so  long  remain  single  and 
unmarried  ;  but,  if  he  should  thereafter  marry,  then  she  directed  that  the  annuity 
should  cease  and  be  no  longer  paid  from  the  time  of  such  marriage  :  and  from  and 
after  the  decease  of  Robert  Green  or  his  marriage,  whichever  should  first  happen,  she 
gave  the  sum  of  £1000  to  be  equally  divided  between  her  brother  and  sisters;  and, 
if  they  should  not  all  be  then  living,  she  gave  and  bequeathed  the  share  of  him,  her 
or  them  so  dying  to  be  equally  divided  between  them,  her  surviving  brother  and 
sisters  :  and  she  gave  the  residue  of  her  personal  estate  to  her  brother-in-law,  Matthew 
Peters. 

Matthew  Peters  and  Robert  Green  survived  the  testatrix  :  and  she  left  a  brother 
and  four  sisters  living  at  her  death ;  but  they  all  died  in  Robert  Green's  lifetime. 
He  died  in  August  1834  without  having  married  after  the  date  of  the  will. 

The  bill  was  filed  by  some  of  the  residuary  legatees  under  the  will  of  Matthew 
Peters  (who  also  was  dead)  against  the  representatives  of  the  testatrix's  brother  and 
sisters  and  other  parties,  alleging  that  the  testatrix's  brother  and  sisters  having  died 
before  the  death  or  marriage  of  Robert  Green,  the  legacy  of  £1000  lapsed  and  became 
part  of  the  testatrix's  residuary  estate ;  and  praying  that  a  sum  of  stock  in  which  the 
£1000  had  been  invested  might  be  transferred  to  the  Plaintiffs  as  repre-[102]-sentmg 
the  residuary  legatees  under  Matthew  Peters's  will. 

The  cause  was  heard  as  a  short  cause. 

Mr.  Knight  Bruce,  Mr.  James  Parker  and  Mr.  Craig,  for  the  Plaintiffs,  contended 

{\)  Ex  relatione. 
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that  the  bequest  on  which  the  question  raised  by  the  bill  arose  was  not  a  gift  of  the 
interest  of  a  sura  of  money  to  one  for  life,  with  a  bequest  of  the  principal  to  others 
on  his  death  ;  but  that  it  was  a  gift  of  an  annuity  followed  by  a  bequest  of  a  sum 
in  gross,  which  was  contingent  on  the  legatees  being  alive  at  the  marriage  or  death 
of  the  annuitant.  Harrison  v.  Foreman  (5  Ves.  207) ;  Billingsley  v.  Wills  (3  Atk.  219) ; 
Pope  V.  JFhitcomhe  (3  Russ.  124) ;  Smell  v.  Dee  (2  Salk.  415) ;  Norris  v.  Huthwaite  (1 
Bro.  C.  C.  182,  note). 

Mr.  Simons,  Mr.  Paynter  and  Mr.  E.  Montagu  appeared  for  the  Defendants. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  the  gift  in  question  was,  in 
effect,  a  gift  in  remainder,  and  declared  that  the  testatrix's  brother  and  sisters  took 
vested  interests  in  the  £1000  as  tenants  in  common,  equally. 

[103]    Lloyd  v.  Wait.(I)    April  23,  1841. 

Practice.     Production  of  Deed. 

A.,  claiming  to  be  heir  to  a  mortgagor,  filed  a  bill  to  redeem.  The  answer  denied 
that  he  was  heir.  A  motion  by  him  for  production  of  the  mortgage  deed  was 
refused,  because  he  had  not  established  his  title. 

The  bill  was  filed  to  redeem  a  mortgage  by  a  person  claiming  to  be  heir  ex.  parte 
pafernd  to  the  mortgagor.  The  Defendants  were  the  heir  ex  parte  paternd  and  the 
administrator  of  the  mortgagor ;  and  they  had  redeemed  the  mortgage  and  taken  an 
assignment  of  it  to  themselves. 

The  answer  denied  that  the  Plaintiff  sustained  the  character  in  which  he  sued. 

Mr.  Shebbeare,  for  the  PlaintifT,  moved  that  the  Defendants  might  be  ordered  to 
produce  the  mortgage  deed. 

Mr.  Roupell,  for  the  Defendants,  submitted  that,  as  the  title  of  the  Plaintiff  was 
denied,  he  must  prove  it  before  he  could  have  a  right  to  see  the  deed. 

Mr.  Shebbeare,  in  reply,  cited  Hue  v.  JRichards  (2  Beav.  305). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  As  the  title  of  the  Plaintiff  is  denied, 
be  must  establish  it  before  he  can  be  entitled  to  see  the  deed  :  that  is,  he  must  first 
shew  that  he  has  an  interest  in  the  deed. 

Motion  refused  with  costs. 


[104]     In  re  LiNGEN.     May  1,  1841. 

Practice.     Stat.  6  Anne,  c.  18.     Cestui  Que  Vie. 

Course  of  proceeding  under  6  Anne,  c.  18,  to  compel  a  lessee  pur  autre  vie,  to  produce 
the  cestui  que  vie  to  the  reversioner. 

On  the  22d  of  December  1840  an  order  was  obtained,  under  6th  Anne,  c.  18, 
s.  1,  (2)  by  a  person  [105]  entitled  to  certain  property,  in  reversion  expectant  on  the 

(1)  Ex  relatione. 

(2)  This  Act  is  intituled  :  "  An  Act  for  the  more  effectual  Discovery  of  the  Death 
of  Persons  pretended  to  be  Alive  to  the  Prejudice  of  those  who  claim  Estates  after  their 
Deaths."  It  enacts,  "that  any  person  or  persons  who  hath  or  shall  have  any  claim 
or  demand  in  or  to  any  remainder,  reversion  or  expectancy,  in  or  to  any  estate,  after 
the  death  of  any  person  within  age,  married  woman  or  any  other  person  whatsoever, 
upon  affidavit  made  in  the  High  Court  of  Chancery  by  the  persons  so  claiming  such 
estate  of  his  or  her  title,  and  that  he  or  she  hath  cause  to  believe  that  such  minor, 
married  woman  or  other  person  is  dead,  and  that  his  or  her  death  is  concealed  by 
such  guardian,  trustee,  husband,  or  any  other  person,  shall  and  may,  once  a  year,  if 
the  person  aggrieved  shall  think  fit,  move  the  Lord  Chancellor,  Keeper  or  Commis- 
sioners for  the  custody  of  the  Great  Seal  of  Great  Britain  for  the  time  being,  to  order, 
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determination  of  a  lease  thereof  pur  autre  tie,  for  the  production  of  the  cestui  que  vie 
by  the  lessee,  to  two  persons  named  in  the  order  at  the  church-door  of  the  parish  on 
the  Sth  of  January  1841,  between  the  hours  of  10  and  12  in  the  forenoon. 

The  lessee  was  served  with  the  order,  but  did  not  produce  the  cestui  que  vie ;  as 
appeared  by  affidavit  and  by  the  return  made  by  the  two  persons  to  whom  the  cestui 
quf  vie  was  ordered  to  be  produced.  Whereupon  another  order  was  obtained,  com- 
manding the  lessee  to  produce  the  cestui  que  vie,  at  the  Bar  of  the  Court  at  the  sitting 
of  the  Court  at  10  o'clock  in  the  morning  of  the  1st  of  May  1841.  The  lessee  having 
disobeyed  this  order  as  well  as  the  former  one, 

Mr.  Blunt,  by  whom  the  orders  had  been  obtained,  said  that  the  registrar  doubted 
whether  the  Act  did  not  [106]  require  that  some  return  to  the  last  order  should  be 
made  into  the  Petty  Bag  Office,  before  an  order  entitling  the  reversioner  to  enter  on 
the  demised  premises  could  be  drawn  up. 

The  Yice-Chanxellor  [Sir  L.  Shadwell].  I  apprehend  that  all  that  is  necessary 
is  that  the  registrar  should  insert  a  minute  in  the  book  of  proceedings  of  this  Court 
that,  on  this  day,  at  the  sitting  of  the  Court  at  10  o'clock  in  the  morning,  no  person 
represented  to  be  the  cestui  que  vie  was  produced  or  appeared. 

[106]     £.i\parfe  Seidler.     ilfa;/ 5,  1841. 

[Questioned,  In  re  Home  Assurance  Associaiion,  1871,  L.  R.  12  Eq.  113.] 

Practice.     Costs.     Petition. 

If  a  petition  is  presented  under  an  Act  of  Parliament  by  a  person  who  is  out  of  the 
jurisdiction,  the  respondent  may  require  security  to  be  given  for  costs,  notwith- 
standing he  has  answered  the  affidavits  in  support  of  the  petition. 

This  was  a  petition  presented  under  an  Act  of  Parliament,  authorizing  the  Court 
to  make  an  order  on  petition  in  a  summary  way. 

The  Petitioner  being  out  of  the  jurisdiction  of  the  Court,  and  the  respondent 
having  answered  the  affidavits  in  support  of  the  petition,  the  question  was  whether 
he  had  thereby  lost  his  right  to  require  the  Petitioner  to  give  security  for  costs. 

and  they  are  hereby  authorized  and  required  to  order,  such  guardian,  trustee,  husband 
or  other  person,  concealing  or  suspected  to  conceal  such  person,  at  such  time  and 
place  as  the  said  Court  shall  direct,  on  personal  or  other  due  service  of  such  order, 
to  produce  and  shew  to  such  person  and  persons  (not  exceeding  two)  as  shall  in  such 
order  be  named  by  the  party  or  parties  prosecuting  such  order,  such  minor,  married 
woman,  or  other  persons  aforesaid  ;  and  if  such  guardian,  trustee,  husband  or  such 
other  person,  as  aforesaid,  shall  refuse  or  neglect  to  produce  or  shew  such  infant, 
married  woman,  or  such  other  person,  on  whose  life  any  such  estate  doth  depend,  ac- 
cording to  the  directions  of  the  said  order,  that  then  the  Court  of  Chancery  is  hereby 
authorized  and  required  to  order  such  guardian,  trustee,  husband  or  other  person  to 
produce  such  minor,  married  woman,  or  other  person  concealed,  in  the  said  Court  of 
Chancery  or  otherwise  before  commissioners  to  be  appointed  by  the  said  Court,  at 
such  time  and  place  as  the  Court  shall  direct,  two  of  which  commissioners  shall  be 
nominated  by  the  party  or  parties  prosecuting  in  such  order  at  his,  her,  or  their 
costs  and  charges ;  and  in  case  such  guardian,  trustee,  husband  or  other  person  shall 
refuse  or  neglect  to  produce  such  infant,  married  woman  or  other  person,  so  concealed 
in  the  Court  of  Chancery,  or  before  such  commissioners,  whereof  return  shall  be  made 
by  such  commissioners,  and  that  return  filed  in  the  Petty  Bag  Office,  in  either  or 
any  of  the  said  cases,  the  said  minor,  married  woman  or  such  other  person  so  con- 
cealed, shall  be  taken  to  be  dead,  and  it  shall  be  lawful  for  any  person  claiming  any 
right,  title,  or  interest,  in  remainder  or  reversion  or  otherwise,  after  the  death  of 
such  infant,  married  woman,  or  such  persons  so  concealed  as  aforesaid,  to  enter  upon 
such  lands,  tenements  and  hereditaments,  as  if  such  infant,  married  woman  or  other 
person  so  concealed  were  actually  dead." 
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The  Vice-Chancellor  [Sir  L.  Shadwell]  ruled  that  he  had  not,  but  that  he 
might,  make  the  application  on  the  petition  coming  on  to  be  heard. 

[107]    Waldo  v.  Waldo.    Mai/  5,  1841. 

[S.  C.  10  L.  J.  Ch.  312.  See  Phillips  v.  Barlow,  1844,  14  Sim.  265  ;  Seagram  v.  Knighl, 
1867,  L.  R.  2  Ch.  631  ;  Lowndes  v.  Nm-tm,  1877,  6  Ch.  D.  143.  Cf.  In  re  Barringtm, 
1886,  33  Ch.  D.  523.] 

Timber.     Tenant  for  Life  and  Remainder-man. 

Estates  were  devised  to  A.  in  fee,  in  trust  to  sell  them  on  B.  for  life,  remainder  to  C. 
for  life,  without  impeachment  of  ivaste,  remainder  to  C.'s  first  and  other  sons  in  tail. 
Soon  after  the  testator's  death.  A.,  with  the  consent  of  B.  and  C,  cut  and  sold  some 
timber  on  the  estates  which  was  going  to  decay,  and  invested  the  proceeds  in 
consols.  Afterwards  a  suit  was  instituted  by  C.  against  A.  B.  and  C.'s  infant  eldest 
son,  in  which  the  stock  was  ordered  to  be  transferred  into  the  Court.  The  Court 
having  ascertained  the  circumstances  under  which  the  timber  had  been  cut,  ordered 
the  dividends  of  the  stock  to  be  paid  to  B.  for  life  ;  and,  afterwards,  B.  having  died, 
the  capital  to  be  transferred  to  C. 

The  testatrix  in  the  cause,  by  her  will,  dated  the  8th  of  June  1827,  devised  her 
manor  of  Heaver,  in  Kent,  and  all  other  her  estates  in  that  county  and  elsewhere,  to 
S.  N.  Meredith  and  his  heirs,  upon  trust,  as  soon  as  conveniently  might  be  after  her 
decease,  to  convey  the  manor  and  other  estates  to  the  use  of  the  Defendant  Jane 
Waldo,  now  deceased,  for  her  life  (but  she  not  to  have  any  power  of  cutting  down 
more  timber  than  was  merely  necessary  for  repairs),  with  remainder  to  the  use  of 
trustees  to  preserve,  &c.,  with  remainder  to  the  use  of  the  Plaintiff,  Edmund  Wakefield 
Mead  Waldo,  for  life,  without  impeachment  of  waste,  with  remainder  to  the  use  of 
trustees  to  preserve,  &c.,  with  remainder  to  the  PlaintifTs  first  and  other  sons, 
successively  in  tail,  with  divers  remainders  over,  with  the  ultimate  reversion  or 
remainder  to  the  testatrix's  right  heirs. 

The  testatrix  died  in  December  1829.  Shortly  after  her  death,  Mr.  Meredith, 
with  the  consent  of  Jane  Waldo  and  the  Plaintiff,  caused  some  timber  on  the  devised 
estates,  which  a  surveyor  employed  by  him  had  marked  as  being  fit  and  proper  to  be 
cut  owing  to  the  same  having  arrived  at  maturity  and  being  in  an  incipient  state  of 
decay,  to  be  felled  and  sold,  and  the  proceeds  to  be  invested  in  the  three  per  cent, 
consols. 

[108]  In  September  1831  Meredith  made  a  settlement  of  the  estates  pursuant  to 
the  directions  of  the  will; 

By  the  decree  made  on  the  hearing  of  the  cause  on  the  5th  of  July  1834,  the 
stock  purchased  with  the  timber-money  was  ordered  to  be  transferred  into  Court,  and 
the  Master  was  directed  to  inquire  as  to  the  circumstances  under  which  the  timber 
had  been  cut.  The  Master  reported  that  the  timber  was  in  a  decaying  state,  and  was 
cut  under  the  circumstances  above  stated ;  that  none  of  it  had  been  planted  for  the 
purpose  of,  or  was  calculated  to  serve  for,  ornament  or  shelter  to  the  mansion-house 
on  the  estates ;  and  that  the  timber  which  remained  uncut  was  amply  suflBcient  for 
future  repairs. 

By  the  decree  made  on  the  hearing  for  further  directions,  dated  the  30th  of 
January  1835,  the  Defendant,  Jane  Waldo,  was  declared  entitled  to  and  was  ordered 
to  be  paid  the  dividends  of  the  stock,  during  her  life ;  and,  after  her  death,  any 
person  or  persons  entitled  to  or  interested  in  the  stock  were  to  be  at  liberty  to  apply 
to  the  Court  concerning  it,  as  they  should  be  advised.(l) 

Jane  Waldo  died  on  the  28th  December  1840,  having  received  all  the  dividends 
of  the  stock  which  became  due  in  her  lifetime.  The  Plaintiff  then  presented  a  petition 
in  the  cause,  praying  that  the  capital  of  the  stock,  and  a  dividend  which  had  accrued 

(1)  See  ante,  vol.  vii.  p.  261. 
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thereon,  since  Jane  Waldo's  death,   might  be  transferred  and  paid  to  him.     The 
petition  now  came  on  to  be  heard. 

[109]  Mr.  Knight  Bruce,  Mr.  Jacob  and  Mr.  Osborne,  in  support  of  the  petition. 
The  Court  has  already  decided  that,  owing  to  the  superintending  authority  of  the 
trustee,  the  cutting  of  the  timber  was  not  a  wrongful  act ;  and,  that  being  the  case, 
it  must  be  considered,  in  this  Court,  as  still  standing ;  and  the  Court  will  take  care 
that  the  rights  of  the  Plaintiff,  who  has  now  become  tenant  for  life  in  possession, 
without  impeachment  of  waste,  shall  not  be  prejudiced  by  an  act  which  it  has 
sanctioned  and  adopted.  If  the  timber  were  still  standing,' the  Plaintiff  would  be 
entitled  to  cut  and  sell  it  for  his  own  benefit;  and,  therefore,  he  is  entitled  to 
the  sum  of  stock  which  now  represents  the  timber.  Lewis  Bowles's  case  (11  Eep.  79 
b.  ;  see  7th  Resolution,  p.  82  b.) ;  Pyne  v.  Dm-  (1  T.  E.  55) ;  TFickham  v.  Wickham 
(19  Yes.  419) ;  Cockerel!  v.  Cholmeley  (1  Russ.  &  Myl.  418;  S.  C.  3  Bing.  207,  nom. 
Chnlmehy  v.  Parton). 

Mr.  Girdlestone  and  Mr.  Tennant,  for  the  Defendant  Edmund  Waldo  Mead  Waldo, 
the  Plaintiffs  eldest  son,  who  was  an  infant.  The  act  of  cutting  down  the  timber 
was  a  wrongful  act,  which  instantly  enured  to  the  benefit  of  the  party  entitled,  not  to 
the  ne.xt  estate  for  life,  but  to  the  inheritance ;  he  being  the  only  party  entitled  to 
take  advantage  of  the  wrongful  act. 

In  Udal  V.  Udal  (Aleyn,  81)  it  was  resolved,  "that,  if  there  be  tenant  for  life, 
the  remainder  for  life,  and  tenant  for  life  cut  down  timber  trees,  he  that  hath  the 
inheritance  [110]  may  seize  them,  although  he  cannot  have  an  action  of  waste  during 
the  life  of  him  in  remainder ;  for  the  particular  tenant  hath  not  the  absolute  property 
in  the  trees,  but  only  a  special  interest  in  them  so  long  as  they  continue  annexed  to 
the  land.  And,  therefore,  a  termer  cannot  grant  away  his  term  excepting  the  trees, 
but  the  exception  is  void,  for  that  he  cannot  have  a  distinct  interest  in  them,  but  only 
relative  to  the  land."  Par/et's  case  is  to  the  same  effect.  (5  Rep.  76.)  In  Butler's 
Notes  to  Co.  Litt.  218  b.  the  law  on  the  subject  is  thus  laid  down  :  "No  person  is 
entitled  to  an  action  of  waste  against  a  tenant  for  life,  but  he  who  has  the  immediate 
estate  of  inheritance  in  remainder  or  reversion  expectant  upon  the  estate  for  life.  If, 
between  the  estate  of  the  tenant  for  life  who  commits  waste  and  the  subsequent  estate 
of  inheritance  there  is  interposed  an  estate  of  freehold  to  anj'  person  in  esse,  then, 
during  the  continuance  of  such  interposed  estate,  the  action  of  waste  is  suspended ; 
and,  if  the  first  tenant  for  life  dies  during  the  continuance  of  such  interposed  estate, 
the  action  is  gone  for  ever.  Yet,  if  the  waste  be  done  by  cutting  down  trees,  &c., 
such  remainder-man  in  fee  may  seize  them,  and,  if  they  are  taken  away  or  made  use 
of  before  he  seizes  them,  he  may  bring  an  action  of  trover ;  for,  in  the  eye  of  the  law, 
a  remainder-man  for  life  has  not  the  property  of  the  thing  wasted."  In  Eobinson  v. 
Littan  (3  Atk.  209)  it  was  laid  down  by  Lord  Hardwicke  :  "That,  where  there  is 
tenant  for  life,  subject  to  waste,  remainder  for  life  dispunishable  for  waste,  remainder 
in  fee,  the  Court  will  not  suffer  an  agreement  between  the  two  tenants  for  life  to 
commit  waste  to  take  place  against  the  remainder-man  before  the  time  comes  when 
the  [111]  second  tenant  for  life's  power  commences."  Garth  v.  Cotton  (3  Atk.  751)  is 
to  the  like  effect,  and  is  precisely  this  case. 

Mr.  Briggs  appeared  for  the  trustees. 

Mr.  K.  Bruce,  in  reply.  In  the  cases  which  were  first  cited  for  the  infant  tenant 
in  tail,  it  does  not  appear  whether  the  tenants  for  life  in  remainder  were  impeachable 
or  unimpeachable  of  waste ;  and,  in  the  absence  of  words  to  the  contrary,  they  must 
be  taken  to  have  been  impeachable  of  waste.  The  cases  cited  from  Atkyns  shew  that 
the  Court  will  not  allow  the  collusive  cutting  of  timber  between  two  tenants  for  life, 
the  one  impeachable  and  the  other  unimpeachable  of  waste,  to  the  disherison  of  the 
reversioner  or  remainder-man.  In  both  those  cases,  however,  it  is  said  that  the 
remainder-man  for  life  unimpeachable  of  waste  must  wait  until  his  estate  comes  into 
possession. 

The  Yice-Chancellor  [Sir  L.  Shadwell].  I  do  not  recollect  that  this  precise 
point  has  ever  before  been  brought  before  the  Court. 

I  remember  very  well  that,  when  the  case  of  Tooker  v.  Annesley  {ante,  vol.  v.  p. 
235)  was  brought  before  me,  I  felt  compelled,  by  the  mode  in  which  Sir  E.  Sugden 
argued  the  case,  to  look  into  all  the  cases  on  the  subject ;  and  they  amounted  only  to 
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this,  that,  where  this  Court  does  interfere  when  timber  has  been  cut,  it  will  go  on  to 
make  an  application  of  the  produce  of  the  timber,  which  constitutes  a  part  of  the 
inheritance,  by  investing  it  in  the  [112]  three  per  cents.,  and  will  order  the  dividends 
to  be  paid  to  the  party  entitled  in  possession. 

This  case  must  be  determined  by  analogy  to  what  is  the  law  on  the  subject.  The 
whole  law,  as  far  as  the  tenant  for  life  unimpeachable  of  waste  is  concerned,  is 
expressed  thus  in  the  7th  resolution  in  Lewis  Bowles's  case  :— 

"  The  clause  of  without  impeachment  of  waste  gives  a  power  to  the  lessee  which  will 
produce  an  interest  in  him  if  he  executes  his  power  during  the  privity  of  his  estate." 
I  take  this  to  be  a  correct  statement  of  the  law  on  this  subject. 

^Vhere  there  is  an  estate  settled  on  one  for  life  unimpeachable  for  waste,  with 
remainder  over,  and  there  is  a  power  of  sale  to  be  exercised  with  the  concurrence  of 
the  tenant  for  life,  that  power  is  not  allowed  to  be  exercised  in  this  manner,  namely, 
by  selling  the  whole  estate,  and  excepting  the  value  of  the  timber  from  the  whole 
purchase-money  and  paying  that  to  the  tenant  for  life.  That  very  case  occurred 
nearly  40  years  ago  before  Sir  W.  Grant,  who  held  that  a  tenant  for  life  who  had  an 
option  of  cutting  timber  could  not  sell  or  concur  in  a  sale  of  the  whole  estate,  and  have 
excepted  out  of  it  the  value  of  the  timber.(l)  That  case  is  only  an  authority  where 
there  is  a  tenant  for  life  unimpeachable  of  waste. 

Where,  by  the  act  of  the  Court,  or  the  act  of  a  trustee  out  of  Court  which  the 
Court  has  adopted,  timber,  which  is  part  of  the  inheritance,  has  been  converted  into 
consols  and  the  Court  has  dealt  with  the  fund  as  repre-[113]-senting  the  inheritance, 
by  giving,  in  commutation  for  the  rights  of  the  tenant  for  life  impeachable  of  waste, 
the  interest  produced  by  the  investment  in  consols,  I  think  that,  where  the  estate  of 
the  tenant  for  life  has  ceased,  the  Court  has  only  to  consider  the  estate  of  the  person 
next  in  succession  ;  and,  if  he  is  unimpeachable  of  waste  and  asks  for  the  corpus  of 
the  fund,  he  asks  only  for  that  which  he  would  have  been  entitled  to  if  he  had  exer- 
cised that  power  which  the  law  gives  him  a  right  to  exercise  when  he  comes  into 
possession.  In  strict  analogy  to  this,  when  the  estate  of  the  person  in  remainder 
comes  into  possession  in  the  shape  of  an  estate  for  life  unimpeachable  of  waste,  the 
person  having  that  estate  is  entitled  to  take  that  portion  of  the  inheritance  which  is 
represented  by  the  proceeds  of  the  timber  cut. 


[113]     Selway  v.  Chappkll.     May  5,  1841. 

Practice.     Witness. 

After  a  witness  had  been  examined  for  the  Plaintiff,  the  Defendant  discovered  that 
he  was  interested  in  the  result  of  the  suit.  The  Defendant  was  allowed  to  issue  a 
new  commission  for  examining  the  witness  and  other  persons  to  prove  the  fact. 

The  Defendant,  after  a  witness  had  been  examined  for  the  Plaintiff  under  a  com- 
mission, discovered  that  the  witness  was  interested  in  the  result  of  the  suit. 

The  Vice-Chancellor,  on  an  application  made  by  Mr.  Jacob  and  Mr.  Follett, 
for  the  Defendant,  and  opposed  by  Mr.  James  Parker,  for  the  Plaintiff,  gave  the 
Defendant  liberty  to  take  out  a  new  commission,  directed  to  the  old  Commissioners, 
and  to  exhibit  interrogatories  for  examining  or  cross-examining  the  witness  as  to  his 
interest,  and  for  examining  other  witnesses  to  the  same  point,  with  liberty  to  the 
Plaintiff  to  cross-examine  those  witnesses  ;  the  costs  of  the  application  and  of  the  new 
commission  to  be  paid  by  the  Defendant. 

[114]  Vaughan  v.  Worrall  (2)  was  cited  in  support  of  the  application. 

(1)  See  also  Cockerell  v.  Cholmeley,  1  Russ.  &  Myl.  418. 

(2)  2  Madd.  322  ;  and  2  Swans.  395.  The  incompetency  of  witnesses  on  account 
of  interest  is  now  removed  by  6  &  7  Vict.  c.  85 ;  and  by  the  same  Act  a  Plaintiff  in 
equity  is  enabled  to  examine  a  Defendant  as  a  witness,  whether  he  is  a  mere  formal 
party  or  not. 
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[114]    Sir  Wm.  Pilkington,  Bart.,  v.  Boughey.    May  7,  1841. 

[S.  C.  5  Jur.  1149.] 

Mortmain.     Charity.     Trust.     Will.     Construdimi. 

Testator,  after  limiting  his  Staffordshire  estates  to  his  daughter  and  her  sons  in  strict 
settlement,  recited  that  he  had  lately  purchased  an  estate  called  C.  for  the  purpose 
of  endowing  a  chapel,  but  that  he  had  been  prevented  from  carrying  his  intention 
into  effect ;  he  then  devised  the  C.  estate  to  trustees,  in  trust  to  apply  the  rents 
upon  such  trusts  and  for  such  purposes  as  the  persons  for  the  time  being  in  posses- 
sion of  his  Staffordshire  estates  should,  in  their  discretion,  appoint ;  but  he  trusted 
that,  out  of  respect  to  his  memory,  they  would  exercise  such  power  in  doing  such 
charitable  acts  as  they  knew  he  would  most  approve  of.  Held,  that  both  the  subject 
and  the  object  of  the  trust  were  clearly  pointed  out,  and  that  the  latter  being 
charitable  acts,  the  trust  was  void  under  the  Statute  of  Mortmain. 

Thomas  Swinnerton,  the  testator  in  the  cause,  by  his  will,  dated  the  4th  of  August 
1^29,  devised  his  capital  mansion-house  and  estates  at  Butterton,  Staffordshire,  to 
his  daughter,  Lady  Pilkington,  the  wife  of  Sir  William  Pilkington,  for  life,  with 
remainders  to  her  first  and  other  sons  in  tail,  with  remainders  to  his  daughter  the 
Defendant,  Mrs.  Tynte,  and  her  sons  in  like  manner  ;  and  after  reciting  that  he  had 
then  lately  purchased  an  estate  called  Coalamore,  situate  in  the  parish  of  Stoke-upon- 
Trent,  in  the  county  of  Stafford,  for  the  purpose  of  endowing  a  private  chapel,  which 
he  intended  to  build  upon  some  part  of  his  estate,  at  Butterton,  adjoining  his  house 
there,  but  that  certain  [115]  difficulties  had  arisen  which  prevented  him  from  carry- 
ing his  intention  into  effect ;  he  directed  that,  in  case  at  the  time  of  his  decease  such 
chapel  should  not  be  built  and  endowed  (as  was  the  case),  then  such  estate  should  be 
and  enure,  and  he  thereby  gave  and  devised  the  same  unto  and  to  the  use  of  the 
Defendants  Sir  Thomas  Boughey  and  Francis  Twemlow,  their  heirs  and  assigns,  upon 
trust  that  they  and  the  survivor  of  them  and  the  heirs  and  assigns  of  such  surv-ivor 
should,  from  time  to  time,  receive  the  rents,  issues  and  profits  thereof,  and  apply  the 
same  to  such  uses,  upon  such  trusts  and  for  such  ends,  intents  and  purposes  as  Lady 
Pilkington,  or  Mrs.  Tynte,  or  the  person  or  persons  for  the  time  being  entitled  to 
the  immediate  freehold  in  possession  of  his  Staffordshire  estates  should  in  her,  his 
or  their  discretion  direct  or  appoint ;  but  he  trusted  that,  out  of  respect  to  his  memory, 
they  would  exercise  such  power  in  doing  such  charitable  acts  as  tliey  knew  he  would  most 
approve  of. 

Mr.  James,  for  the  Plaintiffs,  Sir  'William  and  Lady  Pilkington,  submitted  that 
the  language  used  by  the  testator  was  such  as  to  give  to  Lady  Pilkington  the  bene- 
ficial interest  in  the  Coalamore  estate,  unfettered  with  any  trust  for  charity  or  any 
other  purpose ;  that  there  was  a  careful  anxiety  pervading  the  clause,  which  shewed 
that  the  testator  was  aware  that,  if  he  imposed  any  trust  for  charity,  he  would  be 
doing  a  void  act ;  that  no  objects  were  pointed  out  for  whose  benefit  the  rents  were 
to  be  applied,  but  it  was  left  to  Lady  Pilkington 's  uncontrolled  discretion  to  apply 
them  as  she  might  think  fit.  Sale  v.  Moore  (ante,  vol.  i.  p.  534) ;  Meredith  v.  [116] 
Heneage  {ante,  vol.  i.  p.  542) ;  Gibbs  v.  Eumsey  (2  V.  &  B.  294).  This  last  case  shews 
that  Lady  Pilkington  may,  if  she  pleases,  appoint  the  rents  to  herself. 

Mr.  Hodgson,  Mr.  Daniell  and  Mr.  Twemlow  appeared  for  the  other  parties  ;  but 

The  Vice-Chan-cellor  [Sir  L.  Shadwell],  without  hearing  them,  said:  The 
testator  recites  that  he  had  lately  purchased  the  Coalamore  estate  for  the  purpose  of 
endowing  a  private  chapel  which  "he  intended  to  build  upon  some  part  of  his  estate 
at  Butterton  in  Staffordshire,  but  that  certain  difficulties  had  arisen  which  prevented 
him  from  carrying  his  intention  into  effect.  He  then  directs  that  in  case  the  chapel 
should  not  be  built  and  endowed  at  his  death,  then  the  Coalamore  estate  should  be 
and  enure  to  the  use  of  Sir  Thomas  Boughey  and  Francis  Twemlow,  their  heirs  and 
assigns,  in  trust  to  apply  the  rents  of  that  estate  to  such  uses  and  purposes  as  Lady 
Pilkington,  or  Mrs.  Tynte,  or  the  person  or  persons  for  the  time  being  entitled  to 
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the  freehold  in  possession  of  his  Staffordshire  estates  should  in  her,  his  or  their  dis- 
cretion, direct  or  appoint ;  but  he  trusted  that,  out  of  respect  to  his  memory,  they 
would  exercise  such  power  in  doing  such  charitable  acts  as  they  knew  he  would  most 
approve  of.  The  testator,  therefore,  on  the  face  of  his  will,  tells  us  that  he  had 
purchased  the  Coalamore  estate  with  the  intention  of  endowing  a  chapel,  but  that 
he  had  been  prevented  from  carrying  his  intention  into  effect ;  and,  then  he  directs 
the  trustees  to  apply  the  rents  of  that  estate  for  such  purposes  as  [117]  the  persons 
for  the  time  being  in  possession  of  his  Staffordshire  estates  should,  in  their  discretion, 
think  fit ;  but  he  trusts  that  they  will  exercise  the  power  in  doing  such  charitable 
acts  as  they  knew  he  would  most  approve  of.  In  the  first  place,  therefore,  the  subject 
is  plainly  pointed  out,  namely,  the  rents  and  profits  of  the  estate ;  and,  in  the  second 
place,  the  only  thing  that  you  can  collect  as  to  his  intention  with  regard  to  the  mode 
in  which  the  power  given  to  the  parties  in  possession  of  his  Staffordshire  estates  was 
to  be  exercised  is  that  it  should  be  exercised  in  doing  such  charitable  acts  as  they 
knew  he  would  most  approve  of.  It  is  clear,  therefore,  that  the  testator  intended  the 
rents  to  be  applied  for  charitable  purposes.  Consequently  the  object,  namely,  charity, 
it  clearly  pointed  out,  as  well  as  the  subject ;  and  the  trust  is  void  under  the  Statute 
of  Mortmain ;  and  the  estate  will  pass  to  the  right  heirs  of  the  testator. 

[118]    SiDNY  V.  Ranger.    Mai/  6,  7,  26,  June  10,  1841. 

Vendor  amd  Purchaser.     Sale  under  Decree.     Solidtor.     Fraud. 

A  party  to  a  suit,  who  was  also  a  solicitor,  and  had  the  conduct  of  a  sale  decreed  by 
the  Court,  purchased  at  the  sale  under  a  feigned  name.  The  Court,  after  the 
purchase  had  been  confirmed,  ordered  the  estate  to  be  again  offered  for  sale  at  the 
price  at  which  the  party  had  purchased  it,  and,  if  there  should  be  no  higher  bidder, 
the  party  to  be  held  to  his  purchase. 

By  the  decree  made  in  two  causes,  an  estate  at  Lamberhurst  in  Kent,  called  the 
Cold  Harbour  estate,  was  directed  to  be  sold,  and  Sir  W.  R.  Sidny,  who  was  a  Plaintiff 
in  one  of  the  causes  and  a  solicitor,  took  upon  himself  the  carriage  of  the  decree  and 
the  conduct  of  the  sale.  The  estate  was  sold  by  auction  in  August  1833  for  £600; 
but  that  sum  being  considered  much  below  its  value.  Sir  W.  R.  Sidny  caused  the 
biddings  to  be  opened  :  and  the  estate  was  resold  in  March  1834.  At  the  resale  Sir 
William  Robert  Sidny  purchased  the  estate  for  himself,  but  in  the  name  of  John  , 
King :  and,  in  March  1838,  he  obtained  an  order  confirming  the  purchase,  and  paid 
the  purchase-money  for  the  estate  and  for  the  timber  on  it  into  Court  in  the  same 
name. 

The  parties  to  the  two  suits  having  discovered  that  Sidny  was  the  real  purchaser 
at  the  resale,  a  petition  was  presented  by  the  Defendant  Ranger,  stating,  in  addition 
to  the  circumstances  above  detailed,  that  Sidny  had  cut  down  and  sold  some  of  the 
timber  on  the  estate,  and  that  the  sums  which  Sidny  had  paid  for  the  estate  and  the 
timber  on  it  were  much  less  than  their  real  values,  and  praying  that  the  estate  with 
the  timber  thereon  might  be  resold  before  the  Master ;  and,  in  case  the  same,  at  such 
resale,  should  not  produce  a  sum  equal  to  the  purchase-money  paid  by  Sidny,  exclusive 
of  the  timber,  that  Sidny  might  be  held  to  his  purchase ;  and  that  the  costs  of  such 
resale  and  of  the  present  application,  and  incident  thereto  and  consequent  thereon, 
might  be  directed  to  be  paid  by  him :  and  that,  [119]  in  case  he  should  not  be  held 
to  his  purchase,  the  aforesaid  costs,  together  with  the  amount  of  the  timber  cut  down 
and  sold  by  Sidny,  might  be  deducted  out  of  his  purchase-money  and  paid  into  the 
bank  to  the  credit  of  the  causes,  and  the  residue  thereof  repaid  to  Sidny ;  and  that 
the  Master  might  be  directed  to  appoint  another  solicitor  to  conduct  the  resale. 

Sidny  made  an  affidavit  in  opposition  to  the  petition,  contradicting  the  allegation 
that  he  had  purchased  the  estate  for  less  than  its  value,  and  stating  that  his  reason 
for  purchasing  the  estate  in  a  feigned  name  was  that  some  of  the  parties  to  the  suits 
were  hostile  to  him,  and  he  did  not  wish  them  to  know  that  he  was  the  purchaser. 

Mr.  G.  Richards  and  Mr.  Stone  appeared  for  the  Petitioner,  and  Mr.  Willcock,  for 
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Mrs.  Munns,  another  party,  who  supported  the  petition.  They  cited  Dommlle  v 
Berrington  (2  Youn.  &  Coll.  723);  Ex  parte  Lacey  (6  Yes.  625);  and  Owen  v.  Foulhis 
(Bid.  630,  note),  as  authorising  the  Court  to  make  an  order  accordine  to  the  praver 
of  the  petition.  ^    ^ 

Mr.  Wakefield  appeared  for  Sir  W.  R.  Siduy,  and  Mr.  Knight  Bruce  and  Mr. 
Jacob,  for  other  parties,  who  did  not  object  to  the  purchase.  They  referred  to 
Ehmrthy  v.  Billing  {ante,  vol.  x.  p.  98),  and  said  that  the  prayer  of  the  petition  was 
inconsistent  with  itself ;  as  it  sought  both  to  repudiate  and  to  adopt  the  purchase : 
that,  if  the  [120]  purchase  was  irregular,  the  Court  must  set  it  aside  at  once,  and  not 
contiugenth'. 

The  Yick-Ch.^ncellor.  There  is  quite  enough  in  this  case  to  bring  Sir  W.  R. 
Sidny  within  the  principle  of  those  cases  which  decide  that  persons  standing  in  the 
situation  of  trustees  cannot  buy  for  themselves.  But,  before  I  finally  dispose  of  the 
case,  I  will  direct  search  to  be  made  for  the  case  of  Owen  v.  Foulkes,  in  order  that  I 
may  ascertain  whether  it  authorises  me  to  make  such  an  order  as  is  prayed  by  this 
petition. 

June  10.  The  Vice-Chancellor  [Sir  L.  Shad  well].  I  have  seen  the  case  of  Owen 
v.  Foulkes,  and  I  think  that  it  justifies  me  in  making  an  order  according  to  the  prayer 
of  the  petition  in  this  case.  Sir  ^Y.  R.  Sidny  ought  to  have  obtained  the  leave  of  the 
Court  before  he  bid  for  the  estate. 

The  biddings  must  be  reopened,  and  the  estate  must  be  again  offered  for  sale.  If 
there  is  a  higher  bidder,  that  person  must  be  the  purchaser  ;  but,  if  not,  Sir  W.  R. 
Sidny  must  be  held  to  his  bargain.  In  short,  an  order  must  be  made  similar,  as  far  as 
is  compatible  with  the  circumstances  of  the  case,  to  the  order  in  Owen  v.  Foulkes.  1 
shall  not  make  any  order  as  to  costs  until  I  know  the  result  of  the  resale. 

The  following  order  was  drawn  up :  Order  that  the  Cold  Harbour  estate  in  the 
pleadings  mentioned  be  put  up  to  auction  at  the  sum  of  £670  (the  price  at  which 
[121]  Sir  ^Y.  R.  Sidny,  in  the  name  of  John  King,  was  allowed  by  the  order  made  in 
these  causes,  dated  the  14th  of  November  1833,  to  open  the  former  biddings  for  the 
said  estate),  and  be  again  resold :  and  it  is  ordered  that  the  person,  if  any,  that  shall 
be  reported  as  better  bidder  for  the  same  by  the  Master's  further  report,  within  ten 
days  from  the  time  of  such  bidding,  other  than  the  said  Sir  William  Robert  Sidny 
being  so  reported,  make  a  deposit  after  the  rate  of  ten  per  cent,  on  his  biddint^  (the 
amount  to  be  ascertained  by  the  said  Master)  into  the  bank,  with  the  privity  of  the 
Accountant-General  of  this  Court,  to  be  there  placed  to  the  credit  of  these  causes, 
subject  to  the  further  order  of  this  Court.  And,  upon  the  new  bidder  making  such 
deposit  by  the  time  aforesaid,  it  is  ordered  that  the  said  Sir  William  Robert  Sidny  be 
discharged  from  his  said  purchase :  and  it  is  ordered  that  so  much  of  the  Bank  three 
per  cent,  annuities  as  shall  or  may  be  then  standing  in  the  name  of  the  Accountant- 
General  of  this  Court  in  trust  in  these  causes,  as  will  be  sufficient  to  raise  the  sums 
of  £1140,  19s.(l)  and  £163,  10s.,  the  amounts  of  the  purchase-monies  paid  into  the 
bank  to  the  credit  of  these  causes  by  the  said  Sir  William  Robert  Sidny,  for  the  said 
estate  and  timber,  and  also  the  amount  of  the  costs,  charges  and  expenses  paid  by  him 
for  the  opening  of  the  said  former  biddings  for  the  said  estate,  and  by  reason  of  his 
having  become  and  being  reported  purchaser  as  aforesaid  of  the  said  estate,  after 
deducting  therefrom  the  amount  received  by  him  for  timber  sold  by  him  off  the  said 
estate,  such  amounts  to  be  respectively  ascertained  by  the  said  Master  who  is  to  certify 
the  amount  thereof,  be  sold  with  the  privity  of  the  said  Accountant-General ;  and  one 
of  the  [122]  cashiers  of  the  bank  is  to  have  notice  to  attend  and  receive  the  money  to 
arise  by  the  said  sale,  who,  upon  receipt  thereof,  is  to  pay  the  same  into  the  bank 
with  the  privity  of  the  said  Accountant-General,  to  be  there  placed  to  the  credit  of 
these  causes :  and  it  is  ordered  that  the  money  to  arise  by  such  sale  when  so  paid 
into  the  bank  be  paid  to  the  said  Sir  William  Robert  Sidny :  and,  for  the  purposes 
aforesaid,  the  said  Accountant-General  is  to  draw  on  the  bank  according  to  the  form 
prescribed  by  the  Act  of  Parliament,  and  the  General  Rules  and  Orders  of  this  Court 
in  that  case  made  and  provided  :  but,  in  default  of  such  new  purchaser  making  such 

(1)  The  above  order  was  correctly  extracted  from  Reg.  Lib. 
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deposit  by  the  time  aforesaid,  it  is  ordered  such  new  bidding  be  void  :  or,  in  case 
there  shall  be  no  better  bidder,  it  is  ordered  that  the  said  Sir  William  Robert  Sidny 
do  complete  his  said  purchase :  and  it  is  ordered  that  the  said  Frances  Munns  (1)  do 
thereupon  execute  a  conveyance  of  the  said  estate  to  the  said  Sir  William  Robert 
Sidny :  such  conveyance  to  be  settled  by  the  said  Master  in  case  the  parties  differ 
about  the  same.  And  this  Court  does  reserve  the  costs  of  this  application  :  and  any 
of  the  parties  are  to  be  at  liberty  to  apply  to  this  Court  as  there  shall  be  occasion. 
Reg.  Lib.  B.  1840,  fo.  745. 

The  estate  was  resold  in  October  1841,  and  was  purchased  by  a  gentleman  named 
Parker  for  £1400,  exclusive  of  timber:  and,  that  sum  being  more  than  double  the 
price  which  Sir  W.  R.  Sidny  had  paid  for  the  estate,  he  was  ordered  to  pay  the  costs 
reserved  by  the  above  order. 

[123]    Moor  v.  Raisbeck.    May  27,  1841. 

[Approved,  In  re  Clowes  [1893],  1  Ch.  217  ;  In  re  Moses  [1902],  1  Ch.  116  ;  affirmed  in 
House  of  Lords  (sub  nom.  Beddington  v.  Baurnan)  [1903],  A.  C.  13.] 

Will.     Cmsiructim.     Children.     Stat.  7  Will.  4  and  1  Fid.  c.  26.     Revocation. 

Testatrix  bequeathed  £1300  to  trustees  in  trust,  as  to  one-third,  for  such  of  the 
children  of  A.  S.,  then  deceased,  as  should  be  living  at  the  testatrix's  death  ;  and  in 
trust  as  to  the  remaining  two-thirds,  for  the  children  of  S.  T.  and  T.  P.  living  at 
the  same  time.  S.  T.  had  grandchildren,  but  no  child  living,  either  at  the  date  of 
the  will  or  at  the  testatrix's  death  :  but  A.  S.  and  T.  P.  had  each  of  them  children 
living  at  those  times.  Held,  that  the  grandchildren  of  S.  T.  could  not  claim  the 
benefit  of  the  trust. 

Testatrix  devised  all  her  freehold  messuages,  &c.,  in  S.  to  trustees  in  trust  to  sell  and 
stand  possessed  of  the  proceeds  in  trust  for  A.,  and  gave  the  residue  of  her  personal 
estate  to  the  trustees  in  trust  for  A.  After  the  date  of  her  will  she  sold  the  houses 
and  conveyed  them  to  the  purchaser,  and  he  deposited  the  conveyance  and  title- 
deeds  thereof  with  her,  to  secure  part  of  the  purchase-money.  Held,  that  the 
security  and  the  money  due  on  it  did  not  pass,  under  7  Will.  4  and  1  Vict.  c.  26,  s.  26 
(the  late  Will  Act),  to  the  trustees  in  trust  for  A.,  but  to  the  trustees  in  trust 
forB. 

The  testatrix  in  the  cause,  by  her  will,  dated  the  24th  of  March  1838,  directed 
that  her  executors  and  trustees  should,  at  the  expiration  of  six  calendar  months  next 
after  her  decease,  out  of  the  monies  to  he  produced  from  her  leasehold  and  personal  estates 
thereinafter  to  them  given,  retain  the  sum  of  £1300,  and  should  stand  possessed  thereof 
upon  the  trusts  thereafter  declared  concerning  the  same ;  and  she  devised  all  her  free- 
hold messuages,  burgages  or  dwelling-houses  and  hereditaments  at  Stockton,  in  the 
county  of  Durham  (which  formed  the  whole  of  her  real  property),  unto  and  to  the  use 
of  the  trustees,  their  heirs  and  assigns,  in  trust,  as  soon  as  conveniently  might  be  after 
her  decease,  absolutely  to  sell,  convey  and  dispose  of  the  same  premises ;  and  to  stand 
possessed  of  the  money  to  arise  therefrom,  and  of  the  rents  and  profits  thereof  until 
such  sale,  and  of  the  sum  of  £1300  thereinbefore  directed  to  be  retained  by  them,  upon 
trust,  as  to  one  [124]  equal  third  part  thereof,  for  such  of  the  children  of  Ann  Stone- 
house,  widow,  then  deceased  (the  late  aunt  of  the  testatrix's  late  husband)  as  should 
be  living  at  the  time  of  the  decease  of  the  testatrix,  equally  to  be  divided  between  or 
among  them,  if  more  than  one  ;  and,  as  to  one  other  third  part  thereof,  the  testatrix 
directed  that  the  same  should  be  in  trust  for  such  of  the  children  of  Susanna  Taylor  (who 
was  another  aunt  of  her  late  husband)  as  should  be  living  at  the  time  of  the  testatrix's 
decease,  equally  to  be  divided  between  or  amongst  them,  if  more  than  one ;  and,  as 
to  the  remaining  one-third  part  thereof,  that  the  same  should  be  in  trust  for  Thomas 

(1)  The  trustee  for  sale  of  the  estate. 
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Peacock  ;  but,  if  he  should  die  in  her  lifetime  (an  event  which  happened)  the  same 
one-third  part  should  be  in  trust  for  such  of  his  children  as  should  be  livint'  at  the 
time  of  the  testatrix's  decease,  equally  to  be  divided  between  or  amongst  them,  if  more 
than  one :  and  the  testatrix  bequeathed  all  her  messuages,  lands  and  hereditaments, 
situate  in  the  township  of  Billingham  or  elsewhere  and  held  under  several  leases  for 
21  years  under  the  Dean  and  Chapter  of  Durham,  to  the  trustees,  in  trust,  as  soon  as 
conveniently  might  be  after  her  decease,  to  sell  the  same  and  to  pay,  apply  and  dispose 
of  the  proceeds  in  manner  and  for  the  purposes  thereinafter  expressed ;  and,  after 
bequeathing  certain  legacies,  she  gave  all  her  ready  money  and  money  upon  securities, 
plate,  china,  linen  and  household  furniture,  and  all  other  her  estate  and  efTects  what- 
soever and  wheresoever,  to  the  trustees,  in  trust  to  sell  and  dispose  of,  get  in  and 
convert  the  same  into  money,  and  to  stand  possessed  of  the  money  to  arise  therefrom, 
upon  trust  thereout  to  pay  her  funeral  and  testamentary  expenses,  and  all  the  debts 
which  she  should  owe  at  the  time  of  her  decease,  and  the  sum  of  £1300  thereinbefore 
directed  to  be  retained,  and  the  several  other  legacies  thereinbefore  given  ;  and  she 
[125]  declared  that  the  residue  of  the  same  trust  monies  should  be  upon  trust,  as  to 
two  equal  fourth  parts  thereof,  to  invest  the  same  in  the  usual  securities,  and  to  pay 
the  dividends,  interest,  &c.,  thereof  to  her  nephew,  the  Plaintiff  James  Moor,  during  his 
life  ;  and  that,  after  his  decease,  the  same  two-fourth  parts  should  be  in  trust  for  his 
child  and  children  then  living  and  thereafter  to  be  born  who  should  attain  21.  Pro- 
vided that  if  all  the  children  of  the  Plaintitf  James  Moor  then  living  and  thereafter 
to  be  born  should  die  before  any  of  them  should  attain  the  age  of  21  years,  then  the 
same  two-fourth  parts  should  be  upon  the  same  trusts  as  were  thereinafter  expressed 
concerning  the  fourth  part  of  the  last-mentioned  residue,  which  was  thereinafter 
declared  to  be  in  trust  for  her  nephew,  the  Plaintitf  Thomas  Darnell,  and  his  children. 
The  testatrix  then  declared  the  same  trusts,  as  to  another  fourth  part  of  the  residue, 
for  Thomas  Darnell  and  his  children,  as  she  had  declared,  as  to  the  two  fourth  parts, 
for  James  Moor  and  his  children.  And  she  directed  that,  after  the  decease  of  Thomas 
Darnell,  the  income  of  the  shares  of  such  of  his  children  as  should  be  under  21  in  the 
same  fourth  part  should  be  applied  for  their  maintenance.  Provided  that  if  all  the 
children  of  Thomas  Darnell  then  living  and  thereafter  to  be  born  should  die  under 
21,  then  the  same  fourth  part  should  be  upon  the  trusts  thereinafter  declared  con- 
cerning the  two-fourth  parts  for  James  Moor  and  his  children.  The  testatrix  then 
declared  that  the  remaining  fourth  part  of  the  residue  should  be  in  trust  for  her 
nephew,  John  Darnell,  since  deceased,  during  his  life,  and  that,  after  his  decease,  one 
moiety  thereof  should  be  upon  the  same  trusts  as  were  thereinbefore  declared  con- 
cerning the  two-fourth  parts  for  James  Moor  and  his  children,  and  the  other  moiety 
thereof  upon  the  same  trusts  as  were  thereinbefore  declared  concern-[126]-ing  the 
fourth  part  for  Thomas  Darnell  and  his  children.  And  she  gave  to  her  trustees, 
their  heirs  and  assigns,  all  such  real  estates  as,  at  the  time  of  her  death,  should  be 
vested  in  her  by  way  of  mortgage,  in  order  to  enable  them  with  greater  ease  and  con- 
venience to  recover,  receive  and  get  in  the  monies  secured  b}^  such  mortgages  for  the 
purposes  of  her  will. 

.  In  November  lf<.38  the  testatrix  agreed  to  sell  to  Thomas  Plews  the  freehold 
houses  and  premises  at  Stockton  mentioned  in  her  will  in  consideration  of  £350,  and 
of  an  annuity  of  £6,  10s.  for  her  life.  Afterwards  she  consented  to  take  a  promissory 
note  for  the  £3-50  ;  and  accordingly  Plews  signed  and  gave  to  her  a  note,  dated  the 
23d  of  November  1838,  in  the  following  words: — "Borrowed  and  received,  of  Mrs. 
Elizabeth  Peacock,  the  sum  of  £350 ;  which  I  promise  to  repay  to  her  or  her  order 
on  demand,  with  interest  for  the  same  after  the  rate  of  £5  for  £100  for  a  year." 

By  indentures  of  lease  and  release,  dated  the  14th  and  15th  of  February  1839,  the 
testatrix  conveyed  the  houses  and  premises  at  Stockton  to  a  trustee  in  fee,  in  trust, 
out  of  the  rents,  to  pay  the  annuity  to  the  testatrix  during  her  life,  and,  subject 
thereto,  in  trust  for  Plews,  in  fee.  The  £350  was  mentioned  in  the  release  to  have 
been  paid  by  Plews  to  the  testatrix. 

Upon  the  execution  of  the  conveyance,  the  testatrix  required  Plews  to  give  her 
some  further  security  for  the  £350';  and  thereupon  Plews  deposited  with  her  the 
conveyance  and  title-deeds  of  the  houses  and  premises,  and  signed  a  memorandum, 
dated  the  22d  of  February  1839;  and  thereby,  after  reciting  the  contract  for  the 


1080  MOOK    V.    KAISBECK  12  SIM.  127. 

purchase  of  the  houses  and  premises  and  the  conveyance  [127]  made  in  pursuance 
thereof,  and  that,  it  being  inconvenient  for  Plews  to  pay  the  £350  as  expressed  in  the 
release,  the  testatrix  had  consented  to  take  his  promissory  note  for  that  sum,  on 
having  the  deeds  relating  to  the  houses  and  premises  deposited  with  her :  it  was 
witnessed  that  Plews  agreed  that  the  deeds  should  remain  in  the  testatrix's  custody 
for  better  securing  the  £350  and  interest ;  and  Plews  also  agreed,  at  the  request  of 
the  testatrix,  her  executors,  &c.,  to  convey  the  houses  and  premises  to  the  testatrix  in 
fee,  by  way  of  mortgage,  for  more  effectually  securing  the  payment  of  the  £350  with 
interest,  to  the  testatrix,  her  executors,  &c. 

The  testatrix  died  on  the  27th  of  April  1840.  The  annuity  was  paid  up  to  her 
death,  but  the  £350  remained  due  on  the  securities  above  mentioned. 

Susanna  Taylor  had  no  child  living  at  the  date  of  the  will  or  at  the  testatrix's 
death  ;  but  she  had  six  grandchildren  then  living.  All  the  other  persons  whose 
children  were  provided  for  by  the  will  had  children  living  at  the  two  periods  above 
mentioned. 

The  bill  was  filed  by  James  Moor  and  Thomas  Darnell,  who  were  the  nephews 
and  next  of  kin  of  the  testatrix,  alleging  that  inasmuch  as  there  was  no  child  of 
Susanna  Taylor  living  at  the  date  of  the  will  or  at  the  testatrix's  death,  the  bequest 
of  one-third  part  of  the  £1300  entirely  failed,  and  the  sum  of  £433,  6s.  8d,  being 
such  one-third  part,  was  undisjJosed  of,  and  the  Plaintiffs  were  entitled  to  it  as  the 
testatrix's  next  of  kin  :  that  the  devise  of  the  houses  and  premises  at  Stockton,  in 
trust  to  sell  and  to  stand  possessed  of  the  produce  in  trust  for  the  children  of  Ann 
Stonehouse  and  Susanna  Taylor  and  [128]  for  Thomas  Peacock  and  his  children,  was 
revoked  by  the  sale  to  Plews,  and  that  the  £350,  secured  by  his  note  and  by  the  deposit 
of  the  deeds,  formed  part  of  the  surplus  trust  monies  bequeathed  for  the  benefit  of  the 
Plaintiffs  and  John  Darnell  and  the  children  of  the  Plaintiffs :  that  the  Defendants, 
Susanna  Taylor's  grandchildren,  pretended  that  they  were  entitled  to  the  £433,  6s. 
8d. ;  but  the  Plaintiffs  charged  that  those  Defendants,  being  grandchildren  of  Susanna 
Taylor,  could  not  take  under  the  description  of  her  children,  and  consequently  the 
£433,  6s.  8d.  was  undisposed  of  :  that  the  Defendants,  the  children  of  the  Plaiutifls, 
pretended  that  that  sum  was  not  undisposed  of,  but  was  included  in  the  surplus  trust 
monies  bequeathed  in  trust  for  the  Plaintiffs  and  their  children :  but  the  Plaintiffs  charged 
that  that  surplus  was  expressly  exclusive  of  the  £1300  of  which  the  £433,  6s.  8d.  formed  a 
part,  and  that  there  was  no  general  residuary  bequest  sufficient  to  include  the  £433, 
6s.  8d. :  that  the  Defendants  the  children  of  Ann  Stonehouse  and  of  Thomas  Peacock, 
and  the  six  grandchildren  of  Susanna  Taylor,  pretended  that  the  devise  of  the  houses  and 
premises  at  Stockton  was  not  revoked  by  the  sale  thereof  by  the  testatrix  in  lier  lifetime,  and 
that  the  interest  which  the  testatrix  had  in  those  houses  and  premises  at  her  death,  as  the  equit- 
able mvrtgagee  thereof,  passed,  by  her  mil,  to  her  trustees  upon  the  same  trusts  as  were  thereby 
declared  respecting  those  houses  and  premises,  and  that  the  £350  secured  by  the  equitable 
mortgage  did  not  form  part  of  the  testatrix's  personal  estate  at  her  death,  or  that  it 
did  not  pass  under  the  bequest  of  her  personal  estate,  but  that  the  same  was  then 
subject  to  the  trusts  declared  by  the  will,  respecting  the  produce  of  the  sale  of  the 
houses  and  premises  in  case  the  same  had  remained  to  be  sold  by  the  trustees  after 
the  death  of  the  testatrix  :  but  the  [129]  Plaintiffs  charged  that  the  £350  was  a  mere 
debt  due  to  the  testatrix  at  her  death,  and  that  the  same  formed  part  of  her  personal  estate, 
and  that  the  equitable  mortgage  was  a  mere  security,  and  the  £350  passed  under  the 
bequest,  and  was  subject  to  the  trust  declared  of  all  her  money  on  securities  ;  and 
that  all  the  interest  which  the  testatrix  had  in  the  houses  and  premises  at  her  death 
passed  to  the  trustees  under  the  devise  of  estates  vested  in  her  by  way  of  mortgage ; 
and  that  such  interest  was  vested  in  the  trustees  in  trust  to  get  in  the  monies  secured 
thereby  for  the  purposes  of  her  will :  that,  if  the  Court  should  be  of  opinion  that  the 
£350  was  subject  to  the  same  trusts  as  were  declared  respecting  the  produce  of  the 
sale  of  the  houses  and  premises  in  case  the  same  had  remained  to  be  sold  by  the 
trustees  after  the  testatrix's  death,  then  the  bequest  of  one-third  part  of  that  sum 
had  failed  in  consequence  of  there  being  no  child  of  Susanna  Taylor  living  at  the 
testatrix's  death  ;  and  that  the  Plaintiffs  were  entitled  to  it  as  the  testatrix's  next  of 
kin,  or,  at  all  events,  that  such  one-third,  as  well  as  the  £433,  6s.  8d.,  were  subject 
to   the  trusts   declared   by  the  will   for   the   benefit   of    the    Plaintiffs    and   their 
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children.      The  bill  prayed  for  declarations  and   relief   founded  on  the  above-men- 
tioned charges. 

The  Defendants,  the  grandchildren  of  Susanna  Taylor,  and  the  children  of  Ann 
Stonehouse  and  of  Thomas  Peacock,  in  their  answers,  said  that  the  testatrix  was,  at 
her  death,  entitled  to  an  equitable  interest  in  the  houses  and  premises  at  Stockton  as 
equitable  mortgagee  ;  that,  inasmuch  as  Plews  never  paid  his  purchase-money  of 
£350  to  the  testatrix,  but  the  same  was  due  and  owing  to  her  at  the  time  of  her 
death,  on  the  security  of  the  promissory  note  and  of  the  equitable  mortgage  of  the 
[130]  houses  and  premises,  the  devise  thereof  to  her  trustees  upon  trust  to  sell  and 
divide  the  produce  in  manner  in  the  will  mentioned  was  not  revoked  by  the  sale  to 
Plews  in  her  lifetime  ;  but  that  the  interest  to  which  the  testatrix  was  entitled,  at 
her  death,  in  the  houses  and  premises  as  such  equitable  mortgagee,  and  also  the  £350, 
the  purchase-money  remaining  unpaid  passed  to  the  trustees  of  the  will,  upon  the 
same  trusts  as  were  declared  respecting  the  houses  and  premises  and  the  produce  of 
the  sale  thereof.  And  Susanna  Taylor's  grandchildren  submitted  that,  inasmuch  as 
Susanna  Taylor  was  dead  at  the  date  of  the  will,  and  was  therein  mentioned  as  a 
person  deceased, (1)  and,  as  there  was  no  child  of  Susanna  Taylor  living  at  the  date 
of  the  will,  her  grandchildren  living  at  the  death  of  the  testatrix  were  entitled  to 
take  the  benefit  of  the  bequest  in  trust  for  her  children  living  at  the  death  of  the 
testatrix  ;  and  that  under  those  circumstances  they  ought  to  be  declared  entitled,  in 
equal  shares,  to  one-third  of  the  £350,  and  of  the  interest  accrued  thereon  since  the 
death  of  the  testatrix. 

The  Defendants,  the  children  of  the  Plaintiffs,  in  their  answer,  submitted  that  the 
one-third  of  the  £1300,  to  which  the  children  of  Susanna  Taylor  (if  there  had  been 
any)  would  have  been  entitled,  was  not  undisposed  of,  but  formed  part  of  the  testa- 
trix's residuary  personal  estate,  and  was  included  in  the  surplus  trust  monies 
bequeathed  for  the  benefit  of  the  Plaintiflfs  and  their  children. 

Mr.  Faber,  for  the  Plaintiffs.  The  first  question  is  with  respect  to  the  one-third 
of  the  £1300,  which  the  testatrix  bequeathed  in  trust  for  [131]  the  children  of 
Susanna  Taylor.  Mrs.  Taylor  had  no  children  living  either  at  the  date  of  the  will  or 
at  the  testatrix's  death  ;  but  she  had  six  grandchildren  then  living ;  and  it  will  be 
contended  that  they  are  entitled  to  that  one-third.  I  submit,  however,  that  they  are 
not  entitled  to  it ;  for  the  language  of  the  will  shews  plainly  that  the  testatrix,  when 
she  used  the  word  "children,"  used  it  in  its  correct  sense.  There  is  nothing  to  shew 
that  she  meant  grandchildren  by  it. 

The  next  question  is  with  respect  to  the  £350,  which  still  remains  secured  by 
Plews's  note  of  hand  and  by  the  equitable  mortgage  made  by  him  of  the  houses  at 
Stockton.  As  the  testatrix  sold  and  conveyed  those  houses  after  the  date  of  her 
will,  there  could  be  no  doubt  before  the  passing  of  the  late  Act  for  the  Amendment 
of  the  Laws  with  Respect  to  Wills  (7  W.  4th  and  1  Vict.  c.  26),  that  the  will,  so 
far  as  it  related  to  those  houses,  would  have  been  revoked.  But  it  will  be  said  that, 
as  there  is  an  equitable  mortgage  for  securing  £350,  part  of  the  purchase-money  for 
the  houses,  that  sum  is  subject  to  the  same  trusts  as  the  money  produced  by  the  sale 
of  the  houses  would  have  been  subject  to  if  the  sale  had  taken  place  after  the 
testatrix's  death  :  and  the  23d  sect,  of  the  Act  will  be  relied  upon  in  support  of  that 
argument. (2)  [The  Yice-Chancellor.  The  object  of  that  section  is  to  prevent 
conveyances  in  the  nature  of  fines  and  recoveries  from  operating  as  a  [132]  revocation 
of  the  will,  as  to  the  estates  comprised  in  those  conveyances.  It  applies  also  to  cases 
in  which  a  testator  makes  a  mortgage  in  fee  after  the  date  of  his  will,  and,  on  paying 
off'  the  mortgage,  takes  a  reconveyance  of  the  estate  to  uses  to  bar  dower.] 

Mr.  Roundell  Palmer,  for  the  grandchildren  of  Susanna  Taylor.     There  can  be  no 

(1)  She  was  not  so  mentioned  in  the  will  as  set  forth  in  the  brief. 

(2)  That  section  enacts,  that  no  conveyance  or  other  act  made  or  done,  subse- 
quently to  the  execution  of  a  will,  of  or  relating  to  any  real  or  personal  estate  therein 
comprised,  except  an  act  by  which  such  will  shall  be  revoked  as  aforesaid,  shall 
prevent  the  operation  of  the  will  with  respect  to  such  estate  or  interest  in  such  real 
or  personal  estate  as  the  testator  shall  have  power  to  dispose  of  by  will  at  the  time 
of  his  death. 
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doubt  that,  before  the  passing  of  the  Act  referred  to,  the  sale  and  conveyance  of  the 
houses  to  Plews  would  have  been  an  entire  revocation  of  the  will  so  far  as  it  relates 
to  those  houses  :  but  the  23d  section  has  abrogated  the  old  rule  of  law,  that  a  change 
of  interest  in  the  property  devised  operates  as  a  revocation.  The  doctrine  of 
revocation  implies  that  there  is  something  which,  but  for  the  act  which  is  said 
to  be  an  act  of  revocation,  the  words  of  the  will  would  pass ;  and  by  using 
the  word  in  this  case,  it  seems  to  be  admitted  that,  but  for  some  such  act,  there 
is  such  an  interest  as  the  devise  in  question  would  operate  upon.  The  act 
relied  on  is  the  conveyance  and  change  of  interest.  But  the  23d  section  of  the  Act 
of  Parliament  enacts  that  no  conveyance  of  property  made  subsequently  to  the 
execution  of  a  will  shall  prevent  the  operation  of  the  will  with  respect  to  such 
interest  in  the  property  as  the  testator  shall  have  power  to  dispose  of,  by  will,  at  his 
death  :  and,  by  the  third  section,  testators  are  enabled  to  dispose  of  all  property  which 
they  shall  be  entitled  to,  either  at  law  or  in  equity,  at  the  time  of  their  deaths.  Now, 
if  the  conveyance  to  Plews  was  not  a  revocation  (as,  under  the  23d  section,  it 
certainly  was  not),  what  other  act  was  done  in  this  case  which  was  a  revocation  1 
The  Act  of  Parliament  defines  expressly  what  acts  shall  revoke  a  will.  They  are 
marriage,  an  express  revocation  by  some  writing  duly  executed  as  a  [133]  will, 
burning,  tearing  or  otherwise  destroying  the  will  by  the  testator  or  by  some  person 
in  his  presence  and  by  his  direction  with  the  intention  of  revoking  the  same  (see 
sects.  18  and  20);  but  none  of  those  acts  was  done  in  this  case.  Again,  the  24th 
section  declares  that  every  will  shall  be  construed,  with  reference  to  the  real  estate 
and  the  personal  estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will.  Consequently  the  devise  now  under  consideration  must  be 
construed  as  if  the  testatrix  had  given  to  her  trustees  all  the  interest  in  the  houses 
at  Stockton  which  she  might  have  or  be  entitled  to  at  the  time  of  her  death,  unless 
there  is  some  intention,  apparent  on  the  will,  which  is  repugnant  to  that  construction  : 
which  there  is  not.  So  far  from  it,  that  construction  will  best  effectuate  the  testatrix's 
intention  in  favour  of  her  deceased  husband's  relations,  which  is  strongly  marked  in 
the  will.  There  is  nothing  inconsistent  with  that  intention  in  her  having  anticipated 
the  act  which  she  had  directed  to  be  done  by  her  trustees,  that  is,  the  sale  of  the 
property.  In  JVall  v.  Bright  (1  Jac.  &  Walk.  494)  a  general  de\'ise  in  trust  to  sell 
was  held  to  carry  an  estate  which  the  testator  had  sold  and  for  which  he  had  received 
part  of  the  purchase-money,  but  had  not  executed  any  conveyance  of  the  estate  to 
the  purchaser. 

The  only  question  in  this  case  that  can  be  argued  for  a  moment  is  whether  the 
words  of  the  devise,  taking  them  to  be  spoken  at  the  testatrix's  death,  describe  the 
interest  which  she  then  had  in  the  houses  sufficiently  to  pass  it.  Can  there  be  any 
doubt  if  she  had  never  had  any  other  interest  in  the  houses,  and  [134]  had  no  other 
houses  at  Stockton,  that  the  words  of  the  devise  would  have  passed  it ;  or  that  they 
would  have  passed  it  if  the  will  had  been  made  subsequently  to  the  conveyance  to 
Plews?  In  Clarke  v.  Abbot  (2  Eq.  Ab.  606,  pi.  41)  a  mortgagee  in  fee  of  an  inn  at 
Chelsea  devised  all  his  freehold  messuages  and  garden  grounds  in  Chelsea  :  and  the 
question  was  whether  the  mortgaged  interest  would  pass  by  that  description.  It  was 
held  by  Lord  Hardwicke  that  it  certainly  would  pass ;  as  it  did  not  appear  that  the 
testator  had  any  other  land  there,  vt  res  magis  valeat  quam  pereat.  That,  like  this,  was 
a  case  of  an  equitable  not  a  legal  interest.  In  order  to  give  effect  to  the  part  of  the 
will  on  which  I  am  now  commenting,  that  construction  must  have  been  adopted,  in 
the  present  state  of  the  law,  even  though  the  testatrix  had  not  been  interested  at  all 
in  these  houses  at  the  date  of  her  will,  but  had  afterwards  become  interested  in  them, 
or  if  the  interest  which  she  had  at  the  date  of  her  will  had  ceased  entirely,  and  at  a 
later  period  she  had  acquired  a  new  interest  by  means  of  this  equitable  mortgage.  A 
fortimi  must  that  construction  be  adopted  where  her  interest  has  been  continuous. 
It  is  laid  down  by  Mr.  Hayes  in  his  observations  on  the  new  Will  Act  (see  Introduct. 
to  Conveyancing,  5th  edit.  vol.  1,  p.  390):  "That  a  devise  or  bequest  of  a  specific 
subject  of  property  wiW  pass  whatever  interest  in  that  subject  may  be  disposable  by 
th  e  testator  at  his  death  ;  and  the  gift  will,  consequently,  be  operative  notwithstand- 
ing  an   absolute  sale  of  the  subject,   provided    any  interest  in   the   same  subject, 
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although  a  new  and  even  a  different  interest,  be  disposable  bv  the  testator  at  his 
death  :  and  a  dense  or  bequest  of  a  specific  subject  of  property,  or  of  a  specific 
interest  in  property,  mil  even  pass  [135]  (without  re-execution  or  republication)  what- 
ever subject  or  interest,  disposable  by  the  testator  at  his  death,  may  then  happen  to 
answer  the  description  ;  and  the  gift  will,  consequently,  be  operative,"  notwithstanding 
an  absolute  sale  of  that  subject  or  interest,  provided  some  subject  or  interest  to  which 
the  language  of  the  description  is  pertinent  be  disposable  by  the  testator  at  his 
death."  Sir  E.  Sugden  lays  down  the  very  point  which  I  am  contending  for.  He 
says  (1  Treat,  on  Vendors,  10th  edit.  p.  304";  see  post,  140,  note) :  "In  a  case  like  that 
of  A  maid  v.  AmaU  (1  Bro.  C.  C.  401),  where  a  testator  devises  his  estate  to  trustees 
to  sell  and  pay  the  money  to  certain  legatees,  and  afterwards  sells  the  estate  himself, 
which  we  have  seen  under  the  old  law  was  an  ademption,  the  distinction  would  now 
seem  to  be  this,  that  if  the  money  has  not  been  received  by  the  testator,  it  will  pass 
to  the  legatees  :  because,  notwithstanding  the  act  done  by" the  testator,  namely,  the 
sale,  the  will  is  still  to  operate  on  the  estate  or  interest  in  the  estate  which  the 
testator  has  power  to  dispose  of  by  will  at  his  death  ;  and  he  has  power  at  that  time 
to  dispose  by  will  of  the  purchase-money  and  has  a  lien  on  the  estate  for  it,  which  he 
can  also  dispose  of,  and  the  case  of  the  legatees  is  rather  strengthened  than  weakened 
by  the  24th  section.  But  if  the  testator  has  received  the  money,  the  ademption 
appears  to  be  beyond  the  reach  of  the  statute  :  the  testator  has  no  longer  any  interest 
in  the  property  given  by  his  will,  although  his  general  personal  estate  is  increased  by 
the  sale,  and  the  case  does  not  seem  to  be  aided  by  the  24th  section." 

Next,  I  have  to  submit  that,  under  the  circumstances  of  this  case,  the  grand- 
children of  Mrs.  Taylor  are  [136]  entitled  to  the  benefit  of  the  trust  expressed  in 
favour  of  the  children  of  that  lady. 

I  admit  that,  prima  fane,  the  word  "  children  "  cannot  be  held  to  include  any  issue 
except  legitimate  children.  But  this  construction  may  be  displaced  by  shewing  a 
different  intention,  either  on  the  face  of  the  vdW  or  by  evidence,  which  places  the 
Court  in  the  position  of  the  testator,  and  enables  it  to  decide  according  to  the  sense  in 
which  the  testator  must  have  used  the  word.  The  principle  is,  in  every  case,  to  give 
effect  to  the  intention  ;  assigning  to  the  words  their  strict  legal  signification  wherever 
they  will  bear  it :  and,  where  they  will  not,  construing  them  in  that  sense  in  which 
the  testator  must,  of  necessity,  have  used  them  himself.  That  principle  was  recog- 
nised in  Lett  V.  Randall  (ante,  vol.  x.  p.  112).  In  all  cases  where  an  entire  class  is 
described,  and  there  are  any  of  that  class  who  can  take,  they  take  exclusively.  But 
where,  in  order  to  give  any  effect  at  all  to  the  bequest,  it  is  necessary  to  give  a  more 
extensive  sense  to  the  words  of  the  will,  the  Court  will  de\nate  from  their  strict 
meaning,  and  put  that  more  extensive  construction  upon  them.  Baddiffe  v.  Bvcklei/ 
(10  Ves.  195),  Slade  v.  Fooks  (ante,  vol.  ix.  p.  386),  Lord  JFoodlwuselee  v.  Dalri/mpk 
(2  Mer.  419),  Gill  v.  Shelley  (2  Kuss.  &  Myl.  336).  In  mid's  case  (6  Rep.  16  b.)  the 
word  "  children  "  was  construed  to  mean  "  issue ; "  and,  in  a  case  in  8  Yin.  Ab.  310, 
pi.  9,  a  grandson  was  held  to  be  entitled  under  the  description  of  "  son."  The  cases 
of  Gale  v.  Bennett  (Amb.  681),  Eoyle  v.  Hamilton  (4  Yes.  437),  Beeves  v.  Brymer  {Ibvl. 
692),  and  Crooke  v.  [137]  Brookeing  (2  Yern.  106),  recognise  the  principle  upon  which, 
as  I  submit,  this  case  ought  to  be  decided. 

Mr.  Cory  appeared  for  the  children  of  the  Plaintiffs  :  and 

Mr.  Wilson,  for  the  trustees  and  executors  of  the  will. 

Mr.  Faber,  in  reply,  said  that  the  testatrix,  in  disposing  of  the  houses  at  Stockton, 
spoke  of  them  as  being  property  which  was  in  her  own  ownership  ;  that,  construing 
the  will  according  to  the  directions  of  the  Act  of  Parliament,  that  is,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately  before  the  testatrix's  death,  the 
expression,  "money  upon  securities,"  which  the  testatrix  had  used  in  her  will,  would 
apply  most  aptly  t"o  the  £3.50,  and  the  words  "  all  such  real  estates  as,  at  the  time  of 
my  decease,  shall  be  vested  in  me  by  way  of  mortgage,"  would  include  the  interest 
which  the  testatrix  had  in  the  houses  at  the  time  of  her  death.  (1) 

The  Yice-Chaxcellor  [Sir  L.  Shadwell].     I  do  not  find  anything  in  this  will 

(1)  The  question  whether  one-third  of  the  £1300  was  undisposed  of  seems  not  to 
have  been  argued. 


1084  MOOR   V.    RAISBECK  12  SIM.  138. 

which  makes  it  necessary  for  me  to  construe  the  word  "children"  as  meaning  any 
other  individuals  than  those  who  strictly  bore  the  character  of  children.  It  is  plain 
that,  in  several  instances,  the  testatrix  has  used  that  word  in  its  proper  sense  :  and, 
therefore,  I  am  not  at  liberty  to  put  a  difterent  construction  upon  it  in  that  part  of 
the  will  where  the  children  of  Mrs.  Taylor  are  spoken  of. 

[138]  Next,  with  respect  to  the  houses  at  Stockton.  The  testatrix  has  devised 
them  to  the  trustees,  in  trust  to  sell  the  same  as  soon  as  conveniently  might  be  after 
her  decease :  and  has  directed  the  trustees  to  stand  possessed  of  the  proceeds  upon 
certain  trusts  for  the  benefit  of  the  children  of  Mrs.  Stonehouse  and  Mrs.  Taylor, 
who  should  be  living  at  her  decease,  and  also  for  the  benefit  of  Thomas  Peacock,  and 
of  his  children  living  at  the  same  time.  The  testatrix  sold  the  houses  after  the 
date  of  her  will,  and  conveyed  them  to  the  purchaser.  But  the  purchaser,  being 
unable  to  pay  £350,  part  of  the  purchase-money,  the  testatrix  consented  to  accept  a 
deposit  of  the  title-deeds  of  the  houses  as  a  security  for  the  money  remaining  unpaid. 
And  it  was  said  that,  under  the  23d  sect,  of  the  late  Act  for  the  Amendment  of  the 
Law  with  Respect  to  Wills,  the  interest  which  the  testatrix  had  in  the  houses  at  the 
time  of  her  death,  by  virtue  of  the  equitable  mortgage  and  the  money  secured  by 
the  mortgage,  pass  to  the  trustees  in  trust  for  the  children  of  Mrs.  Stonehouse  and 
Mrs.  Taylor,  and  for  Thomas  Peacock  and  his  children.  It  is  clear,  how^ever,  that, 
according  to  any  construction  that  can  be  put  upon  the  Act  of  Parliament,  the  will 
has  been  revoked  as  to  the  devise  in  trust  to  sell.  Then  the  Act  says  that  no  con- 
veyance or  other  act  made  or  done,  subsequently  to  the  execution  of  a  will,  of  or 
relating  to  any  real  or  personal  estate  therein  comprised,  exwpt  an  act  hy  ivhich  such 
icill  shall  be  revoked  as  aforesaid,  shall  prevent  the  operation  of  the  will  with  respect  to 
such  estate  or  interest  in  such  real  or  personal  estate  as  the  testator  shall  have  power 
to  dispose  of  at  the  time  of  his  death.  So  that  there  is  an  express  exception  of  the 
case  where  the  testator  shall  have  revoked  the  will ;  and,  on  the  ground  of  that 
e.xception,  my  opinion  is  that  the  property  in  question  is  [139]  taken  out  of  the 
operation  of  the  general  enactment  contained  in  the  clause  of  the  Act  which  has  been 
relied  on.  That  clause  applies  to  cases  where  testators,  after  having  devised  their 
estates,  make  conveyances  of  them  \vhich  are  to  have  the  same  effect  as  fines  or 
recoveries,  or  where  they  mortgage  the  devised  estates  in  fee,  and  afterwards  take 
a  reconveyance  of  them  to  themselves  and  a  trustee  to  uses  to  bar  dower  ;  but  the 
clause  does  not  apply  to  cases  like  the  present,  where  the  thing  meant  to  be  given 
is  gone. 

The  will  in  this  case,  though  revoked  by  the  sale,  has  operation  on  the  property 
in  another  form :  for,  by  the  sale,  the  testatrix  changed  the  nature  of  the  property 
from  realty  to  personalty ;  and  the  money  produced  by  the  sale  passes  as  part  of  her 
general  personal  estate. 

Declare  that  the  £350  formed  part  of  the  testatrix's  personal  estate  at  her  death, 
and  that  the  trustees  of  her  will  ought  to  stand  possessed  of  that  sum  and  of  the 
securities  for  the  same,  upon  the  trusts  declared  by  the  will,  respecting  the  monies 
to  arise  from  the  sale  and  conversion  into  money  of  her  leasehold  and  other  personal 
estate  and  effects :  declare  that  the  trustees  ought  to  stand  possessed  of  one-third  of 
the  £1300  in  trust  for  the  Defendant,  J.  Koutledge,  as  the  personal  representative  of 
J.  Stonehouse,  deceased,  the  only  child  of  Ann  "Stonehouse  living  at  the  testatrix's 
death  ;  and  of  one  other  third  in  trust  for  the  Defendants,  Elizabeth  Richardson  and 
Ann  Stansfield,  the  only  children  of  Thomas  Peacock  living  at  the  testatrix's  death, 
in  equal  moieties :  declare  that  the  bequest  of  the  other  third  to  such  of  the  children 
of  Susanna  Taylor  as  should  be  li\-ing  at  the  testatrix's  death  wholly  failed  ;  and  that 
[140]  it  forms  part  of  the  general  residue  of  the  testatrix's  personarestate.(l) 

(1)  In  Farrar  v.  Lord  JVintertm  (Rolls,  lSi2)  [5  Beav.  1]  a  testatrix  devised  a 
freehold  estate  in  June  1838,  and  afterwards  agreed  to  sell  it;  but  died  before  the 
contract  was  completed.  Lord  Langdale  hekl  that  the  unpaid  purchase-money 
belonged  not  to  the  de\-isee,  but  to  the  executors. 
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[140]     HoBHOUSE  V.  Courtney.     May  27,  Jum  17,  July  7,  1841. 

Practice.     Suhparm.     Substitution  of  Service.     Defendant. 

If  a  Defendant  who  is  out  of  the  jurisdiction  has  given  special  authority  to  a  person 
within  the  jurisdiction  to  act  as  his  agent  with  respect  to  the  property"  which  is  the 
subject  of  the  suit,  the  Court  will  order  service  of  the  subpcena  to  appear  and  answer, 
on  that  person,  to  be  good  service  on  the  Defendant. 

The  bill  prayed  that  the  PlaintiflFs,  Messrs.  Hobhouse  &  Co.,  might  be  declared  to 
be  entitled  to  a  charge  or  lien,  in  respect  of  a  debt  of  £U,000  and  upwards,  upon 
certain  wines  which  the  Defendant,  Emilia  Shell,  of  Xeres  in  Spain,  widow,  had 
consigned  to  the  Defendants,  Messrs.  Courtney  &  Co. ;  and  that  the  wines  mic^ht  be 
sold  and  the  proceeds  applied  in  satisfaction  of  the  debt. 

Subsequently  to  the  creation  of  the  lien  sought  to  be  enforced,  Mrs.  Shell  became 
bankrupt,  and  the  Defendants,  De  Giles  and  De  Perea,  of  Xeres,  were  appointed 
assignees  of  her  estate  and  eftects,  by  the  Chamber  of  Commerce  in  that  citv ;  and 
they  claimed  the  wines,  freed  from  the  lien.  In  consequence  of  which  the  Plaintiffs' 
solicitor,  in  December  18-10,  wrote  a  letter  to  them,  explaining  the  nature  of  the 
charge  claimed  by  the  Plaintiffs,  and  the  circumstances  under  which  it  had  been 
created.  Xo  notice  was  taken  of  this  letter  until  April  1811,  when  Mr.  Anneslev, 
a  solicitor,  called  on  the  Plaintiffs'  solicitor  for  the  purpose  of  having  some  communica- 
tion with  him  respecting  the  Plaintiffs'  claim  to  the  wines ;  and  Mr.  Annesley  then 
stated  that  he  was  employed  and  instructed  by  a  gen-[141]-tlemau  who  had  come 
over  to  this  country  with  a  power  of  attorney  from  the  assignees  ;  and  that  it  was  of 
the  most  extensive  kind,  giving  power  to  him  to  prosecute  and  defend  any  suits  in 
this  country,  in  relation  to  the  rights  of  the  assignees  in  reference  to  Mrs.  Shell's 
property  and  effects  in  this  country,  and  also  to  the  claims  of  the  Plaintiffs.  The 
gentleman  alluded  to  by  Mr.  Annesley  was  an  inhabitant  of  Xeres,  named  MacMahon  ; 
and  in  April  1811  he  called  on  Messrs.  Courtney,  and  stated  that  he  was  authorised,  hj 
the  assignees,  to  demand  the  stock  of  icines,  property  and  effects  belonging  to  the  creditors 
of  Mrs.  Shell,  and,  generally,  to  wind  up  her  affairs ;  and  he  then  offered  to  shew  the 
power  of  attorney  under  which  he  acted  to  Messrs.  Courtney. 

On  the  27th  of  May  The  Vice-Ch.a.N'CELLOR,  on  the  application  of  Mr.  Sharpe,  for 
the  Plaintiffs,  ordered  that  service  on  MacMahon  of  the  subpcena  for  the  assignees  to 
appear  to  and  answer  the  bill  in  this  cause  should  be  deemed  good  served  on  the 
assignees. 

On  the  17th  of  June  a  motion  was  made,  on  behalf  of  the  assignees,  to  discharge 
that  order.  After  notice  of  that  motion  had  been  served,  an  affidavit  was  made  by 
the  solicitor  for  the  Plaintiffs,  stating  he  had  been  informed  and  believed  that  part  of 
the  wines  sought  to  be  made  liable  to  the  charge  or  lien  in  favour  of  the  Plaintiff's 
had  been  consigned  by  Mrs.  Shell  to  Messrs.  Moore,  Hanson  &  Co.  of  Bristol,  on 
account  of  the  Plaintiffs  ;(1)  and  such  wines  were,  as  the  deponent  believed,  still  in 
their  possession :  that  MacMahon,  since  the  service  of  the  subpcena  on  him,  had  sent 
the  following  letter  to  Moore,  Hanson  &  Co. 

"  London,  3d  June. — Gentlemen, — The  authority  that  the  power  of  attorney  the 
as-[142]-signees  of  the  failed  house  of  Widow  Shell,  of  Xeres,  have  conferred  ou  me 
for  liquidating  the  property  you  hold  of  shipments  of  wines  consigned  to  you  being 
recognised  to  be  sufficient  for  any  proceedings  I  may  consider  necessary  to  undertake 
in  the  Courts  of  this  country  on  behalf  and  in  the  names  of  said  assignees  of  Mrs. 
Shell,  I  take  the  liberty  to  request  you  will  be  pleased  to  furnish  me  the  requisite 
accounts  of  all  the  property  and  monies  in  your  hands,  and  the  disposal  thereof, 
amounting,  as  per  annexed  statement,  to  £615.  Expecting  your  kind  answer, 
I  remain,"  &c. 

Mr.  'Wlgram  and  Mr.  Anderdon,  in  support  of  the  motion,  said  that  the  Court 


(1)  So  in  brief. 
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had  no  jurisdiction  to  make  the  order.  They  referred  to  Rickcmxl  v.  Nedriff  {2  Mer. 
458) ;  Smith  v.  The  Hibernian  Mine  Company  (1  Scho.  &  Lef.  238) ;  IFaterim  v.  Croft 
{ante,  vol.  v.  p.  502) ;  Roberts  v.  JForsley  (2  Cox,  389).  In  this  last  case  the  Defendant 
had  appeared  to  and  answered  the  original  bill.  The  Plaintitt'  afterwards  amended 
his  bill ;  at  which  time  the  Defendant  was  out  of  the  jurisdiction  of  the  Court.  A 
motion  was  then  made  for  the  Plaintift",  that  service  of  the  suhpwna  to  appear  to  and 
answer  the  amended  bill  upon  the  Defendant's  Clerk  in  Court  in  the  original  suit 
might  be  deemed  good  service  upon  the  Defendant :  the  Master  of  the  Rolls,  however, 
decided  that  the  Court  had  no  power  to  order  the  substituted  service.  It  is  hardly 
possible  to  conceive  a  stronger  case  than  that :  for,  there,  the  Defendant  had  answered 
the  original  bill.  In  Bond  v.  The  Duke  of  Newcastle  (3  Bro.  C.  C.  386)  Lord  Thurlow 
refused  to  order  the  subpivna  to  be  served  upon  the  Defendants'  Clerk  in  Court, 
although  the  Defendants  had  filed  a  bill  relative  to  the  [143]  same  subject  by  the 
same  Clerk  in  Court :  IVellins  v.  Lomans  (2  Dick.  579) ;  Anderson  v.  Lewis  (3  Bro.  C.  C. 
429  ;  and  2  Dick.  776).  The  cases  which  we  have  cited  were  decided  by  Lord 
Thurlow,  Lord  Redesdale,  Lord  Kenyon,  Lord  Eldon,  and  other  eminent  Judges  in  this 
Court ;  and  there  is  nothing  to  oppose  to  them  except  English  v.  Hendrick  (Madd.  & 
Geld.  205),  in  which  the  order  was  obtained  ex  piarte.  If  the  Court  had  jurisdiction 
to  make  such  an  order  as  the  one  in  question,  the  Legislature  would  not  have  done 
so  useless  an  act  as  to  pass  the  2d  &  3d  Will.  4,  c.  33,(1)  and  4th  &  5th  Will.  4,  c.  82.(2) 

Mr.  Knight  Bruce  and  Mr.  Sharpe,  for  the  Plaintiffs.  The  Acts  of  Parliament 
which  the  counsel  in  support  of  the  motion  have  referred  to  relate  to  the  service  of 
process  out  of  the  jurisdiction  of  the  Court,  and  not,  as  the  present  case  does,  to  the 
service  of  process  within  the  jurisdiction. 

The  question  whether  substituted  service  of  the  process  of  the  Court  ought  or 
ought  not  to  be  ordered  is  a  question  not  of  jurisdiction,  as  it  has  been  said  to  be, 
but  of  discretion  ;  and  it  was  so  treated  by  Lord  Eldon  and  by  Lord  Redesdale,  as  is 
evident  from  the  observations  made  by  those  learned  Judges  respectively,  in  Smith  v. 
Tlte  Hibernian  Mine  Compan//,  and  Rickcord  v.  Nedriff.  Moreover,  in  the  former  of  those 
cases,  the  power  of  attorney  which  had  been  given  by  the  [144]  Defendant,  who  was 
out  of  the  jurisdiction,  to  the  person  on  whom  it  was  proposed  that  the  sabpwna  should 
be  served,  was  a  power  authorizing  the  donee  to  act  for  the  Defendant  in  the  manage- 
ment of  his  affairs,  or,  in  other  words,  a  general  power.  And  Lord  Redesdale  relies 
upon  that  circumstance  in  his  judgment.  He  says  :  "  The  Court  has  indeed  substi- 
tuted service  in  several  cases  where  the  party  may  have  notice  of  the  proceedings,  and 
where,  in  case  he  goes  out  of  the  way,  there  is  a  person  whom  he  has  named  in  Court 
as  his  agent,  and  whom  the  Court  can  look  on  as  such.  But  a  person  named  agent 
for  a  different  purpose  cannot  be  looked  on  in  that  light."  In  the  present  case  the 
jjower  is  not  general  but  specific  :  the  assignees  in  Spain  have  appointed  MacMahon 
their  agent  or  attorney  for  the  purpose  of  claiming  and  recovering  the  wines,  that  is, 
the  very  same  property  which  the  Plaintiffs,  by  their  bill,  claim  to  have  a  lien  or 
charge  upon,  and  which  lien  or  charge  they  seek  by  their  bill  to  enforce.  In  Rickcmi 
V.  Nedriff  the  power  of  attorney  which  had  been  given  by  the  Defendant,  who  had 
absconded,  to  the  party  whom  it  was  proposed  to  substitute  for  him,  was  a  power  to 
receive  the  arrears  and  not  the  growing  payments  of  the  annuity.  [The  Vice-Chan- 
cellor. The  application,  too,  was  founded  on  an  admission  made  by  a  third  party, 
namely,  by  Nedriff  in  his  answer.]  We  have  been  furnished  with  extracts  from  the 
registrar's  book  of  the  following  cases.  Hallett  v.  Sutton  (reported  in  1  Dick.  26,  nom. 
Hales  V.  Sutton) ;  Carter  v.  De  Bruyn  (Ibid.  39,  nom.  Carter  v.  De  Brune) ;  Hyde  v. 
Forster  {Ibid.  102,  nom.  Hyde  v.  Forster  A  Myers;  S.  C.  2  Mer.  459,  note) ;  and  Geled- 
iirki  V.  Charnock{Q  Ves.  171,  nom.  Gildenichi  v.  Charnock) ;  and  we  submit  that  those 
[145]  cases,  together  with  English  v.  Hendrick,  shew  plainly  that  the  question  as  to 
the  substitution  of  service  is  a  question  not  of  jurisdiction  but  of  discretion  ;  and  that 
the   Court  has  jurisdiction  to  .substitute  the  service  in  a  proper  case  in  such  a  way 


(1)  To  effectuate  the  service  of  process  issuing  from  the  Courts  of  Chancery  and 
Exchequer  in  England  and  Ireland  respectively. 

(2)  To  amend  and  extend  the  preceding  Act. 
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as  to  satisfy  the  Court  that  it  will  reach  the  party.(l)     The  case  of  Carrington  v.  [146] 
Cantillon  (Bunb.  107)  shews  that  the  Court  of  Exchequer  has  the  same  jurisdiction. 

[147]  July  7.  The  Vice-Ch.\xcellor  [Sir  L.  Shadwell].  In  this  case  an  order 
was  made,  directing  that  service  on  Mr.  MacMahon  of  the  subpcena  to  appear  to  and 
[148]  answer  the  Plaintiff's  bill  should  be  good  service  on  certain  persons  who  were 

( 1 )  The  following  are  the  cases  extracted  from  Reg.  Lib.  which  are  referred  to 
above  : — 

Inter  Maria  Hallett,  Infans,  et  al,  Quer.     Edred  Sutton,  Ai-.  Gul.  Cogan,  Gul. 

1  e 
Brooks,  et  Alios,  Defies.     Lord  Chancellor.     12o  January  17-^ 

Upon  opening  of  the  matter  this  present  day  unto  the  Right  Honourable  the  Lord 
High  Chancellor,  &c.,  by  Mr.  Serjeant  Jekyll,  Sir  Robert  Raymond,  Mr.  Vernon  and 
Mr.  "Williams,  being  of  the  Plaintiff's  councill,  in  the  presence  of  Mr.  Ward  of  councill 
for  the  Defendant  Brooks,  and  of  Mr.  Pancefort  of  councill  with  George  Sayers ;  it 
was  alleged  that  John  Hallett,  late  father  of  the  Plaintiff  Mary  Hallett,  the  infant, 
dying  in  Barbadoes,  the  Defendants,  Edmund  Sutton  and  William  Cogan,  who  live  in 
Barbadoes,  have  sent  over  a  probat,  under  the  Governor's  seal  of  the  island,  of  a  will 
pretended  to  be  made  by  the  said  Colonel  John  Hallett,  whereof  they  are  executors, 
and,  as  such,  claim  the  residue  of  the  said  Colonel  Hallett's  personal  estate,  after  pay- 
ment of  his  debts  and  legacies  ;  and  have  likewise,  with  the  said  will,  sent  over  a  letter 
of  attorney  to  the  Defendant  Brooks  to  procure  a  probate  of  the  same  will  from  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury ;  and  the  Defendant  Brooks 
hath,  accordingly,  employed  Mr.  Sayers,  a  proctor,  to  take  out  a  commission,  directed 
to  the  Governor  of  Barbadoes,  in  order  to  prove  the  said  will  per  testes,  the  witnesses 
living  in  that  island,  which  said  Mr.  Sayers  had  summoned  the  Plaintiffs,  who  had 
entred  a  careai  against  proving  the  said  will,  to  shew  their  reasons  against  the 
proving  thereof ;  and,  upon  hearing  both  sides,  the  said  Prerogative  Court  hath 
directed  such  commission,  which  hath  accordingly  been  sued  forth.  That  the  said 
Defendants,  Sutton  and  Cogan,  have  already  possessed  the  said  Colonel  Hallett's  estate 
in  Barbadoes,  and,  if  they  be  permitted  to  prove  the  said  pretended  will  here,  the 
Plaintiffs,  who  are  the  wife  and  daughter  of  the  said  Colonel  Hallett,  and  who  are 
advised  to  contest  the  validity  of  the  said  will,  or  at  least  the  title  to  the  personal 
estate  not  thereby  disposed  of,  and  who,  for  that  purpose,  have  exhibited  their  bill  in 
this  Court,  will  not  be  able  to  compel  them  to  account  for  the  same,  by  reason  process 
of  contempt  cannot  be  served  in  the  said  island  :  It  was  therefore  prayed  that  service 
of  process  of  subpwna,  for  the  Defendants  Sutton  and  Cogan  to  appear  and  answer  the 
Plaintiffs'  bill,  on  the  said  Defendant  Brooks  and  on  the  said  Mr.  Sayers,  may  be  deemed 
good  service  on  the  said  Defendants,  Sutton  and  Cogan  :  Whereupon,  and  upon  hearing 
an  affidavit  of  Samuel  Clark,  gentleman,  read,  and  what  was  alleged  on  both  sides,  his 
Lordship  doth  order  that  service  of  process  of  suhjucna,  for  the  said  Defendants  Sutton 
and  Cogan  to  appear  and  answer  the  Plaintiffs'  bill,  on  the  Defendant  Brooks  and  on 
the  said  Mr.  Sayers,  the  proctor  who  hath  acted  in  the  Prerogativ^e  Court  in  behalf 
of  the  said  Defendants  Sutton  and  Cogan,  be  deemed  good  service  of  such  suhpcena  on 
the  said  Defendants  Sutton  and  Cogan. — A.  1716,  fol.  64,  E.  G. 

Inter  Hen.  Carter,  Quer.     Daniel  De  Bruyn,  Gerard  Vanneck,  et  al,  Defies. 
Lord  Chancellor.     Jons,  12o  July  1722. 

L'pon  opening  of  the  matter  this  present  day  unto  the  Right  Honourable  the 
Lord  High  Chancellor,  &c.,  by  Mr.  Horsley,  being  of  the  Plaintifl's  councill,  in  the 
presence  of  Mr.  Mead,  being  of  councill  for  the  Defendant  Yauneck,  it  was  alledged 
that  the  Plaintiff'  exhibited  his  bill  in  this  Court  against  the  Defendants,  to  be  relieved 
touching  the  matters  therein  contained  ;  and  the  Defendant,  De  Bruyn,  lives  in  Hol- 
land ;  so  that  the  Plaintiff  cannot  serve  him  with  a  suhp<xna :  and  he  employs  the 
Defendant  Vanneck,  as  his  agent  here  in  England,  lo  act  far  him  in  Ihe  matters  in  the 
sai'l  bill  contained :  And,  therefore,  it  was  prayed  that  service  of  a  subprena  to  appear 
and  answer  the  Plaintiff's  bill,  on  the   Defendant  Vanneck,  may  be  deemed  a  good 


1088  HOBHOUSE    V.    COURTNEY  12  SIM.  149. 

made  Defendants  to  the  bill,  and  [149]  were  resident  abroad.  That  order  was  made 
on  an  affidavit  that  the  Plaintiffs  had  a  lien  on  wines  which  had  been  consigned  to 
Messrs.  Courtney  in  this  country  by  Emilia  Sheil  of  Xeres  in  Spain.  After  the 
consignment  Mrs.  Sheil  became  bankrupt,  and  certain  persons  residing  at  Xeres, 
named  De  Giles  and  De  Perea,  were  appointed  assignees  of  her  estate  by  the  Chamber 
of  Commerce  in  that  city.  It  was  represented  that  MacMabon  had  received  a  power 
of  attorney  to  act  for  the  assignees  in  this  country  respecting  the  wines.     In  proof  of 

service  of  the  Defendant  De  Bruyn  :  Whereupon,  and  upon  hearing  of  the  Defendant 
Vanneck's  councill  and  what  was  alledged  on  both  sides,'it  is  ordered  that  service  of  a 
mibpcma  on  the  Defendant  Vanneck,  for  the  Defendant  De  Bruyn,  be  deemed  a  good 
service  of  the  said  Defendant  De  Bruyn  to  compell  him  to  appear  to  and  answer  the 
Plaintifi"s  bill— A.  1721,  fol.  295,  P. 

Between  William  Hyde,  Plaintiff;  William  Foster  and  John  Myers  and  Others, 
Defendants.  Lord  Chancellor.  Monday  the  5th  day  of  August,  in  the  19th 
Year  of  the  Reign  of  His  Majesty  King  George  the  Second,  1745. 

Upon  opening  of  the  matter  this  present  day  unto  the  Right  Honourable  the  Lord 
High  Chancellor,  &c.,  by  Mr.  Green,  being  of  counsel  with  the  Plaintiff,  it  was 
alledged  that,  in  Hilary  term  ITU,  the  Plaintiff  exhibited  his  bill  in  this  Court 
against  the  Defendants,  to  be  relieved  touching  the  several  matters  therein  com- 
plained of ;  that  the  Defendant  Foster  was,  before  the  time  of  filing  the  bill,  and  is 
now  at  Jamaica,  where  he  resides  ;  that  the  Defendant  Myers  has  put  in  his  answer 
to  the  said  bill,  and  thereby  set  forth  that  he  is  factor  or  agent  for  the  Defendant 
Foster  here  in  England ;  and  that,  by  virtue  of  some  power  or  authority  from  the 
Defendant  Foster  (who  is  now  at  Jamaica)  he  has  been  for  some  time  past,  and  is 
now  in  the  possession  and  receipt  of  the  rents  and  profits  of  certain  chambers  in 
Bernard's  Inn,  for  the  use  of  the  said  Defendant  Foster,  which  are  part  of  the 
premises  in  question  in  this  cause ;  and,  therefore,  it  was  prayed  that  service  of  a 
subpana  to  appear  in  this  cause,  on  the  Defendant  Myers  as  agent  or  factor  for  the 
Defendant  Foster,  may  be  deemed  good  service  of  the  Defendant  Foster  ;  whereupon 
and  upon  hearing  of  Mr.  Brown  and  Mr.  Sewell  of  counsel  with  the  Defendant,  the 
answer  of  the  Defendant  Myers  read,  and  what  was  alledged  by  the  counsel  on  both 
sides ;  his  Lordship  doth  order  that  service  of  a  suhpuna  to  appear  in  this  cause,  on 
the  said  Defendant  Myers  as  agent  or  factor  for  the  Defendant  Foster,  be  good 
service  on  the  said  Defendant  Foster. — A.  1744,  fol.  491. 

Between  Anthony  Geledneki  and  Thomas  Mallby,  Plaintiffs ;  Robert  Charnock, 
Wm.  Lennox,  W.  Thompson,  and  The  Honourable  The  United  Company  of 
Merchants  trading  to  the  East  Indies,  Defendants.  Lord  Chancellor.  Thursday, 
2d  July  1801. 

Upon  motion  this  day  made  unto  this  Court  by  Mr.  Stanley,  of  counsel  for  the 
Plaintiffs,  it  was  alledged  that  it  appears  by  the  affidavit  of  John  Warne,  clerk  to 
Messrs.  Dann  &  Teasdale,  solicitors  for  the  Plaintiffs  in  this  cause,  that  the  Defendant, 
Robert  Charnock,  lives  and  resides  in  Finsbury  Square  in  the  City  of  London,  and 
the  Defendant,  William  Lennox,  in  Broad  Street  Buildings  in  the  said  City  of  London, 
and  that  the  Plaintiffs  having  filed  their  bill  against  the  said  Defendant  William 
Thompson,  who  then  and  still  resides  out  of  the  jurisdiction  of  this  Court,  as  the  said 
deponent  believes,  the  said  Defendant,  William  Thompson,  appeared  thereto  by  Mr. 
Radcliflfe,  his  Clerk  in  Court,  and  made  two  several  applications  by  motion  to  this 
Court,  the  notices  whereof  were  signed  by  Messrs.  Crowder  &  Lavie  as  his  solicitors  ; 
and,  therefore,  it  was  prayed  that  process  of  suhpKna  to  be  awarded  against  the  said 
Defendants  Robert  Charnock,  William  Lennox  and  William  Thompson,  to  compel 
them  to  appear  to  and  answer  the  Plaintiffs'  bill,  may  be  made  returnable  immediately, 
and  that  service  of  such  suhpiena  on  Messrs.  Crowder  &  Lavie,  the  solicitors,  and  Mr. 
Radclifte,  the  Clerk  in  Court  for  the  Defendant  William  Thompson,  may  be  deemed 
good  service  on  the  said  Defendant ;  which,  upon  hearing  the  said  affidavit  read,  is 
ordered  accordingly.— A.  1800,  fol.  426,  P.  W. 
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this  fact  there  was  an  afBdavit  alleging  that  the  solicitor  of  the  Defendants,  or,  rather, 
of  Mr.  MacMahon,  represented  that  the  power  of  attorney  was  of  the  most  extensive 
kind,  enabling  MacMahon  to  prosecute  and  defend  any  suits  in  this  country,  in 
relation  to  the  rights  of  the  assignees  with  regard  to  Mrs.  Sheil's  property  here,  and 
in  relation  also  to  the  claims  of  the  Plaintiffs.  That  affidavit  was,  upon  the  applica- 
tion to  discharge  the  order  for  substituting  service,  opposed  by  [150]  a  joint  affidavit 
made  by  MacMahon  and  Mr.  Annesley,  his  solicitor.  I  have  read  it,  but  I  do  not 
find  that  it  denies  the  fact  that  the  power  of  attorney  had  been  given  to  MacMahon. 
A  further  affidavit  was  then  made  by  Mr.  Martineau,  the  Plaintiffs'  solicitor,  and  his 
clerk,  which  has  not  been  contradicted.  It  stated  that,  since  the  service  of  the  order 
of  the  27th  of  May  and  of  the  subjuena  on  Mr.  MacMahon,  he,  MacMahon,  had 
written  to  Messrs.  Moore  &  Hanson,  of  Bristol,  a  letter  to  this  effect : — "  Gentlemen  " 
[see  ante,  p.  141].  The  representation  in  this  letter  is  a  further  confirmation  of  the 
first  statement,  that  MacMahon  has  not  only  a  power  from  the  assignees  to  act  for 
them  generally,  but  also  to  act  specially  with  regard  to  the  wines  in  this  country. 
The  question,  then,  is  whether  the  order  for  substituting  service  of  the  subprena  is 
wrong  1 

The  first  case  I  shall  advert  to  is  that  which  has  been  cited  from  Dickens's  Reports, 
p.  26  ;  and  though,  as  Lord  Redesdale  said  in  Smith  v.  The  Hibernian  Mine  Company, 
Dickens  was  rather  a  loose  reporter  and  his  notes  are  not  of  very  high  authority,  yet 
it  happens  that  the  facts,  as  stated  in  his  report  of  the  case,  tally  with  the  statement 
of  them  in  the  registrar's  book,  although  the  case  is  reported  under  a  somewhat 
different  name.  It  is  reported  under  the  name  of  Hales  v.  Sutton ;  but  the  real  name 
appears  from  the  registrar's  book  to  be  Hallett  v.  Sutton. 

[His  Honor  here  stated  that  case,  and  also  Carter  v.  De  Bmyn,  and  Hyde  v.  Foster, 
as  extracted  from  Reg.  Lib.] 

Xow  it  appears  from  these  cases  that  three  different  Chancellors,  namely.  Lord 
Cowper,  Lord  Macclesfield,  [151]  and  Lord  Hardwicke,  thought  it  right,  in  a  case 
where  it  appeared  that  the  person  who  was  appointed  agent  had  special  authority  to 
act  for  an  absent  Defendant  in  the  matter  which  was  the  subject  in  dispute,  that 
service  of  the  subpcena  on  that  agent  should  be  good  service  on  the  principal  abroad. 

The  case  of  Gekdneki  v.  Charnock  is  reported  in  6  Ves.  page  171,  but  it  is  not  quite 
con-ectly  stated  in  the  report. 

[His  Honor  read  the  extract  of  that  case  from  Reg.  Lib.] 

The  Defendant,  therefore,  had  appeared,  and  had  made  two  applications  through 
his  solicitors,  Messrs.  Crowder  &  La\ne ;  so  that  they  were  acting  as  the  agents  for 
the  absent  Defendant  in  the  subject-matter  of  the  cause  ;  and  Lord  Eldon  ordered 
substituted  service  of  the  subpcena  upon  them. 

Then  came  the  case  of  English  v.  Hendrick. 

[His  Honor  stated  the  facts  of  the  case  and  the  judgment.] 

Here  we  have  five  instances  during  the  period  from  1717  to  1821,  in  which  four 
Lord  Chancellors  and  one  Vice-Chancellor  have  taken  one  uniform  view  of  the 
practice. 

In  addition  to  these  cases,  there  is  a  case  in  the  Exchequer,  Cairington  v.  Cantillon, 
which  is  reported  in  Bunbury,  page  107. 

It  was  said  that  all  these  authorities  have  been  superseded,  and  that  a  different 
practice  has  been  [152]  established  in  modern  times  ;  and  the  case  of  Roberts  v.  IForsley 
was  cited  in  support  of  that  statement.  There  a  Defendant  had  appeared  to  and 
answered  the  original  bill.  The  Plaintiff  then  amended  his  bill ;  at  which  time  the 
Defendant  was  out  of  the  jurisdiction  of  the  Court.  A  motion  was  thereupon  made 
that  service  of  the  subpcena  to  appear  to  and  answer  the  amended  bill,  upon  the 
Defendant's  Clerk  in  Court  in  the  original  suit,  might  be  deemed  good  service  upon 
the  Defendant.  Lord  Kenyon,  M.R.,  said  he  was  clearly  of  opinion  that  such  an 
order  could  not  be  made.  And  then  some  general  language  is  put  into  his  Lordship's 
mouth,  which  he  might,  perhaps,  have  used  with  reference  to  the  facts  of  the  case  : 
but  the  language  as  it  stands  in  the  report  is,  I  must  say,  directly  contrary  to  the 
•decided  cases.  It  is  this  :  "  The  Court  will  never  appoint  an  attorney  to  act  for  a  man 
without  his  leave,  except  in  the  case  of  an  injunction  bill ;  where  it  would  be  gross 
injustice  that  one  man  should  be  prosecuting  an  unrighteous  demand  at  law,  and  yet 

V.-C.  i\'.— 3.5 
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put  himself  out  of  the  reach  of  the  subpoena  of  this  Court,  ia  a  cause  instituted  for 
the  purpose  of  restraining  such  proceedings.  Bub  the  present  application  was  quite 
different :  an  amended  bill  might  be  altogether  a  new  suit ;  in  which  it  would  be  very 
improper  to  force  an  attorney  upon  the  party  without  his  consent.  And  His  Honor 
said  he  remembered  several  applications  of  a  similar  nature,  but  they  had  never  been 
attended  with  success."  That  case,  I  apprehend,  was  rightly  decided  ;  because  the 
person  who  was  the  Clerk  in  Court  for  the  absent  party  had  no  authority  to  act  for 
him  in  any  capacity  whatever,  except  as  his  Clerk  in  Court ;  and  he  had  that  authority 
with  respect  to  the  original  suit  only.  He  could  not,  therefore,  stand  in  the  situation 
of  a  person  specially  [153]  authorised  to  act  as  the  agent  of  the  absent  party  in  the 
matter  of  the  amended  bill. 

In  Bmd  v.  The  Duke  of  Newcastle,  which  is  much  the  same  sort  of  case,  a  bill  had 
been  filed  by  parties  claiming  under  a  marriage  settlement  for  a  receiver  of  the 
amount  of  certain  sums  which  had  been  allowed  by  the  Commissioners  of  American 
Claims.  Bond  was  the  holder  of  the  certificates  which  had  been  issued  by  the 
Commissioners  on  allowing  those  sums  to  be  due ;  and  he  claimed  to  hold  the 
certificates  and  to  receive  the  monies  payable  on  them  as  a  purchaser  for  valuable 
consideration  without  notice  of  the  settlement.  Bond  filed  his  bill  against  the 
Plaintiffs  in  the  first  suit,  and  then  made  an  application  that  service  on  their  Clerk  in 
Court  might  be  deemed  good  service  :  which  the  Lord  Chancellor  thought  could  not 
be  allowed.  And  it  certainly  could  not :  for  the  Clerk  in  Court  was  agent  only  for 
the  purposes  of  the  suit  in  which  Mrs.  St.  George  and  her  trustees,  who  were  the 
parties  entitled  under  the  settlement,  were  Plaintifis,  and  not  in  the  suit  in  which 
they  were  made  Defendants.  That,  too,  was  not  even  a  cross-suit ;  for  Bond  was  not 
a  party  to  the  other  suit. 

The  next  case  is  IFeUins  v.  Lomans,  in  2  Dick.  579.  The  case,  as  it  stands  in  th& 
book,  is  this  :  "  A  Defendant,  a  mortgagor,  living  or  being  about  to  go  abroad,  by  an 
indorsement  on  the  mortgage  deed  agreed,  in  case  he  should  not  redeem  by  a  limited 
time  therein  mentioned,  that  two  persons  therein  named  should  accept  a  suhpcena  for 
him  to  appear  and  answer  any  bill  that  should  be  filed  against  him  touching  the 
mortgage  :  the  Plaintiff  having  filed  his  bill  to  foreclose,  applied  that  the  persons 
named  in  the  indorsement  [154]  might  be  served  with  the  suhpcena,  and  that  such 
service  might  be  deemed  good  service  on  the  Defendant.  After  standing  over  for 
consideration,  his  Lordship  denied  the  motion."  Then  there  is  a  note  subjoined,, 
which  states  that  the  two  cases  of  Hyde  v.  Foster  and  Carter  v.  De  Brui/n,  which  I  have 
already  observed  upon,  were  mentioned.  The  note  then  adds  :  "  But  in  those  cases- 
it  was  admitted  or  proved  that  the  persons  served  acted  as  attornies  or  agents  for  the 
Defendants.  .  .  .  Besides,  in  this  case,  it  doth  not  appear  that  it  was  with  the  privity 
of  the  persons  named  in  the  indorsement  that  their  names  were  used  ;  neither  did  it 
appear  that  they  would  accept  a  suhpcena  to  appear  for  the  Defendant ;  for  who  would 
indemnify  them  1  "  The  case,  therefore,  seems  to  proceed  on  this,  namely,  that  there 
was  no  sufficient  evidence  of  the  fact  that  the  persons  named  in  the  indorsement  were 
specially  appointed  attornies  ;  and,  therefore,  it  was  quite  right  to  deny  that  the 
service  of  suhpcena  on  them  should  be  good  service. 

Then  in  1803  came  the  case  of  Smith  v.  The  Hibernian  Mine  Ccmipany,  which 
is  reported  in  1  Scho.  &  Lef.  238.  There  a  Defendant  who  was  residing  out  of 
the  jurisdiction  had  given  a  power  of  attorney  to  a  person  to  act  for  him  in  the 
management  of  his  affiairs ;  not  in  the  management  of  the  subject-matter  of  the 
suit:  and  the  Court  refused  to  allow  substitution  of  service  of  subpcena  on  the 
person  to  whom  the  power  was  given.  The  reporter  makes  Lord  Redesdale  say:  "I 
think  the  Legislature  has  decided  this  question  :  it  has,  in  several  instances,  sub- 
stituted service  ;  an  interference  which  would  be  wholly  unnecessary  if  this  Court  had 
power  to  do  it.  The  Court  has,  indeed,  substituted  service  in  several  cases  where  the 
party  may  have  notice  of  the  [155]  proceedings,  and  where,  in  case  he  goes  out  of  the 
way,  there  is  a  person  whom  he  has  named  in  Court  as  his  agent,  and  whom  the 
Court  can  look  on  as  such.  But  a  person  named  agent  for  a  different  purpose  cannot 
be  looked  on  in  that  light."  Then  his  Lordship  speaks  of  the  case  of  an  injunction 
bill;  which  everyone  admits.  Next,  he  seems  to  refer  to  the  case  of  IVellins  v. 
Lomans,  and  adds  :  "  That  case  was  discussed  with  a  considerable  degree  of  attention  ; 
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and  I  should  imagine  that  those  cases  published  by  Mr.  Dickens  were  cited  ;  but 
Lord  Hardwicke  must  himself  have  altered  his  opinion  since  the  time  when  those 
cases  were  decided.  Mr.  Dickens  was  a  very  attentive  and  diligent  register  ;  but  his 
notes,  being  rather  loose,  were  not  considered  as  of  very  high  authority  :'  he  was 
constantly  applied  to,  to  know  if  he  had  anything  on  such  and  such  subjects  in  his 
notes  ;  but,  if  he  had,  the  register's  books  were  always  referred  to."  Lord  Redesdale 
does  not  say  on  what  occasion,  or  why  he  thought  Lord  Hardwicke  had  altered  his 
opinion  :  but  merely  says  he  must  have  altered  it.  As  far  as  we  know.  Lord  Hard- 
wicke had  not  altered  his  opinion,  but  remained  of  the  same  opinion  at  the  time  when 
he  decided  the  case  of  Ei/de  v.  Fosier.(l)  Lord  Redesdale  then  alludes  to  a  case 
where  a  bill  was  filed  to  sell  an  estate  for  payment  of  debts,  and  the  heir  at  law,  who 
was  entitled  to  the  surplus  after  payment  of  debts,  was  out  of  the  jurisdiction  :  and 
his  Lordship  says  :  "The  Court  ordered  the  estate  to  be  sold  for  payment  of  debts  : 
the  heir  might  file  a  bill  to  set  aside  the  proceedings  if  they  were  erroneous  :  and  [156] 
there  the  heir  at  law  had  a  mother  and  sister  living  in  England,  and  in  the  habit  of 
corresponding  with  him  ;  yet  there  was  no  conception  of  substituting  service."  There 
could,  of  course,  be  no  such  substitution,  unless  the  persons  so  in  correspondence  with 
the  heir  had  a  legal  power  to  act  for  him  in  the  particular  subject  to  which  the  suit 
related.  I  think  that  the  case  of  Sini/h  v.  The  Hibernian  Mine  Company  has  no  resem- 
blance to  the  present ;  for  there  the  foundation  of  the  application  was  that  the  agent 
had  a  power  to  act  for  the  absent  party  in  the  management  of  his  atlairs,  that  is, 
generally. 

The  next  case  was  in  the  year  1817,  Eickcord  v.  Nedriff,  in  2  Mer.  458.  There  one 
Defendant  was  out  of  the  jurisdiction,  and  the  other  Defendant  admitted,  by  his 
answer,  that  he  had  received  a  power  of  attorney  from  the  absent  Defendant  to 
receive  the  arrears  of  an  annuity  which  it  was  the  object  of  the  bill  to  set  aside.  The 
Plaintiff,  in  that  case,  moved  on  the  admission  in  the  answer  ;  and  of  course  Lord 
Eldon  refused  the  application  :  for  there  was  no  foundation  for  it;  the  admission  in 
the  answer  of  one  Defendant  not  being  evidence  against  a  Co-defendant.  Lord  Eldon 
said  that  the  proper  course  for  obtaining  the  relief  sought  by  the  bill  would  be  by 
motion  against  the  Defendant  Nedriff,  upon  affidavit  of  the  facts  alleged  as  con- 
stituting the  ground  of  the  application.  I  can  understand  why  the  application  was 
made  in  the  manner  it  was ;  for,  in  Hijde  v.  Foster,  the  Court  appears  to  have  looked 
at  the  answer  of  a  Co-defendant.  That,  however,  was  a  mistake.  But,  from  what 
Lord  Eldon  said,  I  think  it  is  clear  that  he  thought  the  motion  before  him  would  have 
been  proper  if  the  facts  had  been  supported  by  affidavit. 

[157]  Then  it  was  said  that  the  case  of  IFaterton,  v.  Croft  was  an  authority  that 
the  order  sought  to  be  discharged  is  wrong.  There  an  original  bill  was  filed,  and 
then  a  cross-bill ;  and  an  order  was  made,  on  a  motion  by  the  Plaintiff  in  the  cross- 
suit,  that  the  service  of  the  subpana  to  appear  to  and  answer  the  bill  in  that  suit  on 
the  Clerk  in  Court  of  the  Plaintiff'  in  the  original  suit  might  be  deemed  good  service  ; 
and  I  recollect  expressing  an  opinion  that  that  was  not  the  proper  course ;  but  that 
the  proper  course  was  to  move  to  stay  the  proceedings  in  the  original  suit  until  the 
Plaintiff  had  answered  the  bill  in  the  cross-suit.  The  only  question  in  that  case  was 
how  far  service  on  the  Clerk  in  Court  ought  to  be  considered  good  service.  The 
distinction  is  plain  between  the  case  of  a  person  being  merely  Clerk  in  Court  for  a 
party,  and  the  case  of  a  person  having  an  express  authority  to  act  for  an  absent  party 
in  the  particular  matter  of  the  suit.  And  if  I  find  the  cases  decided,  uniformly,  by 
four  different  Judges,  on  that  principle,  and  none  attacking  it,  it  appears  to  me  that 
the  matter  is  concluded  ;  for  my  opinion  is  that  there  is  clear  evidence  in  this  case 
that  MacMahon  has  special  authority  to  act  for  the  assignees  of  Mrs.  Shell.  Therefore, 
the  order  for  substituting  service  was  right,  and  the  application  to  discharge  it  is  wrong, 
and  must  be  refused  with  costs. 

(1)  The  cases  cited  from  Dickens's  Reports,  in  the  argument  of  >Smith  v.  The 
Hibernian  Mine  Company,  were  Carter  v.  De  Bruyn,  Hallett  v.  Sutton,  and  Hijde  v.  Foster. 
The  first  was  decided  by  Lord  Cowper,  the  second  by  Lord  Macclesfield,  and  the  last 
only  bv  Lord  Hardwicke. 
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[158]    Taylor  v.  Martindale.    3{ay  28,  1841. 

rS  C   10  L.  J.  Ch.  339  ;  5  Jur.  648.     Followed,  Parsons  v.  Parsons,  1869, 
L.  R.  8  Eq.  262 ;  Joynf  v.  Richards,  1882,  11  L.  R.  Ir.  278.] 

Annuity.     Heir  and  Executor.     Will.     Construction. 

A  testator  gave  his  real  and  personal  estate  to  his  wife,  subject,  amongst  other 
bequests,  to  an  annuity  of  £50  to  A.  B.  for  ever.  Held,  that  on  A.  B.'s  death 
intestate,  the  annuity  passed  not  to  his  heir,  but  to  his  personal  representative. 

James  Howe  made  his  will  in  the  following  words : — 

"  I  will,  devise  and  bequeath,  after  all  debts  are  paid,  all  the  worldly  property  I 
die  possessed  of,  whatsoever  and  wheresoever;  one  freehold  estate,  named  Heath 
Cottage,  at  Tonbridge  Wells,  Kent ;  one  freehold  house,  Hendon,  Middlesex ;  and  all 
freeholds,  copyholds,  leaseholds,  monies  in  the  funds,  monies  lent,  stock-in-trade,  and 
all  other  property  of  any  or  every  kind,  as  I  before  observed,  that  I  die  possessed  of, 
whatsoever  and  wheresoever,  to  my  beloved  wife,  Sophia  Howe,  subject  only  to  the 
hereafter  written  and  following  bequests  :  to  my  wife  Sophia  Howe's  dearly  beloved 
sister,  £50  a  year  for  her  life,  and,  at  her  death,  to  be  equally  divided  between  her 
son,  George  Cheeseman,  my  dearly  beloved  wife,  Sophia  Howe,  her  own  nephew,  and 
Augustus  Howe,  my  own  nephew,  son  of  my  beloved  brother,  £25  a  year, to  each  for 
ever(l);  and  to  my  own  dearly  beloved  brother,  £50  a  year  for  ever.  I  hope  I  am 
explicit.  I  will,  devise  and  bequeath  to  my  dearly  beloved  wife,  Sophia  Howe,  all 
my  freeholds,  copyholds,  leaseholds,  monies  in  the  funds,  lent,  stock-in-trade,  book 
debts  and  all  other  of  whatever  description  I  die  possessed  of,  whatsoever  and  where- 
soever, subject  only  to  the  above  written  bequests."  And  he  appointed  his  wife  his 
sole  executrix. 

[159]  William  Howe,  the  testator's  brother,  survived  the  testator  and  died 
intestate.  The  question  was  whether  the  annuity  of  £50  a  year  given  to  him  for 
ever  passed  on  his  death  to  his  heir  or  to  his  personal  representative. 

Mr.  Knight  Bruce  and  Mr.  Simpson  appeared  for  the  Plaintiffs,  who  were  not 
interested  in  the  subject  of  the  question. 

Mr.  G.  Richards,  for  the  heir  of  W.  Howe,  said  that  the  annuity  was  charged  on 
real  as  well  as  personal  estate,  and  was  given  to  William  Howe  in  perpetuum,  that  is, 
to  him  and  his  heirs;  and  consequently  it  was  an  annuity  in  fee,  and  on  the  death  of 
William  Howe  it  descended  to  his  heir.  Co.  Litt.  144  b.  Turner  v.  Turner  (Amb. 
776,  and  1  Bro.  C.  C.  316);  Earl  of  Stafford  v.  Buckley  (2  Ves.  sen.  171);  1  Williams 
on  Executors,  p.  522. 

Mr.  Loftus  Wigram,  for  the  personal  representative  of  William  Howe.  There  is 
no  case  in  which  the  question  has  arisen,  what  is  the  effect  of  a  gift  of  an  annuity  to 
a  man  for  ever.  The  case  of  Turner  v.  Turner  has  no  bearing  on  that  question.  The 
question  in  that  case  was  whether  the  annuity  was  real  or  personal  estate.  It  is  quite 
clear  that  the  annuity  in  this  case  is  personal  property.  [The  Vice-Chancellor. 
The  only  question  is  whether  it  is  descendible  to  the  heir  or  not.  Does  not  the  law 
recognise  an  annuity  as  one  species  of  hereditament  ?]  This  annuity  is  not  given  to 
W.  Howe  and  his  heirs,  but  to  him  for  ever ;  and  it  is  nothing  more  than  a  gift  to 
him  of  such  a  fund  as  would  produce  £50  a  year  for  ever.  [160]  In  The  Earl  of 
Stafford  V.  Buckley  the  annuity  was  given  to  the  daughter  for  life  and  to  lier  latvfid 
heirs  for  ever. 

Mr.  Bichner,  Mr.  Warburton  and  Mr.  Tripp  appeared  for  the  other  parties. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  This  point  is  singular,  and  does  not 
appear  to  have  been  decided  by  any  of  the  cases. 

There  is  no  doubt  that  an  annuity,  though  personal  in  its  nature,  may  be  granted 
to  a  man  and  his  heirs.     The  description  which  Lord  Coke  gives  of  an  annuity  with 

(1)  The  testator  seems  to  have  described  G.  Cheeseman  by  his  relationship  to  his 
wife's  sister  and  also  to  his  wife. 


12  SIM.  161.  MOORE   V.    VINT  EN  1093 

its  legal  incidents  is :  "  An  annuity  is  a  yearly  payment  of  a  certain  sum  of  money 
granted  to  another  in  fee,  for  life  or  years,  charging  the  person  of  the  grantor  only. 
But  not  only  the  grantee,  but  his  heir  and  his  and  their  grantee  also,  shall  have  a  writ 
of  annuity."  Lord  Loughborough  too,  in  his  judgment  in  Turner  v.  Turner,  says  that 
an  annuity,  when  granted  with  words  of  inheritance,  is  descendible ;  but,  as  to  its 
security,  is  personal  only.  In  this  case,  however,  the  testator  has  not  used  words  of 
inheritance  ;  and  it  is  not  imperative  on  me  to  construe  the  words  "for  ever,"  when 
used  with  reference  to  an  annuity,  to  signify  "heirs."  In  my  opinion,  the  question 
is,  which  construction  is  most  beneficial  to  the  annuitant ;  and  it  seems  to  me  to  be 
most  beneficial  to  him  that  the  gift  should  be  construed  as  a  gift  to  him  and  his 
executors ;  as  he  might  die  without  heirs ;  but  might  appoint  executors.  It  is  by  no 
means  a  matter  of  necessity  that  a  gift  of  an  annuity  to  A.  for  ever  must  be  construed 
as  a  gift  to  him  and  his  heirs  for  ever.(l) 

[161]  I  think,  therefore,  I  must  hold  that  the  gift  in  this  case  is  a  gift  of  the 
annuity  to  William  Howe  and  his  heirs,  executors,  administrators  and  assigns  for  ever. 

[161]     Moore  v.  Vinten.     May  31,  1841. 

[S.  C.  10  L.  J.  Ch.  345.] 

Trustee.     Stat.  11  Geo.  ^  and  \  Will.  4,  c.  60.     Practice. 

A  woman  who  was  sole  trustee  for  sale  of  real  property  married  a  man  who  absconded 
and  had  not  been  heard  of  up  to  the  hearing  of  the  cause.  The  Court  decreed  a  sale, 
and  that  the  husband  should  be  declared  a  trustee  within  the  1 1  Geo.  4  and  1  Will. 
4,  c.  60,  s.  19;  but  declined  to  appoint  a  person  to  convey  in  his  room  under  the 
8th  section,  on  the  ground  that  he  was  not  the  trustee  "  last  known  to  have  been 
seised  ;  "  there  being  a  joint  seisin  in  him  and  his  wife. 

Proof  of  search  for  a  trustee  under  the  24th  section  of  the  stat.  11  Geo.  4  and  1  Will. 
4,  c.  60,  may  be  given,  at  the  hearing  of  the  cause,  by  affidavit. 

Knight  Bridge  by  his  will,  after  bequeathing  a  trifling  legacy  and  directing  pay- 
ment of  his  debts  out  of  his  real  estates  in  case  his  personalty  should  be  deficient, 
and  after  appointing  Esther  Gregson,  who  was  his  wife's  daughter,  John  Lee  and 
Richard  Blizard,  executrix  and  executors  of  his  will,  gave,  devised  and  bequeathed 
all  the  residue  of  his  real  and  personal  estate  unto  and  to  the  use  of  the  said  Esther 
Gregson,  John  Lee  and  Richard  Blizard,  their  heirs,  executors,  administrators  and 
assigns,  according  to  the  nature  of  the  property,  upon  trust  to  sell  the  same  in  such 
manner  and  at  such  time  as  they,  or  the  survivors  or  survivor  [162]  of  them  should 
think  fit  ;  and,  after  paying  the  expenses  of  the  sale,  upon  trust  to  invest  the  produce 
in  the  funds,  and  pay  the  dividends  to  the  testator's  wife,  Esther  Bridge,  for  her  life  ; 
and,  after  her  decease,  upon  trust  to  stand  possessed  of  the  said  funds  and  securities 
and  the  dividends  thereof,  in  trust  for  the  testator's  three  children.  Knight  Bridge, 
Mary  Moore  and  Elizabeth  Beeson,  and  for  his  wife's  two  children,  Elizabeth  Mills 
and  the  said  Esther  Gregson,  in  equal  shares  ;  and,  in  case  any  of  the  said  legatees 
should  die  without  issue  in  the  lifetime  of  the  tenant  for  life,  his  or  her  share  to  go  to 
the  others. 

Knight  Bridge,  the  testator's  son,  died  without  issue  in  the  testator's  lifetime. 

The  testator  died  in  January  1836.  His  widow  remained  in  possession  of  the  real 
estate  during  her  life,  and  died  in  August  1837. 

(1)  Sir  William  Blackstone,  in  his  Commentaries,  vol.  2,  p.  40,  says:  "An  annuity 
is  a  thing  very  distinct  from  a  rent-charge,  with  which  it  is  frequently  confounded ; 
a  rent-charge  being  a  burthen  imposed  upon  and  issuing  out  of  lands ;  whereas  an 
annuity  is  a  yearly  sum,  chargeable  only  upon  the  person  of  the  grantor.  Therefore, 
if  a  man  by  deed  grant  to  another  the  sum  of  £20  per  annum,  without  expressing 
out  of  what  lands  it  shall  issue,  no  land  at  all  shall  be  charged  with  it ;  but  it  is  a 
mere  personal  annuity." 
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In  February  1836  Esther  Gregson  alone  proved  the  testator's  will.  The  other 
executors  did  not  renounce  probate,  but  they  never  interfered  in  the  testator's  affairs, 
and  executed  a  deed  of  disclaimer  of  the  trusts  of  the  real  estate. 

In  July  1836  Esther  Gregson  married  Thomas  Vinten,  who,  in  December  1837, 
absconded,  and  had  never  been  since  heard  of. 

It  appeared  that  part  of  the  testator's  real  estate,  which  consisted  of  several 
houses  and  gardens,  had  been  sold  since  Mrs.  Vinten's  marriage,  and  the  money 
received  by  her  husband  ;  and  he  had  absconded  with  it. 

[163]  The  object  of  the  bill  was  to  have  the  remainder  of  the  property  sold  and 
the  produce  secured  for  the  parties  entitled  to  it. 

The  cause  now  came  on  for  hearing ;  and,  in  support  of  the  case  made  by  the  bill 
as  to  the  absconding,  continued  absence  and  impossibility  of  finding  the  husband, 
the  wife's  answer  and  also  an  affidavit  of  search  was  read ;  and  the  only  question 
was,  what  order  could  be  made  with  reference  to  the  execution  of  the  trust  for  sale  1 

Mr.  Wakefield  and  Mr.  Collyer,  for  the  Plaintiff.  The  husband  being  a  trustee 
within  the  19th  section  of  the  11  Geo.  4  and  1  Will.  4,  c.  60,  it  is  competent  for  the 
Court,  under  the  24th  section,  to  receive  proof  by  affidavit  that  the  husband  cannot 
be  found  :  De  Crespigny  v.  Ketson  (in  Chan.  Aug.  1839).  [The  Vice-Chancellor. 
There  is  no  doubt  about  that ;  I  settled  the  practice  in  that  case.]  Then,  the  husband 
being  a  trustee  within  the  meaning  of  the  Act,  and  it  being  unknown  whether  he  be 
living  or  dead,  the  Court  will  appoint  a  person  to  convey  in  his  room  under  the  8th 
section ;  and  will  do  so  by  the  same  decree  which  declares  him  to  be  a  trustee.  (See 
JFaltm  V.  Merry,  ante,  vol.  vi.  p.  328.)  That  a  person  who  is  merely  a  trustee  by 
operation  of  law  and  who  cannot  be  found  may  be  declared  a  trustee  under  the  Act 
for  the  sole  purpose  of  appointing  a  person  to  convey  in  his  room  under  the  8th 
section  is  apparent  from  Beales  v.  Ridge  (4  Y.  &.  C.  248,  cited). 

Mr.  G.  Richards  and  Mr.  Selwyn  appeared  for  Mrs.  Vinten,  and  offered  no 
opposition. 

[164]  The  Vice-Chancellor  [Sir  L.  Shadwell].  I  doubt  whether  you  can  bring 
the  husband  within  the  8th  section  of  the  Act.  In  order  to  do  this,  you  must  shew 
that  he  is  the  trustee  "  last  known  to  have  been  seised : "  but  here  there  is  a  joint 
seisin  in  the  husband  and  wife.  You  had  better  simply  take  a  decree  for  sale,  and 
let  the  husband  be  declared  a  trustee  within  the  meaning  of  the  Act.  Perhaps  you 
will  hear  of  him  again  before  a  conveyance  is  required  ;  and  then  all  further  difficulty 
will  be  at  an  end. 

[165]    Hemingway  v.  Fernandes.    June  3,  1841. 

Practice.     New  Orders.     Plaintiff.     Amended  Bill. 

Although  a  Plaintiff  has  amended  his  bill  under  an  order  not  expressing  that  be  does 
not  require  a  further  answer,  he  may  (if  no  answer  is  filed  within  the  time  allowed 
by  the  10th  Order  of  1833,  and  he  thinks  proper  to  waive  the  further  answer)  file 
a  replication  under  the  14th  Order,  although  that  order  applies  in  terms  to  those 
cases  only  in  which  the  order  to  amend  expresses  that  no  further  answer  is  required. 

By  the  10th  General  Order  of  1833,  a  Defendant  is  allowed  five  weeks  in  a  town 
cause  and  seven  weeks  in  a  country  cause  to  plead,  answer  or  demur,  not  demurring 
alone  to  an  amended  bill  to  which  the  Plaintiff"  requires  an  answer :  and,  under  the 
14th  General  Order,  if  a  Plaintiff  obtains  an  order  to  amend  without  requiring  a 
further  answer,(l)  and  amends  accordingly,  he  is  at  liberty,  after  the  expiration  of  eight 
days,  to  file  a  replication  or  set  down  the  cause  for  hearing  on  bill  and  answei',  unless 
the  Defendant  has  previously  served  an  order  for  time  to  answer,  or  taken  out  and 
served  a  warrant  for  time  to  answer  the  amended  bill. 

(1)  If  the  Plaintiff  does  not  require  a  further  answer,  the  order  to  amend  ought 
to  contain  a  statement  to  that  effect ;  otherwise  it  is  irregular.  Boddington  v.  IFoodleij, 
ante,  vol.  ix.  p.  380. 
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[166]  In  this  case  the  Plaintiff  amended  his  bill  under  an  order  which  did  not 
express  that  the  Defendant  was  not  required  to  answer  the  amendments ;  and  after- 
wards served  the  Defendant  with  a  suiprena  to  answer  the  amended  bill.  The 
Defendant,  however,  did  not  file  his  answer  within  the  time  prescribed  by  the  10th 
Order  :  whereupon  the  Plaintiff  filed  a  replication. 

Mr.  Knight  Bruce  and  Mr.  Loftus  Wigram,  for  the  Defendant,  now  moved  that 
the  replication  might  be  taken  off  the  file  for  irregularity,  and  that  the  Defendant 
might  be  at  liberty  to  file  his  answer  to  the  amended  bill.  They  said  that  the 
Plaintiff  was  not  at  liberty  to  proceed  in  the  manner  pointed  out  by  the  14th  Order; 
as  that  order  applied  to  a  case  where  the  Plaintiff  did  not  require  a  further  answer ; 
and  not  to  a  case  like  the  present,  where  the  order  to  amend  did  not  express  that  the 
Plaintiff  did  not  require  a  further  answer;  and  that  the  Plaintiff,  instead  of  filing  a 
replication,  ought  to  have  proceeded  to  compel  the  Defendant  to  answer  the  amend- 
m  ents  by  process  of  contempt. 

Mr.  Bethell  and  Mr.  Shad  well,  for  the  Plaintiff. 

The  Vice-Chan'cellor  [Sir  L.  Shadwell].  As  the  Defendant  neither  put  in  his 
answer  within  the  seven  weeks,  nor  obtained  an  order  for  further  time  to  answer  at 
the  expiration  of  that  period,  I  think  that  the  Plaintiff  was  at  liberty  to  take  the 
course  which  he  has  adopted :  but,  as  this  appears  to  be  a  new  case,  I  shall  allow  the 
Defendant  a  fortnight  to  put  in  his  answer :  he  must,  however,  pay  the  costs  of  the 
application. 

Reg.  Lib.  A.  1840,  fo.  895. 


[167]     ToMLiN  V.  Hatteild.     June  4,  1841. 

JVill.     Construction.     Distribution. 

Testator  directed  his  residuary  real  and  personal  estate  to  be  divided,  by  his  trustees, 
in  such  shares  and  at  such  times  as  they  should  think  proper,  amongst  his  nephews, 
A.,  B.  and  C,  and  his  other  nephews  and  nieces,  sons  and  daughters  of  his  late 
sisters,  T.  and  H.,  who  should  be  living  at  his  decease,  and  the  children  of  any  other 
such  nephews  and  nieces  who,  having  died  in  his  lifetime,  had  left  issue.  There 
were  several  children,  and  children  of  deceased  children,  both  of  T.  and  of  H.  living 
at  the  testator's  death.  The  trustees  not  being  able  to  agree  as  to  the  division  of 
the  property,  the  Court  ordered  it  to  be  divided  amongst  the  children,  and  the 
children  of  the  deceased  children  of  T.  and  H.,  per  capita. 

Edward  Taddy,  the  testator  in  the  cause,  by  his  will,  dated  the  24th  of  April 
183.3,  disposed  of  his  residuary  real  and  personal  estate  in  the  following  words: — 

"  And  as  for  all  other  my  messuages,  lands,  tenements  and  hereditaments,  and 
parts  and  shares  of  messuages,  lands,  tenements  and  hereditaments,  and  real  estate 
whatsoever  and  wheresoever,  and  whereof  no  entire  or  absolute  disposition  is  herein- 
before contained  ;  and  also  as  for  all  my  monies,  securities  for  money,  effects,  goods, 
chattels  and  personal  estate  whatsoever  (after  and  subject  to  the  payment  out  of  such  my 
personal  estate  of  all  my  just  debts,  and  funeral  and  testamentary  charges  and  expenses, 
and  the  several  legacies  hereinbefore  by  me  given  and  bequeathed),  I  give,  devise  and 
bequeath  the  same  and  every  part  thereof,  unto  and  to  the  use  of  my  nephews,  John 
Tomlin,  James  Tomlin,  Edward  Hatfeild,  and  Charles  Hatfeild,  my  executors  herein- 
after named,  their  heirs,  executors,  administrators,  and  assigns,  upon  trust  they,  or 
the  survivors  or  survivor  of  them,  or  the  heirs,  executors,  administrators  or  assigns 
respectively  of  such  survivor,  shall  and  do,  when  and  as  they  or  he  shall,  in  their  or 
his  discretion  think  fit,  absolutely  sell  and  dispose  of  all  my  said  real  estates  hereby 
devised  to  them,  and  shall  and  do,  forthwith  upon  my  decease,  collect,  get  in  and 
convert  into  money  [168]  all  such  parts  of  my  residuary  personal  estate,  hereby- 
bequeathed  to  them,  as  shall  not,  at  my  decease,  consist  of  money  ;  and  my  will  is 
that,  until  mv  said  real  estate  shall  be"  sold  and  disposed  of  as  aforesaid,  the  rents 
and  profits  thereof  shall  be  considered  as  part  of  my  residuary  personal  estate,  and  go 


1096  TOMLIN    V.    HATFEILD  12  SIM.  169. 

as  I  have  hereinafter  bequeathed  such  residue  :  and,  as  for  all  the  monies  to  be  received, 
as  well  from  the  sale  of  my  real  estates  hereinbefore  directed  to  be  sold  and  disposed 
of  as  aforesaid,  as  from  the  rents  and  profits  in  the  meantime  to  be  received  in  respect 
thereof ;  and  also,  as  for  all  the  monies  to  be  received  from  my  residuary  personal 
estate,  mv  will  is  that  my  said  trustees  and  executors,  and  the  survivors  and  survivor 
of  them,  and  the  executors  or  administrators  of  such  survivor,  shall  pay  and  divide 
the  same  to  and  amongst  themselves  the  said  John  Tomlin,  James  Tomlin,  Edward 
Hatfeild,  Charles  Hatfeild,  and  my  other  nephews  and  nieces,  sons  and  daughters  of 
my  late  sister,  Susanna  Tomlin  deceased,  and  of  my  sister  Ann  Hatfeild,  who  shall 
be  living  at  my  decease,  and  the  children  of  any  other  of  such  nephews  and  nieces, 
who,  having  died  in  my  lifetime,  have  left  issue,  in  such  parts,  shares  and  proportions, 
manner  and  form,  in  all  respects,  and  at  such  time  or  times,  as  they,  my  said 
trustees  and  executors,  or  the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  shall  judge  proper  and  direct :  my  will  and  meaning 
being  that  the  division  and  distribution  of  all  the  said  monies  shall  rest  wholly  with 
them,  my  said  trustees  and  executors,  and  be  in  their  entire  discretion,  and  that  their 
disposal  and  appropriation  thereof  shall  not  be  called  in  question  or  disputed  by  any 
person  or  persons  whomsoever :  and,  further,  I  do  hereby  declare  and  expressly  direct 
that,  in  case  any  of  my  said  nephews  or  nieces,  or  any  child  or  children  [169]  of  any 
deceased  nephew  or  niece,  shall  be  dissatisfied  with  the  proposed  division  and  distribution 
of  the  last^mentioned  trust  monies  by  my  said  trustees,  and  shall  attempt,  by  any 
means,  to  interfere  with  or  control  them  therein,  such  nephew  or  niece  or  child  or 
children  of  any  deceased  nephew  or  niece  shall  be  wholly  and  absolutely  debarred 
and  for  ever  excluded  from  any  benefit  of  or  from  or  participation  in  the  trust  monies 
or  funds  last  above  mentioned  and  so  ordered  to  be  divided  or  distributed  by  them, 
the  said  John  Tomlin,  James  Tomlin,  Edward  Hatfeild  and  Charles  Hatfeild,  as 
hereinbefore  mentioned." 

It  appeared,  from  the  report  made  in  pursuance  of  the  decree  at  the  hearing,  that 
there  were  eight  children,  and  two  grandchildren  the  issue  of  two  deceased  children,  of 
the  testator's  sister  Susanna  Tomlin  living  at  the  testator's  decease :  and  that  there 
were  seven  children  and  seven  grandchildren  the  issue  of  a  deceased  child  of  the 
testator's  sister  Ann  Hatfeild  living  at  the  same  time. 

The  bill  was  filed  by  John  and  James  Tomlin  and  Charles  Hatfeild  against 
Edward  Hatfeild  and  other  persons  interested  under  the  will,  alleging  (amongst  other 
things)  that  the  Plaintiffs  were  desirous  to  carry  into  effect  the  trusts  reposed  in  them 
by  the  will,  jointly  with  Edward  Hatfeild,  by  selling  the  estates  devised  to  them,  and 
distributing  the  proceeds  thereof  and  the  residue  of  the  testator's  personal  estate  and 
effects  amongst  themselves  and  Edward  Hatfeild  and  the  other  nephews  and  nieces 
of  the  testator,  sons  and  daughters  of  his  sisters  Susanna  Tomlin  and  Ann  Hatfeild, 
and  the  children  of  such  other  nephews  and  nieces,  children  of  Susanna  Tomlin  and 
Ann  Hatfeild,  who  died  in  the  [170]  testator's  lifetime  leaving  issue,  according  to  the 
will :  but  Edward  Hatfeild  refused  to  concur  with  the  Plaintiffs  in  effecting  such  sale 
and  distribution.  The  bill  prayed  that  the  will  might  be  established  and  the  trusts 
of  it  performed  under  the  decree  of  the  Court ;  and  that  the  rights  and  interests  of 
all  parties  in  the  testator's  residuary  real  and  personal  estates  might  be  declared  and 
ascertained  ;  and  that  the  real  estates  devised  to  the  Plaintiffs  and  Edward  Hatfeild 
might  be  sold  ;  and  that  the  proceeds  thereof  and  of  the  testator's  residuary  personal 
estate  might  be  distributed  amongst  the  Plaintiffs  and  Edward  Hatfeild  and  the  other 
parties  entitled  thereto  under  the  will,  according  to  the  intention  of  the  will. 

The  cause  now  came  on  to  be  heard  for  further  directions. 

The  question  was  whether  the  proceeds  of  the  sale  of  the  testator's  residuary  real 
estates  and  his  residuary  personal  estate  were  to  be  divided,  per  stirpes  or  per  capita, 
amongst  the  children  and  the  children  of  deceased  children  of  Susanna  Tomlin  and 
Ann  Hatfeild  mentioned  in  the  Master's  report. 

Mr.  Knight  Bruce,  Mr.  Wigram,  Mr.  Loftus  Wigram  and  Mr.  Rogers,  for  the 
Plaintiffs  and  for  the  Defendants  in  the  same  interest,  contended  that  the  division 
ought  to  be  made  per  stirpes,  as  being  the  most  equitable  and  the  most  conformable 
to  the  testator's  presumed  intention. 

Mr.  Girdlestone,  for  the  Defendants,  the  seven  grandchildren  of  Ann  Hatfeild,  said 
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J.  .J  ^^'■■^n.^-'-^'^i^L.-ji^  i^'i  ij.  ouiiuHciij.  lue  will  aireccs  tde  trust  property 
be  dmded  amongst  certain  individuals,  some  of  whom  are  named  and  some  of  whom 
are  not  named  but  described  :  and  I  see  nothing  which  shews  that  they  are  to  take 
otherwise  than  as  they  are  named  and  described.  Therefore,  all  those  persons  who 
come  within  the  description  of  children  of  deceased  nephews  and  nieces  of  the 
testator  must  take,  individually,  a  share. 

"The  trustees  and  executors  of  the  will  not  being  able  to  agree  as  to  the  mode  of 
dividing  the  residuary  real  and  personal  estates  of  the  testator  amongst  the  persons 
amongst  whom  the  same  were,  by  the  will  of  the  said  testator,  directed  to  be  divided, 
declare  that  the  several  persons  in  the  Master's  report  mentioned  in  that  behalf,  that 
is  (the  children  and  the  children  of  the  deceased  children  of  Susanna  Tomlin  and  Ann 
Hatfeild),  are  entitled  to  the  residuary  real  and  personal  estates  of  the  said  testator 
in  equal  shares  and  proportions." 

[172]    Vigor  r.  Harwood.    June  i,  IMl. 

Will.     Construction.     Intermediate  Rents. 

Testator  devised  his  real  estates  to  trustees,  in  trust  to  sell  as  soon  as  conveniently 
might  be  after  his  decease,  and  as  to  the  proceeds,  together  with  the  intermediate 
rents,  after  payment  of  the  testator's  funeral  and  testamentary  expenses,  debts  and 
legacies,  to  pay  one  moiety  to  his  nephew,  and  to  invest  the  other  moiety  in  the 
funds,  in  trust  for  his  nephew,  for  life,  and,  after  his  death,  for  his  children.  The 
real  estates  were  not  sold  until  some  years  after  the  testator's  death.  Held,  that 
rents  accrued  in  the  meantime  ought  not  to  be  invested  for  the  benefit  of  the 
nephew  and  his  children,  but  that  the  nephew  was  entitled  to  them. 

Edward  Lane,  by  his  will,  dated  the  I'M  of  October  1813,  appointed  the  Defen- 
dants, Harwood  and  Apletree,  executors  thereof  and  trustees  of  his  real  and  personal 
estate  for  the  purposes  after  mentioned.  He  then  gave  various  pecuniary  legacies, 
and  subjected  all  his  real  and  personal  estate,  except  the  life  interest  in  his  dwelling- 
house  thereinafter  given  to  his  sister,  Mary  Lane  (since  deceased),  with  the  payment 
thereof.  He  next  gave  to  his  sister,  Mary  Lane,  the  use  and  enjoyment,  during  her 
life,  of  all  his  household  goods  and  furniture  and  implements  of  household,  books, 
plate,  linen  and  china  ;  and  willed  that,  after  her  death,  the  same  should  fall  into  the 
residue  of  his  personal  estate  for  the  purposes  after  mentioned  :  and  he  devised  to 
his  said  sister  his  dwelling-house  at  Basingstoke  during  her  life.  The  will  then  pro- 
ceeded as  follows: — "And,  lastly,  as  to,  for  and  concerning  all  and  singular  my 
personal  estate,  of  whatsoever  nature,  kind  or  description,  subject  to  the  said 
bequest  of  the  use  of  the  said  household  goods  and  furniture  and  implements  of 
household,  books,  plate,  linen  and  china  to  my  sister  for  her  life ;  and  as 
to,  for  and  concerning  all  and  every  my  freehold,  leasehold  and  copyhold 
manors,  messuages,  lands,  tithes,  hereditaments  and  premises  situate,  lying 
and  being  in  the  counties  of  Southampton  and  Buckingham  and  in  the 
City  of  Oxford  or  elsewhere  (which  copyholds  I  have  duly  surrendered  to  the 
use  of  my  will),  subject,  nevertheless,  to  the  devise  of  my  said  dwelling-house, 
[173]  with  the  appurtenances  to  my  said  sister  for  her  life,  I  give,  (le\isc  and 
bequeath  the  same  and  every  part  thereof  unto  the  said  John  Harwood  and  William 
Apletree,  and  to  the  survivor  of  them,  his  heirs,  executors  and  administrators,  according 
to  the  respective  qualities  of  my  said  real  and  personal  estate,  upon  trust,  neverthe- 
less, as  soon  as  conveniently  may  be  after  my  decease,  either  publicly  or  privately, 
and  for  the  most  money  that  can  bo  had  or  gotten  for  the  same,  to  sell  and  dispose 
of  all  and  singular  ray  said  manors,  messuages,  lands,  tenements,  tithes,  hereditaments 
and  premises,  either  together  or  in  parcels,  as  they,  my  said  trustees  or  the  survivor 
of  them,  or  the  heirs,  executors  or  administrators  of  such  survivor  shall  think  proper 
and  most  for  the  benefit  of  the  person  and  persons  to  be  interested  in  the  produce 
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thereof  by  and  under  the  trusts  of  this  my  will ;  and  in  trust  as  to  the  net  produce 
of  all  such  sale  and  sales,  together  with  the  intermediate  rents  and  the  surplusae;e,  if  any, 
of  my  general  personal  estate,   after  payment  and  discharge  of   my  funeral   and 
testamentary  expenses  and  all  other  my  just  and  lawful  debts,  and  subject  to  the 
legacies  herein  and  in  the^schedule  hereto  mentioned  and  contained,  to  pay  one  moiety 
or'half  part  thereof  unto  my  nephew,  William  Vigor,  to  and  for  his  own  sole  use  and 
benefit,  as  a  vested  and  transmissible  interest ;  and  upon  further  trust,  to  place  out 
and  invest  the  other  moiety  or  half  part  thereof,  in  the  names  of  my  said  trustees  or 
of  any  new  or  other  trustees  to  be  appointed  under  the  powers  of  this  my  will,  on 
Government  or  real  security,  during  the  term  of  the  natural  life  of  my  said  nephew, 
and  to  apply  and  pay  the  interest,  dividends  and  produce  thereof  half-yearly  or 
otherwise  as  the  same  shall  become  due  and  payable,  unto  my  said  nephew  for  his 
own  sole  use  and  benefit ;  and,  upon  and  after  the  decease  of  my  said  nephew,  to 
[174]  call  in  the  said  trust  monies  so  directed  to  be  invested  at  interest  as  aforesaid, 
and  apply,  pay  and  divide  the  same  to  and  amongst  all  and  every  the  children  of  my 
said  nephew  lawfully  to  be  begotten,  if  more  than  one,  equally,  share  and  share  alike, 
and  if  there  shall  be  only  one  such  child,  then  the  whole  to  such  child  ;  and,  in 
default  of  and  for  want  of  such  children  or  child  of  my  said  nephew,  William  Vigor, 
or,  being  such,  all  of  them  should  die  in  his  lifetime  without  leaving  lawful  issue 
then  living,  in  trust  to  continue  the  same  at  interest  during  the  life  of  the  widow  of 
the  said  William  Vigor,  in  case  he  should  leave  a  widow  him   surviving,  for  and 
during  the  term  of  her  natural  life  ;  and,  from  and  after  her  decease,  or  in  case  then 
there  shall  be  no  such  children  or  child  of  the  said  William  Vigor  him  surviving,  or, 
being  such,  all  of  them  shall  be  then  dead  without  leaving  lawful  issue,  in  trust  to 
pay,  apply  and  divide  the  said  principal  trust  monies  unto  and  amongst  such  person 
and  persons  as  shall  then  be  the  next  of  kin  of  me,  the  said  Edward  Lane,  neverthe- 
less to  the  utter  exclusion  of  my  wife,  Catherine  Lane,  now  and  for  many  years  past 
living  apart  from  me,  and  any  children  she  has  or  may  have.     Provided  always  that, 
if  any  or  either  of  the  children  of  my  said  nephew,  William  Vigor,  shall  happen  to 
die  in  his  lifetime  leaving  lawful  issue,  the  share  and  shares  of  such  children  or  child 
so  dying  shall  go  to  and  amongst  such  issue  equally,  to  take  per  MirjJes  and  not  per  capita  ; 
and,  in  default  of  such  issue,  to  and  amongst  the  survivors  of  the  said  children  of  my 
said  nephew,  William  Vigor,  if  more  than  one,  but  if  there  shall  be  only  one  such  sur- 
viving child,  then  the  whole  to  such  survivor."     And  the  testator  directed  that  the 
survivor  of  his  said  trustees  should,  as  soon  as  conveniently  might  be  after  the  decease  of 
his  co-trustee,  proceed  to  the  nomination  and  appointment  of  some  [175]  new  trustee, 
and  so  on  from  time  to  time  while  the  trusts  of  his  will  should  remain  unaccomplished  ; 
and  empowered  his  trustees,  from  time  to  time,  to  lease,  manage  and  conduct  the 
business  of  his  said  estates  in  the  best  possible  way  according  to  their  judgment  and 
discretion  until  they  should  be  sold  as  aforesaid. 

The  testator  died  in  February  1826.  The  trustees  and  executors  entered  into 
the  possession  or  receipt  of  the  rents  of  the  testator's  real  and  leasehold  estates ; 
and  possessed  themselves  of  his  personal  estate,  which  was  insufficient  to  pay  his 
funeral  and  testamentary  expenses,  debts  and  legacies ;  and  they  afterwards  sold 
the  whole  of  the  real  estates  except  the  estates  in  Buckinghamshire,  of  which  they 
were  still  in  possession  ;  and,  out  of  the  monies  produced  by  those  sales  and  arisen  from 
the  testator's  personal  estate,  they  paid  the  testator's  funeral  and  testamentary 
expenses  and  debts ;  and  they  invested  the  residue  in  Government  or  real  securities. 

The  bill  was  filed  by  William  Vigor,  the  testator's  nephew  (and  who  had  become 
his  heir  and  sole  next  of  kin),  against  the  trustees  and  executors  of  the  will  and  the 
Plaintiff's  two  children,  one  of  whom  was  an  infant ;  and,  after  stating  as  above,  it 
alleged  that  the  trustees  were  about  to  sell  the  estates  in  Buckinghamshire  and 
to  wind  up  the  testator's  affairs  :  but  that  doubts  had  arisen  touching  the  application 
of  the  income  of  the  testator's  real  and  personal  estate  from  the  time  of  his  death  : 
that  it  was  contended  by  or  on  the  part  of  the  Defendants,  the  children  of  the 
Plaintiff,  that  a  moiety  of  the  income  of  the  real  and  personal  estates  from  the  time 
of  the  testator's  death  until  the  sale  and  investment  and  payment  of  his  real  and 
personal  estates  according  [176]  to  the  trusts  of  his  will  (subject  to  any  proper 
application  of  the  income,  if  necessary,   towards  the  payment  of  his  funeral  and 
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testamentary  expenses,  debts  and  legacies),  ought  to  be  invested,  pursuant  to  the 
trusts  of  the  will,  in  Government  or  real  security,  for  the  benefit  of  the  Plaintiff  and 
his  children.  But  the  bill  charged  and  prayed  the  Court  to  declare  that,  according  to 
the  true  construction  of  the  will,  the  Plaintiff  (subject,  if  necessary,  to  the  testator's 
funeral  and  testamentary  expenses,  debts  and  legacies)  was  entitled,  for  his  absolute 
use  and  benefit,  to  the  whole  of  the  rents  and  profits  of  the  freehold,  copyhold  and 
leasehold  estates,  from  the  testator's  death  until  the  sale  of  those  estates ;  and  that, 
subject  as  aforesaid,  the  Plaintiff  was  also  entitled  to  the  income,  from  the  death  of 
the  testator,  arising  on  all  such  parts  of  the  testator's  personal  estate  as,  at  the  time 
of  his  death,  produced  income,  and  also  to  the  income  arising  from  other  parts  of  the 
personal  estate  as  had  been  realised  and  invested  by  the  trustees  from  the  respective 
times  of  such  investments,  and  that  the  amount  of  such  rents  and  profits  and  income 
might  be  ascertained  and  paid  to  the  Plaintiff. 

Mr.  Knight  Bruce  and  Mr.  Hislop  Clarke,  for  the  Plaintiff,  contended  that  no 
part  of  the  income  arisen  from  the  real  and  personal  estates  from  the  testator's  death 
ought  to  be  invested  on  securities  for  the  benefit  of  the  Plaintiff  and  his  children  ; 
but  that  the  whole  of  it  ought  to  be  paid  to  the  Plaintiff.  They  relied  on  Noel  v. 
Lord  Henley  (7  Price,  241),  and  Sitwellv.  Bernard  (6  Ves.  520). 

Mr.  G.  Richards  and  Mr.  Freeling,  for  the  Plaintiffs  children,  said  that  the  will 
contained  an  express  direc-[177]-tion  that  the  real  and  personal  estates  should  be  sold 
as  soon  as  conveniently  might  be  after  the  testator's  death  ;  and  that,  after  payment 
of  his  debts,  &c.,  one  moiety  of  the  net  produce  and  also  of  the  intermediate  rents 
should  be  invested  by  the  trustees  in  the  usual  securities  for  the  benefit  of  the 
Plaintiff  for  his  life,  and  after  his  death  for  the  benefit  of  his  children :  so  that  the 
income  of  the  testator's  property  was  incorporated  with  and  subjected  to  the  same 
trusts  as  the  capital ;  and  the  Court  could  not  hold  that  the  Plaintiff  was  entitled 
to  the  intermediate  rents  without  violating  the  plain  language  of  the  will. 

Mr.  Allfrey,  for  the  executors  and  trustees  of  the  will. 

The  Yice-Chancellor  [Sir  L.  Shadwell].  Taking  the  words  of  the  will,  which 
Mr.  Richards  has  relied  on,  by  themselves,  it  might  be  contended  that  they  would 
amount  to  a  direction  to  accumulate  the  intermediate  rents :  but  the  eases  which 
have  been  cited  by  the  Plaintiff's  counsel  warrant  me  in  saying  that  a  much  more 
clear  trust  for  accumulation  would  be  required,  in  order  to  take  away  the  enjoyment 
of  the  estates  from  the  tenant  for  life. 

"  Declare  that,  according  to  the  true  construction  of  the  will,  the  Plaintiff  is  entitled 
for  his  life,  subject  to  the  payment  of  the  testator's  funeral  and  testamentary  expenses, 
<lebts  and  legacies,  to  the  income  of  the  real  and  personal  estates,  from  the  testator's 
death,  until  the  sale  and  conversion  thereof  directed  by  the  will." 

[178]    LiND-SELL  V.  Thacker.     June  7,  1841. 

[S.  C.  10  L.  J.  Ch.  348 ;  5  Jur.  603.     See  Lewis  v.  Mathews,  1866,  L.  R.  2  Eq.  180.] 

fFill.     Construction.     Devise.     Trust  Estate. 

Testator  gave  all  his  property  whatsoever  and  wheresoever  the  same  might  be  at  his 
decease  to  his  wife,  for  her  sole  use  for  ever.  Held,  that  an  estate  vested  in  the 
testator  as  a  trustee  did  not  pass  by  the  devise. 

John  Thacker  and  Catharine,  his  wife,  being  seised  of  a  copyhold  estate  for  their 
lives  and  the  life  of  the  survivor  of  them,  with  remainder  to  the  heirs  of  the  survivor, 
and  Thacker  having  agreed  to  sell  the  estate  to  John  Lindsell,  he  and  his  wife 
surrendered  it  to  Lindsell  and  Margaret,  his  wife,  for  their  lives  and  the  life  of  the 
survivor  of  them,  with  remainder  to  Margaret  and  her  heirs  :  and  Thacker  executed 
a  bond  to  Lindsell,  conditioned  for  the  further  surrendering  and  assuring  of  the 
estate,  by  him  and  his  wife  and  all  persons  claiming  under  them,  to  Lindsell  and  wife. 
Afterwards   Lindsell   died   leaving   his    wife  (who    was  the  Plaintiff  in  the  cause) 
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surviving  Then  Mrs.  Thacker  died ;  and  after  her  death  her  husband  married  again, 
lu  18-23The  husband  died,  having  in  January  of  that  year  made  his  will  in  the  follow- 
ing words  :— "  I  hereby  give  and  bequeath  all  my  property  whatsoever  and  wheresoever 
the  same  may  be  at  the  time  of  my  decease  unto  my  loving  wife,  far  her  sole  use  for 
ever :  and  I  also  further  appoint  my  affectionate  and  loving  wife,  Ann  Thacker,  whole 
and  sole  executrix  of  this  my  last  will:  and  I  further  declare  and  appoint  H. 
Markland  and  E.  P.  Sharpe  executors  in  trust  of  this  my  last  will." 

The  surrender  by  Thacker  and  his  first  wife  not  having,  as  it  was  alleged,  affected 
the  remainder  which  was  then  contingent  but  afterwards  vested  in  Thacker  on  the 
death  of  his  first  wife,  the  bill  prayed  that  the  Defendant,  his  widow,  might  procure 
herself  to  be  admitted  to  the  estate  and  then  surrender  it  to  the  Plaintiff,  Mrs. 
Lindsell,  in  fee. 

[179]  The  question  which  was  discussed  on  the  argument  of  a  demurrer  was 
whether  the  legal  interest  in  the  estate  which  was  vested  in  Thacker  at  the  date 
of  his  will  and  at  his  death  passed,  under  the  general  devise  in  his  will,  to  the 
Defendant. 

Mr.  James  Russell  and  Mr.  Romilly,  in  support  of  the  demurrer.  Whatever  is 
o-iven  by  Mr.  Thacker's  will  is  given  to  his  wife  for  her  separate  use.  Adanison  v. 
Jrmitage  (19  Ves.  416);  Ex  parte  Ray  (1  Madd.  199).  Those  cases  establish  that  a 
gift  to  the  sole  use  of  a  woman  is  equivalent  to  a  gift  to  her  separate  use  :  and  that 
being  so,  a  mere  dry  legal  estate  would  not  pass  by  the  general  words  in  the  will ;, 
for  a°dry,  legal  estate  could  not  be  taken  by  the  testator's  widow  for  her  separate  use. 
Besides,  the  language  of  the  will  throughout  is  much  more  applicable  to  personal  than 
to  real  estate.  In  Ex  parte  Brettell  (6  Ves.  577),  a  testator  devised  all  the  rest,  residue 
and  remainder  of  his  estate  and  effects  whatsoever  and  wheresoever  and  of  what 
nature  or  kind  soever  to  his  natural  son,  George  Hall,  his  heirs,  executors,  adminis- 
trators and  assigns  for  ever,  to  and  for  his  and  their  own  proper  use  and  benefit ; 
and  Lord  Eldon  said  that,  although  the  testator  probably  meant  nothing  by  the 
words,  "to  and  for  his  and  their  own  proper  use  and  benefit,"  yet  a  meaning  must  be 
attributed  to  every  word  ;  and  that  there  was  not  enough  in  the  will  to  make  the 
natural  son  a  trustee.  It  is  observable  that,  in  that  case,  there  were  no  words  which 
qualified  the  interest  given  to  the  natural  son  ;  but  in  this  case,  whatever  passed  to 
the  wife  was  to  be  enjoyed  by  her,  for  her  separate  use  ;  and  [180]  that  was  a 
qualification  which  could  not  be  annexed  to  an  estate  of  which  she  was  to  be  a  mere 
trustee.  Consequently  the  legal  interest  in  the  copyhold  estate  did  not  pass  by  the 
will.  In  Lwd  Brai/broke  v.  Inskip  (8  Ves.  417  :  see  43-5),  Lord  Eldon  said,  in  effect, 
that  trust  estates  would  not  pass  under  general  words,  if  it  could  be  collected  (as  it 
can  be  here),  from  expressions  in  the  will  or  the  purposes  or  objects  of  the  testator 
that  he  did  not  mean  they  should  pass.  In  Ex  parte  Shaic  (ante,  vol.  viii.  p.  1.39)  a 
testator  gave  all  the  property  he  might  die  possessed  of  or  might  thereafter  acquire 
to  his  wife,  her  heirs,  executors,  administrators  and  assigns,  to  and  for  her  own 
absolute  use  and  benefit,  and  to  be  disposed  of  by  her  by  deed,  will  or  otherwise  as 
she  might  think  fit ;  and  it  was  held  that  an  estate,  of  which  the  testator  was  a 
trustee,  passed  by  the  devise.  There  the  words  superadded  to  the  gift  were  not  at 
all  inconsistent  with  a  legal  estate  passing ;  but  here  the  qualified  interest  given  to 
the  wife  is  quite  inconsistent  with  a  legal  estate  passing  by  the  devise.  Ex  parte 
Marshall  {ante,  vol.  ix.  p.  555). 

Besides,  in  this  case,  the  question  relates  not  to  a  freehold  but  to  a  copyhold  estate ; 
and  it  is  by  no  means  clear  that  the  general  words  will  pass  a  copyhold  estate  which 
has  not  been  surrendered  to  the  use  of  the  will.  In  IVliite  v.  J'itty  (2  Russ.  484 ;  see 
493),  the  Lord  C.J.  says :  "  It  is  stated,  as  a  fact,  that  these  copyholds  were 
surrendered  to  the  use  of  the  testator's  will.  If  they  had  not  been  surrendered,  it 
would  have  been  difficult  probably,  whatever  might  have  been  the  intent  of  the 
testator,  to  have  said  that  the  words  of  the  residuary  clause  were  sufficient  to  pass 
them."  [The  Vice-Chancellor.  The  [181]  will  in  this  case  was  made  after  the 
necessity  of  surrendering  copyholds  to  the  use  of  a  will  had  been  dispensed  with.] 
It  may  be  fairly  concluded  that  the  testator  in  this  case  thought  that  he  had  disposed 
of  all  his  interest  in  the  estate,  by  the  surrender  which  he  had  made  to  Mr.  and  Mrs. 
Lindsell ;    but,  if  he  was  aware  that  any  interest  remained   in   him,  then  by  not 
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surrendering  the  estat«  to  the  use  of  his  will  he  shewed  that  he  did  not  intend  that 
it  should  pass  by  his  will. 

Mr.  Knight  Bruce  and  Mr.  ^Yillcock,  in  support  of  the  bill.  The  presumption  is 
that  a  legal  estate  passes  by  general  words  in  a  will ;  and  it  lies  on  those  who  say  that 
it  does  not  pass  to  shew  that  there  is  something  in  the  will  which  clearly  shews  that 
the  testator  must  have  intended  that  it  should  not  pass.  In  Lord  Brayhroke  v.  Inskip 
(8  Ves.  435)  Lord  Eldon  says,  "  I  know  no  case  which  states,  as  the  rule,  that  trust 
estates  shall  not  pass  under  general  words,  unless  an  intention  that  they  should  pass 
appears ;  and  I  incline  to  think  they  will  pass,  unless  I  can  collect,  from  expressions 
in  the  will,  or  purposes  or  objects  of  the  testator,  that  he  did  not  mean  they  should 
pass.  In  this  case  there  is  no  circumstance,  except  one  that  I  shall  observe  upon, 
denoting  any  special  intention.  It  is  the  case  of  a  dry  trust ;  all  the  debts  and 
legacies  being  long  paid,  as  I  now  understand.  There  was,  therefore,  a  pure  legal 
estate  in  this  testator ;  nothing  remaining  to  be  done  but  to  reconvey.  There  is  no 
one  circumstance  in  this  will  to  cut  down  the  general  effect  upon  any  notion  of  inten- 
tion ;  unless  it  can  be  said  that,  where  he  meant  to  create  a  trust,  viz.,  as  to  the 
personal  [182]  estate,  he  joins  another  person  with  his  wife ;  giving  the  real  estate  to 
her  alone.  But  that  is  too  thin  an  evidence  of  intention  to  afford  much  inference. 
The  result  is  this :  a  will  containing  words  large  enough,  and  no  expression  in  it 
authorizing  a  narrower  construction  than  the  general  legal  construction,  nor  any  such 
disposition  of  the  estate  as  is  unlikely  for  a  testator  to  make  of  any  property  not  in  the 
strictest  sense  his  (as  complicated  limitations)  nor  any  purpose  at  all  inconsistent  with 
■as  probable  an  intention  to  vest  it  in  his  wife,  as  devisee,  as  to  let  it  descend.  I  know 
of  no  case  in  which  a  mere  devise  in  these  general  terms,  without  more,  where  the 
question  of  intention  cannot  be  embarrassed  by  any  reasoning  upon  the  purpose  or 
objects,  or  the  person  of  the  devisee,  has  been  held  not  to  pass  the  trust  estate."  In 
order  to  cut  down  the  effect  of  a  general  devise,  it  is  not  sufficient  to  shew  that  the 
testator  intended  a  benefit  by  it;  for  every  devise  imports  a  benefit:  and  in  Ex  parte 
Shaw  express  words  to  that  effect  were  added  to  the  devise ;  and  yet  your  Honor  held 
that  a  dry  legal  estate  passed  by  the  devise.  Ex  parte  JFhiiacre,  In  re  Vallis  (1  Sanders 
on  Uses  and  Trusts,  285,  note).  Here  the  testator  meant  to  put  his  wife  in  his  own 
situation  with  respect  to  all  his  property,  and  to  give  her  the  means  of  performing 
the  obligation  which  he  had  created  by  executing  the  bond  to  Mr.  Lindsell. 

The  Vice-Cilvn-cellor  [Sir  L.  Shadwell].  I  am  of  opinion  that  the  demurrer 
ought  to  be  allowed.  For  I  take  the  rule  to  be  as  laid  down  in  Lord  Braijhroke  v. 
Lnskip,  namely,  that  a  trust  estate  will  pass  by  general  words  in  a  will,  unless  it  can 
be  collected,  either  from  the  expressions  in  the  will  or  from  the  purposes  or  objects  of 
the  testator,  that  he  did  [183]  not  mean  that  the  legal  estate  should  pass  :  as,  for 
instance,  where  the  devise  is  of  all  the  testator's  real  estates  to  a  trustee,  in  trust  to 
sell  and  receive  the  proceeds,  or  where  the  estates  are  given  to  one  for  life  with 
remainders  over.  There  the  object  of  the  devise  in  the  one  case  and  the  mode  of 
limitation  in  the  other  are  inconsistent  with  the  intention  to  pass  a  dry  legal  estate. 

If  the  testator  in  this  case  had  simply  given  all  his  property  to  his  wife  and 
her  heirs  for  ever,  or  if  he  had  given  it  to  "her  in  any  other  general  words  amountuig 
only  to  the  same  thing,  the  legal  estate  would  have  passed,  according  to  what  Lord 
Eldon  says  in  his  judgment  in  Lord  Braybroke  v.  Inskip,  where  he  speaks  of  his  decision 
in  Ex  parte  Brettell.  His  Lordship  says,  "  I  certainly  did  not  mean  to  be  understood 
to  put  anything  (as  I  am  now  understood  at  the  Bar  to  have  done)  upon  the  expression 
that  it  was  given  to  the  use  and  behoof  of  the  party.  I  perfectly  agree  that  giving  to 
a  man,  his  heirs  and  assigns,  is  perfectly  the  same.  But  I  meant  that  I  thought  I 
could  collect  that  the  testator  intended  to  give  to  that  individual  a  property  which  he 
could  enjoy  as  beneficiallv  as  that  property  that  was  his  own.  I  desire,  therefore,  not 
to  be  understood  to  put'that  opinion  upon  any  such  words,  except  so  far  as  I  could 
collect  the  intention  from  the  will,  calling  in  aid  the  particular  situation  of  the  devisee. 
My  meaning  was  only  that  it  may  be  a  circumstance  upon  the  intention  that  the 
testator  did  not  mean  a  mere  dry  trust  estate,  and  not  in  a  beneficial  sense  altogether 
his,  should  pass  as  his  under  general  words  ;  when,  if  it  did,  it  was  incapable  of  such  a 
large  species  of  enjovment  as,  upon  the  whole  will,  he  intended  to  give  in  every  part 
of  the  property."    But  in  this  case  the  tes-[184]-tator  has  given  all  his  property  what- 
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soever  and  wheresoever  to  his  wife,  in  a  particular  manner,  that  is  to  say,  for  her  sole 
use.  The  words  "sole  use "  necessarily  imply  separate  use,  and  indicate  that  the 
testator  meant  that  the  property  which  he  had  devised  to  his  wife  should  be  enjoyed 
by  her  beneficially.  Then,  if  I  find  that  the  intention  of  the  testator  was  that  the 
subject  of  the  devise  should  be  beneficially  enjoyed  by  the  devisee,  I  am  bound,  by 
the  decision  in  Lord  Brayhroke  v.  Inskip,  to  say  that  in  this  case  there  is  a  sufficient 
demonstration  of  intention  that  a  mere  dry  legal  estate  should  not  pass  by  the 
devise. 

Demurrer  allowed. 

[184]     Paine  v.  Wagner.    June  8,  9,  1841. 

[See  Bias  v.  De  Livera,  1879,  5  App.  Cas.  136 ;  In  re  Jupp,  1888,  39  Ch.  D.  151 ; 
In  re  Dixon,  1889,  42  Ch.  D.  308.] 

fFill.     Construction. 

A  will  contained  the  following  clause  : — "  I  recommend  that  the  house  and  premises 
may  be  disposed  of  as  soon  as  possible,  and,  after  paying  all  just  debts,  may  be 
equally  divided,  share  and  share  alike,  Mrs.  M.,  Mr.  and  Mrs.  \V.  and  children,  like- 
wise H.  H."  Held,  that  Mrs.  W.  was  entitled  to  an  equal  share  of  the  proceeds  of 
the  house  and  premises,  as  tenant  in  common  with  her  husband  and  her  children 
living  at  the  testator's  death,  and  with  Mrs.  M.  and  H.  H. 

Alexander  Mitchell  made  his  will,  dated  the  28th  of  November  1819,  in  the  follow- 
ing words: — "Memorandum,  in  case  of  death,  I  leave  to  my  dear  wife  £150  per 
annum  for  her  life,  to  have  a  power  of  receiving  it  herself  from  the  interest  of  money 
in  the  5  per  cents. ;  at  her  death  the  principal  to  be  equally  divided  amongst  Anthony 
and  Sarah  Wagner's  children,  giving  to  Hannah  Harby  an  equal  share  with  the 
children.  I  likewise  leave  to  my  dear  wife  a  mortgage  of  £300  at  Stathorne ;  the 
same  £300  to  be  at  her  own  disposal.  I  leave  to  Hannah  Harby  £700,  to  be  paid  to 
her  in  full,  likewise  the  legacy  left  by  my  late  brother.  I  leave  to  my  sister,  Margaret 
Gregory,  the  interest  of  [185]  £200  in  the  £5  per  cents.  ;  at  her  death  the  £200  to 
be  equally  divided  amongst  her  children.  I  leave  my  brother  George  ten  guineas.  I 
leave  to  Kobert's  widow  ten  guineas.  I  leave  to  Anthony  Mitchell  Wagner  the  lease 
of  Mr.  Monk's  house.  I  recommend  that  the  house  and  premises  may  be  disposed  of 
as  soon  as  possible ;  and,  after  paying  all  just  debts,  maj'  be  equally  divided,  share 
and  share  alike,  Mrs.  Mitchell,  Mr.  and  Mrs.  Wagner  and  children,  likewise  Hannah 
Harby.  I  leave  to  W.  A.  Gould  ten  guineas.  I  appoint  Mrs.  Mitchell  and  Anthony 
Wagner,  in  trust  for  the  whole  concern." 

The  testator  died  on  the  6th  of  June  1821.  His  estate  consisted,  in  part,  of  two 
leasehold  houses,  one  situate  in  Queen  Street,  Pimlico,  in  Middlesex,  which  was  let 
to  Mr.  Monk,  and  the  other  situate  in  Eanelagh  Walk,  at  the  corner  of  Queen  Street, 
in  which  the  testator  resided  at  his  death,  and  which  was  alleged  to  be  the  property 
mentioned  in  his  will  as  "  the  house  and  premises." 

The  bill  was  filed  by  the  testator's  widow  (who  married  after  the  testator's  death) 
against  Anthony  Wagner  and  his  children  living  at  the  testator's  death,  and  certain 
other  persons,  praying  that  the  trusts  of  the  will  might  be  pei-formed,  and  that  the 
clear  residue  of  the  testator's  estate  and  effects  might  be  ascertained,  and  the  rights, 
shares  and  interests  of  all  parties  interested  therein  ascertained,  and  paid,  applied  or 
secured  for  their  benefit. 

Two  of  the  Defendants  demurred  to  the  bill  because  the  personal  representative, 
Sarah,  the  wife  of  Anthony  Wagner  (who  died  several  years  after  the  testator),  was 
not  a  [186]  party  to  the  suit.  The  demurrer  was  in  the  following  form  : — "  These 
Defendants,  by  protestation,  &c.,  do  demur  to  the  said  bill,  and  to  all  the  relief  and 
all  the  discovery  thereby  prayed  ;  and,  for  cause  of  demurrer,  shew  that  the  said 
Plaintiff  hath  not  made  the  personal  representative  of  Sarah  Wagner  in  the  said  bill 
named,  the  late  wife  of  Anthony  Wagner,  one  of  the  Defendants  to  the  said  bill,  a 
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party  to  the  said  bill,  nor  prayed  process  against  such  personal  representative ;  and 
that  such  personal  representative  is  a  necessary  party  to  the  said  bill.     Wherefore,"  &c. 

Mr.  Knight  Bruce  and  Mr.  Charles  Hall,  in  support  of  the  demurrer.  The  will 
directs  the  house  and  premises,  or  their  produce,  to  be  equally  divided,  share  and 
share  alike,  between  the  Plaintif}',  Mr.  and  Mrs.  Wagner  and  their  children,  and 
Hannah  Harby.  If  a  legacy  is  given  to  a  man  and  his  wife,  equally  to  be  divided 
between  them,  each  of  them  takes  a  moiety  of  the  sum  bequeathed.  Mrs.  Warner 
was  as  distinct  an  object  of  the  bequest  in  question  as  the  Plaintiff.  Consequentlv, 
she  became  entitled  to  share  in  the  subject  of  the  bequest  equally  with  the  other 
objects.     Therefore  her  personal  representative  is  a  necessary  party  to  the  suit. 

Mr.  Girdlestone  and  Mr.  Cameron,  in  support  of  the  bill.  First,  the  demurrer 
is  wrong  in  point  of  form  ;  for  it  alleges  merely  that  Mrs.  Wagner's  personal  repre- 
sentative is  a  necessary  party  to  the  bill ;  but  "that  is  not  sufficient.  The  demurrer 
ought  to  have  alleged  that  it  appeared  by  the  bill  that  her  personal  representative  was 
a  necessary  party. 

[187]  Secondly,  there  is  no  fair  construction  of  the  will  under  which  Mrs. 
Wagner  can  be  held  to  take  such  an  interest  in  the  property  in  question  as  will  make 
her  personal  representative  a  necessary  party  to  the  suit.  The  only  construction 
which  could  make  her  personal  representative  a  necessary  party  is  that  she  and  her 
husband  and  children  were  tenants  in  common  ;  but  we  submit  that  that  construction 
in  entirely  excluded  ;  for  the  words  "  share  and  share  alike  "  were  not  intended  to  be 
read  distributively  ;  but  Mr.  and  Mrs.  Wagner  and  their  children  were  meant  to  take 
as  joint-tenants  as  amongst  themselves.  In  the  bequest  of  the  capital  of  the  stock 
out  of  which  the  annuity  of  £150  was  to  be  paid,  the  testator  speaks  of  the  children 
as  a  class ;  and,  in  the  bequest  in  question,  he  speaks  of  them  and  their  parents  as  a 
class  ;  that  is,  he  names  three  classes  as  the  objects  of  the  bequest ;  his  wdow  is  one, 
Mr.  and  Mrs.  Wagner  and  their  children  are  another,  and  Hannah  Harby  is  the  third. 
Bricker  v.  JFhatley  (1  Yern.  233);  Biiffar  v.  Brailford  (2  Atk.  220);  The  Attorney- 
General  V.  Bacchus  (9  Price,  30). 

There  is  also  another  construction  which  the  words  of  the  bequest  will  bear,  and 
which  makes  it  unnecessary  for  Mrs.  Wagner's  personal  representative  to  be  brought 
before  the  Court ;  namely,  that  Mr.  and  Mrs.  Wagner  took  for  their  lives  with 
remainder  to  their  children.  Xewman  v.  Nightingale  (1  Cox,  341),  Crawford  v.  Trotter 
(4  Madd.  361),  are  authorities  for  that  construction. 

The  Vice-Chancellor  [Sir  L.  Shadwell].     In  my  opinion  this  is  a  good  demurrer. 

[188]  I  do  not  feel  any  difficulty  upon  the  point  of  form  ;  for  I  think  the  demurrer 
is  sutficiently  good  in  that  respect. 

Next,  as  to  the  substance  of  the  case.  In  the  first  instance,  the  testator  has  given 
the  fund  which  was  to  produce  the  annuity  to  be  equally  divided  between  Anthony 
and  Sarah  Wagner's  children,  giving  to  Hannah  Harby  an  equal  share  with  the 
children.  There  the  children  are  stated  to  be  substantive  takers.  Then,  when  he 
comes  to  speak  about  the  money  which  was  to  arise  from  what  he  calls  the  house  and 
premises,  after  paying  his  debts,  he  says  :  "  I  recommend  the  house  and  premises 
may  be  disposed  of  as  soon  as  possible,  and,  after  paying  all  just  debts,  may  be 
equally  divided,  share  and  share  alike,"  leaving  out  the  word  "between"  "Mrs. 
Mitchell,  Mr.  and  Mrs.  Wagner  and  children,  likewise  Hannah  Harby."  It  is  a  very 
ill-arranged  set  of  words  I  admit ;  but  it  appears  to  me  that  the  natural  construction 
of  them  is  that  all  the  parties  who  are  either  named  or  described  are  to  take,  as 
between  themselves,  as  tenants  in  common. 

The  demurrer  therefore  must  be  allowed. 

I  have  certainly  understood  the  law,  ever  since  Wild's  case  (6  Rep.  16  b.),  to  be 
this,  namely,  that,  if  there  is  a  gift  simply  to  parents  and  children,  and  there  be 
children  living  at  the  time,  the  children  take  with  their  parents  ;  if  there  be  no 
children,  then  the  parents  take  for  their  lives,  with  remainder  to  their  children. 
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[189]    Jones  v.  Roberts.    June  9,  1841. 

Practice.     Motion. 

A  person,  though  not  a  party  to  a  suit,  may  apply  in  it  by  motion  (stating  his  title 
in  the  notice  of  motion),  unless  a  long  statement  of  facts  is  required  to  shew  his 
title ;  and  then  he  must  apply  by  petition. 

On  the  hearing  of  a  motion  in  this  cause,  it  was  objected  that  the  person  on  whose 
behalf  the  motion  was  made,  not  being  a  party  to  the  suit,  could  not  move  in  it,  but 
ought  to  have  presented  a  petition. 

The  Vice-Chancellor  [Sir  L.  Shadwell],  however,  ruled  that,  as  the  title  of  the 
applicant  was  stated  in  the  notice  of  motion,  and  no  long  statement  of  facts  was 
required  to  shew  the  title,  the  application  might  be  made  by  motion. 

[189]    DuNCUFT  V.  Albrecht.    June  9,  1841. 

[See  Colonial  Bank  v.  IVhinney,  1885-86,  30  Ch.  D.  283 ;  11  App.  Cas.  426.] 

Railway  Shares.     Agreement.     Specific  Performance.     Statute  of  Frauds. 

The  Court  will  decree  a  specific  performance  of  an  agreement  for  the  sale  of  a  certain 

number  of  shares  in  a  railway  company. 
A  parol  agreement  for  the  sale  of  such  shares  is  binding ;  for  they  are  neither  an 

interest  in  or  concerning  lands,  within  the  4th  section  of  the  Statute  of  Frauds  ; 

nor  goods,  wares  or  merchandizes,  within  the  17th  section. 

By  the  London  and  Southampton  Railway  Act,  passed  in  the  4th  &  5th  of  ^Ym. 
4th,  the  subscribers  to  the  undertaking  and  their  successors,  executors,  administrators 
and  assigns  were  incorporated,  and  were  empowered  to  purchase  and  hold  lands  for 
the  purposes  of  the  undertaking,  and  to  sell  and  demise  or  otherwise  dispose  of  the 
same  in  the  manner  thereby  directed,  and  also  to  raise,  for  the  purposes  of  the  Act, 
.£1,000,000,  which  was  to  be  divided  into  20,000  shares  of  £50  each,  and  each  share 
was  to  be  numbered  from  one  to  twenty  thousand,  and  distinguished  by  its  numl^er, 
and  the  [190]  shares  were  to  be  vested  in  the  parties  raising  and  paying  the  same  (1) 
and  their  respective  successors,  executors,  administrators  and  assigns,  to  their  propei'  use 
and  benefit,  proportionably  to  the  sums  they  should  severally  contribute ;  and  all 
subscribers  for  shares  were  to  be  proprietors  of  a  proportionate  share  of  the  capital 
stock  of  the  company,  and  were  to  receive  a  proportionate  part  of  the  profits  of  the 
undertaking ;  and  the  company  were  to  cause  the  names,  additions  and  places  of 
abode  of  the  subscribers,  with  the  number  of  shares  which  they  were  respectively 
entitled  to,  and  the  amount  of  the  subscriptions  paid  thereon,  and  also  the  number  by 
which  every  such  share  should  be  distinguished,  to  be  entered  in  a  book  to  be  kept 
by  the  secretary  of  the  company  ;  and  the  shareholders  were  authorized  to  sell  or 
otherwise  dispose  of,  and  to  transfer  their  shares,  subject  to  the  rules  and  conditions 
therein  provided  and  to  such  restrictions  and  regulations  as  the  directors  might 
think  necessary  to  impose ;  and  the  form  of  transfer  was  set  forth  in  the  Act ;  and, 
on  every  sale  of  a  share,  the  deed  of  transfer,  when  executed  by  the  seller  and  purchaser, 
was  to  be  produced  to  the  secretary,  who  was  to  enter,  in  a  book,  a  note  of  the 
transfer,  and  to  indorse  the  same  on  the  deed  of  transfer,  and,  until  such  note  should 
have  been  so  entered,  the  purchaser  was  not  to  be  deemed  a  proprietor  of  the  company, 
nor  to  have  any  of  the  rights  or  privileges  of  a  proprietor. 

By  an  Act  passed  in  the  1st  Vict,  to  amend  the  preceding  Act,  the  company  were 
to  cause  a  certificate,  signed  by  two  of  the  directors  and  the  secretary,  to  be  delivered 
to  every  proprietor,  specifying  the  share  or  [191]  shares  to  which  he  should  be  entitled, 

(1)  So  in  brief. 
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and  the  certificate  was  to  be  admitted,  in  all  Courts,  as  primd  facie  evidence  of  the 
title  of  such  proprietors,  their  successors,  execufms,  administrators  or  assigns,  to  the  share 
or  shares  therein  specified  ;  and  the  form  of  the  certificate  was  set  forth  in  the  Act ; 
and,  in  case  of  a  transfer  of  any  share  to  a  new  proprietor,  an  indorsement  of  the 
transfer  on  the  certificate  was  to  be  considered  as  a  new  certificate  ;  and  the  before- 
mentioned  provision  in  the  preceding  Act  respecting  the  production  of  the  deed  of 
transfer  to  the  secretary,  and  the  entry  and  indorsement  to  be  made  by  him  was 
repealed,  and,  in  lieu  thereof,  it  was  enacted  that,  on  every  sale  of  a  share,  the  con- 
veyance, having  been  executed  by  the  seller  and  purchaser,  should  be  produced  to 
and  kept  by  the  secretary,  and,  on  the  production  thereof  and  of  the  certificate  of  the 
share  or  shares  sold,  the  secretary  was  to  enter  in  a  book  a  memorial  of  the  transfer 
and  sale,  and  indorse  the  entry  of  the  memorial  on  the  deed  of  transfer,  and,  on  request, 
he  was  to  make  an  indorsement  of  the  transfer  on  the  existing  certificate  of  each  share 
sold,  and  the  indorsement,  signed  by  the  secretary,  was  to  be  considered  the  same  as 
a  new  certificate,  and,  after  the  memorial  should  have  been  made  and  entered,  the 
seller  was  to  be  released  from  all  liability  in  respect  of  the  share  transferred,  and,  then 
and  not  before,  the  purchaser  was  to  be  deemed  a  proprietor,  and  to  have  the  rights 
and  privileges  of  a  proprietor  :  and  the  company  were  empowered  to  raise  an  additional 
capital  of  £400,000,  to  be  divided  into  16,000  shares  of  £25  each,  and  the  shares 
were  to  be  numbered  from  20,001  to  36,000,  and  every  share  was  to  be  distinguished 
\>y  its  number,  and  was  to  be  vested  in  the  persons  who  should  subscribe  for  the  same 
and  their  respective  successors,  executors,  administrators  and  assigns,  to  their  proper  use 
[192]  and  benefit,  proportionably  to  the  sums  by  them  subscribed  ;  and  all  subscribers 
to  the  new  shares  were  to  be  proprietors  of  stock  in  the  company,  to  the  same  extent 
and  as  beneficially  as  proprietors  of  the  same  number  of  original  shares,  and  were  to 
be  entitled  to  the  rights  and  privileges,  and  be  under  and  subject  to  the  powers,  pro- 
visions, indemnities,  remedies  and  penalties  contained  in  the  two  Acts,  in  like  manner 
as  if  the  new  shares  had  been  original  shares,  except  where  altered  or  varied  by  the 
present  Act. 

By  an  Act  of  the  2d  and  3d  Vict.,  the  title  of  the  company  was  changed  to  that 
of  "  The  London  and  South-Western  Railway  Company." 

The  bill,  after  stating  as  above,  alleged  that,  on  the  17th  of  February  1840,  the 
Defendant  was  possessed  of  fifty  shares  and  upwards  in  the  company  and  of  the 
certificates  for  them  ;  and  that  it  was  then  agreed,  between  him  and  the  Plaintiff,  that, 
in  consideration  of  £53  then  paid  to  him  by  the  Plaintiff,  he  should,  at  the  Plaintifl"s 
request,  to  be  made  at  any  time  on  or  before  the  3Ist  of  December  1840,  transfer  to 
the  Plaintiff  50  shares  at  the  price  of  £46  per  share  :  that  the  agreement  was  a  verbal 
one,  but  that  on  the  same  day,  the  Plaintiff,  at  the  Defendant's  request,  reduced  or  put  it 
into  writing  as  follows: — "Manchester,  February  17th,  1840. — To  Mr.  John  Duncuft. — 
Sir, — In  consideration  of  the  sura  of  £53  this  day  paid  to  me  by  you,  I  undertake  to 
transfer  to  you,  or  to  your  nominee  by  indorsement  hereon,  at  any  time,  upon  request 
in  writing,  on  or  before  the  31st  day  of  December  1840,  fifty  shares  in  the  London 
and  South-AVestern  Railway,  upon  receiving  the  amount  of  £46  per  share,  with  all 
calls  paid  ;  and  I  further  engage  to  deliver,  with  the  said  fifty  .shares,  any  new  shares,  or 
[193]  any  part  of  a  share  that  may  be  created  before  the  expiration  of  this  contract, 
and  to  which,  as  the  holder  of  the  said  fifty  shares,  I  may  be  entitled,  on  your  paying 
me  for  such  new  creation  of  shares,  only  such  payment  as  I  may  have  to  make,  without 
any  interest  on  such  payment.  The  "transfer  of  the  said  shares  to  be  at  the  expense 
of  yourself  or  your  nominee,  and  to  be  given  in  exchange  for  this  engagement,  and, 
in  default  of  such  request  by  you  or  your  nominee  within  the  time  so  limited,  the 
aforesaid  sum  of  £53,  so  paid  to  me  for  the  option  hereby  given  to  you  of  taking  the 
shares  I  have  so  contracted  to  deliver,  shall  be  forfeited  to  me,  and  my  engagement  as 
to  the  delivery  of  the  said  shares  shall  be  absolutely  at  an  end."  The  bill  further 
alleged  that,  in  the  afternoon  of  the  17th  of  February  1840,  the  Plaintiff  presented 
the  above  memorandum  of  agreement  or  letter  to  the  Defendant  for  his  signature : 
that  the  Defendant  read  it,  and  said  it  would  require  some  alteration ;  and  then  wrote 
on  the  back  of  it  the  substance  of  the  alterations ;  which  the  Plaintiff  assented  to ; 
and  it  was  then  agreed  between  the  parties  that  the  memorandum  should  be  recopied 
and  the  alterations  introduced  in  it,  and,  when  recopied,  should  be  signed  by  the 
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Defendant  on  the  following  morning,  and  that,  at  the  same  time,  the  Plaintiff  should 
pay  him  the  deposit  of  £53 :  that  the  memorandum  was  accordingly  recopied,  with 
the  alterations,  and  was  as  follows : — "  Sirs, — In  consideration  of  the  sum  of  £53  this 
day  paid  to  me  by  you,  I  undertake  to  transfer  to  you  or  your  nominee  by  indorsement 
hereon,  at  any  time,  upon  request  in  writing,  on  or  before  the  31st  day  of  December 
1840,  fifty  shares,  with  all  calls  paid,  in  the  London  and  South-Western  Railway, 
upon  receiving  the  amount  of  £46  per  share :  and  I  further  engage  to  deliver,  with 
the  said  fifty  shares,  any  new  shares  or  any  [194]  part  of  a  share  that  may  be  created 
before  the  expiration  of  this  contract,  and  to  which,  as  the  holder  of  the  said  fifty 
shares,  I  may  be  entitled,  on  your  declaring  to  take  such  new  shares  certain,  whether 
the  other  shares  are  taken  or  not,  on  your  paying  me,  for  such  new  creation  of  shares, 
such  payment  as  I  may  have  to  make,  with  interest  at  the  rate  of  £5  per  cent,  per 
annum;  the  transfer  of  the  said  shares  to  be  at  the  expense  of  yourself  or  your 
nominee,  and  to  be  given  in  exchange  for  this  engagement :  and,  in  default  of  such 
request  by  you  or  your  nominee  within  the  time  so  limited,  the  aforesaid  sum  of  £53 
so  paid  to  me  for  the  option  hereby  given  to  you  of  taking  the  shares  I  have  so 
contracted  to  deliver,  shall  be  forfeited  to  me,  and  my  engagement  as  to  the  delivery 
of  the  said  shares  shall  be  absolutely  at  an  end  :  should  you  not  take  the  shares 
before  the  first  day  of  July,  I  am  to  receive  any  dividend  that  may  be  declared  for 
the  then  past  six  months."  The  bill  then  alleged  that,  on  the  18th  of  February  1840, 
the  Plaintiff  presented  the  altered  agreement  to  the  Defendant  for  his  signature,  and, 
at  the  same  time,  tendered  to  him  the  £53 ;  but  he  refused  to  receive  the  same,  or  to 
sign  the  altered  agreement :  that  no  more  shares  in  the  railway  had  been  created  since 
the  date  of  the  agreement ;  and  that  the  Plaintiff  made  several  applications  to  the 
Defendant  between  the  18th  of  February  and  the  3Ist  of  December  1840,  to  transfer 
and  assign  the  fifty  shares  to  him,  and  offered  to  pay  the  purchase-money  for  the  same, 
and  that,  in  particular,  on  the  5th  of  November  1840,  the  Plaintiff  tendered  to  the 
Defendant  the  sum  of  £2353,  being  the  purchase-money  for  fifty  shares,  and,  at  the 
same  time,  requested  the  Defendant  to  transfer  and  deliver  the  shares  and  the 
certificates  thereof  to  him ;  but  the  Defendant  refused  to  accept  such  tender  or  to 
assign  the  shares  to  the  Plain-[195]-tiff ;  that,  on  the  6th  of  February  1841,  the 
Plaintiff"  wrote  and  sent  to  the  Defendant  a  letter  requesting  the  Defendant  to  transfer 
and  deliver  to  him  the  fifty  shares  in  the  railway  sold  to  him  on  the  17th  of  February 
1840;  and  adding  that,  unless  the  shares  were  so  transferred  and  delivered,  a  bill 
would  be  filed  against  the  Defendant,  for  a  specific  performance  of  the  contract ;  and 
that  the  Plaintiff  and  his  solicitor  had  frequently  given  notice  to  the  Defendant  to 
perform  the  contract  on  his  part,  and  that,  on  the  29th  of  December  1840,  the 
Plaintiff's  solicitor  applied  to  the  Defendant  to  accept  the  purchase-money  for  the 
shares,  and  to  transfer  and  assign  them  to  the  Plaintiff;  and  the  Defendant  then 
expressly  refused  to  perform  the  contract.  The  bill  prayed  that  the  Defendant  might 
be  decreed  specifically  to  perform  the  said  agreement  for  the  sale  to  the  Plaintiff  of 
the  fifty  shares  in  the  railway  company,  and  such,  if  any,  new  shares  as  had  been  or 
might  be  created  since  the  17th  of  February  1840,  and  to  transfer  all  such  shares  to 
the  Plaintiff,  and  to  deliver  up  the  certificates  thereof  to  him,  and  to  account  to  him 
for  any  dividends  which  might  accrue  on  such  shares  previous  to  such  transfer ;  the 
Plaintiff  being  willing  thereupon  to  pay  to  the  Defendant  the  purchase-money,  after 
deducting  thereout  such  sums,  if  any,  as  might  be  received  by  the  Defendant  for 
dividends  before  the  transfer  of  the  shares,  and  the  expenses  of  the  transfer ;  and  that 
the  Defendant  might  be  decreed  to  make  compensation  to  the  Plaintiff  for  the 
difference  in  value  of  any  of  the. shares  at  the  time  when  the  same  should  be  transferred 
to  the  Plaintiff,  and  the  time  within  which  the  agreement  ought  to  have  been 
performed,  the  amount  of  such  difference  to  be  ascertained  by  the  highest  price  which 
could  have  been  obtained  in  the  market,  for  the  shares  during  such  time  as  aforesaid, 
and  that  the  [196]  Plaintiff'  might  be  entitled  to  retain  the  same  out  of  the  purchase- 
money. 

The  Defendant  demurred  to  the  bill  for  want  of  equity. 

Mr.  G.  Richards  and  Mr.  Mylne,  in  support  of  the  demurrer.  It  is  plain,  from 
the  allegations  in  the  bill,  that  the  parties  contemplated  that  there  should  be  an 
agreement  in  writing,  signed  by  the  Defendant,  before  he  should  be  bound.     As  then 
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a  further  act  was  contemplated,  and  that  act  was  not  done,  there  was  no  concluded 
agreement  between  the  parties.  Stokes  v.  Moore  (1  Cox,  219).  Besides,  by  one  of  the 
terms  of  the  agreement,  it  was  provided  that  the  shares  should  be  transferred  upon  a 
request  made  by  the  Plaintiff,  in  writing,  on  or  before  the  31st  of  December  1840  : 
but  the  bill  does  not  allege  that  any  request  was  made,  in  writing,  on  or  before  that 
day. 

Secondly.  The  Court  will  not  enforce  the  agreement  in  this  case ;  for  shares  in  a 
railway  company  fall  within  the  description  of  goods,  wares  and  merchandizes  ;  and, 
by  the  17th  section  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3)  it  is  enacted  that  no 
contract  for  the  sale  of  any  goods,  wares  and  merchandizes,  for  the  price  of  £10  or 
upwards,  shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the  goods 
so  sold  and  actually  receive  the  same,  or  give  something  in  earnest  to  bind  the 
bargain  or  in  part  of  payment,  or  that  some  note  or  memorandum  in  writing  of  the 
said  bargain  be  made  and  signed  by  the  parties  to  be  charged  by  such  [197]  contract, 
or  their  agents  thereunto  lawfully  authorized.  In  this  case  none  of  those  requisites 
has  been  complied  with.  Shares  in  a  public  company  have  been  held  to  be  goods, 
within  the  purview  of  the  V2d  section  of  the  Bankrupt  Act  (6  Geo.  4,  c.  16).  Cooper 
v.  Elston  (7  T.  K.  14) ;  Smith  v.  Svrman  (9  Bam.  &  Cress.  .561  ;  see  the  judgment  of 
Littledale,  J.,  p.  571) ;  3Iussell  v.  Cooke  (Prec.  Ch.  -533).  All  that  the  case  of  Bradley 
V.  HoUsworth  (3  Mees.  &  AVels.  422)  decides,  is  that  railway  shares  are  not  an  interest 
in  or  concerning  lands,  tenements  or  hereditaments,  and,  therefore,  not  within  the 
4th  section  of  the  statute. 

Thirdly.  The  property  which  is  the  subject  of  the  agreement  in  this  case  is  of 
such  a  nature  that  the  Court  will  not  decree  a  specific  performance  of  the  agreement. 
Nuthrovm  v.  Thornton  (10  Yes.  159).  There  is  a  material  difference  between  this  case 
and  Doloret  v.  Eothschild  (1  Sim.  &  Stu.  590).  In  that  case,  the  subject  of  the  contract 
was  identified  ;  but  here  there  is  nothing  to  identify  the  shares  agreed  to  be  sold.  The 
agreement  does  not  apply  to  the  Defendant's  shares  in  the  railway  company,  or  to  any 
other  shares  in  particular ;  it  stipulates,  merely,  that  the  Defendant  shall  transfer 
fifty  shares  in  the  company  to  the  Plaintiff. 

Mr.  Knight  Bruce  and  Mr.  Piggott  appeared  in  support  of  the  bill,  but 

The  Vice-Chancellor  [Sir  L.  Shadwell],  without  hearing  them,  said :  I  do  not 
feel  any  difficulty  about  this  case ;  because  I  think  that  the  verbal  agreement,  as  it  is 
stated,  is  quite  sufficient. 

[198]  I  agree  with  Mr.  Richards  that  there  was  apparently  an  intention  formed 
of  varying  the  agreement.  It  was  proposed,  as  I  understand,  that  there  should  be  a 
variation  ;  and  there  was  an  acceptance,  on  the  part  of  the  Plaintiff,  of  the  proposed 
variation  ;  but  then  that  could  not  bind  him  until  the  proposed  variation  had  been 
accepted  by  the  party  who  first  proposed  it.  And  it  is  plain  that  that  was  the 
progress  of  the  transaction  :  for,  first  of  all,  certain  alterations  were  made  by  indorse- 
ment upon  a  piece  of  paper,  and  then  they  were  to  be  drawn  out,  so  as  to  form  an 
agreement  which  was  to  be  signed,  leaving,  of  course,  to  the  party  to  whom  it  was 
proposed,  the  option  of  signing  or  not.  Then  the  parties  did  not,  as  appears  on  the 
face  of  the  bill,  ultimately  agree  to  the  proposed  variations.  What  was  the  result  ? 
Why,  that  the  original  verbal  agreement  stood  in  the  manner  in  which  it  was  stated 
originally. 

In  my  opinion,  this  is  a  case  to  which  the  17th  section  of  the  Statute  of  Frauds  does 
not  apply ;  because  it  is  impressed  upon  my  mind  that,  in  the  decisions  which  have 
been  made  with  respect  to  the  17th  section, "it  has  been  held  to  apply  only  to  goods, 
wares  and  merchandizes  which  are  capable  of  being  in  part  delivered.  If  there  is  an 
agreement  to  sell  a  quantity  of  tallow  or  of  hemp,  you  may  deliver  a  part ;  but  the 
delivery  of  a  part  is  not  a  transaction  applicable,  as  I  apprehend,  to  such  a  subject  as 
railway  shares.  They  have  been  decided  not  to  be  land.  They  have  been  decided 
to  be,  in  effect,  personal  estate;  but  not  personal  estate  of  the  quality  of  goods, 
wares  and  merchandizes  within  the  meaning  of  the  17th  section. 

Then  the  only  question  is  whether  there  has  been  any  decision,  from  whence  you 
can  extract  a  conclusion  that  [199]  the  Court  wll  not  decree  a  specific  performance 
of  an  agreement  for  the  sale  of  such  shares  ?  Now,  I  agree  that  it  has  been  long  since 
decided  that  you  cannot  have  a  bill  for  the  specific  performance  of  an  agreement  to 
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transfer  a  certain  quantity  of  stock.  But,  in  my  opinion,  there  is  not  any  sort  of 
analogy  between  a  quantity  of  3  per  cents,  or  any  other  stock  of  that  description 
(which  is  always  to  be  had  by  any  person  who  chooses  to  apply  for  it  in  the  market), 
and  a  certain  number  of  railway  shares  of  a  particular  description ;  which  railway 
shares  are  limited  in  number,  and  which,  as  has  been  observed,  are  not  always  to  be 
had  in  the  market.  And,  as  no  decision  has  been  produced  to  the  contrary,  my  opinion 
is  that  they  are  a  subject  with  respect  to  which  an  agreement  may  be  made  which  this 
Court  will  enforce. 

Then  there  is  nothing,  as  I  understand,  either  in  the  Statute  of  Frauds  or  in  the 
law  of  this  Court  which  prevents  the  execution  of  such  an  agreement  as  is  here  stated  ; 
and,  though  it  may  be  true  that  the  Plaintiff  has  asked  more  than  this  Court  would 
give  or  might  give  under  certain  circumstances,  my  opinion  is  that  he  has  stated 
quite  enough  to  shew  that  is  entitled  to  some  relief:  and,  therefore,  the  demurrer 
must  be  overruled.(l) 


[200]     D.\Y  V.  Daveron.     June  9,  1841. 

[S.  C.  10  L.  J.  Ch.  349.] 

TFill.     Ccmstrudion.     Fee-simpk. 

Testator  gave  a  freehold  house  to  his  wife  for  her  sole  use  ami  benefit,  and  another  free- 
hold house  to  her  for  her  life  ;  and  he  also  gave  to  her  all  his  household  goods,  plate, 
&c. ;  but,  if  she  married  again,  the  whole  of  the  above  property  was  to  become  the 
propertii  of  his  daughter ;  and,  in  case  his  wife  should  remain  unmarried,  then  he 
gave  the  second-mentioned  house  to  his  daughter,  for  her  life,  and  to  her  children 
after  his  wife's  death  :  "  I  also  appoint  my  wife,  provided  she  remains  unmarried, 
sole  executrix  and  residuary  legatee  to  all  other  property  I  may  possess  at  my 
decease."  Held,  that  the  fee-simple  in  the  first-mentioned  house  passed  to  the 
wife. 

Philip  Caley  made  his  will,  dated  the  •24th  of  January  1821,  in  the  following 
words  : — "  I  give,  devise  and  bequeath  unto  ray  wife,  Sarah  Caley,  all  that  freehold 
dwelling,  situate  in  the  East  India  Dock  Road,  in  the  county  of  Middlesex,  now  in 
the  occupation  of  Simon  Kingsell,  with  all  the  garden  ground  and  other  appur- 
tenances thereunto  belonging,  and  also  all  that  cottage  and  stable  situate  at  the  back 
part  of  the  last-mentioned  dwelling-house,  being  also  freehold,  for  her  sole  use  and 
benefit  after  my  decease  :  I  also  give  and  devise,  unto  my  said  wife,  Sarah  Caley,  for 
the  term  of  her  natural  life,  all  the  rents  and  benefits  arising  from  a  dwelling-house 
in  the  said  East  India  Dock  Road,  let  on  lease  to  James  Walker,  Esq.,  of  Finsbury 
Square,  in  the  county  of  Middlesex :  I  also  give  and  devise,  unto  my  said  wife,  Sarah 
Caley,  all  my  household  goods,  plate,  linen,  books  and  wearing  apparel :  nevertheless, 
if  my  said  wife,  Sarah  Caley,  shall  marry  after  my  decease,  then  this  will  and  testament 
shall  be  void  and  of  no  effect ;  but  the  whole  of  the  above  property  shall  become  the 
p-operty  of  my  daughter,  Ann  Caley,  during  her  natural  life,  and,  after  that,  to  be 
divided  between  her  children,  if  there  should  be  any  living;  but  in  case  my  said  wife, 
Sarah,  remains  unmarried,  I  then  give  and  bequeath  unto  my  daughter,  Ann  Caley, 
the  rents  and  benefit  of  the  house  now  let  on  lease  to  James  Walker,  Esq.,  after  the 
decease  of  my  wife,  for  her,  Ann  Caley's,  natural  life,  and  to  her  children,  if  she  should 
have  any  living,  [201]  and  if  not  any  living,  then,  in  that  case,  I  give  and  bequeath 
the  aforesaid  dwelling-house  unto  the  children  of  William  Day  of  Marchwood,  county 

(1)  See  Hibblewhite  v.  M'Morine,  6  Mees.  &  Welsh.  200 ;  Adierley  v.  Dixon,  I  Sim. 
&  Stu.  607  ;  Ex  parte  The  Lancaster  Canal  Company,  Montagu's  B.  C.  116  ;  and  Rumble 
v.  Mitchell,  2  Railway  Cases,  70. 

On  the  23d  of  July  1841  the  Lord  Chancellor  affirmed  the  decision  in  the  case 
above  reported. 
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of  Southampton,  and  the  children  of  Jeremiah  Capan,  of  the  town  of  Dover  countv 
of  Kent,  to  be  equally  dmded  amongst  them ;  I  also  appoint  my  wife  Sarah  Calev 
provided  she  remains  unmarried,  sole  executrix  and  resuluary  legatee  to  all  'other  vropertJl 
may  possess  at  my  decease;  and  it  is  my  wish  and  desire  that  she  will  pay  to  Ca^erine 
Corkhill  the  yearly  sum  of  £10.  Xow,  concerning  my  furuM  property  I  herebv 
empower  my  said  wife  to  sell  out  sufficient  to  pay  all  my  debts,  funeral  expenses  &c 
and,  after  that,  I  give  and  bequeath  unto  my  said  wife  the  one-half  of  what  remains 
for  her  own  use  and  benefit ;  the  other  half  1  give  unto  my  daughter,  Ann  Calev  to 
be  laid  out  in  a  Government  annuity." 

The  testator  died  shortly  after'  making  his  will,  leaving  his  wife  and  daui^hter 
surviving.  The  daughter  died  shortly  after  the  testator  without  having  been  married. 
In  September  1839  the  testator's  widow  died  without  having  married  ac^ain. 

The  Plaintiffs  were  the  devisees,  under  her  will,  of  the  freehold  premfses  mentioned 
in  the  testator's  will,  to  be  in  the  occupation  of  Simon  Kingsell,  and  of  the  cottage 
and  stable  at  the  back  thereof :  and  they  having  agreed  to  sell  that  property  to  the 
Defendant,  he  objected  to  complete  his  purchase,  on  the  ground  that  only  a  life  interest 
in  the  property  passed  under  the  testator's  will  to  his  widow. 

The  question  as  to  the  extent  of  the  widow's  interest  [202]  was  brought  before 
the  Court  upon  the  argument  of  a  demurrer  to  a  bill  for  a  specific  performance  of  the 
agreement. 

Mr.  Wigram  and  Mr.  Kenyon  Parker,  in  support  of  the  demurrer.  If  we  stop  at 
the  end  of  the  first  devise  in  the  will,  it  is  clear  that  nothing  more  than  a  life  interest 
in  the  subject  of  that  devise  was  given  to  Mrs.  Caley.  The  only  argument  in  favour 
of  her  taking  the  fee  is  grounded  on  the  clause  towards  the  conclusion  of  the  will, 
where  the  testator  appoints  his  wife  residuary  legatee  to  all  other  property  he  mitrht 
possess  at  his  decease.  But  it  is  observable  that  throughout  the  will  the  testator  has 
used  the  word  "  property,"  not  to  describe  his  interest,  but  the  property  itself. 
Fogsm  V.  Thomas  (Q  Bing.  N.  C.  337);  Kelktt  v.  Kellett  {3  Dow,  P.  C.  248).  [The 
Vice-Chancellor.  In  Pogson  v.  Thomas  the  testatrix  gave  all  the  residue  of  her 
estate  and  effects,  wheresoever  and  whatsoever,  to  certain  persons,  their  executors, 
administraiois  and  assigns:  therefore,  it  might  be  questionable  whether  anything  more 
than  personalty  was  meant  to  pass  by  that  gift.  In  Kellett  v.  Kelktt  the  testator  did 
not  make  his  executors  residuary  legatees  to  his  property :  the  word  "  property  "  is  not 
used.]  Here  the  testator  appointed  his  wife  sole  executrix  and  residuary  legatee. 
Those  words  apply  to  personalty  only ;  and  they  are  immediately  followed  by  the 
words  "all  other  property  I  may  possess  at  my  decease."  It  is  clear,  therefore, 
that  the  testator  meant  to  exclude  the  property  mentioned  in  the  previous  part  of 
his  will,  and  to  confine  the  residuary  clause  to  his  personal  property. 

[203]  At  all  events,  the  question  is  not  so  free  from  doubt  as  that  the  purchaser 
can  be  compelled  to  take  the  title. 

Mr.  Knight  Bruce  and  Mr.  Pitman  appeared  in  support  of  the  bill ;  but 

The  Vice-Chaxcellor  [Sir  L.  Shadwell],  without  hearing  them,  said :  The 
question  which  has  been  discussed  in  this  case  seems  to  be  reasonably  plain. 

With  respect  to  the  question  in  Kellett  v.  Kellett,  I  wonder  that  any  doubt  should 
have  been  entertained  upon  it.  There  the  testator,  after  giving  several  sums  of  money 
to  be  raised  and  levied  from  his  properties  by  his  executors,  bequeathed  his  interest 
in  the  lands  of  Barleyhill,  in  the  county  of  Meath,  to  Richard  Kellett,  the  eldest  son 
of  his  uncle ;  and  then  devised  the  remainder  of  his  properties  to  his  executors,  to 
make  good  the  sums  which  he  had  before  mentioned,  and  also  those  which  he  mentioned 
in  the  subsequent  part  of  his  will :  and,  after  appointing  the  Eev.  W.  Kellett,  Mr. 
George  Holdcroft  and  Mr.  F.  H.  Holdcroft  the  executors  of  his  will  and  guardians  of 
the  fortunes  of  his  children,  he  expressed  himself  thus :  "  And  I  also  ordain,  appoint 
and  devise  the  said  Rev.  W.  Kellett,  Mr.  G.  Holdcroft  and  Mr.  F.  H.  Holdcroft 
executors  to  this  my  last  will  and  testament,  also  my  residuary  legatees,  share  and 
share  alike."  The  heir  claimed  to  be  entitled  by  way  only  of  resulting  trust  to  the 
real  estates  which  might  remain  after  satisfying  the  legacies ;  and  the  only  difficulty 
in  the  case  arose  upon  the  wording  of  the  clause  which  the  executors  insisted  was  a 
residuary  devise  of  the  estates  to  them.  But  as  the  [204]  testator  in  that  clause  had 
only  appointed  them  his  residuary  legatees,  without  saying  of  what  property  they 
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were  to  be  residuary  legatees,  it  was  considered  that  those  words  applied  to  his 
personal  property  only. 

Pogson  V.  Thomas  was  a  case  sent  by  the  Master  of  the  Rolls  for  the  opinion  of 
the  Judges  of  the  Court  of  Common  Pleas  ;  and  I  do  not  know  whether  the  certificate 
in  that  case  was  confirmed  by  his  Lordship  or  not.  It  is  clear,  however,  that  the 
certificate  was  right  upon  the  first  point,  that  is,  that  the  lands  in  the  parishes  of 
Little  Bealings  and  Play  ford  did  not  pass  by  the  devise  of  the  lands  situate  in  the 
parish  of  Kesgrave  :  and  I  imagine  that  the  opinion  of  the  learned  Judges  upon  the 
other  point  must  have  proceeded  upon  this,  namely,  that  as  the  testatrix  gave  all  the 
residue  of  her  estate  and  effects  to  certain  persons,  their  executms,  administrators  and 
assigns,  those  words  necessarily  pointed  to  personal  estate  only. 

This  case,  however,  is  reasonably  plain.  The  testator  first  gives  the  property 
which  is  the  subject  of  the  present  suit  to  his  wife  for  her  sole  use  and  benefit  after 
his  decease.  Next  he  gives  a  dwelling-house  which  was  let  on  lease  to  a  gentleman 
named  Walker  to  her  for  her  life.  Then,  after  providing  for  the  event  of  his  wife 
marrying  again,  he  gives  the  dwelling-house,  in  case  she  remains  unmarried,  to  his 
daughter  after  the  death  of  his  wife :  but  he  makes  no  disposition  in  that  event  of 
the  property  comprised  in  the  first  gift  to  his  wife.  Then  he  says  :  "  I  also  appoint 
my  wife,  Sarah  Caley,  provided  she  remains  unmarried,  sole  executrix  and  residuary 
legatee  to  all  other  property  I  may  possess  at  my  decease."  Now  the  words, 
"residuary  legatee  to  all  other  property  "  mean  the  same  thing  as  "residuary  legatee 
[205]  of  all  other  property ;  "  and  those  words  carry  the  fee-simple  in  everything  in 
which  that  interest  was  not  before  disposed  of.  It  is  clear,  too,  that  that  clause  does 
not  relate  to  personal  property ;  for  the  testator,  almost  immediately  afterwards, 
speaks  of  his  funded  property  in  a  distinct  sentence. 

As  to  the  objection  that  the  testator,  when  he  used  the  word  "property,"  meant 
the  thing  given  and  not  his  interest  in  it ;  it  is  to  be  observed  that,  in  the  previous 
part  of  his  will,  he  says  :  "  The  whole  of  the  above  property  shall  become  the  property 
of  my  daughter  Ann  Caley  ;  "  so  that  he  clearly  uses  that  word  to  denote  the  interest 
which  his  daughter  was  to  take  in  the  thing  given. 

I  cannot,  therefore,  but  think  that  the  will  passed  the  fee-simple  in  the  property 
in  question  to  the  testator's  widow.(l) 

Demurrer  overruled. 


[206]     IBBETSON  V.  Ibbetson.     June  10,  11,  184L 

[For  previous  proceedings,  see  10  Sim.  495  ;  5  My.  &  Cr.  26  ;  41  E.  R.  281. 
For  subsequent  proceedings,  see  13  Sim.  544.] 

Exoneration.     Devisee  a/nd  Executor. 

A.,  by  his  marriage  settlement,  after  reciting  that  he  was  seised  in  fee  of  certain 
estates,  subject  to  mortgage  debts,  the  amount  of  which  was  mentioned  and  which 
he  had  contracted,  settled  the  estates,  subject  expressly  to  the  debts,  on  himself  for 
life,  remainder  to  secure  a  jointure  for  his  intended  wife,  remainder  to  the  first 
and  other  sons  of  the  marriage  in  tail  male,  remainder  to  himself  in  fee,  and 
covenanted  for  the  title,  excepting  the  debts  :  and  he  reserved  to  himself  power  to 
raise  £10,000  by  mortgage  of  the  estates,  the  mortgage  to  be  made  redeemable  by 
the  person  for  the  time  being  entitled  to  the  freehold  or  inheritance.  A.  exercised 
the  power,  reserving  the  equity  of  redemption  to  himself,  his  heirs,  executors,  &c., 
or  the  person  for  the  time  being  entitled  as  aforesaid,  and  covenanted  for  payment 
of  the  mortgage  money.     He  then  died  without  issue,  having  by  his  will  charged 

(1)  See  Saumarez  v.  Saumares,  4  Myl.  &  Cr.  331  ;  Doe  v.  Coleman,  6  Price,  179  ; 
and  Noel  v.  Hoi/,  5  Madd.  38.  Under  the  recent  Will  Act,  7  Will.  4  and  1  Vict.  c.  26, 
s.  28,  devises  of  real  estate  without  words  of  limitation,  in  wills  made  after  the  1st  of 
January  1838,  pass  the  whole  of  the  testator's  interest  disposable  by  will,  unless  a 
contrary  intention  appear. 
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his  real  and  personal  estate  with  his  debts  and  bequeathed  the  residue  of  his 
personal  estate  after  payment  of  his  debts  to  B.,  and  having  devised  his  remainder 
in  fee  expectant  on  the  failure  of  his  issue  male  to  his  brother  and  his  brother's 
sons  in  strict  settlement.  Held,  that  they  were  not  entitled  to  have  his  personal 
estate  applied  to  exonerate  the  devised  estates  from  any  of  the  mortgage  debts. 

By  the  settlement  on  the  marriage  of  Sir  Henry  Carr  Ibbetson,  Bart,  (who  was 
therein  described  as  the  eldest  son  and  heir  of  Sir  James  Ibbetson,  Bart.,  deceased), 
with  Alicia  Mary  Scott,  after  reciting  amongst  other  things  that  Sir  Henry  Carr 
Ibbetson  was  seised  in  fee  in  possession  of  the  manor  and  capital  mansion  of  Denton 
and  other  hereditaments  in  the  county  of  York,  subject  to  a  rent-charge  of  £800,  the 
jointure  of  his  mother.  Dame  Jenny  Ibbetson,  and  to  seven  several  mortgage  debts  of 
£2500,  £1200,  £3000,  £1400,  £2000,  £1000,  and  £1000,  amounting  in  the  whole  to 
£12,100,  Sir  Henry  Carr  Ibbetson  conveyed  the  manor,  &c.,  subject  to  the  jointure  and 
inortgage  debts,  to  trustees  for  the  term  of  99  years,  and,  subject  to  that  term,  to  the 
use  of  Sir  Henry  Carr  Ibbetson  for  life,  with  remainder  to  trustees  to  preserve,  &c., 
with  remainder  to  the  use  that  Alicia  Mary  Scott  might  receive  a  rent-charge  of  £300 
a  year  during  her  life,  in  case  she  [207]  should  survive  Sir  Henry  Carr  Ibbetson,  and, 
after  the  decease  of  Sir  Henry  Carr  Ibbetson,  subject  to  and  chargeable  as  before 
mentioned,  to  the  use  of  trustees  for  the  term  of  £100  years,  and  subject  to  that 
term,  and  charged  and  chargeable  as  aforesaid,  to  the  use  of  the  first  and  other  sons  of 
the  marriage  in  tail  male,  and,  for  want  of  such  issue,  to  the  use  of  Sir  Henry  Carr 
Ibbetson  in  fee.     The  trusts  of  the  term  of  99  years  were  for  securing  £200  a  year 
pin-money  for  Alicia  Mary  Scott  during  the  coverture,  and  the  trusts  of  the  term  of 
100  years  were  for  securing  to    her  the   rent-charge   of  £300   a  year.     And   the 
settlement  provided  that  if  a  power,  which  Sir  Henry  Carr  Ibbetson  had  exercised 
by  a  deed  of  even  date,  of  charging  certain  estates  of  which  he  was  tenant  for  life, 
with  portions  for  younger  children,  should  be  informally  executed  or  otherwise  fail 
of  effect,  the  portions  should  be  a  charge  upon  the  estates  comprised  in  the  settlement, 
subject,  nevertheless,  to  tlie  claims  and  incumbrances  subsisting  thereon :  and  Sir  Henry  Carr 
Ibbetson  was  empowered  to  charge  the  settled  estates  with  any  sura  or  sums,  not 
exceeding  £10,000,  for  any  purpose  or  purposes  whatsoever,  with  lawful  interest  for 
the  same,  and  to  mortgage  the  estates  for  a  term  of  years  for  the  purpose  of  raising 
that  sum,  so  that  the  mortgaged  estate  should  be  made  redeemable  on  payment  of 
the  sum  or  sums  so  to  be  charged,  and  the  interest  thereof  by  the  person  or  persons 
for  the  time  being  entitled  to  the  freehold  or  inheritance  of  the  mortgaged  estate. 
And  Sir  Henry  Carr  Ibbetson  covenanted  that,  notwithstanding  any  act  done  by  him 
or  any  of  his  ancestors  to  the  contrary,  except  as  thereinbefore  was  excepted,  he  had  good 
right  to  convey  the  estates  to  the  uses  of  the  settlement,  and  that  the  estates  should 
remain  to  those  uses,  and  be  peaceably  enjoyed  accordingly  without  any  let,  suit. 
Arc,  [208]  by  him  or  his  heirs,  or  any  person  or  persons  claiming  under  him  or  any 
of  his  ancestors,  except  as  thereinbefore  was  excepted,  and  that  free  from  all  incumbrances, 
&c.,  created  by  himself  or  his  heirs,  or  any  other  person  or  persons  claiming  under 
him  or  any  of  his  ancestors,  except  such  leases  as  were  then  in  being,  and  the  rent> 
charge  of  £800  payable  to  his  mother,  and  the  mortgage  debts  of  £2500,  £1200, 
£3000,  £1400,  £2000,  £1000,  and  £1000 ;  and  that  he  and  his  heirs  and  every  other 
person  claiming  under  him  or  under  any  of  his  ancestors,  except  persons  claiming 
under  any  of  the  leases  or  incumbrances  before  excepted,  would  do  all  necessary  acts 
for  further  conveying  and  assuring  the  estates  to  the  uses  of  the  settlement. 

All  the  mortgages  mentioned  in  the  settlement  were  made  by  Sir  Henry  Carr 
Ibbetson,  except  the  mortgage  for  £2500,  which  was  made  by  his  father.  Sir  James 
Ibbetson.  Sir  Henry  Carr  Ibbetson,  from  time  to  time  after  the  date  of  the 
settlement,  borrowed  sums  of  money  amounting  together  to  £10,000  ;  and,  by  deeds 
dated  the  10th  of  March,  the  17th  of  May,  and  the  18th  of  August  1806,  the  20th  of 
August  1809,  the  22d  of  January  1810,  and  the  1st  of  June  1811,  he  mortgaged 
different  parts  of  the  settled  estates  for  terms  of  years  to  the  lenders  for  securing  the 
sums  advanced  by  them  respectively.  Each  of  those  deeds  recited  the  settlement, 
and  purported  to  be  made  in  exercise  of  the  power  thereby  reserved  to  Sir  Henry 
Carr  Ibbetson  to  raise  not  exceeding  £10,000  by  mortgage  of  the  estates :  and  in 
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each  of  the  deeds  the  equity  of  redemption  was  reserved  to  Sir  Henry  Carr  Ibbetson, 
his  heirs,  executors,  administrators  and  assigns,  or  the  person  or  persons  for  the  time 
being  entitled  to  the  freehold  or  inheritance  of  the  hereditaments  therein  comprised  ; 
and  [209]  Sir  Henry  Carr  Ibbetson  covenanted  for  the  title  and  for  payment  of  the 
principal  and  interest  thereby  secured. 

Sir  Henry  Carr  Ibbetson,  by  his  will,  dated  the  11th  of  October  1814,  charged  his 
real  and  personal  estates  with  the  payment  of  his  funeral  and  testamentary  expenses 
and  debts,  and  the  legacies  he  might  give  by  any  codicil ;  and  he  gave  to  his  wife, 
Alicia  Mary,  a  rent-charge  of  £400  a  year  for  her  life,  in  augmentation  of  the  jointure 
provided  for  her  on  her  marriage  with  the  testator,  to  be  issuing  out  of  his  reversum  or 
renudnder  in  fee-simple,  expectant  on  failure  of  issue  male  of  his  body,  of  and  in  his  manors 
of  Denton  and  Askwith  in  the  county  of  York,  and  all  his  messuages,  farms,  &c.,  in 
Denton  and  Askwith  and  in  Otley  and  Weston  in  the  same  county;  (1)  and  he  devised 
his  reversion  or  remainder  in  fee-simple  in  the  last-mentioned  manors,  farms,  &c.,  and 
also  all  other  his  real  estates  to  trustees  for  the  term  of  1000  years,  and,  subject  to 
that  term,  to  his  brother,  Charles  Ibbetson,  for  life,  with  remainder  to  trustees  to 
preserve,  &c.,  with  remainders  to  Charles  Ibbetson's  first  and  other  sons  successively 
in  tail  male,  with  remainders  to  the  testator's  brother,  John  Thomas  Ibbetson,  and 
his  first  and  other  sons,  in  like  manner,  with  remainders  to  the  testator's  first  and 
other  daughters,  whether  boru  in  his  lifetime  or  in  due  time  after  his  decease, 
successively,  in  tail  male,  with  remainder  to  his  sister,  Isabella  Ibbetson,  for  life,  with 
remainders  to  her  first  and  other  sons,  successively,  in  tail  male,  with  remainders  to 
his  sister,  Harriet  Ibbetson,  and  her  sons  in  like  manner,  with  remainder  to  his  own 
right  heirs.  The  trusts  of  the  term  of  1000  years  were  for  securing  the  rent-charge 
of  £400  a  year,  and  also  (in  case  there  should  be  no  son  or  sons  of  the  testator  living 
at  his  [210]  decease  or  born  afterwards,  or,  being  such,  they  should  all  die  under  21 
without  leaving  issue  male)  for  raising  certain  sums  for  the  portions  of  any  daughters 
of  the  testator  who  might  happen  to  be  living  at  his  decease  or  boru  afterwards  : 
And  he  gave  to  trustees  all  his  plate,  pictures,  books  and  household  furniture  in  and 
about  his  mansion-house  at  Denton  Park,  upon  trust,  to  permit  the  same  to  be  used 
and  enjoyed  by  the  person  and  persons  who,  for  the  time  being,  should  be  entitled  in 
possession  to  his  mansion-house  under  or  by  virtue  of  his  marriage  settlement,  or  of 
the  limitations  contained  in  his  will,  until  a  tenant  in  tail  should  be  in  possession  of 
his  mansion-house,  and  then  the  plate,  pictures,  books  and  household  furniture  were 
to  go  and  belong  to  such  tenant  in  tail ;  and  he  gave  all  the  residue  of  his  personal 
estate  and  effects,  after  payment  of  his  just  debts,  funeral  and  testamentary  expenses, 
and  such  legacies  as  were  thereinbefore  mentioned,  to  the  person  who,  at  his  decease, 
should  be  beneficially  entitled  in  possession  to  his  mansion-house ;  and  he  appointed 
his  brother,  Charles  Ibbetson,  executor  of  his  will. 

The  testator  made  a  codicil,  dated  the  26th  of  November  1824,  and  thereby  gave 
out  of  his  personal  estate  annuities  and  legacies  to  some  of  his  servants,  and  in  all 
other  respects  he  confirmed  his  will. 

The  testator  died  in  June  1825  without  issue,  leaving  his  wife.  Dame  Alicia  Mary 
Ibbetson,  and  his  brother  Charles  (who  became  Sir  Charles  Ibbetson)  surviving.  Sir 
Charles  died  in  1839  leaving  two  sons  and  a  daughter  surviving.  The  Plaintift",  James 
Ibbetson,  was  the  younger  of  those  two  sons,  and  the  Defendant  Sir  Charles  Henry 
Ibbetson  was  the  elder.  Dame  [211]  Alicia  Mary  Ibbetson  was  still  alive,  and  was  a 
Defendant  in  the  suit. 

The  cause  was  heard  in  1840.  (See  ante,  vol.  x.  p.  49-5.)  It  now  came  on  to  be 
heard  for  further  directions. 

The  question  was  whether  (as  the  Plaintiff  was  now  interested  in  contending)  the 
estates  comprised  in  Sir  Henry  Carr  Ibbetson's  marriage  settlement  were  solely  or 
primarily  liable  to  pay  the  mortgage  debts  mentioned  in  the  settlement  and  created 
by  Sir  Henry  Carr  Ibbetson  under  the  power  reserved  to  him  thereby ;  or  whether 
(as  it  was  the  interest  of  Sir  Charles  Henry  Ibbetson  to  contend)  the  personal  estate 
of  Sir  Henry  Carr  Ibbetson  was  primarily  liable  to  pay  those  debts. 

Mr.  Knight  Bruce  and  Mr.  Richard  Atkinson,  for  the  Plaintiff.     As  the  mortgage 

(1)  The  settled  estates. 
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debt  of  £2500  was  created  by  Sir  James  Ibbetson  and  not  by  Sir  Henry  Carr  Ibbetson, 
it  is  perfectly  plain  that  that  debt  at  least  is  not  payable  out  of  Sir  Henry  Carr 
Ibbetson's  personal  estate.  With  respect  to  the  other  mortgage  debts  mentioned  in 
the  settlement,  the  estates  were  settled  subject  to  them  ;  and,  in  the  covenants  for  title 
(which  are  more  full  and  extensive  than  is  usual  in  marriage  settlements),  and, 
particularly,  in  the  covenant  against  incumbrances,  those  debts  are  excepted.  The 
case,  therefore,  is  just  the  same  as  if  Sir  Henry  Carr  Ibbetson  had  sold  the  estates 
subject  to  the  mortgages.  It  appears  from  Sir  Henry  Carr  Ibbetson's  will  that,  when 
he  made  it,  he  had  regard  to  his  marriage  settlement,  and  also  that  he  contemplated  the 
possibility  of  his  having  issue  male.  If  there  had  been  such  issue  they  could  not  have 
con-[212]-tended  that  they  were  entitled  to  have  the  settled  estates  exonerated  from 
the  mortgage  debts  out  of  Sir  Henry  Carr  Ibbetson's  personal  estate  :  can  then  the 
contingency  which  has  happened,  of  there  being  no  such  issue,  make  any  difference  in 
that  respect !  Dame  Alicia  Mary  Ibbetson  is  still  alive ;  and  her  jointure  remains 
a  charge  upon  the  estates.  Has  she  any  right  to  say  that  the  mortgages  ought  to  be 
paid  off?  She  takes  her  jointure,  as  the  sons  of  the  marriage,  if  there  had  been  any, 
would  have  taken  their  estates  in  tail  male,  subject,  expressly,  to  the  mortgage  debts 
mentioned  in  the  settlement,  and  subject  also  to  the  mortgages  which  might  be  created 
under  the  power  reserved  to  Sir  Henry  Carr  Ibbetson :  for  that  power  overrode  all 
the  limitations  of  the  settlement. 

An  estate  must  be  taken  as  it  is  found ;  unless  an  intention  to  the  contrary,  on 
the  part  of  the  person  who  eventually  had  the  absolute  ownership  of  it,  can  be  dis- 
covered. Stead  v.  Xeu-digate  (2  Mer.  521  ;  see  531  and  532).  No  such  intention  can 
be  collected  in  the  present  case.  Indeed,  during  the  whole  of  Sir  Henry  Carr  Ibbetson's 
life,  it  was  uncertain  whether  he  would  have  issue  male  or  not ;  and,  therefore,  during 
the  whole  of  his  life,  it  was  for  his  interest  to  treat  the  settled  estates  as  the  primary 
fund  for  payment  of  the  mortgage  debts.  Consequently  it  may  be  fairly  contended 
that  his  intention  would  be  disappointed  if  those  debts  were  thrown  on  his  personal 
estate.  Forbes  v.  Moffatt  (18  Ves.  384) ;  Ex  parte  Earl  Dighij  (Jac.  Rep.  235.  See  the 
Lord  Chancellor's  judgment  on  the  second  point  in  the  case,  p.  239) ;  Wilson  v.  Earl 
of  Darlington  (1  Cox,  172) ;  Scott  v.  Beecher  (5  Madd.  96). 

[213]  Mr.  Wigram,  Mr.  G.  Richards,  Mr.  Loftus  Wigram  and  Mr.  Walford,  for 
the  personal  representatives  of  Sir  Henry  Carr  Ibbetson  and  other  parties  in  the  same 
interest  as  the  Plaintiff',  cited  Clarke  v.  Samson  (1  Vez.  100). 

Mr.  Bethell  and  Mr.  Koe,  for  Sir  Charles  Henry  Ibbetson.  Sir  Henry  Carr 
Ibbetson  commences  his  will  with  charging  his  personal  as  well  as  his  real  estate  with 
the  payment  of  his  debts,  and  he  bequeaths  the  residue  of  his  personal  estate,  after 
payment  of  his  debts.  The  mortgages  created  by  him  before  the  settlement,  as  well 
as  those  which  he  created  under  the  power,  contain  covenants  by  him  to  pay  the 
mortgage  debts  :  can  it  then  be  said  that,  as  between  him  and  any  person  not 
claiming  under  the  settlement,  he  was  not  bound  to  pay  those  debts  i  The  settle- 
ment has  become  inoperative  except  so  far  as  Dame  Alicia  Mary  Ibbetson  is  concerned  ; 
and  the  estates  are  greatly  more  than  sufficient  to  pay  her  jointure. 

The  operation  of  the  settlement  cannot  be  extended  beyond  its  proper  object ; 
and  beyond  that,  it  left  the  estate  precisely  as  it  stood  before  the  settlement  was 
made.  The  title  of  Sir  Charles  Henry  Ibbetson  is  derived  under  the  will,  not  under 
the  settlement.  He  claims  by  virtue  of  the  devise  which  passed  the  original 
ownership  remaining  in  the  devisor  subject  to  the  settlement ;  that  is,  he  derives  his 
title  out  of  the  original  ownership  of  Sir  Henry  Carr  Ibbetson,  which  was  unattected 
by  the  settlement.  As  then  he  is  a  devisee  of  the  original  estate  remaining  in  bit- 
Henry  Carr  Ibbetson,  and  as  the  debts  were  unquestionably  the  debts  of  [214]  tdat 
gentleman,  they  are  payable  out  of  his  personal  estate  in  the  first  instance. 

The  case  of  Forbes  v.  Moffatt  bears  no  analogy  to  the  present  case.  There  a  person 
who  had  a  mortgage  on  an  estate  became  the  owner  of  the  fee;  and  it  was  neia 
that  the  mortgage  did  not  merge  in  the  fee,  because  it  was  reasonable  to  presume 
that  the  mortgagee  did  not  intend  that  it  should  merge.  That  case,  therefore,  was 
decided  on  the  intention  of  the  party.  But  what  manifestation  or  indication  ot 
intention  can  be  found  in  this  case,  on  the  part  of  Sir  Henry  Carr  Ibbetson,  that,  m 
the  events  which  have  happened,  his  real  estates  should  be  the  primary  fund  to 
discharge  these  mortgages  ] 
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In  Stead  v.  NewcUgate  a  person  covenanted,  on  his  marriage,  to  convey  an  estate 
which  he  was  entitled  to  in  reversion  to  trustees  in  tnlst  to  sell  as  soon  as  the 
reversion  should  fall  into  possession.  He  died  before  that  event  happened,  and, 
consequently,  before  he  was  in  a  capacity  to  elect  whether  the  estate  should  or  should 
not  retain  the  quality  of  personalty  which  it  had  acquired  under  the  articles :  and 
the  Court  held  that  it  did  retain  that  quality.  [The  Vice-Chancellor.  I  understood 
that  case  to  be  cited  in  order  to  shew  that,  where  an  intention  has  been  once  expressed, 
it  must  be  held  to  continue  until  the  contrary  is  shewn.]  In  that  case  the  parties 
claimed  under  the  marriage  articles,  and  could  not  shew  that  any  person  was  in  a 
capacity  to  alter  the  quality  which  the  articles  (which  were  still  binding)  had  given 
to  the  property.  But  Sir  Charles  Henry  Ibbetson's  title  does  not  arise  under  the 
settlement :  that  instrument  has  no  operation  beyond  providing  for  the  wife  and  the 
issue  of  the  marriage.  He  [215]  takes  by  virtue  of  the  old  ownership,  and  not  by 
virtue  of  any  contract. 

The  ground  of  the  decision  in  Ex  parte  Earl  Digby  was  that  the  debt,  which  was 
secured  by  the  mortgage,  was  not  legally  the  debt  of  the  Duchess  of  Norfolk  who 
made  the  mortgage  ;  for,  being  a  married  lady,  she  could  contract  no  debt.  Then  it 
was  contended  that  the  money  borrowed  was  a  debt  as  against  the  duchess's  separate 
property ;  but  no  judgment  was  given  on  that  point.  Here  the  debts,  at  the  time 
they  were  contracted,  were  unquestionably  the  debts  of  Sir  Henry  Carr  Ibbetson,  the 
mortgagor;  and  there  is  no  evidence  of  intention  on  his  part  that,  under  all  circum- 
stances, they  should  remain  charges  on  his  real  estates. 

In  IVihon  v.  Lord  Darlington  the  decision  proceeded  entirely  on  the  language  of 
the  will,  which  shewed  that  the  testator  intended  to  revoke  the  deed  under  which  the 
charge  had  been  created,  except  so  far  as  the  £2000,  the  sum  charged,  was  concerned  ; 
that  is,  the  will  shewed  that  the  testator  intended  the  deed  to  remain  in  force,  so  far 
as  it  related  to  the  £2000.  But,  in  the  present  case,  there  is  nothing  whatever  to 
shew  that  Sir  Henry  Carr  Ibbetson  intended  that  his  personal  estate  should  be 
exonerated  from  payment  of  the  mortgage  debts.  The  power  to  raise  the  £10,000 
was  inserted  in  the  settlement  merely  to  enable  him  to  charge  that  sum  as  against  the 
issue  of  the  marriage.  The  only  intention  was  that  the  issue  who  should  take  the  estates 
under  the  settlement  should  take  them  subject  to  the  charges  to  which  they  were 
then  liable,  and  also  to  the  charges  which  might  be  created  by  an  exercise  of  the 
power. 

[216]  The  case  of  Scott  v.  Beecher  is  simply  an  illustration  of  the  ordinary  rule, 
that  where  an  estate  descends  to  an  heir  subject  to  a  mortgage  which  was  not  created 
by  his  ancestor,  the  heir  must  hold  the  estate  cum  oncre.  Here  all  the  debts,  except 
one,  were  the  debts  of  Sir  Henry  Carr  Ibbetson  ;  and  there  is  no  evidence  of  intention 
as  between  him  and  parties  claiming  under  his  will. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  difficulty  in  this  case  is  that,  if 
3'ou  claim  the  benefit  of  the  common  rule,  then  you  will  have  the  personal  estate  of 
the  settlor  applied  to  exonerate  the  whole  inheritance  ;  and,  therefore,  it  will  be 
applied  contrary  to  the  intention  of  the  settlor.  For  his  widow  is  still  alive ;  and 
therefore  the  effect  will  be  to  exonerate  the  settled  estates  in  her  favour. 

It  is  very  difficult  to  say  that  there  was  a  divided  intention  on  the  part  of  Sir 
Henry  Carr  Ibbetson,  namely,  that  the  parties  who  were  or  might  become  interested 
in  his  estates  under  the  settlement  should  take  subject  to  the  mortgages  ;  but  that 
his  ultimate  remainder  in  fee  should  be  freed  from  the  mortgages.  Suppose  that  he 
had  left  a  son  ;  then  that  son  would  have  been  tenant  in  tail  male  of  the  estates  ;  but 
it  is  not  even  pretended  that  he  would  be  entitled  to  have  the  estates  exonerated 
from  the  mortgage  debts  out  of  his  father's  personal  estate.  Can  it  then  be  said  that, 
in  case  the  son  should  die  without  issue  male  and  the  ultimate  remainder  in  fee  should 
vest  in  possession,  a  right  would  then  arise  to  the  owner  of  the  fee  to  have  the  estates 
exonerated  out  of  the  personal  estate  ? 

As  the  settlement  was  made  so  as  to  manifest  an  intention  on  the  part  of  the 
settlor  that  the  whole  [217]  inheritance  should  bear  the  mortgages,  as  well  those 
created  before  as  those  created  under  the  power  in  the  settlement^  notwithstanding 
the  parties  who  were  the  objects  of  the  limitations  were  the  wife  and  issue  of  the 
settlor,  I  think  that  that  intention,  having  been  once  plainly  manifested,  must  be 
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considered  as  existing  until  it  is  shewn  to  have  been  altered.  And,  as  there  is 
nothing  in  this  case  which  shews  that  that  intention  was  ever  changed,  ray  opinion 
is  that  the  common  rule  does  not  apply. 

[218]    Comport  r.  Austen.    July  2,  1841. 

[Distinguished,  In  re  Edmondson's  Estate,  1868,  L.  R.  5  Eq.  398.] 

Remoteness.     Will.     Legacy.     Trust. 

Testator  bequeathed  £3000  to  trustees,  in  trust,  after  certain  life  interests,  "  for  all 
the  children  of  T.  F.  (except  Thomas  the  younger),  William,  Rebecca,  Elizabeth, 
Sarah  and  Frances),  equally  to  be  di\-ided  between  them,  share  and  share  alike ; 
the  share  or  respective  shares  of  such  children  to  become  vested  interests  in  and  to 
be  paid,  assigned  and  transferred  to  them  respectively,  as  and  when  they  should 
attain  their  respective  ages  of  twenty-five  years:"  provided  that,  if  any  of  them 
died  before  their  shares  became  vested  and  payable,  leaving  issue,  their  shares 
should  go  to  their  issue  :  and  the  trustees  were  directed,  in  the  meantime,  and 
until  the  shares  of  the  children  should  become  payable,  assignable  and  transferable 
to  them  to  apply  the  income  for  their  maintenance.  The  testator  also  bequeathed 
£6000  to  the  same  trustees,  in  trust,  after  certain  life  interests,  "  for  all  and  every 
the  children  of  T.  F.  born  or  hereafter  to  be  born,  equally  to  be  divided  between 
them,  share  and  share  alike,  and  to  be  paid,  assigned  and  transferred  to  them  at 
their  respective  ages  of  twenty-five  years,  and  to  be  subject  to  the  like  descent 
to  the  lawful  issue  of  such  of  them  as  shall  die  under  the  said  age  of  twenty-five 
years,  and  under  the  like  conditions  and  restrictions,  and  with  the  like  power  to 
apply  the  interest  thereof  for  their  respective  maintenance,  and,  in  all  other  points 
and  respects,  under  and  subject  to  the  same  rules,  regulations,  conditions  and 
restrictions  as  are  hereinbefore  contained  in  relation  to  the  several  legacies  herein- 
before given  to  or  in  trust  for  the  said  children  respectively : "  provided  that,  in 
case  any  person  to  or  in  trust  for  whom  any  bequest,  to  take  effect  in  remainder 
or  reversion  or  upon  any  contingency  was  made,  should  sell  or  encumber  his 
interest  under  such  bequest  before  the  same  should  take  effect  in  possession,  all  the 
bequests  in  favour  of  that  person  should  become  void.  By  a  codicil  the  testator 
revoked  a  power  which  he  had  given  by  his  will  to  the  trustees  to  apply  foi'  the 
advancement  of  the  legatees,  the  whole  or  part  of  the  capital  of  their  legacies, 
before  the_v  attained  twenty-five,  and  directed  that  the  legacies  should  vest  in  and 
be  payable,  assignable  and  transferable  to  them  as  if  no  such  power  were  contained 
in  his  will.     Held,  that  the  trusts  declared  of  both  sums  were  void  for  remoteness. 

John  Boghurst  made  his  will,  dated  the  12th  of  December  1809,  and  which  was 
partly  as  follows  : — 

[219]  "  I  give  and  bequeath  the  sum  of  £25,000  three  per  cent,  consolidated 
Bank  annuities,  and  also  all  and  every  the  rest,  residue  and  remainder  of  my  goods, 
chattels,  monies  and  securities  for  money  and  personal  estate  and  effects  whatsoever 
and  wheresoever,  unto  my  daughter  Elizabeth  Boghurst  and  Francis  Barrow  and 
Richard  Boghurst,  their  executors,  administrators  and  assigns,  upon  trust,  as  to  and 
concerning  £12,000  three  per  cent,  consolidated  Bank  annuities,  part  of  the  said  trust 
monies,  to  pay,  assign  and  transfer  the  same  unto  the  children  hereinafter  named  of 
Thomas  Fry  the  elder,  and  Elizabeth,  his  wife,  and  in  the  proportions  following  (that 
is  to  say),  to  Thomas  Frv  the  younger,  the  sum  of  £3000  stock,  to  William  Hough 
Fry,  the  like  sum  of  £3000  stock,  to  Rebecca  Fry,  the  sum  of  £1500  stock,  to 
Elizabeth  Ann  Fry,  the  like  sum  of  £1500  stock,  to  Sarah  Fry,  the  like  sum  of  £1500 
stock,  and  to  Frances  Fry,  the  like  sum  of  £1500  stock,  making,  in  the  whole,  the 
said  sum  of  £12,000  stock  ;  such  several  and  respective  sums  to  become  vested  interests 
in  the  said  Thomas  Frv  the  younger,  William  Hough  Fry,  Rebecca  Fry,  Elizabeth 
Ann  Fry,  Sarah  Fry  and  Frances  Fry,  awl  to  he  paid,  a-mgned  and  transferred  to  them 
respectively  at  their  respective  ages  of  twenty-Jive  years,  or  the  same  or  any  part  or  parts 


1116  COMPORT   V.    AUSTEN  12  SIM.  220. 

thereof  respectively,  to  be  sooner  paid  to  them  or  any  of  them,  or  disposed  of  and 
applied  for  their  or  any  of  their  preferment  or  advancement  in  the  world,  by  my  said 
trustees,  during  the  lifetime  and  at  the  desire  of  my  said  daughter,  Elizabeth,  but 
not  afterwards  or  otherwise.  Proxnded  always  that,  in  case  any  one  or  more  of  them, 
the  said  Thomas  Fry  the  younger,  William  Hough  Fry,  Eebecca  Fry,  Elizabeth  Ann 
Fry,  Sarah  Fry  and  Frances  Fry  shall  depart  this  life  before  his,  her  or  their  aforesaid 
legacy  or  legacies  shall,  pursuant  to  the  trusts  of  this  my  will,  become  [220]  vested 
and  payable  or  have  been  sooner  paid  or  disposed  of  and  applied,  having  been 
married  with  the  previous  consent  of  my  said  daughter,  if  living,  and,  if  dead,  of  my 
trustees  or  trustee  for  the  time  being,  leaving  lawful  issue,  then  my  will  is  and  I  do 
declare  and  direct  that  the  legacy  or  respective  legacies  of  him,  her  or  them  so  dying 
and  leaving  lawful  issue,  having  been  married  with  such  consent  as  aforesaid,  shall 
go  and  be  paid,  assigned  and  transferred  unto  and  equally  between  and  among  the 
respective  issue  of  each  of  the  legatees  so  dying,  when  and  so  soon  as  they  can,  by 
law,  give  good  and  effectual  discharges  for  the  same.  Provided  also,  and  my  will  is 
that,  if  any  one  or  more  of  them,  the  said  Thomas  Fry  the  younger,  William  Hough 
Fry,  Rebecca  Fry,  Elizabeth  Ann  Fry,  Sarah  Fry  and  Frances  Fry  shall  die  without 
leaving  issue,  or  leaving  any  but  having  been  married  without  such  consent  as  afore- 
said, before  he,  she  or  they  shall  attain  his,  her  or  their  age  or  ages  of  twenty-five 
years  respectively,  then  the  share  or  shares  of  him,  her  or  them  so  dying  as  last 
aforesaid,  or  so  much  thereof  as  shall  not  have  been  paid  to  him,  her  or  them,  or 
disposed  of  for  his,  her  or  their  preferment  or  advancement  in  the  world,  shall,  from 
time  to  time,  go,  accrue  and  belong  to  and  vest  in  the  survivors  and  survivor  or  others 
and  other  of  them,  in  equal  parts,  shares  and  proportions,  and  be  paid  or  assigned 
and  transferred  to  them,  him  or  her,  or  be  disposed  of  and  applied  for  their,  his  or 
her  preferment  and  advancement  in  the  world,  at  such  time  and  times  and  in  such 
manner  and  form  as  hereinbefore  mentioned  and  expressed  touching  their,  his  or  her 
original  legacies  or  legacy  :  and  upon  this  further  trust,  that  they  the  said  trustees 
do  and  shall,  in  the  meantime  and  until  the  said  respective  legacies  or  shares  of  the 
said  Thomas  Fry  the  younger,  William  Hough  [221]  Fry,  Rebecca  Fry,  Elizabeth 
Ann  Fry,  Sarah  Fry  and  Frances  Fry,  or  of  the  issue  of  any  of  them  dying  as  aforesaid, 
of  and  in  the  said  trust  monies,  shall  become  payable,  assignable  or  transferable  to 
them  respectively,  or  be  sooner  paid  to  them  or  applied  or  disposed  of  for  their 
respective  preferment  or  advancement  as  aforesaid,  pay,  apply  and  dispose  of  the 
dividends,  interest  and  annual  produce  thereof,  or  any  part  or  parts  thereof,  for  or 
towards  their  respective  maintenance  and  education,  in  such  manner  as  my  said 
daughter,  while  living,  and  my  said  other  trustees  or  trustee  after  her  death  shall, 
in  their,  her  or  his  discretion  think  fit.  And  upon  trust,  as  to  and  concerning  the 
sum  of  £1000  three  per  cent,  consolidated  Bank  annuities,  other  part  of  the  said  sum 
of  £25,000  of  like  annuities,  that  they,  my  said  trustees,  shall  and  do  pay  the 
dividends  of  the  said  sum  of  £1000  three  per  cent,  annuities,  to  Thomas  Aider, 
during  his  natural  life,  and  from  and  after  his  decease,  shall  and  do  pay  the  dividends 
of  the  said  sum  of  £1000  three  per  cent,  annuities,  to  Mary,  the  now  wife  of  the  said 
Thomas  Hider,  during  her  natural  life,  if  she  shall  so  long  continue  a  widow,  sole 
and  unmarried  ;  and,  from  and  after  the  decease  of  the  survivor  of  them,  the  said 
Thomas  Hider  and  Mary,  his  wife,  or  second  marriage  of  the  said  Mary,  which  shall 
first  happen,  shall  and  do  pay,  assign  and  transfer  the  said  sum  of  £1000  three  per 
cent,  annuities  unto  Thomas  Hider  the  younger,  the  son  of  the  said  first-named 
Thomas  Hider,  if  he  shall  be  then  living,  to  and  for  his  own  use  and  benefit,  but,  if 
the  said  Thomas  Hider,  the  son,  shall  be  then  dead,  then  my  said  trustees  shall  stand 
possessed  of  the  said  sum  of  £1000  three  per  cent,  annuities,  for  the  use  and  benefit 
of  the  said  Rebecca  Fry,  Elizabeth  Ann  Fry,  Sarah  Fry  and  Frances  Fry,  in  such  and 
the  same  [222]  manner,  and  subject  to  the  same  rules,  conditions  and  contingencies 
as  are  hereinafter  mentioned  and  contained  respecting  the  sum  of  £2000  of  like 
annuities,  after  my  said  daughter's  decease."  The  will  then  declared  trusts  of  £1000 
three  per  cent,  consolidated  Bank  annuities,  other  part  of  the  £25,000  like  annuities, 
for  William  Scott  the  elder,  for  life,  and,  after  his  decease,  for  his  son  William  Scott 
the  younger,  and  directed  the  trustees,  after  the  decease  of  the  survivor  of  them,  to 
transfer  the  £1000  three  per  cent,  annuities,  to  Jane,  the  wife  of  Francis  Jones,  the 
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daughter  of  William  Scott  the  younger.     It  then  proceeded'as  follows  :  "  And  upon 
trust,  as  to  and  concerning  the  sum  of  £11,000  three  per  cent,  consolidated  Bank 
annuities,  residue  of  the  said  sum  of  £25,000  of  like  annuities,  and  all  and  every  the 
rest,  residue  and  remainder  of  my  personal  estate  and  effects  of  what  nature  or  kind 
soever  and  wheresoever,  that  they,  my  said  trustees,  shall  and  do  pay  the  dividends  of 
the  said  sum  of  £1 1,000  three  per  cent,  annuities,  and  the  dividends,  interest  and  annual 
proceeds  of  the  said  residue  of  my  personal  estate  and  effects,  to  my  said  daughter 
Elizabeth,  during  her  natural  life,  and  from  and  after  her  decease,  then  upon  trust,  as 
to  and  concerning  the  sum  of  £3000  three  per  cent,  consolidated  Bank  annuities,  part 
of  the  said  sum  of  £11,000  of  the  like  annuities,  that  my  said  trustees  shall  and  do, 
from  such  the  decease  of  my  said  daughter,  pay  the  dividends  of  the  said  sum  of 
£3000  three  per  cent,  annuities  unto  the  said  Thomas  Fry  the  elder,  and  Elizabeth, 
his  now  wife,  and  the  sur%-ivor  of  them,  during  their  joint  natural  lives  and  the  life  of 
such  survivor,  and  shall  and  do  after  the  decease  of  the  survivor  of  them,  my  said 
daughter,  the  said  Thomas  Fry  the  elder,  and  Elizabeth,  his  wife,  stand  possessed  of 
and  interested  in  the  said  sum  of  £3000  three  per  cent,  annuities  in  trust  for  all  and 
[223]  every  the  child  and  children  of  the  sapl  Thomas  Fry  tlie  elder  and  Elizabeth,  his  wife 
(other  than  ami  except  tlie  said  Thomas  Fry  the  younger,  IVilliam  Hough  Fry,  Rebecca  Fry, 
Elizabeth  Ann  Fry,  Sarah  Fry  and  Frances  Fry)  if  more  than  one,  equally  to  be  divided 
between  them,  share  and  share  alike,  the  sliare  or  respective  shares  of  such  child  or  children  to 
become  vested  iviereds  in  and  to  he  paid,  assigned  and  transferred  to  them  respectively  as  and 
when  they  shall  attain  their  respective  ages  of  twenty-Jive  years.     Provided  always  that,  in 
case  any  one  or  more  of  such  children  shall  depart  this  life  before  his,  her  or  their 
share  or  respective  shares  of  and  in  the  said  last-mentioned  trust  monies  and  premises 
shall,  pursuant  to  the  trusts  of  this  my  will,  become  vested  and  payable,  having  been 
married  with  the  pre\'ious  consent  of  my  said  trustees,  leaving  lawful  issue,  then  my 
will  is  and  I  do  declare  and  direct  that  the  share  or  shares  of  him,  her  or  them  so 
dying  and  leaving  lawful  issue,  having  been  married  with  such  consent  as  aforesaid, 
shall  go  and  be  paid,  assigned  and  transferred  unto  and  equally  between  and  among 
the  respective  issue  of  such  of  them  so  dying,  when  and  so  soon  as  they  can  by  law 
give  good  and  effectual  discharges  for  the  same  :  provided  also,  and  my  will  is  that,  if 
any  one  or  more  of  such  children  shall  die  without  leaving  lawful  issue,  or  leavius; 
any  but  having  been  married  without  such  consent  as  aforesaid,  before  he,  she  or 
they  shall  attain  his,  her  or  their  age  or  ages  of  twenty-five  years  respectively,  then 
the  share  or  shares  of  him,  her  or  them  so  dying  as  last  aforesaid  shall,  from  time  to 
time,  go,  accrue  and  belong  to  and  vest  in  the  survivors  and  survivor  or  others  and 
other  of  them,  in  equal  parts,  shares  and  proportions,  and  be  paid  or  assigned  and  trans- 
ferred to  them,  him  or  her,  at  such  time  and  times,  and  in  such  manner  and  form  as  is 
hereinbefore  mentioned  and  expressed  touching  their,  [224]  his  or  her  original  share 
or  shares ;  and,  upon  this  further  trust,  that  they,  the  said  trustees,  do  and  shall,  in 
the  meantime  and  until  the  said  respective  shares  of  the  said  child  or  children  of  the 
said  Thomas  Fry  and  Elizabeth,  his  wife,  of  and  in  the  said  sum  of  £3000  three  per 
cent,  annuities,  shall  become  payable,  assignable  or  transferable  to  them  respectively,  pay, 
apply  and  dispose  of  the  dividends,  interest  and  annual  produce  thereof,  or  any  part 
or  parts  thereof,  for  or  towards  their  respective  maintenance  and  education  in  such 
manner  as  my  said  trustees  shall  in   their  or  his  discretion   think  fit :  and  upon 
further  trust  that,  in  case  all  and  every  such  child  or  children  of  the  said  Thomas  Fry 
and  Elizabeth,  his  wife  (other  than  and  except  as  aforesaid),  shall  happen  to  die  before 
any  of  their  shares  of  and  in  the  said  sum  of  £3000  three  per  cent,  annuities  shall 
become  payable,  and  without  leaving  issue  to  whom  the  same  shall  according  to  the 
trusts  of  this  my  will  become  payable,  then  my  said  trustees  shall  and  do  stand 
possessed  of  and  interested  in  the  same  sum  of  £3000  three  per  cent,  annuities,  in 
trust  for  the  said  Thomas  Fry  the  younger,   William  Hough   Fry,  Rebecca  Fry, 
Elizabeth  Ann  Fry,  Sarah  Fry  and  Frances  Fry,  equally  to  be  divided  between  them 
share  and  share  alike,  and  to  be  paid,  assigned  and  transferred  to  them  in  like  manner 
and  at  the  same  time  or  times,  and  to  be  subject  to  the  like  accruer  and  benefit  of 
survivorship  and  the  like  descent  to  the  lawful  issue  of  such  as  shall  die  under  the 
age  of  twenty-five  years,  and  under  the  like  conditions  and  restrictions,  and  with 
like  power  to  apply  the  dividends    thereof   in,  for   and   towards  their  respective 
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maintenance  and  education,  and,  in  all  other  points  and  respects,  under  and  subject 
to  the  same  rules,  regulations,  conditions  and  restrictions  as  are  hereinbefore 
mentioned  and  contained  in  relation  to  the  [225]  sum  of  £12,000  three  per  cent, 
annuities  hereinbefore  given  and  bequeathed  to  or  in  trust  for  them,  so  far  as  the 
same  shall  be  then  applicable  to  them  :  and  upon  trust,  after  such  the  decease  of  my 
said  daughter,  that  my  said  trustees  shall  and  do  stand  possessed  of  and  interested 
in  the  sum  of  £2000  three  per  cent,  consolidated  Bank  annuities,  other  part  of  the 
said  sum  of  £11,000  of  the  like  annuities,  in  trust  for  the  said  Rebecca  Fry,  Elizabeth 
Ann  Fry,  Sarah  Fry  and  Frances  Fry,  equally  to  be  divided  between  them  share 
and  share  alike,  and  to  be  paid,  assigned  and  transferred  to  them  in  like  manner 
and  at  the  same  time  and  times,  and  to  be  subject  to  the  like  accruer  and  benefit  of 
survivorship  among  them  and  the  said  Thomas  Fry  the  younger  and  William  Hough 
Fry,  and  the  like  descent  to  the  lawful  issue  of  such  of  them  as  shall  die  under  the 
said  age  of  twenty-five  years,  and  under  the  like  provisions  and  restrictions,  and  with 
like  power  to  apply  the  dividends  thereof  in,  for  and  towards  their  respective  main- 
tenance and  education,  and,  in  all  other  points  and  respects,  under  and  subject  to 
the  same  rules,  regulations,  conditions  and  restrictions  as  are  hereinbefore  mentioned 
and  contained  in  relation  to  the  said  sum  of  £12,000  three  per  cent,  ainiuities  herein- 
before given  and  bequeathed  to  or  in  trust  for  the  said  Thomas  Fry  the  younger, 
William  Hough  Fry,  Rebecca  Fry,  Elizabeth  Ann  Fry,  Sarah  Fry  and  Frances  Frj-, 
so  far  as  the  same  shall  be  then  applicable  to  this  present  bequest.  And  upon  trust, 
as  to  and  concerning  the  sura  of  £6000  three  per  cent,  consolidated  Bank  annuities, 
residue  of  the  said  sum  of  £11,000  of  the  like  annuities,  that  my  said  trustees  shall 
and  do,  from  such  the  decease  of  my  said  daughter,  pay  the  dividends  of  the  said  sum 
of  £6000  three  per  cent,  annuities  unto  my  said  nephew,  John  Boghurst,  during  his 
natural  life,  and  from  and  [226]  after  the  decease  of  the  survivor  of  them  my  said 
daughter,  Elizabeth,  and  nephew,  John  Boghurst,  then  upon  trust,  as  to  and 
concerning  the  said  sum  of  £6000  three  per  cent,  consolidated  Bank  annuities, 
and,  after  the  decease  of  my  said  daughter,  Elizabeth,  only,  as  to  and  concerning 
the  said  residuum  of  my  personal  estate  and  efi'ects,  that  my  said  trustees  shall 
and  do  pay  the  dividends  of  the  said  sum  of  £6000  three  per  cent,  annuities, 
and  the  dividend.s,  interest  and  annual  proceeds  of  the  said  residuum  of  my  personal 
estate  and  effects  to  my  said  nephew,  Richard  Boghurst,  during  his  natural  life  ; 
and,  from  and  after  his  decease,  then  upon  trust  that  my  said  trustees  shall 
and  do  stand  possessed  of  and  interested  in  the  said  sum  of  £6000  three  per 
cent,  annuities  and  the  said  residuum  of  my  personal  estate  and  effects,  in  trust 
for  all  and  every  the  child  and  children  lawfully  begotten  of  my  said  nephew, 
Richard  Boghurst,  equally  to  be  divided  between  them,  if  more  than  one,  share 
and  share  alike,  the  share  or  respective  shares  of  such  child  or  children  to  become 
vested  interests  in,  and  to  be  paid,  assigned  and  transferred  to  him,  her  or  them 
respectively  as  and  when  he,  she  or  they  shall  attain  his,  her  or  their  age 
or  respective  ages  of  twenty-one  years,  and  the  dividends,  interest  and  annual 
proceeds  of  his,  her  or  their  expectant  share  or  respective  shares,  of  and  in  the  said 
last-mentioned  trust  monies  and  premises  or  any  part  thereof,  to  be  in  the  meantime 
and  until  the  same  shall  become  payable,  assignable  or  transferable  to  him,  her  or 
them  respectively,  paid,  applied  and  disposed  of  for  or  towards  the  maintenance 
and  education  of  such  child  or  children  respectively,  in  such  manner  as  my  said 
trustees  shall  in  their  or  his  discretion  think  fit ;  but,  in  case  of  the  death  of  mj' 
said  nephew,  Richard  Boghurst,  without  leaving  lawful  issue  who  shall  live  to 
[227]  attain  the  said  age  of  twenty-one  years,  then,  upon  trust,  that  my  said  trustees 
shall  and  do,  from  and  after  such  the  decease  of  my  said  nephew  Richard  Boghurst 
and  failure  of  issue  as  last  aforesaid,  pay  the  dividends,  interest  and  annual  proceeds 
of  the  said  residuum  of  my  personal  estate  and  effects  to  my  said  nephew,  John 
Boghurst,  during  his  natural  life ;  and,  from  and  after  the  decease  of  the  survivor  of 
them  my  said  daughter  and  nephews,  John  Boghurst  and  Richard  Boghurst,  and 
failure  of  issue  of  the  said  Richard  Boghurst  as  aforesaid,  then,  upon  trust,  that  my 
said  trustees  shall  and  do  stand  possessed  of  and  interested  in  the  said  sum  of  £6000 
three  per  cent,  annuities  and  the  said  residuum  of  my  personal  estate  and  effects,  and 
the  stocks,  funds  and  securities  in  or  upon  which  the  same  shall  be  invested,  in  trust 
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for  all  and  every  the  children  of  the  said  Thomas  Fry  the  elder  and  Elizabeth,  his  nmu  mfe, 
horn  or  hereafter  to  be  born,  equally  to  be  divided  between  them,  share  and  share  alike,  and  to 
be  paid,  assigned  and  transferred  to  them  at  their  several  and  respective  ages  of  twenty-five 
years,  and  to  be  subject  to  the  like  acaiier  and  benefit  of  survivorship  among  all  of  them,  and 
like  descent  to  the  lawful  issue  of  such  of  them  as  shall  die  under  the  said  age  of  twenty-five 
years,  ami  under  the  like  conditions  and  restrictions,  and  with  like  power  to  apply  the  divi- 
dends, interest  and  annual  proceeds  thereof,  in,  for  and  towards  their  respective  maintenance 
and  education,  and,  in  all  other  points  and  respects,  under  and  subject  to  the  same  rules,  regu- 
lati^ms,  conditions  and  restrictions  as  are  hereinbefore  mentioned  and  contained  in  relation  to 
the  several  legacies  hereinbefore  given  and  bequeathed  to  or  in  trust  for  the  said  children 
respectively,  so  far  as  the  same  shall  be  then  applicable  to  this  present  bequest."  The 
will  then  gave  the  testator's  real  estates  to  his  daughter,  Elizabeth  Boghurst,  for  life, 
with  remainder  to  [228]  his  nephew,  Richard  Boghurst,  for  life,  with  remainder  to  the 
children  of  the  latter  as  tenants  in  common  in  fee,  and,  for  want  or  in  default  of  such 
issue,  to  the  testator's  nephew,  John  Boghurst,  for  life,  with  remainder  to  the  trustees, 
in  trust  to  sell  and  to  stand  possessed  of  the  proceeds  upon  the  same  trusts  and  uses,  and 
for  the  use  and  benejil  of  the  same  persons,  in  the  same  proportions,  and  to  pay,  assign,  transfer 
and  dispose  oj  the  same  at  the  same  times  and  in  the  like  manner  as  he  had  thereinbefore  or 
thereinafter  directed  in  respect  to  the  residuum  of  his  personal  estate,  or  such  of  them  as 
were  then  existing  and  capable  of  taking  effect :  and  it  declared  that,  in  case  any 
person  or  persons  to  or  in  trust  for  whom  or  for  whose  benefit  any  devise  or  bequest 
to  take  effect  in  remainder  or  reversion  or  upon  any  contingency  was  made  and  con- 
tained in  the  will  should  sell,  mortgage  or  incumber,  or  treat  or  agree  for  the  selling, 
mortgaging  or  incumbering  his,  her  or  their  right,  title,  estate  or  interest  in  or  to  any 
such  devise  or  bequest,  or  the  benefit  thereof,  or  any  part  thereof,  while  the  same 
should  continue  to  be  in  remainder  or  reversion  or  contingent,  and  before  the  same 
should  take  eflect  in  possession,  then  all  the  devises  and  bequests  thereby  made  to  or 
in  trust  for  such  person  or  persons  should  cease  and  be  void,  as  if  he,  she  or  thev 
were  dead. 

The  testator  made  seven  codicils,  each  of  which  he  directed  to  be  taken  as  part  of 
his  will. 

The  first,  which  was  dated  the  10th  of  February  1810,  after  reciting  that  the 
testator  had  by  his  will  bequeathed  certain  legacies,  stocks  or  sums  of  money  to  or  for 
the  use  or  benefit  of  Thomas  Fry  the  younger,  William  Hough  Fry,  Rebecca  Fry, 
Elizabeth  Ann  Fry,  [229J  Sarah  Fry  and  Frances  Fry,  and  had  authorised  the  trustees 
of  his  will,  during  the  lifetime  and  at  the  desire  of  his  daughter  Elizabeth,  to  pay  the 
same  legacies,  stock  or  sums  of  money,  or  part  thereof,  to  them  the  said  Thomas  Fry 
the  younger,  W.  H.  Fry,  Rebecca  Fry,  Elizabeth  Ann  Fry,  Sarah  Fry  and  Frances 
Fry  respectively,  or  dispose  of  and  apply  the  same  for  their  preferment  or  advance- 
ment in  the  world  before  their  attaining  their  ages  of  twenty-five,  revoked  the 
authority  given  by  the  will,  to  the  trustees,  to  pay  to  Thomas  Fry  the  younger,  William 
Hough  Fry,  Rebecca  Fry,  Elizabeth  Ann  Fry,  Sarah  Fry  and  Frances  Fry,  or  to  apply 
for  their  benefit  the  principal  of  the  legacies  given  to  them  by  the  will  before  those 
legatees  should  attain  their  respective  ages  of  twenty-five  years,  and  directed  that 
their  legacies  should  vest  and  be  payable,  assignable  and  transferable  to  them  as  if  no  such 
authority  were  contained  in  the  will.  The  codicil  then  gave  to  the  trustees  the  sum 
of  £iOO  consols,  upon  trust  to  pay  the  dividends  to  Thomas  Hider,  for  his  life,  in 
addition  to  the  bequests  made  to  or  in  trust  for  him  by  the  will,  and,  after  his  decease, 
upon  trust  to  stand  possessed  of  the  capital  in  trust  for  Rebecca  Fry,  Elizabeth  Ann 
Fry,  Sarah  Fry  and  Frances  Fry,  and  to  assign  and  transfer  the  same  to  them,  in  equal 
parts,  shares  and  proportions,  and  at  the  same  time  and  times,  and  under  the  like  rules, 
regulations,  conditions  and  restrictions,  in  all  respects,  as  were  contained  in  the  will, 
in  relation  to  their  several  and  respective  shares  of  the  £12,000  three  per  cent.  Bank 
annuities  thereby  bequeathed  to  them. 

The  second  codicil,  which  was  dated  the  23d  of  July  1810,  directed  the  trustees 
of  the  will  to  stand  seised  of  certain  parts  of  the  testator's  real  estates  after  the  death 
of  Elizabeth  Boghurst,  to  the  use  of  Thomas  Fry  the  [230]  elder,  and  Elizabeth,  his 
wife,  for  their  lives  and  the  life  of  the  survivor  ;  with  remainder  to  the  use  of  a  trustee 
for  500  years,  and,  subject  thereto,  to  the  use  of  the  eldest  child  of  Thomas  and 
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Elizabeth  Fry  who  should  be  living  at  the  decease  of  his  or  her  surviving  parent,  in 
fee.  The  trusts  of  the  term  of  500  years  were  for  raising  £100  for  each  of  the  younger 
children  of  Thomas  and  Elizabeth  Fry  who  should  be  living  at  the  last-mentioned  time, 
and  paying  the  same  to  them  at  their  ages  of  twenty-one. 

The  third  codicil,  which  was  dated  the  12th  of  August  1813,  gave  to  Elizabeth 
Boghurst  absolutely  all  the  testator's  ready  money,  goods,  chattels  and  personal  estate 
(except  his  capital  stock  and  money  in  the  funds)  subject  to  the  payment  of  his  funeral 
and  testamentary  expenses  and  debts  and  the  legacies  therein  mentioned.  It  then 
devised  certain  parts  of  the  testator's  real  estates  to  the  trustees  (subject  to  the  estate 
for  life  devised  by  the  will,  to  or  in  trust  for  Elizabeth  Boghurst),  to  the  use  of  Thomas 
Fry  the  elder  and  Elizabeth,  his  wife,  for  their  lives,  and  after  their  decease,  in  trust 
to  sell  and  to  stand  possessed  of  the  proceeds,  in  trust  for  all  and  every  of  the  children 
of  Thomas  and  Elizabeth  Fry  begotten  or  to  be  begotten  (except  Thomas,  William 
Hough,  Eebecca,  Elizabeth  Ann,  Sarah  and  Frances  and  their  issue),  as  should  be 
living  at  the  decease  of  the  survivor  of  Thomas  and  Elizabeth  Fry,  and  the  issue  of 
such  of  them  as  should  be  then  dead  leaving  issue,  equally  to  be  divided  between  them, 
per  stirpes,  and  not  jxr  capita,  share  and  share  alike,  and  to  be  paid  to  them  respectively 
as  and  when  they  should  respectively  attain  the  age  of  twenty-one  years,  with  benefit 
of  survivorship  amongst  them  in  case  any  one  or  more  of  them  should  die  under  the 
ace  of  twenty-one  years  [231]  after  the  decease  of  Thomas  and  Elizabeth  Fry  ;  the 
surviving  and  accruing  share  or  shares  to  be  paid  and  divided  in  the  same  manner  and 
at  the  same  age  and  time  as  the  original  shares ;  and  the  income,  in  the  meantime,  to 
be  applied  for  their  maintenance,  education  and  advancement,  if  the  trustees  should 
think  fit. 

The  fourth  codicil,  which  was  dated  the  18th  of  July  1815,  revoked  all  the 
legacies  and  bequests  by  the  will  given  to  or  in  trust  for  William  Hough  Fry,  and 
directed  the  trustees  to  stand  possessed  thereof,  in  trust  for  his  sisters  Rebecca  Fry, 
Elizabeth  Ann  Fry,  Sarah  Fry  and  Frances  Fry,  equally  to  be  divided  between  them, 
share  and  share  alike,  and  to  be  payable,  assignable  and  transferable  to  them  at  the 
same  times,  and  under  the  like  rules,  regulations,  conditions  and  restrictions  as  were 
contained  in  the  will  or  any  former  codicil  thereto,  in  relation  to  their  shares  of  the 
£12,000  consols. 

The  fifth  codicil,  which  was  dated  the  23d  of  December  1815,  after  reciting  that 
the  testator  had,  by  his  will,  given  to  or  in  trust  for  Rebecca  Fry,  Elizabeth  Ann  Fry, 
Sarah  Fry  and  Frances  Fry,  the  sum  of  £1500  consols  apiece,  such  legacies  to 
become  vested  in  and  to  be  paid  and  assigned  to  them  respectively  at  their  respective 
ages  of  twenty-five  years,  or  be  sooner  applied  for  their  preferment  or  advancement, 
and  with  sundry  other  provisions  concerning  the  same,  ratified  and  confirmed  the 
said  bequests  and  the  several  provisions  contained  in  the  will  or  any  former  codicil 
thereto  respecting  the  same ;  and,  after  reciting  that  the  testator  had,  by  his  will  and 
some  former  codicil  or  codicils  thereto,  given  sundry  other  legacies,  stock  or  sums  of 
money  and  shares  and  interest  in  his  property,  to  or  in  trust  for  the  same  persons,  it 
declared  that  all  such  legacies,  stock  or  sums  of  money,  [232]  and  share  or  interest  in 
the  testator's  property  (other  than  the  legacies  of  £1500  stock  apiece),  whether  to 
take  effect  immediately  after  his  decease  or  after  the  extinction  of  any  antecedent 
interests  therein,  should,  after  the  extinction  of  all  such  antecedent  interests,  vest  in 
the  trustees,  in  trust  to  pay  the  income  thereof,  in  equal  fourth  parts,  to  Rebecca  Fry, 
Elizabeth  Ann  Fry,  Sarah  Fry  and  Frances  Fry,  for  their  lives  for  their  separate  use, 
and  after  their  respective  deceases,  upon  trust  to  pay,  assign  and  transfer  the  capital, 
in  equal  fourth  parts,  unto  their  respective  children  who  should  attain  twenty-one, 
being  sons,  or  attain  that  age  or  be  married,  being  daughters,  equally  to  be  divided 
between  them :  and  in  case  any  of  them  should  die  without  leaving  any  such  sons  or 
daughters,  then,  upon  trust,  to  pay  the  income  of  the  fourth  parts  of  those  so  dying 
to  Thomas  Fry  and  Elizabeth,  his  wife,  and  the  survivor  of  them,  and,  after  the 
decease  of  the  survivor,  to  pay,  assign  and  transfer  the  principal  to  all  and  every  the 
fliildren  of  Thomas  Fry  and  Elizabeth,  his  wife,  except  Thomas  Fry  the  younger,  Rebecca 
Fry,  Elizabeth  Ann  Fry,  Sarah  Fry  and  Frances  Fry,  eqiially  to  be  divided  between  them,  if 
more  than  one,  and  if  but  one,  then  the  whole  to  such  one,  and  to  and  for  their,  his  or  her 
own  use  and  uses ;  the  share  or  respective  sJuires  of  such  child  or  children  to  become  a  vested 
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interest  or  vested  interests  in,  and  to  be  paid,  assigned  and  transferred  to  him,  her  or  them 
respedirely,  when  and  as  he,  she  or  they  shmdd  attain  his,  her  or  their  age  or  respective  ages  of 
twenty-five  years ;  provided  that,  in  case  any  one  or  more  of  such  children  of  Thomas 
Fry  and  Elizabeth,  his  wife,  except  as  aforesaid,  should  die  before  their  shares  in  the 
last-mentioned  trust  premises  should  become  vested  and  payable  leaving  issue,  then 
their  shares  should  be  paid,  assigned  and  transferred  to  their  issue  respectively,  as 
soon  as  they  could  give  good  discharges  for  the  same ;  but  [233]  if  any  of  such 
children  should  die  without  leaving  issue  and  under  the  age  of  twenty-five,  then  that 
their  shares  should  go  to  the  survivors  of  them ;  provided  that  the  income  of  the 
expectant  shares  of  minors  under  that  codicil  should  be  applied  for  their  maintenance 
aud  education  until  their  shares  should  become  payable. 

The  sixth  codicil,  which  was  dated  the  22d  of  May  1816,  after  reciting  that  the 
testator  had,  by  his  will  and  the  preceding  codicil,  given  to  or  in  trust  for  Rebecca 
Fry  (who  had  then  become  the  wife  of  Michael  Comport)  £1500  consols,  to  become 
vested  in,  and  to  be  paid,  assigned  and  transferred  to  her  at  her  age  of  twenty-five, 
revoked  that  bequest  and  gave  the  £1500  consols  to  the  trustees,  upou  certain  trusts 
for  the  benefit  of  William  Hough  Fry. 

The  seventh  codicil,  which  was  dated  the  ISth  of  April  1817,  after  reciting  that 
the  testator  had  by  his  will  bequeathed  £3000  consols  to  or  in  trust  for  Thomas  Fry 
the  younger  to  become  vested  in,  and  to  be  paid,  assigned  and  transferred  to  him  at 
his  age  of  twenty-five,  revoked  that  bequest  and  bequeathed  that  sum  to  the  trustees, 
in  trust  to  pay  the  income  of  a  part  of  it  to  Thomas  Fry  the  younger,  and  the  income 
of  the  remainder  to  Thomas  Fry  the  elder,  and  Elizabeth,  his  wife,  and  after  the 
decease  of  those  three  persons,  to  pay,  assign  and  transfer  the  £3000  consols  to  Ann 
Fry,  Mary  Fry,  Charlotte  Fry,  Emily  Fry  and  Charles  Fry,  five  of  the  children  of 
Thomas  Fry  the  elder,  or  such  of  them  as  should  be  living  on  the  happening  of  those 
respective  events,  equally  to  be  divided  between  them. 

The  testator  died  on  the  1st  of  July  1818,  leaving  his  daughter,  Elizabeth 
Boghurst,  his  heir  at  law  and  sole  [234]  next  of  kin.  Thomas  Fry  the  elder  and 
Elizabeth,  his  wife,  had  eleven  children,  namely,  Rebecca,  Elizabeth  Ann,  Thomas, 
William  Hough,  Sarah,  Frances,  Ann,  Mary,  Charlotte,  Emily  and  Charles  ;  eight  of 
them  were  liWng  at  the  date  of  the  will :  the  other  three  were  born  afterwards  ;  and 
all  of  them  survived  the  testator.  Some  of  them  married  after  the  testator's  decease, 
with  the  consent  required  by  the  will,  and  had  issue.  In  1818  the  Plaintiffs  were 
appointed  trustees  of  the  will  and  codicils  in  the  place  of  Philip  and  Richard 
Boghurst.  Those  two  persons  afterwards  died  ;  the  latter  of  them  never  had  any 
issue.  John  Boghurst,  the  other  nephew  of  the  testator,  died  in  1840.  The  testator's 
personal  estate  not  specifically  bequeathed  was  exhausted  in  paying  his  funeral  and 
testamentary  expenses,  debts  and  pecuniary  legacies ;  and  his  real  estates  remained 
unsold. 

Elizabeth  Boghurst  (who  was  the  only  acting  executrix  of  the  will  and  codicils) 
died  on  the  4th  of  May  1820.  By  her  will,  dated  the  10th  of  December  1819,  after 
giving  certain  legacies,  she  bequeathed  all  the  residue  of  her  real  and  personal  estate 
to  Rebecca,  the  wife  of  Michael  Comport,  her  heirs,  executors,  &c.,  and  appointed 
Michael  Comport  and  Francis  Cobb  Austen  her  executors. 

The  bill  was  filed  against  Francis  Cobb  Austen  and  Elizabeth  Fry  (who  had 
survived  her  husband,  Thomas  Fry  the  elder),  and  also  against  the  children  and 
grandchildren  of  the  two  last-named  persons.  It  prayed  that  the  trusts  of  the  will 
might  be  performed  under  the  direction  of  the  Court ;  and  that  the  rights  and 
interests  of  all  parties  under  the  same  might  be  ascertained  and   declared. 

[235]  Mr.  Bethell  and  Mr.  Bird,  for  the  Plaintiffs,  the  trustees  of  the  testator's 
will  and  codicils : — The  questions  to  be  decided  by  the  Court  relate  to  the  legacies  of 
£6000,  £2000,  and  £1000,  to  two  of  the  legacies  of  £3000  given  by  the  will,  and  to 
the  legacy  of  £400  given  by  the  first  codicil ;  and  also  to  the  proceeds  to  arise  from 
the  sale,  directed  by  the  will,  of  that  part  of  the  testator's  real  estates  which  is  not 
comprised  in  any  of  the  codicils. 

The  principal  objects  of  the  testator's  bounty  were  the  children  of  Thomas  Fry 
the  elder  and  Elizabeth,  his  wife.  They  had  eleven  children  ;  eight  of  whom  were 
born  at  the  date  of  the  will,  and  three  afterwards.     All  of  them  attained  the  age  of 
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twenty-five.  The  same  question  afi"ects  all  the  legacies ;  and  that  is  whether  a  gift  to 
children,  as  a  class,  to  vest  in  and  to  be  paid,  assigned  and  transferred  to  them  as 
and  when  they  shall  attain  twenty-five,  is  not  too  remote ;  and,  with  respect  to  the 
proceeds  of  the  sale  of  the  real  estates,  the  question  is  to  whom  they  belong,  that  is, 
what  part  of  the  will  and  codicils  contains  the  disposition  of  the  testator's  residuary 
personal  estate ;  for  he  has  directed  by  his  will  that  the  proceeds  of  the  sale  of  his 
real  estates  shall  go  to  the  same  persons,  and  in  like  manner  as  he  had  thereinbefore  or 
thereinafter  directed  respecting  the  residue  of  his  personal  estate. 

Three  legacies  of  £3000  are  given  by  the  will ;  one  to  Thomas  Fry  the  younger, 
another  to  William  Hough  Fry,  and  the  third  (which  is  not  affected  by  any  of  the 
codicils)  is  given,  in  trust,  after  the  decease  of  the  testator's  daughter,  Elizabeth 
Boghurst,  and  of  Thomas  Fry  the  elder,  and  Elizabeth,  his  wife,  for  all  the  children 
of  Thomas  and  Elizabeth  Fry,  except  Thomas  the  [236]  younger,  William  Hough, 
Kebecca,  Elizabeth  Ann,  Sarah  and  Frances,  equally  to  be  divided  between  them, 
share  and  share  alike,  the  shares  to  become  vested  interests  in  and  to  be  paid, 
assigned  and  transferred  to  them  as  and  when  they  shall  attain  their  respective  ages 
of  twenty-five  years ;  and  provisions  are  made  for  the  events  of  any  of  the  legatees 
dying,  leaving  issue  or  not  leaving  issue,  before  their  shares  become  vested  and 
payable;  and  also  for  their  maintenance  and  education  until  their  shares  become 
payable,  assignable  or  transferable  to  them. 

The  other  legacies  given  by  the  will,  to  which  we  now  proceed  to  call  the 
attention  of  the  Court,  are  affected  by  one  or  more  of  the  codicils.  The  testator,  at 
the  commencement  of  his  will,  disposes  of  a  sum  of  £12,000  consols,  part  of  a  sum 
of  £2.5,000  consols.  He  gives  £3000  apiece  to  Thomas  Fry  the  younger  and 
William  Hough  Fry,  and  £1500  apiece  to  Rebecca,  Elizabeth,  Ann,  Sarah  and 
Frances  Fry,  making,  in  the  whole,  £12,000  consols;  and  he  directs  the  sums  so 
given  to  become  vested  interests  in  and  to  be  paid,  assigned  and  transferred  to  them 
at  their  ages  of  twenty-five.  By  the  fourth  codicil,  he  revokes  the  legacy  of  £3000 
given  to  William  Hough  Fry,  and  gives  that  sum  to  Rebecca,  Elizabeth  Ann,  Sarah 
and  Frances  Fry  equally,  share  and  share  alike,  and  to  be  payable,  assignable  and 
transferable  to  them  at  the  same  times  and  in  like  manner  as  their  shares  of  the 
£12,000  consols.  By  the  fifth  codicil  the  testator  directs  that  all  the  legacies,  stocks 
or  sums  of  money  and  shares  or  interest  in  his  property,  given  to  the  four  last-named 
ladies  (except  their  legacies  of  £1.500  stock)  shall  be  divided  into  equal  fourth  parts, 
and  that  one  of  those  parts  shall  be  in  trust  for  the  separate  use  of  each  of  them  for 
ner  life,  and,  after  her  [237]  death,  for  her  children  ;  and,  if  any  of  them  die  without 
leaving  a  son  who  attains  twenty-one  or  a  daughter  who  attains  that  age  or  marries, 
then  that  her  fourth  part  shall  be  in  trust  for  Thomas  Fry  the  elder  and  Elizabeth, 
his  wife,  for  their  lives  and  the  life  of  the  survivor,  and,  after  the  death  of  the 
survivor,  in  trust  for  all  the  children  of  Thomas  and  Elizabeth  Fry,  except  Thomas 
the  younger,  Rebecca,  Elizabeth  Ann,  Sarah  and  Frances,  equally ;  the  shares  to 
become  vested  interests  in  and  to  be  paid,  assigned  and  transferred  to  them  when 
and  as  they  attain  twenty-five.  That  direction  affects  also  the  interests  of  Rebecca, 
Elizabeth  Ann,  Sarah  and  Frances  Fry,  in  the  £1000  and  £2000  given  by  the  will, 
and  in  the  £400  given  by  the  first  codicil. 

Next,  with  respect  to  the  £6000  consols.  That  sum  is  given,  by  the  will,  after 
the  deaths  of  the  testator's  daughter,  Elizabeth,  and  of  his  nephews,  John  and  Richard 
Boghurst,  and  failure  of  issue  of  Richard,  in  trust  for  all  the  children  of  Thomas  and 
Elizabeth  Fry,  born  or  thereafter  to  be  born,  equally  to  be  divided  between  them, 
and  to  be  paid,  assigned  and  transferred  to  them  at  their  ages  of  twenty-five.  If 
that  trust  is  valid,  the  direction  in  the  fifth  codicil  before  referred  to  will  affect  the 
shares  which  Rebecca,  Elizabeth  Ann,  Sarah  and  Frances  Fry  take  under  it. 

Lastly,  with  respect  to  the  monies  to  arise  from  the  sale  of  the  testator's  real 
estates.  Those  monies  are  given,  by  the  will,  upon  the  same  trusts  and  in  like 
manner  as  the  testator  had  thereinbefore  or  thereinafter  directed  in  respect  of  the 
residuum  of  his  personal  estate.  Now,  in  the  preceding  part  of  his  will,  he  had  given 
the  residue  of  his  personal  estate  in  the  same  manner  as  the  £6000  [238]  consols ; 
but,  by  the  third  codicil  which  he  desires  may  be  taken  as  part  of  his  will,  he  gives 
the  residue  of  his  personal  estate  to  his  daughter ;  for  he  gives  her  all  his  personal 
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estate  (except  his  capital  stock  and  money  in  the  funds),  after  payment  of  his  debts 
funeral  and  testamentary  expenses  and  legacies.  ' 

Mr  Hodgson  and  Mr.  Harwood,  for  Elizabeth  Fry,  Elizabeth  Ann  Simmonds, 
late  Elizabeth  Ann  Fry,  and  her  children,  and  for  Thomas  Fry,  Frances  Fry  Ann 
Wynne,  late  Anu  Fry,  Charlotte  Fry,  Emily  Fry,  and  Charles  Fry,(l)  and  fo'r  the 
personal  representative  of  Mary  Bulmer,  late  Mary  Fry,  deceased. 

The  rule  in  construing  a  will  is  to  strive  to  put  such  an  interpretation  upon  the 
language  of  it  as  will  give  effect  to  the  testator's  intention.  That  rule  was  acted 
upon  in  Butler  v.  Lowe  (ante,  vol.  x.  p.  317).  There  the  bequest  was  to  children  of 
the  testator's  nephews,  begotten  and  to  be  begotten;  and  your  Honor  held  that  the 
M-ords  "  to  be  begotten  "  shewed  only  that  the  testator  contemplated  children  to  be 
born  after  the  date  of  his  will  and  before  his  death ;  and,  consequently,  that  the 
bequest  w^as  good.  It  is  true  that,  in  the  trust  expressed  as  to  the  £3000  in  favour 
of  all  the  children  of  Thomas  and  Elizabeth  Fry  except  the  six  named,  the  testator 
says  that  the  shares  of  those  children  are  to  become  vested  interests  in  and  to  be 
paid  and  assigned  to  them  as  and  when  they  shall  attain  twenty-five.  But  the  word 
"  vested "  is  a  word  of  ambiguous  import ;  it  may  mean  [239]  either  vested  in 
interest  or  vested  in  possession.  In  the  maintenance  clause  the  testator  directs  the 
trustees  to  apply  the  whole  income  of  the  shares  of  the  children  for  their  maintenance 
and  education  in  the  meantime  and  until  their  shares  shall  become  payable,  assignable 
or  transferable  to  them,  omitting  the  word  "vested."  That  clause  is  sufficient  to 
vest  the  interest  in  the  shares.  Doe  v.  JFard  (9  Adol.  &  Ell.  582 ;  see  judgment,  p. 
604.)  [The  Vice-Chancellor.  When  do  you  say  that  the  shares  vested  ?]  At  the 
testator  s  death.  Where  a  bequest  has  been  held  to  be  too  remote,  there  has  been 
either  no  direct  gift  or  no  person  to  answer  the  description  ;  but  those  objections  do 
not  apply  here  ;  and,  besides,  there  is  the  provision  for  maintenance. 

We  now  come  to  the  legacy  of  £6000.  With  respect  to  that  legacy  the  testator 
says :  "  In  trust  for  all  and  every  the  children  of  the  said  Thomas  Fry  the  elder, 
and  Elizabeth,  his  now  wife,  born  or  hereafter  to  be  born,  equally  to  be  divided 
between  them,  share  and  share  alike,  ami  to  be  paid,  assigned  and  transferred  to  them 
at  their  several  and  respective  ages  of  twenty-five  years,  and  to  be  subject  to  the  like 
accruer  and  benefit  of  survivorship  among  all  of  them,  and  like  descent  to  the  lawful 
i.ssue  of  such  of  them  as  shall  die  under  the  said  age  of  twenty-five  years,  and  under 
the  like  conditions  and  restrictions,  and  with  the  like  power  "to  apply  the  dividends, 
interest  and  annual  proceeds  thereof,  in,  for  and  towards  their  respective  maintenance 
and  education,  and  in  all  other  points  and  respects,  under  and  subject  to  the  same 
rules,  regulations,  conditions  and  restrictions  as  are  hereinbefore  mentioned  and 
contained  in  relation  to  the  several  legacies  hereinbefore  given  and  [240]  bequeathed 
to  or  in  trust  for  the  said  children  respectively,  so  far  as  the  same  shall  be  then 
applicable  to  this  present  bequest."  The  testator,  therefore,  means  to  put  the  £6000 
upon  the  same  footing  as  the  £3000,  but  he  does  not  say  a  word  about  vesting; 
therefore,  the  irresistible  conclusion  is  that  he  meant  to  postpone  the  enjoyment  and 
not  the  vesting  of  the  shares.  The  maintenance  clause,  too,  is  in  that  as  well  as  the 
other  gifts. 

Again,  the  testator  in  a  subsequent  part  of  his  will  provides  that,  in  case  any 
person  to  or  in  trust  for  whom  or  for  whose  benefit  any  devise  or  bequest  to  take 
effect  in  remainder  or  reversion,  or  upon  any  contingency,  is  contained  in  his  will, 
shall  sell,  mortgage  or  incumber  his  or  her  right,  title  or  interest  in  or  to  any  such 
devise  or  bequest,  while  the  same  continues  to  be  in  remainder,  reversion  or  contingent, 
and  before  the  same  shall  take  effect  in  possession,  then  and  from  thenceforth  all  the 
devises  and  bequests  to  or  in  trust  for  such  person  shall  cease,  determine  and  be 
void,  as  if  he  or  she  were  dead.  That  proviso  evidently  shews  that  the  testator 
contemplated  that  the  shares  of  the  children  would  vest  in  interest  before  they  vested 
in  possession  :  and  that,  in  the  meantime,  the  children  might  disappoint  his  intention 
by  selling,  mortgaging  or  incumbering  their  shares  ;  which  they  could  not  do  unless 

(1)  Charlotte,  Emily  and  Charles  were  born  after  the  date  of  the  will,  but  in  the 
testator's  lifetime. 
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their  shares  were  vesterl  in  interest.  This  restraint  on  alienation,  coupled  with  the 
provision  for  maintenance  and  the  words  "to  be  paid,  assigned  and  transferred," 
prove  irresistibly  that  the  testator,  when  he  used  the  word  "  vested,"  meant  vested 
in  possession. 

In  the  third  codicil,  where  the  testator  disposes  of  the  proceeds  of  the  sale  of  part 
of  his  real  estates  in  favour  [241]  of  the  children  of  Thomas  and  Elizabeth  Fry 
(except  the  six  named),  ivho  should  he  living  at  the  decease  of  the  survivor  of  Thomas 
and  Elizabeth  Fry,  he  fixes  the  age  of  twenty-one  as  the  time  of  payment.  This 
shews  that  he  knew  that  he  must  keep  within  the  line  of  perpetuity  when  the  gift 
was  to  be  suspended.  So  also  in  the  fifth  codicil,  where  the  parties  who  are  to  take 
the  fourth  shares  of  his  daughters  at  their  deaths  are  persons  who  are  to  come  into 
esse  at  a  future  period,  he  fixes  the  age  of  twenty-one  years  as  the  time  at  which  they 
are  to  become  entitled. 

The  distinctions  which  were  formerly  made  between  the  words  "at,  when  and  if," 
are  now  all  given  up,  and  the  Court  will  go  as  far  as  it  can  to  hold  legacies  to  be 
vested.  If  they  are  given  at  a  future  time,  with  maintenance  in  the  meantime,  all 
that  is  suspended  is  the  enjoyment.  1  Roper  on  Legacies,  p.  494 ;  Fonereau  v. 
Fonereau  (3  Atk.  645) ;  Hoath  v.  Hoath  (2  Bro.  C.  C.  3)  ;  Walcott  v.  Hall  {Ibid.  305)  ; 
Lam  V.  Goudge  (9  Ves.  225);  Dodson  v.  Hat/  (3  Bro.  C.  C.  404,  Belt's  edit.). 

In  this  case,  the  words  in  which  the  children  of  Thomas  and  Elizabeth  Fry  (except 
the  six  named)  are  de.scribed  are  very  ambiguous  :  they  may  mean  either  children 
living  at  the  death,  or  children  born  after  the  death  of  the  testator.  In  the  one  case 
they  take  vested  interests  at  the  death  of  the  testator,  and  in  the  other  the  provision 
for  maintenance  makes  them  take  vested  interests  on  their  births.  In  Leake  v.  Robinson 
(2  Mer.  363)  (which  will  probably  be  cited  by  Mrs.  Comport's  counsel)  the  gift  was 
to  such  child  or  children  as  should  [242]  attain  twenty-five  :  consequently  no  persons 
answered  the  description  until  they  attained  twenty-five.  In  this  case,  however,  the 
words  may  be  satisfied  by  holding  that  they  comprise  such  children  only  as  should 
be  born  at  the  testator's  death.  In  Leake  v.  Bobinson,  too,  there  was,  as  Lord 
Denman,  C.J.,  observes  in  Doe  v.  fFard,  no  direct  gift,  but  only  a  direction  to  the 
trustees  to  pay  after  the  happening  of  the  event.  But  here  there  is  a  direct  gift  to 
the  children.  In  Bull  v.  Pritchard  (1  Russ.  213)  also,  the  individuals  who  were  to 
take  could  not  be  ascertained  until  they  attained  twenty-three.  That  case,  however, 
has  been  considered  as  an  unsound  authority.  The  case  of  Bland  v.  IVilliams  (3  Myl. 
&  Keen,  411),  in  which  Sir  J.  Leach,  M.R.,  disapproves  of  Bull  v.  Pritchard,  is  an 
authority  in  our  favour.  For  in  this,  as  well  as  in  that  case,  the  shares  in  many 
instances  are  not  given  over,  simply  on  the  children  dying  under  twenty-five,  but  on 
their  dying  under  twenty-five  without  leaving  issue :  and  as  Mr.  Justice  Patteson 
observed,  in  Doe  v.  JFard  (9  Adol.  &  Ell.  604),  that  is  the  key  to  all  the  cases  except 
Bull  V.  Pritchard :  it  was  the  ground  upon  which  Sir  John  Leach  decided  in  Bland  v. 
IFilliams. 

Mr.  Sharpe,  for  William  Hough  Fry  and  Sarah  Grabham,  late  Sarah  Fry,  and  her 
children.  The  ultimate  trust  declared  of  the  £3000  by  the  will  is  for  all  the  children 
of  Thomas  and  Elizabeth  Fry,  except  the  six  eldest ;  therefore  William  Hough  and 
Sarah  are  excluded  from  the  benefit  of  that  trust :  and  all  that  I  have  to  contend  for 
relates  to  the  ,£6000  and  the  proceeds  of  the  sale  of  the  real  estates  directed  to  be 
sold  by  the  will,  which  are  not  comprised  in  any  [243]  of  the  codicils.  Those 
proceeds  are  directed  by  the  will  to  be  held  upon  the  same  trusts  as  the  testator  had 
thereinbefore  or  thereinafter  directed  in  respect  of  the  residuum  of  his  personal 
estate.  The  expression  "thereinbefore  or  thereinafter"  is  equivalent  to  "therein," 
and  the  only  disposition  of  the  residuary  personal  estate  which  is  contained  in  the 
will  is  the  same  as  the  disposition  of  the  £6000.  The  testator  directs  his  trustees  to 
stand  possessed  of  that  sum  and  the  residuum  of  his  personal  estate  and  eflFects,  in 
trust  for  all  the  children  of  Thomas  Fry  and  Elizabeth  his  wife,  born  or  thereafter 
to  be  born,  equally  to  be  divided  between  them,  share  and  share  alike.  So  that  there 
is  a  direct  absolute  gift  in  the  fir.st  instance  to  the  children  :  and  it  is  the  payment, 
not  the  vesting  of  the  shares,  that  is  postponed  until  they  attain  twenty-five.  This 
case,  therefore,  differs  very  materially  from  Leake  v.  liubinson  :  for  in  that  case  there 
was  no  gift  to  the  children,  except  on  their  attaining  twenty-five.     Here  too  the 


12  SIM.  2«.  COMPORT    V.    AUSTEN  1125 

whole  income  of  the  shares  is  directed  to  be  applied   for  the  maintenance  of  the 
children  until  the  time  of  payment  arrives. 

It  will,  however,  be  said  that,  as  the  testator  has  directed  that  the  shares  of  the 
£6000  and  of  the  residue  shall  be  subject  to  the  like  accruer  and  benefit  of  survivorship 
among  the  children,  and  the  like  descent  to  the  lawful  issue  of  such  of  them  as  shall 
die  under  twent_v-five,  and  under  the  like  conditions  and  restrictions,  and  in  all  other 
points  and  respects,  under  and  subject  to  the  same  rules,  regulations,  conditions  and 
restrictions  as  were  before  mentioned  and  contained  in  relation  to  the  several  legacies 
thereinbefore  given  and  bequeathed  to  or  in  trust  for  the  said  children,  as  far  as  the 
same  shall  be  applicable  to  that  bequest,  and  as  the  shares  of  the  £3000  are  to  become 
vested  interests  in  the  children  as  [244]  and  when  they  shall  attain  twenty-five  and 
not  before,  therefore  their  shares  of  the  £6000  and  of  the  residue  are  not  to  become 
vested  interests  in  them  until  they  attain  twenty-five.  But,  where  a  bequest  is  good 
as  it  stands,  the  Court  will  not  import  into  it  words  which  will  have  the  effect  of  making 
it  void.  Where  a  testator  gives  a  legacy  in  a  particular  way,  and  says  that  it  shall  be 
subject  to  the  same  rules,  regulations,  conditions  and  restrictions  as  he  had  before 
mentioned  in  relation  to  certain  other  legacies,  he  means  nothing  more  than  that  it 
shall  be  subject  to  such  of  those  rules,  &c.,  as  are  not  inconsistent  with  the  prior  gift. 
[The  Vice-Chanxellor.  Are  not  the  legacies  given  to  William  Hough  Fry  revoked 
by  the  fourth  codicil  ?]     Yes.     My  argument  applies  to  Sarah  only. 

The  next  question  is,  how  far  the  gift  in  question  is  affected  by  the  first  codicil  ? 
The  testator  says  :  "  Whereas  I  have,  in  and  by  my  said  will,  given  and  bequeathed 
certain  legacies,  stock  or  sums  of  money  to  or  for  the  use  or  benefit  of  Thomas  Fry 
the  younger,  William  Hough  Fry,  Rebecca  Fry,  Elizabeth  Ann  Fr\',  Sarah  Fry  and 
Frances  Fry,  and  have  authorised  and  empowered  the  trustees  of  my  said  will,  during 
the  lifetime  and  at  the  desire  of  my  daughter  Elizabeth,  to  pay  the  same  legacies, 
stock  or  sums  of  money  or  part  thereof  to  the  said  Thomas  Fry  the  younger,  William 
Hough  Fry,  Rebecca  Fry,  Elizabeth  Ann  Fry,  Sarah  Fry  and  Frances  Fry,  or  dispose 
of  and  apply  the  same  for  their  preferment  or  advancement  in  the  world  before  their 
attaining  their  ages  of  twenty-five  years :  now  I  do  hereby  revoke  and  declare  null 
and  void  the  power  and  authority  so  given,  by  my  said  will,  to  my  said  trustees  to 
pay,  dispose  of  or  apply  the  principal  of  the  said  legacies  or  any  part  thereof  before 
the  said  legatees  [245]  shall  attain  their  ages  of  25  years ;  and  do  declare  and  direct 
that  the  said  legacies  shall  vest  and  be  payable,  assignable  and  transferable  to  the 
said  legatees  as  if  no  such  power  or  authority  were  therein  contained."  Those  words, 
however,  do  not  import  the  word  "  vest "  into  the  gift  of  the  £6000  in  the  will.  The 
only  effect  of  the  direction  in  the  codicil  is  to  take  away  from  the  trustees  the  power 
of  advancing  to  the  children  any  part  of  the  capital  of  their  shares  during  the  lifetime 
of  Elizabeth  Boghurst,  leaving  the  capital  to  vest  as  it  would  have  done  under  the 
will,  that  is,  on  the  death  of  the  testator. 

Mr.  Knight  Bruce,  Mr.  Jacob  and  Mr.  Lee  appeared  for  Rebecca  Comport :  but 

The  Vice-Chancellor  [Sir  L.  Shadwell],  without  hearing  them,  said :  The 
question  whether  the  gifts  of  the  £.3000  and  the  £6000  are  good  gifts  appears  to  me 
to  be  plain. 

The  general  mode  which  the  testator  has  adopted  in  disposing  of  his  property  is 
this :  First,  he  speaks  of  having  the  sum  of  £25,000  consols.  Then  he  takes  up  a 
portion  of  it,  and  gives  that  in  certain  shares  among  the  six  children,  that  is,  the  two 
eldest  sons  and  the  four  eldest  daughters,  which,  altogether,  amount  to  £12,000  ;  and 
he  says,  after  he  has  divided  the  £12,000  into  certain  shares,  "making  in  the  whole 
the  said  sum  of  £12,000  stock:  such  several  and  respective  sums  to  become  vested 
interest  in  them:"  then  he  names  the  six  children,  "and  to  be  paid,  assigned  and 
transferred  to  them,  respectively,  at  their  respective  ages  of  twenty -five  years."  And 
then  he  says  that,  in  case  any  one  or  more  of  those  six  children  shall  depart  this  life 
before  his,  her  or  their  legacy  or  legacies  shall,  pursuant  to  the  trusts  of  his  [246] 
will,  become  vested  and  payable,  then  his,  her  or  their  legacy  or  legacies  shall  go  to 
his,  her  or  their  respective  issue.  Then  he  says  that  the  trustees  shall,  in  the  mean- 
time and  until  the  respective  legacies  or  shares  of  the  six  children  shall  become 
payable,  assignable  or  transferable  to  them,  pay,  apply  and  dispose  of  the  dividends 
for  their  maintenance.     Now,  primd  facie,  he  has  expressly  directed,  in  positive  words, 
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that  the  legacies  shall  become  vested  interests  in  and  be  paid,  assigned  and  transferred 
to  them  at  the  age  of  twenty-five  years.  A  legacy  cannot  vest  at  two  different  times ; 
when  it  has  once  vested,  it  is  vested  for  ever ;  and  here  the  testator  has,  in  the  most 
express  terms,  said  when  the  shares  of  these  six  children  in  the  £12,000  shall  vest 
in  them,  and  he  has  made  an  express  proviso  for  their  shares  going  over  in  the  event 
of  their  dying  before  their  shares  became  vested  and  payable.  Then,  when  he  makes 
a  provision  for  the  maintenance  of  the  children  and  points  out  the  time  during  which 
the  maintenance  shall  be  payable  by  the  expression,  "until  the  legacies  or  shares 
shall  become  payable,  assignable  or  transferable,"  I  must,  of  necessity,  take  it  that  he 
is  speaking  of  the  time  until  they  shall  become  vested  ;  because  he  has  before  identified 
the  paying,  the  transfer  and  the  assignment  with  the  vesting.  I  admit,  if  there  was 
anything  in  the  will  which  could  control  that,  it  ought  to  be  taken  into  consideration  ; 
but  I  must  say,  so  far  from  there  being  anything  to  control  it,  it  rather  appears  to 
me  that  it  is  confirmed  by  what  I  shall  hereafter  point  out. 

Then  the  testator  proceeds  to  make  a  division  of  the  £11,000  consols;  and  he 
divides  that  sum  in  this  way  :  he  gives  a  sum  of  £3000  consols  to  the  children  other 
than  the  six  eldest :  he  gives  the  sum  of  £2000  to  the  [247]  four  eldest  daughters, 
and  the  residue  of  the  £11,000,  which  is  £6000,  to  all  the  children. 

With  respect  to  the  £3000  he  says:  "In  trust  for  all  and  every  the  child  and 
children  of  Thomas  Fry  the  elder  and  Elizabeth,  his  wife,  other  than  and  except  the 
said  Thomas  Fry  the  younger,  &c.,  if  more  than  one,  to  be  equally  divided  between 
them,  share  and  share  alike,  the  share  or  respective  shares  of  such  child  or  children 
to  become  vested  interests  in,  and  to  be  paid,  assigned  and  transferred  to  them, 
respectively,  as  and  when  they  shall  attain  their  respective  ages  of  twenty-five  years." 
And  then  there  is  a  proviso,  giving  the  shares  over  in  case  the  legatees  die  before 
their  shares  became  vested  and  payable,  in  exactly  the  same  language  as  he  had  used 
in  the  similar  proviso  with  regard  to  the  shares  of  the  £12,000.  The  testator  then 
says  that  the  trustees  shall,  "  in  the  meantime  and  until  the  respective  shares  of  the 
said  child  or  children  of  and  in  the  said  sum  of  £3000  shall  become  payable,  assignable 
or  transferable,  pa}',  apply  and  dispose  of  the  dividends,  interest  and  annual  produce 
thereof  for  their  maintenance,"  in  the  same  language  as  is  before  used  with  respect 
to  the  shares  of  the  £12,000.  Then  he  gives  the  £2000  to  the  trustees,  in  trust  for 
the  four  eldest  daughters,  "equally  to  be  divided  between  them,  share  and  share 
alike,  and  to  be  paid,  assigned  and  transferred  " — there  the  word  "  vested,"  is  not 
used — "  to  them  in  like  manner,  and  at  the  same  time  and  times,  and  to  be  subject  to 
the  like  accruer  and  benefit  of  survivorship  among  them,  &c.,  &c.,  and  under  the 
like  provisions  and  restrictions,  and  with  the  like  power  to  apply  the  dividends  thereof 
for  and  towards  their  respective  maintenance  and  education,  and.  in  all  other  points 
and  respects,  under  and  subject  to  the  same  [248]  rules,  regulations,  conditions  and 
restrictions  as  are  hereinbefore  mentioned  and  contained  in  relation  to  the  said  sum 
of  £12,000  hereinbefore  given  and  bequeathed  to  or  in  trust  for  the  said  Thomas  Fry 
the  younger,  &c.,  so  far  as  the  same  shall  be  applicable  to  this  present  bequest."  Now 
the  £12,000  is  given  so  that  it  shall  become  vested  in  the  legatees  when  they  attain 
the  age  of  twenty-five  years. 

Next,  with  respect  to  the  £6000  consols.  After  having  made  a  gift  of  some 
preceding  life  interests,  he  says,  "and,  from  and  after  the  decease  of  the  survivor 
of  them,  my  said  daughter  and  nephews,  then  upon  trust  that  my  trustees  shall  and 
do  stand  possessed  of  and  interested  in  the  said  sum  of  £6000  and  the  said  residuum 
of  my  personal  estate,  in  trust  for  all  and  every  the  children  of  the  said  Thomas  Fry 
the  elder,  and  Elizabeth,  his  now  wife,  born  or  hereafter  to  be  born,  equally  to  be 
divided  between  them,  share  and  share  alike,  and  to  be  paid,  assigned  and  transferred 
to  them  at  their  several  and  respective  ages  of  twenty-five  years."  Now  it  is  quite 
plain,  upon  the  face  of  this  trust,  that  the  testator  meant  it  to  include  all  the  children, 
that  is,  those  who  were  then  alive  and  those  who  might  thereafter  be  born,  whether 
they  should  be  born  in  the  lifetime  of  the  testator  or  not.  In  a  preceding  part  of 
his  will  he  has  made  an  express  distinction  between  the  living  children  and  the  future 
children  ;  and,  here,  he  means  to  blend  them  altogether,  and  give  an  interest  in  the 
£6000,  both  to  living  children  and  to  future  children  whenever  born.  Then  he  says, 
"  to  be  paid,  assigned  and  transferred  to  them  at  their  several  and  respective  ages  of 
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twenty-five  years,  and  to  be  subject  to  the  like  accruer  and  benefit  of  survivorship  amono- 
all  of  them,  and  like  descent,  &c.,  &c.,  and  with  the  like  power  to  [249]  apply  the 
dividends,  interest  and  annual  proceeds  thereof,  in,  for  and  towards  their  respective 
maintenance  and  education,  and,  in  all  other  points  and  respects,  under  and  subject 
to  the  same  rules,  regulations,  conditions,  and  restrictions  as  are  hereinbefore  mentioned 
and  contained  in  relation  to  the  several  legacies  hereinbefore  given  and  bequeathed  to 
or  in  trust  for  the  said  children  respectively,  so  far  as  the  same  shall  be  then  applicable 
to  this  present  bequest."  In  my  opinion,  those  very  words  of  reference  do  make  the 
children,  who  were  to  be  the  participants  in  the  £6000,  take  precisely  in  the  same 
manner  as  those  persons  were  to  take  who  were  to  take  shares  in  the  £12,000  and 
in  the  £3000. 

If  there  were  any  doubt  upon  that  point,  the  language  of  the  first  codicil  has  put 
it  beyond  dispute  ;  because  the  testator  says  :  "  "Whereas  I  have,  in  and  by  my  will, 
given  and  bequeathed  certain  legacies,  stock  or  sums  of  money  for  the  use  or  benefit 
of  Thomas  Fry  the  younger,  William  Hough  Fry,  Rebecca  Fry,  Elizabeth  Ann  Fry, 
Sarah  Fry  and  Frances  Fry  " — which  includes  everything  the  six  eldest  children  are 
to  take,  either  where  legacies  are  given  to  them  exclusively  of  the  others,  or  where 
legacies  are  given  to  them  in  community  with  the  after-born  children — "and  have 
authorized  and  empowered  the  trustees  of  my  will,  during  the  lifetime  and  at  the 
desire  of  my  daughter,  Elizabeth,  to  pay  the  said  legacies,  stock  or  sums  of  money, 
or  part  thereof,  to  the  said  Thomas  Frv  the  younger,  &c.,  or  dispose  of  and  apply 
the  same  for  their  preferment  or  advancement  in  the  world,  before  their  attaining 
their  respective  ages  of  twenty-five  years :  now  I  do  hereby  revoke  and  declare  null 
and  void  the  power  and  authority  so  given,  by  ray  said  will,  to  my  said  trustees  to  [250] 
pay,  dispose  of  or  apply  the  principal  of  the  said  legacies,  or  any  part  thereof,  before 
the  said  legatees  shall  attain  their  respective  ages  of  twenty-five  years,  and  do  declare 
and  direct  that  the  said  legacies  shall  vest  and  be  payable,  assignable  and  transferable 
to  the  said  legatees  respectively,  as  if  no  such  power  or  authority  were  therein  con- 
tained." There  the  testator  blends  together,  as  constituting  the  same  fact,  the  vesting, 
the  paying,  the  assigning  and  the  transferring ;  and  he  does  that  with  respect  to 
everything  which  those  children  might  take  by  way  of  legacy.  It  is  therefore 
language  which  expressly  applies  to  the  gift  of  the  £6000,  as  well  as  to  the  gifts 
of  the  £2000,  the  £3000  and  the  £12,000  :  and  the  same  observation  may  be  made 
with  regard  to  the  language  of  the  fifth  codicil.  Therefore  he  has  shewn  most  clearly 
that,  though  he  has  not  used  the  term  "vested"  in  the  bequest  of  the  £6000  among 
all  the  children,  yet  that  he  intended  that  the  words  "  pay,  assign  and  transfer,"  which 
are  found  in  the  bequest  of  the  £6000,  should  be  taken  to  denote  the  time  of  vesting. 
All  the  children  to  whom  the  £6000  was  given  weie  to  take  in  the  same  manner ; 
consequently  the  irresistible  conclusion  is  that,  with  respect  to  that  bequest,  the 
children  were  to  take  so  as  that  their  shares  should  vest  in  them  at  twenty-five. 

Then,  if  their  shares  were  to  vest  in  them  at  twenty-five,  and  the  members  of  the 
class  who  were  to  take  would  not,  of  necessity  and  at  all  events,  come  into  esse 
during  a  life  in  being,  the  vesting  is  made  to  depend  upon  an  event  which  would  not 
necessarily  happen  within  a  life  in  being  and  twenty -one  years  afterwards.  Conse- 
quently this  legacy  falls  precisely  within  the  scope  of  Sir  William  Grant's  decision  in 
Leake  v.  Eobinson. "  It  is  impossible  to  separate  children  who  might  [251]  afterwards 
come  into  esse  from  those  who  were  already  in  existence. 

I  think,  therefore,  that  the  legacy  of  £6000  as  well  as  the  legacy  of  £3000  is 
void  for  remoteness.(l) 

Declare  that  the  trusts  expressed  in  the  will,  concerning  the  £3000  consols,  part 


(1)  His  Honor  did  not  pronounce  any  express  decision  upon  the  question  respect- 
ing the  proceeds  of  the  sale  of  the  real  estates  not  comprised  in  the  codicils.  If 
those  proceeds  passed  bv  the  third  codicil,  Elizabeth  Boghurst  was  entitled  to  them 
under  that  codicil ;  but  if  the  trusts  declared  of  them  by  the  will  were  not  affected 
by  the  third  codicil,  it  may  be  inferred  from  His  Honor's  judgment  that  those  trusts 
were  void  for  remoteness,  and,  consequently,  Elizabeth  Boghurst  was  entitled  to  them 
as  the  testator's  heir.     See  the  extract  from  the  decree  above. 


1128  STRICKLAND   V.    STRICKLAND  12  SIM.  252. 

of  the  £11,000  consols  therein  mentioned,  which  were  intended  to  take  effect  after 
the  decease  of  the  survivor  of  Elizabeth  Boghurst,  Thomas  Fry  the  elder,  and  the 
said  Defendant,  Elizabeth  Fry,  are  void  for  remoteness,  and  that  the  Defendant, 
Rebecca  Comport,  is  entitled  to  the  said  sum  of  £3000  consols,  as  residuary  legatee  of 
Elizabeth  Boghurst  and  her  sole  next  of  kin,  subject  only  to  the  life. interest  therein 
of  the  Defendant,  Elizabeth  Fry  :  Declare  that  the  trusts  expressed  in  the  will,  con- 
cerning the  £6000  consols,  which  were  intended  to  take  effect  after  the  decease  of 
the  survivor  of  Elizabeth  Boghurst  and  of  the  testator's  nephews,  John  and  Eichard 
Boghurst,  and  after  the  failure  of  issue  of  the  said  Richard  Boghurst,  are  void  for 
remoteness,  and  that  the  Defendant,  Rebecca  Comport,  is  entitled  to  the  said  sum  of 
£6000  consols,  as  residuary  legatee  and  sole  next  of  kin  of  Elizabeth  Boghurst : 
Declare  the  trusts  expressed  in  the  codicil  [252]  of  the  23d  of  December  1815  (the 
fifth  codicil),  in  favour  of  the  children  of  Thomas  Fry  the  elder,  and  Elizabeth,  his 
wife,  except  Thomas  Fry,  Rebecca  Fry,  Elizabeth  Ann  Fry,  Sarah  Fry  and  Frances 
Fry,  concerning  the  fourth  share  or  shares  in  the  said  codicil  mentioned  of  and  in 
£3000  consols,  part  of  £12,000  like  annuities  originally  given  to  William  Hough  Fry, 
and  of  and  in  the  £1000  consols  and  the  £2000  consols  respectively  bequeathed,  by 
the  said  testator's  will,  and  of  and  in  £400  consols  bequeathed  by  the  codicil,  dated 
the  ISth  of  July  1815  (10th  February  1810,  qii.),  are  void  for  remoteness,  and  that 
Rebecca  Comport  is  entitled  thereto  as  residuary  legatee  and  sole  next  of  kin  of 
Elizabeth  Boghurst,  subject  to  the  prior  trusts  and  interests  therein  declared  by  the 
last-mentioned  codicil :  Declare  that  the  trusts  expressed  in  the  will,  concerning  the 
monies  to  arise  by  sale  of  such  of  the  testator's  real  estates  devised  by  his  will  as  are 
not  comprised  in  the  codicils  of  the  12th  of  August  1813  (the  third)  and  the  18th  of 
April  1817  (the  seventh),  are  void  for  remoteness,  and  that  the  Defendant,  Rebecca 
Comport,  as  the  devisee  named  in  the  will  of  Elizabeth  Boghurst,  the  only  child  and 
heir  at  law  of  the  said  testator,  is  entitled  to  such  real  estates  and  to  the  rents  and 
profits  thereof  accrued  since  the  decease  of  the  said  John  Boghurst :  Order  the 
Plaintiffs  to  convey  the  said  estates  to  the  said  Rebecca  Comport :  Declare  that  the 
real  estates  comprised  in  the  codicil  of  the  12th  of  August  1813,  and  in  the  codicil 
of  the  18th  of  April  1817,  are  subject  to  the  trusts  thereof  declared  by  the  said 
codicils  respectively.(l) 


[253]    Strickland  v.  Strickland.    June  10,  15,  1841. 
Plea.     Pleading. 

A  bill  by  legatees  stated  that  A.  and  B.  (the  executors  named  in  the  will)  proved  it : 
that  B.  afterwards  died,  having  appointed  A.  his  executor,  and  A.  proved  B.'s  will. 
The  Plaintiffs  then  filed  a  bill  of  revivor  and  supplement  against  A.,  stating  that 
the  statement  in  the  original  bill,  that  A.  had  proved  the  first  testator's  will,  was 
incorrect,  and  that  B.  alone  had  proved  it :  that  A.,  by  proving  B.'s  will,  had 
become  the  personal  representative  of  the  first  testator  as  well  as  of  B.,  and  that  he 
had  possessed  certain  of  the  effects  of  that  testator.  A.  put  in  a  plea  to  the  bill  of 
revivor  and  supplement,  stating  that  he  had  never  intermeddled  with  the  original 
testator's  estate,  and  that  in  B.'s  lifetime  and  also  since  his  death  he  had  renounced 
probate  of  the  testator's  will,  and  that,  therefore,  the  testator's  personal  representa- 
tive was  not  a  party  to  the  suit.  Held,  that  the  plea  was  not  double  ;  the  averment 
that  A.  had  never  intermeddled  with  the  testator's  estate  being  necessary  in  order 
to  meet  the  allegation  in  the  bill  that  he  had  possessed  certain  of  the  testator's 
effects,  and  that  averment  and  the  other  contents  of  the  plea,  amounting  only  to 
this,  namely,  that  the  character  of  executor  of  the  first  testator  was  never  in  A. 

An  incorrect  statement  in  an  original  bill  is  not  displaced  by  a  statement  to  the  con- 
trary in  a  bill  of  revivor  and  supplement,  filed  by  the  Plaintiffs  in  the  suit.  The 
incorrect  statement  ought  to  be  struck  out  of  the  original  bill  by  amendment. 

(1)  See  Elliott  v.  Elliott,  post,  p.  276. 
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A  bill  of  revivor  and  supplement  in  this  suit  stated  that,  on  the  21st  of  May  1838 
the  Plaintiffs  filed  their  onginal  bill,  which  was  afterwards  amended,  and  which  when 
so  amended  was  against  Sir  George  Strickland,  Bart.,  Eiistachius  Strickland  and 
Charles  W  illiam  Strickland  :  and  that  it  stated  that  Sir  William  Strickland  deceased 
by  his  will,  dated  the  16th  of  October  1833,  gave  and  bequeathed  divers  lec^acies  and' 
amongst  others,  he  left  to  his  brother,  the  Plaintiff  Henry  Eustacbius  Strickland' 
£100,  and  to  his,  the  testator's  granddaughter,  the  Plaintiff  Frances  Strickland  £500  ■ 
and  appointed  his  sons,  the  Defendants  Sir  George  Strickland  and  Eustachius' Strick- 
land, executors  of  his  will  :  that  the  tesUtor  died  on  the  8th  of  January  1834  ;  and 
soon  after  his  decease  his  will  was  proved  by  the  said  Defendants,  Sir  George  Strick- 
land and  Eustachius  Strickland,  in  the  proper  Ecclesiastical  Court,  and  that  they 
[254]  possessed  themselves  of  his  personal  estate  and  effects  to  a  considerable  amouiit 
and  more  than  sufficient  for  the  payment  of  his  funeral  and  testamentary  expenses 
and  the  legacies  given  by  his  will  :  and  that  it  was  thereby  prayed  that  an  account 
might  be  taken,  under  the  direction  and  decree  of  the  Court,  of  what  was  due  to  the 
Plaintiffs  respectively,  for  principal  and  interest,  in  respect  of  their  legacies  of  £100 
and  £500  ;  and  that  the  Defendants,  Sir  George  and  Eustachius  Strickland,  might  be 
decreed  to  pay  what  should  be  found  due,  on  the  taking  of  such  account,  to  the'piain- 
tiffs  respectively,  out  of  the  personal  estate  of  the  testator.  Sir  William  Strickland  ; 
and  that,  in  case  the  Defendants,  Sir  George  and  Eustachius  Strickland,  .should  not 
admit  a.ssets  of  the  said  testator  come  to  their  hands  sufficient  to  answer  and  pay 
what  should  be  found  due  and  coming  to  the  Plaintiffs  respectively  in  respect  of  theiV 
said  legacies,  then  that  an  account  might  be  taken,  under  the  like  direction  and 
decree,  of  the  personal  estate  and  effects  of  the  said  testator  possessed  by  or  come  to 
the  hands  of  the  Defendants,  Sir  George  Strickland  and  Eustachius  Strickland,  or 
either  of  them,  or  to  the  hands  of  any  other  person  or  persons  by  or  for  their  or  either 
of  their  order  or  use,  and  of  their  application  thereof. 

The  bill  of  reWvor  and  supplement  then  stated  that  the  Defendants  duly  appeared 
and  put  in  their  answers  to  the  original  bill :  that  the  statement  therein,  that  the 
Defendant  Sir  G«orge  Strickland  proved  the  testator's  will,  was  incorrect,  Eustachius 
Strickland  having  alone  proved  the  same  :  that  before  any  further  proceedings  were 
had  in  the  original  suit,  and  on  the  4th  of  May  then  last,  Eustachius  Strickland  died, 
having  made  his  will,  dated  the  15th  of  February  1837,  whereof  he  appointed  [255] 
his  brother,  Sir  George,  sole  executor  ;  who,  soon  after  the  decease  of  Eustachius, 
duly  proved  his  will  in  the  proper  Ecclesiastical  Court,  and  thereby  became  and  then 
was  the  legal  personal  representative  of  Eustachius  and  also  of  Sir  William  Strickland. 
The  bill  then  stated,  by  way  of  supplement,  that  Sir  George  had,  since  the  decease  of 
Eustachius  Strickland,  possessed  his  personal  estate  and  effects  to  a  considerable 
amount  and  more  than  sufficient  for  the  payment  of  all  his  funeral  and  testamentary 
expenses  and  just  debts,  and,  particularly,  the  amount  which  was  coming  from  his 
estate  as  the  executor  of  Sir  William  Strickland  ;  and  had  also  possessed  certain  of 
the  effects  of  Sir  William  to  a  very  considerable  amount:  and  that  the  Plaintiffs  were 
advised  that  the  suit  and  proceedings  had  become  abated  by  the  death  of  Eustachius 
Strickland  as  the  legal  personal  representative  of  Sir  William,  and  that  the  same  ought 
to  stand  revived  against  Sir  George  Strickland,  as  the  personal  representative  of 
Eustachius  and  Sir  William  Strickland.  The  bill  prayed  that  Sir  George  Strickland 
might  be  decreed  to  pay  what  should  be  found  due,  on  the  taking  such  account  as  by 
the  original  bill  was  prayed  to  the  Plaintiffs  respectively,  out  of  the  personal  estate 
of  Sir  William  Strickland  ;  or  that,  in  case  Sir  George  should  not  admit  assets  of  Sir 
William  come  to  his  hands  sufficient  to  pay  what  should  be  found  due  to  the  Plaintiffs 
in  respect  to  their  legacies,  then  that  an  account  might  be  taken  of  the  personal  estate 
and  effects  of  Sir  William  Strickland,  possessed  by  Sir  George  Strickland  or  any 
person  or  persons  by  his  order  or  for  his  use,  and  of  the  application  thereof  ;  and  that 
Sir  George  might  either  admit  assets  of  Eustachius  Strickland  come  to  his  hands  suffi- 
cient to  answer  what  might  be  found  due  from  his  estate,  to  the  estate  of  Sir  Wil- 
[256]-liam  Strickland,  or  that  an  account  might  be  taken  of  the  personal  estate  and 
effects  of  Eustachius  Strickland  possessed  by  Sir  George  or  any  person,  &c.,  and  of 
the  application  thereof,  and  also  of  his  outstanding  personal  estate  (if  any) :  and  that 
the  suit  and   proceedings  so  abated  as  aforesaid  might  stand  revived  against  Sir 
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George  Stricklaud,  as  the  legal  personal  representative  of  Eustachius  and  Sir  William 
Strickland. 

Sir  George  Strickland  put  in  a  plea  to  the  bill  of  revivor  and  supplement,  averring 
that  he  was  not  the  personal  representative  of  Sir  William  Strickland,  and  never 
intermeddled  with  Sir  William's  personal  estate  :  that  he  did,  in  the  lifetime  of 
Eustachius  Strickland,  renounce  the  piobate  and  execution  of  Sir  William's  will :  and 
that,  since  the  death  of  Eustachius,  he,  having  become  the  sole  survivor  of  the  execu- 
tors named  in  Sir  William's  will,  did,  by  writing  under  his  hand  and  seal,  renounce 
his  right,  title  and  interest  in  and  to  the  probate  and  execution  of  the  said  will,  and 
also  in  and  to  letters  of  administration,  with  the  said  will  annexed,  of  the  goods, 
chattels  and  credits  of  Sir  William  :  that  Sir  William's  personal  representative  was 
not  made  a  party  to  the  bill,  nor  was  process  thereby  prayed  against  him  ;  although, 
upon  the  complainant's  own  shewing,  such  personal  representative  was  a  necessary 
party  thereto. 

Mr.  Knight  Bruce  and  Mr.  Shadwell,  in  support  of  the  plea,  cited  Arnold  v. 
IJlencowe  (1  Cox,  426);  Scott  v.  Briant  (6  Nevile  &  Mann.  381),  and  Pawlef  v.  Freak 
(Hardr.  111). 

[257]  Mr.  Bethell,  in  support  of  the  bill,  said  that  the  fact  that  no  person 
sustaining  the  character  of  personal  representative  to  Sir  William  Strickland  was  a 
party  to  the  suit  appeared  on  the  face  of  the  bill  of  revivor  and  supplement ;  and, 
therefore.  Sir  George  ought  not  to  have  pleaded  to  the  bill  on  that  ground,  but  ought 
to  have  demurred  to  it :  that,  if  Sir  George  was  entitled  to  avail  himself  of  the  defect 
in  the  bill  by  pleading  to  it,  the  plea  was  double  ;  as  it  averred  not  only  that  Sir 
George  Strickland  never  proved  Sir  William's  will,  but  also  that  he  never  intermeddled 
with  Sir  William's  personal  estate. 

Mr.  Knight  Bruce,  in  reply,  said  that  as  the  bill  of  revivor  and  supplement  alleged 
that  Sir  George  had  possessed  assets  of  Sir  William,  the  plea  would  not  have  been  a 
defence  to  the  bill,  unless  it  had  negatived  that  allegation  ;  for  the  possessing  of  assets 
would  have  been  an  acceptance  of  probate  ;  and  that  the  non-acceptance  of  the  probate 
and  the  renunciation  of  it  constituted  but  one  fact. 

The  Vice-Ghancellor  [Sir  L.  Shadwell].  In  this  case,  a  bill  of  revivor  and 
supplement  was  filed,  which  stated  that  in  May  1838  the  Plaintiffs  exhibited  their 
original  bill  against  Sir  George  Strickland,  Eustachius  Strickland  and  Charles  William 
Strickland,  stating  that  Sir  William  Strickland  made  his  will,  by  which  he  left  a 
legacy  to  each  of  the  Plaintiffs,  and  appointed  Sir  G.  Strickland  and  Eustachius 
Strickland  his  executors ;  that  the  will  was  proved  by  both  the  executors,  and  that 
they  possessed  themselves  of  the  testator's  personal  estate  and  effects :  and  the  relief 
asked  by  that  bill  was  that  an  account  might  be  taken  of  what  was  due  to  the 
Plaintiffs  in  respect  of  their  [258]  legacies ;  and  that  the  executors  might  be  decreed 
to  pay  to  the  Plaintiffs  what  should  be  found  due  to  them  on  the  taking  of  that 
account  out  of  the  assets  of  the  testator  possessed  by  them  ;  and,  if  they  should  not 
admit  assets  sufficient  for  that  purpose,  then  that  an  account  might  be  taken  of  the 
testator's  personal  estate  and  effects  possessed  by  them.  The  bill  of  revivor  and 
supplement  then  stated  that  the  Defendants  appeared  and  put  in  their  answers  to  the 
original  bill ;  that  the  statement  that  both  the  executors  proved  the  will  was  incorrect, 
and  that  Eustachius  Strickland  alone  proved  the  same ;  that,  before  any  further 
proceedings  were  had  in  the  original  suit,  Eustachius  Strickland  died,  having  made 
his  will  and  appointed  Sir  George  Strickland  his  executor ;  that  Sir  George  Strickland 
proved  the  will,  and  thereby  became  and  now  is  the  legal  personal  representative  of 
Eustachius  Strickland  and  also  of  Sir  William  Strickland,  the  original  testator  :  the 
bill  then  stated  that  Sir  George  Strickland  had  since  the  death  of  Eustachius 
possessed  his  personal  estate  and  effects ;  and  also  had  possessed  certain  of  the  effects 
of  Sir  William  Strickland  ;  but  it  did  not  state  when  he  possessed  those  effects.  The 
bill  then  prayed  for  payment  by  Sir  George  Strickland  out  of  the  assets  of  Sir 
William  of  what  should  be  found  due  to  the  Plaintiffs  in  respect  of  their  legacies ; 
and,  if  necessary,  that  an  account  might  be  taken  of  the  assets  of  Sir  William  and 
also  of  the  assets  of  Eustachius  possessed  by  Sir  George:  and  that  the  suit  and 
proceedings  might  stand  revived  against  Sir  George  Strickland  as  the  personal 
representative  of  Eustachius  and  of  Sir  William  Strickland. 
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To  that  bill  a  plea  has  been  put  in  by  Sir  George  Strickland,  which  states  that 
the  Defendant  is  not  the  [259]  personal  representative  of  Sir  W.  Strickland,  and  that 
he  never  intermeddled  with  the  personal  estate  of  Sir  W.  Strickland ;  and  that  he 
did  in  the  lifetime,  and  that  he  has  since  the  death  of  Eustaehius  Strickland  renounced 
probate  and  execution  of  the  will  of  Sir  W.  Strickland  :  And  the  plea  then  says  that 
the  personal  representative  of  Sir  W.  Strickland  is  not  made  a  party  to  the  bill,  and 
that  process  is  not  prayed  against  him. 

Xow  it  is  objected,  first,  that  this  plea  is  bad  as  being  double ;  and,  also,  that  the 
defect  on  w-hich  it  is  founded  is  apparent  on  the  face  of  the  bill,  and  should  therefore 
have  been  brought  before  the  Court  by  way  of  demurrer,  and  not  by  plea. 

The  law  as  laid  down  in  Hensloe's  case  (9  Rep.  37  a.)  has  been  followed  in  Pawlet 
v.  Fn-ak,  Arnold  v.  Blenwwe,  and  other  cases ;  and  it  has  never  varied.  The  law  is 
thus  laid  down  in  Hensloe's  case :  "  And  the  Court  took  this  difference :  when  many 
are  named  executors,  and  some  of  them  refuse  and  some  of  them  prove  the  will, 
those  who  refuse  may  afterwards,  at  their  pleasure,  administer,  notwithstanding  this 
refusal  before  the  Ordiitary  :  but  if  all  refuse  before  the  Ordinary,  and  the  Ordinary 
commits  administration  to  another,  there  they  cannot  afterwards  administer.  And 
this  difference  is  proved  by  our  books  in  "21  Edward  i,  2-ta,  where  it  is  resolved  by 
the  Justices,  that  if  twenty  are  named  executors  and  one  proves  the  will,  it  suffieeth 
for  them  all ;  and  the  refusal  before  the  Ordinary  is  not  any  estoppel  against  them  to 
administer  after,  when  they  please,  in  our  law ;  and  we  have  no  regard  in  this  [260] 
point  to  the  law  of  the  church  :  and  the  executor  who  proves  ought  to  name  them 
who  refuse  in  every  action  to  recover  the  testator's  debts,  and  they  may  release  the 
whole  debt :  and  it  is  clear  that  they  who  refuse  shall  have  an  action  by  survivor. 
But  it  is  held  in  36  Hen.  6,  8a,  that  if  a  man  makes  two  executors  and  both  refuse 
before  the  Ordinary,  now  they  can  never  after  administer  as  executors  by  force  of  the 
will ;  for  now  the  testator  dies  intestate  :  otherwise,  when  one  proves  and  the  other 
refuses  before  the  Ordinary,  the  other  may  administer  with  him  when  he  will." 

Now,  although  the  bill  of  revivor  and  supplement  states  that  the  statement  in  the 
original  bill,  that  Sir  George  Strickland  proved  Sir  William's  will,  was  incorrect,  yet 
it  seems  to  me  that  the  proper  mode  of  correcting  that  statement  was  not  by  making 
an  averment  to  the  contrary  in  the  bill  of  revivor,  but  by  amending  the  original  bill 
bv  striking  out  of  it  that  incorrect  statement  :  for,  as  the  record  now  stands,  there  is 
an  inconsistency  between  the  tw-o  bills  :  and  as  there  is  no  reason  why  credit  should 
be  given  to  the  one  rather  than  to  the  other,  the  Court  cannot  tell  which  of  the  two 
statements  is  to  be  taken  as  the  correct  one. 

Moreover,  it  is  observable  that,  though  the  bill  of  revivor  and  supplement  states 
in  effect  that  Sir  George  Strickland  did  not  prove  the  will  of  Sir  William,  yet  it 
alleges  that  Sir  George  proved  the  will  of  Eustaehius  :  and  it  further  alleges  that  Sir 
George  had  possessed  certain  of  the  effects  of  Sir  William ;  and,  as  it  so  alleges,  it 
throws  on  Sir  George  the  character  of  executor  of  Sir  William  ;  and  makes  it 
imperative  upon  him  in  order  to  meet  the  allegation  in  the  bill,  that  he  became  the 
personal  representative  of  Sir  William  [261]  Strickland,  not  only  to  state  that  he 
renounced  the  probate  of  Sir  William's  will,  both  in  the  lifetime  and  also  after  the 
death  of  Eustaehius ;  but  also  to  aver  that  he  never  intermeddled  with  the  estate  of 
Sir  William.  For  that  averment  gets  rid  of  the  conclusion  of  law,  which  must  have 
been  drawn  from  the  statement  in  the  bill  of  revivor,  which  amounts  to  his  having 
taken  upon  himself  the  character  of  executor  of  Sir  William  Strickland. 

My  opinion  is  that  the  averments  in  the  plea  amount  only  to  this,  that  the 
character  of  executor  of  Sir  William  never  was  in  Sir  George  Strickland. 

I  think  that  the  plea  is  not  liable  to  either  of  the  objections  which  have  been  insisted 
upon  in  argument,  and  that  it  is  a  good  plea,  and  must  be  allowed. 

Plea  allowed,  with  liberty  to  amend. 
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[262]    Anon.    June  17,  1841. 

Taxation.     Solicitor  and  Client.     Costs. 

If  a  person  out  of  the  jurisdiction  petitions  for  the  taxation  of  his  solicitor's  bill,  he 
must  oive  security  for  the  costs  of  the  taxation,  and  also  for  the  balance  that  may  be 
found  due  from  him. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  ruled  that  where  a  person  who  is  out  of 
the  jurisdiction  of  the  Court  petitions  to  have  his  solicitor's  bill  taxed,  he  must  give 
security  to  be  approved  of  by  the  Master  for  the  costs  of  the  petition,  and  also  for  the 
balance  that  may  be  found  due  from  him  on  the  taxation. 

[262]     In  the  Matter  of  52  Geo.  3,  C.  101.     June  25,  1841. 

Cliarity.     Trustees. 

On  a  petition  for  the  appointment  of  new  trustees  of  a  charity,  the  Court  directed 
that  in  the  deed  appointing  the  new  trustees  a  power  should  be  inserted  for 
appointing  new  trustees  in  future. 

This  was  a  petition  presented  under  Sir  Samuel  Romilly's  Act,  for  the  appointment 

of  new  trustees  of  charity  property. 

Mr.  Goodeve  appeared  in  support  of  the  petition ;  and,  at  his  request, 

The  Vice-Chancellor  [Sir  L.  Shadwell]  ordered  that,  in  the  deed  appointing 

the  new  trustees,  provision  should  be  made  for  the  appointment  of  new  trustees  in 

future. 

[263]     LuMSDEN  V.  Fraser.     June  25,  1841. 

[S.  C.  10  L.  J.  Ch.  362.] 

Heir  and  E.recutor.     Intermediate  Rents. 

An  agreement  was  made  for  the  sale  of  an  estate  at  a  future  time.  Before  that  time- 
arrived  the  vendor  died  intestate.  Held,  that  the  rents  accrued  between  the 
vendor's  death  and  time  for  completing  the  contract  belonged  to  the  vendor's  heir 
and  not  to  his  executor. 

A  contract  was  entered  into  for  the  sale  of  an  estate  which  was  to  be  completed  at 
a  future  time.  Before  that  time  arrived  the  vendor  died  intestate  as  to  the  estate 
agreed  to  be  sold.  On  his  death  his  heir  entered  into  the  receipt  of  the  rents  of  the 
estate,  and  continued  to  receive  them  until  the  time  for  completing  the  contract 
arrived.  The  question  was  whether  he  was  entitled  to  retain  the  rents  which  he 
had  received,  or  ought  to  account  for  them  to  the  vendor's  personal  representative. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  If  a  contract  for  the  sale  of  an  estate 
is  to  be  performed  at  a  future  time,  and,  before  that  time  arrives,  the  vendor  dies,  the 
law  casts  the  whole  legal  estate  upon  his  heir  in  the  meantime :  and  if,  by  virtue  of 
the  interests  which  so  devolves  upon  him,  he  receives  the  rents  of  the  property  until 
the  time  for  performance  of  the  agreement  arrives,  the  question  is  whether  any  equity 
then  arises  to  the  personal  representative  of  the  vendor  which  entitles  him  to  what 
the  heir  has  received? 

The  law  favours  the  heir  rather  than  the  executor  :  and  my  opinion  is  that  what 
the  heir  has  received  he  is  entitled  to  keep. 

Mr.  Knight  Bruce,  Mr.  Stuart,  Mr.  Sidebottom,  Mr.  Daniel  and  Mr.  W.  K. 
Bayley  were  counsel  in  the  cause. 
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[264]  Edward  Joseph  Christian  v.  James  Edward  Devereux,  The  Com- 
irissioxERS  OF  Charitable  Donations  and  Be(juests  in  Ireland  and 
Others  ;  and  The  Commissioners  of  Charitable  Donations  and  Bequests 
in  Ireland  v.  James  Edward  Devereux  and  Others.    July  8,  18il. 

[On  point  as  to  stop-order,  see  Lord  v.  Colvin,  1867,  L.  R.  3  Eq.  742.] 

Stop-Order.     Stamp  on  Letters  of  Administratum.     Administratm:     Statute  of  Limitations 
(3  <C  4  Will.  4,  c.  27).     Residue.     Executor. 

A.  claimed  a  fund  in  Court  as  bis  father's  administrator ;  but  the  letters  of  adminis- 
tration were  not  stamped  to  a  sufficient  amount.  The  Court  refused  to  grant  him 
a  stop-order  until  he  had  procured  the  letters  to  be  sufficiently  stamped. 

The  word  "legacy,"  in  3  &  4  Will.  4,  c.  27,  s.  40,  includes  a  residue  or  share  of  a 
residue  :  semble. 

An  executor  is  entitled  to  a  residue  or  share  of  a  residue  bequeathed  to  him,  although 
he  has  not  proved  the  will. 

A  petition  presented  by  Edward  Joseph  Christian,  the  PlaintiflF  in  the  cause  first 
above  mentioned,  stated  the  will  and  codicil  of  James  Fanning  deceased,  dated 
respectively  in  1802  and  1804,  under  which  (as  the  petition  stated)  and  in  conse- 
quence of  Januarius  Fanning,  one  of  the  residuary  legatees,  having  died  in  the 
testator's  lifetime,  Edward  Christian  and  the  Defendant,  Devereux,  who  were  the 
other  residuary  legatees  and  the  executors  of  the  will  and  codicil,  became  entitled  to 
the  whole  residuary  personal  estate  of  the  testator.  The  petition  then  stated  that 
the  testator  died  in  1806,  and  that  in  1817  Devereux  alone  proved  the  will  and 
codicil  and  took  upon  himself  the  whole  execution  thereof :  that  Devereux  afterwards 
made  divers  assignments  of  his  share  of  the  testator's  residuary  estate  by  indentures, 
the  dates  and  substance  of  which  were  stated,  and  thereby  severed  the  joint-tenancy 
which  had  existed  between  him  and  Edward  Christian  in  the  testator's  residuary 
estate,  and  he  and  E.  Christian  thereby  became  tenants  in  common  thereof :  that  the 
bill  in  the  cause  secondly  above  mentioned  was  filed  for  an  account  of  what  was  [265] 
due  in  respect  of  a  bequest  made  by  the  testator  for  the  benefit  of  the  poor  of  certain 
parishes  in  Ireland  :  that,  pursuant  to  orders  made  in  March  1823  and  in  May  and 
July  1827,  certain  sums  had  been  paid  into  Court  in  the  last-mentioned  cause,  and 
invested  in  the  three  per  cents. ;  and  that,  by  the  decree  in  that  cause,  dated  the  8th 
of  August  1827,  the  Master  was  ordered  to  take  an  account  of  what  was  due  in 
respect  of  the  charitable  bequest  in  the  testator's  will :  but  that  no  account  of  the 
testator's  personal  estate  was  directed  to  be  taken,  nor  was  any  inquiry  directed  to 
be  made  as  to  the  testator's  debts  ;  and  that  such  account  had  never  been  taken,  nor 
had  any  such  inquiry  ever  been  made :  that  the  Master,  by  his  report  made  in 
pursuance  of  the  decree,  found  that  the  sum  of  £34,286  consols  was  due  in  respect  of 
the  charitable  bequest;  and,  by  an  order  of  the  2d  of  June  1841,  made,  in  the 
secondly  above-mentioned  cause,  on  the  petition  of  the  Plaintiffs  in  that  cause, 
the  report  was  confirmed,  and  it  was  ordered  that  £34,286  consols,  part  of 
£46,286,  14s.  8d.  like  stock  standing  in  the  name  of  the  Accountant-General  in  trust 
in  the  last-mentioned  cause,  should  be  transferred  to  the  Plaintiffs  in  that  cause. 

The  petition  then  stated  that  Edward  Christian  was  not  made  a  party  to  the  last- 
mentioned  suit,  or  to  any  suit  concerning  the  testator's  estate  and  effects :  and  that 
he  was  never  informed,  by  Devereux  or  by  any  other  person,  that  he  had  any  interest 
therein,  or  was  entitled  to  any  gift  or  benefit  under  the  testator's  will  and  codicil  or 
either  of  them  :  that  the  lasVmentioned  suit  was  instituted  and  carried  on  wholly 
unknown  to  Edward  Christian,  and  was  so  framed  and  conducted  as  that  no  inquiry 
was  directed  or  advertisement  pub-[266]-lished  so  as  to  give  him  any  chance  of 
hearing  of  that  suit:  that,  towards  the  latter  part  of  his  life,  he  resided  at 
Hammersmith,  and  died  about  the  20th  of  February  1837,  intestate,  and,  on  the 
25th  of  June  1841,  letters  of  administration  to  his  estate  were  granted  to  the 
Petitioner,    who   was   one   of   his   children:   that   the   Petitioner   remained   totally 
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ignorant  of  the  matters  aforesaid  (excepting  Edward  Christian's  death  and  intestacy) 
until  the  beginning  of  June  1841,  when  he  was  for  the  first  time  informed  thereof ; 
and  thereupon  took  out  the  letters  of  administration  :  that  the  Commissioners  of 
Charitable  Donations,  &c.,  had  full  knowledge  that  Edward  Christian  was  entitled  as 
before  mentioned ;  but,  acting  in  collusion  with  Devereux,  they  abstained  from 
making  him  a  party  to  the  suit  instituted  by  them,  and  never  gave  him  any  notice 
thereof:  that  Devereux  had  possessed  property  and  effects  of  the  testator  to  the 
amount  of  £6000  and  upwards,  which  he  had  applied  to  his  own  use :  that  he  well 
knew  that  Edward  Christian  was  entitled  as  before  mentioned,  but  he  never,  in  his 
answer  put  in  in  the  last-mentioned  suit,  suggested  or  referred  to  Edward  Christian's 
rights  and  interests,  or  suggested  that  he  should  be  made  a  party  to  that  suit,  or  gave 
him  any  notice  thereof  or  informed  him  that  he  was  in  any  way  interested  therein  or 
in  the  property  the  subject  thereof:  that  the  sum  of  £46,286,  14s.  8d.  consols  still 
remained  in  Court  in  trust  in  the  secondly  above-mentioned  cause  :  that,  if  that  fund 
should  be  paid  out,  the  Petitioner  would  be  deprived  of  the  means  of  recovering  the 
share  of  the  testator's  estate  and  effects  which  he  was  entitled  to  :  that  he  had  applied 
to  Devereux  to  account  for  the  testator's  personal  estate  and  effects,  and  also  had 
requested  the  Commissioners  of  Charitable  Donations,  &c.,  to  forbear  the  distribution 
of  so  much  of  [267]  the  testator's  estate  as  was  represented  by  the  fund  in  Court, 
until  the  proper  accounts  of  the  testator's  estate  should  have  been  taken  and  the 
rights  of  all  persons  interested  therein  should  have  been  determined  in  a  suit  to  which 
such  persons  should  have  been  made  parties ;  but  that  they  had  refused  to  comply 
with  the  Petitioner's  requests :  that  he  had  lately  filed  his  bill  in  the  first  above- 
mentioned  suit,  stating  the  matters  before  mentioned,  and  praying  that  it  might  be 
declared  that  the  bequest  to  Januarius  Fanning  lapsed  by  his  death  and  became  part 
of  the  testator's  residuary  estate  ;  that  an  account  might  be  taken  of  the  testator's 
personal  estate  and  effects  possessed  by  Devereux,  and  that  the  clear  residue  of  the 
testator's  estate  might  be  ascertained  ;  and  that  the  Petitioner,  as  Edward  Christian's 
personal  representative,  might  be  declared  entitled  to  one-half  of  such  residue,  and 
that  the  same  might  be  paid  to  him,  either  out  of  the  fund  in  Court,  or  by  Devereux  ; 
and,  if  necessary,  that  the  decree  of  the  8th  of  August  1827  and  the  order  of  the  2d 
of  June  1841,  might  be  reversed  and  discharged  ;  and  that,  in  the  meantime,  the 
Defendants  to  the  first  above-mentioned  suit  might  be  restrained  from  acting  on  the 
order  of  the  2d  of  June  1841,  and  from  accepting  or  receiving  any  transfer  or 
payment  of  or  out  of  the  fund  in  Court. 

The  petition  prayed  that  it  might  be  declared  and  ordered  that  no  part  of  the 
fund  in  Court  ought  to  be  paid  out  or  distributed  until  the  first  above-mentioned 
suit  should  have  been  heard  and  decided  ;  and  that  such  payment  or  distribution 
might  be  restrained  by  the  order  of  the  Court ;  and  that  the  Defendants  to  such  suit 
might  be  restrained  from  acting  on  the  order  of  the  2d  of  June  1841,  and  from  accept- 
ing or  receiving  any  [268]  transfer  or  payment  of  or  out  of  the  fund  in  Court  until 
after  the  taking  of  the  accounts  in  the  same  suit. 

On  the  petition  coming  on  to  be  heard,  it  appeared  that,  having  regard  to  the 
amount  of  the  property  claimed  by  the  Petitioner,  the  stamp  duty  paid  on  the  letters 
of  administration  granted  to  him  was  much  less  than  the  Stamp  Act  (.5.5th  Geo.  3, 
c.  184,  sched.  part  3)  required;  and  it  was  contended  that,  on  that  account,  the 
petition  ought  to  be  dismissed. 

It  was  contended  also  that,  if  any  share  of  the  testator's  residuary  estate  was  given 
to  Edward  Christian,  the  payment  of  it  could  not  be  enforced  ;  first,  because  he  had 
not  proved  the  testator's  will  ;  and,  secondly,  because  his  right  to  it  was  barred  by 
the  Statute  of  Limitations  (3d  &  4th  W.  4,  c.  27). (1) 
.  Mr.  Wakefield  and  Mr.  Bacon  appeared  in  support  of  the  petition. 

(1)  The  40th  section  of  that  Act  enacts  that  no  action  or  suit  shall  be  brought  to 
recover  any  sum  of  money  secured  by  any  mortgage,  judgment  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy, 
but  within  twenty  years  next  after  a  present  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a  discharge  for  or  release  of  the  same,  &c.,  &c. 
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Mr.  Knight  Bruce,  Mr.  Jacob,  Mr.  Wigram,  Mr.  James  Eussell,  Mr.  Willcock,  Mr. 
Anderdon  and  Mr.  Loftus  Wigram  opposed  it. 

With  respect  to  the  objection  that  Edward  Christian  had  forfeited  his  right  to  the 
share  of  the  residue  bequeathed  to  him,  by  not  proving  the  will, 

[269]  The  Vice-Chancellor  [Sir  L.  Shadwell]  said,  in  the  course  of  the  argu- 
ment, that,  on  a  former  occasion,  he  had  considered  the  point,  and  that  the  conclusion 
which  he  had  come  to  was  that  the  rule  as  to  a  legacy  given  to  an  executor  who  did 
not  prove  the  will  did  not  apply  to  a  residue  ;  and  that  there  was  no  case  which  decided 
that  an  executor  should  be  deprived  of  his  right  to  a  residue  or  a  share  of  a  residue 
given  to  him,  because  he  did  prove  the  will.    (See  Griffiths  v.  Pruen,  ante,  vol.  xi.  p.  202.) 

With  respect  to  the  objections  founded  on  the  insufficiency  of  the  stamp  affixed 
to  the  letters  of  administration,  and  on  the  Statute  of  Limitations,  the  counsel  for  the 
petition  said  that,  before  the  Petitioner  could  apply  to  have  any  part  of  the  fund  in 
Court  paid  out  to  him,  he  must  obtain  and  produce  letters  of  administration,  having 
a  stamp  of  sufficient  amount  on  them  ;  but,  as  the  Petitioner  did  not  ask  on  the 
present  occasion  to  have  any  part  of  the  fund  paid  to  him,  or  even  to  have  his  right 
to  any  portion  of  it  declared,  but  asked  merely  for  a  stop-order,  that  is,  that  the  Court 
would  not  part  with  the  fund  until  the  Petitioner's  claim  had  been  decided  on,  it  was 
sufficient  for  him  to  produce  letters  of  administration,  on  which  the  lowest  amount  of 
duty  required  by  the  Stamp  Act  had  been  paid.  Secondly,  that  the  Statute  of 
Limitations  applied,  not  to  a  residue  or  a  share  of  a  residue,  but  merely  to  a  legacy. 

The  Respondents'  counsel  said  that  letters  of  administration  with  an  inadequate 
stamp  upon  them  could  not  be  produced,  in  a  Court  of  Justice,  for  any  purpose  [270] 
whatever.  Hunt  v.  Stevens  (3  Taunt.  113);  Carr  v.  Boberts  (2  Barn.  &  Adol.  905); 
Tht/nne  v.  Protheroe  (2  Mau.  &  Sel.  553). 

Secondly,  that  a  person  to  whom  a  residue  or  a  share  of  a  residue  was  bequeathed 
was  a  legatee ;  and,  consequently,  the  term  "  legacy  "  in  the  Statute  of  Limitations 
included  a  residue  or  a  share  of  a  residue,  as  well  as  a  sum  of  specified  amount ;  and 
that  no  reason  could  be  assigned  why  the  right  to  the  former  should  not  be  barred  by 
length  of  time,  as  well  as  the  right  to  the  latter. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  This  case  divides  itself  into  two  parts. 
There  is,  first  of  all,  the  application  as  against  the  Commissioners  of  Charitable  Dona- 
tions ;  and  then  there  is  the  application  against  Mr.  Devereux  ;  and  it  appears  to  me 
that  there  is  a  very  considerable  difference  between  the  two.  [Mr.  Wakefield.  1 
admit  that  I  cannot  support  the  petition  as  against  the  Commissioners  of  Charitable 
Donations.]  The  Vice-Chan'CELLOR.  Then,  as  to  them,  it  is  admitted  that  no  order 
can  be  made ;  and,  as  to  them,  therefore,  the  petition  must  be  dismissed  with  costs. 

Then  the  question  is  with  respect  to  the  surplus  of  the  £46,286,  I4s.  8d.,  after 
handing  over  to  the  Commissioners  of  Charitable  Donations  what  the  Master  finds  is 
their  share.  The  claim  which  is  made  by  the  Petitioner  is  in  his  character  of  adminis- 
trator of  Edward  Christian,  who  was  the  co-joint-tenant  with  Mr.  Devereux  of  the 
general  residue  ;  and  my  opinion  is  that  [271]  there  has  not  been  a  sufficient  denial 
by  the  affidavit  of  Mr.  Devereux  of  that  general  statement  which  is  made  in  Mr. 
Christian's  affidavit,  as  to  the  effect  of  the  assignments  which  Mr.  Devereux  is  alleged 
to  have  made  of  his  moiety  of  the  residue ;  so  that  it  is  impossible  to  decide  what  is 
the  effect  of  the  deeds  which  he  has  executed  without  seeing  them :  and  it  seems  to 
me  that  it  would  have  been  as  well  for  Mr.  Devereux  to  have  gone  somewhat 
further  in  his  denial  than  he  has  done.  I  think,  therefore,  that,  on  the  affidavits,  it 
must  be  taken  to  be  a  point  not  concluded.  ,,  . 

Next,  with  regard  to  the  question  as  to  the  meaning  of  the  word  "  legacy,  in 
the  3d  &  4th  Will,  the  4th,  e.  27,  s.  40.  I  am  inclined  to  think  that,  where  the 
Act  speaks  of  a  legacy,  it  does,  in  eflFect,  speak  of  a  share  of  a  residue  ;  and  it  does 
not  make  any  difference  between  a  share  of  a  residue  and  a  legacy.  But  then  that 
appears  to  me  to  be  a  very  important  point,  on  which  I  am  not  bound  to  give  an 
opinion  now.  .  .  ,      ... 

It  strikes  me  that  there  is  a  very  wide  difference  between  retaining  a  fund  whicb 
the  Court  has  already  got  possession  of,  until  a  grave  question  has  been  decided ;  and 
taking  a  fund  out  of  the  possession  of  a  person  until  the  decision  of  the  question, 
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when,  perhaps,  it  may  not  appear  that  the  applicant  has  any  title  at  all  to  the  fund. 
The  two  cases  appear  to  me  to  be  extremely  dissimilar.  Therefore,  if  I  only  find  that 
there  is  a  grave  question  which  cannot  be  determined  until  the  hearing  of  the  cause ;  and 
that  the  fund  in  dispute  is  in  this  Court,  I  think  that  the  same  principle  which  (where 
an  application  is  made  by  a  party,  whose  title  is  not  admitted,  to  have  the  possession 
from  another  of  a  fund  which  the  applicant  claims  as  his)  would  lead  [272]  me  to  say 
that  the  fund  should  remain  where  it  is,  would  also  lead  me  to  say,  where  the  fund 
is  in  Coui't,  that  it  shall  remain  in  Court ;  because  the  Court  is  not  taking  the  fund  from 
any  person,  but  is  merely  keeping  that  which  it  has  possession  of  until  the  grave 
question  is  determined. 

It  strikes  me  also  that  there  is  this  difficulty  in  this  case.  The  bill  in  the  Petitioner's 
suit  is  filed  impeaching  the  order  which  was  made  in  June  last";  and  it  is  filed, 
not  in  the  shape  of  a  bill  of  review,  nor  in  the  shape  of  a  bill  asking  relief  against  an 
order  or  a  decree,  on  the  ground  that  it  was  obtained  by  fraud.  I  use  that  particular 
phrase,  because,  though  the  bill  does  aver  collusion,  yet  there  is  no  passage  in  the 
affidavit  which  supports  the  bill  in  that  respect ;  and,  therefore,  I  must  take  it  to  be 
a  bill  not  proceeding  on  the  ground  of  collusion  ;  and  it  seems  to  me  that  there  may 
be  a  very  great  difficulty  in  interfering  with  an  order  made  in  a  cause,  where  the 
bill  which  is  filed  to  impeach  it  is  not  a  bill  of  review,  nor  a  bill  proceeding  on  the 
ground  of  fraud.  But,  notwithstanding  there  may  be  a  very  considerable  difficulty 
on  those  grounds,  I  think  that  it  is  a  difficulty  which  ought  to  be  dealt  with  at  the 
hearing. 

Then  the  application  which  is  made  in  this  case  is  made  by  a  party  who  makes 
the  strength  of  his  case  and  the  hardship  of  his  case  to  consist  in  this,  that,  if  the 
Court  does  not  interfere,  he  will  lose  several  thousand  pounds ;  but  notwithstanding 
the  cogency  of  his  case  in  respect  of  the  largeness  of  the  fund  that  he  may  lose,  he 
yet  contents  himself  with  coming  forward  in  the  shape  of  what  may  almost  be 
called  a  pauper  administrator ;  he  comes  here  with  letters  of  administra-[273]-tion, 
having  no  higher  stamp  on  them  than  is  required  for  the  smallest  amount  of  property 
mentioned  in  the  Stamp  Act.  At  the  same  time,  I  am  willing  to  admit  that,  in  cases 
where  a  claim  has  been  made  by  a  Plaintiff  as  administrator,  and  the  suit  has  gone 
on  without  any  objection  being  made,  this  Court  has  allowed  the  party  to  recover  at 
the  hearing,  if,  at  the  time  of  the  hearing,  a  proper  administration  is  produced.  I 
think,  therefore,  that  it  would  be  too  harsh  to  say  that  this  petition  must  be  dismissed 
merely  because  the  letters  of  administration  at  the  present  moment  are  not  sufficiently 
stamped  ;  and  that  a  reasonable  time  ought  to  be  allowed  to  the  party  who  makes  the 
application  by  petition  to  come  to  the  Court  with  a  sufficient  administration. 

It  therefore  appears  to  me,  on  the  whole,  that  the  fair  thing  is  to  let  this  petition 
stand  over  for  a  certain  short  time,  giving  leave  to  the  Petitioner  in  the  meanwhile 
to  procure  his  letters  of  administration  to  be  adequately  stamped  ;  which,  if  he  does, 
the  proper  course  will  be  to  make  an  order  which  will  have  the  effect  of  retaining  in 
Court  the  difference  between  the  £46,286,  14s.  8d.  and  that  share  of  it  which  clearly 
belongs  to  the  Commissioners  of  Charitable  Donations. 

[274]    Charlton  v.  Wright.    Juhj  9,  1841. 

[Observed  upon.  Turner  v.  Co.c,  1853,  8  Moo.  P.  C.  288;  14  E.  R.  111.] 

West  India  Estate.     Stat.  5  Geo.  2,  c.  7.     Assets.     Administratim.     Debtor  and  Creditor. 

Notwithstanding  West  India  estates  are  made  legal  assets  by  5  Geo.  2,  c.  7,  s.  4,  they 
may  be  devised  so  as  to  make  them  equitable  assets. 

The  testator  in  this  cause  devised  an  estate  which  he  had  in  the  West  Indies  to 
his  executors,  in  trust  to  sell  and  apply  the  proceeds  in  payment  of  his  debts.  The 
question  was  whether  that  estate  was  to  be  considered  and  dealt  with  as  equitable  or 
as  legal  assets  of  the  testator. 

By  the  fourth  sect,  of  5  Geo.  2,  c.  7  (for  the  more  easy  recovery  of  debts  in  His 
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Majesty's  plantations  and  colonies  in  America),  it  is  enacted  that  the  houses,  lands 
negroes  and  other  hereditaments  and  real  estates,  situate  or  being  within  any  of  the 
said  plantations  belonging  to  any  person  indebted,  shall  be  liable  to  and  chargeable 
with  all  just  debts,  duties  and  demands,  of  what  nature  or  kind  soever,  owin"  by  any 
such  person  to  His  Majesty,  or  any  of  his  subjects,  and  shall  and  mav  be  assets  for 
the  satisfaction  thereof,  in  like  manner  as  real  estates  are,  by  the  law  of  England, 
liable  to  the  satisfaction  of  debts  due  by  bond  or  other  specialty,  and  shall  be  subject 
to  the  like  remedies,  proceedings  and  process,  in  any  Court  of  law  or  Equity  in  any 
of  the  said  plantations,  respectively,  for  seizing,  extending,  selling  or  disposing  of  any 
such  houses,  lands,  negroes  and  other  hereditaments  and  real  estates,  towards  the 
satisfaction  of  such  debts,  duties  and  demands,  and  in  like  manner  as  personal  estates 
in  any  of  the  said  plantations  respectively  are  seized,  extended,  sold  or  disposed  of 
for  the  satisfaction  of  debts. 

[275]  That  enactment  and  the  construction  put  upon  it  by  Sir  T.  Plumer  in 
Thomson  v.  Grant  (1  Russ.  540,  note)  were  relied  upon  by 

Mr.  Knight  Bruce  and  Mr.  Berkeley,  who  contended  that  the  estate  was  made 
legal  assets  by  the  Act  of  Parliament,  and  that  it  was  not  in  the  power  of  the  testator 
to  make  it  equitable  assets. 

Mr.  Jacob,  Mr.  Blunt  and  Mr.  Cole  were  the  other  counsel  in  the  cause. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that,  as  the  Act  of  Geo.  2  had  not 
taken  away  the  power  which  testators  had  before  the  passing  of  that  Act  to  dispose 
of  their  estates  so  as  to  make  them  equitable  assets,  that  power  still  remained ;  and, 
consequently,  the  estate  in  question  was  equitable  assets. 


[276]    Elliott  !-•.  Elliott.    July  16,  I8il. 

[S.  C.  10  L.  J.  Ch.  363.  Followed,  In  re  Coppard's  Estate,  1887,  35  Ch.  D.  350.  See 
In  re  JVenmouth's  Estate,  1887,  37  Ch.  D.  270.  Distinguished,  In  re  Mervin  ri8911, 
3  Ch.  203.] 

JFill.     Construction.     Remoteness. 

Testator  gave  the  residue  of  his  personal  estate  unto  and  among  all  and  every  the 
children,  sons  and  daughters,  of  his  daughter  Elizabeth,  in  equal  shares  and  pro- 
portions, as  and  when  they  should  attain  their  respective  ages  of  twenty-two  years. 
Held,  that  the  children  of  the  testator's  daughter  living  at  the  testator's  death  were 
the  only  objects  of  the  bequest ;  and,  consequently,  that  it  was  not  void  for 
remoteness. 

The  testator  in  this  cause  gave  a  legacy  of  £1000  to  his  daughter  Elizabeth  Elliott, 
and  all  other  his  personal  estate  and  effects  unto  and  among  all  and  every  the  children, 
sons  and  daughters,  of  his  said  daughter,  in  equal  shares  and  proportions,  as  and  when 
they  should  attain  their  respective  ages  of  twenty-two  years  ;  and  he  directed  the 
interest  on  their  respective  shares  to  be  accumulated  and  to  be  paid  to  them  as  and 
when  the  principal  should  be  payable. 

Mrs.  Elliott  had  four  children  living  at  the  testator's  death,  and  one  born  four 
years  afterwards. 

Mr.  J.  H.  Palmer,  for  the  Plaintiff  Mrs.  Elliott,  who  was  the  testator's  sole  next 
of  kin,  said  that  the  residue  was  given  to  all  the  children  of  Mrs.  Elliott  as  a  class ; 
and,  as  their  shares  were  not  to  vest  in  them  until  they  attained  the  age  of  twenty- 
two,  the  gift  was  wholly  void  for  remoteness.  Leake  v.  Robinson  (2  Mer.  363) ;  Vawdry 
V.  Geddes  (1  Russ.  &  Myl.  203  ;  see  Comport  v.  Austen,  ante,  218). 

Mr.  Knight  Bruce  and  Mr.  Hare,  for  the  children  of  Mrs.  Elliott,  said  that  where 
a  bequest  was  made  to  A.  for  life,  and  after  A.'s  death  to  his  children,  the  testator 
was  taken  to  mean  all  the  children  who  might  come  into  existence  during  A.'s  life  ; 
but,  where  no  prior  life  interest  was  given,  the  testator  must  be  supposed  [277]  to 
mean  all  the  children  who  might  be  in  existence  at  his  death.  Finer  v.  Francis  (2 
Cox,  190),  and  Davidson  v.  Dallas  (14  Ves.  576). 
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Mr.  W.  K.  Ellis,  for  the  executor. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  see  no  objection,  in  principle,  to 
holding  that  by  the  description  "  all  and  every  the  children,  sons  and  daughters  of 
my  daughter  Elizabeth  Elliott,"  the  testator  meant  those  children  who  were  then 
living  or  might  be  living  at  his  death  ;  and  then  there  is  no  objection  to  the  gift. 

When  a  testator  speaks  of  the  children  of  his  daughter,  the  reasonable  construc- 
tion is  that  he  means  such  children  as  his  daughter  has  at  his  death,  at  which  time 
the  will  speaks. 

Declare  that  the  gift  in  question  is  a  gift  to  such  of  the  children  of  the  testator's 
daughter  as  were  living  at  the  testator's  death. 


[278]    Walters  v.  Jackson.(I)    July  16,  19,  1841. 

Infant  Heir.     Decree. 

In  a  decree  for  raising  legacies  against  an  infant  heir  of  a  devisee  whose  estate  was 
charged  with  the  legacies,  a  sale  to  raise  the  requisite  amount  will  be  directed, 
but  the  infant  will  not  then  be  declared  a  trustee,  so  as  to  enable  the  Court  to 
order  a  conveyance  under  the  6th  and  18th  sections  of  1  Will,  i,  c.  60. 

In  this  case  a  bill  was  filed  by  legatees  whose  legacies  were  charged  on  land 
of  which  the  infant  heir  of  a  devisee  under  the  will  was  seised.  The  object  of  the 
bill  was  to  have  the  legacies  (on  a  deficiency  of  personal  estate)  raised  by  sale  of  a 
competent  portion  of  the  land. 

All  the  accounts  having  been  taken  and  the  amount  to  be  raised  out  of  the  infant's 
estate  having  been  ascertained,  the  cause  came  on  for  further  directions  ;  when,  a  sale 
of  a  part  of  the  infant's  estate  being  necessary,  a  question  arose  as  to  the  form  of  the 
order  to  be  pronounced. 

Mr.  G.  Richards  and  Mr.  Renshaw,  for  the  Plaintiffs,  contended  that  it  was  proper 
under  1  Will.  4,  c.  60,  ss.  6  and  18  (the  1  W.  4,  c.  47,  not  applying  to  the  case)  that 
the  infant  should  at  once  be  declared  to  be  a  trustee,  for  the  legatees,  to  the  extent 
of  the  sum  to  be  raised  for  them,  and  that  a  sale  and  conveyance  should  be  ordered. 
(See  Broom  v.  Bromn,  3  M.  &  K.  443.) 

Mr.  Lee,  for  the  infant,  mentioned   a  case  of  Godfrey  v.  ,  in  which  Lord 

Langdale,  M.R.,  directed  a  sale,  and  declared  that,  upon  the  sale  taking  place,  the 
infant  would  become  a  trustee  for  the  purchaser  of  the  estate. 

[279]  The  Vice-Chancellor  [Sir  L.  Shadwell]  refused  then  to  make  any  further 
order  than  for  a  sale  of  a  competent  portion  of  the  property ;  and  said  that  the  direc- 
tion for  sale  would  be  a  good  ground  for  the  declaration  which  might  be  made  on  a 
petition  to  be  presented  for  a  conveyance  after  the  sale  should  have  taken  place. 
He  mentioned  a  MS.  case  in  1836,  in  which,  under  similar  circumstances,  he  had 
made  the  like  order. 


[279]     Plunkett  v.  Lewis.    July  22,  1841. 

Practice.     Exceptions.     Rejiort. 

Plaintiff  served  Defendant  with  an  order  confirming  a  report  nisi :  and  on  the  eighth 
day  after,  exclusive  of  the  day  of  service,  he  applied  for  the  registrar's  certificate 
of  no  cause  shewn,  but  which  the  registrar  declined  to  give  without  the  production 
of  counsel's  brief  on  a  motion  to  make',the  order  absolute,  which  (it  was  said)  could 
not  be  made  until  the  then  next  seal.  On  the  ninth  day  the  Defendant  filed 
exceptions  to  the  report.     Held,  that  the  exceptions  were  regularly  filed. 

Motion  by  Plaintiff  that  exceptions  filed,  on  behalf  of  the  Defendant,  to  the 


(1)  Ex  relatione. 
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Master's  report,  dated  the  16th  of  June  1841,  might  be  taken  off  the  file  for 
irregularity. 

The  affidavit  in  support  of  the  motion  stated  that  the  order  confirming  the  report 
nisi  was  obtained  and  served  on  the  23d  of  June  1811  ;  that  the  deponent  applied  at 
the  Report  Office  on  the  1st  of  July,  being  the  eighth  day  after  the  order  nisi  was 
served  exclusive  of  the  23d  of  June,  for  the  registrar's  certificate  of  no  cause  shewn  ; 
but  which  was  declined  without  the  production  of  counsel's  brief  on  a  motion  to  make 
the  order  absolute,  which  (it  was  said)  could  not  be  made  until  the  then  ne.xt  seal  ;  that 
the  deponent  had  been  informed  and  believed  that  the  order  to  set  down  the  excep- 
tions, which  was  dated  the  1st  of  July  1841,  was  not  served  upon  the  Plaintiff's 
Clerk  in  Court  until  the  second  of  [280]  that  month ;  in  which  case  the  said  order 
was  not  served  in  due  time  according  to  the  practice  of  the  Court. 

Mr.  Knight  Bruce,  in  support  of  the  motion,  cited  Manners  v.  Bryan  (1  Myl.  & 
Keen,  453),  and  Mole  v.  Smith  (1  Jac.  &  Walk.  665). 

Mr.  Wakefield  and  Mr.  K.  Parker,  for  the  Defendant,  said  that,  as  the  exceptions 
were  filed  before  the  certificate  of  no  cause  shewn  was  obtained,  they  were  filed  in 
due  time. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  rather  think  that  the  right  meaning 
of  the  order  nisi  is  that  the  order  will  be  made  absolute  if  no  cause  is  shewn  and  that 
fad  is  cerlified.     (See  2  Smith's  Pract.  2d  edit.  363,  364.) 

[281]     Be-\Tson  v.  Beatson.     J\dy  23,  30,  1841. 

Volunteer.     Voluntary  Settlement.     Revocation. 

A  single  lady  having,  under  a  will,  a  general  power  of  appointment  over  a  fund,  made 
a  voluntary  appointment  of  it  to  trustees,  in  trust  for  her  separate  use  for  life ; 
remainder  for  any  husband  whom  she  might  marry,  for  life  ;  remainder  for  her 
children  by  any  husband  or  husbands  whomsoever.  A  few  months  afterwards  she, 
being  still  unmarried,  revoked  the  appointment  (although  she  had  not  reserved  to 
herself  any  power  to  do  so),  and  made  another  voluntary  appointment  of  the  fund 
to  other  trustees,  in  trust  as  she  should  appoint  by  deed  or  will.  She  then  married  ; 
and  afterivards,  by  virtue  of  the  power  reserved  to  her  by  the  last  deed,  she  executed 
another  voluntary  deed,  by  which  she  declared  that  the  trustees  of  the  prior  deed 
should  stand  possessed  of  the  fund  in  trust  as  she  and  her  husband  should  appoint, 
and,  in  default,  in  trust  for  her  husband  and  herself  for  their  lives  successively, 
remainder  for  their  children.  The  fund  still  remained  in  the  names  of  the  trustees 
of  the  will.  The  Court,  in  a  suit  by  the  wife  and  the  last-mentioned  trustees, 
against  the  husband,  the  trustees  of  the  will  and  the  trustees  of  the  first-mentioned 
deed,  decreed  (with  the  husband's  concurrence)  the  trustees  of  the  will  to  transfer 
the  fund  to  the  trustees  of  the  last  deed  upon  the  trusts  thereof.  Sloane  v.  Gadogan 
observed  upon. 

Maria  Theresa  Xowell  bequeathed  two-seventh  parts  of  her  residuary  personal 
estate  to  trustees  in  trust  to  pay  the  interest  thereof  to  her  niece,  Margaret  Marion 
Humfrays,  spinster,  for  her  life  for  her  separate  use,  and  after  her  decease,  in  trust 
to  pay  the  principal  to  such  person  or  persons,  &c.,  as  she  should  by  deed  appoint. 

Margaret  Ursula  Humfrays  bequeathed  to  trustees  £8675,  three  and  a  half  per 
cent.  Keduced  annuities,  in  trust  to  pay  the  dividends  to  her  daughter,  the  said 
Margaret  Humfrays,  so  long  as  she  should  continue  unmarried  ;  and  in  the  event  of 
M.  M.  Humfrays'  marriage,  the  testatrix  directed  £5000  Keduced  annuities,  part  of 
the  £8^5  like  annuities,  to  be  transferred  to  her  or  to  such  person  or  persons  and 
upon  such  trusts  as  she,  either  before  or  after  her  mar-[282]-riage,  should  by  deed 
appoint:  and  the  testatrix  directed  that  the  trustees  should  stand  possessed  of  the 
residue  of  the  £8675,  in  the  event  of  her  daughter's  marriage,  as  part  of  the  residue 
of  her  own  estate. 

By  an  indenture  of  settlement,  dated  the  13th  of  June  1839,  and  made  between 
Margaret  Marion  Humfrays  and  certain  persons  who  were  trustees  of  the  settlement. 
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after  reciting  that  Margaret  Marion  Humfrays,  being  about  to  embark  for  India  where 
she  was  engaged  to  be  married,  had  then  lately  determined,  in  contemplation  of  her 
intended  niarriage,  to  make  such  several  appointments  and  settlement  of  the  X5000 
Reduced  annuities,  and  of  her  two-seventh  parts  of  Mrs.  Nowell's  residuary  estate  as 
thereinafter  stated  ;  and  that,  in  pursuance  of  such  determination,  by  a  deed-poll  of 
even  date  with  the  settlement,  she  had  absolutely  and  irrevocably  appointed  that,  from 
and  immediately  after  her  marriage  ivith  any  per.iwi  whomsoem;  the  trustees  of  Mrs. 
Nowell's  will  should  transfer  the  said  two-seventh  parts  to  the  trustees  of  the  settle- 
ment upon  the  trusts  thereby  declared  thereof ;  and  that,  in  further  pursuance  of  her 
said  determination,  by  another  deed-poll  of  even  date  with  the  settlement,  she  had 
absolutely  and  irrevocably  appointed  that,  immediately  after  her  marriage  with  any 
person  whomsoever,  the  trustees  of  her  mother's  will  should  transfer  £406  Reduced 
annuities,  part  of  the  £867-5  like  annuities,  to  the  trustees  of  the  settlement  upon  the 
trusts  thereby  declared  thereof ;  and  that,  by  the  same  deed-poll,  she  had  appointed  that, 
immediately  after  her  niarriage  with  any  person  whomsoever,  the  trustees  of  her 
mother's  will  should  transfer  the  sum  of  £1000  Reduced  annuities,  making,  together 
with  the  £4000  like  annuities,  the  sum  of  those  annuities  over  which  she  had  a 
power  of  appointment,  to  the  person  [283]  with  whom  she  should  have  intermarried, 
for  his  own  absolute  use:  it  was  agreed  and  declared  that  the  trustees  of  the  settlement 
should  stand  possessed  of  the  two-seventh  parts  of  Mrs.  Nowell's  residuary  estate 
and  of  the  £4000  Reduced  annuities,  in  trust  for  Margaret  Marion  Humfrays  for  her 
life,  for  her  separate  use,  and,  after  her  death,  for  any  husband  with  whom  she  might 
have  intermarried,  for  his  life  ;  and,  subject  thereto,  in  trust  for  her  children  hi/  any 
hushand  or  hushands  whuiiisoerer,  and  if  she  should  not  leave  any  child  or  any  husband 
surviving  her,  in  trust  for  her  executors,  &c. ;  but  if  she  should  leave  a  husband,  then 
in  trust  for  her  next  of  kin  exclusive  of  her  husband. 

Margaret  Marion  Humfrays  sailed  for  India  in  July  1839,  and  arrived  there  iu 
November  following. 

Soon  after  her  arrival  she  became  dissatisfied  with  the  settlement  and  deeds-poll 
of  June  1839,  and  was  desirous  of  revoking  and  annulling  them  ;  and  accordingly  an 
indenture  of  the  30th  of  December  1839  was  made  between  her  and  Alexander 
Humfrays,  R.  W.  Beatson  and  C.  Becher,  which  recited  that,  when  she  executed  the 
deeds  of  June  1839,  she  was  not  fully  aware  of  their  nature  and  effect,  or  how  they 
affected  her  own  rights  or  the  rights  of  any  husband  whom  she  might  marry, 
and  that  she  received  no  valuable  consideration  for  executing  them ;  but  was  under 
an  erroneous  impression  that  it  was  necessary  and  imperative  upon  her  to  execute 
them  before  she  left  England,  and  that  they  would  not,  and  that  she  never  intended 
that  they  should,  be  binding  on  her  unless  the  provisions  of  them  should  be  approved 
of  by  such  husband  as  she  might  marry  ;  and  that,  accordingly,  she  caused  the  follow- 
ing memorandum  to  be  indorsed,  for  the  [284]  signature  of  such  husband  in  case  he 
should  approve  of  the  same  on  an  attested  copy  of  the  settlement  furnished  to  her 
previously  to  her  leaving  England  :  "I  hereby  approve  of  and  allow,  ratify  and  con- 
firm the  settlement  which  was  made  and  executed  by  m}'  intended  wife.  Miss  Margaret 
Marion  Humfrays,  previously  to  her  quitting  England,  and  of  which  the  within  is 
certified  to  be  an  attested  copy  : "  that  she  executed  the  deeds  of  June  1839  under 
the  belief  that  she  could,  at  any  time  before  her  marriage,  revoke  the  same  or  alter 
the  provisions  or  limitations  thereof,  and  substitute  other  provisions  or  limitations 
for  the  same,  if  the  same  should  not  be  approved  of  by  such  husband,  and  that  no 
transfer  of  the  trust  funds  would  be  made  to  the  trustees  of  the  settlement  of  June 
1839  until  the  solemnization  of  any  such  marriage;  and  that,  at  the  times  of  execut- 
ing the  settlement  and  deeds-poll  and  of  making  the  indorsement  on  the  attested  copy 
of  the  settlement,  she  was  under  the  impression  and  belief  that  those  deeds  were  not 
and  would  not  be  complete  and  delivered  deeds  and  binding  on  her  or  any  husband 
with  whom  she  might  intermarry,  until  the  indorsement  should  be  signed  by  such 
husband,  but  that  the  said  deeds  would  remain  in  the  nature  of  escrows,  and  would 
be  held  by  the  trustees  of  the  settlement  as  such,  and  not  as  binding  and  operative 
deeds,  until  such  consent  and  approval  should  be  given  by  such  husband :  that  since 
her  arrival  in  India  she  had  had  the  settlement  fully  explained  to  her,  and  that  she 
was  then  made  fully  aware,  and  then,  for  the  first  time,  fully  understood  the  true 
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nature  and  legal  effect  of  it  and  of  the  deeds-poll ;  and  being  dissatisfied  with  the 
same  and  the  contents  of  the  settlement,  by  reason  of  the  effect  there  being 
contrary  to  what  she  intended  at  the  time  of  executing  the  said  deeds,  she  being  still 
[285]  unmarried,  had  resolved  to  revoke  and  set  aside  the  settlement  and  deeds-poll 
and  the  trusts,  &c.,  therein  contained,  and  instead  thereof,  to  make  and  substitute  such 
appointments,  directions,  trusts,  &e.,  as  in  the  indenture  now  in  statement  were 
mentioned  ;  and  that  the  endorsement  still  remained  unexecuted.  The  indenture  of 
December  1839  then  witnessed  that,  for  the  causes  and  considerations  therein  men- 
tioned, and  for  certain  other  good  and  valuable  considerations  her  thereunto  moving, 
and  in  consideration  of  10s.,  Margaret  Marion  Humfrays  did  thereby  revoke  the 
settlement  of  June  1839,  and  all  the  uses,  trusts,  &c.,  therein  contained,  and  also  the 
two  deeds-poll  and  the  appointments  thereby  made  ;  and  by  the  same  indenture  she 
directed  the  trustees  of  Mrs.  Nowell's  will  not  to  transfer  the  two-seventh  parts  of 
the  residue  of  that  testatrix's  estate,  and  the  trustees  of  her  mother's  will  not  to 
transfer  the  £5000  Reduced  annuities  to  the  trustees  of  the  settlement  of  June  1839, 
but  to  transfer  such  two-seventh  parts  to  Alexander  Humfrays  and  R.  W.  Beatson 
and  C.  Becher,  upon  such  trusts,  &c.,  as  she,  whether  she  should  be  then  sole  or 
covert,  should,  by  any  deed  or  deeds,  to  be  by  her  sealed,  &c.,  appoint ;  and  in 
default  of  such  appointment,  then  as  she,  whether  then  sole  or  covert,  should  by  her 
will  appoint :  and  in  default  of  any  such  appointment,  in  trust  for  such  person 
as  should  be  her  husband  at  the  time  of  her  decease  ;  or,  in  case  she  should  die 
unmarried  or  without  leaving  any  husband  her  surviving,  then  in  trust  for  her  next 
of  kin. 

In  February  1840  Margaret  Marion  Humfrays  married  W.  Fergusson  Beatson  in 
India;  and  by  a  settlement,  dated  the  12th  of  August  1840,  she  and  her  husband 
directed  A.  Humfrays,  R.  W.  Beatson  and  [286]  C.  Becher  to  stand  possessed  of  the 
two-sevenths  of  Mrs.  Nowell's  residuary  estate,  and  also  of  the  £-5000  Reduced 
annuities,  in  trust  as  she  and  her  husband  should  jointly  appoint,  and  in  default  of 
such  appointment,  in  trust  for  her  husband  and  herself  for  their  lives  successively, 
and  subject  thereto  in  trust  for  the  children  of  their  marriage,  and  in  default  of 
children,  in  trust  as  she  and  her  husband  or  the  survivor  of  them  should  appoint,  and 
subject  thereto,  in  trust  for  the  survivor  absolutely. 

The  bill,  which  was  filed  by  Mrs.  Beatson  and  the  trustees  of  the  last-mentioned 
settlement  against  W.  F.  Beatson  and  the  trustees  of  Mrs.  Nowell's  and  Mrs. 
Humfray's  wills  and  of  the  settlement  of  June  1839,  after  stating  as  above,  alleged 
that  under  the  circumstances  aforesaid,  the  settlement  and  deeds-poll  of  June  1839 
were  revoked  and  annulled,  and  ought  to  be  delivered  up  to  Mrs.  Beatson  to  be 
cancelled,  and  that  the  trustees  of  the  two  wills  ought  to  transfer  the  two-sevenths 
and  the  £.5000  Reduced  annuities  to  the  trustees  of  the  indentures  of  December  1839 
and  August  1840;  that  the  deeds  of  June  1839  were  not  (as  the  Defendants 
pretended),  absolute  and  irrevocable,  and  were  not  binding  on  Mrs.  Beatson  or  any 
husband  whom  she  might  marry,  but  that  she  had  power  to  revoke  and  annul  the 
same  ;  that  she  never  intended  those  deeds  to  bind  herself  or  any  future  husband 
whom  she  might  marry,  but  intended  that  the  provisions  thereof  should  be  approved 
of  by  any  person  whom  she  should  intend  to  marry ;  and  that  she  fully  believed  and 
was  "convinced  that  in  case  the  husband  whom  she  should  intend  to  marry  should 
not  approve  of  them,  or  in  case  she  should  become  dissatisfied  therewith,  she  had  full 
power  to  revoke  and  annul  the  same  and  to  make  and  [287]  substitute  any  new 
appointment  of  the  trust  funds  ;  and  that  she  executed  the  deeds  of  June  1839  under 
the  circumstances  and  in  the  belief  aforesaid. 

The  bill  praved  that  the  trusts  of  the  deeds  of  December  1839  and  August  1840 
might  be  established  ;  and  that  the  deeds  of  June  1839  might  be  declared  inoperative  ; 
and  that  the  trustees  of  the  wills  might  be  decreed  to  transfer  the  trust  funds  to  the 
trustees  of  the  deeds  of  December  1839  and  August  1840. 

The  trustees  of  the  settlement  of  June  1839,  after  admitting  by  their  answer  that 
that  deed  and  the  deeds-poll  were  to  the  effect  stated  in  the  bill,  said  that  Mrs  Beatson, 
soon  after  her  arrival  in  India,  did  resolve  to  revoke  those  deeds,  not  for  the  reasons 
alleged  by  the  bill,  but  because  she  and  her  then  intended  husband  were  desirous  to 
ha^^  the'  power  of  defeating  the  provision  thereby  made  for  her  and  her  children 
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in  the  event  of  her  marriage ;  and  that  the  deeds  of  December  1839  and  August  1840 
were  made  for  that  purpose;  that  the  deeds  of  June  1839  were  in  their  (the  Defen- 
dants') possession ;  and  that  they  had  received  at  different  times  various  letters 
relating  thereto,  all  of  which,  except  those  contained  in  the  schedule,  they  had 
destroyed  before  the  bill  was  filed,  supposing  them  to  be  of  no  importance.  They 
added  that  they  weie  advised  that  the  last-mentioned  deeds  were  not  revocable  by 
Mrs.  Beatson,  but  that  she  and  her  children,  would  be  entitled  in  equity  to  the 
benefit  of  the  provision  thereby  intended  to  be  made  for  them.  It  did  not,  however, 
appear  that  Mrs.  Beatson  had  any  issue. 

Mr.  Knight  Bruce  and  Mr.  Loftus  Wigram.  for  the  Plaintiffs.  No  doubt  can  be 
entertained  as  to  the  inefficacy  of  [288]  the  deeds  of  June  1839  ;  they  were  mere 
voluntary  dealings  with  two  choses  in  action,  without  any  communication  made  to  the 
trustees  of  them.  [Mr.  Teed,  for  the  trustees  of  the  settlement  of  June  1839.  I  am 
instructed  that  the  trustees  of  Mrs.  Nowell's  and  Mrs.  Humfrays's  wills  had  notice 
of  the  deeds  of  June  1839.]  That  fact  is  not  stated,  nor  is  there  any  evidence  of  it; 
but  whether  the  trustees  had  notice  of  it  or  not  Mrs.  Beatson  remained  mistress  of 
the  funds.  [The  Vice-Chancellor.  I  presume  that  the  funds  remained  all  along 
as  they  originally  stood.]  Yes,  they  remained  in  the  names  of  the  original  trustees. 
In  Bill  V.  Cureton  (2  Myl.  &  Keen,  .503),  which  probably  will  be  cited  in  support  of 
the  settlement  of  June  1839,  the  legal  title  to  the  fund  in  dispute  was  complete  in 
the  trustees. 

Mr.  Jacob  and  Mr.  Kyle,  for  William  Fergusson  Beatson.  The  appointment  and 
settlement  of  June  1839  were  not  made  in  favour  of  any  existing  husband  and  chil- 
dren, but  a  husband  and  children  quando  aaidmnt.  A  Court  of  Equity  will  not  give 
effect  to  an  assignment  or  disposition  of  a  chose  in  action,  made  without  consideration. 
Edwards  v.  Jcmes  {ante,  vol.  vii.  p.  325 ;  and  1  Myl.  &  Cr.  226) ;  Tufnell  v.  Constable 
{ante,  vol.  viii.  p.  69). 

Mr.  Teed  and  Mr.  Wood,  for  the  trustees  of  the  settlement  of  June  1839.  When 
the  deeds-poll  and  the  settlement  of  June  1839  were  executed,  and  notice  of  those 
instruments  was  given  to  the  trustees  of  the  funds  (as  we  are  in-[289]-structed  was 
the  ease),  everything  was  done  that  could  be  done  to  give  effect  to  those  instruments  ; 
and  the  trustees  of  the  funds  then  became  trustees  for  the  objects  and  purposes  of 
that  settlement.  Mrs.  Beatson  did  not  reserve  to  herself  any  power  to  revoke  the 
deeds  of  June  1839,  and,  consequently,  it  was  not  in  her  power  to  revoke  them. 
Moreover,  the  parties  who  now  ask  the  Court  to  set  aside  the  voluntary  deeds  of 
June  1839  are  themselves  volunteers.  This  case  falls  within  the  principle  of  Bill 
V.  Cureton,  Petre  v.  Espinasse  (2  Myl.  &  Keen,  496),  and  of  Sir  William  Grant's 
judgment  in  Sloane  v.  Cadogan  (Sngd.  on  Vend.  9th  edition,  Appx.  No.  26). 

The  Vice-Chancellor.  Before  I  decide  this  case  I  will  read  over  the  deeds  that 
have  been  executed. 

July  30.  The  Vice-Chancellor  [Sir  L.  Shadwell].  In  this  ease  an  unmarried 
lady  had  a  power  of  appointment  over  a  fund  under  her  mother's  will,  and  also  a 
power  to  dispose  of  a  fund,  after  her  death,  under  the  will  of  her  aunt,  Mrs.  Nowell : 
and,  being  in  this  country,  but  being  about  to  go  to  India,  she  executed  two  instru- 
ments, one  of  which  purported  to  be  an  execution  of  the  power  over  the  fund  given 
by  the  mother,  and  the  other  to  be  an  execution  of  the  power  over  the  fund  given  by 
Mrs.  Nowell.  After  reciting  that  she  was  going  to  India,  where  she  was  engaged  to 
be  married,  she  executed  the  two  powers  by  appointing  the  funds  to  three  persons, 
who  were  to  be  the  trustees  of  an  indenture  which  professed  to  be  her  marriage  settle- 
ment :  and,  by  that  indenture,  after  taking  [290]  notice  of  the  fact  that  she  was 
engaged  to  be  married,  but  not  mentioning  to  what  person,  she  proceeded  to  declare 
that  the  trustees  should  hold  the  funds  in  trust  for  herself  for  her  separate  use  for 
life,  and,  after  her  decease,  in  trust  for  any  husband  that  she  might  happen  to  leave 
surviving  her,  for  his  life,  entirely  overlooking  the  person  to  whom  she  was  engaged 
to  be  married :  and  then  there  followed  trusts  for  the  benefit  of  the  children  she 
might  have  by  any  husband  or  husbands  whomsoever. 

Then  it  appears  that  she  went  to  India ;  and  there  she  was  advised  that  all  that  she 
had  done  was  very  absurd  and  ought  to  be  revoked  :  and,  accordingly,  she  executed 
some  instrument  which  professed  to  be  an  instrument  of  revocation  ;  and,  after  that, 
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she  married :  and  then,  having  married,  she  executed  an  instrument,  which  professed 
to  be  a  new  settlement  in  favour  of  herself  and  the  husband  that  she  then  had,  and 
the  children  of  that  marriage. 

The  bill  was  filed  by  her  and  the  persons  who  were  named  as  trustees  in  the 
second  marriage  settlement,  for  the  purpose,  as  I  understand,  of  taking  the  funds  out 
of  those  trustees  in  whom  they  had  been  vested  under  her  mother's  will,  and  under 
Mrs.  XoweU's  will,  and  of  having  those  funds  transferred  to  the  trustees  of  the  second 
settlement.  The  pleadings  were  not  handed  to  me,  and  therefore  I  took  the  effect  of 
them  from  the  statement  made  at  the  Bar  :  but,  upon  reading  over  these  instruments, 
1  find  that,  among  the  recitals  of  the  second  settlement,  there  is  a  recital  which,  if  it 
be  true,  makes  the  suit  wholly  unnecessary.  That  recital  is  that  both  the  funds  were 
then  standing  in  the  names  of  the  trustees  of  the  second  settlement.  Now,  if  that 
recital  be  true,  the  whole  suit  is  superfluous.  But  the  case  [291]  was  argued  before 
me  at  the  Bar,  as  if  no  such  circumstance  had  taken  place  :  and  I  do  not  wonder, 
seeing  the  five  strange  instruments  which  this  lady  has  executed,  that  the  last  one 
should  have  this  recital  in  it ;  though  it  is  manifestly  false.  [Mr.  K.  Bruce.  It  is  a 
mistake.]  The  Vice-Cil\ncellor.  I  take  it  to  be  so :  but  then  the  question  is 
whether  this  lady  having,  in  effect,  before  her  marriage,  executed  the  powers  of 
appointment  in  the  way  I  have  mentioned,  and  having  made  that  first  settlement  in 
the  year  1839,  which  was  evidently  without  any  contract  with  any  human  being  and 
altogether  voluntary,  not  to  say  grossly  absurd — the  question,  I  say,  is  whether  this 
Court  can  treat  the  whole  as  a  nullity,  and  direct  that  the  funds  over  which  she  had 
the  powers  of  appointment  should,  so  far  as  circumstances  will  admit,  be  transferred 
to  the  trustees  of  her  new  settlement  ?  There  was  some  discussion  upon  it  at  the 
Bar ;  and  reference  was  made  to  the  case  of  Sloane  v.  Cadogan ;  and  it  was  considered 
that  that  case  was  an  authority  upon  the  point  that  there  might  be  a  voluntary  settle- 
ment made,  without  a  transfer  of  the  fund  to  trustees,  which  this  Court  would  not 
allow  to  be  disturbed,  but  would  consider  as  perfectly  good  against  the  settlor.  But, 
upon  looking  into  the  case  of  Sloane  v.  Cadogan,  as  it  is  stated  at  length  in  the 
Appendix  to  Sir  E.  Sugden's  Treatise  on  Vendors  and  Purchasers,  it  does  not  appear  to 
me  that,  though  the  point  was  argued  at  the  Bar  before  Sir  William  Grant,  the  point, 
in  effect,  did  ever  arise. 

The  case,  in  substance,  was  this  :  A  settlement  was  made  upon  the  marriage  of 
Lord  Cadogan ;  and  that  settlement  professed  to  be  a  declaration  of  the  trusts  of  a 
sum  of  £20,000,  which  was  vested  in  trustees  in  some  way  or  other  (though  it  does 
not  exactly  appear  how),  [292]  by  means  of  which  Mr.  William  Bromley  Cadogan, 
who  was  one  of  the  sons  of  Lord  Cadogan,  became,  subject  to  his  father's  life  interest, 
entitled  to  one-fourth  of  that  sum.  Then  Mr.  William  Bromley  Cadogan,  in  the  life- 
time of  his  father  and  after  he  was  married,  and  apparently  without  any  consideration, 
executed  an  instrument  by  which  he  declared  certain  trusts  of  his  one-fourth  of  the 
£20,000  ;  and,  in  particular,  it  is  to  be  observed  that  he  declared  the  trust,  as  to 
£1000,  part  of  that  one-fourth,  in  substance,  for  himself ;  and  the  rest  was  to  go  to 
his  wife  for  her  life,  then  to  their  children,  and,  in  default  of  issue,  as  Mr.  Cadogan 
should  appoint  by  deed  or  will,  and,  in  default  of  appointment,  to  Lord  Cadogan. 
Then  Mr.  Cadogan  made  a  will ;  and  one  of  the  questions  that  arose  before  Sir  W. 
Grant  was  whether  that  will  was  a  good  execution  of  the  power  contained  in  the 
voluntary  settlement.  By  his  will  he  gave  all  the  residue  of  his  estate  and  effects 
to  his  wife,  and  appointed  her  sole  executrLx.  The  will  did  not  take  notice  of  the 
settlement.  But  afterwards  he  executed  a  testamentary  instrument  which  did  take 
notice  of  the  settlement  in  express  terms ;  and  which,  in  a  certain  way,  seems  to  me 
to  have  disposed  of  the  £1000,  which  was  part  of  the  fund,  upon  the  face  of  this 
settlement,  settled  by  him,  that  is,  reserved  to  himself.  After  his  death  the  will  and 
the  testamentary  paper  were  proved  by  Mrs.  Cadogan.  Then  she  filed  a  bill  against 
the  persons  who  represented  Lord  Cadogan  ;  from  which  it  appears  that,  in  the  mean- 
while, the  fund  had  been  lent  to  Lord  Cadogan  upon  mortgage :  so  that  those  who 
represented  him  had  the  legal  interest  in  the  fund.  The  bill  was  filed  by  Mrs. 
Cadogan,  insisting  that  she  was  entitled  to  the  fund  in  question  which  was  settled ; 
because,  she  said,  there  was  a  good  execution  of  the  power ;  and,  if  not,  then  the 
argument  was  raised  at  the  [293]  Bar  that  the  settlement  was  altogether  voluntary, 
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and  that,  therefore,  she,  as  the  executrix  of  Mr.  Cadogan,  was  entitled  to  have  the 
fund.  I  collect  from  the  argument  that  though  that  particular  point  was  argued  by 
Sir  Edward  Sugden,  and  probably  by  the  other  counsel  who  were  with  him,  yet  the 
answer  to  it  was  that  the  bill  did  not  raise  any  such  case ;  because  it  stated  the 
settlement,  and  claimed  under  the  settlement.  The  bill  was  not  a  bill  by  the 
executrix  merely,  treating  the  matter  as  if  there  had  been  no  settlement,  and  leaving 
the  Defendants  to  set  up  the  settlement  and  avail  themselves  of  it ;  but  it  stated, 
substantially,  the  settlement,  and  endeavoured  to  have  the  benefit  of  it ;  and  it  does 
not  appear  that  relief  was  prayed  in  the  alternative.  So  that  the  relief  which  was 
asked  by  means  of  the  argument  that  the  settlement  ought  to  be  altogether  considered 
as  a  nullity  was,  in  efl'ect,  inconsistent  with  the  case  made  by  the  bill.  And  it  further 
struck  me,  on  reading  the  case,  that,  though  it  might  have  been  possible  that  Mr. 
Cadogan,  in  his  own  lifetime,  might,  notwithstanding  the  settlement,  have  requested 
that  the  holders  of  the  fund  should  be  declared  trustees  for  him ;  yet  the  case  varied 
from  the  mere  case  of  a  claim  by  Mr.  Cadogan  in  this  respect,  that  Mr.  Cadogan  had 
died,  and,  by  his  testamentary  papers,  which  were  proved  by  the  executrix  and  had 
bound  her,  he  had  taken  notice  of  the  settlement  as  an  existing  instrument ;  and  it 
occurred  to  me,  therefore,  though  it  does  not  appear  to  have  been  noticed  by  Sir 
William  Grant,  that  the  decision  of  that  learned  Judge  might  have  been  supported 
upon  that  ground :  because  the  party  who  claimed  to  set  aside  the  settlement  was  the 
personal  representative  of  a  party  who,  by  his  testamentary  papers,  had  acknowledged 
the  settlement. 

[294]  The  language  that  is  put  into  the  mouth  of  Sir  William  Grant  is  this  :  he 
says :  "  But,  as  against  the  party  himself  and  his  representatives,  a  voluntary  settle- 
ment is  binding."  That  is  true,  provided  that  the  subject  of  the  settlement  is 
completely  vested  in  those  persons  who  are  to  take  under  it,  or  in  certain  persons  as 
trustees,  who  are  to  hold  it  for  other  parties.  His  Honor  then  goes  on  to  say  :  "  The 
Court  will  not  interfere  to  give  perfection  to  the  instrument,  but  you  may  constitute 
one  a  trustee  for  a  volunteer."  That  is  true.  "  Here  the  fund  was  vested  in 
trustees."  That  is  true  with  respect  to  the  original  fund  itself.  "  Mr.  William 
Cadogan  had  an  equitable  reversionary  interest  in  that  fund,  and  he  has  assigned  it 
to  certain  trustees,  and  then  the  first  trustees  are  trustees  for  his  assigns,  and  they 
may  come  here ;  for,  when  the  trust  is  created,  no  consideration  is  essential,  and  the 
Court  will  execute  it,  though  voluntary." 

Now  I  cannot  but  think,  if  Sir  William  Grant  did  use  that  language,  that  it  was 
inaccurate  ;  because  the  voluntary  settlement  which  was  executed  by  Mr.  William 
Cadogan  left  the  fund  as  it  existed  at  the  time  when  the  settlement  was  made ;  and 
nothing  whatever  passed  by  the  voluntary  settlement  to  the  persons  who  were  named 
as  trustees  of  it ;  and  it  seems  to  me  that,  but  for  the  other  circumstances  which  I 
have  noticed.  His  Honor's  decision  would  not  have  been  right.  But,  attending  to 
what  actually  was  the  state  of  the  record  before  him  and  what  were  the  circumstances 
of  the  case,  it  appears  to  me  that  the  decision  was  perfectly  right.  Therefore,  the 
only  thing  that  I  should  consider  as  inaccurate  is  the  expression  that  Mr.  Cadogan 
had  assigned  the  fund  to  certain  trustees;  whereas,  in  effect,  he  assigned  [295] 
nothing  ;  for  they  took  nothing  ;  the  fund  remained  just  where  it  was. 

I  do  not,  therefore,  consider  that  Shane  v.  Cadogan  is,  in  effect,  any  sort  of 
authority  for  the  position  in  support  of  which  it  was  cited.  And  I  observe  that  my 
Lord  Chancellor,  in  giving  his  judgment  upon  the  appeal  in  Edwards  v.  Janes,  says 
(1  Myl.  &  Cr.  238) :  "  In  Sloane  v.  Cadogan  the  claim  was  not  against  the  donor  or  his 
representatives,  for  the  purpose  of  making  that  complete  which  had  been  left 
imperfect ;  hut  against  the  persons  who  had  the  legal  custody  of  the  fund  ;  and  the 
question  was  whether  the  transaction  constituted  them  trustees  of  the  fund  for  the 
cestui  que  tnists.  Sir  William  Grant  came  to  the  conclusion  that  it  did  ;  and  the 
consequence  was  that  they  were  bound  to  account.  That  case  has  been  considered 
by  Sir  Edward  Sugden  as  going  a  great  way  ;  but,  upon  the  principle  stated  by  Sir 
William  Grant,  it  is  free  from  all  possible  question  ;  for  there  was  no  attempt  in  that 
case  to  call  in  aid  the  jurisdiction  of  this  Court." 

It  is  true  that,  upon  the  principle  stated  by  Sir  William  Grant,  it  was  right.  The 
only  question  is  whether  the  mere  principle,  as  it  stands  expressed  in  the  judgment. 
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independent  of  the  facts  of  the  case,  was  a  principle  that  could  be  correctly  applied  to 
the  case ;  and  I  rather  think  that  it  was  not.  Taking  the  principle  to  be  right,  the 
decision  certainly  is  right. 

In  this  present  case  it  appears  to  me  that  the  lady,  having  made  what  I  should 
call  an  imperfect  voluntary  settlement  without  any  contract  whatever  with  any  [296] 
human  being,  was  at  perfect  liberty  to  call  upon  those  who  were  the  holders  of  the 
fund  and  say  :  "  I  have  executed  my  powers  of  appointment,  but  all  the  trusts  I 
have  declared  are  clearly  void  :  I  choose  to  annul  them."  And  I  cannot  but  think, 
inasmuch  as  the  funds  have  not  (which  I  take  to  be  the  fact  not\vithstanding  the 
recital  in  the  last  indenture)  passed  from  the  persons  who  were  the  holders  of  the 
funds  under  the  will  of  the  mother  and  under  the  will  of  Mrs.  Xowell  that  those 
persons  do  now  hold  the  funds  in  trust  for  such  purposes  as  Mrs.  Beatson  may  now 
choose  to  declare.  Therefore,  when  she  has  filed  a  bill  in  conjunction  with  those  gentle- 
men who  are  named  as  trustees  of  her  second  settlement,  making  the  husband  a 
party  to  the  record,  and  he  does  not  object  to  the  relief  asked  by  the  bill,  this  Court 
ought  to  interfere  and  ought  to  do  this,  namely,  not  to  direct  that  both  the  sets  of 
trustees  shall  hand  over  the  funds  to  the  new  trustees  ;  but  that  the  trustees  of  the 
mother's  will  shall  hand  over  the  fund  to  the  new  trustees ;  because  the  fund  is 
given  by  the  mother's  will,  absolutely,  according  to  the  appointment  of  Mrs.  Beatson  ; 
but  as,  with  respect  to  the  fund  which  is  given  by  the  will  of  Mrs.  Xowell,  the  first 
trust  declared  is  that  it  shall  be  in  trust  for  the  separate  use  of  Mrs.  Beatson  during 
her  life,  and  the  trustees  are  to  transfer  the  fund,  after  her  decease,  in  such  manner 
as  she  shall  appoint ;  it  appears  to  me  that  it  would  be  inconsistent  with  the 
trust  declared  by  the  will  of  Mrs.  Nowell  that  the  trustees  should,  in  the  first 
instance,  part  with  the  fund.  My  opinion  is  that,  according  to  the  true  construction 
of  their  trusts,  they  must  hold  that  fund  during  the  life  of  Mrs.  Beatson,  unless  they 
choose  to  give  it  up ;  and  no  duty  can  be  imposed  upon  them  to  transfer  the  fund  at 
all  until  after  her  death. 

[297]  Therefore,  I  think  that  those  persons  who  are  trustees  under  the  mother's 
will  should  be  directed  to  transfer  the  fund  to  the  nominees  of  Mrs.  Beatson  under  her 
last  instrument ;  and  that  it  should  be  declared  that  the  trustees  under  Mrs.  Nowell's 
will  do,  as  to  the  two-sevenths  of  her  residuary  estate  to  which  Mrs.  Beatson  is 
entitled,  stand  possessed  of  them  in  trust  for  her  separate  use  during  her  life,  and, 
after  her  death,  upon  trust  to  assign  them  to  the  trustees  of  Mrs.  Beatson's  second 
settlement. 

Declare  that,  in  the  events  which  have  happened,  the  deeds-poll  of  appointment  and 
the  indenture  of  settlement  of  the  13th  of  June  1839  have  become  inoperative,  and 
that  the  indenture  of  revocation  and  new  appointment  of  the  30th  of  December  1839 
and  the  indenture  of  settlement  of  the  12th  of  August  1840  ought  to  be  carried 
into  effect :  order  the  trustees  of  Mrs.  Xowell's  will  to  transfer  the  two-sevenths 
of  her  residuary  estate,  and  the  trustees  of  Mrs.  Humfrays's  will  to  transfer 
the  £5000  Reduced  annuities,  to  the  trustees  of  the  indentures  of  the  12th  of 
August  1840.(1) 

Reg.  Lib.  (A.)  1840,  fo.  1451  b. 

[298]      CORNim'ALL  f.  CORNEWALL.(2)     JuZy  31,  1841. 

[S.  C.  10  L.  Ch.  364 ;  5  Jur.  744.     Overruled  on  point  as  to  payment  of  debts, 
Gervis  v.  Gervis,  1847,  14  Sim.  654.] 

Administratim.     Priority.     Devisee  and  Legatee.     Will.     Construction.     Books. 

Specific  legacies  are  to  be  applied  in  payment  of  specialty  debts  in  priority  to  real 
estates  devised.     Long  v.  Short  observed  upon. 


(1)  As  the  decree  directed  the  trustees  of  Mrs.  Xowell's  will  to  transfer  the 
two-sevenths  of  that  testatrix's  residuary  estate  to  the  trustees  of  the  deed  of  August 
1840,  it  is  presumed  that  they  had  consented  to  make  the  transfer. 

(2)  Ex  relatione,  Mr.  XichoU. 
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Testator  gave  to  his  son  all  his  plate,  jewels,  trinkets  and  all  his  furniture  and  other 
articles  of  domestic  use  and  ornament.  By  a  codicil  he  gave  to  his  wife  all  his 
provisions,  wines,  carriages,  horses  and  all  his  musical  instruments,  and  the  use  of 
all  his  books,  and  all  his  money  in  his  dwelling-house  and  in  his  banker's  and  land 
steward's  hands,  for  her  own  sole  use  and  benefit.  Held,  that  the  books  were 
given  to  the  son  absolutely ;  subject  to  a  life  interest  in  the  wife. 

By  indentures  of  lease  and  release  of  September  1815  real  estates  were  settled  and 
assured  to  Sir  G.  Cornewall  for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male.  By  indentures  of  lease  and  release  of  July  1816  other  real  estates  were 
conveyed  and  assured  to  trustees,  upon  trust  to  raise  thereout,  by  sale,  mortgage  or 
otherwise,  monies  sufficient  to  defray  certain  scheduled  charges  and  incumbrances, 
and,  subject  thereto,  to  the  use  of  Sir  G.  Cornewall  in  fee. 

Sir  G.  Cornewall,  by  his  will,  dated  in  November  1818,  devised  all  the  estates 
comprised  in  the  last-mentioned  indentures  to  such  and  the  same  uses  as  the  estate^ 
comprised  in  the  first-mentioned  indentures  should  stand  settled  and  assured  to  at 
the  time  of  his  decease ;  and,  as  to  all  his  personal  estate  and  effects  whatsoever 
which  should  remain  after  payment  of  his  just  debts  (exclusive  of  the  debts  specially 
charged  on  his  real  estates)  and  his  funeral  expenses,  he  gave  the  same  to  his  wife 
and  appointed  her  sole  executrix. 

By  a  codicil  of  March  1835  the  testator  gave  to  his  eldest  son  all  his  plate  and 
family  jewels  and  trinkets  and  ornaments  of  the  person,  and  all  his  furniture  and 
other  articles  of  domestic  use  and  ornament. 

By  a  second  codicil  the  testator  bequeathed  several  articles  specifically  to  his  wife. 

[299]  By  a  third  codicil  the  testator  devised  certain  tithes  to  trustees,  in  trust  to 
sell  and  divide  the  proceeds  thereof  amongst  his  younger  children. 

The  testator  died  in  1835,  and  thereupon  certain  real  estates  of  which  he  was 
seised  in  fee,  and  which  were  not  comprised  in  either  of  the  above-mentioned 
indentures,  descended  to  his  eldest  son.     The  testator  left  several  younger  children. 

The  bill  was  filed  by  the  younger  children  of  the  testator,  for  the  administration 
of  his  estate,  against  the  heir  at  law,  the  widow  the  executrix,  and  the  trustees  of  the 
indentures  of  1815  and  1816. 

On  the  hearing  for  further  directions,  a  question  arose  whether  the  personalty 
specifically  bequeathed  to  the  widow  by  the  second  codicil  and  to  the  eldest  son  by 
the  first  codicil  ought  to  contribute,  rateably  with  the  devised  real  estates,  to  the 
payment  of  such  of  the  testator's  specialty  debts  as  the  general  personal  estate  and 
the  real  estates  descended  had  proved  insufficient  to  pay,  or  whether  the  specific 
legacies  must  not  be  resorted  to  and  exhausted  before  any  application  of  the  devised 
real  estates. 

Mr.  Griffith  Eichards  and  Mr.  Freeling,  for  the  Plaintiffs,  and  Mr.  Jacob  and  Mr. 
De  Gex,  for  the  eldest  son  and  heir  at  law,(l)  in  support  of  the  proposition  that  the 
specific  legacies  must  be  first  applied.  Prior  to  the  Statute  of  Fraudulent  Devises 
(3  &  4  Will.  [300]  &  Mary,  c.  14),  a  specialty  creditor  could  in  no  case  have  come 
against  devised  real  estates,  but  must  have  resorted  to  the  specific  legacies.  That 
statute  was  passed  for  the  benefit  of  creditors,  not  of  legatees.  Galtm  v.  Hancock 
(2  Atk.  430).  The  fifth  resolution  in  Hasleivood  v.  Pope  (3  P.  Will.  322)  is  an  express 
decision  in  favour  of  the  proposition  we  are  contending  for.  Clifton  v.  Burt  (1  P. 
Will.  679)  shews  that  a  specific  devisee  is  more  favoured  in  equity  than  a  specific 
legatee  is.  The  case  of  a  widow's  paraphernalia  furnishes  a  very  strong  argument  in 
support  of  the  same  doctrine ;  for  it  has  been  repeatedly  held  that  a  wid'ow,  whose 
paraphernalia  have  been  taken  by  a  specialty  creditor,  has  no  equity  to  come  upon 
devised  realty  for  a  contribution.  Pddout  v.  Loid  Plymouth  (2  Atk.  104) ;  Prohert  v. 
Cliffm-d  (Amb.  6  ;  2  P.  Will.  544,  note) ;  Tipping  v.  Tipping  (1  P.  Will.  729) ;  Graham 
V.  Lord  Londonderry  (3  Atk.  393).  The  case  of  Snelson  v.  Corhd  (3  Atk.  369)  shews 
that  paraphernalia  are  to  be  preferred  to  specific  legacies.     The  principle  of  a  Court 

(1)  It  was  considered  most  for  the  benefit  of  the  heir  as  tenant  in  tail  of  the 
devised  real  estates  that  the  debts  should  be  defrayed  out  of  the  specific  legacies, 
though  his  specific  legacies  were  of  considerable  value. 
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of  Equity  has  always  been  to  exhaust  the  personalty  before  resorting  to  realty,  in 
payment  of  debts. 

Mr.  Xicholl,  for  the  testator's  widow.  This  point  has  been  decided  bv  Long  v. 
Short  (1  P.  Will.  403 ;  2  Yern.  756)  and  Silk  v.  Pmne  (1  Dick.  384 ;  1  Bro.  C.  C.  13S, 
note).  In  both  those  cases  it  was  held  that,  to  pay  specialty  debts,  specific  legacies 
and  specifically  devised  realty  were  to  contribute  rateably.  O'Xeal  v.  Mead  (1  P.  Will. 
693)  and  Irrin  v.  Ironmonger  (2  E.  ^V  Myl.  531)  are  to  the  same  effect.  Haslewood 
V.  Pope  does  seem  at  first  sight  [301]  opposed  to  Long  v.  Short ;  but  Mr.  Eoper,  in 
his  Treatise  on  Legacies  (vol.  1,  p.  829),  thus  reconciles  the  two  decisions.  He  says : 
"It  is  presumed  that  Lord  Talbot  (in  Hasleicoo'-l  v.  Po2)e),  in  the  expression,  'the 
specific  legatee  shall  not  stand  in  the  place  of  the  bond  creditors  to  charge  the  land  devised,' 
must  have  intended,  not  that  the  devisee  should  not  contribute,  but  that  the  specific 
legatee  had  no  right  to  have  the  assets  so  marshalled  against  the  specific  devisee  as 
to  throw  the  bond  debt  exclusively,  upon  the  real  estate  devised,  to  the  exoneration 
of  the  personalty  specifically  bequeathed."  The  decision  in  Haslewooii  v.  Pope  may 
be  thus  further  explained.  It  had  been  established,  long  anterior  to  that  decision, 
that  a  mere  pecuniary  and,  a  fortiori,  a  specific  legatee  could  marshal  assets  against 
a  descended  estate  ;  the  fourth  resolution  in  that  case  carried  the  doctrine  a  step 
further,  and  Lord  Talbot  then  held  that  it  was  equally  a  case  for  marshalling  where 
the  estate  was  de\'ised  subject  to  payment  of  debts.  By  the  fifth  resolution  in  that 
case,  it  would  seem  that  an  attempt  was  made  to  extend  further  the  rule  just 
established  by  the  fourth  resolution,  and  to  throw  the  whole  of  the  specialty  debt  on 
the  devised  realty,  to  the  entire,  and  not  simply  pro  rata,  exoneration  of  the  specific 
legacy ;  this  Lord  Talbot  refused  to  do.  But  had  Lord  Talbot  been  asked  whether 
he  intended,  by  such  refusal,  to  decide  that  the  specific  legacy  was  to  bear  the  ^rhole 
of  the  debt,  the  answer  would  have  been  that  Long  v.  Short  had  already  established 
that  the  debt  must  be  borne,  rateably  and  pari  passu,  by  both  subjects  of  gift.  Clifton 
V.  Burt  is  the  case  of  a  mere  pecuniary  legatee,  and  furnishes  no  authority  either  way. 
To  derive  any  argument  from  the  case  o(  paraphernalia,  it  must  be  shewn  that  the 
proposition  that  paraphernalia  stand  in  a  preferable  situation  to  [302]  specific  legacies 
is  universally  true ;  but  Burton  v.  Pierpoint  (2  P.  Will.  78)  is  an  express  authority 
that  it  is  not  so.  Probert  v.  Clifford  is  opposed  by  Boi/ntun  v.  Boyntun  (1  Cox,  106). 
Snelson  v.  Corbet  by  no  means  bears  out  the  proposition  attempted  to  be  derived  from 
it.  With  regard  to  the  argument  of  principle  in  the  application  of  assets,  how  does 
that  principle  exist  when  descended  real  estates  are  applied  before  specifically 
bequeathed  personalty  ; 

Mr.  Richards,  in  reply.  If  the  authorities  are  conflicting,  resort  must  be  had  to 
principle.  There  can  be  no  question  on  which  side  the  preponderance  of  principle  is 
to  be  found. 

The  Vice-Chaxcellor  [Sir  L.  Shadwell].  I  have  my  own  copy  of  Peere 
Williams's  Reports  in  Court,  and  I  see  that  many  years  ago  I  had  my  attention 
called  to  the  conflicting  decisions  on  this  point ;  and  I  find  that,  in  my  copy,  I  have 
added  this  note  to  the  case  of  Long  v.  Short :  "  Qucere  however,  if  the  statute  against 
fraudulent  devises  was  not  made  for  the  benefit  of  creditors  and  not  of  legatees.' 
Then  I  see  I  have  made  a  reference  to  Gallon  v.  Hancock  I  must  say  that  the  weight 
of  authority  has  always  appeared  to  me  to  be  in  favour  of  the  decision  of  Lord  Talbot. 
I  have  always  heard  Lord  Talbot  spoken  of  as  an  excellent  lawyer,  conversant  with 
the  law  of  the  Court  in  which  he  sat.  Lord  Eldon  has  frequently  expressed  that 
opinion  of  him  ;  added  to  this,  his  is  the  later  decision,  and  is  entirely  supported  by 
principle.  If  I  find  two  decisions,  one  of  one  Lord  Chancellor  and  another  of  another 
Lord  Chancellor,  and  the  second  of  the  two  decisions  is  quite  consonant  to  principle, 
I  think  [303]  the  later  decision  must  be  the  one  to  stand.  I  have  therefore  no 
difficulty  in  holding  that  the  specific  legacies  must  be  exhausted  before  the  real 
estates  are  resorted  to. 

The  other  questions  in  the  cause  were  whether  the  testator's  books  passed  to  his 
eldest  son  by  the  first  codicil ;  and  whether  his  widow  took  more  than  a  life  interest 
in  them  under  the  second  codicil. 

Under  the  will,  the  widow  was  residuary  legatee  of  the  testators  personal  estate. 
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By  the  first  codicil,  the  testator's  plate,  family  jewels  and  trinkets  and  ornaments  of 
the  person,  furnitui-e  and  all  his  other  articles  of  domestic  use  or  ornament,  were  given  to 
his  eldest  son.  By  the  second  codicil  the  testator  gave  to  his  wife  all  the  provisions 
and  wines  in  his  dwelling-house,  and  all  his  pleasure-carriages  and  horses,  musical 
instruments  and  the  use  of  all  his  books,  and  all  the  money  in  his  dwelling-house,  in  his 
banker's  and  land  steward's  hands  at  the  time  of  his  decease,  for  her  own  sole  use  and 
benefit. 

The  Vice-Chancellor.  The  testator  must  be  taken  to  have  known  that,  by  his 
will,  he  had  given  his  general  personal  estate  to  his  wife.  By  his  first  codicil  he 
gives  to  his  eldest  son  all  his  plate,  family  jewels,  trinkets  and  ornaments  of  the 
person,  and  all  his  furniture  and  other  articles  of  domestic  use  or  ornament.  By  the 
second  codicil  he  gives  to  his  wife  all  the  provisions  and  wines  in  his  dwelling- 
house,  &c.,  and  the  use  of  all  his  books,  &c.,  &c.  Now  books,  if  they  are  used,  are 
articles  of  domestic  use  :  if  they  are  not  used,  they  are  articles  of  domestic  ornament. 
Consequently  they  are  included  in  the  [304]  bequest  made  to  the  eldest  son  by  the 
first  codicil.  AVith  respect  to  the  second  codicil,  it  is  observable  that  the  testator 
gives  to  his  wife  all  his  provisions,  wines,  carriages,  horses  and  musical  instruments ; 
but  when  he  mentions  his  books  he  changes  the  form  of  expression  ;  for  he  does  not 
give  to  her  all  his  books,  but  the  use  of  all  his  books.  Therefore,  the  true  construction 
of  the  two  codicils  is  that  the  son  takes  the  books  absolutely,  subject  only  to  the 
wife's  right  to  the  use  of  them  during  her  life. 

[304]    LoMBE  V.  Stoughton.    Lombe  v.  Jodrell.    Jul;/  30,  31,  1841. 

[For  subsequent  proceedings,  see  17  Sim.  84.     See  Mathews  v.  Keble,  1867-68,  L.  R. 

4  Eq.  472;  L.  R.  3  Ch.  691.] 

Accumulation.     Thellusson  Act  (39  &  40  Geo.  3,  c.  98). 

Testator,  after  devising  his  estates  in  strict  settlement,  directed  that,  in  case  he 
should  not  erect  a  mansion-house  on  his  estates  in  his  lifetime,  his  trustees  should, 
fffrthwith  after  his  death,  erect  the  same  according  to  such  plan  as  he  should  approve 
of  in  his  lifetime ;  or,  if  he  should  die  before  such  plan  should  be  prepared  and 
completed,  then  according  to  such  plan  as  his  trustees,  with  the  consent  of  the 
person,  for  the  time  being  beneficially  entitled  to  the  immediate  freehold  of  his 
estates,  should  think  proper  to  adopt :  and  he  gave  .£20,000  to  the  trustees,  to  be 
applied  in  erecting  the  house,  and,  in  the  ineantiiiie,  to  be  laid  out  in  the  funds  and 
the  dividends  to  be  accumulated,  and  the  accumulations  as  well  as  the  original  fund  to 
be  applied  in  erecting  the  house,  and  the  surplus  (if  any)  to  be  laid  out  in  the 
purchase  of  lands  to  be  settled  to  the  same  uses  as  the  devised  estates.  Owing 
to  opposition  on  the  part  of  the  tenant  for  life,  the  trustees  did  not  build  the 
house  until  more  than  tweuty-one  years  after  the  testator's  death ;  and  they 
invested  the  £20,000  and  accumulated  the  income  of  it  during  the  whole  of  the 
interval.  Held,  that  the  direction  for  accumulation  was  not  within  the  Thellusson 
Act,  but  that  the  whole  of  the  accumulated  fund  was  applicable  to  purposes 
directed  by  the  will. 

Sir  John  Lombe,  Bart.,  by  his  will,  dated  the  18th  day  of  November  1814, 
devised  all  his  manors,  lands,  &c.,  situate  in  Norfolk  or  elsewhere,  whether  freehold, 
[305]  copyhold  or  leasehold,  unto  and  to  the  use  of  the  Defendants  Stoughton  and 
Mitchell,  their  heirs,  executors,  itc,  upon  trust  to  raise  out  of  the  rents,  during  the 
term  of  ten  years  from  his  decease,  an  annual  sum  of  £1000,  and  to  apply  the  same 
upon  the  trusts  thereinafter  declared ;  and  he  directed  that,  subject  to  the  raising  of 
that  sum,  the  trustees  should  stand  seised  and  possessed  of  the  manors,  &c.,  in  trust 
for  the  Defendant,  Edward  Lombe  the  elder,  for  life,  and,  after  his  death,  in  trust 
for  his  eldest  son,  the  Plaintifl",  Edward  Lombe  the  younger,  for  his  life,  and,  after  his 
death,  in  trust  for  his  first  and  other  sons  successively  in  tail  male,  with  remainder  in 
trust  for  the  second  and  other  sons  of  Edward  Lombe  the  elder,  who  should  be  born 
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in  the  testator's  lifetime,  successively  for  their  lives,  with  remainder  in  trust  for  their 
first  and  other  sons  successively  in  tail  male,  with  remainder  in  trust  for  the  sons  of 
Edward  Lombe  the  elder,  who  should  be  born  after  the  testator's  death,  successively 
in  tail  male,  with  remainders  in  trust  for  several  other  persons  for  their  lives 
successively,  and  their  first  and  other  sons  in  tail  male,  with  the  ultimate  remainder 
in  trust  for  the  testator's  great-niece,  Lucy  Marsham,  in  fee.  In  a  subsequent  part 
of  the  will,  the  following  clause  was  contained : — "  And  whereas  it  is  my  wish  and 
intention  that  a  mansion-house  and  suitable  offices,  fit  for  the  residence  of  the  owner 
of  my  estate,  shall  be  erected  on  some  convenient  spot  in  the  parish  of  Bylauo-h,  in 
the  county  of  Norfolk,  either  in  my  lifetime  or  after  my  death,  and  that,  if  I'^shall 
not  erect  the  same  in  my  lifetime,  then  that  my  said  trustees  shall,  fortkwith  after  rni/ 
death,  erect  the  same  according  to  such  plan  as  I  shall,  in  my  lifetime,  approve  of,  or, 
if  I  shall  die  before  such  plan  shall  be  prepared  and  corajjleted,  then  accordinf  to 
such  plan  as  the  trustees  or  trustee  for  the  time  being  under  this  [306]  my  will,  with 
the  consent  of  the  person  for  the  time  being  beneficially  entitled  to  the  immediate 
freehold  of  my  said  manors,  &c.,  under  this  my  will,  shall  think  proper  to  adopt, 
adhering  as  closely  as  possible  (situation  and  other  incidental  circumstances  being 
considered)  to  the  plan  of  the  house  now  the  residence  of  Robert  Marsham,  Esquire^, 
at  Stratton  Strawless  in  the  said  county  of  Norfolk  :  Now,  therefore,  in  order  to  pro- 
\'ide  a  fund  for  the  erection  of  the  said  mansion-house  and  offices  after  my  death,  in 
case  I  shall  not  erect  the  same  in  my  lifetime,  I  give  and  bequeath,  unto  the  said 
James  Stoughton  and  John  Mitchell,  their  executors,  &c.,  in  the  event  of  my  not 
erecting  or  completing  the  erection  of  the  said  mansion-house  in  my  lifetime,  the  sum 
of  £20,000  sterling  money,  to  the  intent  to  be  applied  for  the  purposes  aforesaid,  and, 
in  the  meantime,  to  be  laid  out  by  them,  in  their  names,  in  the  purchase  of  stock  in 
some  or  one  of  the  public  stocks  or  funds  of  Great  Britain,  or  at  interest  on  real 
security  ;  and  also  that  my  said  trustees  shall,  from  time  to  time,  receive  the 
interest,  &c.,  of  the  said  stocks,  funds  and  securities,  and  lay  out  such  interest,  &c., 
in  the  purchase  of  other  stocks  or  funds  as  aforesaid,  so  as  for  the  annual  income 
and  produce  of  the  said  stocks  or  funds  to  accumulate,  in  the  nature  of  compound 
interest,  until  the  said  money  shall  be  wanted  for  the  purpose  hereinbefore  and 
also  hereinafter  mentioned :  and  I  also  further  declare  and  direct  that  my  said 
trustees  or  trustee  for  the  time  being  shall  and  do  stand  possessed  of  the  said 
annual  sum  of  £1000,  hereinbefore  directed  to  be  received  and  retained  by  them  by 
and  out  of  the  rents  and  profits  of  my  said  manors,  &c.,  for  the  said  term  of  ten 
years  next  after  my  decease,  upon  trust  that  they  or  he  do  and  shall  add  the  said 
annual  sum  of  £1000,  from  time  to  time  to  be  raised  as  aforesaid,  to  the  said  sum 
[307]  of  £20,000  hereinbefore  bequeathed  for  the  purpose  aforesaid,  to  the  intent 
to  be  holden  upon  the  same  trusts  and  to  accumulate  therewith,  and  to  become,  in 
all  respects,  as  part  thereof  ;  and  I  do  hereby  expressly  direct  that  my  said  trustees 
shall,  forthwith  after  my  death,  in  case  I  shall  not  erect  or  complete  the  said  mansion- 
house  and  offices  in  my  lifetime,  commence  and  proceed  with  the  erection  thereof  in 
the  manner  hereinbefore  expressed,  and  apply  the  said  sum  of  £20,000  so  bequeathed 
as  aforesaid  and  the  accumulations  thereof,  and  also  the  said  annual  sum  of  £1000, 
to  be  from  time  to  time  raised  as  aforesaid  and  the  accumulations  thereof  respectively, 
in  defraying  the  expenses  of  erecting  the  said  mansion-house  and  offices  in  the  manner 
aforesaid  ;  and  I  do  hereby  declare  and  direct  that  if,  after  the  erection  and  comple- 
tion of  the  said  mansion-house  and  offices,  any  part  of  the  said  sum  of  £20,000  or  the 
accumulations  thereof,  or  of  the  said  annual  sum  of  £1000,  to  be  raised  and  received 
as  aforesaid,  or  of  the  accumulations  thereof,  shall  remain  unapplied  and  not  be  wanted 
for  such  purpose,  then  that  my  said  trustees  shall  stand  possessed  thereof  upon  the 
like  trusts  as  are  herein  declared  concerning  the  residue  of  my  personal  estate  herein- 
after bequeathed."  The  testator  then  empowered  his  trustees  to  take,  from  his 
estate,  timber,  brick-earth  and  any  other  materials  which  might  be  wanted  for  erect- 
ing the  mansion-house  and  offices,  or  for  repairing  any  of  the  buildings  on  his  estates  ; 
and  he  gave  his  residuary  personal  estate  to  the  trustees,  in  trust  to  invest  it  in  the 
purchase  of  lands  to  be  settled  to  the  same  uses  as  the  devised  estates ;  and,  until 
such  purchase  should  be  made,  to  invest  it  in  the  funds,  and  pay  the  dividends  to 
such  person  or  persons  as  should,  by  virtue  of  his  will,  be  [308]  entitled  to  the  rents 
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of  the  lands  directed  to  be  purchased  ;  and  he  appointed  Edward  Lombe  the  elder 
and  Mitchell  executors  of  his  will. 

The  testator  died  on  the  27th  of  May  1817  without  having  built  or  approved  of 
any  plan  for  building  the  mansion-house  and  offices  at  Bylaugh  ;  and,  after  his  death, 
his  executors  laid  out  £20,000,  part  of  his  personal  estate,  upon  securities,  in  the 
names  of  Stoughton  and  Mitchell,  to  be  applied  for  the  purpose  of  erecting  such 
mansion-house  and  offices  ;  and  Stoughton  and  Mitchell  from  time  to  time  laid  out 
the  income  of  that  sum  and  the  annual  sum  of  £1000,  out  of  the  rents  of  the  devised 
estates,  to  accumulate  for  the  last-mentioned  purpose.  They  also  caused  a  plan  of 
the  mansion-house  and  offices  to  be  prepared  by  an  architect ;  but  Edward  Lombe 
the  elder  objected  to  their  being  erected  at  Bylaugh,  and  declared  his  intention  not 
to  inhabit  them  if  they  should  be  erected,  but  to  remain  in  the  mansion-house  then 
on  the  estates  ;  and  consequently  he  did  not  give  his  consent  to  the  plan  which  had 
been  prepared.  The  Plaintiff,  however,  was  desirous  that  a  mansion-house  and  offices 
should  forthwith  be  erected  at  Bylaugh ;  and  accordingly  (on  the  21st  of  April  1828) 
he  filed  his  bill,  praying  that  Stoughton  and  Mitchell  might  be  ordered  to  transfer 
the  building  fund,  then  standing  in  their  names,  into  Court,  and  that,  by  means 
thereof,  a  mansion-house  and  offices  might  be  forthwith,  or  at  some  other  convenient 
time,  erected  at  Bylaugh,  pursuant  to  the  directions  of  the  will  and  under  the  decree 
of  the  Court ;  and  that  so  much  of  the  building  fund  as  should  not  be  wanted  for  the 
purpose  aforesaid  might  be  laid  out  according  to  the  directions  of  the  will  in  that 
behalf. 

[309]  By  an  order  in  the  cause,  dated  in  July  1828,  Stoughton  and  Mitchell  were 
ordered  to  transfer  into  Court  the  sum  of  £43,548,  18s.  Id.,  which  was  admitted  by 
them  to  be  invested  in  their  names  on  account  of  the  building  fund  :  and  it  was 
ordered  that  the  dividends  to  accrue  due  on  that  sum,  and  on  all  accumulations 
thereon,  should  be  laid  out  in  consols.  Stoughton  and  Mitchell  accordingly  trans- 
ferred the  £43, .548,  18s.  Id.  into  Court.  In  February  1829  the  suit  was  heard,  and 
the  Court  then  ordered  that  Stoughton  and  Mitchell  should  not  commence  or  proceed 
with  the  erection  of  the  mansion-house  and  offices  at  Bylaugh  until  the  further  order 
of  the  Court. 

In  September  1839  the  Plaintiff  filed  a  bill  of  supplement,  to  which  the  testator's 
co-heirs  at  law,  customary  heirs  and  next  of  kin,  as  well  as  Stoughton  and  Mitchell 
and  Edward  Lombe  the  elder,  were  made  Defendants,  stating  (amongst  other  things) 
that  the  period  of  21  years  from  the  testator's  death  expired  on  the  27th  of  May 
1838  ;  and  that  Edward  Lombe  the  elder  insisted  that  no  accumulation  of  the  build- 
ing fund  could  take  place  beyond  that  period,  and  claimed  the  accumulations  from 
that  time.  The  supplemental  bill  prayed  that  the  trusts  of  the  will  might  be  per- 
formed under  the  direction  of  the  Court ;  that  the  rights  and  interests  of  all  parties 
who,  in  the  opinion  of  the  Court,  were  interested  in  the  building  fund  (which  then 
amounted  to  £63,507,  14s.  lid.  consols)  and  the  dividends  thereof,  or  in  any  part 
thereof,  might  be  ascertained  and  declared ;  that  a  mansion-house  and  offices  might 
be  forthwith  erected  at  Bylaugh  under  the  direction  of  the  Court ;  and  that  a  com- 
petent part  of  the  fund  might  be  applied  for  that  purpose,  and  that  the  [310] 
remainder  of  it  might  be  laid  out  pursuant  to  the  directions  of  the  will  in  that 
behalf. 

By  the  decree  made  on  the  hearing  of  the  supplemental  cause,  it  was  ordered 
(amongst  other  things)  that  Mitchell  (who  had  survived  his  co-trustee  Stoughton) 
should  continue  to  search  for  and  dig  sufficient  quantities  of  brick-earth,  sand  and 
materials  in  and  upon  the  testator's  estates,  and  to  make  sufficient  quantities  of 
bricks,  with  a  view  to  building  a  mansion-house  and  offices  at  Bylaugh ;  and  that,  at 
the  proper  season  of  the  year,  he  should  mark  timber  upon  the  estates  fit  to  be  felled 
and  used  in  erecting  the  mansion-house  and  offices. 

On  the  original  and  supplemental  causes  coming  on  to  be  heard  for  further  direc- 
tions, the  question  was  whether  the  trust  or  direction  in  the  will  for  accumulating 
the  building  fund  came  within  the  Tbellusson  Act  (39th  &  40th  C4eo.  3,  c.  98).  That 
Act  enacts  :  "  That  no  person  or  persons  shall,  after  the  passing  of  that  Act,  by  any 
deed  or  deeds,  surrender  or  surrenders,  will,  codicil  or  otherwise  howsoever,  settle  or 
dispose  of  any  real  or  personal  property,  so  and  in  such  manner  that  the  rents,  issues. 
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profits  or  produce  thereof  shall  be  wholly  or  partially  accumulated  for  any  longer 
term  than  for  the  life  or  lives  of  any  such  grantor  or  grantors,  settlor  or  settlors,  or 
the  term  of  21  years  from  the  death  of  any  such  grantor,  settlor,  devisor  or  testator, 
or  during  the  minority  or  respective  minorities  of  any  person  or  persons  who  shall 
be  living  or  in  ventre  sa  mere  at  the  time  of  the  death  of  such  grantor,  devisor  or 
testator,  or  during  the  minority  or  respective  minorities  only  of  any  person  or  persons 
who,  under  the  uses  or  trusts  of  the  deed,  surrender,  will  or  other  assurances  [311] 
directing  such  accumulations,  would,  for  the  time  being,  if  of  full  age,  be  entitled  unto 
the  rents,  issues  and  profits,  or  the  interest,  dividends  or  annual  produce  so  directed  to 
be  accumulated ;  and,  in  every  case  where  any  accumulation  shall  be  directed  other- 
wise than  as  aforesaid,  such  direction  shall  be  null  and  void ;  and  the  rents,  issues, 
profits  and  produce  of  such  property  so  directed  to  be  accumulated  shall,  so  long  as 
the  same  shall  be  directed  to  accumulate  contrary  to  the  provisions  of  this  Act,  go 
to  and  be  received  by  such  person  or  persons  as  would  have  been  entitled  thereto  if 
such  accumulation  had  not  been  directed." 

Mr.  Jacob  and  Mr.  Messiter,  for  the  Plaintiffs,  and  Mr.  Boteler  and  Mr.  Elmsley, 
for  Defendants,  in  the  same  interest,  said  that,  in  order  to  bring  the  case  within  the 
operation  of  the  Thellusson  Act,  it  must  be  shewn  that  the  will  contained  a  positive 
direction  to  accumulate  the  building  fund,  which  was  contrary  to  the  provisions  of  the 
Act :  but  the  will  did  not  direct  the  fund  to  be  accumulated  beyond  the  time  allowed 
by  the  Act,  or  indeed  for  any  definite  period  whatever ;  on  the  contrary,  it  directed 
the  house,  &c.,  to  be  erected  forthwith  after  the  testator's  death  ;  and  that  the  accumu- 
lation which  had  taken  place  was  owing  not  to  any  direction  in  the  will,  but  to  the 
act  of  the  Court,  and  to  the  refusal  of  the  first  tenant  for  life  to  consent  to  the  plan 
which  had  been  prepared.(l) 

[312]  Mr.  Bethell,  Mr.  Lovat,  Mr.  Parry,  Mr.  Eomilly,  Mr.  Collyer,  Mr.  Steere 
and  Mr.  Glasse  appeared  for  the  other  parties.  They  cited  Lord  Southampton  v.  The 
Marquis  of  Hertford  (2  V.  &  B.  54) ;  Piper  v.  Piper  (3  Myl.  &  Keen,  159) ;  Sitwell  v. 
bernard  (6  Ves.  520) ;  JVehh  v.  IFehb  (2  Bev.  493) ;  Gravcnar  v.  Hallam  (Amb.  643) ; 
Treffonwell  v.  Sydenham  (3  Dow,  P.  C.  194);  Griffiths  v.  Fere  (9  Ves.  127). 

Jtdy  31.  The  Vice-Chaxcellor  [Sir  L.  Shadwell].  The  real  question  in  this 
ease  is  whether  the  testator  has  directed  that,  at  all  events,  a  house  shall  be  built : 
that  is  the  sole  point  as  I  understand  it. 

[313]  The  testator  commences  his  will  by  devising  all  his  freehold,  leasehold  and 
copyhold  tenements  to  the  Kev.  James  Stoughton  and  Mr.  John  Mitchell  in  fee,  as  far 
as  the  freeholds  and  copyholds  are  concerned.  Then  he,  first  of  all,  directs  that  for 
ten  years  after  his  death  they  shall  take  yearly  a  sum  of  £1000  out  of  the  rents,  and 
then  he  proceeds  to  limit  the  trusts,  which  create  estates  for  life,  in  succession,  with 

(1)  The  Vice-Chaucellor  made  the  following  observations  in  the  course  of  the 
ariiument : — 

With  respect  to  the  accumulation,  it  is  said  that  there  is  no  direction  to  accumulate 
bevond  the  time  allowed  by  the  Act.  But  there  are  nine  tenants  for  life.  Suppose 
that  the  trustees  had  proposed  a  plan  to  the  first  tenant  for  life ;  and,  whilst  it  was 
under  his  consideration,  he  had  become  lunatic,  and  before  any  commission  had  been 
taken  out  he  had  died  :  that  might  occupy  a  year :  and  then  the  next  tenant  for  life 
would  come  into  possession  ;  and  then  a  similar  thing  might  happen  ;  and  so  it  might 
go  on ;  and  the  last  tenant  for  life  might  die,  leaving  fifteen  or  sixteen  sons,  who  are 
to  take  in  succession;  and  the  same  event  might  happen  to  each  in  succession  :_ so 
that  twenty-five  or  twenty-six  years  might  pass  before  there  was  any  method  by  which 
a  plan  could  be  adopted.  Is  there  to  be  no  accumulation  during  that  time  1  1  must 
sav  that  it  appears  to  me,  on  the  plain  words  of  this  will,  that  an  accumulation  is 
directed  in  the  intermediate  time.  Here  the  testator  has,  in  terms,  directed  an 
accumulation,  though  I  admit  not  for  a  definite  time.  He  has  expressly  directed  an 
accumulation ;  and  he  has  so  constituted  the  terms  under  which  the  house  is  to  be 
built  that  this  accumulation  might  go  on  for  an  indefinite  time.  I  cannot  but  think, 
where  he  has  directed  an  accumulation  to  be  made,  and  circumstances  might  be  such 
as  to  prolong  the  accumulation  beyond  21  years,  there  the  Act  would  step  in  and  say 
it  should  not  go  beyond  the  21  years. 
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remainders  to  the  first  and  other  sons,  of  all  the  tenants  for  life  except  the  first. 
Then,  having  exhausted  the  limitations,  he  says :  "  And  whereas  it  is  my  wish  and 
intention  that  a  mansion-house  and  suitable  offices  fit  for  the  residence  of  the  owner  of 
my  estate,  shall  be  erected  in  some  convenient  spot  in  the  parish  of  Bylaugh,  in  the 
county  of  Norfolk,  either  in  my  lifetime  or  after  my  death  ;  and  that,  if  I  shall  not 
erect  the  same  in  my  lifetime,  then  my  trustees  shall  forthwith,  after  my  death,  erect 
the  same  according  to  such  plan  as  I  shall  in  my  lifetime  approve  of;  or,  if  I  shall  die 
before  such  plan  shall  be  prepared  and  completed,  then  according  to  such  plan  as  the 
trustees  or  trustee  for  the  time  being  under  this  my  will,  with  the  consent  of  the 
person  for  the  time  being  beneficially  entitled  to  the  immediate  freehold  of  my  said 
manors,  &c.,  under  this  my  will,  shall  think  proper  to  adopt,  adhering  as  closely  as 
possible,  situation  and  other  incidental  circumstances  being  considered,  to  the  plan  of 
the  house  now  the  residence  of  Robert  Marsham,  Esq.,  at  Stratton  Strawless,  in  the 
said  county  of  Norfolk  :  now,  therefore,  in  order  to  provide  a  fund  for  the  erection  of 
the  said  mansion-house  and  offices  after  my  death,  in  case  I  shall  not  erect  the  same  in 
my  lifetime,  I  give  and  bequeath  unto  the  said  James  Stoughton  and  John  Mitchell, 
their  executors,  administrators  and  assigns,  in  the  event  of  my  not  erecting  or  com- 
pleting the  [314]  erection  of  the  said  mansion-house  in  my  lifetime,  the  sum  of  £20,000, 
to  the  intent  to  be  applied  for  the  purposes  aforesaid ;  and,  in  the  meantime,  to  be 
laid  out  by  them,  in  their  names,  in  the  purchase  of  stock  in  some  or  one  of  the  public 
stocks  or  funds.  .  .  .  And  I  also  further  declare  and  direct  that  my  said  trustees  or 
trustee  for  the  time  being  shall  and  do  stand  possessed  of  the  said  annual  sum  of  £1000, 
hereinbefore  directed  to  be  received  and  retained  by  them  out  of  the  rents  and  profits 
of  my  said  manors,  messuages,  lands  and  hereditaments  for  the  said  term  of  ten  years 
next  after  my  decease,  upon  trust  that  they  or  he  do  and  shall  add  the  said  annual 
sum  of  £1000,  from  time  to  time  to  be  raised  as  aforesaid,  to  the  said  sum  of  £20,000 
hereinbefore  bequeathed  for  the  purpose  aforesaid,  to  the  intent  to  be  holden  upon 
the  same  trusts,  and  to  accumulate  therewith,  and  to  become  in  all  respects  as  part 
thereof ;  and  I  do  hereby  expressly  direct  that  my  said  trustees  shall,  forthwith  after 
my  death,  in  case  I  shall  not  erect  or  complete  the  mansion-house  and  offices  in  my 
lifetime,  commence  and  proceed  with  the  erection  thereof  in  the  manner  hereinbefore 
expressed,  and  apply  the  said  sum  of  £20,000,  so  bequeathed  as  aforesaid,  and  the 
accumulations  thereof,  and  also  the  said  annual  sum  of  £1000  to  be  from  time  to  time 
raised  as  aforesaid,  and  the  accumulations  thereof  respectively,  in  defraying  the 
expenses  of  erecting  the  said  mansion-house  and  offices  in  the  manner  aforesaid." 
Then  he  makes  the  disposition  of  the  surplus  of  the  fund  which  may  remain  after  the 
erection  of  the  house. 

It  appears  to  me  to  be  impossible  to  read  this  passage  in  the  will  without  seeing 
that  there  is,  in  the  plainest  language,  an  express  trust  for  the  erection  of  the  mansion- 
house,  which  the  trustees  are  forthwith,  [315]  after  his  death,  to  commence  and  to 
proceed  with  the  erecting  of.     I  cannot  conceive  any  words  more  plain. 

Then  the  question  subordinately  arises,  whether,  inasmuch  as  the  testator  has 
directed  that  the  trustees  shall  build  the  house  according  to  a  plan  to  be  approved 
of  by  them,  with  the  consent  not  of  a  given  individual,  but  of  that  accidental  personage 
who  may,  according  to  various  circumstances,  be  either  an  adult  or  an  infant,  that  is, 
the  person  entitled  to  the  immediate  freehold  of  the  manors,  &c. — whether  that  is  to 
have  the  effect  of  preventing  what  is  the  express,  clear,  declared  intent  from  being 
carried  into  execution. 

Now,  I  cannot  but  think  that  if  the  Court  had  been  called  upon  to  deal  with  the 
case  at  the  request  of  any  one  of  the  parties  interested  in  the  estate — -if  the  Court 
had  been  called  upon  to  say,  "  Let  the  house  be  built,"  and  had  found,  either  from 
incapacity  arising  from  the  infancy  of  a  tenant  in  tail,  from  the  absence  abroad  of  the 
tenant  for  life  in  possession,  who  was  adult,  or  from  his  perverseness,  or  from  his  loss 
of  understanding,  or  from  any  other  cause,  the  plan  could  not  be  approved  of  in  the 
manner  in  which  the  testator  had  directed  it  to  be  approved  of,  the  Court  would  have 
interfered,  and  said  that  the  trustees  should  not  stop  merely  because  there  was  the 
obstacle  to  the  approbation  of  the  plan  ;  and  would  have  taken  care  that  there  should 
be  a  proper  plan,  and  would  have  referred  it  to  the  Master,  as  a  matter  of  course,  to 
approve  of  a  plan  according  to  the  directions  of  the  will. 
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If  that  is  the  true  construction  of  the  will,  there  is  an  end  to  all  the  other  q  uestions  • 
because  i  consider  all  those  directions  which  the  testator  has  given  about  the  [3161 
accumulation  of  the  fund  until  it  is  actually  applied  are  so  much  surplusage,  and  are 
in  effect,  consequences  which  would  necessarily  have  resulted  from  the  direction  that' 
in  the  first  place,  there  should  be  sequestered  from  the  general  personal  estate  the 
sum  of  iL'0,000  and,  from  the  rents  of  the  real  estate,  the  vearly  sum  of  £1000  It 
would  have  been  the  duty  of  the  trustees,  when  they  had  any  extra  sum  lyina  'idle 
to  invest  It,  and  to  take  care  that  it  should  accumulate.  And  the  mere  circumstance 
that  the  testator  has  inserted  in  his  will  a  direction  to  prevent  the  accidental  waste 
of  his  property  during  the  time  which  necessarily  would  be  occupied  in  the  buildinc 
of  the  house  appears  to  me  to  be  merely  an  incident  to  the  creation  of  the  fund  for 
that  purpose,  which  must  occupy  some  considerable  time. 

For  these  reasons  I  do  not  think  that  this  is  an  accumulation  within  the  meaning 
of  the  Thellusson  Act :  and  if,  by  reason  of  disputes,  negligence  or  inadvertence,  the 
fund  had  been  paid  into  this  Court  and  gone  on  accumulating  to  the  end  of  a  century, 
my  opinion  is,  that  the  matter  would  have  remained  just  exactly  as  it  was  before' 
namely,  that  out  of  the  accumulated  fund,  whenever  the  Court  came  to  operate  upon 
it,  the  house  would  be  directed  to  be  built  according  to  the  declared  trust ;  and  that 
the  Court  would  have  dwelt  with  the  surplus  of  the  fund  according  to  the  trust 
declared  of  that  surplus.  Consequently  neither  the  heir  at  law  nor  the  next  of  kin 
of  the  testator  have  any  interest  whatever  in  the  subject. 

[317]     Smith  v.  Smith.    July  29,  Auffust  2,  1841. 

[Dictum  (12  Sim.  326)  disapproved,  In  re  Saunder's  Trust,  1857,  3  K.  &  J.  152.] 

fFill.     Construction.     Next  of  Kin. 

By  a  marriage  settlement,  a  fund  was  settled  on  the  wife,  if  she  should  survive  her 
husband,  for  her  life,  remainder  to  their  children  who,  being  sons,  should  attain  twenty- 
one,  or  being  daughters,  should  attain  that  age  or  marry ;  and  the  trustees  were 
directed  to  apply  a  portion  of  the  income  of  the  children's  expectant  shares  for 
their  maintenance,  and  to  accumulate  the  surplus  for  the  benefit  of  such  person  or 
persons  as  should  be  entitled  thereto,  by  virtue  of  the  settlement :  provided  that,  if  no 
son  should  attain  twenty-one,  nor  any  daughter  should  attain  that  age  or  marry, 
then  the  fund  should  be  in  trust  for  such  person  or  persons  as  the  husband  should 
by  deed  or  will  appoint ;  and,  in  default  of  appointment,  in  trust  for  his  next  of  kin 
according  to  the  Statute  of  Distributions  and  as  if  he  had  died  intestate.  There  was  issue 
of  the  marriage  one  son  only.  The  husband  died  first,  without  having  exercised 
the  power  reserved  to  him  :  then  the  son  died  under  twenty-one ;  and,  lastly,  the 
wife  died.  Held,  that  the  fund  vested  in  the  son  as  his  father's  next  of  kin  at  the 
fathers  death,  and  not  in  the  persons  who  were  the  father's  next  of  kin  at  the 
son's  death. 

Alexander  Falconer,  of  Calcutta,  by  the  settlement  on  his  marriage  with  Josephine 
Hume,  dated  the  25th  of  February  1825,  after  reciting  that,  on  the  treaty  for  the 
marriage,  it  was  agreed  that  80,000  sicca  rupees,  the  amount  of  certain  insurances 
on  his  life,  should  be  settled,  by  him,  for  the  benefit  of  Josephine  Hume  ami  the  issue  of  the 
tiiarriage,  assigned  the  monies  to  be  received  under  the  policies  to  the  trustees  of  the 
settlement,  in  trust  for  Josephine  Hume,  if  she  should  survive  him,  for  her  separate 
use  for  her  life,  and,  after  her  decease,  in  trust  for  the  child  or  children  of  the  marriage 
who,  being  a  son  or  sons,  should  attain  twenty-one,  or  being  a  daughter  or  daughters 
should  attain  that  age  or  marry  under  it :  provided  that,  after  the  decease  of  Josejihine 
Hume  and  until  the  shares  of  the  children  should  become  payable,  the  trustees  should 
apply  such  part  of  the  interest  of  the  trust  funds  as  therein  mentioned  for  the 
maintenance  and  education  of  such  child  or  children,  in  such  proportions  as  the  [318] 
trustees  should  think  fit ;  and  should  permit  the  residue  of  the  interest  of  the  share 
or  shares  of  such  children  or  child  to  accumulate  for  the  benefit  of  such  person  or  persons 
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as  should  be  entitled  thereto  by  virtue  of  the  settlement :  provided  that  it  should  be  lawful 
for  the  trustees,  at  any  time  or  times  after  the  death  of  Josephine  Hume,  to  pay  any 
part  of  the  share  or  shares  of  any  such  child  or  children,  being  a  son  or  sons,  for 
placing  him  or  them  in  any  trade  or  profession,  or  for  his  or  their  advancement  in  the 
world,  notwithstanding  he  or  they  should  not  then  have  attained  twenty-one  :  provided 
that,  in  case  there  should  be  no  child  of  the  marriage  or,  there  being  such,  every  son  should  die 
under  twenty-one  and  every  daughter  under  that  age  and  unmanied,  then  the  trustees  should 
stand  possessed  of  the  trust  fund,  or  the  residue  thereof,  and  the  accumulated  interest 
and  proceeds  thereof,  in  trust  for  such  person  and  persons,  and  to  and  for  such  uses, 
intents  and  purposes,  and  in  such  manner  as  Alexander  Falconer,  by  deed  or  by  his 
will,  shouM  appoint ;  and,  in  default  of  such  appointment,  in  trust  for  his  next  of  kin 
according  to  the  Statute  for  the  Distribvtim  of  Intestates'  Estates  and  as  if  he  had  died  intestate. 

Alexander  Falconer  died  in  July  1826,  intestate,  leaving  Josephine,  his  wife,  and 
a  son  named  Alexander  Freer  Falconer,  who  was  the  only  issue  of  their  marriage,  him 
surviving.  Alexander  Freer  Falconer  died  in  October  1827,  and  letters  of  adminis- 
tration to  his  estate  were  granted  to  the  Plaintiff.  In  the  same  year  Josephine 
Falconer  married  the  Plaintiff.  On  the  29th  of  April  1839  she  died,  and  letters  of 
administration  to  her  estate  were  granted  to  the  Plaintiff. 

The  bill,  after  stating  as  above,  alleged  that  Alexander  Falconer  never  exercised 
the  power  of  appointment  [319]  given  to  him  by  the  settlement,  in  the  event  of  there 
being  no  child  of  the  marriage,  or,  there  being  such,  every  son  should  die  under 
twenty-one,  and  every  daughter  under  that  age  and  unmarried  ;  which  event  took 
place  upon  the  death  of  Alexander  Freer  Falconer,  the  only  child  of  the  marriage, 
under  the  age  of  twenty-one  years ;  that  Alexander  Freer  Falconer  was  the  sole  next 
of  kin  of  Alexander  Falconer  living  at  the  death  of  the  latter ;  that  the  Plaintiff",  as 
administrator  to  his  wife,  claimed  the  dividends  of  the  trust  fund  accrued  during  her 
life  and  remaining  unpaid  ;  and  that,  as  administrator  to  Alexander  Freer  Falconer, 
he  claimed  to  be  entitled  to  the  corpus  of  that  fund  ;  that  Alexander  Falconer  had  a 
brother  and  six  sisters  living  at  his  death,  who  would  have  been  his  next  of  kin  if 
A.  F.  Falconer  had  died  in  his  lifetime,  and  the  said  brother  and  sisters  were  liWng  at 
the  time  of  A.  F.  Falconer's  death,  and  were  the  sole  next  of  kin  of  A.  Falconer 
living  at  the  last-mentioned  time ;  but  the  brother  and  two  of  the  sisters  had  since 
died ;  that  administration  to  the  estate  of  Alexander  Falconer  had  been  granted  to 
Alexander  Rogers,  who  was  a  creditor  of  Alexander  Falconer  at  the  time  of  his  death, 
and,  in  that  capacity,  he  procured  the  letters  of  administration  to  be  granted  to  him  : 
and  that  he  claimed  as  such  administrator  to  have  the  corpus  of  the  trust  fund  and  all 
the  dividends  accrued  thereon  since  the  death  of  Josephine  Smith  paid  over  to  him 
for  the  purpose  of  being  applied  in  payment  of  A.  Falconer's  debt ;  that,  in 
consequence  of  the  said  conflicting  claims,  the  trustees  of  the  fund  (who,  together 
with  the  surviving  sisters  and  the  personal  representatives  of  the  deceased  brother 
and  sisters  of  A.  Falconer  and  A.  Rogers,  were  the  Defendants  to  the  bill)  were 
unable  to  administer  the  trust  fund  without  the  direction  of  the  Court. 

[320]  The  bill  prayed  that  the  rights  and  interests  of  all  parties  in  the  trust  fund 
might  be  ascertained,  and  that  the  same  might  be  paid  over  and  transferred  to  the 
persons  entitled,  according  to  their  respective  rights. 

A.  Rogers,  in  his  answer,  said  that  Alexander  Falconer  was  indebted  to  various 
individuals  at  the  time  when  he  executed  the  settlement,  and  that  some  of  the  debts 
which  he  then  owed  were  still  unsatisfied  :  and  he  submitted  that  the  settlement, 
except  so  far  as  it  was  a  provision  for  A.  Falconer  and  Josephine,  his  wife,  and  the 
issue  of  their  marriage,  was  voluntary  and  void  as  against  A.  Falconer's  creditors  ; 
and  that  such  creditors  were  entitled  to  be  paid  their  debts  out  of  the  cwpus  of  the 
trust  fund  before  any  person,  other  than  A.  Falconer  and  Josephine,  his  wife,  and  the 
issue  of  their  marriage,  could  take  any  interest  under  the  settlement.  He  added 
that,  as  the  administrator  of  A.  Falconer,  he  claimed  to  have  the  cmpus  of  the  trust 
fund  and  the  dividends  accrued  thereon  since  the  death  of  Josephine  Smith  paid  over 
to  him,  for  the  purpose  of  being  applied  in  payment  of  A.  Falconer's  debts. 

Mr.  Knight  Bruce  and  Mr.  James  Russell,  for  the  Plaintiff'.  The  Court  in  this 
case  has  to  deal  not  with  a  will  but  with  a  deed.  The  ultimate  trusts  of  the  deed  are 
for  such  persons  as  the  settlor  shall  appoint  by  deed  or  will,  and,  in  default  of  appoint- 
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ment,  for  his  next  of  km  as  i  he  had  died  intestate;  consequently,  everything  was  to 
be  determined  at  the  death  of  the  settlor.  It  would  then  appear  whether  any  appo  nt- 
ment  had  been  made  or  not ;  and,  if  none  was  made,  the  trustees  were  to  hold  the 
fund  1.1  trust  for  the  settlor's  then  next  of  [321]  kin.  For  the  trust  in  default  of 
appointment  is  for  the  next  of  kin  of  the  settlor  as  if  he  hacl  died  intestate:  and  no 
next  of  kin  of  an  --^ ^--'  -—  '-'  -  ..       


(4  Bro.  C.  C.  207).  '  '  "  '  ''    ' '  ^'^""""^  '•  ^""^^ 

The  cases  of  Butler  v.  Bushnell  (3  Myl.  &  Keen,  232),  Briden  v.  Hewlett  (2  Myl  & 
Keen,  90),  and  Bird  v.  Wood  (2  Sim.  &  Stu.  400),  probably  will  be  cited  for  the 
Defendants :  but  those  cases,  supposing  that  they  are  rightly  decided  (which  is  very 
questionable)  are  distinguishable  from  the  present  case:  for  the  words  "as  if  he 
had  died  intestate  "  are  wanting  in  all  of  them  :  and,  besides,  in  Briden  v.  Hewlett  and 
Bird  V.  U'oocl,  the  power  of  appointment  was  given  to  the  tenant  for  life  of  the  fund  ; 
but  here  it  is  reserved  to  the  settlor  himself.  Moreover,  the  decision  in  Bird  v.  Wood 
proceeded  on  a  ground  which  is  not  noticed  in  the  report  of  the  judgment  in  that 
case,  but  is  referred  to  by  Sir  John  Leach,  M.R.,  in  Elmsley  v.  Young^l) 

[322]  Mr.  G.  Richards  and  Mr.  Macqueen,  for  A.  Rogers.  The  question  is 
whether  the  only  son  of  the  settlor,  who  died  under  twenty-one,  became  entitled  to 
the  trust  fund  under  the  ultimate  limitation  in  the  settlement.  [The  Vice- 
CH.A.NCELLOR.  The  first  question  is  what  is  the  natural  meaning  of  the  words  in 
which  the  ultimate  trust  is  expressed :  and  the  second  question  Is  whether  there  is 
anything  in  the  settlement  to  prevent  their  having  their  natural  effect?]  The  case 
of  Harrington  v.  Harte  is  no  authority  for  the  point  now  under  consideration ;  for  the 
question  whether  the  fund  was  to  go  to  the  persons  who  were  the  next  of  kin  of  the 
testatrix  at  her  death,  or  to  those  who  were  her  next  of  kin  at  the  death  of  her 
daughter,  was  not  argued,  but  was  given  up  by  the  Defendant's  counsel.  Besides, 
the  vdW  contained  no  provisions  or  limitations  adverse  to  the  construction  which  the 
Plaintiff's  counsel  contended  for.  In  Doe  v.  Lawson  the  property,  with  respect  to 
which  the  question  arose,  was  real  estate,  and  the  Courts  always  struggle  to  hold 
limitations  of  real  estate  in  remainder,  to  give  vested  interests:  moreover,  there  was 
nothing  in  the  will  in  that  case  which  militated  against  that  construction.  In  Pearce 
V.  Vincent  the  testator  expressly  directed  that  the  next  of  kin  who  were  to  take  under 
the  ultimate  trust  in  his  will  should  be  the  next  of  kin  living  at  his  decease.  And 
the  observations  which  Sir  John  Leach  made  on  the  certificate  returned  by  the 
Barons  of  the  Exchequer  in  that  case  must  not  be  overlooked.  (2  Myl.  &  Keen,  81L) 
Stert  V.  Platel,  like  Doe  v.  Lawson,  was  a  case  of  real  estate,  and  was  decided  on  the 
same  principle  as  that  case  was. 

[323]  In  the  clause  which  provides  for  the  maintenance  and  education  of  tht 
children,  the  trustees  are  directed  to  accumulate  the  surplus  interest  of  the  children's 
shares  of  the  fund,  for  the  benefit  of  such  person  or  persons  as  should  be  entitled 
thereto  by  virtue  of  the  settlement.  Then  the  settlement,  after  providing  for  the 
advancement  of  the  children,  directs,  in  case  there  should  be  no  child  who  should 
attain  twenty-one,  nor  any  daughter  who  should  attain  that  age  or  marry,  that  the 
trustees  should  stand  possessed  of  the  fund  or  the  residue  thereof,  and  the  accumulated 
interest  thereof,  in  trust  for  such  person  and  persons  as  A.  Falconer  should  appoint, 
and,  in  default  of  appointment,  in  trust  for  his  next  of  kin.  We  submit  that  that 
part  of  the  maintenance  clause  which  relates  to  the  accumulation,  coupled  with  the 
subsequent  part  of  the  settlement,  clearly  shews  that  some  persons  other  than  the 
children   were  intended   to  be  the  objects  of  the  ultimate  trust.     All  the  benefits 

(1)  2  Myl.  &  Keen,  82  ;  see  89.  Sir  John  Leach  there  says  that  the  report  of 
Bird  V.  Wood  is  too  short ;  and  that  the  circumstance  which  governed  the  decision  in 
that  case,  though  noticed  in  the  statement  of  the  case,  is  omitted  in  the  judgment. 
The  fact,  however,  is  that  the  judgments  in  all  the  cases  reported  by  Messrs.  Simons 
A;  Stuart  were  copied  from  Sir  John  Leach's  own  notes,  and,  moreover,  were  perused 
by  His  Honor  before  they  were  published. 
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which  the  children  were  to  take  were  conferred  upon  them  by  the  preceding  part  of 
the  settlement.  A  son  was  not  to  take  anything  unless  he  attained  twenty-one  ;  but, 
according  to  the  construction  which  the  Plaintiff  contends  for,  he  will  take  whether 
he  attains  that  age  or  not.  The  trust  for  the  next  of  kin  is  not  to  take  effect  except 
in  default  of  appointment ;  and  the  power  to  make  that  appointment  is  not  to  arise 
except  in  the  event  of  there  being  no  child  to  take  :  can  it  then  be  said,  with  any 
regard  to  consistency,  that  a  child  is  to  take  under  the  trusts  for  the  next  of  kin,  or, 
in  other  words,  that  a  party  who  is  not  to  take  if  he  dies  under  twenty-one  is  to 
take  under  a  limitation  which  is  not  to  take  effect  unless  he  dies  under  twenty-one  1 
The  proper  course;  in  construing  this  as  well  as  every  other  instrument  is  to  take  the 
whole  of  it  together;  and  then  it  will  be  seen  that  the  settlor,  having  [324] 
exhausted  the  issue  of  the  marriage,  provides  in  words  which  have  reference  to  a 
future  period  for  those  persons  who  are  to  take  in  the  event  of  there  being  no  issue 
to  take.  Jones  v.  Colbeck  (8  Ves.  38).  Every  observation  made  by  Sir  W.  Grant  in 
that  case  applies  to  the  present.  Miller  v.  Eaton  (Coop.  272);  Bird  v.  fFood ;  Briden 
V.  Hewlett ;  Butler  v.  Bushnell.(l) 

August  2.  The  Vice-Chancellor  [Sir  L.  Shadwell].  This  case  was  first  brought 
before  me  a  few  days  ago,  and  I  have  since  had  an  opportunity  of  looking  into  the 
settlement.  It  is  material  to  observe  that  the  question  arises  upon  a  deed  ;  and  one 
of  the  first  points  to  be  considered  is  whether  the  words,  as  they  stand  by  themselves, 
admit  of  a  clear  meaning.  If  they  do  not,  then  we  must  look  into  the  other  parts 
of  the  instrument  to  see  what  is  the  construction  that  ought  to  be  given  to  the 
words  that  are  not  clear. 

The  words  are :  "  In  trust  for  the  next  of  kin  of  the  said  Alexander  Falconer 
according  to  the  Statutes  for  the  Distribution  of  Intestates'  Estates,  and  as  if  the  said 
A.  Falconer  had  departed  this  life  intestate."  'Now,  prinui  facie,  those  words  create 
no  ambiguity.  They  create  a  trust  for  the  next  of  kin.  Then  it  is  said  that,  if  we 
look  into  the  body  of  the  instrument,  we  shall  find  that  those  words  which  have  a 
clear  meaning  ought  [325]  not  to  have  that  clear  meaning  attributed  to  them.  That, 
therefore,  is  looking  into  the  settlement  not  for  the  purpose  of  clearing  up  a  doubt, 
but  for  the  purpose  of  creating  a  doubt  and  substituting  a  forced  construction  instead 
of  the  plain  one. 

Then  the  question  is  whether  the  words  in  the  body  of  the  instrument  do  create 
that  doubt  1  Now,  in  the  first  place,  it  is  observable  that  this  settlement  (which  was 
an  ante-nuptial  settlement),  recites,  expressly,  at  its  commencement,  that  it  had  been 
agreed  that  the  sum  in  question  should  be  settled  by  Alexander  Falconer  for  the 
benefit  of  his  intended  wife  and  the  children  of  the  marriage.  Therefore,  the  objects 
of  favour  were  the  wife  and  the  children  :  but  the  result  of  the  construction  that  was 
contended  for  is  to  take  away  the  favour  intended  for  the  children.  Then  the 
recital,  as  far  as  it  goes,  does  support  that  construction  which  would  have  the  effect 
of  making  the  ultimate  limitation  take  effect  for  the  benefit  of  the  children. 

But  it  was  said  that  the  Court  ought  not  to  adopt  that  construction,  because  one 
of  the  clauses  in  the  operative  part  of  the  instrument  militates  against  that  con- 
struction, namely,  a  clause  vs^hich  gives  a  power  to  the  trustees  to  maintain  and 
educate  the  children  out  of  the  interest  of  the  fund,  and  then  directs  the  surplus  to 
be  accumulated.  The  words  of  that  clause  are  "  upon  trust  that  the  trustees,  from 
and  after  the  decease  of  the  said  Josephine  Hume,  should,  in  the  meantime,  and  until 
the  share  or  shares  of  such  child  or  children  as  therein  mentioned  should  become  pay- 
able by  virtue  of  the  now-reciting  indenture,  pay  and  apply  such  part  of  the  interest 
and  proceeds  of  the  said  trust  funds  and  securities  as  therein  mentioned,  for  and  [326] 
towards  the  maintenance  and  education  of  such  child  or  children,  in  such  proportions 
as  they,  the  said  trustees  or  trustee,  should,  in  their  or  his  discretion,  think  fit,  and 
should  permit  and  suffer  the  surplus  and  residue  of  the  interest  and  proceeds  of  the 
share  or  shares  of  such  children  or  child,  respectively,  to  accumulate  for  the  benefit  of 

(1)  In  the  course  of  the  argument,  it  was  stated  that  the  Plaintiff,  as  the  adminis- 
trator of  A.  F.  Falconer,  had  come  to  a  compromise  with  the  surviving  sisters  and 
the  representatives  of  the  deceased  brother  and  sisters  of  the  settlor,  and  therefore 
the  case  was  not  argued  by  counsel  on  their  behalf. 
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such  persons  as  should  be  entitled  thereto  by  \irtue  of  the  now-stating  indenture." 
That  clause,  it  was  said,  points,  of  necessity,  to  some  other  persons  than  the  children. 
But  put  this  case.  Suppose  there  were  six  children  ;  three  or  four  might  be  other- 
wise proWded  for ;  and  it  might  be  unnecessary  to  apply  any  portion  of  the  interest 
of  their  expectant  shares  for  their  maintenance ;  and  then  there  is  to  be  an  accumula- 
tion. Is  it  meant  to  be  said  that  the  objects  of  the  accumulation  are  not  the  children 
themselves?  It  is  plain  those  words,  "to  such  person  or  persons,"  have  as  much 
reference  to  the  children,  some  or  one  of  whom  may  ultimately  become  entitled, 
as  it  has  reference  to  other  persons  who  may  not  sustain  the  character  of  children. 

The  last  observation  which  I  have  to  make  is  that  it  is  impossible  to  read  the 
clause  in  which  the  ultimate  trust  is  expressed  without  seeing  that  the  person  who 
framed  it  has  omitted  one  or  two  words  which  are  generally  inserted  in  clauses  of  the 
like  nature,  and  which  have  been  at  last  adopted  for  the  purpose  of  excluding  any 
question.  If  the  draftsman  had  only  gone  on  to  say,  "as  if  the  said  Alexander 
Falconer  had  departed  this  life  intestate  and  unmarried  ; "  then  it  would  have  been 
quite  clear  what  was  meant :  the  children  would  have  been  excluded.  But  there  is 
an  omission  of  those  two  words  which  have  been  introduced  for  the  purpose  of  deter- 
mining what  next  of  kin  are  to  take.  Whether  those  words  were  omitted  by  accident 
or  on  [327]  purpose  I  am  not  to  consider.  The  language  which  has  been  adopted 
by  conveyancers  has  been  adopted  for  the  purpose  of  excluding  the  question. 
Therefore,  when  I  find  the  words  not  introduced,  I  must  suppose  that  the  party  did 
mean,  upon  the  face  of  the  deed,  that  the  words  should  operate  according  to  their 
natural  meaning,  which  is  the  next  of  kin  living  at  the  death  of  the  settlor,  though 
that  next  of  kin  might  happen  to  be  a  child. 


[327]     Griffiths  v.  Gale.     Feb.  23,  1844. 

[See  S.  C.  12  Sim.  354  (with  note).] 

Appointment.     Lapse.     Construction.     New  Will  Act,  7  JF.  4  and  1  Vict.  c.  26. 

The  enactment  in  the  Kew  Will  Act,  that  a  bequest  to  a  child  of  the  testator,  who 
dies  in  the  testator's  lifetime,  leaving  issue  living  at  the  testator's  death,  shall  not 
lapse,  does  not  apply  to  a  testamentary  appointment.     Semhle. 

A  widow,  having  a  power  to  appoint  a  fund,  by  deed  or  will,  unto  and  amongst 
all  and  every  or  one  or  more  of  her  children,  appointed  a  share  of  it,  by  her  will,  to 
one  of  her  sons.  By  the  deed  creating  the  power,  the  fund  was  limited,  in  default  of 
appointment,  to  all  her  children  as  tenants  in  common.  The  son  died  intestate  a 
few  days  before  his  mother,  lea\ing  several  children,  who  survived  their  grandmother. 

The  son's  administrator  presented  a  petition  claiming  the  appointed  share  under 
the  New  Will  Act,  7  Will.  4  and  1  Vict.  c.  26.  The  first  section  (the  interpretation 
clause)  enacts  that  the  word  "  will "  shall  extend  to  a  testament  and  to  an  appoint- 
ment, by  will  or  by  writing,  in  the  nature  of  a  will  in  exercise  of  a  power ;  and  the 
33d  sect,  enacts  that  a  devise  or  bequest  to  a  child  of  the  testator,  who  dies  in  the 
testator's  lifetime,  leaving  issue  living  at  the  testator's  death,  shall  not  lapse,  but 
shall  take  effect  as  if  the  child  had  died  immediately  after  the  testator. 

Mr.  Bethell,  for  the  Petitioner,  relied  on  the  first  and  33d  sections  of  the  Act. 

[328]  Mr.  Simons  appeared  for  the  parties  entitled  in  default  of  appointment. 

The  Vice-Chanxellor  [Sir  L.  Shadwell].  The  words  used  in  the  33d  section 
are  "  devised  or  bequeathed ; "  but  property  passing  by  the  execution  of  a  power  is 
neither  devised  or  bequeathed.  That  section,  too,  enacts  that  the  devise  or  bequest 
shall  not  lapse  :  therefore,  I  cannot  think  that  it  was  meant  to  apply  to  a  testa- 
mentary appointment.  The  Legislature  could  not  (have  intended  to  vary  the  rights 
of  the  parties  who  the  donor  of  the  power  had  declared  should  be  entitled  in  default 
of  appointment. 
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The  point,  however,  is  a  very  important  one,  and  I  will  allow  the  petition  to  stand 
over  for  further  argument.(l) 

Memorandum. — The  decree  in  D' Agile  v.  Fryer,  the  first  case  in  this  volume,  was 
affirmed  by  Lord  Cottenham,  C. 

[329]    In  re  Parke's  Charity.    Jxdy  30,  1841  ;  April  18,  1842. 

[See  In  re  Christchurch  Indosure  Act  [1894],  3  Ch.  216.] 

Charity.     Jurisdiction.     Stat  52  Geo.  3,  c.  101. 

If  it  appears  to  be  for  the  benefit  of  a  charity  that  part  of  the  estates  belonging  to  it 
should  be  sold,  an  order  for  that  purpose  may  be  made  on  a  petition  presented 
under  52  Geo.  3,  c.  101. 

This  was  a  petition  presented  under  Sir  Samuel  Romilly's  Act  (52  Geo.  3,  c.  101), 
by  two  of  the  inhabitants  of  the  town  of  Wisbech,  in  the  Isle  of  Ely,  stating  that,  in 
1628,  Thomas  Parke  devised  a  house  in  Ship  Lane,  Wisbech,  with  the  buildings 
thereto  belonging  to  the  corporation  of  that  town,  to  the  use  of  the  poor  of  the  parish 
of  Wisbech  for  ever,  that  the  house  and  premises  were  copyhold  of  the  manor  of 
Wisbech ;  and  that,  some  years  ago,  a  piece  of  land  in  Crab  Marsh  in  Wisbech,  con- 
taining two  acres  and  two  roods,  had  been  allotted  under  an  Inclosure  Act,  in  respect 
of  the  house ;  and  that,  at  the  time  when  the  petition  was  presented,  the  charity 
estate  consisted  of  a  public-house,  with  the  yard,  stables,  outbuildings,  and  two 
tenements  adjoining,  and  also  of  the  allotment  in  Crab  Marsh  ;  that  of  late  years 
the  rent  of  the  estate  had  progressively  diminished,  notwithstanding  the  estate  had 
been  let  from  time  to  time  by  auction  ;  and  that  the  lessees  of  the  principal  part 
thereof  had  given  notice  of  their  intention  to  quit  the  same  at  [330]  Michaelmas 
then  next ;  that  the  public-house  and  the  two  tenements  adjoining  were  very  old  and 
dilapidated,  and  required  the  outlay  of  a  very  large  sum  of  money  to  put  them  into 
a  state  of  good  and  substantial  repair ;  that  they  abutted  upon  the  principal  entrance 
into  Wisbech  from  Lynn,  the  river  Nene  being  on  the  opposite  side  of  the  road ;  that 
the  road,  where  the  said  charity  premises  abutted  on  it,  was  of  the  width  of  16  feet 
only,  and  was  bounded  on  the  side  next  the  river  by  a  wharf,  which  was  perpendicular 
for  several  feet  in  depth,  and  was  kept  in  repair  at  the  expense  of  the  Corporation  of 
Wisbech  and  of  the  charity  estate  in  equal  proportions ;  that  by  reason  of  certain 
alterations  having  been  made  a  few  years  since  in  the  outfall  of  the  river  Nene,  the 
channel  of  it  had  been  greatly  scoured  out  and  deepened  ;  by  reason  whereof  the  wharf 
had  become  insecure  and  had  a  tendency  to  slip  into  the  channel  of  the  river ;  that 
such  deepening  of  the  channel  was  still  in  progress,  and  would,  in  all  probability, 
proceed  for  some  time  to  come  before  the  channel  of  the  river  had  attained  its 
greatest  depth ;  that,  by  reason  of  the  circumstances  aforesaid,  the  reparation  of  the 
wharf  had  been  of  late  years  a  source  of  great  expense  to  the  charity  estate ;  and 
that,  in  February  then  last,  a  great  portion  of  the  wharf  gave  way,  and  the  road  over 
it  became  impassable,  and  the  same  had  been  repaired  merely  in  a  temporary  manner; 
but,  nevertheless,  at  a  large  expense  to  the  charity  estate ;  that,  to  repair  and  rebuild 
the  wharf  and  road  so  as  to  secure  the  same  and  the  charity  premises  from  danger, 
owing  to  the  increased  depth  of  the  river,  would  require  a  large  outlay  of  money  and 
be  attended  with  a  very  heavy  expense  to  the  charity  estate  :  that  the  devised 
premises  were  copyhold,  fine  arbitrary  ;  and  that  Thomas  Clarkson,  the  sole  sur\aving 
tenant  thereof,  was  of  the  [331]  advanced  age  of  80  years,  and  that  the  admittance 

(1)  In  Johnson  v.  Johnson,  the  only  other  case  in  which  a  construction  has  been 
put  on  the  33d  section  of  the  Act,  Vice-Chancellor  Wigram,  in  M.  T.  1843,  held  that 
the  issue  of  a  testator's  deceased  child  could  not  claim  the  property  bequeathed  to 
their  parent ;  but  that  the  parent's  personal  representative  was  entitled  to  it  as  part 
of  his  personal  estate. — 2  Jarman  on  Wills,  726  and  727. 
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of  a  new  set  of  tenants  would  be  attended  with  a  very  heavy  expense  ;  that  the 
Corporation  of  Wisbech  were  desirous  of  purchasing  the  premises  in  Ship  Lane  for 
the  purposes  of  widening  and  improving  the  river  Nene  and  the  navigation  thereof, 
and  of  effecting  a  permanent  improvement  to  the  town  of  Wisbech,  and  of  widening 
and  improving  the  road  from  Wisbech  to  Lynn  ;  and  that  they  had  applied  to  the 
charity  trustees  to  set  a  price  upon  the  same  with  a  view  to  the  purchase  thereof ; 
that,  under  the  aforesaid  circumstances,  it  would  be  highly  beneficial  to  the  charity 
to  dispose  of  the  premises  in  Ship  Lane,  and  to  treat  with  the  corporation  for  the 
sale  thereof  at  a  valuation  by  two  indifferent  persons  or  their  umpire  ;  and  to  lay  out 
the  purchase-money  in  the  purchase  of  other  lauds  to  be  conveyed  upon  the  trusts  of 
the  charity  estate ;  but  the  trustees,  although  they  were  willing  to  act  in  the  premises 
under  the  sanction  of  the  Court,  declined  to  take  upon  themselves  to  treat  with  the 
corporation. 

The  petition  prayed  that  such  directions  might  be  given  as,  under  the  above 
circumstances,  might  be  deemed  necessary  and  proper  for  the  management  of  the 
charity  estate  and  premises,  so  as  to  prevent  the  same  from  falling  into  decay,  and 
the  income  of  the  charity  thereby  becoming  further  diminished  ;  and  that  it  might 
be  referred  to  one  of  the  Masters  of  the  Court  to  approve  of  a  scheme  for  such 
management,  with  liberty  to  consider  and  report  upon  the  propriety  of  the  proposed 
purchase,  or  of  some  other  mode  of  disposing  of  the  last-mentioned  premises  which 
might  be  most  advantageous  to  the  charity. 

Mr.  Metcalfe  appeared  in  support  of  the  petition. 

[332]  Mr.  Campbell,  for  Thomas  Clarkson,  the  surviving  tenant  of  the  copyhold 
part  of  the  charit^v  estate,  submitted  that  the  Court  had  no  jurisdiction  to  order,  on 
a  petition  presented  under  52  Geo.  3,  c.  101,  any  part  of  a  charity  estate  to  be  sold ; 
but  that  an  information  ought  to  be  filed  for  the  purpose  of  obtaining  that  object. 
(See  2  Swanst.  302.) 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  Act  empowers  the  Lord  Chan- 
cellor to  make  an  order  on  petition  in  a  summary  way,  in  every  case  of  a  breach 
of  any  trust  created  for  charitable  purposes,  or  whenever  the  direction  or  order  of  a 
Court  of  Equity  shall  be  deemed  necessary  /or  the  administration  of  any  inist  for 
charitable  purposes. 

If  it  had  been  made  a  question  in  this  case  whether  there  was  any  trust  for  a 
charitable  purpose,  then  an  information  would  have  been  necessary.  But  the  trust 
is  admitted  ;  and  the  relief  asked  has  reference  only  to  the  mode  of  oilministering  the 
charity  property. 

Refer  it  to'  the  Master  to  inquire  and  state  whether  it  is  most  fit  and  proper, 
regard  being  had  to  the  will  of  Thomas  Parke  and  to  the  objects  of  the  charity,  that 
the  charity  premises  in  the  petition  mentioned,  or  any  and  what  part  thereof  should 
be  sold  or"  otherwise  disposed  of ;  or  whether  the  same,  or  any  and  what  part  thereof, 
or  the  appurtenances  thereto,  should  be  repaired.  If  the  Master  shall  be  of  opinion 
that  it  is  most  fit  and  proper  that  the  said  charity  premises  or  any  part  thereof 
should  be  sold  or  otherwise  disposed  of,  then  let  him  inquire  and  state  to  the  Court 
what  mode  of  sale  or  [333]  other  disposition  thereof  will  be  most  fit  and  proper; 
and  let  the  Master  be  at  liberty  to  receive  proposals  for  the  purchase  of  the  said 
charity  premises,  or  any  part  thereof,  from  the  Corporation  of  Wisbech,  in  the  petition 
mentioned,  or  from  any  other  corporate  body,  person  or  persons  willing  to  purchase 
the  same  or  any  part  thereof,  and  let  him  report  upon  such  proposal  or  proposals, 
with  his  opinion  thereon,  to  the  Court.  And  if  the  Master  shall  be  of  opinion  that 
it  is  most  fit  and  proper  that  the  said  charity  premises  or  any  part  thereof,  or  the 
appurtenances  thereto,  should  be  repaired,  then  let  him  inquire  and  state  to  the  Court 
what,  in  his  opinion,  ought  to  be  the  nature  and  extent  of  such  repairs,  and  what 
expenses  ought  to  be  incurred  in  and  about  such  repairs,  and  by  and  out  of  what 
funds  the  same  ought  to  be  borne  and  paid. 

On  the  5th  of  February  1S42  the  Master  reported  that  it  would  be  most  fit  and 
proper,  regard  being  had"  to  the  will  of  Thomas  Parke  and  to  the  objects  of  the 
charity  and  to  the  nature  and  circumstances  of  the  charity  estates,  that  so  much  of 
the  charity  premises  as  consisted  of  the  public-house  with  the  yard  and  outbuildings 
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and  two  tenements  adjoining,  should  be  sold  to  the  Corporation  of  Wisbech  for 
£1200 :  and,  on  the  18th  of  April  1842,  the  report  was  confirmed  and  an  order  was 
made  in  conformity  to  it. 

Mr.  Metcalfe  appeared  for  the  Petitioners,  Mr.  Craig  for  Thomas  Clarkson,  and 
Mr.  Phillips  for  the  trustees  of  the  charity  estates. 

[334]    Brydges  and  Another  v.  Branfill  and  Others.    Brydges  and  Another 
V.  Brydges  and  Others.    August  4,  10,  Nov.  15,  1841. 

[S.  C.  11  L.  J.  Ch.  N.  S.  12.     For  subsequent  proceedings,  see  12  Sim.  369.] 

Commission  to  Examine  Witnesses.     Depositions.     Practice.     Amendment. 

Inteirogatmies. 

An  order  for  a  commission  to  examine  witnesses  was  made,  on  the  application  of  the 
Plaintiffs,  in  a  cause  in  which  Sir  J.  Brydges  and  another  were  Plaintifls,  and  C.  E. 
Branfill  and  others  were  Defendants,  by  original  and  amended  bill  :  and  in  which 
Sir  J.  Brydges  and  another  were  Plaintiil's,  and  Lady  Brydges  and  others  were 
Defendants,  by  bill  of  revivor  and  supplement.  The  commission  was  made  out  in 
a  cause  in  which  Sir  J.  Brydges  and  another  were  Plaintiffs,  and  C.  E.  Branfill  and 
others  were  Defendants,  by  original  bill  and  bill  of  revivor  and  supplement.  In 
the  title  to  depositions  taken  under  that  commission,  both  the  original  and  amended 
bill  and  the  bill  of  revivor  and  supplement  were  mentioned,  and  the  names  of  the 
parties  to  each  bill  were  set  forth  at  length.  A  motion  by  the  Defendants  to 
suppress  the  depositions,  grounded  on  the  variance  between  the  title  of  the  com- 
mission and  the  title  of  the  depositions,  was  refused. 

Commissioners  for  examining  witnesses  need  not  sign  every  skin  of  the  interrogatories  ; 
it  is  sufficient  if  they  sign  the  last  skin. 

Although  it  is  usual  to  express  in  the  title  to  depositions,  that  they  have  been  taken 
by  virtue  of  a  commission,  "  to  us  (naming  only  the  acting  commissioners)  and 
others  directed,"  yet,  if  the  names  of  all  the  commissioners  are  inserted,  the 
depositions  will  not  be  suppressed  because  they  are  not  signed  by  all  the  commis- 
sioners, provided  they  are  signed  by  those  who  acted. 

Commissioners  for  examining  witnesses  omitted  to  certify,  in  their  return  to  the 
commission,  that  they  and  their  clerks,  before  acting,  took  the  oaths  annexed  to 
the  commission.  The  Court  at  first  ordered  the  depositions  to  be  suppressed  ;  but 
on  being  satisfied,  by  the  affidavit  of  one  of  the  commissioners,  that  the  oaths  had 
been  duly  taken,  allowed  the  return  to  the  commission  to  be  amended  by  inserting 
that  fact. 

The  original  bill  was  filed  in  March  1836  by  John  William  Egerton  Brydges,  a 
lunatic,  by  F.  D.  Swann,  the  committee  of  his  estate,  and  by  F.  D.  Swann,  the  said 
committee,  against  C.  E.  Branfill  and  several  other  persons.  The  answers  of  all  the 
material  Defendants  were  filed  prior  to  November  1837.  In  Sep-[335]-teraber  of 
that  year  Sir  S.  E.  Brydges,  Bart.,  who  was  one  of  the  Defendants  and  the  father 
of  the  Plaintiff  J.  W.  E.  Brydges,  died  ;  and  in  December  following  another  of  the 
Defendants  died.  In  February  1838  the  Plaintiffs  amended  their  bill  by  adding  900 
folios  and  three  new  Defendants,  which  made  a  new  engrossment  necessary.  The 
answers  of  the  material  Defendants  to  the  amended  bill  were  filed  previously  to 
November  1838.  In  September  1839  the  Plaintiffs  filed  a  bill  of  revivor  and  supple- 
ment against  Lady  Brydges,  the  widow  and  executrix  of  Sir  S.  E.  Brydges,  and  eight 
other  persons,  one  only  of  whom  was  a  party  to  the  original  and  amended  bill. 

In  February  1840  the  Plaintiffs  obtained  an  order  for  a  commission  to  examine 
witnesses.  That  order  was  intituled  thus  :  "  Between  Sir  John  William  Egerton 
Brydges,  Bart.,  late  J.  W.  E.  Brydges,  a  lunatic,  by  F.  D.  Swann,  the  committee  of 
his  estate,  and  the  said  F.  D.  Swann,  Plaintiffs,  and  C.  E.  Branfill,  &c.,  &c.  (naming 
all  the  other  Defendants),  Defendants,  by  original  and  amended  bill ;  and  between 
the  said  Sir  J.  W.  E.  Brydges,  by  the  said  F.  D.  Swann,  the  said  committee  of  his 
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estate,  and  the  said  F.  D.  Swann,  Plaintiffs,  and  Dame  Mary  Brydges,  &c  &c 
(naming  all  the  other  Defendants  to  the  bill  of  revivor  and  supplement),  Defendants' 
by  bill  of  revivor  and  supplement."  The  commission  which  was  issued  in  pursuance 
of  that  order  purported  to  be  a  commission  to  examine  witnesses  in  a  cause  wherein 
Sir  J.  W.  E.  Brydges,  Bart.,  by  his  committee,  and  another  were  Plaintiffs,  and 
C.  E.  Branfill  and  others  were  Defendants  by  original  bill  and  bill  of  revivor  and 
supplement.  So  that  neither  the  amended  bill,  nor  the  names  of  the  parties  to  the 
supplemental  bill,  were  mentioned.  The  short  title  of  [336]  the  supplemental  suit 
was:  "Brydges  and  Another  against  Bn/i/ges  and  Others;"  and  no  person  of  the 
name  of  Branfill  was  a  party  to  it.  In  the  title  to  the  depositions  taken  under  the 
commission,  the  amended  as  well  as  the  original  bill  and  the  bill  of  revivor  and 
supplement  were  mentioned,  and  the  names  of  all  the  parties  to  the  original  and 
amended  bill  and  to  the  bill  of  revivor  and  supplement  were  set  forth.  The  Plaintiffs 
exhibited  fifteen  skins  of  interrogatories  for  the  examination  of  their  witnesses  under 
the  commission  ;  but  the  commissioners  signed  the  last  skin  only. 

In  June  1840  the  Plaintiffs  obtained  an  order  for  another  commission.  That 
order  was  intituled  :  "  Brydges  and  Another,  Plaintiffs,  against  Branfill  and  Others, 
Defendants,  by  original  and  amended  bill ;  Brydges  and  Another,  Plaintiffs,  against 
Brydges  and  Others,  Defendants,  by  bill  of  revivor  and  supplement."  The  commission 
that  was  issued  under  that  order  purported,  as  the  previous  commission  did,  to  be 
for  the  examination  of  witnesses  in  a  cause  wherein  Sir  J.  W.  E.  Brydges,  Bart.,  by 
his  committee,  and  another,  were  Plaintiffs,  and  C.  E.  Branfill  and  others  were 
Defendants,  by  original  bill  and  bill  of  revivor  and  supplement :  and  the  depositions 
taken  under  it  were  intituled  in  the  same  way  as  the  depositions  under  the  previous 
commission.  The  commissioners  returned  the  second  commission  without  certifying 
that  they  and  their  clerks,  before  they  acted,  took  the  oaths  annexed  to  the  conv 
mission.  (See  2  Dan.  Pract.  510.)  Moreover,  the  depositions  under  that  com- 
mission purported  to  be  taken  by  all  the  commissioners  (who  were  seven  in  number) ; 
although  four  of  them  only  qualified  and  acted  ;  and  those  four  alone  signed  the 
depositions. 

[337]  A  motion  was  now  made  on  behalf  of  William  Grane,  one  of  the  Defendants 
to  the  original  and  amended  bill,  that  the  depositions  taken  under  the  commissions 
might  be  suppressed. 

Mr.  G.  Richards,  Mr.  Anderdon  and  Mr.  Stinton,  in  support  of  the  motion,  said, 
first,  that  the  title  of  the  commissions  did  not  tally  with  the  title  of  the  orders  under 
which  they  were  issued  :  secondly,  that  the  heading  of  the  depositions  did  not 
correspond  with  the  title  of  the  commissions  under  which  they  were  taken  :  thirdly, 
that  the  commissioners  ought  to  have  signed  all  the  skins  of  interrogatories  :  fourthly, 
that,  where  some  only  of  the  commissioners  acted,  the  practice  was  to  express  that 
the  depositions  had  been  taken  by  virtue  of  a  commission,  "  to  us  [(naming  those  who 
acted)  and  others  directed  ;  "  but  the  depositions  under  the  second  commission, 
purported  to  have  been  taken  by  all  the  commissioners,  and  yet  they  were  signed 
by  only  four  of  them  :  and,  fifthly,  that  the  commissioners,  in  returning  that  com- 
mission, had  omitted  to  certify  that  they  and  their  clerks  had  taken  the  required 
oaths ;  they  added  that,  in  consequence  of  the  above  irregularities,  an  indictment  for 
perjury  could  not  be  sustained  against  any  of  the  witnesses  who  might  have  sworn 
falsel3^  Peny  v.  Silvester  (Jac.  83);  Fritchard  v.  Foulkes  (2  Beav.  133);  Campbell  v. 
Dickens  (3  You.  &  Coll.  7:20) ;  1  Smith's  Prac.  2d  edit.  369  ;  2  Dan.  Prac.  510  ;  Hind. 
Prac.  345  and  236. 

Mr.  Wigram  and  Mr.  James  Russell  appeared  for  the  Defendant  Branfill. 

[338]  Mr.  Bethell,  for  the  Plaintiffs,  objected  that  counsel  for  the  Defendant 
Grane  were  alone  entitled  to  be  heard  in  support  of  the  motion.     But 

The  Vice-Cilvncellor  said  that  every  one  of  the  Defendants  might  have  an 
interest  in  the  question  whether  the  depositions  ought  to  be  suppressed  or  not ;  and, 
therefore,  that  their  counsel  must  be  heard. 

Mr.  Knight  Bruce  and  Mr.  Barry,  for  the  Defendant  Brooks,  supported  the  motion 
on  the  same  grounds  as  the  counsel  for  the  Defendant  Grane  had  relied  on,  and  added 
that  the  first  commission  authorized  the  commissioners  to  examine  witnesses  in  one 
cause  only,  namely,  Brydges  v.  Branfill;  but  that  they  had  examined  witnesses  in  two 

V.-C.  IV.— 37* 
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causes,  namely,  Brydges  v.  Branfill,  by  original  and  amended  bill,  and  Brydges   v. 
Brydqts,  by  bill  of  revivor  and  supplement.     Robert  v.  Millechamp  (1  Dick.  22). 

Mr  '  Wakefield  appeared  for  the  Defendants  Cooper,  White  and  Sterry. 

Mr.  Bethell  and  Mr.  Hubback,  for  the  Plaintiffs,  said  that  commissions  for  the 
examination  of  witnesses  were  not  seen  by  the  solicitors  of  the  parties  who  sued  them 
out  •  but  were  sealed  up  and  sent  to  the  commissioners  ;  and,  consequently,  the  parties 
were  not  responsible  for  the  form  adopted  by  the  officer  of  the  Court  in  making  them 
out :  that  no  one  could  deny  that  Brydges  v.  Branfill  was  an  original  cause,  and  one  in 
which  a  bill  of  revivor  and  supplement  had  been  filed  ;  that,  in  drawing  up  orders, 
commissions  and  other  proceedings  in  a  [339]  cause,  all  that  was  requisite  was  to 
insert  the  title  of  the  cause,  and  to  refer  to  the  bills  existing  in  it ;  for,  by  giving  the 
title  of  the  cause,  it  was  identified  and  distinguished  from  any  other  cause  ;  and, 
therefore,  the  commissions  in  this  case  were  perfectly  regular.  [The  Vice- 
Chancellor.  The  motion  now  before  me  is  to  suppress  the  depositions  ;  and,  there- 
fore, I  have  nothing  to  do  except  to  determine  whether  the  depositions  are  right.  The 
propriety  of  the  orders  and  the  commissions  issued  under  them  is  not  called  in 
question  by  the  notice  of  motion  ;  therefore,  they  must  be  taken  to  be  right  for  the 
present  purpose.] 

Ai^ument  for  the  Plaintiff  continued.  If  the  commissions  are  to  be  taken  as 
correct^  in  what  respect  are  the  depositions  wrong  ?  They  mention  both  the  causes 
and  the  names  of  the  parties  to  them  ;  and  the  heading  of  the  interrogatories  corre- 
sponds precisely  with  the  heading  of  the  depositions. 

The  next  objection  is  that  the  commissioners  signed  the  last  skin  only  of  the 
interrogatories.  The  answer  to  that  objection  is  that  there  is  no  rule  of  the  Court 
which  requires  them  to  do  more  ;  and  even  that  seems  to  be  superfluous ;  for  the 
interrogatories  are  sufficiently  identified  by  being  returned  with  the  commission.(l) 

[340]  The  next  objection  is  that  the  commissioners  in  their  return  to  the  second 
commission  have  not  certified  that  they  and  their  clerks  have  taken  the  oaths.  But 
the  commission  does  not  impose  upon  them  the  necessity  of  certifying  those  facts  in 
their  return.  All  that  it  requires  them  to  return  is  the  examination  of  the  witnesses 
closed  up  and  under  their  seals,  together  with  the  interrogatories,  "  and  this  writ."  If 
the  authority  of  the  commissioners  was  dependent  upon  their  taking  the  oaths,  then 
it  might  be  necessary  to  mention  the  taking  of  them  in  the  return.  But  their 
authority  is  quite  independent  of  their  taking  the  oaths  :  that  step  is  not  made  a 
preliminary  condition  to  their  acting  under  the  commission. 

The  only  other  objection  is  that,  although  the  names  of  all  the  seven  commissioners 
are  mentioned  in  the  heading  of  the  depositions  taken  under  the  second  commission, 
yet  only  four  of  them  signed  the  depositions  and  the  return  to  the  commission.  Now 
the  commission  authorizes  any  two  or  more  of  the  commissioners  to  examine  the 
witnesses,  and  it  directs  the  return  to  be  made  by  two  or  more  of  them.  In  this  case, 
four  of  the  commissioners  qualified  and  acted,  and  those  four  signed  the  depositions, 
and  also  signed  and  sealed  the  return.  Therefore,  the  requisition  of  the  commission 
was  fully  complied  with. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  With  respect  to  the  objections  that 
the  commissioners  omitted  to  certify  when  they  returned  the  second  commission  that 
they  and  their  clerks,  before  they  acted,  took  the  oaths  annexed  to  the  commis- 
sion, I  wish  to  ascertain,  before  I  pronounce  any  decision  upon  it,  what  [341]  was  done 
in  the  case  of  Maekellar  v.  Mackellar  (not  reported) :  but  I  will  dispose  of  the  other 
objections  now. 

The  first  objection  is  grounded  on  the  variance  between  the  title  of  the  cause  as 
mentioned  in  the  commissions  and  in  the  depositions  returned  by  the  commissioners. 

In  the  course  of  the  argument  a  good  deal  of  observation  was  made  upon  the  com- 

(1)  Lord  Bacon's  68th  Order  directs  that  "All  commissions  for  examination  of 
witnesses  shall  be  super  interr.  indusis  only  ;  and  no  return  of  depositions  into  the  Court 
shall  be  received,  but  such  only  as  shall  be  either  comprised  in  one  roll,  subscribed 
with  the  name  of  the  commissioners,  or  else  in  divers  rolls,  whereof  each  one  shall  be 
so  subscribed."  Beam.  Ord.  30.  For  the  form  of  a  commission,  and  the  mode  of 
proceeding  under,  and  the  return  to  it,  see  2  Dan.  Pract.  498-515. 


12  SIM.  342.  BRYDGES    V.    BRANFILL  1163 

missions  and  the  orders  under  which  they  were  obtained ;  but  I  consider  that  I  am 
not  now  required  to  give  any  opinion  as  to  the  propriety  of  those  proceedings.  All 
that  I  am  required  to  do,  by  the  notice  of  motion,  is  to  suppress  the  depositions. 
That  is  all  that  is  asked  ;  and  I  must  take  the  orders  and  the  commissions  to  be  right 
until  they  are  directly  attacked. 

The  first  question,  then,  that  I  have  to  decide,  is  whether  there  is  such  a  variance, 
in  the  particulars  which  I  have  mentioned,  between  the  commissions  and  the  depositions 
that  I  must  suppress  the  latter. 

The  first  commission  was  issued  for  the  examination  of  witnesses  in  a  cause  in  which 
Sir  John  W.  E.  Brydges,  by  his  committee  and  another,  were  Plaintiffs,  and  C.  E. 
Branfill  and  others  were  Defendants,  by  original  bill  and  bill  of  revivor  and  supple- 
ment. But  in  the  return  made  by  the  commissioners  to  that  commission,  the 
depositions  taken  under  it  are  described  as  depositions  in  a  cause  wherein  Sir  John 
W.  E.  Brydges,  Bart.,  late  John  W.  E.  Brydges,  a  lunatic,  by  F.  D.  Swann,  the  com- 
mittee of  his  estate,  and  the  said  F.  D.  Swann,  are  Plaintiffs,  and  C.  E.  Branfill,  J.  S. 
Brooks  (naming  [342]  all  the  other  parties),  are  Defendants,  by  original  and  amended 
bill :  and  wherein  the  said  Sir  J.  W.  E.  Brydges,  by  the  said  F.  I).  Swann,  the  com- 
mittee of  his  estate,  and  the  said  F.  D.  Swann,  are  Plaintiffs,  and  Dame  Mary  Brydges, 
A.  E.  Brydges  (naming  all  the  other  parties)  are  Defendants,  by  bill  of  revivor  and 
supplement.  So  that,  in  the  commission,  the  cause  is  spoken  of,  shortly,  as  a  cause 
in  which  Sir  J.  W.  E.  Brydges,  by  his  committee  and  another,  were  Plaintiffs,  and 
C.  E.  Branfill  and  others  were  Defendants,  by  original  bill  and  bill  of  revivor  and 
supplement :  but,  in  the  depositions  returned  by  the  commissioners,  the  description  is 
amplified  by  giving  the  names  of  all  the  parties.  I  think,  however,  that  that  is  only 
an  amplification  ;  and  mj^  opinion  is  that  there  is  a  sufficient  identification  of  the  cause 
mentioned  in  the  commission  with  the  cause  in  which  the  return  states  the  depositions 
to  have  been  made. 

I  also  think  that  it  is  immaterial  whether  the  bill  in  Brydges  v.  Branfill  was 
termed  original  and  amended,  or  original  only ;  for  an  original  and  amended  bill  are 
but  one  record. 

In  the  second  commission  the  cause  is  spoken  of  in  the  same  terms  as  it  is  in  the 
first  commission ;  and,  in  the  depositions  taken  and  returned  under  the  second  com- 
mission, the  cause  is  described  in  the  same  manner  as  it  is  in  the  depositions  taken 
and  returned  under  the  first.  Therefore  the  observations  which  I  have  made  respect- 
ing the  return  to  the  first  commission  will  apply  to  the  return  to  the  second  ;  and  the 
consequence  is  that  the  objections  founded  on  the  variance  between  the  commissions 
and  the  returns  to  them  cannot  be  sustained. 

The  next  objection  is  that  the  commissioners  have  not  signed  every  skin  of  the 
interrogatories.  With  [343]  respect  to  that  objection,  I  have  to  remark  that  I  know 
of  no  order  of  the  Court  which  requires  that  commissioners  for  the  examination  of 
the  witnesses  should  sign  all  the  skins  of  interrogatories.  There  are  two  orders  of 
the  Court  which  require  interrogatories  for  the  examination  of  witnesses  (1)  to  be 
signed  by  counsel ;  but  it  always  has  been  considered  that  that  order  is  sufficiently 
complied'  with  if  counsel  sign  the  last  sheet  of  the  interrogatories.  Besides,  Lord 
Bacon's  Order  requires  that  all  commissions  for  the  examination  of  witnesses  shall  be 
super  interrogaturm  indu-<u,  and  the  commissioners  return  the  interrogatories  with  the 
depositions :  I  do  not,  therefore,  see  that  there  is  the  slightest  reason  for  contending 
that  the  commissioners  ought  to  have  done  more,  in  this  case,  than  they  have  done : 
consequently,  as  far  as  the  objection  now  under  consideration  goes,  I  cannot  suppress 
the  depositions. 

The  last  objection  is  that  the  depositions  returned  with  the  second  commission, 
though  signed  by  only  four  of  the  commissioners,  were  intituled  as  follows : — 
*'  Depositions  of  witnesses  produced,  sworn  and  examined,  on  Wednesday  the  7th  day 
of  October  1840,  at  the  house  of  John  Jennings  in  the  City  of  Canterbury,  by  virtue 
of  a  commission  issuing  out  of  Her  Majesty's  High  Court  of  Chancery,  to  us,  Thomas 
Wilkinson,  W.  Sladden,  John  Starr,  Stephen  Plummer,  T.  T.  Delasaux,  R.  Furley 
and  John  Mumbray  directed,  for  the  examination  of  witnesses  in  a  cause,"  &c.     In 

(1)  See  Beam.  Ord.  272  and  311. 


1164  BRYDGES    V.    BRANFILL  12  SIM.  344. 

support  of  that  objection  it  was  said  that  the  title  of  the  depositions  ought  to  have 
stated  that  they  were  taken  by  virtue  of  a  commission,  "to  us  (naming  the  four 
commissioners  who  qualified  and  acted)  and  others  directed  ;"  and  [344]  that,  in  that 
case,  it  would  not  have  been  necessary  for  any  of  the  commissioners,  except  the  four 
who  were  named,  to  sign  the  depositions.  The  commission,  however,  authorized 
any  two  or  more  of  the  commissioners  to  execute  it ;  and,  as  four  of  them  qualified 
and  acted,  it  was  quite  sufticient  for  those  four  to  sign  the  depositions  and  the 
return. 

I  have  thus  disposed  of  all  the  objections,  except  that  which  relates  to  the  oaths. 

August  9.  On  this  day  The  Vice-Chancellor  said  he  had  ascertained  that  the 
depositions  in  MarkcUar  v.  Mackellar  were  ordered  to  be  suppressed,  because  the  com- 
missioners had  omitted  to  certify  that  they  and  their  clerks  had  taken  the  required 
oaths ;  and,  therefore  the  like  order  must  be  made  with  respect  to  the  depositions 
taken  under  the  second  commission  in  this  case. 

His  Honor,  however,  on  the  application  of  Mr.  Bethell  (who  stated  that  the  com- 
missioners who  acted  under  the  second  commission  and  their  clerks,  did,  in  fact,  take 
the  required  oaths  before  they  acted),  gave  the  Plaintiffs  permission  to  move  that  the 
return  might  be  amended  by  adding  a  certificate  to  that  effect :  and,  in  pursuance  of 
that  permission,  the  Plaintiffs  served  the  following  notice  of  motion  :  "  That  the 
commissioners  who  acted  under  a  certain  commission  for  the  examination  of  witnesses 
in  this  cause,  bearing  date  at  Westminster  the  9th  day  of  September  in  the  4th  year 
of  the  reign  of  Her  present  Majesty,  and  which  commission  was  executed  at  the  City 
of  Canterbury  on  the  6th  and  several  subsequent  days  of  October  last,  may  be  at  [345] 
liberty  to  amend  their  return  to  the  said  commission,  by  adding  thereto  a  certificate 
that  they  did,  previously  to  swearing  or  examining  any  witness  or  witnesses  under 
the  said  commission,  take  the  oath  first  specified  in  the  schedule  to  the  said  commis- 
sion annexed  ;  and  that  all  and  every  the  clerks  and  clerk  employed  in  writing, 
transcribing  or  engrossing  the  depositions  of  witnesses  examined  by  virtue  of  the  said 
commission,  did,  before  they  or  he  were  permitted  to  act  or  to  he  present  at  such 
examination,  severally  take  the  oath  last  specified  in  the  said  schedule  ;  and  that  the 
said  commission  and  all  proceedings  thereunder  may  be  taken  off'  the  file  and  delivered 
to  the  said  commissioners,  or  any  one  of  them,  for  the  purpose  of  being  so  amended, 
and,  when  so  amended,  may  be  filed." 

In  support  of  that  motion,  an  affidavit  was  made  by  one  of  the  commissioners, 
which  stated  that  the  commission  was  duly  executed  at  Canterbury  on  the  6th  and 
several  subsequent  days  of  October  1840,  and  that  the  deponent  and  Thomas- 
AVilkinson,  Thomas  Thorpe  de  Lasaux  and  Stephen  Plummer  acted  as  commissioners 
in  the  execution  of  the  said  commission  :  that,  before  any  witness  was  sworn  or 
examined  under  the  said  commission,  the  deponent  and  also  the  said  Thomas 
Wilkinson,  Thomas  Thorpe  de  Lasaux  and  Stephen  Plummer  severally  took  the  oath 
first  specified  in  the  schedule  to  the  said  commission  annexed ;  and  that  every  clerk 
employed  in  writing,  transcribing  or  engrossing  the  deposition  of  any  witness, 
examined  by  virtue  of  the  said  commission  did,  previously  to  such  clerk  being 
permitted  to  act  as  clerk  or  be  present  at  such  examination,  severally  take  the  oath> 
last  specified  in  the  said  schedule. 

[346]  The  motion  was  made  on  the  10th  of  August,  but  was  ordered  to  standi 
over  in  order  that  search  might  be  made  for  precedents. 

Nov.  15.  The  motion  was  now  renewed  by  Mr.  Bethell  and  Mr.  Hubback ;  and' 
was  opposed  by 

Mr.  Wakefield,  Mr.  G.  Richards,  Mr.  Russell  and  Mr.  Stinton. 

The  Plaintiff's  counsel  relied  on  the  three  following  cases,  which  had  beea 
extracted  from  Reg.  Lib. : — 

Dixie  V.  Dixie.     Rolls.     May  4,  1 702. 

Whereas,  upon  the  Plaintiff's  humble  petition  preferred  to  the  Right  Honourable 
the  Master  of  the  Rolls,  the  1st  instant,  shewing  that  on  Tuesday  the  5th  day  of 
February  last,  a  commission  for  examination  of  witnesses  was  executed  in  this  cause,. 
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at  the  house  of  Judith  Mathews,  widow,  iu  Market  Bosworth,  in  the  county  of 
Leicester,  wherein  the  Defendants  joined  and  examined  one  witness  and  cross- 
examined  most  of  the  Defendant's  (PlaintiflTs  qu.)  witnesses,  and  the  commissioners 
on  both  sides  signed  and  certified  the  commission  and  the  interrogatories  and  deposi- 
tions on  both  sides,  and  the  Defendants  commissioners  brought  the  commission  up  to 
London  and  delivered  the  same  into  Court :  that,  upon  opening  the  commission,  it 
appeared  that  the  clerk  who  took  the  depositions,  through  inadvertency,  omitted  to 
set  down  the  day  of  taking  the  depositions  in  the  title  thereof,  and  only  mentioned 
the  same  to  be  taken  at  the  house  of  the  same  Judith  Mathews,  which  being  [347] 
not  taken  notice  of  by  the  commissioners,  the  same  was,  with  that  omission,  certified 
and  returned  into  Court :  wherefore,  and  for  that  it  appeared,  by  the  certificate  of 
the  commissioners  and  affidavit  thereto  annexed,  that  the  execution  of  the  commis- 
sion was  begun  on  the  day  aforesaid  and  continued  four  days,  it  was  prayed  that  the 
said  mistake  might  be  rectified,  and  the  day  of  the  month  and  year  of  our  Lord 
inserted  therein,  and  the  record  amended  accordingly  ;  which  was  ordered  accordingly 
unless  cause  on  this  day  :  and  the  Clerks  in  Court  on  both  sides  this  day  attending, 
and  the  Defendant's  Clerk  in  Court  consenting  that  the  said  mistake  should  be 
rectified  :  his  Lordship,  on  hearing  the  said  petition  read,  doth  order  that  the  said 
mistake  be  rectified  and  amended,  and  that,  between  the  word  (taken)  and  the  words 
(at  the  house  of  Judith  Mathews,  widow),  in  the  title  of  the  said  depositions,  be 
inserted  these  words,  viz.  (on  Tuesday  the  5th  day  of  February,  in  the  1.3th  year  of 
the  reign  of  our  Sovereign  Lord  William  the  Third,  by  the  grace  of  God  King  of 
England,  Scotland,  France  and  Ii-eland,  Defender  of  the  Faith,  &c.,  anno  Dom.  1701) ; 
and  that  the  Plaintiff's  Six  Clerk  do  insert  the  same  and  amend  the  same  accordingly. 
— .\.  1701,  fol.  271. 

Chapman  i:  Chapman.     Before  the  Lord  Keeper. 

Upon  motion  this  day  made  unto  this  Court  by  Mr.  Carter,  being  of  the  Plaintiff's 
counsel,  in  the  presence  of  Mr.  Brown,  being  of  the  Defendant's  counsel,  it  was  alleged 
that  the  commissioners  for  examination  of  witnesses  in  this  cause  have,  in  the  com- 
mission by  them  executed,  omitted  the  name  of  William  Carpenter,  exa-[348]-mined 
as  a  witness  at  the  said  commission,  with  his  place  of  abode  and  age  :  that  this  cause 
is  set  down  to  be  heard  before  his  Lordship  on  the  Ith  day  of  July  next ;  but  the 
Plaintiff' cannot  be  prepared  for  hearing  on  that  day  :  it  was  therefore  prayed  that  the 
commissioners  for  examination  of  witnesses  in  this  cause  may  amend  the  said  deposi- 
tions by  inserting  the  name,  age  and  place  of  abode  of  the  said  William  Carpenter ; 
and  that  the  cause  may  be  adjourned  over  to  be  heard  some  time  after  the  term  :  where- 
upon and  upon  hearing  of  what  could  be  alleged  on  both  sides :  it  is  ordered  that  this 
cause  do  stand  adjourned  over  to  be  heard  on  the  fourth  day  of  causes  after  this  term  ; 
and  that  in  the  meantime  the  said  commissioners  be  at  liberty  to  amend  the  said 
commission  by  adding  the  name,  age  and  place  of  abode  of  the  said  William 
Carpenter  thereto. — A.  1711,  fol.  4.53. 

W^est  and  Others  v.  Yerbury  and  Others.     Before  the  Lord  Chancellor. 

Whereas,  by  an  order  of  the  19th  day  of  November  last  for  the  reasons  therein 
contained,  it  was  ordered  that  the  depositions  taken  in  this  cause,  on  the  part  of  the 
Plaintiffs  at  Bridgewater  in  the  county  of  Somerset  on  the  Uth  day  of  September 
1711,  should  be  discharged,  and  that  the  Plaintiff  West  or  Mr.  Jos.  Dancey,  the 
minister  of  Barton  St.  David's  in  the  said  county,  or  one  of  them,  should  produce  the 
register  books  of  the  said  parish  at  the  hearing  of  this  cause  unless  the  Plaintiff"  West 
and  the  said  Dancey,  having  notice  thereof,  should,  at  the  second  general  seal  after 
the  last  term,  shew  unto  this  Court  good  cause  to  the  contrary.  Now,  upon  opening 
of  the  matter  this  present  [349]  day  unto  the  Right  Honourable  the  Lord  High 
Chancellor  of  Great  Britain,  bv  Mr.  Attorney-General,  Mr.  Samuel  Pratt,  Mr. 
Fortescue  and  Mr.  Mead,  being  of  the  Plaintiffs'  counsel,  who  came  to  shew  cause 
against  the  said  order  in  the  presence  of  Mr.  Samuel  Hooper,  Sir  Peter  King,  Mr. 
Vernon  and  Mr.  How,  being  of  the  Defendants'  counsel ;  it  was  alleged  that  the  said 
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commission  was  regularly  executed  at  Bridgewater  and  afterwards  adjourned  to 
Shepton  Mallett  in  the  said  county  of  Somerset,  where  Abigail  Provis  and  Hester 
Hodo-es  were  duly  sworn  and  examined  by  virtue  of  the  said  commission  on  such 
adjournment,  the  14th  day  of  September,  as  witnesses  on  the  Plaintiff's  behalf,  as  by 
the  affida\it  of  the  Plaintiffs'  commissioner  and  the  clerk  who  attended  the 
execution  of  the  said  commission  appeared ;  but  the  commissioners  having  by 
mistake  omitted  to  endorse,  on  the  commission  or  depositions  taken  by  virtue 
thereof,  that  the  same  was  adjourned  to  Shepton  Mallett,  the  Defendants  endeavoured 
to  procure  the  said  Provis  and  Hodges,  who  are  very  old  women,  to  make  affidavit 
that  they  never  were  at  Bridgewater  in  their  lives  nor  examined  at  the  said 
commission  on  the  Plaintiffs'  behalf,  and  had  procured  affidavits  that  the  said  Provis 
and  Hodges  had  so  declared;  and,  thereupon,  obtained  the  said  order  of  the  19th 
day  of  November  for  suppressing  the  said  depositions  ;  and  as  to  the  register  book 
required  by  the  Defendants  to  be  produced,  the  same  (if  any  such  there  be)  was  that 
which  was'kept  in  the  late  great  Kebellion  and  never  was  in  the  custody  of  the  said 
Dancey  or  ever  seen  by  him,  as  by  his  affidavit  appeared,  nor  did  the  Plaintiff  West, 
nor  his  agent,  Mr.  Symons,  ever  see  such  book,  or  use  any  endeavours  to  have  the 
same  concealed,  as  by  their  affidavit  appears.  And,  therefore,  it  was  prayed  that  the 
said  order  of  the  19th  day  of  November  may  be  dis-[350]-charged  :  Whereupon  and 
upon  hearing  the  Defendants'  counsel  and  reading  several  affidavits,  and  hearing 
what  was  alleged  on  both  sides  :  his  Lordship  allowed  the  cause  now  shewed  ;  and 
doth  order  that  the  order  of  the  19th  day  of  November  last  be  discharged,  and  that 
the  Plaintiffs'  commissioners  or  either  of  them  be  at  liberty  to  amend  the  said 
commission  or  depositions  taken  by  virtue  thereof,  by  endorsing  or  inserting  that  the 
said  commission  was  adjourned  to  Shepton  Mallett. — B.  1713,  fol.  97. 

The  counsel  for  the  Defendants  said  that  the  objection  on  which  they  relied  was 
an  objection  to  the  very  essence  of  the  commission  ;  but  the  matters  in  which  the 
commissions  in  the  precedents  produced  were  allowed  to  be  amended  were  un- 
important; that  the  latest  of  those  precedents  was  dated  so  long  ago  as  1713  ;  and 
they  referred  to  Campbell  v.  Dickens  (3  You.  &  Coll.  720). 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  in  Mackellar  v.  Machellar  the 
motion  was  to  suppress  the  depositions,  and  that  no  application  was  made,  in  that 
case,  for  leave  to  amend  the  return  to  the  commission  ;  that  it  did  not  follow  that 
the  cases  which  had  been  extracted  from  Reg.  Lib.  were  the  only  instances  in  which 
the  Court  had  allowed  the  return  to  a  commission  for  examining  witnesses  to  be 
amended  ;  but  that  those  cases  seemed  to  him  to  be  a  sufficient  authority  for  granting 
what  was  asked  in  the  present  case ;  that  it  would  be  extremely  harsh  not  to  allow  a 
proceeding  to  be  made  right  in  appearance,  which  the  Court  knew,  from  indisputable 
evidence,  to  be  right  in  fact  and  in  substance  ;  and,  therefore,  he  should  allow  the 
return  to  be  amended ;  but  the  Plaintiffs  must  pay  the  costs  of  the  application. 


[351]    Glover  t.  ^^'EBBER.    Feb.  26,  1844. 

Practice.     Next  Friend.     Infant. 

Where  the  next  friend  of  an  infant  Plaintiff  dies,  the  proper  order  for  the  Defendant 
to  obtain  is  not  that  the  infant  may  appoint  a  new  next  friend  within  a  given 
time  or  that  the  bill  may  be  dismissed  ;  but  that  the  Master  may  approve  of  a  new 
next  friend ;  and  four  "days'  notice  of  the  order  must  be  given  to  the  Plaintiff's 
solicitor. 

The  next  friend  of  the  infant  Plaintiffs  in  this  cause  having  died  before  decree, 

Mr.  Eandell   obtained   an  order,  on   behalf  of  the  Defendant,  that  the  infants 

might  appoint  a  new   next  friend   within  a  given   time,   or  that  the  bill  might   be 

dismissed.     But  the  registrar,  Mr.  Bedwell,  conceiving  that  the  order,  so  far  as  it 

directed  the  bill  to  be  dismissed,  was  not  warranted  by  the  practice  of  the  Court,  the 
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motion  was  again   mentioned  on  this  day  ;   and  Mr.  Eandell  then   produced   the 
following  extracts  from  Reg.  Lib.,  with  which  Mr.  Bedwell  had  furnished  him  :— 

Between  Susanna  Ludolph,  an  Infant,  by  Jacob  Conen,  her  Next  Friend,  deceased, 
Plaintiff;  William  Saxby  and  Sarah,  his  Wife,  and  Anne  Ludolph,  Defendants. 
Friday,  26th  March  174-2. 

LTpon  the  Defendants,  William  Saxby  and  Sarah,  his  wife,  their  humble  petition, 
this  day  preferred  unto  the  Eight  Honourable  the  Lord  High  Chancellor,  &c., 
shewing,  among  other  things,  that  the  said  Jacob  Conen,  the  Plaintiff's  next  friend, 
is  dead,  as  by  affidavit  therein  mentioned  appears :  It  is  ordered  that  it  be  referred 
to  Mr.  Edwards,  the  Master  to  whom  this  cause  stands  referred,  within  four  days 
after  notice  hereof  to  the  Plaintiff's  Clerk  in  Court,  to  consider  of  a  proper  person  to 
be  pwrhein  ami  for  the  Plaintiff  in  the  room  of  the  [352]  said  Jacob  Conen,  deceased  ; 
and  that  such  person  as  the  said  Master  shall  approve  of  be  the  Plaintiff's  prochein 
amt.—B.  1741,  fol.  279. 

Between  the  Right  Honourable  Mary  Countess  Dowager  of  Shelburne,  and  John 
Hamilton  Fitzmaurice,  an  Infant,  by  the  said  Countess,  his  Grandmother  and  Next 
Friend,  Plaintiffs;  Morough  Earl  of  Inchiquin  and  Others,  Defendants.  Thursday, 
22d  March  1781. 

Upon  the  humble  petition  of  the  Defendant,  the  Earl  of  Inchiquin,  this  day 
preferred  to  the  Right  Honourable  the  Master  of  the  Rolls,  setting  forth  (among 
other  things)  that  the  Plaintiffs  exhibited  their  bill  in  this  Court  against  the 
Petitioner  and  others,  to  which  bill  the  Petitioner  hath  put  in  his  answer,  and 
obtained  an  order  to  examine  a  witness  de  bene  esse :  That  the  said  Plaintiff,  the 
Countess  Dowager  of  Shelburne,  the  prochein  ami  of  the  Plaintiff,  the  infant  being 
dead,  the  Petitioner  is  advised  that  objection  may  be  taken  to  the  regularity  of  such 
examination  :  That  the  Petitioner  hath  applied  to  the  Plaintiff's  Clerk  in  Court, 
requesting  that  a  new  prcKhein  ami  may  be  appointed  in  the  room  of  the  said 
Countess  Dowager  of  Shelburne,  but  says  he  has  no  instructions,  although  he  has 
applied  to  the  said  infant's  solicitor  for  that  purpose :  It  is  thereupon  ordered  that 
it  be  referred  to  Mr.  Fames,  one  of  the  Masters  of  this  Court,  within  four  days  after 
notice  hereof  to  the  Plaintifl''s  Clerk  in  Court,  to  approve  of  a  proper  person  to  be 
prochein  ami  for  the  Plaintiff",  the  infant,  in  this  cause,  in  the  room  of  the  said 
Countess  Dowager  of  Shelburne ;  and  that  such  person  as  the  [353]  said  Master  shall 
so  approve  of  be  the  Plaintiff's  j^cocAetn  ami ;  and  that  the  Plaintiff's  bill  be  amended 
by  inserting  the  name  of  the  person  who  shall  be  so  approved  of  by  the  said  Master 
as  the  Plaintifl"s  prochein  ami,  instead  of  the  name  of  the  Plaintiff's  said  late  prochein 
ami,  now  dead;  and  hereof  notice  is  to  be  given  forthwith. (I) — A.  1780,  fol.  157. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  order  ought  to  be  made  according 
to  what  has  been  done  before.  I  shall  follow  the  case  of  Ludolph  v.  Saxby  as  nearly 
as  may  be. 

Refer  it  to  the  Master  to  approve  of  a  new  next  friend,  and  give  the  Plaintiffs' 
solicitor  four  days'  notice  of  the  order  now  made.(2) 

(1)  See  also  Lancaster  v.  Thornton,  Amb.  398,  in  which  Ludolph  v.  Saxby  and  Lady 
Shelburne  v.  Lord  Inchviuin  are  referred  to. 

(2)  See  Bracey  v.  Sandiford,  3  Madd.  468. 

If  the  next  friend  of  a  married  woman  dies,  the  Court  will  order  her  to  appoint  a 
new  next  friend  within  a  certain  time,  or  the  bill  to  be  dismissed.  Barlee  v.  Barlee, 
1  Sim.  &  Stu.  100. 
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[354]    Griffiths  v.  Gale.     Ex  parte  James  Jones,  the  Administrator  of 
Stephen  Jones.     March  11,  1844. 

[S.  C.  12  Sim.  327;  13  L.  J.  Ch.  286;  8  Jur.  235.  Followed,  Freeland  v.  Pearson, 
1867,  L.  R.  3  Eq.  663.  Discussed,  Holyland  v.  Lewin,  1884,  26  Ch.  D.  268;  Cf. 
In  re  Will's  Trusts,  1889,  42  Ch.  D.  646.] 

Appointment.     Lapse.     Construction.     Neiv  Will  Act,  7  W.  4  and  1  Vict.  c.  26. 

The  enactment  in  the  New  Will  Act,  that  a  bequest  to  a  child  of  the  testator  who 
dies  in  the  testator's  lifetime  leaving  issue  living  at  the  testator's  death  shall  not 
lapse,  does  not  apply  to  a  testamentary  appointment. 

A  short  report  of  this  case,  as  it  came  on  to  be  heard  on  the  23d  of  February  last, 
is  given  ante,  p.  327.  In  pursuance  of  the  permission  then  given,  the  case  was  again 
argued  on  this  day ;  and,  as  it  raised  a  question  of  considerable  importance,  it  has 
been  deemed  advisable  to  give  a  fuller  statement  of  the  facts  than  the  former  report 
contains. 

By  an  indenture,  dated  the  26th  of  July  1794,  being  the  settlement  made  in 
consideration  of  the  marriage  which  had  been  solemnized  between  Mary  Moffatt 
Walbancke  and  John  Jones,  the  sum  of  £2000  stock,  the  lady's  property  was  assigned 
to  trustees,  in  trust  for  her  separate  use  for  her  life ;  and,  after  her  decease,  in  trust 
for  John  Jones  for  his  life ;  and,  after  the  decease  of  the  survivor  of  them,  in 
case  there  should  be  only  one  child  or  two  or  more  children  of  the  body  of  Mary 
Moffatt  Jones,  in  trust  to  transfer  the  stock  to  the  same  one  only  child,  or  unto  and 
amongst  all  and  every  or  such  one  or  more  of  the  same  children,  at  such  age  or  ages, 
and  in  such  parts,  manner  and  form  as  John  Jones  and  Mary  Moffatt,  his  wife,  at  any 
time  or  times  during  their  joint  lives,  by  any  deed  or  deeds,  to  be  by  both  of  them 
sealed  and  delivered  in  the  presence  of  two  or  more  credible  witnesses,  should  direct 
or  appoint ;  and,  in  default  of  such  joint  direction  or  appointment,  then  as  Mary 
Moffatt  Jones,  in  case  she  should  survive  John  Jones,  should  at  any  time  or  times 
after  his  death,  [355]  notwithstanding  any  future  coverture  by  any  deed  or  deeds, 
writing  or  writings  with  or  without  power  of  revocation,  to  be  by  her  executed  as 
aforesaid,  or  by  her  last  will  and  testament  in  writing,  or  by  any  writing  purporting 
to  be  or  in  the  nature  of  her  last  will  and  testament  or  a  codicil  or  codicils,  to  be  by 
her  signed  and  published  in  the  presence  of  the  like  number  of  witnesses,  should 
direct  or  appoint ;  and,  in  default  of  and  subject  to  such  direction  and  appointment, 
unto  all  and  every  the  child  and  children  of  Mary  Moffatt  Jones  lawfully  begotten  or 
to  be  begotten,  to  be  equally  divided  between  or  amongst  them,  if  more  than  one, 
and,  if  there  should  be  but  one  such  child,  then  the  whole  to  such  one  child,  to  be  a 
vested  interest  in  a  son  or  sons  on  attaining  21,  and  in  a  daughter  or  daughters  on 
attaining  that  age  or  previous  marriage,  with  benefit  of  survivorship  between  such 
children  if  any  or  either  of  them  should  die  without  attaining  a  vested  interest. 

There  was  issue  of  the  marriage  four  children,  William,  Stephen,  James  and  John. 
William  died  intestate  in  July  1833,  and  his  brother  John  took  out  administration  to 
him.     John  Jones,  the  father,  died  in  January  1839. 

By  a  deed-poll,  dated  the  5th  of  August  1839,  Mary  Moffatt  Jones,  in  exercise  of 
the  power  reserved  to  her  by  the  settlement,  directed  one-third  of  the  £2000  stock 
to  be  transferred  immediately  after  her  decease  to  James  Jones. 

She  made  her  will  on  the  same  day,  and  thereby,  after  appointing  her  sons,  John, 
Stephen  and  James  her  executors,  and  after  reciting  the  settlement  and  the  appoint- 
ment which  she  had  made  of  one-third  of  the  [356]  stock  in  favour  of  James,  she,  in 
exercise  of  the  power  reserved  to  her  by  the  settlement,  appointed  the  remainder  of 
the  stock  to  John  and  Stephen,  in  equal  shares,  as  tenants  in  common,  their  e.vecutors, 
&c.,  and,  subject  to  the  payment  of  her  debts  and  funeral  and  testamentary  expenses, 
she  gave  all  the  real  estate  which  she  then  was  or  at  the  time  of  her  death  might 
be  seised  of  or  entitled  to  for  any  estate  or  interest  whatsoever,  and  also  all  her 
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personal  estate  and  effects  whatsoever  and  wheresoever,  to  John,  Stephen  and  James 
m  equal  shares  as  tenants  in  common,  and  to  their  respective  heirs,  executors  &c 

Stephen  Jones  died  in  October  1843  intestate  and  a  widower,  leaving  six  infant 
children,  all  of  whom  were  still  living ;  and  administration  to  his  estate  durincr  their 
minonties  was  granted  to  James  Jones.  Mary  Moftatt  Jones  survived  Stepheli  and 
died  on  the  14th  of  October  1843. 

Mr  Bethel!,  in  support  of  the  petition,  which  was  presented  by  James  Jones  who 
claimed  to  be  entitled  as  administrator  to  his  brother  Stephen  to  the  one-third  of  the 
£2000  stock  appointed  to  Stephen,  said  that  the  will  was  made  by  Mary  Moffatt 
Jones  when  she  was  discoverte,  and  that  it  contained  not  only  an  appointment  of  the 
property  over  which  she  had  a  power  of  appointment  under  the  settlement,  but  also 
a  disposition  of  property  of  which  she  was  the  owner ;  and,  therefore,  it  was  a  will  in 
the  proper  sense  of  the  word,  and  not  a  testameutarv  writing  in  the  nature  of  a  will 
He  then  referred  to  the  1st,  8th,  10th,  18th,  25th,  2fth  and  28th  sections  of  the  late 
■\\  ill  Act,  and  to  the  observation  on  the  last-mentioned  section,  in  page  89  of  H 
Sugden's  Essay  on  the  Law  of  Wills  as  altered  by  that  [357]  Act,  namely,  that  that 
section  applied  to  gifts  by  will  under  powers.  He  added  that  it  appeared  from  all 
the  sections  to  which  he  had  referred,  and  more  especially  from  the  27th  and  28th, 
that  the  words  "devised  or  bequeathed,"  in  the  33d  section,  were  intended  to  apply 
to  devises  or  bequests  made  in  exercise  of  powers  of  appointment,  as  well  as  to  devises 
or  bequests  properly  so  called. 

Mr.  Simons,  for  John  Jones,  the  son,  said  that  it  was  apparent  from  the  words 
"devise,  bequest  and  lapse,"  which  was  used  in  the  33d  section  of  the  Act,  and 
from  the  Report  of  the  Keal  Property  and  Ecclesiastical  Commissioners,(l)  that  that 
section  applied  only  to  devises  or  bequests  of  property  of  which  the  testator  or  testatrix 
was  the  owner,  and  not  to  devises  or  bequests  of  property  over  which  he  or  she  had 
only  a  power  of  appointment.  He  referred  also  to  the  observations  made  on  the  32d 
and  33d  sections  of  the  Act,  in  H.  Sugden's  E^y,  pages  111,  el  seq.,  and  added  that 
as  Stephen  Jones  had  died  in  his  mother's  lifetime,  the  appointment  which  she  had 
made  by  her  will  in  his  favour  had  become  ineffectual ;  and,  consequently,  the  share 
of  the  stock  which  he  would  have  been  entited  to  if  he  had  survived  his  mother  had 
become  divisible  under  the  trust  declared  by  the  settlement,  in  default  of  appointment, 
between  John  and  James  Jones  in  their  own  rights  and  as  the  personal  representatives 
of  their  deceased  brothers,  William  and  Stephen  respectively. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  My  opinion  is  against  the  proposition 
which  Mr.  Bethell  has  contended  for. 

f358]  The  Legislature,  when  it  passed  the  Act  in  question,  meant  to  interfere  in 
the  case  of  a  person  disposing  of  his  own  property,  and  also  in  the  case  of  a  person 
disposing  of  property  over  which  he  had  a  power  of  appointment :  but,  in  the  latter 
case,  so  far  only  as  the  form  of  executing  the  power  was  concerned.  It  might  be  very 
reasonable  to  say  that  when  a  testator  devised  or  bequeathed  property  to  a  child 
absolutely,  and  that  child  died  in  the  lifetime  of  the  testator,  the  devise  or  bequest 
should  not  lapse.  But  it  is  a  totally  different  case,  where  a  power  of  appointment  is 
given,  and,  in  default  of  appointment,  the  property  is  limited  to  specified  objects. 
In  that  case  the  donee  of  the  power  has  no  estate  to  give,  and  has  no  control  or 
dominion  over  the  property  except  in  the  way  directed  by  the  donor  of  the  power. 

There  are  no  words  in  the  statute  which  shew  that  wills  made  in  execution  of 
powers  of  appointment  are  to  be  put  on  the  same  footing  as  the  wills  of  those  who 
have  complete  control  and  dominion  over  the  property  which  is  the  subject  of  their 
disposition.  If  the  section  of  the  Act  which  has  been  particularly  relied  on  is  looked 
at,  it  will  be  found  to  contain  words  which  are  sufficient  to  shew  that  the  operation 
of  that  section  was  meant  to  be  restricted  to  the  property  of  persons  who,  in  the 
character  of  testators,  had  the  property  to  give.  That  section  enacts  that,  where  any 
person  being  a  child  or  other  issue  of  the  testator,  to  whom  any  real  or  personal  estate 
shall  be  devised  or  bequeatlied  for  any  estate  or  interest  not  determinable  at  or  before 
the  death  of  such  person,  shall  die  in  the  lifetime  of  the  testator  leaving  issue,  and 
any  such  issue  of  such  person  shall  be  living  at  the  time  of  the  death  of  the  testator, 

(1)  See  H.  Sugden's  Essay,  Appendix,  pp.  188,  220,  221,  222,  223  and  229. 
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such  devise  or  bequest  shall  not  lap.'ie,  but  shall  take  effect  as  if  the  death  of  such  person 
had  happened  immediately  [359]  after  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will.  The  first  section  of  the  Act,  which  also  has  been 
much  relied  on,  enacts  that,  in  construing  the  Act,  the  word  "  will "  shall  extend  to 
a  testament  and  to  a  codicil,  and  to  an  appointment  by  will  or  by  writing  in  the 
nature  of  a  will  in  exercise  of  a  power.  There  the  meaning  of  the  word  "  will,"  not 
of  the  words  "  devise  or  bequeath,"  is  expounded.  Those  words  and  the  word  "  lapse," 
which  also  is  used  in  the  33d  section,  are  totally  inapplicable  to  an  appointmeiit  by 
deed  or  will ;  for  where  property  is  disposed  of  by  virtue  of  a  power,  there  is  no 
lapse  ;  the  property  goes  over  to  specified  objects,  not  by  virtue  of  the  intention  of 
the  donee  of  the  power  who  has  no  control  over  the  property,  but  by  virtue  of  the 
previous  directions  of  the  donor.  The  term  "  lapse  "  shews  that  the  Legislature  was 
speaking  of  a  thing  that  might  lapse :  it  shews  that  the  Legislature  was  speaking  of 
devises  and  bequests  properly  so  called  ;  that  is,  of  dispositions  of  property  of  which 
the  testator  was  owner. 

It  is  much  too  strong  to  say  that  the  Legislature  intended  to  control  the  disposition 
of  property  made  by  persons  long  since  deceased,  when  the  Act  itself  contains  an 
express  provision  that  it  shall  not  extend  to  any  will  made  before  the  1st  day  of 
January  1838,  unless  the  will  shall  have  been  re-executed,  republished  or  revived  after 
that  day.  (Sect.  34.)  If  I  were  to  put  that  interpretation  on  the  Act  which  Mr.  Bethell 
has  contended  for,  I  should  not  oidy  violate  that  express  provision,  but  also,  as  I  before 
observed,  disappoint  the  dispositions  made  of  their  property  by  persons  long  since 
deceased. 

[360]  On  these  grounds,  my  opinion  is  that  the  Legislature,  when  it  passed  the 
Act  in  question,  did  not  intend  to  interfere  with  powers  of  appointment  further  than 
by  saying  that  the  execution  of  them  in  a  given  form  should  be  deemed  a  sufficient 
execution. 

Before  the  Act  was  passed  it  was  sent  to  me  in  draft,  and  I  made  certain  altera- 
tions in  it ;  but  I  have  not  the  slightest  impression  that  what  is  now  contended  for 
was  meant  to  be  comprehended  in  the  33d  section  ;  and  I  am  morally  sure  that  if 
it  had  been  I  should  have  recollected  it  and  have  altered  the  language  of  the  33d 
section. 

At  the  same  time,  if  the  Petitioner  wishes  to  take  a  case  for  the  opinion  of  a  Court 
of  law,  I  will  permit  him  to  do  so.(l) 

[361]    Wilson  v.  Jones.     Dec.  8,  1843. 

Construction.     New  Orders  of  August  1841.     Defendant.     Answer. 

Although  a  Defendant's  name  is  omitted  in  the  note  at  the  foot  of  the  bill,  he  must 
put  in  an  answer,  though  it  be  a  mere  formal  one. 

Motion  to  discharge  an  attachment  which  had  issued  against  one  of  the  Defendants 
for  want  of  answer,  on  the  ground  that  his  name  was  omitted  in  the  note  at  the  foot 
of  the  bill.(2)  His  name,  however,  was  inserted  in  the  clause  commencing,  "To  the 
end  therefore,"  and  also  in  the  prayer  of  process ;  and  he  had  been  served  with 
a  subpama  to  appear  and  answer. 

Mr.  Terrell,  in  support  of  the  motion,  relied  on  the  16th  Order  of  August  1841, 
which  provides  that  a  Defendant  shall  not  be  bound  to  answer  any  statement  or 
charge  in  the  bill,  unless  specially  and  particularly  interrogated  thereto ;  and  that  a 
Defendant  shall  not  be  bound  to  answer  any  interrogatory  in  the  bill,  except  those 
interrogatories  which  such  Defendant  is  required  to  answer.  He  also  contended  that 
the  Plaintiff"  ought  to  have  served  the  Defendant  with  a  copy  of  the  bill  under  the 
23d  Order  of  August  1841. 

Mr.  Mylne,  for  the  Plaintiff. 

(1)  The  case  was  not  taken. 

(2)  See  17th  Order  of  26th  August  1841. 
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The  Vice-Chancellor  [Sir  L.  Shadwell].  The  23d  Order  affords  an  inference 
which  IS  against,  rather  than  in  favour  of,  the  motion  ;  for  it  gives  the  Plaintiff  an 
option  whether  he  will  or  will  not  require  an  answer  from  a  Defendant  against  whom 
no  direct  relief  is  prayed.  Now,  here  the  Plaintiff  has  exercised  that  option  by 
requiring  the  Defendant,  on  whose  behalf  the  motion  is  made,  to  answer  the  bill. 

[362]  The  16th  Order  says  that  a  Defendant  shall  not  be  bound  to  answer  any  of 
the  interrogatories  in  the  bill,  except  those  which  he  is  specially  required  to  answer  : 
but  it  does  not  exempt  him  from  the  necessity  of  putting  in  an  answer.  If  the 
Plaintiff  does  not  choose  to  ask  him  to  answer  anything  specially,  he  may  put  in  an 
answer  without  answering  specially.  He  must,  however,  put  on  the  record  that  which, 
in  form  at  least,  is  an  answer. 


[362]     Mawhood  v.  Labouchere.     March  18,  1844. 

New  Orders  of  August  1841.     Practice. 

Under  the  24th  Order  of  August  1841,  the  Court  will  allow  the  Plaintiff  to  enter  a 
memorandum  of  service  of  a  copy  of  the  bill  without  an  affidavit,  stating  the  nature 
of  the  suit,  and  that  no  direct  relief  is  sought  against  the  Defendant  who  has  been 
served. 

Mr.  E.  Montagu,  for  the  Plaintiff,  moved,  under  the  24th  General  Order  of  August 
1841,  for  leave  to  enter  a  memorandum  of  service  of  a  copy  of  the  bill  on  one  of  the 
Defendants.  He  stated  that  he  was  not  furnished  with  an  affidavit  disclosing  the 
nature  of  the  suit,  or  shewing  that  no  account,  payment,  conveyance  or  other  direct 
relief  was  sought  against  the  Defendants :  and  he  called  the  attention  of  the  Court  to 
Haigh  v.  Di.ron.(\) 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  am  of  opinion  that  there  is  no 
necessity  for  such  an  affidavit.  Every  Court  is  presumed  to  know  the  contents  of  its 
own  records  ;  and  an  affidavit  on  the  subject  is  not  evidence. 

Order  made. 


[363]     Everett  v.  Prythergch.    Nov.  11,  Dec.  18,  1841. 
Contempt.     Scandal.     Defendant.     Practice.     Impertinence. 

A  Defendant,  though  he  is  in  contempt  for  want  of  answer,  may  except  to  the  bill  for 
scandal,  but  not  for  impertinence. 

A  creditor  filed  a  bill  against  the  debtor's  executor,  stating,  first,  that  the  Defendant 
was  a  person  of  bad  character,  of  drunken  habits  and  violent  behaviour,  and  then 
adducing  instances  in  support  of  that  statement ;  and  praying  that  the  assets  might 
be  atiministered  under  the  direction  of  the  Court,  and  for  an  injunction  and  receiver. 
Held,  that  the  general  statement  and  the  instances  were  relevant  to  the  relief  asked, 
and  therefore  were  not  scandalous. 

The  Defendant  after  an  attachment  had  issued  against  him  for  want  of  answer, 
filed  exceptions  to  the  bill  for  scandal  and  impertinence ;  and  afterwards  obtained  an 
order,  as  of  course,  referring  the  bill  and  exceptions  to  the  Master.  All  the  exceptions, 
except  the  ninth,  were  for  scandal  and  impertinence  :  the  ninth  was  for  impertinence 
only.(2) 

Mr.  Girdlestone  and  Mr.  Barber,  for  the  Plaintiff,  now  moved  that  the  exceptions 
might  be  taken  off  the  file  and  the  order  be  discharged  for  irregularity,  on  the  ground 
that  the  Defendant,  when  he  filed  the  exceptions  and  obtained  the  order,  was  in 

(1)1  Youn.  &  Coll.  N.  C.  180 ;  see  also  Davis  v.  Prout,  5  Beav.  102. 
(2)  It  is  scarcely  necessary  to  mention  that  the  Court  considers  matter  that  is 
scandalous  to  be  impertinent  also. 
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contempt,  and,  therefore,  could  not  be  an  acting  party  in  the  cause,  except  for  the 
purpose  of  clearing  his  contempt.  Howard  v.  Newman  (1  Molloy,  221);  Beavan  v. 
IFaterlumse  (2  Beav.  58). 

Mr.  Romilly,  for  the  Defendant,  said  that  there  were  many  exceptions  to  the  rule 
that  a  party  in  contempt  could  not  be  heard  except  for  the  purpose  of  clearing  his 
contempt :  Kincj  v.  Bryant  (3  Myl.  &  Craig,  191)  ;  JVilson  v.  Bates  {Ibid.  197) :  that  a 
bill,  answer,  or  other  proceeding  in  a  cause  might  be  referred  for  scandal  at  any  time  : 
Fcnhoulet  [364]  v.  Fassavant  (2  Vez.  23) ;  Anon.  {Ihid.  631) ;  E.i-  parte  Simpson  (15  Ves. 
476) ;  Nedby  v.  Nedby  {ante,  vol.  viii.  p.  334) ;  Anon.  (5  Ves.  656). 

The  Lord  Chancellor  [Sir  L.  Shadwell].  The  Ansn.  case  in  5  Ves.  is  a  direct 
authority  that  a  Defendant,  although  he  has  taken  out  an  order  for  time  to  answer, 
may  refer  the  bill  for  .scandal :  and  the  question  is  whether,  so  far  as  the  present 
question  is  concerned,  there  is  any  substantial  distinction  between  a  party's  having 
taken  out  an  order  for  time  to  answer  (whereby  he  submits  to  answer),  and  a  party's 
being  in  contempt  for  want  of  answer. 

Notwithstanding  Lord  Bacon's  48th  Order  says,  "They  that  are  in  contempt, 
especially  so  far  as  a  proclamation  of  rebellion,  are  not  to  be  here  (heard  qu.)  neither 
in  that  suit  nor  any  other,  except  the  Court,  of  special  grace,  suspend  the  contempt ;  " 
yet  Lord  Cottenham,  C,  in  Bates  v.  JVilson,  mentions  cases  in  which  a  party,  though 
in  contempt,  was  entitled  to  be  heard. 

Until  the  reference  for  scandal  is  disposed  of,  the  Defendant  cannot  tell  what  he 
ought  to  answer  ;  and,  in  my  opinion,  although  he  is  in  contempt,  he  has  a  right  to 
call  upon  the  Court  to  tell  him  what  it  is  that  he  is  bound  to  answer. 

I  think,  therefore,  that,  upon  the  principle  of  the  Amm.  case  in  5th  Ves.,  the 
Defendant  in  this  case  is  entitled  to  proceed  with  the  reference,  so  far  as  scandal  is 
concerned ;  that  is  to  say,  he  is  entitled  to  go  on  with  [365]  all  the  exceptions  except 
the  ninth.  That  exception  is  for  impertinence  only  ;  the  other  exceptions  are  for 
scandal  and  impertinence ;  whatever  is  scandalous  being  impertinent  also.  But,  as 
there  is  some  degree  of  authority  for  the  application,  I  cannot  give  the  Defendant  the 
costs  of  it. 

The  bill  was  filed  by  creditors  of  a  testator  against  the  Defendant  Prythergch  and 
his  wife  (the  latter  being  the  executi-ixof  the  will),  stating  that  the  testator's  personal 
estate  was  insufficient,  or  barely  sufficient,  to  pay  his  funeral  and  testamentary  expenses 
and  debts  ;  and  that  the  Defendants  were  persons  of  bad  character,  of  drunken  habits, 
violent  and  disorderly  in  their  conduct,  and  in  a  state  of  great  poverty.  The  bill  then 
proceeded  to  state  various  particulars  in  support  of  the  above  general  allegation 
respecting  the  character,  conduct  and  circumstances  of  the  Defendants  ;  such  as  that 
they  were  frequently  drunk  five  times  in  a  week ;  that  they  often  quarrelled  with 
each  other ;  that  they  had  surreptitiously  left  a  house  which  they  rented  at  a  small 
weekly  sum,  leaving  15s.  of  the  rent  unpaid;  that  the  husband  went  about  very 
shabbily  dressed,  with  his  clothes  torn,  and  with  holes  in  his  shoes  ;  that  he  frequently 
pawned  his  own  and  his  wife's  clothes  ;  and  that  he  had  expressed  himself  willing  to 
perjure  himself  if  he  could  get  anything  by  it,  &c.,  &c.  The  bill  prayed  for  an  account 
and  for  the  administration  of  the  testator's  estate,  and  for  an  injunction  to  restrain 
the  Defendants  from  collecting  the  assets,  and  for  a  receiver. 

The  bill,  as  is  stated  in  the  preceding  part  of  this  report,  was  excepted  to  for 
scandal  and  impertinence :  and,  the  Master  having  allowed  all  the  exceptions,  [366] 
except  those  which  related  to  the  above  general  allegation,  the  Plaintiffs  excepted  to 
his  report. 

Mr.  Girdlestone  and  Mr.  Barber,  in  support  of  the  exceptions  to  the  report,  con- 
tended that  all  the  allegations  in  the  bill  respecting  the  character,  conduct  and 
circumstances  of  the  Defendants  were  relevant  to  the  relief  prayed ;  as  they  tended 
to  shew  that  the  Defendants  were  not  fit  to  be  trusted  with  the  testator's  property  : 
that  the  case  of  a  creditor  was  different  from  that  of  a  legatee  ;  for  the  latter  was  a 
mere  volunteer,  and,  therefore,  there  was  some  reason  for  saying  that  he  was  not 
entitled  to  complain  of  the  person  to  whom  the  testator  had  thought  proper  to  entrust 
his  property  :  that,  as  the  Master  had  considered  the  general  allegation  not  to  be 
scandalous,  he  ought  to  have  come  to  the  same  conclusion  with/egardto  the  particular 
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allegations  respecting  the  character,  conduct  and  habits  of  the  Defendants ;  for  the 
principle  that  was  applicable  to  the  former  was  equally  applicable  to  the  latter. 

Mr.  G.  Richards  and  Mr.  Komilly  said  that  no  one"  had  ever  heard  of  notoriety  of 
bad  character  (that  is,  what  the  neighbours  thought  of  an  individual)  bein"  proved 
either  at  law  or  in  equity  ;  that,  when  an  executor  applied  for  probate  of  a^'will,  the 
Ecclesiastical  Court  never  inquired  into  the  moral  character  of  the  party  makin"  the 
application  :  that  it  was  sufficient  that  the  testator  had  thought  proper  to  entrust 
that  individual  with  the  administration  of  his  property  ;  and  that  a  person  might  be 
honest,  though  he  was  poor  and  shabbily  dressed. 

The  Yice-Chancellor  [Sir  L.  Shadwell].  I  am  under  the  necessity  of  diflerinc 
from  the  Master. 

[367]  I  think  that  it  is  a  most  delicate  part  of  the  jurisdiction  of  this  Court  to 
determine  how  strong  a  Plaintift"  is  at  liberty  to  make  his  case.  He  frames  it  as  he 
pleases,  and  states  a  number  of  circumstances  in  support  of  it :  but  I  am  not  aware 
that  the  Court  has  ever  abridged  him  of  his  right  to  state  as  much  as  he  thinks  fit, 
merely  because  some  of  those  circumstances  might  have  been  sufficient. 

In  the  case  of  Morrice  v.  Salishuri/,  which  occupied  the  Court  the  greater  part  of  a 
fortnight  during  the  last  term,  a  party  was  sought  to  be  charged  with  certain  sums 
of  money  which  it  was  alleged  that,  but  for  his  wilful  default,  he  might  have  received  : 
and,  in  order  to  get  a  decree  under  which  the  Defendant  might  be  so  charged,  the 
Plaintiff  entered  into  a  great  number  of  instances  of  default,  where  one  or  two 
instances  would  have  been  sufficient  for  the  purpose.  But  I  considered  that  it  was 
not  the  duty  of  a  Judge  to  limit  the  number  of  instances  which  a  Plaintiff  may  think 
proper  to  adduce  for  the  purpose  of  supporting  his  case :  and  therefore  I  heard  the 
whole  throughout. 

Now,  here  the  bill  is  filed  to  have  such  a  proper  administration  of  the  testator's 
estate  as  will  enable  the  Plaintifts  and  the  other  creditors  to  obtain  payment  of  their 
debts.  And  in  order  to  shew  that  this  is  a  proper  case  for  the  Court  to  grant  an 
injunction  and  a  receiver,  the  Plaintiffs,  first  of  all,  state  in  a  general  way  that  the 
executrix  and  her  husband  are  persons  of  bad  character,  drunken  habits  and  great 
poverty :  and  then,  in  order  to  support  that  general  charge,  a  great  number  of 
particulars  are  detailed  which  tend  to  shew  their  poverty,  drunkenness  and  outrageous 
conduct.  A  Plaintiff,  as  I  said  before,  has  a  right  to  make  his  case  as  [368]  strong  as 
he  can  :  and,  when  there  is  a  question  about  the  administration  of  assets,  it  is  surely 
of  importance  to  make  out  that  the  person  who  has  the  power  over  and  the  sole 
management  of  them  is  a  person  of  violent  conduct  and  drunken  habits.  His  duty 
is  to  collect  the  assets  and  to  pay  the  debts ;  and,  where  peaceful  conduct  is  so 
indispensable,  it  is  material  for  a  Plaintiff  who  is  seeking  for  an  injunction  and  a 
receiver  to  enter  into  instances  of  violent  conduct :  and  it  is  obvious  that  the  assets 
cannot  be  safe  in  the  hands  of  a  person  who  is  in  the  habit  of  being  drunk.  The 
Plaintifts  have  obtained  an  injunction  on  affidavits  verifying  the  allegations  in  the 
bill ;  and  when  the  cause  comes  on  to  be  heard,  the  Court  must  determine  whether 
that  injunction  ought  to  be  continued  or  not ;  and  if  those  charges  which  have  been 
deposed  to  on  an  interlocutory  proceeding  are  proved  at  the  hearing,  the  Court  will 
continue  the  injunction  and  the  receiver.  Therefore  it  is  necessary,  with  a  view  to 
the  decree,  that  the  matters  objected  to  should  be  stated.  So  that,  on  the  whole,  I 
am  of  opinion  that  the  Master  has  erred  in  allowing  any  of  the  exceptions  for 
scandal  and  impertinence. 

It  is  singular  that  the  Master  should  have  overruled  the  exceptions  so  far  as  they 
relate  to  the  general  charge,  and  yet  have  allowed  them  so  far  as  they  relate  to  the 
particular  instances  which  are  adduced  in  support  of  that  general  charge.  The 
general  charge  of  bad  character  is  not  a  charge  of  general  bad  character,  but  of  bad 
character  in  respect  of  drunkenness  and  violent  behaviour. 
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[369]    Brydges  and  Another  v.  Branfill  and  Others.    Brydges  and  Another 
V.  Brydges  and  Others.     Feb.,  March,  April  16,  1842. 

rS  C  11  L  J  Ch.  249  ;  6  Jur.  310.     See  Phosphate  Sewage  Company  v.  Hartmont,  1S77  ; 
■■  ■     ■  '    ■        5  Ch.  D.  443  ;  Marsh  v.  Joseph  [1897],  1  Ch.  249.] 

Fraud.     Partners  {Liability  of).     Solicitors. 

A  tenant  for  life  of  settled  estates  obtained  an  Act  of  Parliament  for  selling  the 
estates  and  investing  the  proceeds,  under  the  direction  of  the  Court,  in  the  purchase 
of  other  lands  to  be  settled  to  the  same  uses.  After  the  estates  had  been  sold  and 
the  money  paid  into  Court,  the  tenant  for  life  fraudulently  obtained  an  order, 
under  which  part  of  the  money  was  paid  out  to  him.  Messrs.  B.,  G.  and  C, 
solicitors  and  co-partners,  acted  as  the  solicitors  of  the  tenant  for  life,  in  obtaining 
the  orders  and  in  every  other  proceeding  under  the  Act.  B.  was  aware  of  the 
fraud  ;  but  G.  and  C.  were  wholly  ignorant  of  it.  Held,  nevertheless,  in  a  suit 
instituted  by  the  remainder-man  after  the  death  of  the  tenant  for  life,  that  G.  and 
C.  as  well  as  B.,  and  the  estate  of  the  tenant  for  life,  and  all  the  other  parties  to 
the  transaction,  were  jointly  and  severally  liable  to  make  good  the  money. 

A  motion  in  the  above  causes  is  reported,  ante,  p.  334. 

The  causes  now  came  on  to  be  heard.  The  pleadings  and  depositions  were  very 
voluminous,  and  the  arguments  of  counsel  occupied  several  days ;  but,  as  the  only 
important  question  of  law  that  arose  was  as  to  the  liability  of  the  Defendants, 
Grane  and  Cooper,  the  following  report  is  confined  to  that  question. 

Thomas  Barrett,  Esq.,  died  in  1803,  having  devised  his  estates  in  Kent,  upon 
trusts  under  which  Colonel  Brydges  Barrett,  and  the  Plaintiff,  John  W.  E.  Brydges, 
the  first  and  second  sons  of  Sir  Samuel  Egerton  Brydges,  Bart.,  became  successively 
tenants  for  life,  and  the  Defendant,  Mrs.  Holmes,  the  widow  of  Colonel  Holmes,  the 
late  Mrs.  yuillinan,  the  wife  of  the  Defendant,  Edward  Quillinan,  and  the  Defendant, 
Mrs.  Swann,  the  wife  of  the  Plaintiff,  F.  D.  Swann,  three  of  Sir  S.  E.  Brydges's 
daughters  became  tenants  in  common  in  tail  in  remainder  of  the  estates.  In  June 
1822  Colonel  [370]  Barrett  obtained  an  Act  of  Parliament  for  selling  the  devised  estates 
and  investing  the  proceeds  in  the  purchase  of  other  estates,  to  be  settled  upon  the  trusts 
of  the  will ;  it  being  the  colonel's  intention  that  certain  estates  in  Kent,  of  which  his 
father  was  tenant  for  life  and  he  himself  was  the  remainder-man  in  fee,  should  be 
purchased  out  of  the  monies  to  arise  from  the  sale  of  the  devised  estates,  at  a  price 
much  above  their  real  value.  Colonel  Barrett,  in  order  to  facilitate  the  attainment  of 
his  object,  procured  the  trustees  of  Mr.  Barrett's  will  to  be  removed  before  he  applied 
for  the  Act,  and  his  relative,  the  Defendant  Branfill,  and  his  half-brother,  the 
Defendant  A.  E.  Brydges,  to  be  appointed  in  their  place.  In  July  1822  Colonel 
Barrett  communicated  to  his  father  the  plan  which  he  had  formed,  in  a  letter  con- 
taining the  following  passage  : — "  The  plan  is  to  sell ;  and  when  the  money  is  in  the 
Accountant-General's  hands,  for  you  to  take  it,  if  you  choose,  for  the  smallest  portion 
of  land  to  be  settled  in  lieu  :  which  can  be  done  with  the  approbation  of  a  Master ; 
which  will  be  managed  by  having  as  high  a  valuation  as  possible  put  upon  any  lands 
which  you  may  choose  to  be  so  disposed  of." 

In  July  1829  Sir  S.  E.  Brydges  and  Colonel  Barrett,  in  pursuance  of  that  plan, 
agreed,  colourably,  to  sell  part  of  the  estates  of  which  they  were  seised,  as  before 
mentioned,  to  the  Defendant,  Quillinan,  for  £3000,  and  another  part  of  the  same 
estates  to  the  same  gentleman  for  £4.596.(1)  A  conveyance  was  afterwards 
executed  in  pursuance  of  that  agreement,  in  which  Mrs.  [371]  Whitby  (who  was  a 
mortgagee  of  the  first  portion  of  the  lands  sold  to  Quillinan),  and  Messrs.  Shepherd 
ajHd  Crozier  (who  were  mortgagees  of  the  other  portion)  joined ;  and  in  February 

(1)  The  Act,  as  is  usual  in  like  cases,  directed  the  monies  to  arise  from  the  sale  of 
the  devised  estates  to  be  paid  into  Court,  and  to  be  laid  out  in  the  purchase  of  other 
estates,  under  the  direction  of  the  Court. 
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1830  sums  amounting  to  £3000  and  £4596  were  paid  to  them  respectively  ;  but  those 
sums  were  not  sufficient  to  cover  the  whole  of  what  was  due  to  them.  By  means  of 
that  fictitious  sale,  a  fraud  was  practised  on  the  mortgagees  ;  for  the  lands  sold  were 
in  fact  worth  more  than  the  two  sums,  amounting"  together  to  £7596,  at  which 
Quillinan  was  represented  to  have  purchased  them^ 

In  December  1829  a  state  of  facts  and  a  proposal  to  purchase  the  two  last^mentioned 
properties  from  Quillinan  for  £22,600  (which  was  proved  by  evidence  in  the  suit  to 
be  more  than  their  value),  was  submitted  to  the  Master  (Dowdeswgll)  on  behalf  of 
the  trustees,  Branfill  and  A.  E.  Brydges,  together  with  a  valuation  made  by  Mr. 
Westwood,  a  land  surveyor,  and  duly  verified,  stating  the  properties  to  be  worth  that 
sum.  The  Master  having  approved  of  the  proposal,  three  abstracts  purporting  to  be 
abstracts  of  Quillinan's  title  were  laid  before  the  Master.  The  Master  approved  of 
the  title ;  and  by  indentures  of  lease  and  release,  dated  the  20th  and  21st  of  January 
1830,  Quillinan  conveyed  the  properties  to  the  trustees  upon  the  trusts  of  Mr.  Barrett's 
will.  The  Defendant,  Grane,  was  one  of  the  parties  to  the  release.  On  the  25th  of 
the  same  month  an  order  was  made,  on  a  petition  presented  in  the  names  of  the 
trustees,  for  payment  of  the  £22,600  to  Quillinan,  out  of  the  monies  arisen  from  the 
sale  of  the  devised  estates.  The  Defendant,  Brooks,  received  that  sum  from  the 
Accountant^General  under  a  power  of  attorney  from  Quillinan. 

The  Defendant  Brooks  and  the  Defendant  Grane,  [372]  his  partner,  were  the 
solicitors  employed  to  obtain  the  Act  of  Parliament;  and  they,  until  the  year  1825, 
and,  from  that  year,  they  and  the  Defendant,  Cooper,  who  then  entered  into  partnership 
with  them,  were  the  solicitors  of  Colonel  Barrett  and  the  trustees  in  the  transactions 
before  mentioned.  Brooks  was  privy  to  aW  the  circumstances  of  those  transactions ; 
but  neither  of  his  partners  was  aware  that  there  was  any  fraud  or  irregularity  in 
them. 

In  May  1830  an  account  was  delivered  by  Brooks,  Grane  &  Cooper  to  Sir  S.  E. 
Brydges  and  Colonel  Barrett,  in  which  Sir  S.  E.  Brydges  and  Colonel  Barrett  were 
credited  with  the  £22,600,  and  debited  with  various  sums  amounting  in  the  whole  to 
more  than  that  sum  for  costs,  monies  lent,  &c.  The  following  was  one  of  the  items 
on  the  debit  side  of  the  account :  "  To  costs  of  recent  arrangeriients,  as  per  Colonel 
Barrett's  letter  of  the  14th  of  January  .  .  .  £1050." 

In  June  1834  Colonel  Barrett  died  abroad  in  very  distressed  circumstances.  His 
half-brothers,  Anthony  Rokeby  Brydges,  and  the  Defendant,  Anthony  Egerton 
Brydges,  were  his  executors,  and  Anthony  Kokeby  Brydges  proved  his  will. 

In  1836  the  original  bill  was  filed  by  John  W.  E.  Brydges  (who  was  a  lunatic)  by 
Swann  as  his  committee  and  by  Swann  in  his  own  right,  against  Branfill,  Brooks, 
Grane,  Cooper,  Anthony  E.  Brydges,  Quillinan,  Mrs.  Holmes,  Quillinan's  children, 
Mrs.  Swann  and  A.  Rokeby  Brydges,  praj-ing,  amongst  other  things,  that  it  might  be 
declared  that  the  pretended  sale  by  Quillinan  to  the  trustees  was  a  fraud  upon  the 
Plaintiff,  J.  W.  E.  Brydges,  and  the  other  parties  interested  under  Mr.  Barrett's  will 
who  were  not  privy  to  such  [373]  fraud ;  and  that  it  might  be  declared  that  the 
Defendants,  A.  E.  Brydges,  Sir  S.  E.  Brydges,  Quillinan,  Brooks,  Grane  &  Cooper, 
and  the  personal  estate  of  Colonel  Barrett,  were  jointly  and  severally  liable  in  respect 
of  such  fraud  to  make  good  the  £22,600  :  the  Plaintiffs  being  ready  and  willing,  upon 
that  sum  being  made  good,  to  deal  with  the  hereditaments  and  premises  fraudulently 
purchased  from  Quillinan  in  such  manner  as  the  Court  should  think  just;  and  to 
deliver  up  the  hereditaments  and  premises  if  the  Court  should  think  the  Plaintiffs 
bound  so  to  do  to  Quillinan  :  but  if  the  Court  should  be  of  opinion  that  the  Plaintiffs 
were  not  entitled  to  have  the  whole  of  the  £22,600  made  good,  then  that  it  might  be 
declared  that  the  Plaintiffs  were  entitled  to  have  the  difference  between  the  £7596 
or  such  other  sum  as  was  the  real  value  of  the  hereditaments  and  premises  at 
the  time  they  were  conveyed  to  the  trustees  by  Quillinan,  and  the  £22,600  made 
good. 

Sir  Samuel  Egerton  Brydges  died  in  September  1837  :  Lady  Brydges,  his  widow, 
was  his  personal  representative.  Anthony  Kokeby  Brydges  died  in  December 
following  without  having  answered  the  bill.  After  his  death  Anthony  Egerton 
Brydges  proved  Colonel  Barrett's  will.  In  September  1839  the  Plaintiffs  filed  a  bill 
of   revivor  and  supplement  against  Lady  Brydges,  Anthony  Egerton  Brydges  and 
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other  parties.  Anthony  E.  Brydges  was  made  a  party  to  that  bill  on  account  of  his 
having  proved  Colonel  Barratt's  will.(l) 

[374]  Mr.  Bethell,  Mr.  Chaiidless  and  Mr.  Hubback,  for  the  Plaintiffs,  said,  with 
respect  to  Mr.  Grane,  that  he  [375]  was  as  well  aware  as  Mr.  Brooks  was  of  the 
fraudulent  nature  of  the  transactions  to  which  the  bill  related,  and  that  he  actively 
co-operated  with  Brooks  in  the  management  of  them.  With  respect  to  Mr.  Cooper, 
they  said  that  though  he  might  have  no  personal  knowledge  of  the  blacker  parts  of 
the  transaction,  ^et  he  must  have  known  that  the  sale  to  Quillinan  was  a  mere 
pretence,  and  that  the  sale  by  him  to  the  trustees  was  an  imposition,  and  that  the 
purchase-money  was  not  paid  to  Quillinan  as  it  would  have  been  if  he  had  been  the 
real  owner  of  the  lands  .sold,  but  was  applied,  in  part  at  least,  in  paying  the  firm  in 
which  he  was  a  partner  a  bonu.^  of  one  thou.sand  guineas  (in  which  he  participated) 
for  their  concurrence  in  and  management  of  the  transaction  :  so  that  there  was  quite 
sufficient  to  fix  him  with  legal  notice  of  the  fraud,  though  there  might  not  be  enough 
to  afl'ect  his  moral  character  or  his  honour.  C'holmandeley  v.  Clinton  (19  Ves.  272); 
Willet  V.  Chambers  (Cowp.  814) ;  liapp  v.  Latham  (2  Barn.  &  Aid.  795) ;  Stone  v.  Marsh 
(6  Barn.  &  Cress.  551) ;  Moreton  v.  Hanlern  (4  Barn.  &  Cress.  223). 

[376]  Mr.  James  Eussell  and  Mr.  Craig,  for  the  Defendant  Branfill. 

(1)  After  the  pleadings  had  been  opened,  it  was  objected,  by  the  counsel  for  some 
of  the  Defendants,  that  the  supplemental  bill  ought  to  have  prayed  that  Anthony 
Egerton  Brydges  might  answer  the  original  as  well  as  the  supplemental  bill  :  for  that 
he  had  answered  the  former  in  the  character  of  one  of  the  trustees  of  the  devised 
estates ;  but  that  he  had  since  proved  Colonel  Barrett's  will,  and  thereby  had  acquired 
a  new  character,  namely,  that  of  Colonel  Barrett's  personal  representative ;  and  that 
he  ought  to  have  answered  the  original  bill  in  his  new  character,  for  otherwise  the 
Court  could  not  make  a  decree  against  Colonel  Barrett's  estate. 

The  Vice-Chancellor.  A  Defendant  is  a  Defendant  in  every  character  which 
the  statements  of  the  bill  shew  that  he  bears.  The  original  bill  stated  the  death  of 
Colonel  Barrett,  and  that  he  appointed  A.  R.  Brydges  and  A.  E.  Brydges  his  executors  ; 
and  that  A.  R.  Brydges  alone  proved  the  will,  and  thereby  became  the  sole  legal  personal 
representative  of  Colonel  Barrett.  But  that  is  not  true  in  point  of  law  :  for  where 
there  are  two  or  more  executors,  probate  by  any  one  of  them  makes  them  all  personal 
representatives,  unless  they  renounce.  So  that  A.  E.  Brydges  was  as  much  the 
personal  representative  of  Colonel  Barrett  as  Anthony  Rokeby  Brydges  was. 

Besides,  A.  E.  Brydges,  in  his  answer  to  the  oiiginal  bill,  states  that  A.  R.  Brydges 
was  dead,  and  that  he  himself  was  the  sole  surviving  executor  of  Colonel  Barrett,  but 
had  not  proved  the  Colonel's  will.  So  that  A.  E.  Brydges  has,  in  fact,  answered  the 
original  bill  in  the  character  of  Colonel  Barrett's  personal  representative. 

Another  preliminary  objection  was  that  the  personal  representative  of  A.  R. 
Brydges  was  a  necessary  party ;  as  the  original  bill  alleged  that  he  had  possessed 
assets  of  Colonel  Barrett. 

The  Plaintiff's  counsel  said  that  the  supplemental  bill  stated  that  A.  R.  Brydges 
did  not  possess  assets  of  Colonel  Barrett ;  and  that,  even  if  he  did  possess  assets,  his 
personal  representative  was  merely  a  debtor  to  the  estate,  and  that  it  was  not  necessary 
that  a  mere  debtor  should  be  a  party. 

The  Vice-Chancellor.  The  original  bill  avers,  positively,  that  A,  R.  Brydges 
did  possess  assets ;  but  the  statement  as  to  that  fact  in  the  supplemental  bill  is  made 
only  according  to  the  Plaintiffs'  information  and  belief :  therefore  I  must  take  the 
averment  in  the  original  bill  to  be  correct ;  especially  as  the  objection  is  made  on 
behalf  of  Defendants  who  are  sought  to  be  charged,  and,  therefore,  have  a  right  to 
elect  which  of  the  two  statements  shall  be  taken  as  true.  I  think,  therefore,  that  the 
Defendants  have  a  right  to  have  the  personal  representative  of  A.  R.  Brydges  brought 
before  the  Court. 

The  cause  stood  over  in  order  that  A.  R.  Brydges's  personal  representative  might 
be  made  a  party  :  and,  that  having  been  done,  the  hearing  of  the  cause  was  proceeded 
with. 
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Mr.  Walker  and  Mr.  Parry,  for  the  Defendant  Brooks. 

Mr.  G.  Richards  and  Mr.  Stinton,  for  the  Defendant  Grane,  cited  Sainsbury  v. 
Jones  (2  Beav.  462);  Bowles  v.  Stewart  (1  Scho.  &  Lef.  209);  and  Arnot  v.  Biscoe 
(1  Vez.  95). 

The  Soucitor-General  [Sir  Wm.  Follett]  and  Mr.  Romilly,  for  the  Defendant 
Cooper,  said  that  Mr.  Cooper  denied,  by  his  answer,  that  he  had  any  participation  in 
or  even  knowledge  of  the  alleged  fraud,  and  there  was  not  the  slightest  evidence  to 
shew  that  he  was  aware  that  there  was  any  fraud  or  even  irregularity  in  the  trans- 
action :  that,  with  respect  to  him,  the  case  must  be  considered  as  if  he  were  on  his 
trial  for  a  conspiracy  ;  and  then  there  could  be  no  doubt  that  he  would  be  acquitted, 
as  there  would  be  nothing  to  shew  that  he  had  been  guilty  of  penal  misconduct :  that 
the  rule  of  law  with  respect  to  the  liability  of  one  partner  for  the  acts  of  his  co-partner 
was  that,  if  a  partner  pledged  the  credit  of  the  firm,  if  he  entered  into  a  contract  in 
the  name  of  the  firm,  the  firm  would  be  liable,  although  he  intended  to  commit  a 
fraud  in  the  name  of  the  firm  :  but  that  rule  was  founded  on  the  principle  that  the 
party  with  whom  the  contract  was  made  had  trusted  the  firm,  in  consequence  of  the 
authority  which  one  member  of  a  firm  has  to  pledge  the  character  and  credit  of  the 
other  members ;  and  that  all  the  cases  which  had  been  cited  for  the  Plaintiffs  were 
decided  on  that  principle  (see  CoUyer  on  Partnership,  241):  that,  in  [377]  Moretan 
V.  Hardern,  the  action  was  held  to  be  sustainable  against  the  firm,  because  the  injury 
done  to  the  Plaintiff  arose  from  the  negligence  of  one  of  the  partners ;  but  that  if  it 
had  arisen  from  the  wilful  act  of  one  of  the  partners,  that  partner  alone  would  have 
been  liable :  that  the  Plaintiffs  in  the  present  case  never  had  any  dealings  or  trans- 
actions with  the  firm  of  Brooks,  Grane  &  Cooper ;  to  them  the  credit  of  the  firm  was 
never  pledged  :  that  the  trustees  were  the  parties  who  trusted  the  firm ;  but  there 
was  no  privity  of  contract  whatever  between  the  Plaintiffs  and  the  firm :  that  there 
was  no  case  in  which  an  innocent  partner  had  been  held  liable  for  the  fraud  or  wilful 
misconduct  of  another  partner,  where  there  was  no  privity  of  contract  and  no  partner- 
ship transaction,  but  a  wrongful  act  was  done,  which  eventually  proved  injurious  to  a 
person  who  never  had  any  dealings  or  transactions  with  the  partnership.  Eex  v. 
Manning  (Comyns'  Rep.  616) ;  Lmgnmn  v.  Pole  (Dans.  &  Lloyd,  126). 

Mr.  Nevinson  appeared  for  the  Defendant  Anthony  Egerton  Brydges. 

Mr.  Piggott  appeared  for  the  Defendant  Quillinan. 

Mr.  Stuart  and  Mr.  Elmsley  appeared  for  the  Defendant  Mr.  Holmes  :  and 

Mr.  Wakefield,  Mr.  Cooper,  Mr.  Hansard  and  Mr.  Austen  appeared  for  the  other 
Defendants. 

Mr.  Bethell,  in  his  reply,  commented  on  several  letters  which  had  been  written  by 
Mr.  Grane  relating  to  the  matters  mentioned  in  the  bill,  and  which,  he  contended, 
[378]  proved  that  Mr.  Grane  was  cognizant  of  the  fraud  from  the  beginning  to  the  end. 

In  order  to  shew  that  Mr.  Cooper  had,  at  the  least,  legal  knowledge  of  the  fraud, 
he  observed  upon  certain  letters,  and  particularly  on  one  dated  in  October  1829,  which 
had  been  signed  by  Mr.  Cooper  during  Mr.  Brooks's  absence  from  town,  and  also  on 
entries  in  the  books  and  accounts  of  the  partnership  relative  to  the  transactions,  and, 
especially  on  the  item  in  the  account  mentioned  in  the  statement  of  this  case.  He 
then  referred  to  the  case  of  Marsh  v.  Keating  (2  CI.  &  Finn.  250),  when  it  was  before 
the  House  of  Lords;  and  said:  In  that  case  a  forgery  had  been  committed  by 
Fauntleroy,  one  of  the  partners  in  the  house  of  Marsh  &  Co. ;  and  his  co-partners  were 
held  to  be  liable,  notwithstanding  they  had  no  knowledge  of  the  transaction  :  because 
they  had  the  means  of  knowledge,  and  there  was  no  principle  of  law  upon  which  they 
could  succeed  in  protecting  themselves  from  responsibility  in  a  case  wherein,  if  actual 
knowledge  were  necessary,  they  might  have  acquired  it  by  using  the  ordinary 
diligence  which  their  calling  required.  Now,  in  the  present  case,  we  have  conclusive 
evidence,  as  against  Mr.  Cooper,  that  there  were  in  his  power  the  means  of  becoming 
acquainted  with  the  whole  of  the  transactions  to  which  the  bill  relates. 

In  Longman  v.  Pole  a  fraudulent  act  was  committed  by  one  of  the  partners  in  a 
firm,  and  his  innocent  co-partners  were  held  to  be  liable,  notwithstanding  (as  was  the 
case  also  in  Marsh  v.  Keating)  not  a  shilling  of  the  money  acquired  by  the  fraud  ever 
came  into  their  hands.  [379]  Those  cases  therefore  are  stronger  than  the  present : 
for  Mr.  Cooper  participated  in  the  benefit  derived  from  the  fraud. 
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In  Hern  v.  Nichols  (1  Salk.  289)  Lord  Holt  held  that  a  merchant  was  responsible 
{civilly,  though  not  criminally),  for  a  deceit  practised  by  his  factor  on  a  third  person. 
The  principle  of  that  case  applies  to  the  present ;  for  one  partner  is  the  agent  of 
another ;  and,  if  he  commits  a  fraud  in  the  course  of  employment  by  the  partnership, 
the  innocent  partners  are  answerable  for  the  consequences  of  that  fraud.  So  in  Doe 
V.  Martin  (4  T.  R.  39)  a  principal  was  held  to  be  responsible  for  the  fraud  of  his  agent, 
although  he  did  not  personally  take  any  part  in  the  fraud.  Lovell  v.  Hicks  (2  You.  & 
Coll.  472)  is  another  remarkable  instance  in  which  an  innocent  partner  was  held 
responsible  for  the  fraud  or  misrepresentation  of  his  co-partner,  notwithstanding  he 
did  not  participate  in  the  money  acquired  by  the  fraud. 

It  was  said  by  the  Solicitor-General  that  Messrs.  Brooks,  Grane  &  Cooper  were 
not  responsible  to  the  Plaintiils ;  because  they  were  employed,  not  by  the  Plaintiffs, 
that  is,  the  ccsiuis  que  trust,  but  by  their  trustees  :  but  it  would  be  most  extraordinary 
if  a  solicitor  who  had  dealt  fraudulently  with  trust  money  could  escape  from  the 
consequences  of  the  fraud  in  a  Court  of  Equity  by  saying  that  the  trustee  and  not 
the  cestui  que  trust  was  his  client.  Messrs.  Brooks,  Grane  &  Cooper  represented  the 
trustees ;  and  it  was  as  much  their  duty  as  it  was  the  duty  of  the  trustees  to 
protect  the  interest  of  the  cestuis  que  trust :  and,  as  they  [380]  have  violated  that  duty, 
they,  as  well  as  the  trustees,  are  responsible  to  the  injured  parties. 

The  Vice-Chancellor  [Sir  L.  Shadwell].(l)  The  substantial  question  in  this 
case  is  what  ought  to  be  done  with  respect  to  the  £22,600  obtained  out  of  Court  in 
1830. 

The  Act  of  Parliament  passed  on  the  24th  of  June  1822  vested  part  of  the  devised 
estates  of  Mr.  Barrett  in  the  Defendants  Branfill  and  Anthony  Egerton  Brydges,  in 
trust  to  sell,  and  directed  the  purchase-monies  to  be  paid  into  this  Court,  and  that, 
after  payment  of  expenses,  the  surplus  should  be  laid  out,  under  the  direction  of  the 
Court,  in  the  purchase  of  tenements  of  freehold  and  inheritance  in  the  county  of  Kent, 
to  be  vested  in  Branfill  and  Brydges,  or  the  trustees  for  the  time  being  of  Mr. 
Barrett's  will,  to  the  uses  thereby  declared.  The  Defendants  Brooks  and  Grane  were 
the  solicitors  who  obtained  the  Act ;  and,  from  the  time  of  its  passing  till  the  year 
1825,  they,  and  from  the  year  1825  they  and  their  partner,  the  Defendant  Cooper, 
acted  as  the  solicitors  of  Colonel  Barrett  and  the  trustees,  in  all  the  numerous  trans- 
actions that  took  place  under  the  Act,  of  which  the  trustees  must,  in  some  degree  at 
least,  have  been  aware. 

It  appears  that  estates  subject  to  mortgages  were  vested  in  Sir  Samuel  E.  Bridges 
for  life,  with  remainder  in  fee  to  Colonel  Barrett.  It  is  plain  what  the  colonel's 
views  were  when  the  Act  had  passed.  In  his  letter  to  Sir  Samuel  of  the  26th  July 
1822,  he  says:  "The  plan  is  to  sell,  and,  when  the  money  is  in  the  Accountant- 
General's  hands,  for  you  to  take  it,  if  you  choose,  for  the  smallest  portion  of  land  to 
be  settled  in  lieu  :  which  [381]  can  be  done  with  the  approbation  of  a  Master  ;  which 
will  be  managed  by  having  as  high  a  valuation  as  possible  put  upon  any  lands  which 
you  may  choose  to  be  so  disposed  of." 

The  substantial  case  stated  in  the  bill  appears  to  be  this  :  A  formal  agreement  was 
drawn  up,  dated  the  28th  of  July  1829,  between  Sir  Samuel  and  the  colonel  of  the  one 
part,  and  the  Defendant  Quillinan  of  the  other  part,  whereby  Sir  Samuel  and  the 
colonel  agreed  to  sell  to  Quillinan  several  parcels  of  land  for  several  sums  amounting 
together  to  £4596,  and  certain  other  lands  for  £3000 ;  making  together  £7596.  All 
these  subjects  of  the  agreement  were,  in  July  1829,  in  mortgage.  Of  those  to  be  sold 
for  £4596,  Messrs.  Shepherd  and  Crozier  were  the  first  mortgagees ;  and,  of  those  to 
be  sold  for  £3000,  Mrs,  Whitby  was  the  first  mortgagee.  On  the  30th  of  July  1829 
Westwood  made  an  affidavit  that  the  lands  and  tenements  therein  mentioned,  being 
those  agreed  to  be  sold  for  £4596,  were  worth  £13,885;  and  on  the  same  day  he 
made  another  affidavit  that  the  lands  therein  mentioned,  being  those  agreed  to  be  sold 
for  £3000,  were  worth  £8715  ;  the  two  sums  of  £13,885  and  £8715  making  together 
£22,600. 

On  the  8th  of  December  1829  a  state  of  facts  and  proposal  was  carried  in  before 
Master  Dowdeswell    by  the  partnership  of   Brooks,  Grane  &  Cooper,  whereby  the 

(1)  The  above  is  taken  from  His  Honor's  written  judgment. 
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trustees  proposed  to  lay  out  £22,600,  part  of  the  trust  monies  arising  under  the  Act, 
in  the  purchase  from  Quillinau  of  the  lands  and  tenements  mentioned  in  the  schedule 
to  the  state  of  facts,  being  the  same  as  were  mentioned  in  the  agreement  and  West- 
wood's  affidavits;  and,  on  the  19th  of  December,  those  affidavits  [382]  and  also  an 
affidavit  sworn  by  Colonel  Barrett,  on  the  17th  of  December,  as  to  Westwood's  com- 
petency to  survej'  and  value  lands,  were  carried  in  before  the  Master,  together  also 
with  three  abstracts  professing  to  be  abstracts  of  Quilliuan's  title  ;  and  an  affidavit 
sworn  by  Mr.  Josiah  Wathen,  Messrs.  Brooks  &  Co.'s  clerk,  on  the  same  19th  of 
December.  The  abstracts  were  marked  respectively  A.,  B.  and  C.  A.  and  C.  related 
to  those  tenements  of  which  Shepherd  and  Crozier  were  first  mortgagees,  and  B.  to 
those  of  which  Mrs.  Whitby  was  first  mortgagee.  Six  of  the  deeds  mentioned  in 
abstract  B.  are  the  same  as  six  mentioned  in  abstract  A. ;  and  seven  deeds  and  a  will 
mentioned  in  C.  are  the  same  as  those  mentioned  in  A ;  and  four  of  them  are  to  be 
found  in  all  the  three  abstracts ;  the  conveyance  to  Quillinan  being  mentioned  in  all 
three,  but  not  abstracted  in  the  same  way  in  all  three. 

What  struck  me  upon  reading  these  abstracts  was  this  ;  that  no  one  can  with 
certainty  infer,  from  what  appears  on  the  three  abstracts  of  the  conveyance  to 
Quillinan,  what  the  whole  consideration  was.  In  abstract  B.  the  agreement  of  the 
28th  of  July  is  recited  as  an  agreement  to  purchase  the  inheritance  of,  inter  alia,  the 
lands  and  hereditaments  thereinafter  secondly  granted  for  £7596  ;  and  it  then  repre- 
sents the  conveyance  as  a  conveyance  whereby,  inter  alia,  in  consideration  of  £3000 
certain  lands  were  granted  ;  but  what  the  alia  were,  or  what  consideration  affected 
them,  or  what  lands  were  first  granted,  is  not  stated  in  abstract  B.  Abstract  A.  is  in 
a  different  form  from  B.,  but  in  the  same  as  C.  ;  that  is,  both  A.  and  C.  recite  the 
agreement  as  an  agreement  to  purchase  the  lands  and  hereditaments  thereinafter  first 
granted  without  stating  the  consideration  ;  and  both  state  the  conveyance  as  a  con- 
£383]-veyance,  inter  alia,  of  certain  lands  for  the  considerations  therein  mentioned; 
but  do  not  state  what  the  considerations  were. 

It  is  quite  consistent  with  what  appears  on  the  abstracts  that  there  might  have 
been  some  other  consideration  besides  the  £7596.  If  the  deliberate  purpose  had  been 
to  conceal  from  the  Master  what  the  real  consideration  was,  it  is  difficult  to  imagine 
what  more  effectual  scheme,  short  of  direct  falsehood,  could  have  been  adopted  than 
the  making  of  the  abstracts  in  the  way  in  which  we  find  them.  The  reasonable  infer- 
ence from  what  actually  did  take  place  is  that  the  Master  was  not  aware  what  was  the 
whole  consideration  for  the  conveyance  to  Quillinan  ;  whereas,  if  the  conveyance  to 
Quillinan  had  been  but  once  fully  abstracted,  the  Master  would  have  had  his  attention 
plainly  directed  to  the  whole  consideration  apparent  on  the  deed,  and  would,  in  all 
probability,  have  required  an  explanation.  The  simple  truth,  as  far  as  the  conveyance 
went,  ought  to  have  been  stated  clearly  at  least  once.  If  it  had  been,  then  there 
would  have  been  exemplified  the  force  of  what  Mr.  Brooks  states  in  his  letter  to  the 
colonel  of  the  21th  July  1829  :  "  The  disproportion  of  prices  between  the  buying  and 
the  selling  being  so  very  great  as  to  attract  attention  when  the  title  is  examined,  both 
now  and  on  future  occasions." 

For  the  purpose  of  stating  the  whole  conveyance  to  Quillinan  fully  and  but  once, 
either  there  should  have  been  but  one  abstract  comprising  the  three  titles  throughout ; 
or  if,  as  to  their  earlier  part,  they  had  been  deduced  in  three  abstracts,  when  they 
became  blended,  they  should  have  been  shewn  in  one  abstract.  I  observe  that  Mr. 
Brooks,  in  his  letter  to  the  colonel,  of  [384]  the  1st  of  January  1830,  says :  "  I  could 
not  spare  Mr.  Wathen  (meaning,  I  presume,  Mr.  Josiah  Wathen),  and  no  other  person 
understands  the  thing,  and  'tis  better  they  should  not ; "  and  I  can  conceive  that  Mr. 
Josiah  Wathen  was  employed  as  being  the  most  able  conveyancing  clerk  in  the  office ; 
and  he  may  have  sincerely  thought  that  to  deduce  the  title  by  three  abstracts  was 
better  than" by  one;  and,  that,  in  perusing  the  abstracts,  he  acted  on  his  own  judg- 
ment and  without  special  directions  from  any  one,  which  seems  to  be  the  result  of 
his  answer  in  chief  to  the  71th  interrogatory,  and  his  answer  on  cross-examination  by 
Brooks.  And  I  observe  some  slight  inaccuracies  in  the  abstracts ;  and  it  appears,  on 
the  depositions,  that,  at  the  time  when  Mr.  Josiah  Wathen  made  these  abstracts,  he 
was  a  very  young  man  ;  and  these  circumstances  do  countenance  the  supposition  that 
the  abstracts  were  made  without  sufficient  care,  and  without  a  design  to  mislead.     And 


1180 


BRYDGES    r.    BRANFILL 


12  SIM.  3S5. 


it  certainly  is  possible  and  probable  that  they  were  made  without  a  design  to  mislead ; 
but  if,  in  fact,  they  tended  to  mislead,  and  did  mislead,  by  a  suppression  of  truth, 
though  without  design,  this  Court  will  consider  them  as  fraudulently  made,  and  deal 
accordingly  with  the  transaction  of  which  they  form  a  part.  The  abstracts  being  marked 
A.,  B.  and  C,  the  probability  is  that  the  Master  would  first  read  abstract  A.  Why 
should  it  have  been  marked  A.  unless  it  was  intended  that  it  should  be  read  first? 
The  earliest  and  most  numerous  title-deeds  are  not  in  abstract  A.,  but  in  abstract  B. 
Therefore  such  priority  as  the  letter  A.  indicates  could  not  have  been  suggested  by 
the  deeds  abstracted.  But,  as  neither  abstract  A.  nor  abstract  C.  at  all  states  the 
consideration  of  the  conveyance  to  Quillinan,  and  abstract  B.  does  in  a  certain  manner 
state  it,  but  not  plainly  or  unequivocally,  it  seems  to  me  that  the  read-[385]-ing  of 
abstract  A.  first  would  tend  to  lull  the  Master's  vigilance,  and  turn  his  attention  from 
the  whole  consideration  said  to  be  given  by  Quillinan.  This  also  may  have  been 
undesigned.  But,  if  so,  it  is  remarkable  that  the  abstracts  should  not  only  be  made 
but  be  marked  in  the  manner  they  are  ;  especially  when  the  schedule  of  deeds  annexed 
to  the  affidavit  of  the  19th  December  1829  commences  with  the  deeds  in  abstract  B.  ;. 
so  that,  with  more  propriety,  abstract  B.  should  have  been  marked  A.  and  vice  versa. 

Then,  by  the  affidavit  sworn  on  the  19th  of  December  1829,  it  was  stated  that  the 
abstracts  contain  "  true  and  faithful  abstracts  of  the  deeds,  muniments,  and  evidences 
of  title  mentioned  in  the  schedule  to  the  affidavit,  so  far  as  the  same  respectively 
relate  to  the  lands  comprised  in  the  abstracts,  and  to  which  a  title  is  hereby  professed 
to  be  shewn."     The  indentures  of  lease  and  release,  of  the  29th  and  30th  of  December 

1829,  being  the  conveyance  to  Quillinan,  had  been  executed  by  Sir  Samuel  and  the 
colonel,  and  they  are  introduced  into  the  abstract  in  this  way.  In  the  margin  is 
written  1829  without  day  or  month,  "originals  produced  and  examined;"  and  at 
the  end  in  each  abstract  the  statement  is,  "  duly  executed  and  attested,  and  receipts 
for  consideration  money  indorsed  and  witnessed."  Mrs.  Whitby  is  a  most  important 
party  to  those  indentures  :  and  Colonel  D'Arey,  one  of  the  attesting  witnesses  to  her 
execution,  has  proved  most  distinctly  with  respect  to  the  month  and  the  day,  though 
he  made  an  obvious  error  as  to  the  year,  that  she  did  not  execute  before  the  29th  of 
January  1830  ;  and  there  is  nothing  to  impugn  his  testimony.  In  that  respect, 
therefore,  the  affidavit  of  the  19th  December  is  untrue.  It  also  appears  from  the 
copy  of  the  [386]  release  that  there  was  no  receipt  for  any  consideration  indorsed. 
In  that  respect  also  the  affidavit  is  untrue. 

It  is  a  fact  that,  on  the  18th  January  1830,  the  Master  signed  on  each  abstract  a 
memorandum  that  he  approved  of  the  title  ;  yet,  on  the  8th  January  1830,  a  report 
approving  of  the  proposed  sale  to  the  trustees  and  of  Quillinan's  title  was  procured 
from  the  Master.  That  could  hardly  be  accurate,  and  it  remains  unexplained.  I 
observe  that  Mr.  Brooks,  in  his  letter  to  Master  Dowdeswell  of  the  5th  of  January 

1830,  says,  "The  Vice-Chancellor  sits  on  Friday  next :  on  which  day  or  the  next  I 
hope,  with  your  obliging  assistance,  to  mention  the  matter."  According  to  Colonel 
D'Arcy's  evidence  and  the  calendar,  Friday  was  the  8th  of  January  ;  and,  in  his  letter 
of  the  6th,  Brooks  says,  "  Under  these  circumstances,  probably  I  may  not  be  premature 
(as  the  times  presses)  in  stating  your  opinion  as  in  favour  of  "the  whole  title."  I  con- 
jecture that  Mr.  Brooks  did  allow  himself  to  anticipate  what  had  not  happened,  but 
did  afterwards  happen  ;  and  acting  upon  that  anticipation  did,  somehow  or  other, 
procure  the  report  of  the  8th  of  January.  On  the  same  day  he  caused  a  petition  to 
be  presented  in  the  names  of  Branfill  and  Brydges,  the  trustees  of  the  Act ;  and  on 
the  12th  of  January  an  order  was  made  on  that  petition,  confirming  the  report  of  the 
8th,  and  directing  that  the  Master  should  settle  a  conveyance,  and  that  certain 
Exchequer  bills  should  be  sold,  and  that  certain  costs  should  be  paid,  and  that,  upon 
the  Master's  certifying  the  due  execution  of  the  conveyance,  payment  should  be  made 
to  Quillinan.  On  the  1.5th  of  January  1830  a  report  was  procured  that  the  Master 
had  approved  of  the  conveyance.  It  is  remarkable  that  the  draft  conveyance  from 
Quilli-[387]-nan  was  approved  of  by  counsel  on  the  15th  January  ;  and,  in  the  spirit 
of  anticipation  which  seems  to  have  pervaded  the  whole  of  this  part  of  the  transaction, 
it  probably  was  assumed  that  the  Master  would  approve  of  what  counsel  had  approved 
of,  and  that  therefore  the  report  might  properly  be  obtained,  as,  in  fact,  it  was  on  the 
15th  ;  though  it  appears  by  the  Master's  signature  on  the  fair  copy  of  the  draft  that 


12  SIM.  388.  BRYDGES    V.    BRANFILL  1181 

he  approved  of  it  on  the  21st  January  :  so  that  the  report  of  the  Master's  approval  of 
the  conveyance  was  dated  three  days  before  his  approval  of  the  title,  and  six  days 
before  his  approval  of  the  draft  of  the  conveyance. 

On  the  21st  of  January  a  petition  was  presented  in  the  names  of  the  trustees  of 
the  Act,  stating  with  glaring  inaccuracy,  as  appears  by  the  office  copy  of  the  order, 
that  the  Master,  b\-  his  report  of  the  23d  of  January,  that  is,  two  days  after  the 
petition  was  presented,  had  certified  that  the  conveyances  had  been  duly  executed, 
and  praying  an  order  for  payment  to  Quillinan.  This  is  remarkable  ;  because,  on  the 
23d  of  January,  Brooks  wrote  to  the  colonel  as  follows  : — "  We  can  bespeak  nothing 
at  the  Accountant-Generars  till  he  (meaning  the  Master)  has  certified."  This  shews 
that  Brooks  on  the  23d  clearly  knew  that  the  Master  had  not  certified.  However, 
upon  that  last  petition  on  the  25th  of  January,  counsel  attending  for  the  Petitioners 
and  Colonel  Barrett,  an  order  was  made  as  prayed.  On  the  26th  of  January  the 
Master  reported  that  the  deeds  of  conveyance  had  been  duly  executed  by  all  proper 
parties :  which  report  was  founded  upon  an  affidavit  sworn  the  same  day. 

The  release  was  dated  the  21st  of  January,  and  was  executed  by  Quillinan, 
Colonel  Barrett,  and  both  the  [388]  trustees  of  the  Act :  all  of  whom  by  executing 
the  conveyance  adopted  the  transaction.  Under  a  power  of  attorney  from  Quillinan 
to  Brooks,  dated  the  28th  of  January  1830,  Brooks  received  from  the  Accountant- 
General  on  the  28th  of  January  £18,564,  Is.  lOd.,  and  on  the  4th  of  February  £4035, 
18s.  2d.,  making  together  £22,"600. 

All  this  machinery  of  agreement,  affidavits,  abstracts  and  petitions,  as  well  as  the 
conveyances  to  Quillinan,  and  from  him  to  the  trustees  of  the  Act,  emanated  from 
the  office  of  Brooks,  Grane  &  Cooper,  with  more  or  less  of  privity  on  the  part  of  Sir 
Samuel  Brydges,  Colonel  Barrett,  Quillinan  and  the  two  trustees.  The  release  from 
Quillinan  to  the  trustees  states  the  reports  of  the  8th  and  15th  January  and  the 
order  of  the  12th,  and  professes  to  be  made  in  pursuance  of  that  order,  and  of  the 
report  dated  the  15th. 

Now,  upon  this  state  of  things,  putting  out  of  -view  all  mere  inaccuracies  and 
irregularities,  and  all  suspicion  of  design  where  none  may  in  fact  have  existed,  is  it 
not  "plain  that  the  Master  and  the  Court  were  deceived  by  positive  misrepresentation? 
Unless  the  Master  had  been  induced  to  believe  that  Mrs.  Whitby  had  executed  the 
indenture  of  30th  December  1829  he  could  not  have  approved  of  the  title. 

Now,  considering  the  vast  quantity  of  property  confided  to  the  care  of  the  Court, 
it  is  the  bounden  duty  of  the  Court  to  require  that  the  statements  upon  which  it  acts 
shall  be  strictly  true.  I  do  not  here  enter  into  the  question  how  far  the  misrepre- 
sentation was  wilful.  I  am  willing  to  suppose  that  Mr.  Josiah  Wathen,  being  then  a 
very  young  man,  and  believing  that  all  was  right  or  [389]  would  be  right,  and  that 
it  was  his  duty  to  expedite  the  matter  in  hand,  prepared  the  abstracts  and  made  his 
affida\'it  in  the  manner  I  have  stated  without  sufficient  reflection.  But  the  Court  was 
deceived  by  false  representation  :  and,  on  that  ground,  it  is  my  clear  opinion  that  all 
the  parties"  to  the  transaction,  Sir  Samuel  Brydges,  Colonel  Barrett,  Quillinan,  the  two 
trustees  and  Messrs.  Brooks,  Grane  &  Cooper,  became  answerable  to  the  Court  for  at 
least  so  much  of  the  £22,600  as  was  not  applied  to  lawful  purposes. 

Upon  general  principles  with  respect  to  liability,  I  cannot  distinguish  Mr. 
Cooper  or  "Mr.  Grane  from  Mr.  Brooks.  They  were  all  of  them  solicitors  and  officers 
of  the  Court ;  and  the  Court  cannot  regard  any  division  of  labour  as  among  themselves, 
but  must  look  upon  the  act  of  the  partnership  towards  the  Court  as  the  act  of  all 
and  every  of  them.  The  safety  of  the  public  requires  this.  Of  the  £22,600,  £7596 
was  paid  to  or  for  the  benefit  of  the  mortgagees  ;  which  was  right  at  all  events.  The 
remainder  was  applied  to  several  purposes  for  the  benefit  of  the  parties  to  the 
transaction. 

Then  the  great  question  in  the  cause  arises:  whether  the  £22,600  was  fairly 
obtained  from'the  Court,  or,  in  other  words,  whether  the  tenements  sold  to  the 
trustees  were  really  worth  £22,600.  The  Plaintitfs  allege  that  the  real  value  didnot 
amount  to  £7596,  Brooks,  by  his  answer,  says  they  greatly  exceeded  £7596. 
Branfill,  bv  his  answer,  leaves  it  to  be  inferred  that  they  were  worth  £10,514,  10s. 
[His  HonoV  here  stated  the  valuations  of  the  surveyors  who  had  been  exarnined  in 
the  cause.     They  difiFered,  materially,  in  their  estimates.]     This  is  not  very  satisfactory 
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evidence ;  but  it  induces  [390]  me  to  think  that  £22,600  was  by  no  means  the  fair 
value  of  the  lands  conveyed  to  the  trustees  of  the  Act ;  and  I  have  not  the  slightest 
doubt,  if  it  shall  turn  out  that  the  purchase  was  not  worth  £22,600,  that  a  fraud  was 
practised  upon  the  Court,  and  that  Sir  Samuel  Brydges,  the  colonel,  and  Brooks 
contrived  it,  and  that  they  became  responsible  for  it ;  that  is,  so  far  as  the  value  shall 
turn  out  to  be  less  than  £22,600. 

Mr.  Quillinan  took  an  active  part  in  the  transaction.  It  seems,  from  what  he 
states  in  his  answer,  that  he  must  have  known  that  he  was  taking  on  himself  a  false 
character.  1  do  not  impute  to  him  any  knowledge  of  the  fraud,  or  any  wish  to 
defraud ;  he  acted  thoughtlessly  out  of  kindness  to  his  brother-in-law.  But 
without  his  concurrence  the  transaction  could  not  have  been  managed  as  it  was  ; 
therefore  he  is  responsible. 

The  trustees  of  the  Act,  though  innocent  of  fraud,  are  responsible  ;  for  it  was  their 
duty  to  have  ascertained  what  was  going  on  under  their  names  by  their  permission. 
Instead  of  which,  it  does  not  appear  that  they  ever  made  any  inquiry  or  exercised 
any  caution,  but  took  for  granted  that  all  was  right,  when  the  least  inquiry  would 
have  shewn  that  all  was  wrong. 

For  the  reasons  before  assigned,  I  think  Mr.  Grane  and  Mr.  Cooper  are  personally 
responsible.  But,  upon  reading  the  whole  of  the  correspondence,  and  attending  to 
what  is  stated  in  the  answers  and  in  the  evidence  as  to  the  course  of  business  pursued 
in  their  office,  I  do  not  think  that  it  is  at  all  established  that  Mr.  Grane  or  Mr.  Cooper 
(though  they  must  have  had  some  knowledge  that  a  transaction  was  going  on)  had 
the  least  knowledge  or  suspicion  that  it  was  a  fraudulent  trans-[391]-action  of  the 
circumstances  that  constituted  the  fraud  until  long  after  it  was  completed.  So  that 
I  consider  the  moral  characters  of  those  two  gentlemen  to  be  unaffected  by  the 
transaction. 

With  respect  to  Mr.  Brooks,  the  correspondence  shews  that  he  entered  unwillingly 
into  the  transaction.  He  seems  to  have  allowed  himself  to  be  overborne  against  his 
better  judgment  by  the  importunity  of  his  client.  Colonel  Barrett,  and  the  view  of 
his  distressed  circumstances.  His  letters  are  full  of  affectionate  regard  towards 
Colonel  Barrett,  and  shew  that  he  preferred  the  Colonel's  views  to  his  own. 

The  substantial  ground  for  relief  is  the  fraud  in  the  excessive  price.  The  bill 
asks,  alternatively,  to  set  aside  the  transaction  altogether,  or  to  have  relief  by 
restitution  of  the  excess  of  the  price  above  the  value.  It  seems  to  me  considerable 
difficulty  would  arise  from  setting  aside  the  whole  transaction  ;  but  the  relief  should 
rather  be  to  have  that  money  made  good  to  the  trust  estate  which  was  improperly 
taken  out  of  Court.  To  a  certain  extent,  the  decree  must  be  in  the  nature  of  an 
inquiry  and  hypothetical ;  because  I  have  not  sufficient  evidence  to  shew  what  was 
the  proper  price  to  have  been  paid  for  the  lands  purchased.  I  think,  therefore,  that 
all  I  can  do  at  present  is  to  refer  it  to  Master  Dowdeswell  to  inquire  what,  on  the  8th 
day  of  January  1830,  was  a  fit  and  proper  price  to  have  been  given  by  the  Defendants, 
Branfill  and  Anthony  Egerton  Brydges,  for  the  purchase  of  the  lands  sold  and  convej'ed 
to  them  for  the  sum  of  £22,600 ;  and  in  case  it  shall  appear  that  a  less  sum  than 
£22,600  was  a  fit  and  proper  price  to  have  been  given,  then  I  declare  that  the 
Defendants,  Branfill,  Anthony  Egerton  Brydges,  [392]  Quillinan,  Brooks,  Grane  & 
Cooper,  and  the  personal  assets  of  Sir  Samuel  Bridges  and  Colonel  Barrett,  are  jointly 
and  severally  liable  to  make  good  the  loss  to  the  trust  estate  occasioned  by  paying 
the  sum  of  £22,600  instead  of  the  proper  price. 

[392]    In  re  Thomson.    Nov.  12,  1841. 

Mortgagor  and  Mortgagee.     Heir.     Construction.     Stat.  1 1  Geo.  4  and  1  Will.  4,  s.  8, 

and  4  a-  5  Will.  4,  c.  23,  s.  2. 

The  8th  sect,  of  1 1  Geo.  4  and  1  Will.  4,  as  expounded  by  the  2d  sect,  of  4  &  5  Will.  4, 
c.  23,  applies  to  the  case  of  the  heir  of  a  mortgagee  being  out  of  the  jurisdiction  of 
the  Court. 

This  was  a  petition  praying  that  some  person  might  be  appointed  by  the  Court  to 
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convey  a  mortgaged  estate,  in  the  place  of  the  heir  of  the  mortgagee,  who  was  out 
of  the  jurisdiction  of  the  Court.     (See  11  Geo.  -t  and  1  Will.  4,  c.  60,  s.  8.) 

Mr.  Younge  appeared  in  support  of  the  petition,  and  said  that  the  heir  was  known, 
but  was  out  of  the  jurisdiction ;  and  that  the  question  was  whether  the  case  was 
■within  Uth  Geo.  i  and  1  Will.  4,  c.  60,  s.  8.  He  referred  to  Ex  parte  niiithm 
(1  Keen,  278),  and  to  4th  &  5th  Will.  4,  c.  23,  s.  2,  which  enacts  that :  "Where  an\- 
person  seised  of  any  land  upon  any  trust  or  by  way  of  mortgage  dies  without  an  heir, 
it  shall  be  lawful  for  the  Court  of  Chancery  to  appoint  a  person  to  convey  such  land, 
in  like  manner  as  is  provided  by  the  Act  of  the  11th  year  of  King  George  the  4th  and 
the  1st  year  of  His  present  Majesty,  intituled  an  Act  for  amending  the  laws  respecting 
conveyances  and  transfers  of  estates  and  funds  vested  in  trustees  and  mortgagees,  and 
for  enabling  Courts  of  Equity  to  give  efl'ect  to  their  decrees  and  [393]  orders  in  certain 
cases,  in  case  such  trustee  or  mortgagee  had  left  an  heir,  and  it  was  not  known  who 
was  such  heir;  and  such  conveyance  shall  be  as  effectual  as  if  there  was  such  heir." 

The  Vice-Ch.a.n-cellor  [Sir  L.  Shadwell].  The  8th  section  of  11  Geo.  4  and  1 
Will.  4  applies  to  a  case  where  a  person  seised  of  land  is  out  of  the  jurisdiction 
of  the  Court ;  and,  according  to  Lord  Langdale's  decision  in  Ex  parte  fFhitton, 
that  section  does,  by  the  operation  of  4th  &  5th  Will.  4,  c.  23,  s.  2,  apply  to 
the  case  of  a  mortgagee.  Now  here  we  have  a  mortgagee  who  is  out  of  the  juris- 
diction ;  and  according  to  the  statutory  construction  which  the  4th  &  5th  Will.  4, 
c.  23,  has  put  upon  the  8th  section  of  11  Geo.  4  and  1  Will.  4,  e.  60,  the  case  is  within 
that  section  ;  and,  therefore,  you  may  take  your  order.(l) 


[394]     Pym  v.  Lockyer.     Nov.  12,  1841. 

[S.  C.  11  L.  J.  Ch.  S.     See  In  re  Carew  [1896],  1  Ch.  533 ;  [1896],  2  Ch.  311.] 

Alienation  {Restraint  of).     Forfeiture.     Vesting  Order.     Insolvent. 

The  dividends  of  a  fund  were  directed  to  be  paid  to  A.  for  life ;  but  if  he  assigned 
or  otherwise  disposed  of  them,  they  were  to  go  over.  A.  being  in  prison,  and 
charged  in  execution  for  debt,  the  creditor  obtained  an  order  under  1  &  2  Vict.  c. 
110,  s.  36,  vesting  all  his  property  in  the  provisional  assignee  of  the  Insolvent 
Debtors  Court.  Held,  that  the  dividends  of  the  fund  did  not  go  over,  but  vested 
in  the  assignee. 

The  testator  in  this  cause,  by  his  will,  dated  the  11th  of  July  1823,  directed  the 
trustees  to  invest  £5000  in  the  funds,  and  after  his  grandson,  Edmund  Lockyer  Pym, 
should  have  attained  21,  to  pay  the  dividends :  "Into  the  hands  only  of  the  said  E. 
L.  Pym  during  his  life,  or  until  such  forfeiture  by  him  as  hereinafter  mentioned,  and 
whose  receipts  alone  shall  be  required  as  good  and  necessary  discharges  for  the  same  : 
hereby  willing  that  the  said  dividends  and  interest  or  any  part  thereof,  shall  not 
be  assignable  or  assigned  by  him  or  otherwise  disposed  of  by  him  in  any  manner  by 
anticipation,  on  pain  of  forfeiture  to  go  as  hereinafter  mentioned  ;  meaning  the  said 
dividends  and  interest  to  be  for  his  sole  and  personal  use  and  benefit  only :  and  from 
and  after  the  death  of  the  said  E.  L.  Pym,  or  such  forfeiture  by  him  as  aforesaid, 
and  subject  to  the  trusts  aforesaid,  then  upon  trust  that  my  said  trustees  shall  stand 
possessed  of  the  said  stocks,  funds  and  securities,  and  the  interest  and  dividends 
thereof,  in  trust  for  the  use  and  benefit  of  all  and  every  the  children  of  the  said  E. 
L.  Pym."  ,     ^         ,   .  .       , 

In  September  1839,  E.  L.  Pym  being  in  prison  and  charged  in  execution  tor 
debt  the  creditor  at  whose  suit  he  had  been  committed  obtained  an  order  under  the 
36th  sect,  of  1  &  2  Vict.  c.  110  (for  abolishing  arrest  on  mesne  process,  &c.),  vesting 
his  real  and  personal  estate  and  effects  in  the  provisional  assignee  of  the  Insolvent 
Debtors  Court. 


(1)  See  In  re  Stanley,  ante,  vol.  vii.  p.  170 ;  and  In  re  Williams,  ante,  vol.  ix.  p.  642. 
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[395]  The  question  was  whether  Pym's  interest  under  the  will  was  forfeited,  or 
whether  it  was  vested  in  the  assignee. 

Mr.  Bethell  and  Mr.  West  appeared  for  the  trustees  of  the  will. 

Mr.  Wakefield  and  Mr.  Bacon,  for  the  assignee,  said  that  the  language  of  the 
will  applied,  not  to  a  hostile  and  compulsory  process  by  means  of  which  E.  L.  Pym 
might  be  deprived  of  the  provision  thereby  made  for  him,  but  to  an  assignment  or 
disposition  of  it  by  his  own  voluntary  act :  that,  as  the  law  stood  at  the  time  of  the 
testator's  death,  the  taking  of  the  benefit  of  the  Insolvent  Debtors  Act  must  be  the 
voluntary  act  of  the  prisoner ;  but,  under  the  36th  sect,  of  the  late  Act,  the  creditor, 
at  whose  suit  he  was  in  custody,  might  compel  him,  after  he  had  been  in  gaol  for  21 
days,  to  take  the  benefit  of  the  Act :  consequently,  the  vesting  order,  although  it 
had  deprived  Pym  of  the  personal  use  and  benefit  of  the  provision,  had  not  caused 
a  forfeiture  of  it.  They  cited  Lear  v.  Leggett  {ante,  vol.  ii.  p.  479)  as  applying  in 
principal  to  the  present  case ;  because  the  obtaining  of  the  vesting  order  in  the 
present  case  was  as  much  an  act  done  in  invitum  as  the  taking  out  of  the  commission 
of  bankruptcy  was  in  the  case  cited. 

Mr.  Gr.  Richards  and  Mr.  Chandless,  for  the  children  of  E.  L.  Pym,  relied  on  the 
language  of  the  will,  and  said  that  the  Court  would  disappoint  the  clear  intention 
of  the  testator  if  it  held  that  the  dividends  of  the  stock  were  payable  to  the 
assignee  ;  for  then  the  assignee's,  and  not  Pym's,  receipts  would  be  required  as  [396] 
good  and  necessary  discharges  for  the  same :  that  it  was  impossible  for  anyone  to 
express,  more  strongly  than  the  testator  had  done,  that  the  dividends  should  be  paid 
to  his  grandson,  for  the  sole  and  personal  benefit  of  his  grandson  ;  and  that  if,  from 
any  cause  whatever,  they  could  not  be  so  paid  any  longer,  then  that  they  should  go 
over  to  the  children  of  his  grandson  :  that,  in  Lear  v.  Leggett,  the  words  of  the  proviso 
were  not  nearly  so  strong  as  those  used  by  the  testator  in  this  case ;  for  there  was 
DO  direction  that  the  receipts  of  the  legatee  alone  should  be  required  as  good  and 
necessary  discharges,  nor  was  it  declared  that  the  provision  should  be  for  the  sole  and 
personal  use  and  benefit  only  of  the  legatee. 

In  Shee  v.  Hale  (13  Ves.  404)  the  annuitant,  who  was  restrained  from  alienation,  took 
the  benefit  of  the  Insolvent  Debtors  Act,  which  was  then  in  force,  and  it  was  held  that 
the  annuity  did  not  vest  in  his  assignee,  but  fell  into  the  residue.  The  language  of  the 
Master  of  the  Rolls,  in  giving  judgment  in  that  case,  is  material  to  shew  that  it  is  the 
intention  of  the  testator  that  is  to  govern  in  cases  like  the  present.  The  case  of 
Cooper  V.  Wyatt  (5  Madd.  482),  which  your  Honor  followed  when  you  decided  Lear  v. 
Leggett,  is  very  strong  in  favour  of  our  clients.  The  words  of  the  will  in  that  case  corre- 
sponded very  nearly  with  the  words  of  the  will  in  this  case.  There  the  legatee  became 
bankrupt,  and  it  was  held  that  his  interest  did  not  vest  in  his  assignees,  but  ceased  for 
the  benefit  of  his  children. 

At  the  time  when  the  will  was  made  and  at  the  testator's  death,  the  old  Insolvent 
Debtors  Act  was  in  force ;  [397]  and  the  will  must  be  construed  with  reference  to 
the  law  as  it  then  existed :  and  as,  if  Pym  had  taken  the  benefit  of  the  former  Act, 
the  trust  for  him  would  have  ceased,  and  the  trust  for  his  children  have  taken 
effect,  the  Court  must  hold  the  same  consequence  to  follow  from  his  taking  the 
benefit  of  the  present  Act ;  otherwise,  it  would  construe  the  will  according  to  an  ej: 
post  facto  law. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  am  clearly  of  opinion  that  the 
assignee  of  Pym  is  entitled  to  the  interest  of  the  fund. 

This  case  is  quite  unlike  that  of  Cooper  v.  JVyatt ;  for  there  the  trustees  were 
directed  to  pay  the  overplus  of  the  rents,  issues  and  profits  into  the  hands  of  the 
testator's  nephew,  but  not  to  his  assignees.  Here  there  is  no  such  direction,  but  the 
trust  is  to  pay  the  dividends  "  into  the  hands  only  of  E.  L.  Pym  during  his  life,  or 
until  such  forfeiture  by  him  as  hereinafter  mentioned,  and  whose  receipts  alone 
shall  be  required  as  good  and  necessary  discharges  for  the  same  :  hereby  willing  that 
the  said  dividends  and  interest,  or  any  part  thereof,  shall  not  be  assignable  or  assigned 
by  him,  the  said  E.  L.  Pym,  or  otherwise  disposed  of  by  him  in  any  manner  by  antici- 
pation, on  pain  of  forfeiture  to  go  as  hereinafter  mentioned ;  meaning  the  said 
dividends  and  interest  to  be  for  his  sole  and  personal  use  and  benefit  only." 
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Then  what  are  the  facts  of  this  case  ?  No  voluntary  act  has  been  done  by  E.  L. 
Pyni  by  which  his  interest  in  the  fund  has  become  forfeited  ;  but,  under  the  pro'- 
visions  of  a  recent  Act  of  Parliament  (which  I  admit  the  testator  could  not  foresee 
and,  therefore,  could  not  pro-[398]-vide  against),  Pym's  property  has  been  taken  from 
him  by  operation  of  law  and  without  his  concurrence,  and  his  assignee  has  become 
entitled  to  it. 

[398]    JoLLiFFE  i\  Hector.     Nov.  15,  1841. 

Principal  and  Agent.     Account.     Just  Allowances.     Solicitor  and  Client. 

In  a  suit  by  a  principal  against  his  steward  and  agent,  the  decree,  in  conformity  to 
the  prayer  of  the  bill,  directed  an  account  to  be  taken  of  rents,  profits  and  timber- 
money  received  by  the  Defendant  on  the  Plaintiff's  account ;  and  also  directed  the 
Master,  in  taking  the  accounts,  to  make  to  the  parties  all  just  allowances.  The 
Defendant  was  a  solicitor,  and  had  acted  as  such  for  the  Plaintiff  during  his  steward- 
ship ;  and  bills  of  costs  were  due  to  him  from  the  Plaintiff.  The  Master,  at  the 
Plaintiff's  request,  taxed  the  bills,  and,  in  taking  the  accounts  under  the  decree, 
included  the  reduced  amounts  of  them  amongst  the  just  allowances  to  which  the 
Defendant  was  entitled.  The  Plaintiff'  excepted  to  the  report  on  that  account : 
and  the  Court  allowed  the  exceptions. 

The  Plaintiff,  a  gentleman  of  landed  property,  had  employed  the  Defendant  to 
act  as  his  agent  in  the  management  of  his  estates.  The  bill  prayed  that  an  account 
might  be  taken  of  the  sums  which  the  Defendant  had  received  as  such  agent,  and 
that  the  Defendant  might  be  decreed  to  deliver  up  to  the  Plaintiff  all  deeds,  documents 
papers  and  writings  in  his  possession  or  power,  which  belonged  to  the  Plaintiff.  The 
decree  directed  the  accounts  to  be  taken,  and  the  Master  to  make  to  the  parties  all 
JHst  allowances. 

The  Defendant  was  a  solicitor,  and  had  been  employed  by  the  Plaintiff  in  that 
capacity  during  the  period  that  he  had  acted  as  the  Plaintiff's  agent :  and,  several 
hills  of  costs  having  become  due  to  him  from  the  Plaintiff,  the  Master,  on  the  applica- 
tion of  the  Plaintiff's  solicitor,  referred  those  bills  to  a  Clerk  in  Court  for  taxation; 
and,  in  taking  the  accounts  directed  by  the  decree,  he  included  the  reduced  amounts 
of  the  [399]  bills  amongst  the  just  allowances  to  be  made  to  the  Defendant.  The 
Plaintiff  excepted  to  the  report,  because  the  Master  had  allowed  the  Defendant  the 
reduced  amounts  of  his  bills. 

Mr.  G.  Richards  and  Mr.  Parry,  in  support  of  the  exceptions. 

Mr.  Bethell  and  Mr.  Briggs,  in  support  of  the  report,  said  that  if  a  client  applied 
to  have  his  solicitor's  bills  taxed  he  undertook  to  pay  them ;  and  that  the  Plaintiff 
could  not  get  his  deeds,  &c.,  out  of  the  hands  of  the  Defendant  until  he  had  paid 
his  bills. 

The  Vice-Chancellor  [Sir  L.  Shadwell],  after  referring  to  the  pleadings  and 
decree,  said :  The  bill  states  that  the  Defendant  did  act  as  the  Plaintiff's  solicitor ; 
but  I  do  not  see  either  in  the  bill  or  in  the  answer  any  statement  that  any  bills  of  costs 
were  due  from  the  Plaintiff'  to  the  Defendant.  The  bill  is  framed  for  an  account  of 
the  rents  and  profits  of  the  Plaintiff's  estates,  and  of  the  monies  produced  by  the  sale 
of  timber  on  those  estates  which  had  been  received  by  the  Defendant :  and  the 
Defendant  does  not,  by  his  answer,  make  any  claim  in  respect  of  bills  of  costs :  there 
is  no  passage  in  the  answer  to  that  effect.  The  decree  directs  the  Master  to  take  an 
account  of  the  rents,  profits  and  timber-money  received  by  the  Defendant :  but  it 
does  not  order  the  Master  to  tax  any  bills  of  costs.  Therefore,  under  the  direction 
to  make  the  Defendant  just  allowances,  it  was  not  competent  to  the  Master  to  tax 
the  Defendant's  bills,  and  to  allow  him  the  amounts. 

Consequently  I  cannot  allow  the  report  to  stand. 
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[400]  In  the  Matter  of  3  &  4  Vict.  C.  55  (To  Enable  the  Owners  of  Settled  Estates 
to  Defray  the  Expense  of  Draining  the  Same  by  Way  of  Mortgage).  Exjiarte 
Dering.     Nov.  19,  1841. 

Petition,  Service  of.     Stat.  3^-4  Vid.  c.  55. 

A  petition  presented  under  3  &  4  Vict.  c.  55,  by  a  tenant  for  life  of  settled  estates 
for  leave  to  drain  the  estates,  ordered  to  be  served  on  the  trustees  to  preserve 
contingent  remainders,  the  person  beneficially  entitled  to  the  first  vested  estate 
of  inheritance  being  an  infant. 

The  Act  of  Parliament  above  mentioned  empowers  any  tenant  for  life  or  for  a 
term  determinable  upon  his  or  her  life  under  any  will,  settlement  or  other  like 
disposition,  entitled  in  possession,  at  law  or  in  equity,  to  any  lands  in  England  or 
Ireland,  or  the  guardian  or  guardians  of  any  infant,  on  the  behalf  of  such  infant  so 
entitled  as  aforesaid,  to  apply  by  petition  to  the  Court  of  Chancery  or  Exchequer  in 
England  or  Ireland  for  leave  to  make  any  permanent  improvements  in  the  lands  to 
which  he  or  she  shall  be  so  entitled,  by  draining  the  same  in  a  permanent  manner  ; 
sect.  1  :  Provided  that  a  copy  of  every  such  petition  shall  be  served,  21  days  at  the  least 
before  the  hearing  thereof,  upon  the  person  or  persons  beneficially  entitled  at  law  or 
in  equity  to  the  first  vested  estate  of  freehold  of  inheritance  in  remainder  after  the 
estate  of  the  tenant  for  life  ;  but,  if  any  such  persons  shall  be  of  unsound  mind  or 
under  the  age  of  21  years,  or  under  any  other  legal  disability,  or  beyond  the  limits 
of  the  United  Kingdom,  then  a  copy  of  such  petition  shall  be  served  on  his,  her  or 
their  behalf,  upon  such  person  or  persons  respectively  as  the  Court  of  Chancery  or 
Exchequer  to  which  the  petition  shall  be  preferred  shall  appoint  for  that  purpose  ; 
sect.  2  :  And  when  the  improvements  have  been  made  and  sanctioned  by  the  Court, 
the  Master  may  authorize  the  tenant  for  life,  &c.,  to  charge  the  estates  [401]  with  the 
payment,  to  any  person  willing  to  advance  the  same,  of  the  amount  of  the  sums 
expended,  together  with  interest  at  five  per  cent. :  sect.  4. 

Sir  Edward  Dering,  the  tenant  for  life  of  certain  settled  estates,  in  which  his 
eldest  son,  an  infant,  was  entitled  to  the  first  vested  estate  of  freehold  of  inheritance 
in  remainder,  having  presented  a  petition  under  the  Act, 

Mr.  Bloxam,  on  his  behalf,  applied  to  the  Court  to  ajjpoint  a  person  on  whom  the 
petition  might  be  served  on  the  infant's  behalf. 

The  Vice-Chancellor  [Sir  L  Shadwell]  directed  the  petition  to  be  served  on  the 
trustees  of  the  estates  to  preserve  contingent  remainders. 


[402]     Hannah  Maria  Trulock  v.  John  Eobey.     Nov.  19,  1841. 

[See  Richardson  v.  Younge,  1870,  L.  R.  10  Eq.  278.  S.  C.  on  Bill  of  Review,  15  Sim. 
265,  2  Ph.  395  ;  41  E.  R.  995,  which  decision  was  questioned  in  Green  v.  Jenkins,. 
1860,  6  Jur.  (N.  S.)  515.] 

Statute  of  Limitations,  Z  &  i  JVill.  4,  c.  27.     Acknoivledgment.     Mortgagor  and  Mcnigagee. 

Equity  of  RedemiMon.     Agent. 

A  mortgagee  in  possession  of  lands  at  Hendred  having  received  from  the  grandfather 
of  the  infant  heir  of  the  mortgagee  a  letter,  the  contents  of  which  did  not  appear, 
wrote  in  answer  as  follows  : — "  Concerning  the  business  at  Hendred,  which  you 
know  nearly  as  well  as  myself,  as  there  has  been  nothing  kept  from  you ;  which  I 
am  very  willing  to  settle  if  your  granddaughter  is  of  age.  I  never  told  you  any 
otherways ;  as  I  have  been  informed  she  is  the  heiress  of  what  there  is.  The 
difiference  is  not  worth  much.  I  shall  hear  from  your  granddaughter  about  the 
business."  Held,  that  the  last-mentioned  letter  was  an  acknowledgment  of  the 
heir's  right  to  redeem  the  mortgage,  and   that,  when  she  came  of  age,  she  was 
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entitled  to  consider  her  grandfather  as  having  acted  as  her  agent,  and,  consequeutlv, 
that  she  was  entitled  to  redeem  the  mortgage  at  any  time  within  20  years  after 
the  letter  was  written. 

In  December  1767  Richard  Hutchins,  the  Plaintiff's  great-grandfather,  made  a 
mortgage  in  fee  of  a  copyhold  estate,  held  of  the  manor  of  East  Hendred  in  Berkshire. 
In  October  1774  the  mortgage  was  transferred  to  John  Robey  the  elder;  and,  soon 
afterwards,  he  was  admitted  to  and  entered  into  possession  of  the  mortgaged 
premises,  and  continued  in  possession  of  them  until  his  death. 

Hutchins,  the  mortgagor,  died  in  1776;  and  the  equity  of  redemption  of  the 
mortgaged  premises  descended  to  his  three  daughters,  Ellen,  Hannah  and  Mary. 
Ellen  afterwards  died  intestate  and  without  issue,  leaving  her  sisters,  Mary  and 
Hannah,  her  customary  co-heirs.  In  October  180i  Hannah  sold  and  surrendered  her 
moiety  of  the  equity  of  redemption  to  John  Robey  the  elder,  in  fee.  Mary  married 
John  Trulock  the  elder,  and  died  in  1778,  leaving  her  son,  John  Trulock  the  younger, 
her  customary  heir.  John  Trulock  the  younger  died  in  1811,  leaving  the  Plaintiff, 
who  was  then  about  four  years  old,  his  only  child  and  customary  heir.  In  December 
1837  John  Trulock  the  elder  died. 

[403]  John  Robey  the  elder  died  some  time  before  the  31st  of  October  1817  ;  and, 
on  or  about  that  day,  the  Defendant  was  admitted  to  the  mortgaged  premises  either 
as  the  devisee  or  heir  of  his  father ;  and  he  then  entered  into  and  had  ever  since 
continued  in  the  possession  of  the  mortgaged  premises. 

The  bill  was  filed  on  the  9th  of  May  1838,  praying,  amongst  other  things,  that  the 
Plaintiff"  might  be  declared  to  be  entitled  to  redeem  one  moiety  of  the  mortgaged 
premises.  It  charged  that  the  Defendant,  in  a  letter  written  by  him  to  the  Plaintiff^s 
grandfather,  in  or  about  the  month  of  November  1821,  in  reply  to  a  letter  from  the 
Plaintitf  s  grandfather,  admitted  the  Plaintiff's  title  to  the  equity  of  redemption  in  a 
moiety  of  the  mortgaged  premises,  and  stated  that  he  was  willing  to  settle  accounts 
as  to  the  mortgaged  premises  when  the  Plaintiff'  should  attain  her  full  age.  The 
letter  alluded  to  in  the  above  charge,  as  containing  an  admission  of  the  Plaintiff's 
title,  was  dated,  "Hendred,  30th  of  November  1821,"  and  was  as  follows  :—" Sir, — 
Having  received  a  letter  dated  the  17th  of  November,  after  a  week's  turn  round  the 
country  on  expense,  I  think  you  might  send  letter  with  less  expense.  Concerning 
the  business  at  Hendred,  which  you  know  nearly  as  well  as  myself,  as  there  has  been 
nothing  kept  from  you  :  which  I  am  very  willing  to  settle  if  your  granddaughter  is 
of  age.  I  never  told  you  any  otherways ;  as  I  have  been  informed  she  is  the  heiress 
of  what  there  is.  As  for  Chancery,  I  think  there  is  no  good  there.  The  difference 
is  not  worth  much.  I  shall  hear  from  your  granddaughter  about  the  business. — 
J.  Robey." 

The  question  at  the  hearing  of  the  cause  was  whether  that  letter  prevented  the 
Plaintiff's  right  to  redeem  [404]  from  being  barred  by  the  Statute  of  Limitations, 
3  &  4  Will.  4,  e.  27  ;  that  is,  whether  it  was  "  an  acknowledgment  of  the  title  of  the 
mortgagor  or  of  his  right  of  redemption,  given  to  the  agent  of  the  mortgagor  or  some 
person  claiming  his  estate,  in  writing,  signed  by  the  mortgagee  or  the  person  claiming 
through  him  :  "  sect.  28. 

The  direction  and  contents  of  the  letter  and  the  signature  to  it  were  proved  to  be 
in  the  handwriting  of  the  Defendant ;  and  J.  Trulock's  daughter  deposed  that  she 
received  it  from  the  East  Hendred  carrier,  for  her  father,  who  was  then  confined  for 
debt  in  Reading  gaol. 

Mr.  Stuart  and  Mr.  Koe,  for  the  Plaintiff,  contended  that  the  letter  contained  a 
sufficient  acknowledgment  of  the  Plaintiff's  right  to  redeem  the  mortgaged  premises, 
and  referred  to  the  judgment  in  Reeks  v.  Fostlethwaite  (Cooper's  C.  C.  164). 

Mr.  Wakefield  and  Mr.  Randell,  for  the  Defendant,  said,  first,  that  the  language 
of  the  letter  was  so  vague  that  it  did  not  distinctly  appear  to  have  any  reference  to 
the  mortgaged  premises;  and,  secondly,  that  there  was  no  evidence,  nor  was  it 
even  alleged  by  the  bill  that  John  Trulock  the  elder  was  the  agent  of  the  Plaintiff, 
or  even  that  he  had  assumed  to  act  as  such. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  think  that  the  Plaintiff  has  a  right 
to  redeem  the  mortgaged  property. 
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The  question  is  what  is  the  fair  construction  of  the  letter  of  the  30th  of  November 
1821  and  what  effect  [405]  ought  to  be  given  to  it,  having  regard  to  the  Statute  of 
Limitations?  Now  the  language  of  the  statute  is:  "That  when  a  mortgagee  shall 
have  obtained  the  possession  or  receipt  of  the  profits  of  any  land  or  the  receipt  of 
any  rent  comprised  in  his  mortgage,  the  mortgagor,  or  any  person  claiming  through 
him,  shall  not  brin?  a  suit  to  redeem  the  mortgage,  but  within  20  years  next  after 
the  time  at  which  the  mortgagee  obtained  such  possession  or  receipt,  unless,  in  the 
meantime,  an  acknowledgment  of  the  title  of  the  mortgagor,  or  of  his  right  of 
redemption,  shall  have  been  given  to  the  mortgagor  or  some  person  claiming  his 
estate,  or  to  the  agent  of  such  mortgagor  or  person,  in  writing  signed  by  the  mort- 
o-acee  or  the  person  claiming  through  him  ;  and,  in  such  case,  no  such  suit  shall  be 
brouo-ht  but  within  20  years  next  "after  the  time  at  which  such  acknowledgment  or 
the  last  of  such  acknowledgments,  if  more  than  one,  was  given."  Now,  John  Robey 
the  elder  was  in  possession" of  the  estote,  and  had  been  in  possession  of  it  ever  since 
1774.  In  1804  he  purchased  one  moiety  of  the  equity  of  redemption.  Then,  with 
respect  to  the  other  moiety,  the  case  was  this.  Mary,  who  was  the  owner  of  the 
other  moiety  of  the  equity  of  redemption  when  it  first  became  divided  into  moieties 
died  in  1778,  leaving  a  son.  He  died  in  1811  and  left  the  Plaintiff  his  heir.  The 
Plaintiff  was  born  in  1807,  and,  consequently,  she  was  only  four  years  old  when  her 
father  died.  John  Trulock,  the  husband  of  Mary  and  the  grandfather  of  the 
Plaintiff,  survived  his  wife,  and  became  entitled  to  her  moiety  of  the  estate,  subject 
to  the  mortgage,  as  tenant  by  the  curtesy.  He  died  in  December  1837.  The  grand- 
father, being  entitled  as  tenant  by  the  curtesy,  and  the  Plaintiff  being  the  owner  of 
one  moietyof  the  equity  of  redemption,  the  grandfather  wrote  some  letter  to  the 
Defendant  which  does  not  appear.  The  Defendant  [406]  wrote  in  answer  the  letter 
of  the  30th  of  November  1821.  But,  first,  I  must  observe  that  the  mortgaged  estate 
was  situate  in  the  parish  of  Hendred.  In  that  letter  he  says :  "  Concerning  the 
business  at  Hendred,  which  you  know  nearly  as  well  as  myself."  So  that  the  writer 
assumes  that  the  person  whom  he  was  addressing  knew  nearly  as  much  of  the  matter 
as  he  did  himself.  Then  he  says,  "  which  I  am  very  willing  to  settle  if  your  grand- 
daughter is  of  age."  Now  what  was  the  matter  which  he  was  willing  to  settle? 
There  could  be  but  one  matter  to  settle,  namely,  that  which  might  arise  in  conse- 
quence of  the  granddaughter  being  entitled  to  a  moiety  of  the  equity  of  redemption. 
He  then  says, ""'  I  never  told  you  any  otherways  ;  as  I  have  been  informed  she  is  the 
heiress  of  what  there  is."  That  is  an  admission  that  the  granddaughter  was  the 
heiress  of  what  there  was,  that  is,  of  that  portion  of  the  equity  of  redemption  which 
had  not  been  purchased  by  John  Robey  the  elder. 

It  appears  to  me  that  the  Court,  being  in  possession  of  the  circumstances  of  the 
case,  must  construe  the  letter  in  the  way  in  which  the  writer  intended  it  to  be 
construed  by  the  person  to  whom  it  was  addressed  ;  and  I  think  that  it  is  an 
acknowledgment  by  the  Defendant  that  the  Plaintiff,  Hannah  Maria  Trulock,  was 
entitled  to  one  moiety  of  the  equity  of  redemption ;  it  is  not  capable  of  any  other 
construction. 

Then  it  was  objected  that,  as  the  letter  was  not  written  either  to  the  grand- 
daughter or  to  a  person  authorized  to  act  as  her  agent,  it  was  not  such  a  written 
acknowledgment  as  the  statute  requires.  The  question,  however,  is  whether  the  party 
who  wrote  the  letter  did  not  treat  the  party  to  whom  it  was  written  as  the  [407]  agent 
of  the  child.  She  was  at  that  time  an  infant,  and  the  writer  made  the  statements  in 
his  letter  in  answer  to  the  grandfather's  letter  upon  the  infant's  business  ;  and  when 
he  said,  "I  am  very  willing  to  settle  if  your  granddaughter  is  of  age,"  can  it  be 
supposed  that  that  was  not  meant  to  be  a  statement  of  which  the  granddaughter 
might  avail  herself  when  she  came  of  age  ?  It  would  be  a  forced  construction  to  say 
that  this  was  not  an  acknowledgment  within  the  statute,  or  that  it  was  not  given  to 
the  agent  of  the  person  claiming  the  estate  of  the  mortgagor.  It  is  not  necessary  to 
make  a  person  an  agent,  that  he  should  have  an  actual  authority  to  act.  It  is  quite 
sufficient  that  the  grandfather  acted  as  the  agent  of  his  grandchild  ;  and  that  she, 
when  she  came  of  age,  adopted  what  he  had  done  on  her  behalf.  'The  letter,  too, 
treats  the  grandfather  as  agent ;  it  assumes  that  he  had  full  knowledge  of  all  the 
circumstances  relating  to  the  property,  and,  in  my  opinion,  the  expressions  in  it  do,  in 
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effect,  admit  the  right  in  dispute.     Consequently,  I  shall  make  a  decree  to  redeem  in 
the  usual  form  where  the  Defendant  is  a  mortgagee  in  possession. 

[408]     CoLLEY  v.  C.A.NDLER.     Nov.  25,  Dec.  9,  1841. 

Contempt.     Practice.     Process.     Construction  o/  11  Geo.  4  and  1  Will.  4,  c.  36,  rule  5. 

The  5th  rule  of  11  Geo.  4  and  1  Will.  4,  c.  36,  directs  that  where  a  Defendant  is  in 
custody  for  a  contempt  in  not  answering,  the  Plaintiff  shall  bring  him  by  habeas 
corpus  to  the  Bar  of  the  Court  within  a  certain  specified  time,  and  that,  in  case  he 
shall  not  be  brought  up  within  that  time,  he  shall  be  discharged  out  of  custody.  A 
habeas  corpus  for  bringing  up  a  Defendant  expired  before  he  was  brought  up,  but  he 
was  brought  up  within  the  time  prescribed,  and  was  then  committed  to  the  Fleet. 
Held,  that  the  committal  was  regular. 

The  Defendant  being  in  custody  under  an  attachment  for  want  of  answer,  a  habeas 
corpus,  returnable  on  the  2d  of  November  1841,  was  issued  for  bringing  him  to  the  Bar 
of  the  Court.  On  the  4th  of  November  he  was  brought  to  the  Bar  of  the  Court,  and 
was  then  turned  over  to  the  Fleet. 

Mr.  Fisher  now  moved  to  discharge  the  Defendant  out  of  custody,  on  the  ground 
that  he  had  not  been  brought  to  the  Bar  of  the  Court  until  after  the  habeas  corpus  had 
expired,  and  consequently  had  not  been  brought  there  by  habeas  cmpus,  as  required 
by  11th  Geo.  4  and  1  Will.  4,  c.  36,  rule  5,  which  directs  that,  if  the  Defendant  under 
process  of  contempt  for  not  appearing  or  not  answering  be  in  actual  custody,  and  shall 
not  have  been  sooner  brought  to  the  Bar  of  the  Court  under  process  to  answer  his 
contempt,  the  Plaintiff,  if  the  contempt  be  not  sooner  cleared,  shall  bring  the 
Defendant  by  an  habeas  corpus  to  the  Bar  of  the  Court  within  30  days  from  the  time 
of  his  being  actually  in  custody  or  detained  (being  already  in  custody)  upon  process 
of  contempt ;  and  if  the  last  day  of  such  30  days  shall  happen  out  of  term,  then 
icithin  the  first  four  days  of  the  ensuing  term  :  and,  in  case  any  such  Defendant  shall 
not  be  brought  to  the  Bar  of  the  Court  within  the  respective  times  aforesaid,  the 
sheriff,  gaoler,  ^;c.,  [409]  in  whose  custody  he  shall  be,  shall  thereupon  discharge  him 
out  of  custody,  without  payment  by  him  of  the  costs  of  the  contempt.  Greening  v. 
Greening  (1  Beav.  121). 

Mr.  Cooper,  contra. 

The  Yice-Chaxcellor  [Sir  L.  Shadwell].  The  rule  says  that  in  case  any 
Defendant  shall  not  be  brought  to  the  Bar  of  the  Court  within  the  respective  times 
aforesaid,  he  shall  be  discharged :  it  does  not  say  that  in  case  he  shall  not  be  brought 
up  bv  habeas  corpus  he  shall  be  discharged  ;  but  it  merely  prescribes  the  time  within 
which  he  shall  be  brought  up,  which,  in  this  case,  was  within  the  four  first  days  of 
Michaelmas  term  ;  and,  as  he  was  brought  up  within  that  time,  the  order  sought  to  be 
discharged  was  right. 

Motion  refused. 

[410]     Herring  v.  Clobery.    Dec.  4,  1841. 
Contempt.     Decree  {staying  proceedings  under). 

A  Plaintiff,  whose  bill  had  been  dismissed  with  costs  at  the  hearing,  appealed  from  the 
decree  before  anv  steps  had  been  taken  to  compel  him  to  pay  the  costs ;  the  Court, 
however,  refused"  an  application  made  by  him  to  stay  the  execution  of  the  decree. 

If  a  party  who  has  appealed  from  a  decree  wishes  to  stay  the  execution  of  it,  he  ought 
to  apply  to  the  Court  as  speedily  as  possible.  _ 

A  party  at^ainst  whom  a  decree 'had  been  made  with  costs  appealed  from  it,  and 
afterwards  moved  to  stav  the  execution  of  it.  The  Court  allowed  the  motion  to 
proceed,  notwithstanding  the  party  was  in  contempt  for  non-payment  of  tbe 
costs 

The  Court  refused  to  discharge  a  Plaintiff  who  was  in  custody  for  a  contempt  in  not 
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paying  costs  which  he  had  been  decreed  to  pay,  notwithstanding  he  had  appealed 
from  the  decree,  and  deposed  that  it  was  of  the  greatest  importance  to  him,  and  to 
an  infant  Co-plaintifT  (his  daughter),  that  he  should  have  his  personal  liberty  to 
enable  him  to  prosecute  the  appeal,  and  to  instruct  his  counsel  and  solicitor,  and 
otherwise  to  assist  in  the  conduct  of  it. 

By  the  decree  made  at  the  hearing  of  this  cause,  on  the  15th  of  December  1840, 
the  bill  was  dismissed  with  costs.  On  the  13th  of  April  1841  the  Plaintiff  presented 
a  petition  of  appeal  from  the  decree.  On  the  25th  of  that  month  the  Defendants' 
bills  of  costs  were  left  with  the  Master  for  taxation,  and  on  the  10th  of  May  those 
bills  were  taxed  at  £846.  On  the  5th  of  June  the  Plaintiff  was  taken  on  an  attach- 
ment for  non-payment  of  the  £846,  and  on  the  12th  he  was  brought  to  the  Bar  of  the 
Court  and  turned  over  to  the  Fleet.  A  few  days  afterwards  attachments  were  left 
with  the  Warden  of  the  Fleet  for  costs  due  from  the  Plaintiff  under  orders  in  the 
cause. 

On  the  29th  of  November  the  Plaintiff  served  a  notice  of  motion  that  he  might  be 
discharged  out  of  the  custody  of  the  Warden  of  the  Fleet,  and  that  process  of 
contempt  upon  the  several  attachments  issued  against  him  at  the  instance  of  the 
Defendants  for  non-payment  of  costs  might  be  stayed  until  after  his  petition  of 
appeal  should  have  been  heard. 

[411]  The  motion  was  supported  by  an  affidavit  made  by  the  Plaintiff,  stating 
that  it  was  of  the  utmost  importance  to  him  and  to  the  interests  of  his  daughter,  the 
infant  Co-plaintiff  in  the  cause,  that  he  should  have  his  personal  liberty  to  enable  him 
to  prosecute  his  appeal,  and  to  instruct  his  counsel  and  solicitor,  and  otherwise  to 
assist  in  the  conduct  thereof. 

Mr.  G.  Richards  and  Mr.  Wright,  for  the  Defendants,  said  that,  whatever  might 
be  the  grounds  on  which  the  Plaintiff  sought  to  be  discharged  without  clearing  his 
contempt  in  not  paying  the  costs  of  the  suit,  he  could  not  be  heard  at  all  until  the 
prior  costs  had  been  paid. 

Mr.  Romilly  and  Mr.  Loftus  Wigram,  for  the  Plaintiff,  submitted  to  the  objection ; 
and  the  costs  incurred  prior  to  the  decree  were  paid  in  Court  by  some  person  on  the 
Plaintiff's  behalf. 

Mr.  Eomilly  and  Mr.  L.  Wigram  then  proceeded  with  their  motion.  They  cited 
King  v.  Bryant  (3  Myl.  &  Craig,  191),  fFilson  v.  Bates  (Ibid.  197),  Eicketts  v. 
Mornington  {ante,  vol.  vii.  p.  200),  Meade  v.  Norhury  (4  Price,  322),  and  Gwynn  v. 
Lethbridge  (14  Ves.  585).  But  they  relied  principally  upon  Lord  Eldon's  judgment 
in  Roberts  v.  Totty  (19  Ves.  446),  where  his  Lordship  says :  "In  a  case  that  occurred 
yesterday,  on  a  motion  to  discharge  proceedings  for  irregularity,  the  appeal  was 
lodged  before  any  proceeding  for  the  costs  had  been  commenced  ;  and  the  distinction  taken 
by  Mr.  Newland,  between  appeals  presented  before  and  after  a  step  taken  for  the  costs, 
appeared  to  me  to  be  very  sensible.  There  would  be  danger  in  going  to  this  extent, 
that  an  appeal  lodged  [412]  after  a  party  had  begun  to  pursue  his  remedies  for  costs, 
perhaps  with  the  very  object  of  preventing  the  payment  of  those  costs,  should  stay 
the  proceeding  for  them."  They  added  that  the  Plaintiff,  in  case  the  Court  should 
think  proper  to  discharge  him,  was  ready  to  give  security  for  surrendering  himself,  if 
his  petition  of  appeal  should  be  dismissed. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  cannot  grant  this  application ;  for, 
in  the  first  place,  it  is  not  a  rule  of  this  Court  to  interfere,  as  a  matter  of  course,  to 
stay  the  proceedings  under  a  decree,  merely  because  it  is  appealed  from  ;  and,  in  the 
next  place,  it  is  by  no  means  the  practice  of  the  Court  to  interpose  in  order  to  stay  a 
proceeding  the  only  object  of  which  is  to  compel  the  payment  of  costs.  Here  the 
bill  was  dismissed  with  costs ;  so  that  all  that  the  party  who  now  asks  for  the 
interference  of  the  Court  has  to  do  is  to  pay  the  costs. 

The  46th  General  Order  of  1828  directs  that  every  application  to  stay  proceedings 
upon  any  decree  or  order  which  is  appealed  from  shall  be  made  first  to  the  Judge 
who  pronounced  the  decree  or  order.  I  always  considered  the  essence  of  that  General 
Order  to  be  that  the  Judge  who  pronounced  the  decree  or  order  was  the  person  best 
able  to  determine  whether  the  party  who  was  dissatisfied  with  it  had  a  fair  ground 
for  appealing  from  it.     If  the  Judge  should  see  that  the  case  involved  important  and 
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difficult  questions,  and  that  it  was  probable  that,  if  the  application  were  not  granted, 
the  thing  which  formed  the  subject  of  the  decree  would  be  placed  in  jeopardy  and 
be  irrecoverable  in  case  the  decree  should  be  reversed,  then  it'  would  be  his  duty  to 
interfere  in  order  to  stay  the  execution  of  the  decree.  But  [413]  where  a  decree  has 
been  appealed  from,  and  no  ground  is  stated  for  staying  the  execution  of  it,  except 
that  it  may  be  reversed,  the  Court  will  not  interfere. 

Now,  with  respect  to  this  particular  cause.  It  was  argued  at  considerable  length 
and  with  great  ability  ;  but  there  was  no  difficulty  about  the  law  of  the  case.  It  is 
true  that  I  reserved  my  judgment  upon  it ;  but  I  did  so  because  the  parties,  by  what 
they  had  done  amongst  themselves,  had  involved  the  matter  in  great  perplexity  ;  and, 
therefore,  it  was  necessary  for  me,  before  I  could  determine  what  ought  to  be  done, 
to  read,  very  deliberately,  through  the  pleadings  and  evidence  in  the  cause ;  and  I 
exercised  my  best  judgment  in  pronouncing  the  decree. 

Then  what  was  the  course  which  was  taken  by  Mr.  Herring,  against  whom  the 
decree  was  pronounced  ?  He  did  not  interfere,  in  the  first  instance,  to  stay  the 
proceedings  as  to  the  payment  of  the  costs  directed  by  the  decree.  The  Defendants' 
bills  of  costs  were  carried  in  before  the  Master  to  be  taxed.  The  taxation  was 
proceeded  with,  and  was  completed  in  May  1841.  On  the  5th  of  June  Mr.  Herring 
was  taken  on  an  attachment  for  non-payment  of  the  costs  ;  and  it  was  not  until  the 
29th  of  November  that  the  present  application  was  made. 

If  this  case  had  really  been  one  in  which  the  Court  ought  to  interfere,  the 
application  to  stay  the  proceedings  ought  to  have  been  made  immediately.  Instead 
of  which  the  Plaintiff  has  allowed  all  these  proceedings  to  take  place  and  himself  to 
be  placed  in  contempt  before  he  made  the  application.  So  that,  if  this  case  had  been 
one  in  which  the  Court  ought  to  interfere,  he  [414]  has  placed  himself  in  an  unfavour- 
able position  for  the  purpose  of  being  heard  ;  and,  being  in  that  position,  he  has  made 
an  application  which  rests  only  on  the  ground  that,  possibly,  the  decree  may  be 
reversed  ;  and  that,  as  I  said  before,  is  not  a  sufficient  reason  for  staying  the 
proceedings  under  the  decree ;  and,  consequently,  the  motion  must  be  refused  with 
costs. 

[414]    Turner  v.  Hind.    Dec.  10,  184 1. 

New  Orders  of  August  \M\.     Parties.     Construction. 

The  30th  Order  of  August  1841  does  not  apply  to  a  case  in  which  the  equitable 
interest  only  is  vested,  by  devise,  in  A.  and  B.,  in  trust  to  sell,  although  they  are 
empowered  to  give  discharges  for  the  proceeds. 

Under  the  settlement  on  the  marriage  of  John  Turner  and  Mary  Hind,  an  estate 
was  vested  in  trustees  in  trust  for  the  husband  and  wife  for  their  lives  successively, 
and,  after  the  death  of  the  survivor,  in  trust  for  such  of  their  children  or  grandchildren 
as  Mary  Turner  should  appoint  by  deed  or  will,  and,  in  default  of  appointment,  in 
trust  for  all  the  children  of  the  marriage  who  should  be  living  at  the  death  of  their 
surviving  parent,  and  for  the  issue  of  such  of  them  as  should  be  then  dead. 

Mary  Turner  survived  her  husband.  By  her  will,  made  in  execution  of  the  power, 
she  appointed  the  estate  to  two  persons,  one  of  whom  was  the  Plaintiff,  in  trust  to 
sell  and  divide  the  proceeds  amongst  certain  of  her  children,  and  she  declared  that 
the  receipts  of  the  appointees  should  be  sufficient  discharges  for  the  purchase-money. 
The  object  of  the  suit  was  to  have  the  trusts  of  the  will  carried  into  execution  under 
the  direction  of  the  Court. 

At  the  hearing  of  the  cause  it  was  objected  that  the  suit  was  defective  in  respect 
of  parties ;  as  some  of  the  [415]  persons  interested,  under  the  will,  in  the  proceeds  of 
the  sale  of  the  estate,  and  also  some  of  the  persons  interested  under  the  settlement,  in 
default  of  appointment,(l)  were  not  made  parties. 

Mr.  Bethell,  for  the  Plaintiff,  relied  on  the  30th  Order  of  August  1841,  which 

(1)  One  of  the  questions  in  the  suit  was  whether  the  appointment  was  valid.  It 
was  clearly  bad  at  law ;  as  the  appointees  were  not  objects  of  the  power. 
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directs :  "  That,  in  all  suits  concerning  real  estate  which  is  vested  in  trustees  by 
devise,  and  such  trustees  are  competent  to  sell  and  give  discharges  for  the  proceeds 
of  the  sale  and  for  the  rents  and  profits  of  the  estate,  such  trustees  shall  represent  the 
persons  beneficially  interested  in  the  estate  or  the  proceeds,  or  the  rents  and  profits, 
in  the  same  manner  and  to  the  same  extent  as  the  executors  or  administrators  in 
suits  concerning  personal  estate  represent  the  persons  beneficially  interested  in  such 
personal  estate ;  and,  in  such  cases,  it  shall  not  be  necessary  to  make  the  persons 
beneficially  interested  in  such  real  estate  or  rents  and  profits,  parties  to  the  suit. 
But  the  Court  may,  upon  consideration  of  the  matter  on  the  hearing,  if  it  shall  so 
think  fit,  order  such  persons  to  be  made  parties." 

Mr.  Wilbraham  and  Mr.  Freeling  also  were  counsel  in  the  cause. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  It  is  quite  evident  that  this  case  is 
not  within  the  30th  Order  of  August  1841.  That  order,  on  the  face  of  it,  applies  to 
those  cases  only  in  which  a  real  estate  is  vested  in  trustees  by  devise,  and  such 
trustees  are  com-[416]-petent  to  sell  and  give  discharges  for  the  proceeds  of  the  sale. 
Here,  the  persons  who  are  empowered  to  give  discharges  for  the  proceeds  of  the  sale 
are  not  persons  in  whom  the  legal  estate  is  vested  by  devise.  Consequently,  neither 
they  nor  the  trustees  of  the  legal  estate  under  the  settlement  will  be  able  to  make  a 
good  title,  unless  all  the  cestuis  que  trust  are  made  parties  to  the  suit.(l) 

[416]     Hudson  v.  Maddlson.    Dec.  21,  1841. 

[S.  C.  11  L.  J.  Ch.  55  :  5  Jur.  1194.] 

Nuisance.     Pleading.     Parties.     Misjoinder.     Injunction. 

A  bill  was  filed  by  five  several  occupiers  of  houses  in  a  town,  to  restrain  the  erection 
of  a  steam-engine  which  would  be  a  nuisance  to  each  of  them.  Held,  that  each 
occupier  had  a  distinct  right  of  suit,  and,  therefore,  that  they  could  not  sue  as 
Co-plaintiffs. 

On  a  motion  to  dissolve  an  injunction  the  Defendant  may  rely  on  an  objection, 
although  it  would  have  been  a  ground  for  demurring  to  the  bill. 

The  bill  was  filed  by  five  persons  occupying  houses  in  the  town  of  Louth  in 
Lincolnshire,  for  an  injunction  to  restrain  the  Defendant  from  proceeding  to  erect  a 
steam-engine  and  chimney  in  the  neighbourhood  of  the  Plaintifts'  houses,  on  the 
ground  that  the  steam-engine  would  prove  a  nuisance  to  the  Plaintifts. 

An  injunction  having  been  obtained,  ex  parte, 

Mr.  Bethell  and  Mr.  Anderdon,  for  the  Defendant,  now  moved  to  dissolve  it,  on 
the  ground  that  each  of  the  Plaintiff's  had  a  right  of  suit  distinct  from  the  other  ;  and, 
consequently,  a  suit  instituted  by  them  as  Co-plain-[417]-tiffs  could  not  be  maintained  ; 
but  an  information  ought  to  have  been  filed  by  the  Attorney-General  at  their 
relation.  Jones  v.  Del  Pdo  (Turn.  &  Russ.  297),  Cowley  v.  Cowley  {ante,  vol.  ix.  p.  299), 
Sampson  v.  Smith  {ante,  vol.  viii.  p.  272),  The  Attorney-General  v.  Forbes  (2  Myl.  &  Cr. 
123). 

Mr.  G.  Richards  and  Mr.  Koe,  for  the  Plaintiff's,  said  that  the  Plaintiff's  had  a 
common  interest  in  restraining  the  nuisance :  that  the  ground  upon  which  creditors 
were  allowed  to  sue  on  behalf  of  themselves  and  others  was  that  they  had  a  common 
interest ;  and  that  there  was  no  doubt  that  the  bill  would  have  been  sustainable  if  it 
had  been  filed  by  only  one  of  the  Plaintiff's.  They  referred  to  the  following  passage 
in  the  judgment  in  Attm-ney-General  v.  Fwbes :  "In  informations  and  proceedings  for 
the  purpose  of  preventing  public  nuisances,  the  ordinary  course  is  for  the  Attorney- 
General  to  take  it  on  himself  to  sue,  as  representing  the  public :  but  it  is  equally 
certain  that  individuals  who  conceive  themselves  aggrieved  may  come  forward  and  ask 
the  assistance  of  the  Court  to  prevent  a  public  nuisance  from  which  they  have 
individually  sustained  damage."     (2  My.  &  Cr.  129.)     'With  respect  to  Jones  v.  Del 

(1)  See  Weatherly  v.  St.  Gim-gio,  2  Hare,  624 ;  and  Osborne  v.  Fm-eman,  Ibid.  656. 
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Bio,  they  said  that  the  ground  on  which  Lord  Eldon  dissolved  the  iniunetion  in  that 
case  was  that  the  Peruvian  Government  was  not  recognized  by  the  Government  of  this 
country.  They  added  that  the  objection  on  which  the  Defendant's  counsel  relied 
could  not  be  taken  at  the  hearing  of  a  motion  to  dissolve  the  injunction ;  but  the 
Defendant  ought  either  to  have  demurred  to  the  bill  or  to  have  waited  until  the 
hearing  of  the  cause.  Spencer  v.  The  London  and  Birmingham  Bailwau  Comvami  (ante 
vol.  \-iii.  p.  193) ;  Story  on  Eq.  Plead.  341.  ^        r    j  k       , 

[418]  The  Yice-Chancellor  [Sir  L.  Shad  well].  The  only  question  is,  whether 
the  principle  of  Lord  Eldon's  decision  in  Jones  v.  Del  Rio  is  applicable  to  the  present 
case. 

In  the  cases  where  the  Attorney-General  sues  as  representing  the  whole  community, 
and  certain  individuals  join  with  him  as  relators  and  Plaintiffs,  representing  themselves 
as  suing  on  behalf  of  themselves  and  all  other  persons  affected  by  a  nuisance,  their 
being  so  added  as  parties  amounts  only  to  that  which  the  Attorney-General,  as  the 
informant  on  behalf  of  the  public,  had  already  done  for  them.  But_those  cases  are 
no  authority  for  a  case  like  the  present,  where  several  individuals  having  each  an 
independent  interest  with  respect  to  the  matter  complained  of  choose  to  file  a  bill  to 
which  they  do  not  make  the  Attorney-General  a  party,  praying  a  general  decree  as 
to  that  matter  which  separately  aff'ects  the  separate  case  of  each  of  them.  Whether 
a  bill  so  constructed  could  be  sustained  is  a  question  which  formerly  gave  rise  to 
some  fluctuation  of  opinion. 

When  the  case  of  Cowley  v.  Cowley  was  before  me,  I  was  furnished  by  the  registrar 
with  a  note  of  a  case  before  Lord  Bathurst,  in  which  his  Lordship,  at  the  hearing, 
dismissed  those  parties  from  the  suit  who  had  no  interest,  and  gave  relief  as  to  those 
who  had  an  interest.  I  also  had  a  conversation  with  Lord  Gottenham,  relative  to  the 
question  in  Cowley  v.  Cowley ;  and  his  Lordship  then  expressed  that  opinion  which 
appears  in  the  report  of  the  case. 

In  the  present  case  the  bill  is  filed  by  five  persons,  each  having  a  separate  tene- 
ment :  and  they  represent  that  the  erection  of  the  steam-engine  and  chimney  will 
[419]  operate  as  a  nuisance  to  all  of  them.  They,  therefore,  have  joined  their  cases 
together.  It  is  obvious,  however,  that,  as  each  of  them  has  a  separate  nuisance  to 
complain  of,  that  which  is  an  answer  to  one  may  not  be  an  answer  to  the  other :  and 
if,  upon  such  a  bill,  a  decree  were  to  be  pronounced,  it  must  be  a  decree  which  would 
provide  for  five  different  cases :  and  I  do  not  think  that  such  a  decree  could  be  made. 

This  bill  asks  for  no  relief,  but  only  for  an  injunction  ;  and  if  the  Court  sees  that 
the  injunction  asked  is  one  that  could  not  be  maintained  at  the  hearing,  why  should 
it  now  continue  the  injunction  I  We  have  the  express  authority  of  Lord  Eldon  in 
Janes  v.  Del  Rio  that,  on  a  motion  to  dissolve  an  injunction,  a  Defendant  may  rely  on 
the  same  objections  to  the  bill  as  would  have  formed  a  ground  for  demurring  to  it. 
In  that  case  the  Defendant  had  not  demurred  to  the  bill,  but  had  put  in  his  answer 
to  it :  so  that  he  had  given  an  apparent  stability  to  it  in  this  Court ;  but,  neverthe- 
less. Lord  Eldon  dissolved  the  injunction  ;  and,  what  is  very  remarkable,  the 
injunction  was  one  which  he  himself  had  granted. 

As  the  law  of  this  Court  now  stands,  the  objection  which  the  Defendant  has  taken 
is  one  which  he  has  a  right  to  take  ;  and,  as  he  has  thought  proper  to  exercise  that 
right,  the  Court  is  now  loound  to  entertain  the  objection  :  and,  in  my  opinion,  it  is  a 
valid  one,  and  therefore  the  injunction  must  be  dissolved. 

[420]     Walker  v.  Fletcher.    Dec.  22,  23,  1841. 

[Affirmed,  1  Ph.  115 ;  41  E.  R.  574.] 

Affidavit.     Practice.     Stat.  53  Geo.  3,  c.  \o9.     Shipowners  (Liability  of). 

The  Act  of  53  Geo.  3,  e.  159,  for  limiting  the  responsibility  of  shipowners  in  certain 
cases,  requires  an  affidavit  of  certain  facts  to  be  annexed  to  bills  filed  under  it. 
Held,  that  it  was  no  objection  to  such  an  affidavit  that  it  was  sworn  four  days 
before  the  bill  was  filed,  the  deponents  living  at  Sunderland. 
V.-C.  IV.— 38* 
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The  7th  sect,  of  53  Geo.  3,  c.  159  (to  limit  the  responsibility  of  shipowners  in 
certain  cases),  enacts  that,  if  several  persons  shall  suft'er  any  loss  or  damage  in  or  to 
their  goods,  wares,  merchandizes,  ships  or  otherwise,  by  any  means  for  which  the 
responsibility  of  any  owner  oi'  owners  is  limited  by  this  Act  as  aforesaid,  and  the 
value  of  the  ship  or  vessel  with  all  her  appurtenances  and  the  amount  of  the  freight, 
estimated  as  herein  is  mentioned,  shall  not  be  sufficient  to  make  full  compensation  to  all 
and  every  the  person  and  persons  suffering  such  loss  and  damage,  it  shall  and  may  be 
lawful  to  and  for  the  person  or  persons  liable  to  make  satisfaction  for  such  loss  oi- 
damage,  or  any  one  or  more  of  them  on  behalf  of  himself,  herself  or  themselves  and 
the  other  owner  or  owners  of  the  same  ship  or  vessel,  to  exhibit  a  bill  in  any  Court  of 
Equity  having  competent  jurisdiction,  against  all  the  persons  who  shall  have  brought 
any  such  action  or  actions,  suit  or  suits  as  aforesaid,  and  all  other  persons  who  shall 
claim  to  be  entitled  to  any  recompence  for  any  loss  or  damage  arising  or  happening 
by  the  same  separate  and  distinct  accident,  act,  neglect  or  default  or  on  the  same 
occasion,  to  ascertain  the  amount  or  value  of  the  ship  or  vessel,  appurtenances  and 
freight,  and  for  payment  or  distribution  thereof  rateably  amongst  the  several  persons 
claiming  recompence  as  aforesaid,  in  proportion  to  the  amount  of  the  several  losses  or 
damages  sustained  by  such  persons  so  claiming  such  recompence  as  aforesaid,  accord- 
ins;  to  the  rules  of  equity  and  as  the  case  may  require  :  provided,  always,  that  the 
[421]  Plaintiff  or  Plaintiffs  in  such  bill  shall  annex  to  such  bill  an  affidavit  that  he, 
she,  or  they  do  not  directly  or  indirectly  collude  with  any  of  the  Defendants  thereto 
or  with  any  other  owner  or  owners  of  the  same  ship  or  vessel,  or  with  any  other 
person  or  persons,  but  that  such  bill  is  filed  for  the  purposes  only  of  justice,  and  to 
obtain  the  benefit  of  the  provisions  of  this  Act,  and  that  the  several  persons  named  as 
Defendants  to  the  said  bill  are,  as  the  person  or  persons  making  such  affidavit  verily 
believes,  all  the  persons  claiming  to  be  entitled  to  recompence  for  loss  or  damage  sus- 
tained by  the  same  accident,  act,  neglect  or  default,  or  on  the  same  occasion  ;  and  that 
all  such  Defendants  do  claim  such  recompence,  and  to  be  entitled  to  proportions  of 
the  value  of  such  ship  or  vessel,  appurtenances  and  freight ;  and  that  no  other  person 
claims  to  be  entitled  to  any  proportion  thereof  under  the  provisions  of  this  Act,  and 
that  the  amount  of  the  value  of  such  ship  or  vessel,  appurtenances  and  freight,  does 
not  exceed  a  sum  to  be  specified  in  such  affidavit,  and  that  the  several  claims  made 
by  the  Defendants  to  such  bill  do  exceed  the  amount  of  the  value  of  such  ship  or 
vessel,  appurtenances  and  freight :  and  the  Plaintiff'  or  Plaintiffs  in  such  bill  shall,  on 
filing  such  bill,  apply  to  the  Court  and  obtain  an  order  for  liberty  to  pay  into  Court 
the  arcmmt  (sic)  of  the  value  of  such  ship  or  vessel,  appurtenances  and  freight,  as 
ascertained  by  such  affidavit,  and  shall  pay  the  same  into  Court  according  to  such 
order. 

The  bill  was  filed  under  the  before-mentioned  Act,  praying,  amongst  other  things, 
for  an  injunction  to  restrain  an  action  brought  by  the  Defendants  against  the  Plain- 
tiff's for  the  loss  of  their  ship ;  which  had  been  run  down  by  the  Plaintiffs'  ship.  The 
injunction  was  granted  on  the  sum  specified  in  the  affidavit  annexed  to  [422]  the  bill 
being  paid  into  Court.     A  motion  was  now  made  to  dissolve  it. 

Mr.  G.  Richards,  Mr.  Bethell  and  Mr.  Bacon,  in  support  of  the  motion,  objected 
that  the  affidavit,  though  intituled  in  the  cause,  was  sworn  four  days  before  the  bill 
was  filed,  and  consequentl\'  no  indictment  for  perjury  could  be  maintained  upon  it,  as 
the  suit  in  which  it  was  sworn  was  not  then  existing.  They  added  that  the  practice 
which  prevailed  with  respect  to  affidavits  annexed  to  bills  of  interpleader  was  not 
applicable  to  cases  like  the  present ;  for,  by  the  Act  in  question,  the  affidavits  to  be 
annexed  to  bills  filed  under  it  were  required,  not  only  to  deny  collusion,  but  also  to 
verify  the  material  contents  of  the  bill  ;  and  some  of  those  facts  might  be  true  at  the 
time  when  the  affidavit  was  sworn,  but  might  not  be  so  at  the  time  when  the  bill  was 
filed. 

Mr.  Stuart  and  Mr.  Simpson  appeared  for  the  Plaintiffs. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  With  respect  to  the  objection  upon 
the  statute,  I  have  ascertained,  upon  inquiry,  that  ever  since  this  statute  was  passed, 
which  is  28  years  ago,  the  same  practice  has  been  adopted  with  respect  to  the  filing 
of  bills  under  it  as  has  prevailed  for  more  than  a  century  with  respect  to  bills  of 
interpleader  and  bills  to  change  the  jurisdiction  in  the  case  of  lost  deeds  ;  that  is  to 
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say,  that  the  Six  Clerks  uniformly  file  the  bills,  with  affidavits  sworn  before  the  bills 
are  filed. 

In  the  case  of  Lens  w  Mitchell,  which  occurred  last  year,(l)  an  application  was 
made  in  the  case  of  a  bill  of  [423]  interpleader  to  detach  from  the  bill  the  affidavit 
which  had  been  attached  to  it ;  the  fact  being  that  the  bill  was  filed  on  the  19th  of 
February,  and  the  affidavit,  which  the  course  of  the  Court  required,  was  sworn  on  the 
18th  of  February  ;  and  I  made  no  order  on  the  motion  except  that  the  Defendant 
should  pay  the  costs  of  it :  because  I  found,  upon  inquiring  of  the  Six  Clerks,  that  a 
similar  practice  had  always  subsisted. 

Notwithstanding  the  hypothetical  objection  that  an  indictment  for  perjury  could 
not  be  supported  on  such  an  affidavit  in  case  its  averments  should  be  false,  still  the 
necessity  of  the  case  requires  that  the  affidavit  should  be  sworn  before  the  bill  is 
filed.  I  do  not  sit  here  to  inquire  whether  a  practice  that  has  prevailed  in  this  Court 
for  so  many  years,  and  which  has  been  only  followed  in  the  case  of  this  Act  of 
53  Geo.  3,  is  right  or  wrong.  I  must  take  the  uniform  practice  that  has  subsisted 
for  a  long  while  to  be  the  right  practice,  unless  it  is  altered  by  some  new  order  of 
the  Court. 

With  respect  to  this  Act  of  Parliament,  it  is  to  be  observed  that  it  was  passed  at 
a  time  when  Lord  Eldon,  who  must  have  been  pretty  well  aware  of  the  course  of 
this  Court,  was  Lord  Chancellor  ;  and,  if  he  had  thought  it  necessary  that  the  affidavit 
should  be  sworn  after  the  bill  was  filed,  am  I  to  suppose  that  that  learned  Lord  would 
have  allowed  the  Act  to  pass  the  House  of  Lords  in  the  form  it  now  is  ]  I  cannot  but 
suppose  that  such  an  Act  of  Parliament  as  this,  which  affected  so  materially  the  rights 
of  the  subject,  did  not  pass  without  being  much  discussed.  It  is  impossible  that  it 
could  have  been  passed  without  much  discussion  ;  because  it  proceeds  altogether  on  a 
new  principle. 

[424]  If  then  the  Legislature,  in  deliberately  framing  the  Act,  thought  proper  to 
reciuire  that  parties  seeking  the  benefit  of  it  should  annex  to  their  bills  affidavits  of 
certain  facts,  that  is,  should  do  what  this  Court  had  long  before  required  to  be  done 
in  certain  cases,  I  must  take  it  for  granted  that,  as  the  Legislature  did  not  enact 
otherwise,  it  meant  such  affidavits  to  be  annexed  to  bills  filed  under  the  Act  as  were 
then  required,  according  to  the  course  of  the  Court,  in  cases  where  bills  were  to  be 
filed  with  affidavits  annexed  to  them. 

Next,  with  regard  to  the  particular  words  of  the  statute.  It  enacts  (see  the  7th 
sect.)  that  it  shall  be  lawful  for  the  persons  who  own  the  ship  which  comes  in  collisioa 
with  the  other  and  does  the  mischief  to  exhibit  their  bill  in  a  Court  of  Equity  to 
have  the  value  of  their  ship  ascertained  and  the  amount  distributed  amongst  the 
persons  claiming  recompence  from  them.  Then  it  directs  that  the  Plaintiff  or 
Plaintiffs  to  such  bill  shall  annex  an  affidavit  to  it,  denying  collusion,  and  stating 
that  the  value  of  their  ship  does  not  exceed  a  sum  to  be  specified  :  and  it  certamly 
struck  me  as  remarkable  that  there  should  then  be  this  third  provision,  namely, 
"and  the  Plaintiff  or  Plaintiffs  in  such  bill  shall,  on  filing  such  bill,  apply  to  the 
Court  for  liberty  to  pav  into  Court  the  amount  of  the  value  of  such  ship  as  ascer- 
tained by  such  affidavit ; "  evidently  implying  that  the  application  to  the  Court  was 
an  immediate,  consecutive  act  on  the  filing  of  the  bill ;  which  could  not  be  the  case 
if  the  swearing  of  the  affidavit  and  the  annexing  it  to  the  bill  were  to  intervene 
between  the  filing  of  the  bill  and  the  application  to  the  Court. 

[425]  My  opinion  is,  knowing  what  the  practice  has  been,  and  seeing  what  was 
done  in  the  case  of  Lens  v.  Mitchell,  that  I  am  not  at  liberty  to  say  that  what  has  been 
done  in  this  case  is  wrong.  The  fact  is  that  this  affidavit  was  sworn  at  Sunderland 
on  the  21st  of  June,  and  that  the  bill  was  filed  on  the  25th  ;  and  I  cannot  admit  that 
the  interval  of  four  days,  considering  the  distance  of  the  place,  is  of  itself  a  material 
space  of  time.  Knowing  what  has  been  done  in  actually  decided  cases,  namely,  tbat 
things  which  have  taken  three  or  four  days  to  be  executed  have  been  held  to  have 
been  done  uno  flatu,  I  hold  the  filing  of  the  affidavit  on  the  21st  of  June,  and  the 


(1)  7th  March  1840.     Mr.  Knight  Bruce  and  Mr.  James  Russell  moved,  and  Mr. 
Jacob  and  Mr.  Smythe  opposed. 
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annexing  of  it  to  the  bill  on  the  25th,  to  be  quite  a  sufficient  compliance  with  the  Act 
of  Parliament.(l) 

[426]    Sampayo  v.  Gould.    Jan.  14,  1842. 

[S.  C.  11  L.  J.  Ch.  121.] 

Settlement.     Marriage  Articles.     Construction.     Powers  to  Appoint  New  Trustees, 

and  to  Change  Securities. 

A  marriage  contract,  in  the  Portuguese  language,  between  British  subjects  resident 
in  Lisbon,  expressed  that  the  parties  were  desirous  that  it  should  be  regulated, 
made  binding  and  carried  into  full  and  complete  effect  according  to  the  laws  of 
England.  Some  years  afterwards  the  parties,  who  were  then  resident  in  England, 
filed  a  bill,  praying  that  a  settlement  in  strict  conformity  with  the  contract  and 
containing  all  the  covenants,  clauses,  powers,  &c.,  usually  inserted  in  marriage 
settlements  and  deemed  necessary,  and,  at  the  same  time,  consistent  with  the 
substance  of  the  contract,  might  be  executed  under  the  decree  of  the  Gourt.  Held, 
that  a  power  to  appoint  new  trustees  as  often  as  should  be  necessary,  and  (notwith- 
standing the  contract  provided  that  the  settled  monies  should  be  invested,  as  they 
had  been,  in  the  English  and  French  funds)  that  a  power  to  change  those  securities 
for  any  other  of  the  Government  stocks  or  funds  of  England  or  France  or  for  real 
securities  in  Great  Britain  or  Ireland,  were  proper  powers  to  be  inserted  in  the 
settlement. 

In  contemplation  of  the  marriage  between  Osborne  Henry  Sampayo  and  Christina 
Gould  (both  of  whom  were  then  resident  in  Lisbon  but  were  British  subjects),  a 
marriage  contract  to  the  following  effect  was  drawn  up  in  the  Portuguese  language 
and  executed  according  to  the  forms  of  Portuguese  law  : — 

"  Know  all  ye  to  whom  this  present  instrument  of  marriage  contract,  dowry  and 
settlement,  power  of  attorney,  convention  and  obligation  shall  come,  that,  in  the  year 
1825  and  on  the  15th  of  November,  I,  notary,  was  sent  for  to  make  out  this  present 
deed,  at  the  residence  (in  Lisbon)  of  Gerard  Gould,  a  native  of  England  and  a 
merchant;  and  he  was  there  present  with  his  daughter, 'X)hristina,  a  minor  under  25 
years  of  age  :  also  Gerard  Gould,  junior,  her  brother,  a  merchant  of  Oporto,  and  his 
uncle,  John  George  Gould,  merchant ;  there  were  likewise  present,  Osborne  Henry 
Sampayo,  merchant,  a  native  of  and  formerly  residing  in  the  Kingdom  of  Ireland,  a 
minor  under  25  years  of  age,  legiti-[427]-mate  son  of  Antonio  Teixeira  Sampayo, 
resident  in  England,  attended  by  his  uncle,  the  Count  de  Povoa  :  and,  on  behalf  of 
Francisco  Teixeira  Sampayo,  Consul-General  in  London,  appeared  his  substitute, 
Kichard  Power,  merchant,  a  resident  in  Lisbon,  trustees  appointed  for  the  aforesaid 
Osborne  Henry  Sampayo  by  his  aforesaid  father,  and  by  him  duly  constituted  his 
sufficient  attornies.  And  it  was  then  and  there  declared  by  Gerard  Gould  that, 
approving  of  the  marriage  of  his  daughter  with  Osborne  Henry  Sampayo,  he,  by  this 
act,  appointed,  for  her  trustees,  his  son,  the  aforesaid  Gerard  Gould,  junior,  and  his 
brother,  the  aforesaid  John  George  Gould,  whom  he  constituted  his  full  and  efficient 
attornies,  conferring  upon  them  the  necessary  powers  for  entering  into  this  marriage 
writing  and  for  establishing  the  conditions  of  the  contract,  and  also  to  manage  and 
attend  to  the  fulfilment  of  it,  the  amount  of  dowry,  rights  and  shares  which  shall 
belong  or  appertain  to  his  said  daughter ;  and,  by  all  the  trustees  and  attornies,  it 
was  declared  that,  in  conformity  with  the  instructions  of  their  constituents,  and  in 
right  of  its  being  permitted  to  the  subjects  of  Great  Britain  resident  in  the  Portuguese 
dominions  to  enter  into  any  contracts  whatsoever  amongst  themselves  according  to 
the  laws  of  England ;  and  entering,  amongst  others,  in  this  contract  (sic)  the 
stipulation  of  funds,  some  already  existing  and  others,  for  the  greater  part,  about  to  exist  in 

(1)  Affirmed  by  the  Lord  Chancellor;  see  1  Phill.  115.  See  also  Dobree  v. 
Schroder,  ante,  vol.  vi.  p.  291. 
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England,  they  are  desirous  that,  under  the  said  laws  of  England,  it  should  be  regulated,  made 
binding  and  carried  into  full  and  complete  effect ;  for  which  purpose,  if  it  be  necessary, 
they  renounce  the  jurisdiction  of  Portugal ;  consequently  they,  the  said  trustees  and 
attornies,  declare  that,  on  the  aforesaid  Osborne  Henry  Sampayo  and  Christina  Gould 
intermarrying,  their  nuptial  contract  is  as  follows  : — That  the  said  Antonio  Teixeira 
Sampayo  endows  his  afore-[428]-said  son,  Osborne  Henry  Sampayo,  with  £20,000 
sterling,  of  which  capital  his  said  son  has  already  £5000  employed  in  trade  ;  that 
he,  Gerard  Gould,  endows  his  said  daughter,  Christina  Gould,  with  the  like  sum  of 
£20,000  sterling,  of  which  amount  £3000  are  now  invested  in  the  English  funds  in 
the  name  of  his  aforesaid  daughter  ;  the  remaining  £17,000,  together  with  the  other 
£15,000  that  are  disposable  of  the  intended  husband,  shall  be  forthwith  invested  in 
the  English  and  French  funds ;  that  the  whole  sum  shall  be  collected  and  managed  by 
the  said  attornies  constituted  and  appointed  by  the  fathers  of  the  said  intended 
husband  and  wife,  who,  for  this  purpose,  are,  by  them,  duly  authorized,  and  who 
willingly  and   gratuitously   undertake  this  commission,   promising  to  fulfil  it  with 
exactitude :    that  the  future  husband  and  wife,  at  whatever  time,  for  their  decent 
maintenance,  shall  only  be  allowed  the  free  disposal  of  the  annual  interest  of  all 
the  afore-mentioned  capital   which   shall   be  so  invested  in   the    funds,  separating, 
however,  for  the  pin-money  of  the  future  wife,  the  interest  already  due  and  which 
may  hereafter  become  due  on  the  aforesaid  £3000,  which  shall  solely  and  exclusively 
belong  to  the  said  intended  wife  :  that  the  £5000,  which  form  part  of  the  portion  of 
the  said  intended  husband  and  now  embarked  in  trade,  shall  alone  remain  subject  to 
unforeseen  commercial  events  and  risks,  but  from  which  is  absolutely  excepted  all  the 
other  part  of  the  portion,  which  shall  for  ever  enjoy  the  privileges  conceded  to  dotal 
property  ;  that  if  at  any  time  the  said  £5000  should  become  disposable  out  of  trade 
in    which    they  are   now   embarked,   the   same  shall  forthwith  be  invested  in  the 
aforesaid  funds  and  go  in  augmentation  of  the  above  capital,  which,  on  no  account  w 
emergency  whatever,  shall  be  alienated,  diverted  or  mortgaged,  but,  on  the  contrary,  shall 
remain  in  the  said  [^i29']  funds  completely  free  ;  that,  in  case  of  the  intended  husband 
and  wife  living  happily  together  for  the  term  of  15  years  complete,  they  shall  be 
allowed  to  make  a  disposition  in  favour  of  their  lawful  issue,  by  and  with  the  express 
concurrence  of  both,  to  the  extent  of  half  the  amount  of  the  capital  so  invested  in  the 
funds ;  that,  in  the  event  of  the  existence  of  issue  at  the  decease  of  either  of  the 
parents,  the  dotal  and  inherited  property  shall  be  united,  remaining  to  them,  reciproc- 
ally, the  free  disposition  of  the  acquired  property  ;  and,  in  the  event  of  the  decease 
of  "the  children  by  this  marriage  under  age  (the  future  wife,  their  mother,  not  being 
any  longer  in  existence),  there  shall  return  to  the  estate  of  the  father,  or,  in  his  default, 
to  his  heirs  and  successors,  the  £20,000  sterling  with  which  she  is  portioned  by  her 
aforesaid   father ;   and  the  like  shall  be  equally  observed  in  the  event  of  the  said 
intended  wife  dying  without  leaving  issue  ;  and,  lastly,  in  the  same  supposition  of  a 
default  of  lawful  issue  at  the  decease  of  the  said  intended  husband,  the  said  intended 
wife  shall  be  entitled  to  the  £20,000  sterling  of  her  dowry,  and,  moreover,  the  estate 
be  bound  annually  to  pay  her  the  interest  of  £10,000  sterling,  by  way  and  under  the 
title  of  appanage  :  and,  by  them,  the  said  intended  husband  and  wife,  it  was  spontane- 
ously declared  that  they  approved  of  this  contract,  its  clauses  and  conditions  in  the 
manner  and  form  as  stipulated  by  the  trustees  and  attornies  in  the  names  of  those 
they  represent  ;    the  said  attornies   binding  and    obliging,   for   the   due    fulfilment 
thereof,  the  properties  and  estates  of  their  several  constituents  ;,  all  promising  never  to 
impeach  this  deed,  but,  on  the  contrary,  desirous  and  willing  that  it  should  have  full 
force,   continuance  and    effective  execution ;    and,   if   necessary,   that   it   should    be 
confined   (confirmed  qu.)  by  judicial  decree;   for  which  purpose  they  hereby  hold 
themselves  [430]  duly  cited,  and  agree  to  its  clauses,  in  order  to  being  especially 
condemned,  each  one  in  the  part  that  respectively  concerns  him."        ,  .    ,  .  ,  , 

Shortly  after  the  date  of  the  contract  the  marriage  was  solemnized  in  Lisbon,  and 
the  stipulated  suras  were  invested  partly  in  the  English  and  partly  in  the  trench 
funds  in  the  names  of  the  Count  de  Povoa,  Francisco  Teixeira  Sampayo,  Gerard 
Gould  the  younger  and  John  George  Gould,  the  trustees  named  in  the  contract; 
and  the  dividends  were  paid  to  the  husband  and  wife.  _ 

No  formal  settlement  having  been  executed  in  pursuance  of  the  marriage  contract; 
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and  the  Count  de  Povoa  and  Francisco  Teixeira  Sampayo  being  dead,  and  John 
George  Gould  being  desirous  of  retiring  from  the  trusts,  Osborne  Henry  Sampayo 
and  Christina,  his  wife  (who  were  then  resident  in  England),  filed  a  bill  in 
December  1839  against  the  surviving  trustees,  stating  that  the  marriage  contract  was 
very  vaguely  expressed,  and  was  altogether  defective  for  all  the  purposes  of  a 
marriage  settlement,  and  deficient  in  all  the  usual  covenants,  powers  and  provisoes 
usually  inserted  and  deemed  necessary  in  English  marriage  settlements  ;  and  that, 
under  the  circumstances,  the  Plaintifis  were  advised  that  it  was  proper  and  necessary 
that  a  marriage  settlement,  in  strict  conformity  to  the  contract  entered  into  at  Lisbon, 
and  containing  the  covenants,  clauses  and  powers  usually  contained  in  English 
marriage  settlements  of  personal  property,  should  be  executed,  and  that  new  trustees 
should  be  appointed  in  the  room  of  the  deceased  and  retiring  trustees  ;  and  praying 
that  a  settlement  of  the  trust  funds,  in  strict  conformity  with  the  marriage  contract, 
and  containing  all  the  covenants,  clauses,  powers,  provisoes  and  agreements  usually 
inserted  in  [431]  English  marriage  settlements  of  personal  estate  or  stock,  and 
deemed  necessary  and,  at  the  same  time,  consistent  with  the  substance  of  the 
contract,  might  be  executed  by  the  decree  and  under  the  direction  of  the  Court,  and 
that  new  trustees  might  be  appointed  in  the  room  of  the  deceased  and  retiring 
trustees. 

By  the  decree  at  the  hearing  of  the  cause,  it  was  referred  to  the  Master  to  settle 
and  approve  of  a  proper  settlement  of  the  trust  funds,  according  to  the  law  of  England, 
with  all  usual  and  customary  clauses  and  powers,  the  Master  having  regard  to  the  provisions 
of  the  contract  of  marriage ;  and  the  Master  was  directed  to  appoint  three  new  trustees 
of  the  trust  property. 

The  Master  appointed  three  new  trustees,  and  approved  of  a  settlement  of  the 
trust  funds,  as  directed  by  the  decree. 

The  Defendants  excepted  to  the  report,  first,  because  the  Master  had  inserted  in 
the  settlement  a  power  enabling  the  trustees,  with  the  consent  of  the  husband  and 
wife  during  their  lives  and  of  the  survivor  of  them  during  his  or  her  life,  and,  after 
the  death  of  the  survivor  and  during  the  minorities  of  the  children  of  the  mariiage, 
at  their  own  discretion,  to  sell  the  trust  funds  or  any  part  thereof,  and  invest  the 
proceeds  in  the  public  stocks  of  England  or  France,  or  upon  real  securities  in  Great 
Britain  or  Ireland,  at  interest,  by  way  of  mortgage;  and,  secondly,  because  the  Master 
had  inserted  in  the  settlement  a  power  (which  was  in  the  usual  form)  for  the  appoint- 
ment of  new  trustees  from  time  to  time. 

Mr.  G.  Richards  and  Mr.  Roundell  Palmer,  for  the  Defendants,  said,  in  support 
of  the  first  exception,  that  [432]  the  decree  expressly  directed  the  Master,  in  approv- 
ing of  the  settlement,  to  have  regard  to  the  provisions  of  the  marriage  contract ;  that 
by  that  contract  the  marriage  portions  were  to  be  invested  in  the  English  and  French 
funds,  and  no  power  was  given  to  the  trustees  to  invest  them  in  any  other  securities ; 
consequently  the  Master  ought  not  to  have  authorized  the  trustees  to  invest  the 
portions  in  real  securities. 

In  support  of  the  second  exception,  they  referred  to  Bayley  v.  Mansell  (4  Madd. 
226),  where,  on  a  bill  filed  for  the  appointment  of  new  trustees.  Sir  John  Leach,  Vice- 
Chancellor,  would  not  allow  a  clause  to  be  inserted  authorizing  the  appointment  of 
new  trustees  as  often  as  should  be  necessary ;  on  the  ground  that  there  was  no  pro- 
vision to  that  eft'eet  in  the  trust  deed  ;  and  they  distinguished  this  case  from  Lindoiv 
V.  Fleetivood  (ante,  vol.  vi.  p.  1-52)  on  the  ground  that  there  the  will,  in  pursuance  of 
which  the  settlement  was  rtiade,  directed  all  proper  and  reasonable  powers  to  be 
inserted  in  the  settlement ;  but  the  marriage  contract  in  this  case  contained  no  such 
direction. 

Mr.  Bethell  and  Mr.  Addis,  in  support  of  the  report,  said  that  the  parties  to  the 
marriage  articles  contracted  with  special  reference  to  the  laws  of  England  ;  for  the 
articles  expressed  that  the  parties  "  were  desirous  that,  under  the  laws  of  England, 
the  agreement  should  be  regulated,  made  binding  and  carried  into  full  and  complete 
effect ; "  and  the  aiticles  mentioned  that  part  of  the  funds  intended  to  be  settled  was 
then  in  England,  and  shewed  that  the  parties  contemplated  that  the  greater  part  of 
those  funds  would  be  in  England  ;  Hill  v.  Hill  (6  Sim.  136  ;  see  judgment) ;  in  which 
case  the  Court  drew  a  distinction  [433]  between  inserting  in  a  settlement  powers  for 
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the  management  and  better  enjoyment  of  the  settled  property  (which  are  beneficial 
to  all  the  parties),  and  powers  which  confer  personal  privileges  on  particular  parties  ; 
that  the  powers  in  question  in  the  present  case  were  merely  powers  for  the  manat^e- 
ment  of  the  trust  property  ;  that  Bai/lei/  v.  Mansell  was  not  in  point ;  foi;  there  tlie 
Court  was  not  dealing  with  an  executory  contract,  as  it  was  in  the  present  case  ;  that  the 
decree  directed  the  Master  to  approve  of  a  settlement,  with  all  usual  and  customary 
clauses  and  powers  ;  and  powers  to  appoint  new  trustees  and  to  invest  the  trust  funds 
in  real  securities  were  usual  and  customary  ;  therefore  the  Master,  in  approving  of 
the  settlement,  had  done  nothing  more  than  follow  the  decree.(l) 

The  Vice-Chanxellor  [Sir  L.  Shadwell].  I  am  as  much  bound  by  my  own 
decree  as  if  it  had  been  the  decree  of  another  Judge ;  and,  therefore,  I  must  proceed 
to  consider  this  question  on  the  footing  solely  of  the  language  of  the  decree. 

Now  that  decree  has  referred  it  to  the  Master  to  approve  of  a  settlement  with  all 
usual  and  customary  clauses  and  powers,  the  Master  having  regard  to  the  provisions 
of  the  contract  of  marriage  ;  by  which  I  understand  that  there  were  to  be  inserted  in 
the  settlement  all  clauses  and  powers  which  are  usual  and  customary  ;  but  they  were 
to  be  determined  with  this  sort  of  regard  to  the  contract,  namely,  that  any  clause  or 
power  which  is  expressly  excluded  by  the  contract,  [434]  although  it  be  a  usual  and 
customary  one,  is  not  to  be  inserted  ;  but  if  it  was  consistent  with  the  contract,  then 
it  was  to  be  inserted. 

I  will  consider  first  of  all  the  important  one,  namely,  that  one  which  authorizes 
the  change  of  securities.  Now,  I  should  say,  in  the  first  instance,  that  a  clause  autho- 
rizing the  change  of  securities  is  usual  and  customary,  and  is  usual  and  customary 
only  because  it  is  found  to  be  of  the  greatest  possible  convenience  to  parties.  Then 
the  question  is  whether  there  is  anything  on  the  face  of  this  contract  which  excludes 
this  usual  and  customary  clause  ?  Now  it  is  certainly  true  that  the  parties  have,  in 
the  first  instance,  pointed  out  as  the  mode  of  investment  the  English  and  French 
funds.  The  expression  is  "the  English  and  French  funds,"  by  which  they  mean  the 
English  or  French  funds.  But,  upon  reading  over  the  very  words  of  the  contract,  it 
seems  to  me  that  the  parties  themselves  have  expressly  supposed  that  a  portion  of 
the  fund  might  have  come  out  of  the  English  or  French  funds,  and  been  otherwise 
invested  ;  because  there  is  this  direction,  "  that  if  at  any  time  the  £-5000  should 
become  disposable  out  of  trade  in  which  they  are  now  embarked,  the  same  shall  forth- 
with be  invested  in  the  aforesaid  funds,  and  go  in  augmentation  of  the  above  capital, 
which,  on  no  account  or  emergency  whatever,  shall  be  alienated,  diverted  or  mort- 
gaged." Therefore  we  find  that  the  parties  themselves  contemplated  the  event  that 
a  portion  of  this  capital  might  be  alienated,  diverted  or  mortgaged.  How  then  am  I 
to  say,  though  they  in  the  first  instance  referred  generally  to  the  French  or  English 
funds,  that  they  have  not  also  referred  to  some  other  disposition  of  the  property  than 
in  the  French  or  English  funds  ;  and,  in  my  opinion,  if  you  minutely  consider  the 
language  [435]  of  every  sentence  in  the  contract,  you  do  find  that  the  parties  did 
contemplate  some  other'  investment  than  merely  the  French  or  English  funds.  The 
consequence  is  that  the  insertion  of  the  clause  authorizing  the  change  of  securities  is 
right. 

Then,  with  respect  to  the  power  to  appoint  new  trustees.  Upon  the  face  of  the 
decree  it  appears  that  two  of  the  original  trustees  are  dead  and  that  another  of  them 
is  desirous  to  retire  from  the  trust :  and  the  decree  refers  it  to  the  Master  to  appoint 
three  proper  persons  to  be  trustees  of  the  trust  property  in  their  room.  And  it 
appears  to  me  that,  as  the  Court  has  thus  sanctioned  the  appointment  of  new  trustees 
in  lieu  of  the  two  who  are  dead  (a  matter  that  could  not  be  avoided),  and  in  lieu  of 
one  whom  the  Court  allows,  at  his  own  request,  to  retire,  the  Court  can  sanction  the 
appointment  of  trustees  in  future  cases  where  it  may  be  necessary.  Therefore,  no 
question  being  raised  before  me  about  the  particular  language  in  which  the  power  to 
appoint  new  trustees  is  couched,  mv  opinion  is  that  the  Master's  report  is  right. 

I  rather  think  the  word   ought  to  be    Government  instead  of   public  securities; 


(1)  See  In  the  Matter  of  52  Geo.  3,  c.  101,  ante,  p.  262.     The  reporter  has  been 
informed  that  the  name  of  the  Petitioner  in  that  case  was  Tittlewell. 
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because  this  Court  does  not  allow  property  to  be  invested  in  public  securities  which 
are  not  Government  securities. 

[436]     Bruin  v.  Knott.     Jan.  22,  24,  Feb.  9,  1842 ;  March  18,  20,  21,  29,  1843. 

[S.  C.  on  appeal,  1  Ph.  572 ;  41  E.  R.  750  (with  note).] 

Custom  of  London.     Orphanage  Part.     Survivaiship.     Evidence. 
Certificate.     Infant.     Maintenance. 

By  the  custom  of  London,  if  a  freeman  dies  intestate  leaving  several  children,  and  one 
of  them  dies  an  infant,  his  orphanage  share  survives  to  his  brothers  and  sisters,  and 
if  another  child  dies  an  infant,  his  accrued  as  well  as  his  original  share  survives  in 
like  manner :  and  the  accumulations  accompany  the  shares  from  which  they  arose. 

A  book  produced  from  the  muniment-room  of  the  Corporation  of  London  was  held  to 
be  receivable  as  evidence  of  the  custom. 

If  the  Lord  Mayor  and  aldermen  have  once  certified  as  to  the  custom  of  London,  the 
certificate  is  conclusive ;  and  the  Court  never  refers  the  same  question  a  second 
time. 

A  freeman  of  London  died  intestate,  leaving  an  infant  son  who,  on  his  father's  death, 
became  entitled  to  his  orphanage  share  of  his  father's  personal  estate,  and  also  to 
other  property.  The  infant  was  maintained  by  his  mother  from  his  father's  death 
until  his  own  death.  Held,  that  the  mother  was  not  merely  entitled  to  be  repaid 
what  she  had  expended  in  the  infant's  maintenance,  but  to  have  a  liberal  allowance 
made  to  her,  having  regard  to  the  whole  of  the  infant's  property  ;  and  that  the 
amount  was  not  to  be  paid  out  of  the  orphanage  share  and  the  infant's  other 
property,  but  wholly  out  of  the  former ;  that  arrangement  being  most  for  the 
infant's  benefit. 

Li  October  1823  Joseph  Aldridge,  a  citizen  of  London,  died  intestate,  leaving  the 
Defendant  Ann  (who  afterwards  married  the  Defendant  Knott)  his  widow,  and  two 
infant  children  by  her,  named  Joseph  and  Elizabeth,  and  the  Plaintiff  Sarah,  the  wife 
of  the  Plaintiff  George  Bruin,  his  only  child  by  a  former  wife,  him  surviving. 
Shortly  after  his  death  his  widow  took  out  administration  to  him ;  and,  out  of  his 
personal  estate,  paid  his  debts  and  funeral  expenses,  and  retained  her  widow's  apparel 
and  the  furniture  of  her  bedchamber ;  and  the  balance  which  remained  in  her  hands, 
and  which  was  of  very  large  amount,  became  distributable,  according  to  the  custom  of 
London,  as  follows  :  one-third  to  her  as  the  intestate's  widow,  another  third  to  her  as 
administratrix,  and  the  remaining  third  amongst  the  three  children  in  equal  shares ; 
but  the  shares  of  the  two  youngest  children  did  not,  as  the  bill  alleged,  vest  absolutely 
in  them  by  reason  of  their  being  infants.(l)     Ann  Knott  paid  [437]  Sarah  Bruin's 

(1)  The  following  is  an  extract  from  Toller  on  Executors,  pp.  389  and  393, 
relative  to  the  custom  of  London  : — "  If  a  freeman  of  the  city  .'die  leaving  a  widow  and 
children,  his  personal  property,  after  deducting  her  apparel  and  the  furniture  of  her 
bedchamber,  is  divided  into  three  equal  parts,  one  of  which  belongs  to  the  widow, 
another  to  the  children,  and  the  third  to  the  administrator  in  that  character.  The 
portion  of  the  administrator  is  styled,  in  law,  the  dead  man's  part ;  because,  formerly, 
the  Ordinary,  or  his  grantee,  was  to  dispose  of  it  in  masses  for  the  deceased's  soul. 
But,  after  the  disuse  of  this  piactice,  the  administrator  was  wont  to  apply  it  for  his 
own  benefit ;  till  the  Legislature,  by  the  stat.  1  Jac.  2d,  c.  17,  declared  that  it  should 
be  subject  to  the  law  of  distributions.  ...  If  a  freeman  leave  several  children,  the 
share  or  the  orphanage  part  of  any  one  of  them  is  not  vested  in  him  by  the  custom 
till  the  age  of  21  ;  after  which  period,  but  not  before,  he  may  dispose  of  it  by  will,  or, 
in  case  of  his  dying  intestate,  it  shall  be  distributed  pursuant  to  the  statute.  If  he 
die  under  that  age,  whether  sole  or  married,  his  share  shall  survive  to  the  others." 
The  learned  author  then  states  a  proposition  which,  though  warranted  by  the 
authority  to  which  he  refers,  the  above  report  shews  to  be  untenable.     He  says : 


12  SIM.  438.  BRUIN   V.    KNOTT  1201 

share  of  the  orphanage  part  (that  is,  one-third  of  a  third  of  the  intestate's  residuary 
estate)  to  Sarah  Bruin  and  her  husband  ;  and  she  invested  the  remaining  two-thirds 
in  the  purchase  of  stock,  on  account  of  the  two  infants  Elizabeth  and  Joseph  ;  and 
she  received  and  accumulated  the  dividends  of  the  stock  so  purchased. 

Elizabeth  died  on  the  26th  of  May  1829,  an  infant:  and  her  mother  took  out 
administration  to  her.     Joseph  also  died,  an  infant,  on  the  24rth  of  February  1837. 

The  bill  alleged  that,  on  Elizabeth's  death,  one  moiety  of  her  share  of  the 
orphanage  part  and  of  the  accumulations  thereon  survived,  by  the  custom,  to  Sarah 
Bruin,  and  that  the  other  moiety  survived  to  Joseph  :  and  that,  on  Joseph's  death, 
his  original  share  of  the  orphanage  part,  and  also  that  moietij  of  Elizabeth's  share  which 
suri-ired  to  him  on  Elizabeth's  death,  survived,  bij  the  [438]  custom,  to  Sarah  Bruin,  together 
with  the  accumulations  thereon  :  that  the  Defendants  pretended  that  the  last-mentioned 
moiety  of  Elizabeth's  share  and  of  the  accumulations  thereon  vested,  on  her  decease, 
in  Joseph,  ahsolutehj,  and  was  no  longer  subject  to  the  custom;  and  that  Joseph,  being  18 
years  of  age,  had  made  a  will  and  bequeathed  the  whole  of  his  property  to  his  mother. 
The  bill  prayed,  amongst  other  things,  that  Sarah  Bruin  might  be  declared  entitled 
to  Joseph's  original  share  of  the  orphanage  part  and  the  accumulations  thereon,  and 
also  to  that  moiety  of  Elizabeth's  share  of  the  orphanage  part  which,  on  her  death, 
survived  to  Joseph,  and  also  to  the  accumulations  thereon.(l) 

Mr.  Boteler  and  Mr.  Parry,  for  the  Plaintiifs.  There  is  an  Anonymous  case  (Pree. 
Ch.  537)  said  to  have  occurred  in  Michaelmas  term  1720,  in  which  it  is  stated  that 
two  cases  were  cited,  Ambrose  v.  Ambrose  and  Rawlinson  v.  RawHnson,  where  it  had 
been  certified  to  be  the  custom  of  London,  and  was  accordingly  decreed  by  the  Lord 
Chancellors  Harcourt  and  Cowper,  successively,  that,  if  a  city  orphan  dies  before  21, 
the  survivorship  holds  only  as  to  the  orphanage  part  belonging  to  himself  ;  for  that,  if 
he  had,  by  survivorship,  the  part  of  any  other  of  his  brothers  or  sisters,  that  should  go 
according  to  the  Statute  of  Distributions.  That  report,  however,  must  be  erroneous ; 
for  search  has  been  made,  and  the  only  case  relating  to  the  custom  of  London  [439] 
which  occurred  in  Michaelmas  term  1720  is  Knipe  v.  Fale  (Reg.  Lib.  A.  1720,  fo.  63  ; 
see  also  Viner's  Abridgment,  8vo.  edit.  p.  213,  tit.  Custom  of  London) ;  and,  in  that 
case,  no  question  as  to  the  survivorship  of  a  survived  share  of  the  orphanage  part 
could  have  arisen  :  for  there  Thomas  Draper,  a  freeman  of  London,  died  intestate, 
leaving  a  widow  and  three  children,  John,  Burgis  and  Mary,  surviving.  John 
attained  21  and  died,  having  appointed  Richard  Cole  his  executor ;  then  Mary  died 
an  infant ;  and  the  Court  declared  that  the  Defendant  Burgis,  and  John  and  Mary 
Draper  had,  each  of  them,  by  the  custom  of  London,  a  right  to  one-third  of  a  third  of 
the  late  father's  estate  :  and  that,  John  being  dead,  the  Defendant  Cole,  as  his 
executor,  was  become  entitled  to  his  share  ;  and  that  Mary  also  being  dead,  and  dying 
before  she  attained  her  age  of  21,  the  Defendant  Burgis  became  entitled,  by  the 
custom,  to  her  share,  by  survivorship.  As,  therefore,  one  only  of  the  children  died 
under  age,  no  question  as  to  the  survivorship  of  the  share  of  a  predeceased  child  could 
have  arisen  in  that  case. 

Search  also  has  been  made,  both  in  the  Report  Office  of  this  Court  and  in  the 
office  of  the  town  clerk  of  the  city,  for  the  cases  of  Ambrose  v.  Ambrose  and  Rawlin- 
son V.  Rawlinsm ;  but  no  certificate  as  to  the  custom  of  London  could  be  found  in 
either  of  those  cases.     Indeed  no  question  as  to  the  custom  arose  in  either  of  them. 

It  appears,  from  the  entry  of  Ambrose  v.  Ambrose  in  Reg.  Lib.  (A.  1715,  fo.  514) 
that  Jonathan  Ambrose,  a  freeman  of  London,  died  intestate  in  1699,  seised  of  real 
estate  and  possessed  of  personal  estate,  and  that  he  left  a  widow  who  took  out 
administration  to  him,  and  three  infant  [440]  daughters,  Elizabeth,  Thomasin  and 

"  But  the  survivorship  of  the  orphanage  part  holds  only  as  to  the  orphanage  part 
belonging  to  the  deceased  himself  ;  for,  if  he  had,  by  survivorship,  the  part  of  any  of 
his  brothers  or  sisters,  that  shall  go  according  to  the  statute." 

Mr.  Williams,  too,  in  his  valuable  work,  lays  down  the  same  proposition,  and 
refers  to  the  same  authority  in  support  of  it.  See  Treat,  on  Executors,  vol.  2, 
D  955. 

(1)  It  will  be  seen  from  the  above  statement  that  the  question  in  the  cause  was, 
shortly,  this  :  whether  a  share  of  the  orphanage  part  survives  more  than  once. 
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Theodosia,  his  only  children  him  surviving.  In  February  1 700  Theodosia  died  an  infant 
of  about  two  years  of  age;  and  in  May  1714  Elizabeth  married  Thomas  Ambrose: 
and  they  filed  a  bill  against  the  widow  and  Thomasin  and  certain  other  persons, 
praying  that  the  Plaintiffs  might  have  satisfaction  in  respect  of  the  intestate's 
personal  estate,  and  have  a  conveyance  of  such. part  of  his  real  estates  as  the  Plaintiff, 
Elizabeth,  should  appear  to  be  entitled  to.  The  cause  was  heard  on  the  29th  of  June 
1716  ;  and  the  Court,  after  decreeing  an  account  to  be  taken  of  the  personal  estate 
and  of  the  rents  and  profits  of  the  real  estate  received  by  the  widow,  ordered  the 
personal  estate,  after  allowing  for  the  intestate's  debts  and  funeral  expenses  and  for 
the  widow's  chamber  and  paraphernalia,  to  be  divided  into  thirds,  and  that  one-third 
should  be  retained  by  the  widow  for  her  own  use,  that  another  third  should  go  to  the 
Plaintiff,  Elizabeth,  and  her  two  sisters,  Thomasin  and  Theodosia  deceased,  and  that 
the  remaining  third  should  go  according  to  the  Statute  of  Distributions  ;  and  that  the 
widow  should  have  a  liberal  allowance  out  of  the  children's  parts  for  their  mainten- 
ance and  education  :  and  the  Court  declared  that  the  share  which,  by  the  custom  of 
London,  belonged  to  Theodosia,  ought  to  be  divided  between  the  Plaintiff,  Elizabeth, 
and  her  sister,  the  Defendant  Thomasin. 

In  Eawlinson  v.  liawlinson  (Reg.  Lib.  B.  1713,  fo.  329)  Sir  Thomas  Rawlinson,  by 
his  will,  disposed  of  his  real  and  personal  estate  for  the  benefit  of  his  widow  and 
children.  He  died  in  1706,  leaving  his  widow  and  nine  children  surviving.  All  of 
them,  except  Thomas  the  eldest,  were  infants.  In  [441]  1713  the  bill  was  filed  by 
the  younger  children  against  their  elder  brother  and  their  mother  and  other  parties, 
praying  that  the  Defendants  who  had  possessed  themselves  of  any  part  of  the 
testator's  estate  might  account  for  the  same,  and  that  the  shares  of  it  which  should 
appear  to  belong  to  the  Plaintiffs  might  be  placed  out  at  interest  for  their  benefit. 
Thomas,  the  eldest  child,  elected  to  take  his  share  of  his  father's  personal  estate 
according  to  the  custom  of  London  and  not  according  to  the  will  ;(1)  and  his  share, 
according  to  the  custom,  was  ordered  to  be  paid  to  him ;  but,  it  being  more  beneficial 
to  his  brothers  and  sisters  to  take  according  to  the  will,  the  shares  to  which  they 
were  entitled  under  the  will  were  ordered  to  be  placed  out  on  securities  for  their 
benefit  until  they  should  attain  21. 

In  Burn's  Ecclesiastical  Law  (2)  the  Anonymous  case  in  Precedents  in  Chancery  is 
mentioned  as  Mereweather  v.  Hester ;  but  it  appears,  from  an  extract  of  that  case  which 
we  have  procured  from  the  registrar's  book  (Reg.  Lib.  B.  1718,  fo.  333),  [442]  that 
Jonathan  Leigh,  the  freeman  in  that  case,  left  no  widow  and  only  one  child  ;  and 
therefore  no  question  as  to  the  survivorship  of  a  share  of  the  orphanage  part  could 
arise  in  that  case.  We  submit  that  we  have  now  shewn  clearly  that  neither  the  case 
in  Precedents  in  Chancery  nor  either  of  the  cases  referred  to  in  it  are  any  authority 
foi'  the  proposition  which  they  have  been  hitherto  considered  to  establish. 

We  now  come  to  those  cases  which  prove  the  custom  to  be  as  we  contend  for. 

The  first  case  is  JVilcocks  v.  IFikocks.{3)  There  John  Wilcocks,  a  freeman  of 
London,  died  intestate  in  September  1697,  leaving  six  infant  children,  Joseph, 
Elizabeth,  Rebecca,  John,  Jane  and  Bridget.  John  died  an  infant  and  then  Elizabeth 
died,  also  an  infant :  and  the  Court  first  ordered  one-third  of  their  father's  clear 
personal  estate  to  be  distributed  amongst  all  the  children  in  equal  sixth  parts,  as  their 

(1)  Until  the  11th  Geo.  1,  c.  18,  was  passed,  freemen  of  London  could  not  dispose, 
by  will,  of  the  whole  of  their  personal  estate,  unless  they  died  without  leaving  either 
wife  or  child.  Sir  Thomas  Rawlinson  died  in  1708,  and  the  suit  was  heard  in  1713 
(12th  Anne).  Thomas  Rawlinson,  the  son,  said  in  his  answer  that  he  was  advised 
that  Sir  Thomas,  being  a  freeman  of  London,  could  not,  by  his  will,  bar  him  (the 
Defendant)  of  a  share  of  one  moiety  of  his  personal  estate  in  equal  degree  to  the  rest 
of  his  children  :  for  that  Lady  Rawlinson  (Sir  Thomas's  widow)  was,  by  marriage 
settlement,  barred  of  her  customary  part  of  the  personal  estate  ;  and  that  the  same 
ought  to  be  divided  into  two  moieties,  and  he  ought  to  have  his  share  of  one  moiety, 
according  to  the  custom  of  the  city. 

(2)  Vol.  4,  p.  573,  9th  edit.  tit.  Wills ;  Distribution  according  to  the  custom  of 
London. 

(3)  2  Vern.  558.     Entered  in  Reg.  Lib.  as  Wilcocks  v.  Mayne,  B.  1705,  fo.  507. 
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orphanage  parts :  it  next  ordered  John's  sixth  to  be  distributed  amongst  his  five 
brothers  and  sisters,  including  Elizabeth  :  and  it  then  declared  that  Elizabeth's  share, 
as  an  orphan  of  the  City  of  London,  of  her  father's  estate,  and  her  share  of  her  brother 
John's  orphan  share  thereof,  aught  to  be  equally  dirided  and  distributed  amongst  her  surviving 
brothers  and  si<ters ;  and  they  being  still  under  age,  it  was  referred  to  the  Master  to 
settle  a  suitable  sum  for  their  maintenance,  which  was  to  be  paid  out  of  the  interest 
of  their  respective  shares  and  estates. 

In  Herrey  v.  Desbouverie  (Ca.  temp.  Talbot,  130)  Lord  Talbot,  C,  lays  it  down  that 
neither  the  freeman  nor  the  orphan  can  [443]  devise  against  the  custom  ;  nor  can 
they,  any  more,  devise  what  accrued  by  survivorship  than  the  original  share. 

The  next  case  is  Jesson  v.  Essingtan,  which  is  reported,  but  not  upon  the  present 
question,  in  Free.  Ch.  207.  There  Abraham  Jesson,  a  freeman  of  London,  died  in 
August  1680,  leaving  a  widow  and  five  infant  children,  and  having  made  a  will  of 
which  his  widow,  who  afterwards  married  the  Defendant  Essington,  was  the  executrix. 
Two  of  the  children,  Mary  and  Sarah,  died  infants;  and  the  bill  was  filed  by  the 
three  survivors  for  an  account  of  their  late  father's  estate.  On  the  21st  of  March 
1701  the  Master  reported  a  certain  sum,  being  the  amount  of  one-third  of  the  deceased's 
personal  estate  and  of  an  accumulation  of  interest  thereon,  after  deducting  certain 
sums  for  the  maintenance  and  funerals  of  Mary  and  Sarah,  to  belong  to  the  Plaintiffs,  the 
three  surviving  children.  The  Defendant  Essington  excepted  to  the  report ;  and,  on 
the  exceptions  coming  on  to  be  argued  on  the  13th  of  November  1702,  "the  matter 
of  the  Defendant's  2d,  3d  and  4th  exceptions  being  touching  the  dispositions  of  the 
shares  of  the  personal  estate  of  the  Plaintiffs'  late  father  (who  was  a  citizen  and  free- 
man of  London)  which  belonged  to  Mary  and  Sarah  Jesson,  the  Plaintiffs' sisters,  who 
died  intestate  after  their  said  father's  death  and  in  the  life  of  their  mother,"  the  Lord 
Keeper  ordered  that  the  Lord  Mayor  and  Court  of  Aldermen  should  certify  what  was 
the  custom  of  the  city  in  relation  to  the  shares  of  the  testator's  estate  that  were  due 
to  the  deceased  orphans  ;.  and  his  Lordship  reserved  his  decision  upon  the  2d,  3d  and 
4th  exceptions  until  after  the  certificate  should  have  been  made.  On  the  18th  of 
February  1703  the  Lord  Mayor  and  Court  of  [444]  Aldermen  certified  that,  if  a  free- 
man of  London  died  leaving  a  widow  and  several  children  unpreferred  by  their  father 
in  his  lifetime,  one-third  of  his  personal  estate  (his  debts  and  funeral  charges  being 
first  deducted)  belonged  to  such  children  equally  ;  and  that,  if  any  such  orphan,  being 
a  male,  happened  to  die  under  21,  or,  being  a  female,  under  that  age  and  unmarried, 
the  share  of  such  male  or  female  so  dying  belonged  to  the  surviving  orphan  or  orphans, 
as  part  of  the  customary  or  orphanage  part  of  the  personal  estate  of  their  father 
deceased  ;  whereof  such  "father  or  orphan  so  dying  had  no  power  of  disposal,  by  will 
or  otherwise,  contrary  to  the  custom.  AVhereupon  and  upon  hearing  what  was  alleged 
by  both  sides,  the  Lord  Keeper,  on  the  9th  of  March  1703,  overruled  the  exceptions 
on  which  he  had  reserved  his  judgment.(l) 

The  last  case  is  that  of  Thomas  Ash,  which  is  contained  in  a  book  produced  by 
one  of  our  witnesses  from  the  muniment-room  of  the  Corporation  of  London. 

Mr.  G.  Richards,  for  the  Defendants.  We  object  to  that  book  ;  it  has  no  heading 
at  all,  and  there  is  nothing  to  shew  that  it  is  connected  with  the  Orphans'  Court.  Its 
contents  might  be  evidence  against  the  Corporation  of  London,  but  they  cannot  be 
evidence  against  a  stranger. 

[445]  Mr.  Boteler,  in  answer  to  the  objection,  cited  Stead  v.  Heatm  (4  T.  K.  669). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  witness  by  whom  the  book  is 
produced  says  that  it  is  kept  in  the  muniment  room  of  the  Corporation  of  London 
under  the  custody  of  the  town  clerk.  Now  the  Lord  Mayor  and  Aldermen  constitute 
the  Orphans'  Court,  and  the  town  clerk  is  the  officer  of  the  Lord  Mayor  and  Aldermen  : 
and,  if  the  book  shews  how  the  Court  has  managed  the  estates  of  orphans  for  a  long 
series  of  years,  I  should  rather  think  that  the  course  of  practice  which  may  be  deduced 

(1)  Reg  Lib  A.  1702,  fo.  117.     A  book  also  was  produced,  from  the  muniment- 
room  of  the  Corporation  of  London,  in  which  Jesson  v.  Essington  was  twice  entered 
It  contained  records  of  the  proceedings  of  the  Orphans'  Court,  and  was  intituled 
"Repertory,  temp.  Dashwood,  Mayor."     The  production  of  it  was  objected  to  by  the 
Defendant's  counsel ;  but  the  objection  was  withdrawn. 
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from  that  book  must  be  taken  as  the  law  of  the  Court.  At  present,  however,  I  know 
nothing  about  the  contents  of  the  book ;  and,  before  I  decide  as  to  its  admissibility, 
I  must  have  an  opportunity  of  looking  into  it,  in  order  to  see  what  it  contains.  But 
what  strikes  me  at  present  is  that  this  book,  being  found  in  the  repositories  of  the 
Corporation  of  London,  would  be  evidence  of  the  course  of  dealing  with  the  estates  of 
orphans,  which  has  been  adopted  by  that  portion  of  the  corporation  which  constitutes 
the  Orphans'  Court.  I  reserve,  however,  my  decision  upon  the  point ;  but,  in  the 
meantime,  the  book  may  be  read  de  bene  esse. 

Mr.  Boteler  then  read  from  the  book  :  "  An  account  of  the  estate  of  Thomas  Ash, 
late  citizen  and  goldsmith  of  London,  deceased  ; "  one-third  of  which,  after  making 
certain  deductions  for  the  deceased's  debts  and  funeral  and  for  the  widow's  chamber, 
amounted  to  £85,  9s.  6|d.,  "  which  said  sum  is,  by  the  custom,  to  be  equally  divided 
between  eight  children,  Thomas,  Joseph,  Elizabeth,  [446]  Ann,  Margaret,  James, 
Mary  and  Elizabeth,  orphans,  which  maketh,  to  every  of  them  thereof,  £10,  13s.  8|-d. 
Mem :  That  Mary  and  Elizabeth,  two  of  the  said  orphans,  who  were  posthumous,  are 
lately  deceased ;  for  whom  was  paid  and  expended,  for  physic  and  medicines  during 
their  sickness,  £1,  3s.  lid. ;  which  being  deducted  out  of  their  customary  parts  afore- 
said amounting  to  £21,  7s.  4W.,  there  remains  £20,  3s.  5id.  ;  which,  by  the  custom,  belo-ngs 
to  the  said  six  surviving  children,  and  maketh  to  every  of  them  thereof,  £3,  7s.  3d." 

Mr.  G.  Richards,  Mr.  James  Russell  and  Mr.  Collins,  for  the  Defendants,  contended 
that  the  cases  which  had  been  brought  forward  by  the  Plaintiffs'  counsel  did  not 
establish  the  point  in  support  of  which  they  had  been  adduced,  namely,  that  a  share 
of  the  orphanage  part  which  had  once  survived  was  subject,  by  the  custom,  to  survive 
a  second  time ;  but  that  they  proved  merely  that  an  original  share  would  survive, 
which  was  not  disputed  :  and  they  relied  on  the  Annnyiiious  case  in  Precedents 
in  Chancery  :  and  Coomes  v.  Filing  (3  Atk.  676) ;  Withill  v.  Phelps  (Prec.  Cha.  32.5) ; 
Lewin  v.  Leivin  (3  P.  W.  15) ;  Blunden  v.  Barker  (1  P.  W.  634) ;  Onslow  v.  Onslow  {ante, 
vol.  i.  p.  18) ;  Fouke  v.  Lewen  (1  Vern  88 ;  and  4  Burn's  Eccl.  Law,  573) ;  Mereweather 
V.  Hester  (1  Vin.  209,  pi.  18). 

The  Vice-Chancellor  [Sir  L.  Shadwell].  Before  I  pronounce  my  judgment  I 
shall  look  at  all  the  cases  that  have  been  extracted  from  the  registrar's  book,  and  con- 
sider them  attentively  ;  for  I  have  not  [447]  been  able  to  do  so  during  the  argument : 
and  I  consider  myself  at  liberty  to  look  at  AsKs  case,  on  the  ground  that  the  book  in 
which  it  is  contained  shews  how  the  Orphans'  Court  has,  from  time  to  time,  dealt 
with  the  estates  of  orphans.  That  is  the  point  of  view  in  which  I  consider  the  book. 
It  is  very  probable,  if  I  were  to  refer  the  question  in  this  cause  to  the  Lord  Mayor 
and  Aldermen,  in  order  that  they  might  certify  what  the  custom  is.  they  would  look 
into  that  book  and  be  guided  by  its  contents  in  coming  to  a  conclusion  upon  the 
point :  and  it  seems  to  me  not  to  be  unreasonable  that  they  should  be  so  guided. 

Feb.  9.  The  Vice-Chancellor.  In  this  case  of  Bmin  v.  Knott  the  question  that 
I  have  to  decide  is  whether,  having  regard  to  what  is  to  be  found  in  the  printed  cases, 
and  to  what  is  to  be  deduced  from  the  decrees  and  orders  with  which  I  have  been 
furnished  from  the  registrar's  book,  it  is  so  perfectly  clear  that  a  survived  orphanage 
share,  with  its  accumulations,  is  subject  to  the  custom  of  London,  that  it  would 
be  unnecessary  or  unfit  to  require  a  certificate  from  the  Court  of  the  Lord  Mayor  and 
Aldermen  upon  the  point. 

First,  with  respect  to  the  printed  cases,  the  law  seems  to  stand  in  this  way. 
According  to  the  Anonymous  case  in  Precedents  in  Chancery,  p.  537,  it  was  held  by 
Lord  Chancellors  Harcourt  and  Cowper,  successively,  that  if  a  child  of  a  freeman  had, 
by  survivorship,  the  part  of  any  of  his  brothers  or  sisters,  that  should  go  according 
to  the  Statute  of  Distributions,  and  not  according  to  the  custom. 

[448]  In  the  case  which  is  found  in  Burn's  Ecclesiastical  Law,  the  law  is  stated 
according  to  what  is  laid  down  in  the  case  in  Precedents  in  Chancery,  namely,  that 
the  accrued  orphanage  share  shall  go  according  to  the  Statute  of  Distributions. 

In  Coomes  Y.  Filing  Lord  Chancellor  Hardwicke  thought  that  the  expenses  of  the 
funeral  of  an  infant  orphan  ought  to  come  out  of  the  orphan's  customary  share.  Now, 
that  always  appeared  to  me  to  be  inconsistent  with  the  survivorship  of  the  whole  of 
the  infant's  share  to  the  other  children  ;  because,  though  it  will  be  found  that  it  has 
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been  the  practice  to  allow  maintenance  out  of  the  orphanage  share,  that  is  nothing 
more  than  an  application  by  one  of  the  joint-tenants  of  the  fund  of  a  part,  not 
exceeding  his  own  share,  for  his  own  benefit :  but,  inasmuch  as  the  survivorship,' if  it 
takes  eflfect  at  all,  takes  effect  immediately  at  the  death,  and  the  funeral  Ukes  'place 
after  the  death,  the  application  of  a  part  of  that  survived  share  towards  the  expenses 
of  the  funeral  is  inconsistent  with  the  survivorship  :  it  eats  into  the  survivorship  and 
diminishes  the  right  of  survivorship. 

On  the  other  side  there  is  the  case  of  Hervey  v.  Sir  Edward  Desbouverie ;  where 
Lord  Talbot  held  it  to  be  clear  that  neither  the  freeman  nor  the  orphan  could  devise 
what  accrued  by  survivorship.  That  is  stated  very  clearly  by  him  ;  but  it  does  not 
seem  to  me  to  go  to  the  point ;  because  the  point  now  before  me  is  as  to  the  accruer 
of  a  survived  share. 

I  have  read  through  all  the  copies  of  decrees  and  orders  which  were  referred  to 
in  the  course  of  the  argu-[449]-meiit ;  but  it  is  impossible  to  understand  what  was 
done  in  those  cases  without  stating  the  circumstances  of  each.  The  first  is  Jesaon  v. 
Esgingtan.  There  the  freeman  of  the  City  of  London  was  Abraham  Jesson.  He  died 
leaving  a  wife,  Elizabeth,  who,  after  his  death,  married  the  Defendant  Essington. 
Abraham  Jesson  left  five  children,  namely,  Abraham,  Eliza,  Mary,  Rebecca  and  Sarah. 
Mary  died  after  her  father,  and  Sarah  also  died  after  her  father  :  and  I  collect,  from 
what  is  to  be  found  in  the  course  of  the  Master's  report,  which  is  a  very  long  one, 
that  Mary  died  before  Sarah  :  and  it  appears  that  the  charges  for  their  funerals,  as 
well  as  the  charges  for  their  maintenance,  were  deducted  out  of  their  shares  ;  and 
that  the  surplus  survived  to  Abraham,  Eliza  and  Rebecca.  Several  exceptions  were 
taken  to  the  report ;  and,  on  the  exceptions  coming  on  to  be  argued,  an  order  was 
made  for  procuring  a  certificate  from  the  City  of  London  ;  and  the  certificate  is  given 
at  length  amongst  the  papers.  The  certificate,  it  should  be  observed,  refers  only  to  the 
survivorship  to  the  children  ;  because  it  was  contended  by  the  Defendant,  Essington, 
who  had  married  the  mother,  that  the  share  did  not  go  to  the  children,  but  went  to 
the  mother  ;  and  it  was  with  reference  to  that  point  that  the  certificate  was  ordered  ; 
and  after  the  return  of  the  certificate  the  Defendant's  exceptions  were  overruled. 
The  certificate  does  not  allude  to  that  part  of  Mary's  share  which  had  survived  to 
Sarah  ;  and,  therefore,  I  infer  that  no  question  was  made  respecting  it. 

Then  the  next  case  is  IVilcocks  v.  Mayne.  There  John,  the  freeman  of  the  City 
of  London,  had  issue  by  his  wife,  Elizabeth,  three  children,  Joseph,  Elizabeth  and 
Rebecca  :  and  he  had,  by  a  second  wife,  Jane,  the  same  number  of  children,  John, 
Jane  and  Bridget.  John  [450]  died  after  his  father  and  before  his  sister  Elizabeth, 
and  under  age  ;  and  then  Elizabeth  died  under  age  ;  and  the  decree  gives  over  to  Jane, 
Bridget,  Joseph  and  Rebecca,  Elizabeth's  original  share  and  also  her  share  of  her 
brother  John's  orphanage  share.  But  then  it  is  to  be  observed  that  nothing  is  said 
about  the  funeral  expenses  of  John  ;  so  that,  in  these  two  cases  that  I  have  mentioned, 
it  certainly  appears  that,  without  question  being  made,  the  accrued  share  was  carried 
over  by  survivorship  :  in  the  one  case  the  funeral  expenses  were  deducted,  and  in  the 
other  case  it  does  not  appear  that  anything  was  said  about  the  funeral  expenses. 

The  next  case  is  Arnhrose  v.  Ambrose.  There  Jonathan,  the  freeman,  died  intestate  ; 
and  he  left  three  children,  namely,  Elizabeth,  who  married  Ambrose,  and  Thoraasin 
and  Theodosia.  The  father  died  in  1699,  and  Theodosia  died  in  1700,  an  infant  and 
unmarried  ;  and  it  was  decreed  that  Theodosia's  orphanage  share  ought  to  be  divided 
between  her  sisters,  Elizabeth  and  Thomasin  :  but  no  question  arose  as  to  the  survived 
share  of  her  orphanage  share. 

The  next  case  is  Rawlinsm  v.  Rawlinson.  There  Sir  Thomas  Rawlinson  died  in 
1706  ;  and  he  had  nine  children  who  survived  him.  But  in  that  case  no  question 
arose  as  to  the  survivorship  of  any  share  of  any  one  child  ;  but  all  that  was  held  was 
that  Thomas,  the  eldest  son,  was  entitled  to  his  orphanage  share  ;  and  as  to  the  others, 
the  Court  determined  that  they  had  a  right  to  elect  to  take  either  according  to  the 
father's  will  or  against  it. 

The  next  case  is  Mereweather  v.  Hester.  That  is  a  very  simple  case ;  because 
Jonathan,  the  freeman,  who  [451]  died  on  the  I7th  of  September  1717,  left  only  one 
child,  Hannah ;  consequently,  no  question  as  to  survivorship  arose  or  could  have 
arisen. 
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Then  the  next  case  is  Knipe  v.  Fale.  There  Thomas  Draper  had  a  first  wife,  by 
whom  he  had  two  children,  namely,  Burgis  and  John  ;  and  he  had  a  second  wife,  Mary, 
who  became  his  administratrix  ;  and  by  her  he  had  a  child,  Mary.  He  died  in 
1704,  leaving  all  the  children  infants.  Then  it  appears  that  John  attained  his  age  of  21 
years  and  died,  and  Cole  was  his  executor.  Mary  died  in  May  1712,  an  infant  and 
unmarried  ;  and  it  was  held  that  Mary's  orphanage  share  survived  to  Burgis  ;  but  no 
question  did  or  could  arise  as  to  the  accruer  of  a  survived  share.  That  is  the  sub- 
stance of  the  cases  taken  from  the  registrar's  book. 

There  also  was  an  extract  made  from  the  city  books  of  Thomas  Ash's  case ;  and 
that  is  to  the  same  effect,  precisely,  as  Jesson  v.  Essinglon. 

Now  it  would  seem  from  Ash's  case,  and  from  the  cases  of  Jesson  v.  Essingtcm  and 
Wilcocks  V.  Mayne,  that  a  survived  share  of  the  orphanage  part  has  been  treated  as 
subject  to  the  operation  of  the  custom  :  but  it  does  not  appear  that  any  question 
whatever  was  raised  respecting  that  point.  Moreover,  the  cases  in  which,  as  I  said 
before,  the  point  seems  to  have  been  passed  over  without  question  or  observation,  are 
opposed  by  the  opinion  which  is  expressed  by  both  Lord  Chancellor  Harcourt  and 
Lord  Chancellor  Cowper,  that  a  survived  share  goes,  not  according  to  the  custom, 
but  according  to  the  Statute  of  Distributions.  Besides,  the  deducting  of  the  funeral 
expenses  is  inconsistent  with  the  right  by  survivorship. 

[452]  The  question  before  me  is  whether  the  point  is  so  perfectly  clear  that  it  is 
unnecessary  to  have  recourse  to  the  city  authorities.  When  I  consider  that,  upon 
the  fair  estimate  of  all  the  cases  taken  together,  the  point  is  by  no  means  made  out, 
but  that  it  is  recorded  in  print  that  two  Lord  Chancellors  held  the  contrary  to  what 
seems  to  have  been  done  in  the  three  cases  that  I  have  just  now  mentioned ;  and 
when  I  further  consider  that  the  certificate  of  the  Lord  Mayor  and  Aldermen  will 
put  the  matter  beyond  all  doubt,  and  will,  probably,  tend  to  save  expense  to  the 
parties,  by  making  the  decree  one  from  which  there  can  be  no  appeal,  my  opinion  is 
that  I  ought  to  send  the  question  to  the  Court  of  the  Lord  Mayor  and  Aldermen  for 
their  opinion  upon  it. 

The  following  questions  were  accordingly  submitted  to  the  Court  of  the  Lord 
Mayor  and  Aldermen  : — 

Whether,  where  there  are  several  orphan  children  of  a  freeman  who  dies  intestate, 
the  share  which  any  one  may  take  by  reason  of  surviving  a  child  that  dies  an  infant 
does  itself  survive  among  the  other  children,  in  case  of  the  death  of  the  party  to  whom 
it  has  come  under  the  age  of  21  years : 

And  whether,  if  there  be  an  accumulation  of  interest  upon  an  orphanage  share, 
the  accumulation  survives  in  the  same  manner  as  the  original  orphanage  share  1 

On  the  28th  of  July  1842  the  Recorder  of  London  appeared  in  Court  and  certified, 
on  behalf  of  the  Lord  Mayor  and  Aldermen,  that,  where  there  are  several  orphan 
children  of  a  freeman  who  dies  intestate,  the  share  which  any  one  may  take  by  reason 
of  surviving  a  child  that  dies  an  infant  survives  among  the  other  children,  [453]  in 
case  of  the  death  of  the  party,  to  whom  it  has  come,  under  the  age  of  21  years  :  and 
if  there  be  an  accumulation  of  interest  upon  an  orphanage  share,  the  accumulation 
survives  in  the  same  manner  as  the  original  share. 

This  cause  was  now  brought  on  to  be  heard  on  the  equity  reserved ;  and  at  the 
same  time  a  motion  was  made  on  behalf  of  the  Defendants,  the  notice  of  which  was 
to  the  following  eftect :  that  the  Lord  Mayor  and  Court  of  Aldermen  might  be 
directed  to  review  so  much  of  their  certificate,  bearing  date  the  26th  of  July  1842,(1) 
as  certified  that,  by  the  custom  of  London,  if  there  were  an  accumulation  of  interest 
upon  an  orphanage  share,  the  accumulation  survived  in  the  same  manner  as  the 
original  orphanage  share  :  and  that  the  Lord  Mayor  and  Court  of  Aldermen  might 
again  certify  to  the  Court  whether,  if  there  were  an  accumulation  of  interest  upon 
an  orphanage  share,  the  accumulation  survived  in  the  same  manner  as  the  original 

(1)  The  certicate  was  dated  as  above ;  but  the  Recorder  did  not  certify,  m-e  tenus, 
until  the  28th. 
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orphanage  share  ;  and  that  the  hearing  of  the  cause  for  further  directions  and  costs,(l) 
might  stand  over  until  after  the  Lord  Mayor  and  Court  of  Aldermen  should  have 
made  their  further  certificate. 

[454]  Mr.  Stuart,  Mr.  James  Russell  and  Mr.  Collins,  in  support  of  the  motion, 
produced  several  cases  from  the  records  of  the  city,  which,  they  contended,  shewed 
that  it  was  not  the  custom  of  the  city  that  an  accumulation  of  interest  on  an  orphanage 
share  survived  in  like  manner  as  the  original  share.  They  added  that  the  Court  had 
the  same  power  to  send  to  the  Lord  Mayor  and  Aldermen  for  a  second  certificate, 
as  it  had  to  direct  a  new  trial  of  an  issue :  and  in  support  of  that  proposition  they 
cited  Jnaud  v.  Haniwood  (2  Ch.  Ca.  117),  and  Tomkyns  v.  Ladbroke  (2  Vez.  .591), 
where  Lord  Hardwicke  is  reported  to  have  said  :  "  In  that  litigated  case  of  Bhnden 
V.  Barker  (in  which  I  was  of  counsel),  precedents  were  mentioned.  First,  Hall  v. 
Liunley,  so  long  ago  as  1640;  where  the  Court,  dissatisfied  with  a  certificate  that  had 
been  given  in  163-5,  sent  it  to  be  reconsidered  ;  and,  thereupon,  a  certificate  was  made 
directly  contrary  to  the  former." 

Mr.  Boteler  and  Mr.  Parry,  for  the  Plaintiffs,  in  support  of  the  certificate,  referred 
to  King's  case  in  the  reign  of  Henry  ith.  Page's  case  in  the  reign  of  Elizabeth,  and 
to  other  cases  extracted  from  the  city  records;  and  also  to  Wikocks  v.  Mai/ne, 
Ambrose  v.  Ambrose,  and  Jesson  v.  Essington  (these  three  cases  will  be  found  in  the 
report  of  the  hearing  of  the  cause).  They  added  that  the  only  mode  of  trying  the 
custom  of  London  was  by  the  certificate  of  the  Lord  Mayor  and  Aldermen,  "and  that 
when  the  custom  was  once  certified  by  the  Recorder,  the  certificate  was  conclusive 
and  binding  on  the  Court  for  ever  afterwards ;  and  the  Court  was  bound  to  acknow- 
ledge and  act  upon  it,  not  only  in  the  suit  in  which  it  had  [455]  been  made, 
but  in  all  other  suits  in  which  the  same  custom  might  be  afterwards  brought  into 
question.  Com.  Dig.  (tit.  Certificate,  vol.  2,  p.  184,  3d  edit.),  Blacquiere  v.  Hawkins 
(1  Doug.  378;  see  Judgment),  Annand  v.  Honywood  (2  Freeman,  56).  They  added 
that,  in  the  case  cited  from  2  Ch.  Ca.,  the  certificate  was  required,  not  upon  the  point 
that  had  before  occurred,  but  upon  a  new  point. 

The  VICE-CHANCELLOR.  No  precedent  has  been  produced  to  me  in  which  this 
Court,  merely  because  it  was  dissatisfied  with  a  certificate,  has  referred  the  same 
question  a  second  time  to  the  Lord  Mayor  and  Aldermen.  It  is  an  entirely  dift'erent 
thing  from  directing  a  new  trial  of  an  issue.  The  City  of  London  has  certain  customs ; 
and  it  has  been  a  very  ancient  practice,  when  this  Court  wished  to  know  what  the 
custom  was,  to  send  the  question  to  the  Court  of  Lord  Mayor  and  Aldermen,  in  order 
that  they  might  certify  as  to  the  custom.  But  I  never  heard  of  a  case  in  which  this 
Court,  when  it  has  got  an  answer  to  the  question,  has  sent  back  the  matter  to  be 
reconsidered,  merely  because  arguments  were  adduced  to  shew  that  the  answer  was 
not  satisfactory,  that  is,  not  a  correct  answer ;  and  it  is  quite  plain,  from  the  copies 
of  the  orders  in  Hall  v.  Lumley,  with  which  I  have  been  furnished, (2)  that  no  such 
thing  was  done  in  that  case.  It  is  true  that,  in  that  case,  an  order  had  been  made 
for  sending  a  case  for  the  opinion  of  the  Lord  Mayor  and  Aldermen  as  to  the  custom ; 
and  it  appears  that  there  [456]  had  been  also  a  reference  made,  as  to  certain  matters, 
to  certain  citizens,  and  that  some  of  the  parties  were  dissatisfied  with  what  the 
referees  had  done  ;  and  in  consequence  of  that  a  reference  was  directed  to  the  Master ; 
but  it  does  not  appear  that  any  such  thing  was  done  as  Lord  Hardwicke  is  reported 
to  have  stated. 

General  credit  is  given  to  the  city  for  knowing  its  own  customs.  And  I  must 
say  that  I  should  be  extremely  unwilling  to  make  a  precedent,  in  this  particular  case, 

(1)  The  order  of  the  9th  of  February  1842  reserved  further  directions  and  costs; 
but  it  was  incorrect  in  that  respect.  Where  a  question  is  sent,  as  in  the  present  case, 
to  the  Lord  Mayor  and  Aldermen,  or  a  reference  is  directed  to  the  Master  as  to  a 
particular  fact,  or  an  issue  is  directed  to  try  such  a  fact,  or  a  case  is  sent  for  the 
opinion  of  a  Court  of  law,  the  case  ought  to  remain  in  the  paper,  and  on  the  return  of 
the  certificate,  &c.,  to  be  brought  on,  not  for  further  directions,  but  on  the  equity 
rGSGrA'^GQ. 

(2)  His  Honor  had  directed  Reg.  Lib.  to  be  searched  for  the  orders  in  Hall  v. 

Lumley. 
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for  doing  that  which  never  has  been  done  before,  and  which  I  have  not  heard  any 
authority  for  doing.  Consequently  I  shall  refuse  the  motion ;  but  as  the  Defendants 
may  have  been  misled  by  the  dictum  in  Vezey,  I  shall  refuse  it  without  costs. 

The  motion  having  been  disposed  of,  the  cause  came  on  to  be  heard  on  the  equity 

rcsGrvccl. 

The  question  that  was  then  discussed  arose  under  the  following  circumstances  :-— 
Joseph  Aldridge  the  younger  became  entitled,  on  his  father's  death,  not  only  to  his 
orphanage  share  (the  income  of  which  was  stated  to  exceed  £400  a  year),  but  also  to 
real  estates  of  considerable  yearly  value,  and  to  a  share  of  one-third  of  his  father's 
personal  estate  under  the  Statute  of  Distributions.  The  Defendant  Ann  Knott,  his 
mother,  had  maintained  and  educated  him  from  his  father's  death  [457]  until  his 
own  death  ;  and  she  and  her  second  husband  submitted,  by  their  answer,  that  .they 
were  entitled  to  be  reimbursed  the  amount  of  the  expenses  of  such  maintenance  and 
education  out  of  the  stocks  and  funds  in  which  the  original  orphanage  share  of  Joseph 
Aldridge  the  younger,  and  his  share  of  his  deceased  sister's  orphanage  share,  and  the 
accumulations  thereof  had  been  invested,  in  case  the  Court  should  be  of  opinion  that 
Ann  Knott  was  not  entitled  to  the  whole  of  such  stocks  and  funds. 

Mr.  Boteler  and  Mr.  Parry  contended  that  the  amount  of  the  sums,  which  had 
been  expended  in  the  maintenance  and  education  of  Joseph  Knott  the  younger  ought 
not  to  be  paid  out  of  his  orphanage  share  alone,  but  ought  to  be  apportioned  between 
that  share  and  his  other  property  ;  and  they  referred  to  Ambrose  v.  Ambrose,  in  which 
the  allowance  for  the  maintenance  and  education  of  Thomasin  Ambrose,  the  infant, 
was  ordered  to  be  paid  out  of  the  interest  or  proceeds  and  growing  rents  and  profits 
of  her  late  father's  estates,  both  real  and  personal ;  and  also  to  Wilcocks  v.  Mayne,  in 
which  the  allowance  for  maintenance  was  directed  to  be  paid  out  of  the  increase  of 
their  respective  shares  and  estates. 

Mr.  Stuart,  Mr.  James  Russell  and  Mr.  Collins  contended  that  Ann  Knott  ought 
not  merely  to  be  repaid  the  sums  which  she  had  actually  expended  in  her  son's  main- 
tenance and  education  ;  but  that  a  liberal  allowance  ought  to  be  made  to  her,  having 
rcard  to  the  whole  of  the  property  to  which  her  son  was  entitled,  and  that  the 
amount  ought  to  be  paid  wholly  out  of  the  stocks  and  funds  in  which  his  orphanage 
share  had  been  invested.  [458]  They  cited  Foljambe  v.  Willoughbi/,(\)  where  Sir 
John  Leach,  V.-C,  ruled  that  where  two  funds  are  provided  for  the  maintenance  of 
an  infant  the  interest  of  the  infant  must  determine  which  of  the  two  funds  is  to  be 
applied;  and  they  added  that,  in  Ambrose  v.  Ambrose  and  JFilcocks  v.  Maijne,  the 
question  out  of  what  part  of  the  infant's  property  the  allowance  for  his  maintenance 
ought  to  be  paid  was  not  contested. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  In  the  two  cases  that  were  mentioned 
by  the  Plaintiffs'  counsel,  it  does  not  appear  that  the  income  of  the  orphanage  shares 
was  sufficient  for  the  maintenance  of  the  infants  ;  it  does  not  appear  what  was  the 
actual  income.  Besides,  the  question  now  raised  was  not  contested,  nor  could  it  be 
contested  ;  for  there  were  no  parties  to  contest  it. 

I  am  now  required  to  decide  what  ought  to  be  done  in  a  case  where  the  matter  is 
actually  contested :  and  I  think  that  the  Court  must  be  guided  by  the  rule  which 
Sir  John  Leach  laid  down  in  Foljambe  v.  JFilloughby ;  and  that,  whenever  it  has  to 
exercise  a  choice  between  [459]  the  different  funds  out  of  which  an  infant  is  to  be 
maintained,  it  should  hold  that  that  fund  belonging  to  the  infant  shall  bear  the 


(1)  2  Sim.  &  Stu.  165.  In  that  case  the  infants  were  all  living;  but  in  the 
present  case  the  infant  was  dead  ;  therefore  it  is  not  easy  to  see  how  that  case 
applied,  in  principle,  to  the  present ;  for,  the  infant  being  dead,  his  interest  was  out 
of  the  question. 

No  authority  was  cited,  probably  none  could  be  found,  in  support  of  the 
proposition  contended  for  by  the  Defendants'  counsel,  namely,  that  although  Mrs. 
Knott  claimed  to  be  allowed  no  more  than  the  sums  which  she  had  expended  in  the 
maintenance  of  her  deceased  son,  she  was  entitled  to  a  liberal  allowance,  having  regard 
to  the  whole  of  his  property. 
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burthen,  which,  in  effect,  is  least  beneficial  to  the  infant,  in  the  sense  of  his  having 
the  least  dominion  over  it.  "^ 

Then  there  is  this  to  be  observed  :  that,  in  computing  what  ought  to  be  allowed 
out  of  the  interest  of  the  orphanage  share,  the  Master  must  have  regard  to  the  whole 
of  the  income  which  the  child  reallj'  had.  Because  the  matter  cannot  be  considered 
in  the  same  way  as  if  the  infant  had  only  the  orphanage  share  :  but,  as  he  was 
entitled  to  the  rents  and  profits  of  an  estate,  and  to  a  fund  of  personalty,  which  was 
absolutely  his,  and  also  to  the  orphanage  share,  which  would  be  his  only  on  his 
attaining  the  age  of  21,  the  sum  to  be  allowed  for  his  maintenance  must  be  settled 
with  reference  to  all  that  he  was  entitled  to. 

By  the  order  made  on  the  hearing  of  the  cause  on  the  equity  reserved,  the 
Plaintift's  were  declared  to  be  entitled  to  the  share  of  Elizabeth  Aklridge  which 
accrued,  upon  her  death,  to  Joseph  Aldridge,  and  to  the  accumulations  (if  any)  upon 
the  whole  original  and  accrued  shares  of  Joseph  Aldridge  :  and  it  was  referred  to  the 
Master  to  inquire  and  state  what  sum  would  be  proper  to  be  allowed,  for  the  mainten- 
ance of  Joseph  Aldridge,  from  the  death  of  his  father  to  his  own  death,  having  regard 
to  the  whole  of  his  fortune,  with  liberty  to  the  Master  to  state  special  circumstances : 
and  further  directions  and  costs  were  reserved.(l) 

[460]    Stu.\rt  v.  Lord  Bute.     Jan.  18,  1842. 

Insuffidencij.     Defendant.     Answer.     Examination.     Partners. 

A  Defendant,  who  was  required  to  set  forth  in  his  answer  to  interrogatories  certain 
entries  in  the  books  of  a  firm  of  which  he  was  a  member,  stated,  in  his  answer, 
that  the  books  were  in  the  joint  custody  of  himself  and  his  co-partners,  and  that 
he  had  asked  their  permission  to  inspect  and  make  extracts  from  the  books  to 
enable  him  to  comply  with  the  requisitions  of  the  interrogatories,  but  that  they 
had  refused  to  permit  him  so  to  do.  Held,  that  the  answer  was  insufficient ;  as 
the  Defendant  had  not  stated  that  there  was  any  contract,  between  him  and  his 
co-partners,  which  prevented  him  from  inspecting  the  books,  and  making  extracts 
from  them,  without  their  permission. 

The  Court  having  decided  that  the  answer  and  examination  put  in  by  the 
Defendant,  Lord  Wharncliffe,  to  the  4th,  5th  and  6th  interrogatories,  was  insufficient 
(see  ante,  vol.  xi.  p.  445),  his  Lordship  put  in  a  further  answer  and  examination 
stating,  in  effect,  that  the  books  and  accounts  of  the  partnership  were  in  the  joint 
custody  of  himself  and  of  Lord  Ravensworth  and  Mr.  Bowes,  his  co-partners  ;  and 
that,  before  putting  in  his  further  answer  and  examination,  he  had  applied  to  them 
for  permission  to  inspect  and  make  copies  of  and  extracts  from  the  books  and  accounts 
of  the  partnership,  in  order  to  enable  him  to  answer  and  comply  with  the  requisitions 
of  the  interrogatories  ;  but  that  they  had  refused  and  still  did  refuse  to  give  him  such 
permission. 

The  Master  certified  that  the  further  answer  and  examination  was  insufficient  with 
respect  to  the  three  interrogatories  before  mentioned  :  whereupon  Lord  Wharnclifi'e 
excepted  to  the  certificate. 

Mr.  Stuart  and  Mr.  Parry,  in  support  of  the  exceptions,  said  that  Lord  Wharnclifte 
had  shewn,  bv  his  further  answer  and  examination,  that  it  was  wholly  out  of  his 
power  to  give'the  information  which  the  inter-[461]-rogatories  required.  They  cited 
Taylor  v.  PMndell  {ante,  vol.  xi.  p.  391  ;  and  1  Craig  &  Phill.  104) ;  and  Murray  v. 
Walter  {Rul.  114). 

Mr.  Bethell  appeared  in  support  of  the  certificate. 

The  Vice-Chancellor  [Sir  Lancelot  Shadwell].  It  appears  to  me  that  enough  has 
not  been  stated  in  this  case  to  shew  in  what  respect  permission  was  necessary,  or  that 

(1)  The  Plaintiffs  have  appealed  to  the  Lord  Chancellor  from  the  latter  part  of  the 
above  order.     [1  Ph.  572.] 
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permission  was  at  all  necessary  to  enable  Lord  Wharncliffe  to  inspect  the  partnership 
books.  For  anything  that  appears  to  the  contrary  on  this  examination,  Lord  Wharn- 
cliffe might  have  gone  down  to  Newcastle  and  inspected  the  books,  if  he  had  thought 
fit  to  do  so.  He  does  not  state  that  he  and  his  co-partners  became  partners  under 
such  a  contract  as  disabled  any  one  of  them,  without  the  express  permission  of  the 
other  two,  to  inspect  the  books  or  make  extracts  from  them.  Nothing  of  the  kind 
is  stated. 

With  respect  to  what  is  alleged  to  have  taken  place,  in  the  year  1838,  with  regard 
to  Mr.  Nicholas  Wood  (see  ante,  vol.  xi.  p.  445) ;  I  cannot  comprehend  how  an  order 
given  by  A.,  B.  and  C,  being  partners,  to  their  agent  or  servant,  can  have  the  effect 
of  giving  up  the  right  of  the  partners,  unless  there  was  some  contract  that  it  should 
be  given  up.  One  partner  would,  as  a  matter  of  course,  have  dominion  over  his 
agent  or  servant,  though  he  was  the  agent  or  servant  of  the  partnership.  The  effect 
of  the  order  given,  in  1838,  to  Nicholas  Wood  was  to  prevent  any  stranger  from 
inspecting  the  books  ;  but  I  do  not  see  that  any  order  was  given  which  would  have 
the  effect  [462]  of  disabling  Lord  Wharncliffe,  himself,  from  inspecting  the  books  : 
and,  if  he  had  given  an  order  as  against  himself,  the  same  power  which  enabled  him 
to  give  the  order  would  have  enabled  him  to  revoke  it. 

There  may  have  been,  for  anything  that  I  know  to  the  contrary,  some  contract 
between  Lord  Wharncliffe  and  his  two  partners  which,  in  effect,  has  disabled  him 
from  inspecting  the  books  and  making  extracts  from  them  without  their  permission. 
But  there  is  no  intimation  of  any  such  contract  in  any  part  of  the  examination ;  and, 
therefore,  there  was  not  any  necessity  for  Lord  Wharncliffe  to  apply  to  his  co-partners 
for  permission  to  inspect  and  make  extracts  from  the  books  of  the  partnership. 

If  Lord  Wharncliffe  had  stated  that  he  had  gone  to  Newcastle  and  had  proceeded 
to  examine  the  books,  but  that  an  opposition  was  made,  I  mean  such  an  opposition 
as  amounted  to  a  civil  representation,  to  his  Lordship,  that,  if  he  persisted,  force 
would  be  used,  that  would  have  been  a  very  good  reason  for  holding  that  he  was  not 
bound  to  do  anything  more.  But  there  is  no  such  statement  in  his  further  examina- 
tion. And,  as  no  case  is  stated  which  shews  that  it  was  necessary  for  his  Lordship 
to  ask  permission  to  inspect  the  books  and  that  he  did  ask  it  and  was  refused,  my 
opinion  is  that  it  does  not  sufficiently  appear,  on  the  examination,  that  his  Lordship 
is  justified  in  not  complying  with  the  requisitions  of  the  interrogatories ;  and, 
consequently,  I  must  hold  that  the  further  examination  which  he  has  put  in  is  not 
sufficient. 

[463]    Strickland  v.  Strickland.     Jan.  27,  1842. 

Pleading.     Parties.     Executors.     Revivor. 

If  a  Defendant  dies,  having  appointed  two  or  more  executors  and  all  of  them  do  not 
prove  the  will,  it  is  sufficient  for  the  Plaintiffs  to  revive  the  suit  against  those  who 
prove. 

Eustachius  Strickland,  one  of  the  Defendants,  died,  having  appointed  Sir  George 
Strickland  and  G.  Meynell  his  executors  :  but  Sir  George  alone  proved  his  will.  The 
Plaintifi"s  revived  the  suit  against  Sir  George,  but  not  against  Meynell. 

Mr.  Shadwell,  for  Sir  George  Strickland  and  Mr.  Meynell,  now  moved  that  the 
Plaintiffs  might  revive  within  14  days  against  both  the  executors,  or  that  the  bill 
might  be  dismissed  as  against  them.  He  said  that  executors  derived  their  title  under 
the  will,  and  if  one  of  them  proved  it,  they  all  became  the  personal  representatives  of 
the  testator. 

Mr.  Bethell,  for  the  Plaintiffs.  As  the  Plaintiffs  have  revived  the  suit  against  the 
executor  who  has  proved  the  will,  they  have  done  all  that  it  is  incumbent  on  them 
to  do. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  that  although,  where  A.  and  B. 
were  appointed  executors  and  A.  alone  proved,  the  probate  enured  to  B.,  yet  the 
general  rule  was  that  it  was  sufficient  to  bring  A.  alone  before  the  Court. 
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[464]    Everett  v.  Prythergch.    Strickland  v.  Strickland 
Jan.  27,  Feb.  8,  March  23,  1842. 

Costs.     E.i:ceptions.     Practice. 

If  exceptions  to  the  Master's  report  as  to  scandal  or  impertinence  are  allowed,  the 
Court,  on  the  application  of  the  successful  party,  will  order  the  costs  of'  the 
reference  to  the  Master,  and  also  the  costs  of  the  application,  to  be  taxed  and  paid 
by  the  unsuccessful  party. 

In  Everett  v.  Prythergch  (see  ante,  p.  365)  the  Defendant  excepted  to  the  bill  for 
scandal  and  impertinence ;  and  the  Master  allowed  some  of  the  exceptions.  The 
Plaintifl"  excepted  to  the  report ;  and  the  Court  allowed  his  exceptions. 

In  Strickland  v.  Strickland  the  Plaintiff  excepted  to  the  answer  for  impertinence ; 
and  the  Master  allowed  the  exceptions.  The  Defendant  excepted  to  the  report ;  and 
the  Court  allowed  his  exceptions. 

The  Defendant  then  moved  that  the  costs  of  the  reference  to  the  Master,  and  also 
the  costs  of  the  application,  might  be  taxed  and  paid  by  the  Plaintiff. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  at  first  hesitated  to  make  the  order  as 
to  the  costs  of  the  application ;  but,  after  having  been  furnished  by  Mr.  Bicknell,  the 
registrar,  with  the  order  in  Everett  v.  Prythergch  (in  which  those  costs,  as  well  as  the 
costs  of  the  reference,  were  ordered  to  be  paid  by  the  Defendant,  who  was  the 
unsuccessful  party  in  that  case),  His  Honor  made  an  order  according  to  the  notice  of 
motion.(l) 

[465]     HoRE  V.  Becher.     Jan.  28,  1842. 

[S.  C.  11  L.  J.  Ch.  153  ;  6  Jur.  93.  Questioned,  FUzgerald  v.  Fitzgerald,  1868,  L.  E. 
2  P.  C.  87  ;  5  Moo.  P.  C.  (N.  S.)  186 ;  16  E.  E.  486.  Distinguished,  Widgery  v. 
Tipper,  1877,  5  Ch.  D.  521.] 

Husband  and  Wife.     Reversionary  Interest.     Release.     Mistake. 

A  single  woman  being  entitled  to  an  annuity  secured  by  bond,  married.  Her  husband 
executed  a  release  of  the  annuity  and  died,  leaving  his  wife  surviving.  Held,  that, 
as  he  could  release  the  security,  he  could  release  the  annuity,  so  as  to  bind  his 
wife. 

A.  executed  a  bond  to  B.  and  C,  conditioned  for  payment  of  an  annuity  of  £100  to 
D.  for  life,  and  assigned  an  annuity  of  £120  for  the  life  of  one  M.  and  a  policy  of 
insurance  for  £700  on  M.'s  life,  to  B.  and  C,  upon  certain  trusts  for  further  securing 
the  annuity  of  £100. 

M.  died,  and  A.  died  shortly  afterwards,  having,  as  was  then  believed,  received  the 
£700  and  applied  it  to  his  own  use.  Shortly  afterwards  D.,  in  consideration  of 
£500,  released  A.'s  personal  representative  and  B.  and  C.  from  the  annuity  of  £100 
and  the  securities  for  it.  Some  years  afterwards  it  was  discovered  that  A.  had 
placed  the  £700  in  a  bank,  in  the  names  of  B.  and  C,  where  it  still  remained. 
Held,  that  the  release  having  been  executed  under  a  mistake  was  inoperative, 
and  that  the  £700  remained  impressed  with  the  trusts  for  securing  the  annuity 
of  £100. 

Eobert  Becher  executed  a  bond,  dated  the  4th  of  May  1813,  to  A.  Eraser  and 
John  Becher,  in  the  penalty  of  £2000,  conditioned  for  securing  an  annuity  of  £100  a 
year  to  Mary  Ann  Dickenson,  spinster,  during  her  life :  and,  by  a  deed  of  even  date 
with  the  bond,  he  assigned  an  annuity  of  £120,  which  had  been  granted  to  him  for 

(1)  In  Desanges  v.  Gregory,  ante,  vol.  vi.  p.  473,  the  costs  of  the  application  were 
not  asked  for. 
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the  life  of  M.  D.,  and  also  a  policy  of  insurance  for  £700  on  M.  D.'s  life,  to  the 
obligees  in  the  bond,  upon  certain  trusts  for  further  securing  the  due  payment  of  the 
annuity  of  £100  a  year. 

In  April  1814  Mary  Ann  Dickenson  married  John  Turton.  In  1819  Eobert 
Becher,  the  obligor  in  the  bond,  died  intestate ;  and  his  brother,  Richard  Becher, 
took  out  administration  to  him.  After  Robert  Becher's  death  the  annuity  of  £100 
became  in  arrear ;  and  Mr.  and  Mrs.  Turton  threatened  to  commence  proceedings  at 
law  and  in  equity  against  Richard  Becher,  as  the  personal  representative  of  Robert, 
and  against  Fraser  and  J.  Becher,  as  the  trustees  for  securing  the  annuity,  [466]  in 
order  to  recover  the  arrears  and  enforce  the  future  payment  of  the  annuity.  The 
parties,  however,  afterwards  came  to  a  compromise  ;  in  pursuance  of  which,  Mr.  and 
Mrs.  Turton  executed  a  deed,  dated  the  24th  of  August  1819,  and  thereby,  in  con- 
sideration of  £500  paid  to  them  by  J.  Becher,  released  Fraser,  J.  Becher,  and  Richard 
Becher,  as  the  administrator  of  Robert,  from  all  claims  and  demands  in  respect  of  the 
annuity  of  £100  or  the  securities  for  the  same. 

Fraser  survived  John  Becher,  and  died  in  1839.  The  Plaintiflf  was  his  executor. 
Mr.  Turton  also  died ;  and  after  his  death  his  widow  married  Samuel  Wood. 

The  bill  was  filed  against  Richard  Becher  as  the  personal  representative  of  Robert, 
and  against  Mr.  and  Mrs.  Wood :  and  on  the  cause  coming  on  to  be  heard  as  a  short 
cause,  one  question  was  whether  it  was  competent  to  Mr.  Turton  to  release  his  wife's 
annuity,  except  during  the  coverture. 

Mr.  G.  L.  Russell  and  Mr.  Hore  appeared  for  the  Plaintiff. 

Mr.  Stuart  and  Mr.  J.  H.  Palmer,  for  Mr.  and  Mrs.  Wood,  said  that  all  the 
payments  of  the  annuity  after  Mr.  Turton's  death  were  reversionary  payments  ;  and 
that  a  husband  could  not  deal  with  the  reversionary  interest  of  his  wife  so  as  to  bind 
her  if  she  survived  him ;  Purdew  v.  Jackson  (1  Russ.  1),  Honner  v.  Morton  (3  Russ.  65), 
and  Stiffe  v.  Everitt  (1  Myl.  &  Cr.  37) :  that  if  a  husband  could  not  misign  his  wife's 
reversionary  interest  so  as  to  bind  her  if  she  survived  him,  he  could  not  release  it ; 
for  there  was  no  [467]  difference  in  principle  between  a  release  and  an  assignment,  as 
the  power  to  extinguish  could  not  exist  without  the  power  to  transfer :  and  that,  in 
Thompson  v.  Butler  (Moore's  Rep.  522),  it  was  expressly  decided  that  if  a  mai-ried 
woman  had  an  annuity  for  life,  a  release  by  her  husband  did  not  bind  her  if  she 
survived. 

Mr.  Bethell  and  Mr.  Hislop  Clarke,  for  Richard  Becher,  said  that  the  cases  cited 
related  to  assignments  by  the  husband  of  the  wife's  reversionary  interest ;  and,  therefore, 
they  did  not  apply  to  the  present  case ;  for  here  the  question  was,  not  as  to  the  effect 
of  an  assignment  but  as  to  the  effect  of  a  release  by  the  husband  :  that  a  distinction  had 
been  always  made  between  a  release  and  an  assignment ;  and  that  no  point  was  better 
settled  than  that  an  interest,  though  it  could  not  be  assigned,  might  be  released. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  If  a  man  gives  a  bond  or  a  promissory 
note  to  secure  an  annuity  to  a  single  woman,  and  she  afterwards  marries,  her  husband 
may  release  the  bond  or  note :  and,  if  he  releases  the  security,  there  is  an  end  to  the 
annuity. 

In  the  case  in  Moore's  Rep.  it  does  not  appear  how  the  annuity  was  secured.  If 
it  was  secured  on  land,  it  is  perfectly  plain  that  the  husband  could  not  release  it 
without  the  concurrence  of  his  wife ;  in  order  to  extinguish  the  annuity,  she  must 
have  joined  with  him  in  levying  a  fine  of  the  land. 

The  object  of  the  suit  was  to  have  the  rights  and  interests  of  the  Defendants  to 
and  in  certain  Exchequer  [468]  bills,  which  had  been  purchased  with  proceeds  of  the 
policy  on  M.  D.'s  life,  ascertained  and  declared  by  the  Court. 

The  release  of  the  •24th  of  August  1819  recited  (as  the  parties  then  believed  to 
be  the  fact),  that  on  M.  D.'s  death  (which  took  place  in  1816)  Robert  Becher  received 
the  money  secured  by  the  policy  from  the  insurance  office,  and  converted  it  to  his 
own  use ;  and  that  he  some  time  afterwards  went  to  India,  and  died  on  his  voyage 
home.  In  1841,  however,  the  Plaintiff  accidentally  discovered  that  the  sum  due  on 
the  policy  had  been  paid  into  Hammersley's  bank,  to  the  account  of  Fraser  and  J. 
Becher,  the  obligees  in  the  bond. 

Mr.  Stuart  and  Mr.  J.  H.  Palmer  said  that  Mr.  and  Mrs.  Turton  executed  the 
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release,  under  the  erroneous  impression  created  by  the  recital  in  the  deed  that  the 
money  received  under  the  policy  was  gone ;  and  that  it  was  evident  that  they  would 
not  have  executed  the  release,  if  they  had  known  that  the  money  was  safely  deposited 
in  Hammersley's  Bank  ;  and,  consequently,  the  release  was  inoperative,  so  far  as  the 
fruits  of  the  policy  were  concerned. 

Mr.  Bethell  and  Mr.  Hislop  Clarke  said  that  the  question  arose  between 
Co-defendants ;  and,  as  no  bill  had  be  filed  to  set  aside  the  release,  the  Court  must 
consider  it  to  be  a  valid  deed,  and  decide  as  to  the  rights  of  the  parties  accordingly. 

The  Vice-Chanxellor  [Sir  L.  Shadwell].  This  case  must  be  considered %vith 
reference  to  the  recital  in  the  release,  that  Robert  Becher,  after  the  death  of  M.  D. 
received  and  converted  to  his  own  use  [469]  the  sum  of  £700  secured  by  the  policy 
which  was  actually  paid  to  him  by  the  insurance  office,  without  any  knowledge  of  the 
assignment  of  the  4th  of  May  1813.  It  now  turns  out  that  that  was  an  error  in  fact : 
and,  therefore,  the  need  of  August  1819,  though  it  purports  to  be  a  release  of  the 
£700,  cannot  be  considered  as  operating  on  that  sum.  It  is  apparent,  on  the  face  of 
that  deed,  that  the  parties  would  not  have  taken  the  course  which  they  adopted  if 
they  had  known  that  the  £700  was  deposited  in  Hammersley's  Bank  in  the  names  of 
the  trustees  of  the  assignment  of  May  1813.  The  consequence  is  that  the  release  was 
inoperative,  and  that  the  sum  of  £700  still  remains  impressed  with  the  trusts  declared, 
by  the  assignment,  for  securing  the  annuity  of  the  £100  a  year. 

Declare  that,  under  the  circumstances  of  mistake,  the  release,  dated  the  24:th  of 
August  1819,  is  totally  inoperative,  and  that  the  principal  sum  of  £700,  and  the  sum 
of  £269,  -Is.  Id.  being  the  interest  thereof,  together  with  the  Exchequer  bills  in  which 
those  sums  have  been  invested,  are  now  subject  to  the  trusts  of  the  original  deed  of 
the  4th  of  May  1S13. 


[470]    Jones  v.  Pugh.    Feb.  10,  1842. 

[Reversed,  1  Ph.  96  ;     41  E.  R.  567  ;  11  L.  J.  Ch.  323  ;  6  Jur.  613.] 

Solicitor.     Privileged  Communications.     Mortgagor  and  Mortgagee.     Discovery.     Defendant. 

A  solicitor  invested  his  client's  money  on  a  mortgage,  and,  by  the  client's  desire,  took 
the  mortgage  in  his  own  name,  without  any  trust  being  declared  by  the  deed.  lu 
a  suit  by  a  judgment  creditor  of  the  mortgagor,  to  redeem,  against  the  solicitor 
and  the  mortgagor  (who  was  out  of  the  jurisdiction) :  Held,  that  the  solicitor  was 
privileged  from  disclosing  the  name  of  his  client,  and  also  the  particulars  of  other 
mortgages  of  the  property  which  had  been  taken,  by  other  clients  of  the  solicitor, 
in  their  own  names.  Held,  also,  that  the  case  was  an  exception  to  the  rule  that 
a  Defendant  who  submits  to  answer  must  answer  fully. 

The  bill  was  filed  by  a  judgment  creditor  of  the  Defendant,  Pugh-  (who  was  out 
of  the  jurisdiction),  to  redeem  a  mortgage  made  in  October  1834  by  Pugh  to  the 
other  Defendant,  Roy,  who  was  a  member  of  the  firm  of  Roy  &  Co.,  solicitors.  It 
alleged  that  the  mortgage  of  1834  was  made  to  Roy  as  a  trustee,  and  that  there  were 
other  mortgages  on  the  property ;  and  it  sought  a  discovery  of  the  names  of  the 
persons  for  whom  Roy  was  a  trustee,  and  of  the  names  of  the  parties  to  and  all  the 
particulars  of  the  other  mortgages  ;  and  it  required  Roy  to  set  forth  a  list  of  the  deeds 
and  other  documents  in  his  power  relating  to  the  matters  stated  and  charged. 

Roy  put  in  an  answer  to  the  bill  in  which  he  admitted  the  matters  alleged, 
but  declined  to  give  the  discovery  sought,  or  to  set  forth  a  list  of  the  deeds,  &c.,  on 
the  ground  that  he  could  not  do  so  without  committing  a  breach  of  professional 
confidence  and  duty  :  inasmuch  as  the  clients  of  his  firm  were  in  the  habit  of  entrusting 
him  and  his  co-partners  with  monies  to  be  laid  out  on  securities,  sometimes  in  the 
names  of  the  clients,  and  sometimes  in  the  Defendant's  names,  under  a  private  trust 
and  confidence  that  the  names  of  the  clients  should  not  be  disclosed.  He  added,  that 
no  trust  was  declared  bv  the  mortgage  deed  of  1834,  but  [471]  the  mortgage  money 
was  made  payable  to  the  Defendant  absolutely,  and  he  was  authonzed  to  give  a  good 
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discharge  for  it  when  paid,  and  to  transfer  the  security  ;  and  that  he  had  no  knowledge 
as  to  that  or  any  of  the  other  mortgages,  except  what  he  had  obtained  in  the  course 
of  his  confidential  employment  as  solicitor  to  the  several  mortgagees ;  and  that  the 
deeds,  &c.,  in  his  power  were  their  property.  i  .u  .  ^i,    rw    ^     ^-        v,.  f 

The  Plaintiff  excepted  to  the  answer,  on  the  ground  that  the  Defendant  ought  to 
have  given  the  discovery  and  set  forth  the  list  required  by  the  bill :  and  the  Master 
allowed  the  exceptions.     The  Defendant  then  took  exceptions  to  the  report. 

Mr.  Bethell  and  Mr.  Cole  appeared  in  support  of  those  exceptions  ;  and 

Mr  G  Richards  and  Mr.  L.  Wigram,  in  support  of  the  report. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  held  that  the  Defendant  would  not 
have  been  bound  either  to  give  the  discovery  or  to  set  forth  the  list,  if  he  had  availed 
himself  of  his  professional  character  either  by  demurring  or  by  pleading  to  the  bill ; 
but  that,  as  he  had  thought  proper  to  put  in  an  answer,  and  as  the  answer  was  filed 
before  the  General  Orders  of  August  1841(1)  came  into  operation,  he  was  bound  to 
answer  fully  :    and,  on  that  ground.  His   Honor   overruled    the  exceptions   to   the 

Master's  report.  i  tt-     u-        > 

The  Lord  Chancellor  [Lyndhurst],  however,  on  appeal,  reversed  His  Honors 
order,  his  Lordship  being  of  opinion,  on  the  [472]  authority  of  Harvey  v.  Clayton 
(2  Swanst.  221,  note),  that  the  present  case  was  one  of  the  exceptions  to  the  rule 
that  a  Defendant  who  answers  at  all  must  answer  fully.     (See  1  Phill.  Rep.  96.) 

[472]    Ward  v.  Arch.    Feb.  11,  1842. 

Statute  of  Limitatims.     3  cfc  4  JFill.  4,  c.  27.     Annuity.     Trustee  and  Cestui  que  Trust. 

A  testator  who  died  in  1795  devised  his  real  estates  to  trustees  to  sell,  and  out  of  the 
interests  of  the  proceeds,  and  out  of  the  rents  of  the  estates  until  they  should  be 
sold,  to  pay  certain  annuities.  No  payment  has  been  made  in  respect  of  any  of  the 
annuities  for  more  than  20  years  before  the  bill  was  filed  ;  but  the  trustees  entered 
into  possession  of  the  estates  on  the  testator's  death,  and  the  surviving  trustee 
continued  in  possession  until  about  eleven  years  prior  to  the  filing  of  the  bill. 
Held,  that  the  Plaintiffs  right  to  the  annuities  was  not  barred  by  the  Statute  of 
Limitations. 

Ebenezer  Whiting,  by  his  will,  dated  the  4th  of  August  1795,  gave  the  residue  of 
his  real  and  personal  estate  to  John  Woods  and  two  other  persons,  their  heirs, 
executors,  &c.,  in  trust  to  sell  and  invest  the  proceeds  in  Government  securities,  and 
out  of  the  dividends  thereof  or  the  rents  of  his  real  estates  until  the  same  should  be 
sold,  to  pay  to  his  wife,  Elizabeth  Whiting,  for  her  life,  an  annuity  of  £300,  by 
quarterly  payments,  on  the  days  therein  mentioned,  the  first  payment  to  be  made  on 
such  of  those  days  as  should  happen  next  after  his  death  ;  and  to  pay  to  the  Plaintil!', 
Frances  Ann  Ward,  for  her  life,  an  annuity  of  £20  in  like  manner ;  and  to  pay  the 
remainder  of  the  dividends  and  rents  to  Elizabeth  Whiting  for  her  life ;  and,  after 
her  death,  to  pay  to  the  Plaintiff,  Frances  Ann  Ward,  for  her  life,  a  further  annuity 
of  £30,  the  first  payment  to  be  made  on  such  of  the  before-mentioned  days  as  should 
happen  next  after  Elizabeth  Whiting's  death :  and  the  testator  gave  all  the  residue 
and  remainder  of  [473]  his  estate  and  effects,  after  payment  of  the  annuities,  to  his 
four  sisters. 

The  testator  died  on  the  2d  of  September  1795.  Upon  his  death  the  trustees 
entered  into  possession  'of  his  real  estates  :  and  his  personal  estate  being  wholl}' 
insufficient  to  pay  Elizabeth  Whiting's  annuity  of  £300,  they,  as  the  bill  alleged,  paid 
her  £100  a  year  during  her  life  out  of  the  rents  of  the  real  estates  ;  but  they  never 
made  any  payment  whatever  to  the  Plaintiff,  Frances  Ann  Ward,  in  respect  of  either 
of  the  annuities  given  to  her  by  the  will. 

Elizabeth  Whiting  died  on  the  27th  of  March  1804 ;  and  the  Plaintiff,  Frances 

(1)  The  38th  Order  allows  a  Defendant  to  protect  himself,  by  answer,  from 
answering  any  interrogatory  to  which  he  might  have  demurred. 
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Ann  Ward,  was  her  executrix :  but  the  trustees  did  not  make  any  payment  to  her 
in  respect  of  the  arrears  of  Elizabeth  Whiting's  annuity,  except  that,  shortly  after 
that  lady's  death,  they  paid  the  Plaintiff  £50  out  of  the  rents  of  the  estates. 

John  Woods  survived  his  co-trustees,  and  continued  in  possession  of  the  estates 
until  his  death.     He  died  in  1826. 

In  May  1837  the  bill  was  filed  to  have  the  trusts  of  the  will  carried  into  execution 
and  to  have  the  arrears  of  the  three  annuities  raised  by  sale  of  the  testator's  real 
estates,  and  provision  made  for  the  future  payment  of  the  two  annuities  given  to  the 
Plaintiff,  Frances  Ann  Ward. 

Some  of  the  Defendants  insisted,  by  their  answers,  that  the  Plaintiff's  claim  to 
the  annuities  and  the  arrears  thereof  was  wholly  barred  by  the  Statute  of  Limita- 
tions ;  or,  at  all  events,  that  she  could  not  claim  [474]  any  arrears  of  the  annuities 
given  to  her,  except  for  six  years  prior  to  the  filing  of  the  bill. 

Mr.  Walker  and  Mr.  Willcock,  for  the  Defendants,  who  relied  on  the  Statute  of 
Limitations,  said  that  the  last  payment  in  respect  of  the  annuity  of  £300  was  made 
shortly  after  the  year  1804:  that  an  annuity  was  a  legacy;  and  that,  by  the  42d 
section  of  the  Statute  of  Limitations  (3  &  i  Will.  4,  c.  27),  it  was  enacted  that  no 
arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  money  charged  upon  or  payable 
out  of  any  land,  w  in  respect  of  any  legacij,  should  be  recovered,  but  within  six  years 
next  after  the  same  respectively  should  have  become  due  :  that  Frances  Ann  Ward's 
claim  to  the  annuities  of  £20  and  £30  was  barred  by  the  40th  section  of  the  Act, 
which  enacts :  that  no  action,  suit  or  other  proceeding  shall  be  brought  to  recover 
any  sum  of  money  charged  upon  or  payable  out  of  land,  or  any  legacy,  but  within 
20  years  next  after  a  present  right  to  receive  the  same  shall  have  accrued  to  some 
person  capable  of  giving  a  discharge  for  or  release  of  the  same.  Sheppard  v.  Duke 
{ante,  vol.  ix.  p.  567). 

Mr.  Bethell  and  Mr.  Elderton,  for  the  Plaintiffs,  said  that  the  trustees  entered 
into  possession  or  receipt  of  the  rents  of  the  estates  charged  with  the  annuities 
immediately  after  the  testator's  death  ;  and  that  John  Woods,  the  surviving  trustee, 
continued  in  such  possession  or  receipt  until  the  year  1826  :  that,  when  the  relation 
of  trustee  and  cestui  que  trust  was  once  constituted,  the  doctrine  of  adverse  possession 
(which  was  defined  by  the  third  section  of  the  Act)  did  not  apply  :  that  the  trustees, 
by  receiving  the  rents,  must  be  considered  to  [475]  have  received  the  annuities  ;  and 
their  receipt  was  the  receipt  of  their  cestui  que  trust.  They  referred  to  the  15th 
section  of  the  Act,  and  also  to  the  25th,  which  enacts  that  when  any  land  or  rent 
shall  be  vested  in  a  trustee,  upon  any  express  trust,  the  right  of  the  cestui  que  trust,  or 
any  person  claiming  through  him,  to  bring  a  suit  against  the  trustee  or  any  person 
claiming  through  him,  to  recover  such  land  or  rent,  shall  be  deemed  to  have  first 
accrued,  according  to  the  meaning  of  the  Act,  at  and  not  before  the  time  at  which 
such  land  or  rent  shall  have  been  conveyed  to  a  purchaser  for  a  valuable  considera- 
tion, and  shall  then  be  deemed  to  have  accrued  only  as  against  such  purchaser  and 
any  person  claiming  through  him. 

Mr.  G.  Eichards,  Mr.  Stuart,  Mr.  Hislop  Clarke,  Mr.  Taylor  and  Mr.  Freeling 
were  the  other  counsel  in  the  cause. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  The  trustees  were  trustees  to  pay  the 
annuities  ;  and  their  possession  of  the  estates  out  of  which  the  annuities  were  directed 
to  be  paid  continued  down  to  the  year  1826;  therefore  it  is  plain  that  the  objection 
to  the  bill,  founded  on  the  Statute  of  Limitations,  cannot  be  supported. 


[476]    Lord  Amherst  v.  The  Duchess  Dowager  of  Leeds.    Feb.  18,  1842. 

[S.  C.  6  Jur.  141.] 

JFill.     Construction.     Legacy. 

Testator,  by  his  will,  gave  an  annuity  of  £1000  a  year  to  his  wife,  for  her  life,  and 
directed  his  plate  and  furniture  at  H.,  his  family  mansion,  to  be  sold.  By  a  codicil, 
he  desired  that  his  wife  should  be  accommodated  with  any  plate  she  might  choose 
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for  her  own  use,  and  that  an  inventory  should  be  made  of  it,  and  that  it  should  be 
returned  at  her  death  :  "  and  I  give  to  her  absolutely  any  one  of  my  silver  inkstands 
which  she  may  select :  I  also  give  to  my  dear  wife,  any  part  of  the  beds,  bedding, 
linen,  carpets,  or  other  household  furniture  at  H.,  which  she  may  require  for  her  own 
use,  as  likewise  any  wardrobes  or  glass  cases  at  H.  according  to  her  wish ;  and  I  give 
to  her,  in  addition  to  all  other  provisions,  £400  per  annum  during  her  life,  to  be 
applied  to  the  rent  of  any  resilience  she  may  choose  to  live  at,  and  to  be  raised  and  paid 
in  like  manner  as  the  annuity  bequeathed  to  her  by  my  will." 
Held,  that  the  wife  was  entitled,  absolutely,  to  such  parts  of  the  furniture  as  she  might 
select ;  and  that  she  was  entitled  to  be  paid  the  £400  a  year,  although  she  had  fixed 
her  residence  with  her  son,  at  the  family  mansion. 

The  late  Duke  of  Leeds,  bv  his  will,  dated  the  30th  of  July  1836,  gave  to  his  wife, 
Charlotte  Duchess  of  Leeds,  the  sura  of  £2000  and  certain  specific  legacies  :  and  he 
gave  his  freehold  estates  to  the  Plaintiffs,  their  heirs,  executors,  &c.,  in  trust  as  a 
fund  for  the  discharge  of  his  debts,  and  all  mortgages  and  incumbrances  which  should 
affect  the  same  at  his  decease,  and  his  funeral  and  testamentary  expenses  and  legacies, 
in  aid  of  the  residue  of  his  personal  estate ;  and  upon  trust,  out  of  the  surplus  rents, 
after  defraying  the  interest  of  all  charges  thereon  and  all  deductions  and  out>payments, 
to  pay  an  annuity  of  £1000  a  year  to  the  duchess,  for  her  life,  by  quarterly  payments, 
the  first  payment  to  be  due  at  the  end  of  three  months  after  his  decease  ;  and,  subject 
thereto,  in'trust  for  his  son-in-law,  Sackville  Walter  Lane  Fox,  for  his  life,  and  after 
his  decease,  in  trust  for  his  (the  duke's)  grandson,  Sackville  George  Lane  Fox,  for  his 
life,  with  remainder  to  the  first  and  other  sons  of  Sackville  George  Lane  Fox,  succes- 
sively, in  tail,  with  remainders  over :  and  he  bequeathed  his  jewels  and  plate  to  the 
Plaintiffs,  [477]  upon  trust,  as  to  such  parts  of  his  plate  as  Sackville  Walter  Lane  Fox, 
or,  in  case  of  his  decease,  the  trustees  should,  in  his  or  their  absolute  and  uncontrolled 
discretion,  deem  suitable  and  sufficient  to  be  preserved  for  the  use  of  the  parties 
interested  in  his  real  estates  under  his  will,  and,  as  to  the  whole  of  his  jewels,  in  trust 
to  preserve  and  appropriate  the  same  for  the  use  and  enjoyment  of  the  persons  who 
should,  from  time  to  time,  become  beneficially  entitled  to  his  freehold  estates  under 
his  will,  so  as  to  be  annexed  as  heirlooms  thereto :  and  as  to  all  his  pictures,  prints, 
cameos,  intaglios,  busts,  statues,  gems,  medals,  china,  books  and  household  goods  and 
furniture  at  Hornby  Castle,  and  as  to  all  the  monies  to  arise  by  the  sale  of  such  parts 
of  his  plate  as  should  not  be  appropriated  for  the  purpose  of  being  preserved  as  heir- 
looms, and  all  the  residue  of  his  personal  estate  and  effects,  he  bequeathed  the  same 
to  the  Plaintiffs,  in  trust  to  convert  the  same  into  money,  and  to  apply  the  proceeds, 
as  the  primary  fund,  in  payment  of  his  debts,  funeral  and  testamentary  expenses  and 
pecuniary  legacies,  and  to  lay  out  the  surplus  in  the  purchase  of  lands  to  be  settled 
to  the  same  uses  as  he  had  declared  of  his  freehold  estates  :  and  he  directed  the 
Plaintiffs,  in  the  sale  of  any  of  his  estates  contiguous  to  or  convenient  to  be  enjoyed 
with  his  settled  family  estates  in  the  North  or  West  Ridings  of  Yorkshire,  or  of  any 
of  his  plate  or  other  effects  at  Hornby  Castle  thereby  authorized  or  directed  to  be 
sold  under  any  of  the  trusts  or  powers  thereinbefore  contained,  to  offer  them,  in  the 
first  instance,  to  the  proprietor  of  Hornby  Castle  for  the  time  being,  on  such  terms  as 
the  Plaintiffs  should  think  fair  and  proper;  and  he  desired  that,  as  soon  as  might  be 
after  his  death,  such  arrangements  might  be  made,  with  respect  to  his  personal  effects 
at  Hornby  Castle  (which  were  of  great  value)  as  might  be  sufficient  for  their  security 
and  pre-[478]-servation,  and  might  tend  to  avoid  any  injury  or  inconvenience  from 
their  removal,  should  that  become  necessary,  as  far  as  might  be  consistent  with  the 
object  of  his  will :  and  he  appointed  the  Plaintiffs  and  Sackville  Walter  Lane  Fox  his 
executors. 

The  testator  made  a  codicil,  dated  the  29th  of  May  1838,  which  was  partly  as 
follows  : — "  I  desire  that  my  dear  wife,  should  she  survive  me,  may  be  accommodated 
with  any  plate,  for  her  own  use,  of  whatever  description  she  may  choose  from  Hornby 
Castle,(l)  having  an  inventory  of  the  same,  to  be  returned    at  her  death   to  my 

(1)  Hornby  Castle  did  not  pass  by  the  will;  but  was  entailed  on  the  Marquis  of 
Carmarthen,  the  testator's  son  and  heir. 
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executors,  and  then  to  go  as  before  directed  by  my  will ;  and  I  give  to  her,  absolutely 
any  one  of  my  silver  or  gilt  inkstands  which  she  may  select,  and  also  my  satin-wood 
secretaire  in  the  first  drawing-room  at  Hornby  aforesaid  :  I  also  give  to  my  dear  wife 
any  part  of  the  beds  and  bedding,  linen,  carpets,  curtains,  chairs,  dining-room  or  other 
Ubles,  sofas,  ottomans  and  chaiselongues,  or  other  household  furniture  at  Hornby  afore- 
said, which  she  may  require  for  her  own  use,  and  likewise  any  wardrobes  or  glass  cases  at 
Hornby  aforesaid,  according  to  her  wish ;  and  I  give  to  her,  in  addition  to  all  other 
provisions,  £400  per  annum  during  her  life,  to  be  applied  to  the  rent  of  any  resulence  she 
may  choose  to  live  at,  and  to  be  raised  and  paid  in  like  manner,  and  in  all  respects,  as 
the  annuity  bequeathed  to  her  by  my  will :  and  as  to  so  much  of  the  furniture  and 
effects  at  Hornby  Castle,  made  saleable  by  my  will  as  part  of  the  primary  fund  for 
the  payment  of  my  debts,  as  are  not  hereby  withdrawn  from  such  disposition  but 
will  remain  liable  to  be  sold  for  that  purpose,  [479]  it  is  my  will  that  my  trustees, 
before  making  any  other  disposition  thereof,  shall  have  the  same  valued  in  such 
manner  as  they  shall  deem  fair  and  proper,  and  offer  them  to  my  son,  the  Marquis  of 
Carmarthen,  if  he  shall  survive  me,  at  a  deduction  of  20  per  cent,  from  such  valuation  ; 
he  to  signify  his  acceptance  or  refusal  of  such  offer  within  three  months  next  after 
my  decease  :  and  in  all  other  respects  1  confirm  my  said  will." 

The  testator  died  on  the  10th  of  July  1838,  leaving  the  Marquis  of  Carmarthen, 
his  heir,  and  the  other  persons  named  in  his  will,  surviving. 

The  bill,  after  setting  forth  the  will  and  codicil,  alleged  that  doubts  had  arisen  as 
to  the  rights  and  interests  of  the  Dowager  Duchess  of  Leeds  in  and  to  the  household 
goods  and  furniture  and  other  household  effects  at  Hornby  Castle  at  the  time  of  the 
testator's  death,  and  as  to  her  right  to  the  annuity  of  £400  bequeathed  by  the  codicil ; 
that,  shortly  after  the  testator's  death,  the  household  goods  and  furniture  and  other 
household  effects  at  Hornby  Castle  were  valued  as  being  subject  to  probate  dutj%  and 
that  the  household  goods  and  furniture  were  valued  at  £8062,  13s.  6d.,  the  linen  at 
£517,  8s.  9d.,  and  the  china  and  glass  at  £932,  9s.,  amounting  in  all  to  £9-512,  lis.  3d.; 
that,  since  the  testator's  death,  the  duchess  had  fixed  her  residence  at  Hornby  Castle, 
and  had  written  to  the  Plaintiff,  William  Alderson,  as  one  of  the  executors  and 
trustees  of  the  will,  informing  him  that  she  had  so  done,  and  desiring  that,  therefore, 
the  annual  sum  of  £100  might  be  paid  to  her  account  at  her  bankers ;  that  the 
duchess,  in  exercise  of  the  power  given  to  her  by  the  codicil,  had  made  a  selection  of 
part  of  the  household  goods  and  furniture  and  other  household  [480]  effects,  and 
claimed,  under  the  codicil,  to  be  absolutely  entitled  to  the  parts  so  selected ;  and  that 
she  had  sent  to  the  executors  an  inventory  of  the  articles  not  selected  by  her,  with  a 
valuation  of  such  articles,  such  valuation  being  as  follows : — household  goods  and 
furniture  £1680,  12s.,  linen  £34,  and  china  and  glass  £38,  amounting  in  all  to 
£1752,  12s.;  that  the  Defendant,  Sackville  Walter  Lane  Fox,  alleged  that  the  selection 
so  made  by  the  duchess  was  un  undue  exercise  of  the  power  given  to  her  by  the 
codicil ;  and  that  she  was  not  entitled  to  retain  so  large  a  quantity  of  the  goods, 
furniture  and  other  effects ;  and  that  Hornby  Castle,  from  its  magnitude,  was  not  a 
residence  suitable  to  her  income  and  means  of  living ;  and  that  it  was  not  a  suitable 
residence  for  her  within  the  meaning  of  the  testator ;  and  that  she  was  entitled  to 
select  so  much  only  of  the  goods,  furniture  and  other  effects  as  was  sufiicient  for  a 
suitable  residence  for  her ;  and  that  she  was  entitled  for  her  life  only,  and  not 
absolutely,  to  that  portion  of  the  goods,  furniture  and  effects ;  and  that  the  annual 
sum  of  £400,  bequeathed  by  the  codicil,  was  to  be  paid  for  the  rent  of  a  residence  for 
her,  and  was  not  to  be  paid  to  her  absolutely,  or  applied  in  any  other  way  for  her 
benefit;  but  that  the  duchess  claimed  to  be  absolutely  entitled  to  the  £400  per 
annum,  without  any  reference  whatever  to  her  habitation  or  the  rent  thereof. 

The  bill  prayed  that  an  account  might  be  taken  of  the  household  goods,  furniture 
and  other  effects  at  Hornby  Castle  at  the  time  of  the  testator's  death,  and  of  the 
value  thereof,  and  that  the  rights  and  interests  of  the  duchess  and  all  other  parties  in 
the  same  under  the  will  and  codicil  might  be  ascertained  and  declared  by  the  Court ; 
and  that  the  right  of  the  duchess  to  the  [481]  annual  sum  of  £400,  bequeathed  by 
the  codicil,  might  be  ascertained  and  declared  in  like  manner. 

The  duchess  in  her  answer  said  that,  in  exercise  of  the  power  given  to  her  by  the 
codicil,  she  directed  Mr.  Dowbiggiu  (an  upholsterer  in  London)  to  make,  as  her  agent 
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and  on  her  behalf,  a  proper  selection  of  the  household  goods  and  furniture  and  other 
household  effects  at  Hornby  Castle  suitable  to  her  rank ;  and  that  such  selection  was 
made  accordingly  and  adopted  by  her ;  and  that  she  had,  for  the  present  and  since 
the  late  duke's  death,  fixed  her  chief  residence  at  Hornby  Castle,  but  she  had  not  any 
legal  right  to  remain  there ;  and  that  she  occasionally  resided  in  London  and  also  in 

Scotland. 

Dowbiggin  deposed  that  he  had  been  instructed  by  the  duchess  to  select,  from  the 
household  goods,  furniture  and  effects  in  Hornby  Castle,  such  as  were  proper  for 
furnishing  a  house  suitable  to  her  rank,  and  that  the  duchess,  or  some  person  on  her 
behalf,  furnished  him  with  an  extract  from  the  codicil,  as  his  guide  in  making  the 
selection ;  and  that  he  made  the  selection  in  accordance  with  his  said  instructions  and 
with  the  extract  so  furnished  to  him. 

Mr.  G.  L.  Russell,  for  the  Plaintiffs,  stated  that  the  questions  were,  first,  whether, 
as  the  Duchess  of  Leeds  had  selected  by  far  the  most  valuable  parts  of  the  furniture 
at  Hornby  Castle,  she  had  not  made  an  unfair  use  of  the  power  given  to  her  by  the 
codicil. 

Secondly,  whether  she  was  entitled  to  the  selected  articles  absolutely,  or  for  her 
life  only  ;  and, 

[482]  Thirdly,  whether,  as  she  had  taken  up  her  residence  at  Hornby  Castle,  she 
was  entitled  to  be  paid  the  £400  a  year. 

Mr.  G.  Richards  and  Mr.  Lloyd,  for  the  duchess,  said,  first,  that,  by  the  codicil, 
the  duchess  was  empowered  to  take  any  part  of  the  beds,  bedding,  &c.,  at  Hornby 
Castle  which  she  might  require  for  her  own  use,  and  any  wardrobes  and  glass  cases 
according  to  her  wish ;  that  the  words  "according  to  her  wish"  were  more  general 
even  than  the  words  "  for  her  own  use  ; "  and  that  the  only  restrictive  effect  of  those 
latter  words  was  that  the  duchess  was  not  to  take  any  of  the  beds,  bedding,  &c., 
which  she  did  not  require  for  her  own  use ;  and  that  it  was  not  alleged  that  she  had 
done  so.     JFalker  v.  Walker  (5  Madd.  424). 

Secondly,  that  the  duchess  was  entitled  absolutely  to  the  articles  of  furniture 
which  she  had  selected ;  for  the  testator  had  directed,  with  respect  to  the  plate  of 
which  the  duchess  was  to  have  the  use,  that  an  inventory  should  be  taken  of  it,  and 
that  it  should  be  returned  after  her  death,  and  then  go  as  directed  by  his  will ;  but 
when  he  gave  her,  as  he  did  in  the  very  next  sentence,  such  part  of  his  furniture  as 
she  might  require  for  her  own  use,  he  did  not  direct  that  an  inventory  should  be 
taken  of  it,  or  that  it  should  be  returned  after  her  death  ;  and, 

Thirdly,  that  though  the  late  duke  had  expressed  the  purpose  for  which  the  £400 
a  year  was  to  be  applied,  he  had  not  imposed  a  condition  on  the  duchess  to  [483] 
apply  it  to  that  purpose  ;(1)  and  that  she  had  not  taken  up  her  abode  permanently 
at  Hornby  Castle,  but  had  merely  gone  there  on  a  visit  to  her  son,  the  present  duke. 

Mr.  Stuart  and  Mr.  Shee,  for  Sackville  Walter  Lane  Fox  and  his  children,  said 
that  the  duchess  had  exercised  her  power  of  selecting  from  the  furniture  at  Hornby 
Castle  to  an  excessive  extent;  that,  instead  of  selecting  "any  part,"  she  had  taken 
nearly  the  whole  of  it ;  for  the  furniture  was  valued  at  £9512,  and  all  that  remained 
was  of  the  value  of  £1752  only;  that  the  late  duke  never  contemplated  that  the 
duchess  would  reside  with  her  son  at  Hornby  Castle ;  but  supposed  that  she  would 
live  in  a  hou.se  worth  £400  a  year  ;  and,  when  he  empowered  her  to  choose  such  of 
the  furniture  as  she  might  require  for  her  own  use,  he  meant  such  of  the  furniture  as 
would  be  necessary  to  furnish  a  house,  the  rent  of  which  would  be  £400  a  vear ; 
whereas  the  duchess  had  selected  furniture  suitable  to  Hornby  Castle ;  that  she  had 
not  proved  that  the  furniture  which  she  had  chosen  was  such  as  she  required  for 
her  own  use  ;  and  that  it  ought  to  be  referred  to  the  Master  to  inquire  whether  that 
was  the  case. 

Secondly,  that  the  duchess  was  entitled,  only  for  her  life,  to  the  articles  which  she 
had  selected ;  for,  by  the  codicil,  she  was  to  have  merely  the  use  of  them,  and,  after 
her  death,  they  were  to  be  sold. 

Thirdly,  that  the  purpose  for  which  the  £400  a  year  was  given  was  incorporated 

(1)  If  a  legacy  is  given  to  purchase  a  ring,  the  legatee  is  not  bound  to  lay  out 
the  money  in  purchasing  a  ring. 
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with  the  gift ;  and  as  the  [484]  duchess  had,  as  appeared  from  her  letter  to  the  Plain- 
titf  Alderson,  fixed  her  residence  at  Hornby  Castle,  the  purpose  for  which  the  £400  a 
jear  was  given  had  failed ;  and,  consequently,  the  gift  could  not  take  effect 

The  ^  ice-Chancellor  [Sir  L.  Shadwell].     I  do  not  require  any  reply. 

First  of  all,  the  late  duke,  by  his  will,  gives  all  his  freehold  estates  to  Lord  Amherst 
and  his  co-devisees,  upon  trust  out  of  the  surplus  rents,  after  keeping  dowu  the  interest 
on  the  mortgages  thereon  and  making  certain  other  deductions,  to  pay  to  his  wife,  that 
is  the  present  duchess  dowager,  or  her  assigns,  during  her  natural  life,  an  annuity  of 
£1000  sterling,  clear  of  all  ta.xes  and  deductions,  by  equal  quarterly  payments,  the 
first  payment  to  be  due  at  the  end  of  three  calendar  months  next  after 'his  decease, 
and  such  annuity  to  be  paid  proportionably  up  to  the  day  of  her  decease  ;  and,  subject 
to  such  annuity,  in  trust  for  Mr.  Sackville  Walter  Lane  Fox  and  his  children.  Then 
he  gives  his  copyhold  and  leasehold  esUtes  to  the  trustees,  upon  trusts  corresponding, 
as  far  as  the  law  permits,  with  the  trusts  declared  of  his  freehold  estates.  Next  he 
gives  his  jewels  and  plate  to  the  trustees,  in  trust,  as  to  such  part  of  his  plate  as  they 
should  think  proper  to  preserve  for  the  use  of  the  parties  interested  in  the  surplus  of 
his  real  estates  under  his  will,  and  as  to  the  whole  of  his  jewels,  to  permit  the  same 
to  go  as  heirlooms  to  his  devised  estates ;  and,  as  to  such  part  of  his  plate  as  his  trus- 
tees should  not  think  proper  to  preserve,  in  trust  to  sell  it  and  apply  the  proceeds  as 
part  of  his  residuary  personal  estate ;  then  he  gives  certain  family  portraits  and  his 
furniture  in  his  house  in  St.  James's  Square  to  the  trustees,  upon  the  same  trusts  as 
he  had  before  declared  of  his  [485]  jewels  and  such  part  of  his  plate  as  should  be  pre- 
served. Then  he  gives  all  his  pictures,  prints,  cameos,  intaglios,  busts,  statues,  gems, 
medals,  china,  books  and  household  goods  and  furniture  at  Hornby  Castle,  and  all  the 
residue  and  remainder  of  his  personal  estate,  to  Lord  Amherst  and  his  co-trustees,  upon 
trust  to  sell  and  convert  the  same  into  money,  and  to  apply  the  proceeds,  as  the  primary 
fund,  in  the  discharge  of  his  debts  and  funeral  and  testamentary  expenses  and  pecuniary 
legacies,  and  in  exonerating  his  devised  estates  from  mortgages,  and  to  invest  the  ulti- 
mate residue  in  the  purchase  of  lands  to  be  settled  to  the  same  uses  as  he  had  before 
declared  of  his  devised  estates.  And  he  directs  his  trustees,  in  the  sale  of  any  of  his 
estates  contiguous  to  or  convenient  to  be  enjoyed  with  his  settled  family  estates  in 
the  North  and  West  Ridings  of  Yorkshire,  or  of  any  of  his  plate  or  other  effects  at 
Hornby  Castle  thereby  authorized  or  directed  to  be  sold  under  any  of  the  trusts  or 
powers  thereinbefore  contained,  to  offer  them,  in  the  first  instance,  to  the  proprietor 
of  Hornby  Castle  for  the  time  being,  on  such  terms  as  his  trustees  should  think  fair 
and  proper  ;  and  that,  as  soon  as  might  be  after  his  decease,  such  arrangements  should 
be  made  with  respect  to  his  personal  effects  at  Hornby  Castle,  which  were  of  great 
value,  as  might  be  sufficient  for  their  security  and  preservation,  and  might  tend  to 
avoid  any  injury  or  inconvenience  from  their  removal,  should  that  become  necessary. 
I  mention  that,  because  it  seems  to  afford  help  in  construing  the  codicil.  | 

The  codicil,  so  far  as  it  is  necessary  to  be  stated  for  the  present  purpose,  is  as 
follows  : — "  I  desire  that  my  dear  wife,  should  she  survive  me,  may  be  accommodated 
with  any  plate  for  her  own  use,  of  whatever  [486]  description  she  may  choose  from 
Hornby  Castle  aforesaid,  having  an  inventory  of  the  same,  to  be  returned  at  her 
death  to  my  executors,  and  then  to  go  as  before  directed  by  my  will ;  and  I  give  to 
her  absolutely  any  one  of  my  silver  or  gilt  inkstands  which  she  may  select,  and  also 
my  satin-wood  secretaire  in  the  first  drawing-room  at  Hornby  aforesaid  :  I  also  give 
to  my  dear  wife  any  part  of  the  beds  and  bedding,  linen,  carpets,  curtains,  chairs, 
dining-room  or  other  tables,  sofas,  ottomans  and  chaiselongues  or  other  household 
furniture  at  Hornby  aforesaid,  which  she  may  require  for  her  own  use ;  and  likewise 
any  wardrobes  or  glass  cases  at  Hornby  aforesaid,  according  to  her  wish." 

The  first  question  is  whether  it  is  not  apparent  from  these  words  that  the  duke 
meant  to  give  to  the  duchess  absolutely  what  he  professed  to  give  to  her.  When  I 
see  that  he  commences  with  a  limited  gift,  namely,  of  the  use  of  the  plate  at  Hornby 
Castle,  and  then  changes  the  phrase  and  says  :  "  I  give  to  her,  absolutely,  any  one  of 
my  silver  or  gilt  inkstands  which  she  may  select,  and  also  my  satin-wood  secretaire," 
and  then  goes  on  to  say,  "  I  also  give  to  my  wife  any  part  of  the  beds  and  bedding," 
I  cannot  but  think  that  the  fair  effect  of  the  words  is  to  give  her  absolutely  any  of 
the  enumerated  articles  which  she  might  require  for  her  own  use.     Especially  as  I 
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find  that  that  very  sentence  terminates  in  this  manner,  "  and  likewise  any  wardrobes 
or  glass  cases  at  Hornby  aforesaid,  according  to  her  wish."  Now,  whether  the  words 
"according  to  her  wish  "  had  reference  to  some  wish  before  expressed  or  to  such  wish 
as  she  mi'^ht  thereafter  express,  it  clearly  appears  to  me  that  the  whole  sentence 
describes  iui  absolute  gift  to  the  duchess.  And  I  think  so  more  particularly,  because 
I  observe,  in  the  latter  part  of  the  [487]  codicil,  these  words,  "  and  as  to  so  much  of 
the  furniture  and  effects  at  Hornby  Castle  made  saleable  by  my  will  as  part  of  the 
primary  fund  for  the  payment  of  my  debts,  as  are  not  hereby  withdrawn  from  such 
disposition  but  will  remain  liable  to  be  sold  for  that  purpose  "  (plainly  shewing  that  he 
conceived  that  the  prior  part  of  the  codicil  had  the  effect  of  withdrawing  what  might 
be  taken  by  the  duchess  from  the  disposition  made  by  the  will),  "  it  is  my  will  that 
my  trustees,  before  making  any  other  disposition,  shall  have  the  same  valued  in  such 
manner  as  they  shall  deem  fair  and  proper,  and  offer  them  to  my  said  son,  the  Marquis 
of  Carmarthen,  if  he  shall  survive  me,  at  a  deduction  of  20  per  cent."  Now  that  is  a 
material  variation  from  the  mode  of  disposition  directed  by  the  will ;  and,  in  my 
opinion,  the  passage  which  I  have  last  read  amounts  to  this,  namely,  that,  in  the  first 
place,  the  duchess  was  to  take  what  she  might  require,  and  the  residue  was  to  be 
delivered  to  the  son,  the  present  duke,  provided  he  chose  to  pay  for  them  less  by  20 
per  cent,  than  the  sum  at  which  they  should  have  been  valued.  It  seems  to  me, 
therefore,  that  the  fair  construction  is  that,  in  the  first  place,  the  late  duke  did  mean 
to  subtract  from  the  disposition  made  by  his  will  of  the  furniture  at  Hornby  Castle 
such  articles  as  the  duchess  should  select,  and,  in  the  next  place,  such  articles  as  the 
present  duke  should  be  willing  to  purchase  at  four-fifths  of  the  valuation  that  should 
have  been  made  of  them. 

If  the  parties  think  that  the  duchess  dowager  has  selected  articles  that  did  not 
come  within  the  description  of  "beds  and  bedding,  linen,  carpets,  curtains,  chairs, 
dining-room  or  other  tables,  sofas,  ottomans  and  [488]  chaiselongues  or  other  house- 
hold furniture,"  there  must  be  an  inquiry  as  to  that  point  before  I  can  express  any 
opinion  upon  it. 

Then  the  next  question  is  with  respect  to  the  annuity  of  £400  a  year.  The 
testator  says,  "  And  I  give  to  her,  in  addition  to  all  other  provisions,  £400  per  annum,, 
during  her  life,  to  be  applied  to  the  rent  of  any  residence  she  may  choose  to  live  at, 
and  to  be  raised  and  paid  in  like  manner,  in  all  respects,  as  the  annuity  bequeathed 
to  her  by  my  will."  The  duke  had  directed,  by  his  will,  that  the  annuity  of  £1000 
a  year  should  be  paid  to  the  duchess,  down  to  the  time  of  her  decease,  by  four  quarterly 
payments.  Now  the  payment  to  the  duchess  must  be  made  first ;  and  those  words 
which  are  thrown  in,  "  to  be  applied  to  the  rent  of  any  residence,"  shew  only  that 
what  was  passing  in  the  duke's  mind  was  that  there  might  not  be  that  family  arrange- 
ment which  has  taken  place,  and  that  the  duchess  might  be  obliged  to  seek  a  residence 
for  herself :  therefore  he  directs,  not  that  the  trustees  shall  provide  a  residence  for 
her  and  apply  the  £400  a  year  in  paying  the  rent  of  it ;  but  that  the  £400  a  year 
shall  be  paid  to  the  duchess,  leaving  her  to  apply  it ;  and  I  cannot  but  think  that  the 
duke  must  have  been  aware  that  that  might  happen  which  has  happened.  At  all 
events,  there  is  nothing,  either  in  the  will  or  in  the  codicil,  which  shews  that  he 
considered  it  as  certain  that  the  duchess  dowager  and  the  present  duke  would  not 
reside  together. 

My  opinion  is  that  the  duchess  is  entitled,  absolutely,  to  the  beds  and  other 
specified  articles  of  furniture  at  Hornby  Castle,  which  the  codicil  empowers  her  to 
select ;  [489]  and  that  she  is  also  entitled  to  receive  the  annuity  of  £400,  whether 
she  resides  at  Hornby  Castle  or  elsewhere. 

If,  as  I  before  said,  it  is  contended  that  the  duchess  has  selected  articles  which  she 
has  no  right  to  select,  there  must  be  a  reference  to  the  Master  before  I  can  decide 
that  question. 


"SIM.  49L  LLOYD   r.    JONES  1221 

[491]    Lloyd  v.  Jones.    Feb.  19,  1842. 

Mortgagor  and  Mortgagee.     Interest. 

A  mortgagee  in  possession,  who  becomes  overpaid  pending  a  suit  to  redeem,  will  be 
charged  with  interest  on  the  balance,  from  the  date  of  the  report,  and  on  the  rents 
subsequently  received  by  him,  from  the  respective  times  when  those  rents  were 
received. 

The  bill  in  this  cause  was  filed  against  a  mortgagee  in  possession  to  redeem  the 
mortgage. 

At  the  time  when  the  Defendant  put  in  his  answer,  the  rents  and  profits  which  he 
had  received  were  not  sufficient  to  cover  the  amount  due  to  him  for  principal  and 
interest;  but,  pending  the  proceedings  in  the  Master's  office  under  the  decree,  he 
received  further  rents  and  profits ;  in  consequence  of  which  a  balance  of  £64  was  due 
from  him  at  the  date  of  the  report. 

On  the  cause  coming  on  for  further  directions, 

Mr.  Wakefield  and  Mr.  Koe,  for  the  Plaintiff,  insisted  that  the  Defendant  ought 
to  be  charged  with  interest  on  all  the  sums  which  he  had  received  on  account  of  rents 
and  profits  since  he  had  been  overpaid.  They  cited  Quarrell  v.  Beckford  (1  Madd. 
269) ;  Burton  v.  Todd  (Sugd.  Vendors,  Appendix  No.  20  ;  and  1  Swanst.  25.5) ;  Wilson 
V.  Metcalfe  (1  Russ.  530). 

[492]  Mr.  G.  Richards  and  Mr.  Cockerell,  for  the  Defendant,  said  that,  in  the 
cases  cited,  the  principal  and  interest  had  been  satisfied  before  the  bill  was  filed  ;  and 
that  there  was  no  authority  for  charging  a  mortgagee  with  interest  where  he  had  been 
overpaid  in  the  progress  of  the  suit. 

The  Vice-Ch.a.n'CELLOR  [Sir  L.  Shadwell]  said  that  he  had  no  authority  to  charge 
the  Defendant  with  interest  prior  to  the  date  of  the  report ;  but  ordered  him  to  pay 
interest  at  four  per  cent,  on  the  £64  from  that  time,  and  an  account  to  be  taken  of 
the  sums  subsequently  received  by  him,  and  interest  to  be  charged  on  those  sums  at 
the  same  rate  from  the  times  when  they  were  received. 


[492]    HoLLis  V.  Bryant.     Feb.  22,  May  2,  1842. 

Jurisdictwn.     Insolvent  Debtor.     Ad  of  I  &  2  Vict.  c.  110.     Debtor 
and  Creditor.     Receiver. 

The  assignee  of  an  insolvent  debtor,  under  1  &  2  Vict.  c.  110,  being  unable  to  recover 
an  estate  belonging  to  and  in  the  possession  of  the  insolvent,  owing  to  the  existence 
of  an  old  commission  of  bankrupt  against  the  insolvent  (which,  however,  had  been 
long  since  abandoned,  in  consequence  of  all  the  creditors  under  it  having  compromised 
and  released  their  debts),  is  entitled  to  maintain  a  suit  in  Chancery  against  the 
insolvent  and  the  assignee  in  bankruptcy,  for  the  recovery  of  the  estate,  and  for  a 
receiver  of  the  rents  in  the  meantime. 

Where  a  creditor  puts  in  force  against  his  debtor  the  compulsory  clauses  of  1  &  2 
Vict.  c.  110,  the  Insolvent  Debtors  Court  has  no  power  to  compel  the  debtor  to  file 
a  schedule  of  his  property. 

A  motion  was  made  in  this  cause  for  a  receiver  of  the  rents  of  certain  real  estates 
in  Kent,  Surrey  and  Sussex,  of  which  the  Defendant  Bryant  was  in  possession,  as 
absolute  owner  thereof,  and  for  an  injunction  to  restrain  him  from  continuing  to 
receive  the  rents. 

An  affidavit  made  by  the  Plaintiff's  solicitor,  in  support  of  the  application,  stated 
as  follows  :— That  in  1839  [493]  the  Plaintiff  recovered  judgment  against  Bryant  in  an 
action  on  a  promissory  note  for  £60  :  that  at  the  commencement  of  the  action,  and 
when  the  judgment  was  obtained,  Bryant  was  and  had  been  for  nearly  thirty  years, 
and  still  continued  a  prisoner  for  debt  within  the  rules  of  the  Queen's  Bench  prison : 
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that  in  the  belief  that  he  had  not  any  real  or  personal  property  which  could  be  made 
available  by  legal  process  in  execution  of  the  judgment,  the  deponent,  as  the  Plaintiff's 
attorney,  sued  out  a  ca.  sa.  against  Bryant,  and  lodged  a  detainer  against  him 
with  the  marshal  of  the  prison,  and  charged  him  in  execution  upon  the  judgment ; 
and  he  was  still  detained  in  the  custody  of  the  marshal,  upon  such  execution  of  the 
PlaintifiF  and  also  of  various  other  creditors  to  a  large  amount :  that  he  had  been  and 
still  was  resident,  not  within  the  walls  of  the  prison,  but  at  large  within  the  rules, 
and  appeared  to  be  living  at  considerable  expense :  that  the  Plaintiff,  not  being  able 
to  obtain  any  further  satisfaction  of  his  debt,  caused  application  to  be  made 
under  the  provisions  of  the  Act  of  the  1st  &  2d  Vict.  (c.  110),  to  the  Court  for  the 
Relief  of  Insolvent  Debtors  in  England,  for  the  appointment  of  him,  the  Plaintiff,  to 
be  assignee  of  the  estate  and  effects  of  Bryant,  under  and  according  to  the  said 
statute  :  that  the  Court  granted  a  rule  to  be  served  upon  Bryant  and  his  detaining 
creditors  to  shew  cause,  on  a  certain  day,  why  such  appointment  should  not  be  made  : 
that  the  rule  was  duly  served  accordingly ;  and  upon  the  application  to  make  it 
absolute,  Bryant  opposed  it  on  the  ground  that  he  was  not  within  the  Act,  inasmuch 
as  a  commission  of  bankruptcy  had  issued  against  him  sometime  back,  and  was  still 
pending  and  being  acted  upcm,  and  operating  upon  all  his  property :  that,  notwithstanding, 
[494]  the  Court  appointed  the  Plaintiff  assignee  of  Bryant's  estate  and  effects,  under 
the  statute,  and  all  his  estate  and  effects  were  still  vested  in  the  Plaintiff  as  such 
assignee :  that  since  the  appointment  of  the  Plaintiff  as  such  assignee  Bryant  had 
refused  to  file  any  schedule  of  his  piroperty  in  the  Court  for  Relief  of  Insolvent  Debtors, 
or  to  give  the  Plaintiff  or  the  deponent  any  information  respecting  the  same  :  that 
shortly  after  the  appointment  of  the  Plaintiff  as  such  assignee,  the  deponent,  as  the 
Plaintiff's  solicitor,  caused  notices  of  such  appointment  to  be  served  on  Bryant's 
tenants,  in  consequence  of  which  two  of  them  refused  to  pay  the  rent  due  from  them 
to  Bryant,  and  Bryant  thereupon  commenced  actions  against  them  for  the  rents  due, 
and  such  actions  were  still  pending  and  being  prosecuted :  that  a  commission  of 
bankrupt  was  issued  against  Bryant,(l)  under  which  he  was  found  a  bankrupt:  that 
the  deponent  had  inspected  the  proceedings  under  the  commission,  and  it  thereby 
appeared  that  Bryant  in  various  proceedings  opposed  the  commission  and  insisted 
upon  the  illegality  thereof,  and  endeavoured  to  defeat  the  same ;  and  that  in  the 
course  of  such  proceedings  he  filed  various  affidavits,  in  which  he  deposed  that  he 
was  not  a  bankrupt :  that,  after  much  litigation  in  respect  of  the  validity  of  the 
commission,  the  creditors  under  the  commission  held  a  meeting  on  the  31st  of 
October  1827,  at  which  they  came  to  a  compromise  with  Bryant,  and  agreed  to 
accept  certain  sums  of  money  in  satisfaction  of  their  debts,  and  on  being  paid  those 
sums,  to  consent  to  the  commission  being  superseded  :  that  it  appeared  from  the 
proceedings  under  the  commission  that  no  proceedings  had  been  taken  thereunder 
since  1828,  and  the  assignees  [495]  appointed  under  it  were  dead;  and  the  Defendant 
Belcher  had  been  sometime  since  appointed  official  assignee  to  the  commission  ;  (2) 
but  by  the  proceedings  under  it,  it  did  not  appear  that  such  appointment  was  made 
at  the  instance  of  any  creditor  under  the  commission :  that  the  deponent,  on  the 
Plaintiff's  behalf,  obtained  an  appointment  for  the  20th  of  April  1841,  for  the 
examination  of  Bryant  under  the  commission :  that  Bryant  attended  the  meeting, 
but  refused  to  be  examined,  as  to  his  estate  and  effects  or  otherwise  under  the 
commission,  at  the  instance  of  the  Plaintiff'  or  of  Belcher,  on  the  ground  that  the 
Plaintiff  was  not  a  creditor  or  interested  under  the  commission  ;  and  in  consequence 
of  such  refusal  the  Commissioner  of  the  Court  of  Bankruptcy,  before  whom  the 
meeting  took  place,  refused  to  proceed  with  the  examination,  and  directed  Belcher 
not  to  take  any  proceedings  under  the  commission  except  at  the  instance  of  a  creditor 
who  had  proved  a  debt  under  it :  that  Mr.  Bennett,  who  attended  the  meeting  as 
solicitor  to  the  commission,  stated  to  the  deponent  that  he  well  knew  that  Bryant 
had  a  release  from  all  his  creditors  under  the  commission,  and  that  he,  Bennett  had 

(1)  It  was  stated,  in  another  affidavit  made  in  support  of  the  motion,  that  the 
commission  was  i.ssued  in  1810. 

(2)  By  1  &  2  Will.  4,  c.  56,  s.  39,  all  then  existing  London   commissions  of 
bankrupt  were  removed  into  the  Court  of  Bankruptcy  established  by  that  Act. 
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seen  it,  but  that  Bryant  would  not  produce  the  same  to  disturb  the  commission,  for 
purposes  best  known  to  himself :  that,  in  consequence  of  the  refusal  of  the  commis- 
sioner to  proceed  under  the  commission  except  at  the  instance  of  the  creditors  who 
had  proved  debts  under  it,  the  deponent  addressed  circular  letters  to  those  creditors, 
with  a  view  to  ascertain  if  any  of  them  could  be  produced  for  that  purpose  ;  and  he 
also  had  interviews  with  the  representatives  of  several  of  such  creditors,  who  were 
long  since  dead,  [496]  and  urged  them  to  take  the  necessary  proceedings  under  the 
commission  to  obtain  payment  of  their  respective  claims,  if  the  same  were  not 
already  paid  and  satisfied  ;  that  several  of  them  stated  their  readiness  to  prosecute 
such  claims ;  but,  after  examining  their  papers  and  inquiring  into  the  matter,  it 
appeared  that  their  debts  had  been  satisfied  and  discharged,  and  they  did  not  interfere 
any  further  with  respect  to  Bryant's  estate ;  and  the  deponent  verily  believed,  from 
the  result  of  the  interviews  with  the  creditors,  that  no  further  proceedings  would  be 
taken  in  their  behalf :  that  deponent  believed,  from  the  correspondence  which  had 
taken  place,  and  the  interviews  which  had  been  had  with  the  parties  interested  under 
the  commission,  that  all  the  creditors  who  had  proved  their  debts  under  it  had  been 
long  since  satisfied,  and  that  Bryant  had  then  in  his  possession  a  good  and  sufficient 
release  or  other  discharge  to  him,  in  respect  of  the  debts  which  had  been  proved 
under  the  commission  ;  and  that  none  of  the  creditors  would  further  prosecute  the 
commission,  or  interfere  in  any  manner  with  Bryant's  estate  :  that  deponent  believed, 
from  the  result  of  the  correspondence  and  interviews  with  the  creditors  under  the 
commission,  that  Bryant  refused  to  produce  the  release  or  to  give  any  information 
respecting  it,  for  the  purpose  of  remaining  in  the  possession  of  his  estates,  and 
preventing  the  same  from  being  made  available  to  the  payment  of  the  debts  which 
he  had  incurred  subsequently  to  the  date  of  the  commission. 

Mr.  Anderdon  and  Mr.  Terrell  now  moved  for  the  injunction  and  receiver. 

Mr.  Wakefield  and  Mr.  Steere  opposed  the  motion,  for  the  Defendant  Bryant,  on 
the  ground  that  the  Court  [497]  of  Chancery  had  no  jurisdiction  in  the  case ;  but 
that  the  Plaintiff  ought  to  seek  relief  either  in  the  Court  of  Review  or  in  the  Insolvent 
Debtors  Court.  They  added  that  there  was  no  instance  in  which  the  assignee  of  a 
bankrupt  or  insolvent  had  been  allowed  to  sue  the  bankrupt  or  insolvent.(I)  They 
cited  Nias  v.  Adamson  (3  Barn.  &  Aid.  225),  Crofton  v.  Pnole  (1  Barn.  &  Adol.  568), 
and  Drayton  v.  Dale  (2  Barn.  &  Cress.  293). 

Mr.  Lewis  appeared  for  the  Defendant  Belcher. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  In  this  case  the  Plaintiff  cannot 
obtain  any  relief  in  the  Court  of  Bankruptcy,  because  he  is  incapable  of  coming  in 
under  the  commission.  Neither  can  he  obtain  any  relief  in  the  Insolvent  Debtors 
Court,  because  the  commission  of  bankrupt  against  Bryant  is  still  in  force ;  (2)  and 

(1)  The  Plaintiff  was  suing  Belcher  as  well  as  Bryant,  Belcher  being  the  legal 
owner  of  the  property  sought  to  be  recovered. 

(2)  The  40th  sect,  of  1  &  2  Vict.  c.  110,  enacts:  "That  where  the  order  vesting 
the  estate  and  effects  of  any  such  prisoner  in  the  provisional  assignee  of  the  said 
Court,  in  pursuance  of  the  provisions  of  this  Act,  shall  be  or  become  void,  by  reason 
of  such  prisoner  being  declared  bankrupt  within  such  period  as  above  mentioned,  or 
beinc;  an  uncertificated  bankrupt  at  the  time  of  such  order,  the  said  order  shall, 
nevertheless,  together  with  the  petition  of  such  prisoner,  if  any,  remain  of  record  in 
the  said  Court :  and  the  said  Court  shall  and  may  require  such  prisoner  to  file  his 
schedule,  and  shall  and  may  cause  such  prisoner  to  be  brought  up  to  be  dealt  with 
according  to  this  Act,  and  all  things  to  be  done  thereupon,  or  preparatory  thereto,  as 
in  other  cases,  according  to  this  Act ;  and  the  said  Court  shall  and  may,  at  any  time 
when  it  shall  seem  fit,  appoint  other  assignee  or  assignees  in  such  case,  in  the  same 
manner  as  in  other  cases ;  and  that  if,  at  any  time  after  such  vesting  order  shall  have 
been  m.ade,  such  prisoner  shall  obtain  his  certificate  under  any  such  fiat  in  bankruptcy, 
the  rights,  powers,  title  and  interest  of  the  provisional  assignee  and  other  assignee  or 
assignees  appointed  under  this  Act,  in,  over  and  respecting  any  property,  real  or 
personal,  whatsoever,  remaining  to  such  prisoner  after  the  obtaining  of  such  certificate, 
or  thereafter  in  any  way  coming  to  hira,  and  under  or  in  pursuance  of  the  warrant  of 
attorney  to  be  executed  by  such  prisoner  under  the  provisions  of  this  Act,  shall,  trom 


1224  HOLLIS   V.    BRYANT  12  SIM.  4M. 

Bryant  will  not  take  any  steps  either  to  [498]  obtain  his  certificate,  or  to  get  the 
commission  superseded ;  and  all  the  creditors  who  proved  their  debts  under  the 
commission  are  incapacitated  from  prosecuting  it,  as  they  have,  long  since,  come  to  a 
compromise  with  Bryant,  and  released  him  from  their  debts.  This,  therefore,  seems 
to  me  to  be  a  case  in  which  the  Plaintiff  has  a  right  to  seek  relief  in  this  Court, 
under  the  51st  sect,  of  the  1st  &  2d  Vict.  c.  110,  which  enacts:  "That  it  shall  be 
lawful  for  the  assignee  or  assignees  of  any  such  prisoner,  and  such  assignee  or 
assignees  is  and  are  hereby  empowered  to  sue,  from  time  to  time  as  there  may  be 
occasion,  in  his  or  their  own  name  or  names,  for  the  recovery,  obtaining  and  enforcing 
of  any  estate,  effects,  or  rights  of  such  prisoner,  but  in  trust  for  the  [499]  benefit  of 
the  creditors  of  such  prisoner,  according  to  the  provisions  of  this  Act,  and  to  give  such 
discharge  and  discharges  to  any  person  or  persons  who  shall  be  respectively  indebted 
to  such  prisoner  as  may  be  requisite ;  and  to  make  compositions  with  any  debtors  or 
accountants  to  such  prisoner,  where  the  same  shall  appear  necessary,  and  to  take  such 
reasonable  part  of  any  such  debts  as  can,  upon  such  composition,  be  gotten,  in  full 
discharge  of  such  debts  and  accounts ;  and  to  submit  to  arbitration  any  difference  or 
dispute  between  such  assignee  or  assignees  and  any  person  or  persons  for  or  on  account 
or  by  reason  of  any  matter,  cause,  or  thing  relating  to  the  estate  and  effects  of  such 
prisoner :  pro\'ided,  nevertheless,  that  no  such  composition  or  submission  to  arbitra- 
tion shall  be  made,  nor  any  suit  in  equity  be  commenced,  by  any  assignee  or  assignees, 
without  the  consent  in  writing  of  the  major  part  in  value  of  the  creditors  of  such 
prisoner,  who  shall  meet  together  pursuant  to  a  notice  of  such  meeting,  to  be 
published  at  least  1-1  days  before  such  meeting  in  the  London  Gazette,  and  also  in 
some  newspaper  most  usually  circulated  in  the  neighbourhood  of  the  place  where  such 
prisoner  had  his  or  her  last  usual  residence  before  his  or  her  imprisonment  as  afore- 
said, nor  without  the  approbation  of  the  said  Court  or  of  one  of  the  commissioners 
thereof."  This  then  being,  as  I  think,  a  case  to  which  that  section  applies,  the  only 
remaining  question  for  me  to  decide  is  whether  the  property  in  respect  of  which  the 
Plaintiff  asks  a  receiver  is  so  circumstanced  as  that  I  ought  to  grant  his  application. 

Now  I  find  the  property  in  this  situation.  Bryant,  the  insolvent,  is  in  the 
possession  of  the  property ;  but  he  has  no  interest  in  it  so  long  as  the  order  of  the 
Insolvent  Debtors  Court  vesting  all  the  insolvent's  pro-[500]-perty  in  the  Plaintiff 
remains  in  force.  The  whole  legal  estate  is  vested  in  Belcher,  which  disables  the 
Plaintiff  from  obtaining  the  relief  which  he  is  entitled  to ;  and,  as  the  party  in 
posses.sion  has  no  interest  (except  in  the  surplus  which  may  remain  after  all  his  debts 
are  paid),  I  am  of  opinion  that  this  is  a  case  in  which  I  ought  to  grant  a  receiver. 

On  the  20th  of  April  a  motion  was  made,  before  the  Lord  Chancellor,  on  behalf 
of  Bryant,  to  discharge  the  Vice-Chancellor's  order. 

On  the  2d  of  May  his  Lordship  delivered  the  following  judgment. 
^    The  Lord  Chancellor  [Lyndhurst].     This  was  an  appeal  from  an  order  of  the 
1  ice-Chancellor  appointing  a  receiver  in  this  cause. 

The  facts  of  the  case  were  these.  Several  years  ago  a  commission  was  issued 
against  Mr.  Bryant.  Mr.  Bryant  contested  that  commission  ;  and,  at  last,  a  compromise 
was  entered  into  between  him  and  his  creditors.  Mr.  Bryant  paid  a  certain  sum  of 
money,  which  the  creditors  accepted  ;  and  no  further  proceedings  have  ever  since 
taken  place  under  that  commission.  It  appears  that  the  original  assignees  under  the 
commission  are  dead ;  and,  a  short  time  since,  the  proceedings  under  that  commission 
were  transferred  to  the  Court  of  Bankruptcy;  and  Mr.  Belcher,  one  of  the  Defendants 
on  the  present  record,  was  appointed  official  assignee.  Those  are  the  circumstances 
so  far  as  relates  to  the  bankruptcy.     The  present  Plaintiff,  Mr.  Mollis,  was  a  creditor 

and  after  the  obtaining  of  such  certificate,  be  the  same  as  if  the  vesting  order  made 
under  this  Act  had  been  valid  at  the  time  of  making  thereof :  provided,  always,  that 
nothing  herein  contained  shall  be  construed  to  affect  the  title,  rights  and  interests  of 
the  assignees  under  any  such  fiat  in  bankruptcy,  or  to  alter  or  diminish  the  effect  of 
any  such  certificate  as  aforesaid,  but  that  the  title,  rights  and  interests  of  such  last- 
mentioned  assignees,  and  the  benefit  of  such  certificate  to  such  prisoner,  shall  be  the 
^ame,  to  all  intents  and  purposes,  as  if  this  Act  had  not  been  made." 
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of  Mr.  Bryant ;  not  a  creditor  under  the  bankruptcy ;  [501]  but  a  creditor  upon  a 
transaction  arising  many  years  afterwards.  Not  being  able  to  obtain  payment  of  his 
debt,  he  brought  an  action  in  the  Common  Pleas  against  Mr.  Bryant,  and  recovered 
judgment  in  that  action.  Mr.  Bryant  had  for  many  years  of  his  life  lived  within  the 
rules  of  the  Queen^s  Bench  prison ;  and,  in  consequence  of  that,  a  detainer  was  lodged 
against  him.  Upon  the  lodging  of  that  detainer  the  PlaintifT,  Mr.  Hollis,  applied  to 
the  Insolvent  Debtors  Court  to  be  appointed  assignee  under  the  pro-i-isions  contained 
in  the  Insolvent  Debtors  Act,  which  are  of  a  compulsory  nature.  That  application 
was  resisted  by  Mr.  Bryant,  who  attended  by  counsel ;  but  the  result  was  that  the 
order  was  made  and  Mr.  Hollis  was  appointed  assignee.  Some  controversy  arose  at 
the  Bar  as  to  whether  or  not  there  was  any  vesting  order.  It  is  quite  clear  that  there 
was  a  vesting  order,  though  it  was  contended  that  that  vesting  order  was  not  valid  ; 
but,  in  fact,  the  order  never  was  discharged.  It  was  a  subsisting  order,  and,  therefore,' 
when  Mr.  Hollis  was  appointed  assignee  under  the  Act  of  Parliament  all  the  right 
and  interest,  subject  to  the  existing  bankruptcy,  which  Mr.  Bryant  had  in  any  part 
of  his  property,  vested  in  that  assignee,  that  is,  in  the  Plaintiff,  Mr.  Hollis.  Mr.  Hollis 
endeavoured  to  compel  Mr.  Bryant  to  file  a  schedule  under  the  Insolvent  Debtors 
Act ;  but  he  was  not  successful  in  that  application ;  and,  in  truth,  the  Act  of  Parlia- 
ment is  defective  in  that  particular ;  for  there  are  no  adequate  means  by  which  the 
Commissioners  of  the  Insolvent  Debtors  Court  can,  under  those  clauses  of  the  Act, 
compel  a  party  to  file  a  schedule.  Mr.  Hollis  attempted  also  to  recover  his  debt  by 
some  application  under  the  bankruptcy  ;  but,  not  being  a  creditor  under  the  commission, 
his  applica-[502]-tion  in  that  respect  was  unsuccessful.  It  appears,  therefore,  that 
Mr.  Hollis  had  no  alternative  but  to  proceed  in  the  manner  in  which  he  has  done. 

The  argument  at  the  Bar  and  the  point  principally  raised  and  contested,  indeed 
the  sole  point,  was  this,  that  he  ought  to  have  instituted  the  present  suit,  but  that  he 
ought  to  have  gone  on  in  the  Insolvent  Debtors  Court. 

Now,  adverting  to  the  40th  section  of  the  1st  &  2d  Vict.  c.  110,  it  is  quite  clear 
that  he  could  not  proceed  in  the  Insolvent  Debtors  Court ;  because,  in  consequence 
of  the  existence  of  the  commission,  the  assignment  which  was  made  to  Mr.  Hollis 
was  not  valid  for  any  beneficial  purposes  to  him.  It  was  valid  so  far  only  as  it 
enabled  him  to  conduct  certain  inquiries  with  respect  to  the  state  of  Mr.  Bryant's 
property.  But  it  is  expressly  provided  that  though  not  valid  in  its  original  operation, 
so  as  to  give  the  party  any  means  of  obtaining  payment  of  his  debt,  it  is  valid  for 
the  purpose  of  inquiry ;  and,  when  a  certificate  under  the  commission  is  obtained, 
then  the  order  becomes  valid  for  all  purposes.  Therefore,  until  a  certificate  is  obtained 
under  the  commission,  or  until  the  commission  is  superseded,  that  order  is,  in  point 
of  fact,  for  all  beneficial  purposes  to  Mr.  Hollis,  suspended  :  it  was  inoperative.  But 
it  is  perfectly  clear  that  Mr.  Bryant  will  not  take  steps  to  supersede  his  commission  : 
nor  will  he  take  steps  for  the  purpose  of  obtaining  his  certificate  ;  and,  therefore,  that 
vesting  order  remains,  for  all  beneficial  purposes,  suspended.  That  being  the  case, 
what  alternative  had  Mr.  Hollis  to  pursue  but  to  institute  a  proceeding  like  the  present  ? 

[503]  I  am  of  opinion  the  proceeding  was  perfectly  regular ;  and  the  order  for  the 
appointment  of  a  receiver  follows  as  a  matter  of  course. 

Consequently  the  Vice-Chancellor's  order  must  be  affirmed  with  costs. 

[503]    Storer  v.  Jackson.    Feb.  22,  1842. 

Practice.     Injunction. 

The  Court  refused  to  hear  a  motion  to  dissolve  an  injunction,  pending  a  motion,  of 
which  the  Plaintiff  had  given  notice,  for  production  of  documents  mentioned  in  a 
schedule  to  the  answer,  no  unnecessary  delay  having  taken  place  in  giving  notice 
of  the  latter  motion. 

Motion  to  dissolve  an  ez  parte  injunction  on  the  coming  in  of  the  answer,  pending 
a  motion,  of   which  the   Plaintiff  had   given   notice,  for  production  of   documents 
mentioned  in  the  schedule  to  the  answer. 
V.-C.  IV.— 39* 
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The  Vice-Chancellor  refused  to  hear  the  motion  to  dissolve  until  the  motion 
for  production  had  been  disposed  of :  because  the  contents  of  the  documents  were  part 
of  the  discovery  which  the  Plaintiff  was  entitled  to  extract  from  the  Defendant,  and 
the  Plaintiff  had  not  been  guilty  of  any  unnecessary  delay  in  giving  notice  of  his 
motion  ;  so  that  it  was  not  a  mere  contrivance  to  avoid  the  motion  to  dissolve. 

Mr.  Bethell,  for  the  Defendant. 

Mr.  G.  Kichards  and  Mr.  Mylne,  for  the  Plaintiff. 

[504]    Turner  v.  Dorgan.     Myatt  v.  Dorgan.     March  7,  1842. 
Practice.     Order.     Contempt. 

A.  and  B.  each  instituted  a  creditors'  suit  against  C,  the  executrix  of  their  deceased 

debtor.  .       ., ,        . 

A  decree  having  been  made  in  A.'s  suit,  C.  obtained  an  order  staying  B.  s  suit. 
C.  being  in  contempt  for  want  of  answer  in  that  suit,  the  order  was  drawn  up  in 
the  other  suit. 

Both  the  above  suits  were  instituted  by  creditors,  for  the  administration  of  the 
estate  of  the  same  deceased  debtor ;  and,  a  decree  having  been  obtained  in  the  first, 
the  Defendant,  the  executrix  of  the  deceased,  moved  to  stay  the  proceedings  in  the 
second  suit. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  granted  the  motion ;  but,  as  the 
Defendant  was  in  contempt  for  want  of  answer  in  the  second  suit,  a  question  arose  as 
to  the  form  in  which  the  order  ought  to  be  drawn  up. 

His  Honor,  following  an  order  made  under  similar  circumstances,  in  a  cause  of 
Weeks  v.  JFilliams  (with  a  copy  of  which  the  registrar  had  furnished  him),  directed 
the  order  to  be  drawn  up  as  an  order  in  the  first  suit,  that  being  the  suit  in  whick 
the  party  moving  was  not  in  contempt. 

Mr.  G.  Richards  and  Mr.  Glasse,  for  the  motion. 

Mr.  Bethell  and  Mr.  Berrey,  for  Myatt,  the  Plaintiff  in  the  secon  d  suit. 

[505]    Elliott  v.  Fisher,     ilarch  11,  1842 
IFill.     Conversion. 

Testator  devised  a  real  estate  to  his  daughter  for  life,  and  then  to  be  sold  and  the 

proceeds  divided  amongst  her  children.     One  of  her  children  died  in  her  lifetime, 

having  devised  his  share  of  the  estate  to  his  son. 
Held,  that  the  deceased  child  took  his  share  of  the  estate  as  personalty  in  reversion 

expectant  on  his  mother's  death  ;  and  consequently  that  his  executrix,  and  not  his 

son,  was  entitled  to  it. 

Thomas  Watmau,  being  seised  of  an  estate,  partly  freehold  and  partly  copyhold, 
called  the  Gale  estate,  and  having  surrendered  the  copyhold  part  to  the  use  of  his 
will,  devised  the  estate  to  his  daughter  Ann  Elliott  for  her  life,  and  then  to  be  sold 
by  his  trustees  thereinafter  named,  and  the  proceeds  divided  amongst  all  the  children 
of  his  said  daughter,  share  and  share  alike,  excepting  Bella  Fisher  ;  and  he  appointed 
John  Biglands,  John  Chambers  and  William  Donald  trustees  of  his  will. 

The  testator  died  in  1818.  His  eldest  son,  Robert  Watman,  was  his  heir  at  law 
and  customary  heir. 

On  the  testator's  death  his  daughter,  Ann  Elliott,  entered  into  possession  of  the 
Gale  estate  ;  and  continued  in  possession  of  it  until  her  death.  She  had  ten  children, 
including  Bella  Fisher.  All  of  them,  except  Thomas,  who  was  her  eldest  son,  sur- 
vived her.  He,  by  his  will,  dated  the  19th  of  September  1840,  gave  to  his  son,  the 
Defendant,  Thomas  Robert  Watman  Elliott,  and  his  heirs,  all  his,  the  testator's,  share 
of  the  estate  called  Gale,  as  willed  to  him  by  his  late  grandfather,  Thomas  Watman, 
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subject  to  his  mother's  life  interest  therein ;  and  he  appointed  the  Plaintiff,  Fanny 
Elliott,  sole  executrix  of  his  will.  He  died  shortly  after  the  date  of  his  will.  His 
mother,  Ann  Elliott,  died  on  the  5th  of  November  1841. 

Two  of  the  questions  raised  by  the  bill  were  whether  the  legal  estate  in  fee  in  the 
Gale  estate  was  vested  [506]  under  the  will  of  the  testator,  Thomas  Watman,  in  the 
children  of  Ann  Elliott,  exclusive  of  Bella  Fisher ;  or  whether  it  descended,  on  the 
death  of  that  testator,  to  his  eldest  son,  Robert  Watman. 

Another,  and  the  principal  question,  was  whether,  regard  being  had  to  the  will  of 
the  testator,  Thomas  AVatman,  the  Gale  estate  was  to  be  considered  as  converted  into 
personalty  or  not  ? 

The  cause  was  heard  as  a  short  cause. 

Mr.  Walker  and  Mr.  Phillips  appeared  for  the  Plaintiffs. 

Mr.  De  Gex,  for  the  Defendant  Thomas  Eobert  Watman  Elliott,  who  was  entitled 
to  a  share  of  the  Gale  estate  under  the  specific  devise  in  the  will  of  Thomas  Elliott, 
his  father,  in  case  it  was  not  converted  by  the  original  testator's  will,  said  that 
Thomas  Elliott  died  in  the  lifetime  of  his  mother,  Ann  Elliott,  and  consequently 
before  the  period  of  conversion  had  arrived. 

Mr.  Schomberg  appeared  for  other  Defendants. 

The  Vice-Ch.\ncellor  [Sir  L.  Shadwell].  Thomas  Elliott  took  his  share  of  the 
estate  under  his  grandfather  s  will  as  personalty  in  reversion  expectant  on  the  death 
of  his  mother,  and  therefore  the  Plaintiff,  Fanny  Elliott,  is  entitled  to  it  as  his 
personal  representative. 

Thomas  Watman  did  not  devise  the  Gale  estate  to  his  trustees  in  trust  to  sell,  but 
merely  directed  his  trustees  to  sell  it  after  the  death  of  his  daughter,  Ann  Elliott ; 
and  consequently  the  legal  estate  in  fee  did  not  pass  by  his  will,  but  descended  to 
his  eldest  sou,  Eobert  Watman. 

[507]     Daubeny  v.  Coghlax.     March  14, 15,  1842. 

[S.  C.  11  L.  J.  Ch.  177 ;  6  Jur.  230.] 

TFill.     Consti-uclian.     Mistake.     Evidence.     Practice.     Exceptions.     Report. 

Testator  bequeathed  £5000  in  trust  for  all  and  every  the  child  and  children  of  his 
niece,  C.  A.,  and  of  his  nephew,  the  late  James  C,  to  be  divided  amongst  them,  if 
more  than  one,  share  and  share  alike,  and,  if  there  should  be  but  one  such  child, 
then  in  trust  for  such  only  child  ;  the  shares  of  sons  to  be  paid  to  them  at  21,  and 
the  shares  of  daughters  at  that  age  or  on  their  marriage. 

The  testator  never  having  had  a  nephew  named  James  C.  who  had  died  leaving  issue, 
the  children  of  his  late  nephew,  Henry  C.  (who  was  the  only  one  of  his  nephews 
who  had  left  issue),  claimed  to  be  interested  under  the  bequest ;  upon  which  the 
Master  was  directed  to  inquire  what  persons  were  meant  by  the  testator.  It 
appeared  (amongst  other  things),  from  the  eWdence  before  the  Master,  that  the 
testator  had  had  four  nephews  surnamed  G. ;  that  two  of  them  were  named  James, 
and  another  Henrv;  that  one  James  died  40  years  ago,  and  the  other  about  16  years 
before  the  date  of'the  will,  and  that  Henry  died  about  10  years  before  the  date  of 
the  will,  and  was  the  only  nephew  of  the  testator  who  left  issue ;  and  the  Master 
found  that  hi.i  children  were  the  persons  intended.  .      c    r 

The  Court,  however,  on  hearing  exceptions  to  the  report,  held  that  the  finding  was 
was  not  warranted  by  the  evidence,  and  referred  it  back  to  the  Master  to  review 

If  tbVcourt,  on  hearing  exceptions  to  the  report,  considers  the  evidence  produced 
before  the  Master  not  to  be  sufficient  to  warrant  his  finding,  it  will  not  allow  the 
exceptions  simply ;  but  will  allow  the  exceptions,  and  refer  it  back  to  the  Master 
to  review  his  report ;  thereby  gi«ng  the  unsuccessful  party  an  opportunity  ot  lay- 
ing further  evidence  before  the  Master. 

Andrew  Coghlan,  late  of  the  City  of  Bath,  a  lieutenant^olonel  in  th/^^J;'  ^i^f 
on  the  31st  of  Slarch  1837,  having  given  by  his  «-ill,  dated  the  14th  of  that  month 
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the  sum  of  £5000  stock  to  the  Plaintiffs  and  the  Defendant,  Sarah  Coghlan,  his  widow, 
in  trust  to  pay  and  apply  or  assign  and  transfer  the  same  to  or  amongst  all  and  every 
the  child  and  children  of  his  niece,  Catherine  Anthony,  and  of  Aw  nephew,  the  late 
James  Coghlan,  to  be  divided  between  and  amongst  them,  if  [508]  more  than  one, 
share  and  share  alike,  and,  if  there  should  be  but  one  such  child,  then  to  such  only 
child;  the  shares  of  such  of  them  as  should  be  sons  to  be  paid  to  them  on  their 
attaining  the  age  of  21  years,  and  the  shares  of  such  of  them  as  should  be  daughters 
to  be  paid  to  them  at  such  age  or  on  their  being  married,  which  should  first  happen. 

The  testator  never  had  a  nephew  named  James  who  died  leaving  issue ;  and,  in 
consequence  of  the  uncertainty  thence  arising  as  to  the  persons  who  were  intended  to 
take  by  the  description  of  the  children  of  the  testator's  late  nephew,  James  Coghlan, 
the  bill  was  filed  by  two  of  the  executors  against  Sarah  Coghlan,  the  testator's  widow 
and  executrix,  the  children  of  Catherine  Anthony  and  the  children  of  Henry  Coghlan, 
deceased,  who  was  the  only  nephew  of  the  testator  who  had  left  issue,  to  have  the 
trusts  of  the  will  carried  into  execution  under  the  direction  of  the  Court. 

The  cause  was  first  heard  on  the  1st  of  June  1838,  and  was  reheard  on  the  7th  of 
May  1839.  By  the  decree  made  at  the  rehearing,  the  Master  was  directed  to  inquire 
and  state  what  persons  were  meant  by  the  testator  by  the  description  of  all  and  every 
the  child  and  children  of  his  niece,  Catherine  Anthony,  and  of  his  nephew,  the  late 
James  Coghlan. 

The  Master  certified  that  a  pedigree  of  the  testator's  family,  together  with  a  state 
of  facts  and  certain  affidavits  and  extracts  from  registers  of  baptisms,  &c.,  had  been 
laid  before  him  on  the  part  of  the  Defendants,  Mary  Coghlan  and  Charlotte  Coghlan 
(the  children  of  the  testator's  late  nephew,  Henry  Coghlan),  and  that,  in  opposition  to 
the  claim  of  Mary  Coghlan  and  Char-[509]-lotte  Coghlan,  certain  affidavits  had  been 
laid  before  him  on  the  part  of  the  Defendants,  Michael  Anthony,  Susan  Anthony  and 
Louisa  Mary  Anthony  (the  children  of  the  testator's  niece,  Catherine  Anthony),  and 
that  it  appeared  from  the  pedigree  and  evidence  that  there  were  only  two  nephews  of 
the  testator  of  the  name  of  James  Coghlan,  namely,  James,  the  son  of  the  testator's 
brother  Charles,  and  James,  the  son  of  the  testator's  brother  James  ;  and  that  both  of 
them  died  long  before  the  testator,  that  is  to  say,  James,  the  son  of  James,  died  about 
40  years  ago,  an  infant  and  unmarried,  and  James,  the  son  of  Charles,  died  in  the 
month  of  June  1821,  having  married  one  Ann  Henderson,  but  leaving  no  issue  ;  where- 
fore the  Master  was  of  opinion  that  the  testator  clearly  made  a  mistake  when  he 
coupled,  with  his  gift  to  the  children  of  his  niece  Catherine  Anthony,  the  gift  to  the 
children  of  his  late  nephew  James  Coghlan.  The  Master  further  certified  that  it  also 
appeared  by  the  pedigree  and  evidence  that  the  testator  had  no  nephew  by  the  name 
of  Coghlan  who  left  children,  except  his  nephew  Henry ;  and  that  the  testator  was, 
in  various  ways,  made  acquainted  with  the  fact  that  his  last-mentioned  nephew  had 
left  children  ;  and  therefore,  if  it  was  to  be  presumed,  as  the  Master  thought  it  must 
be,  that  the  testator  meant  to  benefit  some  other  of  his  great-nephews  and  nieces 
besides  the  children  of  his  niece  Catherine  Anthony,  he  could  only  effect  that  inten- 
tion by  coupling  with  her  name  the  children  of  his  late  nephew,  Henry ;  and  as  the 
children  of  Henry  were  the  only  persons  capable  of  taking  under  the  said  bequest, 
the  Master  found  that  the  children  of, Henry  were  the  persons  meant  by  the  testator, 
in  so  much  of  his  said  bequest,  as  purported  to  refer  to  the  child  and  children  of  his 
late  nephew,  James ;  and  as  to  the  children  of  Henry,  the  Master  found  that  [510]  on 
the  7th  of  November  1815  Henry  married  Maria  Mitchell,  and  was  never  married  to 
any  other  person ;  and  that  by  such  marriage  he  had  five  children  and  no  more, 
namely,  James,  Mary,  Henry,  Charlotte  and  Elizabeth,  three  of  whom  only  were 
living  at  the  testator's  death,  namely,  Mary,  Henry  and  Charlotte ;  and  that  Henry, 
the  son,  died  on  the  28th  of  May  1839  ;  and  that  Mary  was  married  to  the  Defendant 
Joshua  Nolan ;  and  that  Charlotte  was  born  on  the  23d  of  September  1821. 

The  Defendants,  the  children  of  Catherine  Anthony,  excepted  to  the  report  on 
the  following  grounds:  first,  that  no  sufficient  evidence  had  been  laid  before  the 
Master  that  there  were  only  two  nephews  of  the  testator  of  the  name  of  James 
Coghlan  :  secondly,  that  no  suflicient  evidence  had  been  laid  before  the  Master  that 
the  testator  clearly  made  a  mistake  when  he  coupled  with  the  gift  to  the  children  of 
his  niece  Catherine  Anthony  a  gift  to  the  children  of  his  nephew  James  Coghlan  : 
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thirdly,  that  no  sufficient  evidence  had  been  laid  before  the  Master  that  the  testator 
had  no  nephew  of  the  name  of  Coghlan  that  had  left  children,  except  his  nephew 
Henry  ;  and  even  if  sufficient  evidence  had  been  laid  before  the  Master  of  that  fact, 
the  same  would  not  have  warranted  the  Master  in  coming  to  the  conclusion  that  the 
testator  intended  to  benefit  the  children  of  his  nephew  Henry  :  fourthly,  that  no 
sufficient  evidence  had  been  laid  before  the  Master  that  the  children  of  the  testator's 
nephew  Henry  were  the  persons  meant  by  the  testator  in  so  much  of  his  bequest  as 
purported  to  refer  to  a  child  or  children  of  his  late  nephew  James :  and,  fifthly,  that 
no  evidence  had  been  laid  before  the  Master  that  the  testator  was  aware  at  the  time 
of  making  his  will  that  his  nephew  James,  the  son  of  his  [511]  brother  James,  had 
died  without  leaving  any  children  or  child  him  surviving. 

An  affidavit  made  by  Sarah  Coghlan,  the  testator's  widow,  in  support  of  the  state 
of  facts  carried  into  the  Master's  office  on  behalf  of  the  children  of  Henry  Coghlan, 
was  observed  upon  in  the  course  of  the  argument  and  of  the  judgment.  It  was  to 
the  following  effect : — That  the  testator's  nephew  James,  the  son  of  his  brother 
Charles,  died  in  London  about  16  years  before  the  date  of  the  testator's  will,  without 
having  had  any  child,  io  the  best  of  the  deponent's  kmnvledge  and  belief :  that  the  testator 
had  another  nephew  named  Henry,  who  was  the  son  of  the  testator's  brother,  James 
Coghlan,  and  that  Henry  died  at  Dublin  in  August  1827,  leaving  issue  three  children, 
as  deponent  had  heard  and  believed,  that  is  to  say,  Mary,  Henry  and  Charlotte,  him 
surviving ;  that,  to  the  best  of  deponent's  knowledge  and  belief,  the  testator,  saw  his 
nephew  Henry  but  once,  namely,  in  Ireland,  some  time  in  the  year  1809  or  1810,  but 
in  which  year  the  deponent  could  not  then  recollect ;  at  which  time  the  said  Henry, 
the  nephew,  was  not  married  and  had  not  been  married ;  that  at  or  about  the  period 
last  before  mentioned  and  subsequent  thereto,  the  testator  frequently  told  the  deponent 
that  it  was  his  intention  to  bequeath  by  his  will,  to  his  nephew  Henry,  the  hou.ses  at 
Tooting  mentioned  in  the  pleadings,  because  Henry,  being  a  lawyer,  knew  how  to 
manage  such  property  better  than  any  of  his  other  relations ;  or  the  testator  made  use 
of  words  to  that  or  the  like  ett'ect ;  that  the  testator,  as  the  deponent  verily  believed, 
was  aware  that  his  nephew  Henry  had  died  leaving  children  surviving  him ;  but  the 
number,  ages,  and  persons  of  such  children  the  deponent  knew  were  personally 
unknown  to  the  testator,  [512]  who  was  also  aware,  as  the  deponent  believed,  that  his 
other  nephew,  James  Coghlan,  died  without  leaving  any  children  or  child  him  surviv- 
ing ;  that  she  believed  the  testator  was  aware  of  the  deaths  of  his  nephews  James  and 
Henry  soon  after  they  respectively  died ;  that  the  only  occasions  upon  which  the 
deponent  heard  the  testator  express  any  intention  of  naming  his  nephew  Henry  in 
his  will  happened  in  the  year  1809  or  1810,  as  before  mentioned,  when  the  testator 
told  <leponent  that  he  would  bequeath  to  Henry  the  houses  at  Tooting;  that  the 
testator  himself  gave  instructions  to  his  solicitor  to  prepare  his  will,  which,  the 
deponent  believed,  the  solicitor  did  from  a  former  will  of  the  testator,  which  last- 
mentioned  will  was  returned  to  the  testator  at  his  desire  by  the  solicitor,  and  the  same 
was  subsequently  destroyed  by  the  testator  ;  that  the  engrossment  of  the  will  was  sent 
to  the  testator  by  his  solicitor,  and  that  the  testator  kept  the  same  in  his  possession  for 
two  or  three  days,  and  then  wrote  a  note  to  his  solicitor,  stating  he  had  read  the  will 
and  could  not  otherwise  but  approve  of  it,  and  that  he  had  sent  for  two  friends  to  be 
present  at  the  execution  of  it  as  witnesses  thereto,  and  had  appointed  a  certain  hour  the 
following  day  for  the  purpose,  at  which  time  the  testator  duly  executed  the  same  will ; 
that  the  testator,  though  weak  in  body,  was  perfectly  sound  in  mind,  and  very  circum- 
stantial in  the  directions  he  gave  to  his  solicitor  respecting  his  will  and  his  conversa- 
tions as  to  the  amount  of  his  property ;  and  that  the  testator,  before  he  executed 
his  will,  read  the  same  over  to  the  deponent  and  asked  her  if  she  approved  of  the 
.same,  and  stated  that  if  she  did" not  approve  thereof,  it  was  not  too  late  to  alter  it; 
that  she  was  perfectly  satMed  in  her  own  mind  that  the  name  of  the  testators  nephew 
James  was  inserted  in  the  will  bi/  mistake  instewl  of  Henry,  although  the  deponent  was 
[513]  unable  to  account  for  such  mistake,  except  that  the  Christian  name  of  the  testators 
brother,  the  father  of  the  said  Henry,  who  died  about  40  years  ago,  bemg  James, 
some  confusion  of  names  or  persons  might  have  arisen  in  the  mnid  of  the  testator  at 
the  time  of  making  his  will :  that  neither  the  testator  nor  the  deponent  discovered 
that  the  name  of  James  was  inserted  in  such  will  when  the  same  was  executed  by  the 


1  230  DAUBENY    V.    COGHLAN  12  SIM.  514. 

testator,  and  when  he  previously  read  the  same  to  the  deponent  as  before  mentioned  : 
that  the  testator  had  another  nephew  of  the  surname  of  Coghlan,  other  than  the  said 
James  and  Henry  (that  is  to  say),  Edmund  Blennerhasset  Coghlan,  the  son  of  the  late 
Colonel  Edmund  Coghlan,  a  brother  of  the  testator,  who  died  about  five  years  ago,  in 
the  lifetime  of  the  testator,  without  having  been  married  :  that  she  never  heard  the 
testator  upon  any  occasion  express  any  intention  to  bequeath  by  his  will,  to  his 
nephew  Henry  or  to  his  children,  any  interest  in  the  sum  of  £5000  stock,  which  was 
by  the  testator's  will  bequeathed  to  or  in  trust  for  the  child  and  children  of  the 
testator's  niece,  Catherine  Anthony,  and  of  the  testator's  nephew,  James  Coghlan  :  that 
the  testator  was  very  much  displeased  with  the  conduct  of  his  nephew  James,  who 
held  a  commission  in  the  same  regiment,  but  not  at  the  same  time  as  the  testator ; 
and  which  commission  the  testator  procured  for  him  ;  but  his  conduct,  whilst  in  the 
regiment,  so  much  displeased  the  testator  that  he  refused  to  interest  himself  for  his 
said  nephew  when  he  subsequently  got  into  difficulties  :  that  she  believed  the  testator 
would  not  have  given  anything,  by  his  will,  to  his  nephew  James  had  he  been  living 
at  the  time  the  testator  made  his  will ;  but  whether  the  testator  would  have  made 
anv  bequest  in  favour  of  a  child  or  children  of  his  said  nephew  James,  the  deponent 
could  not  say  as  to  her  belief  or  otherwise  :  that  she  was  not  aware  [514]  that  the 
testator's  nephew  Henry  displeased  the  testator  by  his  conductin  any  way,  except  by 
marrying  a  person  whom  the  testator  considered  beneath  him  in  station  of  life  :  that 
so  strong  was  the  impression  on  the  deponent's  mind  that  the  testator  had  named  his 
nephew  Henry  as  a  legatee  in  the  will,  that  soon  after  the  death  of  the  testator  she 
wrote  and  sent  a  letter  to  the  testator's  niece,  Catherine  Anthony,  apprising  her  of 
the  death  of  her  uncle,  and  requesting  to  be  informed  of  the  exact  ages  and  names  of 
her  children,  and  the  names  and  ages  of  the  children  of  her  deceased  brother,  whose 
Christian  name,  the  deponent  stated  in  her  letter,  she  thought  was  Henry ;  and  in 
such  letter  the  deponent  requested  Catherine  Anthony  not  to  delay  giving  in  the 
names  of  the  children,  as  they  must  be  sent  to  the  executors :  that  soon  after  the 
death  of  the  testator's  nephew  Henry,  Captain  Edmonds,  the  paymaster  of  the  regi- 
ment in  which  the  testator  held  a  commission,  wrote  a  letter  to  the  testator  to  apprise 
him  of  the  death  of  Henry,  and  to  suggest  that  the  testator  should  do  something,  by 
his  will,  for  his,  Henry's,  family  ;  which  suggestion  the  testator  and  the  deponent  con- 
sidered Captain  Edmonds  was  not  warranted  in  making ;  and  the  testator  treated 
it  as  an  act  of  interference  by  Captain  Edmonds  in  the  private  affairs  of  the  testator, 
not  warranted  by  their  acquaintance  ;  and  accordingly  he  did  not  answer  the  letter 
as  the  deponent  verily  believed. 

Sir  C.  Wetherell  and  Mr.  Lovat,  in  support  of  the  exceptions.  First,  this  is  not 
a  case  in  which  extrinsic  evidence  is  admissible  to  shew  who  was  the  person  intended 
by  the  testator.(l)  Where  a  person  is  known  by  a  name  which  [515]  he  does  not 
properly  bear,  and  a  legacy  is  left  to  a  person  of  that  name,  then  evidence  is  receiv- 
able to  shew  who  was  the  party  the  person  intended.  But,  in  the  present  case,  the 
object  is  to  strike  out  the  name  of  one  person  and  to  substitute  the  name  of  another 
person  for  it :  and,  for  that  purpose,  extrinsic  evidence  is  not  admissible.  Delmare  v. 
Bebello  (3  Bro.  C.  C.  446);  Holmes  v.  distance  (12  Yes.  279);  Miller  v.  Travers 
<8  Bing.  244). 

Secondly,  supposing  that  this  was  a  case  in  which  evidence  was  admissible,  still 
the  evidence  that  was  produced  before  the  Master  was  not  sufficient  to  support  the 
conclusion  to  which  he  has  come :  for  it  appears  that  the  testator  had  two  nephews 
named  James  :  one  the  son  of  his  brother  Charles,  and  the  other  the  son  of  his  brother 
James,  both  of  whom  were  dead  at  the  date  of  the  will ;  but  there  is  no  positive 
evidence  to  shew  that  the  testator  knew  that  either  of  them  was  dead  without  issue. 
Therefore,  the  description  in  the  will  is  correctly  applicable  to  the  ;children  of  either 
of  those  two  nephews  :  and  this  is  nothing  more  than  a  case  in  which  the  legatees  are 
well  described,  but  it  turns  out  that  there  are  no  persons  answering  the  description. 
It  appears,  from  the  affidavit  of  the  testator's  widow,  that  the  testator  never  saw  his 
nephew  Henry  more  than  once,  and  that  was  as  long  ago  as  1809  or  1810  ;  and  that 

(1)  The  exceptions  were  grounded  not  on  the  inadmissibility,  but  on  the 
insufficiency,  of  the  evidence. 
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the  expressions  which  he  used  in  favour  of  Henry  had  reference  only  to  the  houses 
at  Tooting. 

Mr.  Bethell  and  Mr.  Chandless,  in  support  of  the  report.  The  description  in  this 
case  is  not  a  description  of  a  nephew ;  but  of  the  children  of  a  nephe^y.  The  [516] 
bequest  is  not  to  an  individual  by  name,  but  to  persons  answering  a  particular 
description.  There  is,  it  is  true,  no  person  fully  answering  that  description ;  but 
there  are  persons  answering  nine-tenths  of  it.  If  "the  bequest  had  been  to  James,  we 
admit  that  we  could  not  have  contended  that  Henry  was  meant :  but  the  gift  is  to  the 
children  of  a  lat€  nephew ;  therefore  the  testator  must  have  intended  to  designate  a 
nephew  who  was  dead  and  had  left  children.  The  testator,  however,  had  no  nephew 
who  had  died  leaving  children,  except  his  nephew  Henry.  James  died  16  years 
before  the  will  was  made ;  and,  as  the  testator  interested  himself  about  him,  it  may 
be  fairly  concluded,  independently  of  the  evidence,  that  he  knew  that  James  had  not 
left  any  issue.  It  is  plain  then  that  the  testator  made  a  mistake  in  the  Christian 
name  of  the  nephew  whose  children  he  intended  to  benefit :  for  it  would  be  absurd  to 
say  that  he  intended  to  benefit  persons  whom  he  knew  did  not  and  never  could  exist. 

The  doctrine  of  this  Court  is  that  if  a  testator  is  shewn  to  have  known  certain 
facts  and  circumstances,  but  expresses  himself  in  a  manner  which  is  at  variance  with 
that  knowledge,  you  have  a  right  to  say  that  those  expressions  must  have  been  used 
by  some  accidental  mistake.  The  evidence  is  abundantly  sufficient  to  shew  that  there 
has  been  a  mistake  in  the  Christian  name  of  the  father  of  the  claimants.  In  every 
other  respect  they  correctly  answer  the  description  ;  for  they  are  the  children  of  the 
testator's  nephew  Coghlan. 

In  Blundell  v.  Glacldone  {ante,  vol.  xi.  p.  -167 ;  and  1  Phill.  279)  the  Court  decided 
on  the  principle  which  we  are  contending  for,  although  it  [517]  was  a  much  stronger 
case  against  the  application  of  that  principle  than  this  case  is  :  for,  there,  the  descrip- 
tion applied  partly  to  one  person  and  partly  to  another :  and,  consequently,  there  was 
a  competition  between  two  rival  claimants :  but,  here,  there  is  no  competition,  for 
there  is  no  person  in  esse  or  who  can  come  into  esse  who  can  answer  the  description. 
The  description,  therefore,  applies  to  nobody  :  it  is,  if  taken  strictly,  the  description 
of  an  impossible  person.  And,  that  being  the  case,  the  testator  either  must  have 
made  some  mistake  in  point  of  language,  or  have  laboured  under  some  erroneous 
impression  when  he  made  the  bequest  in  question.  Here  the  claimants  are  the 
children  of  a  nephew  of  the  testator,  and  of  a  nephew  who  bore  the  name  of 
Coghlan,  and  was  the  only  nephew  of  the  testator  who  bore  that  name  at  the  date 
of  the  will,  or  who  had  left  children  ;  and,  independently  of  the  evidence,  the  testator 
must  be  presumed  to  have  known  those  facts ;  for  every  testator  is  presumed  to 
know  the  state  of  his  family.  The  Master,  therefore,  was  warranted  in  coming  to 
the  conclusion  at  which  he  has  arrived,  and  the  exceptions  which  have  been  taken 
to  his  report  must  be  overruled. 

Mr.  Wilbrabam  and  Mr.  Walpole  appeared  for  the  Plaintififs,  the  executors  of  the 
testator's  will. 

The  Vice-Chanxellor  [Sir  L.  Shadwell].  This  appears  to  me  to  be  a  reasonably 
plain  case. 

We  should,  first  of  all,  look  at  the  very  words  of  the  will  and  see  whether  it  is 
not  evident,  on  the  face  of  it,  that  this  testator  chose  to  make  his  will,  to  a  certain 
pvtpiit  fit  If^ji^t   in  tn6  cl^ric 

He  gives  a  sum  of  £5000  stock  to  the  trustees  of  [518]  his  will,  "in  trust  to  pay 
and  apply,  or  assign  and  transfer  the  same  to  or  amongst  all  and  every  the  child  and 
children  of  my  niece,  Catherine  Anthony,  and  my  nephew,  the  late  James  Coghlan. 

Then  certain  words  follow  which  shew,  or  lead  to  the  inference  at  least,  that  at 
the  time  when  the  testator  made  his  will  he  was  ignorant  whether  the  individuals  who 
were  made  the  objects  of  his  bounty  were  really  in  existence  or  not.  He  says,  "  io 
be  divided  between  and  amongst  them  if  more  than  one,  share  and  share  alike  and 
if  there  shall  be  but  one  such  child,  to  such  only  child."  Those  words  are  evidence 
of  an  intention  to  decide  in  defiance  of  knowledge.  •         i     u 

Now,  there  are  two  circumstances  which  throw  the  matter  into  doubt ;  one  is, 
that  the  father  of  the  children  who  claim  was  named  Henry,  and  the  other  that 
James,  who  was  the  son  of  Charles,  died  without  issue,     ^^hy  then  might  not  the 
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testator  as  much  have  forgotten  the  one  fact  as  the  other  1  How  am  I  to  know  that 
he  forgot  one  more  than  the  other  ?  If  he  forgot  both,  it  was  as  reasonable  for  him, 
j>rimd  facie,  to  devise  in  favour  of  the  unknown  children  of  James,  the  son  of  Charles, 
as  in  favour  of  the  unknown  children  of  Henry.  There  is  nothing  whatever,  on  the 
face  of  the  will,  which  at  all  tends  to  shew  that  the  testator  forgot  one  of  the  facts 
more  than  the  other :  and  the  presumption  rather  is  that  he  would  be  aware  of  the 
fact  that  the  father  of  the  children  who  claim  was  named  Henry,  than  that  he  would 
be  aware  of  the  fact  that  the  son  of  Charles,  who  died  16  years  before  the  will  was 
made,  had  died  without  children.  There  is  nothing  whatever  in  the  will  from  which 
I  can  collect  that  the  testator  knew  one  fact  more  than  the  other.  He  might  have 
forgotten  both. 

[519]  Then,  with  respect  to  the  evidence  which  has  been  given  :  it  is  of  the 
loosest  and  most  unsatisfactory  nature.  I  do  not,  however,  mean  to  impeach  the 
veracity  of  Mrs.  Coghlan.  On  the  contrary,  it  appears  to  me  that  the  very  diffuse 
way  in  which  she  has  spoken  shews  that  she  meant  to  empty,  as  it  were,  all  her  mind 
on  the  subject  into  the  affidavit.  But  she  has  stated  things  which  appear  to  me  to  be 
very  extraordinary  :  for  she  says  that  the  testator  read  over  the  will  to  her ;  asked 
her  the  particular  question  whether  she  approved  of  it  or  not,  and  said  that  if  she  did 
not  it  was  not  too  late  to  alter  it.  She  does  not  state  what  answer  she  gave,  but  it  is 
quite  plain  that  she  did  approve  of  it.  Now,  if  by  the  statement  which  she  makes, 
namely,  that  the  testator  read  the  will  over  to  her,  she  wishes  to  have  us  understand 
that  she  was  aware  of  every  portion  of  the  will,  or,  at  any  rate,  of  that  particular 
portion  of  it  which  is  now  under  consideration,  it  is  most  extraordinary  that,  with 
the  knowledge  which  she  says  she  had  in  her  own  mind  that  Henry  was  meant,  she 
should  never  have  suggested  it.     That  seems  to  me  to  be  most  extraordinary. 

I  must  say  that  it  appears  to  me  to  be  much  more  likely  that  the  testator  knew 
at  the  time  when  he  made  his  will  (more  especially  in  a  case  where  I  find  a  bequest 
made  to  individuals  in  so  general  a  way  as  to  shew  that  the  testator  was  not  aware 
whether  they  were  in  esse  or  not)  that  Henry  was  the  name  of  the  father  of  the 
children  who  claim,  than  that  he  knew  of  the  fact  (in  the  sense  of  having  it  present 
to  his  mind)  that  James  had  died  without  children,  that  is,  that  James  who  died 
16  years  before  the  will  was  made. 

Upon  the  whole,  my  opinion  is  that  there  is  nothing  whatever  which  enables  me 
to  say  there  is  any  more  [520]  mistake  in  this  case  than  there  is  a  mistake  when  a 
person  gives  to  the  children  of  A.,  and  it  turns  out  that  A.  has  no  children. 

When  the  judgment  was  concluded,  a  discussion  arose  between  Sir  C.  Wetherell 
and  Mr.  Bethell  as  to  whether  the  Court  ought  to  allow  the  exceptions  simply,  or  to 
refer  it  back  to  the  Master  to  review  his  report.     Upon  which. 

The  Vice-Chancellor  [Sir  L.  Shadwell]  said  :  It  has  been  the  habit  of  the  Court, 
where  a  report  has  been  made  upon  certain  evidence,  to  consider  that  the  parties 
might  have  been  able  to  bring  forward  more  evidence  than  that  which  has  satisfied 
the  Master,  but  abstained  from  doing  so,  because  they  found  that  the  Master  was 
satisfied  with  that  which  they  did  bring  forward.  Unless,  theiefore,  it  can  be  made 
out  to  me  that  there  cannot  be  any  further  evidence  adduced,  I  rather  think  that 
I  should  best  comply  with  the  rule  of  the  Court  if  I  were  to  send  it  back  to  the 
Master  to  review  his  report. 

In  a  case  where  the  Court  refers  it  to  the  Master  to  inquire  whether  there  is  a 
good  title  to  an  estate,  a  discussion  frequently  arises  before  the  Master  as  to  some 
particular  fact ;  and  the  parties,  in  support  of  the  title,  bring  forward  some  evidence 
which  satisfies  the  Master ;  and  the  Master  then  reports  that  the  title  is  a  good  one. 
The  question  is  then  brought  before  the  Court  upon  exceptions  to  the  Master's 
report :  and  if  the  Court  is  of  opinion  that  the  Master  ought  not  to  have  reported 
in  favour  of  the  title,  or,  in  other  words,  that  the  evidence  was  not  sufficient,  what 
injustice  would  it  [521]  be  to  prevent  those  who,  but  for  the  intimation  of  the 
Master's  opinion  in  their  favour,  might  have  brought  forward  further  evidence  from 
bringing  forward  that  evidence.  The  order,  therefore,  which  I  shall  make  in  this 
case  is,  let  the  exceptions  be  allowed  (that  is  with  reference  to  the  evidence  that  was 
laid  before  the  Master),  and  refer  it  back  to  the  Master  to  review  his  report. 
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[521]    The  Provost  and  Scholars  of  Queen's  College,  Oxford,  r.  Sutton. 

March  18,  1842. 

[S.  C.  11  L.  J.  Ch.  198  ;  6  Jur.  906.] 

Legacy.     Specific  Legacy.     Mistake. 

A  legacy  was  given  to  the  Provost  and  Fellows  of  Queen's  College.  The  proper 
name  of  the  corporation  was  "  The  Provost  and  Scholars."  Held,  that  the  Provost 
and  Scholars  were  entitled. 

Testator  bequeathed,  amongst  other  stock-legacies,  £30,000  consols  to  the  Provost  and 
Fellows  of  Queen's  College,  to  be  by  them  expended  within  three  years  after  his 
death,  in  the  purchase  of  such  books  for  the  use  of,  and  to  be  added  to  the  library 
of,  the  college,  as  the  Provost  and  Fellows  for  the  time  being  should,  in  their  dis- 
cretion, think  fit:  and  in  a  subsequent  paragraph  he  directed  that  if,  at  his  decease, 
he  should  not  have  a  sufficiency  of  stock  standing  in  his  name  to  answer  the  several 
stock-legacies  aforesaid,  his  executor  should  purchase  and  make  up  the  deficiency 
out  of  his  residuary  estate.  The  stock  standing  in  the  testator's  name  at  his  death 
was  sufficient  to  answer  the  bequest  to  the  college.  Held,  that  that  bequest 
was  specific. 

The  Rev.  Robert  Mason,  D.D.,  a  member  of  Queen's  College,  O.xford,  by  his  vriW, 
dated  the  25th  of  September  1833,  bequeathed  to  the  Provost  and  Fellows  of  Queen's 
College,  in  the  University  of  O.xford,  the  sum  of  £30,000  three  per  cent,  consolidated 
Bank  annuities,  to  be  by  them  expended  within  the  space  of  three  years  next  ensuing 
the  date  of  his  decease,  in  and  for  the  purchase  of  books,  for  the  use  of  and  to  be 
added  to  the  library  of  the  said  college,  as  they,  the  said  provost  and  fellows  of  the 
said  college  for  the  time  being,  should  in  their  discretion,  think  fit.  The  testa-[522]- 
tor  then  gave  several  other  stock-legacies  ;  and,  towards  the  conclusion  of  his  will, 
directed  as  follows  : — "  And  I  will  and  direct  that  if,  at  the  time  of  my  decease,  I  shall 
not  have  a  sufficiency  of  Bank  annuities  standing  in  my  name  to  answer  the  several 
stock-legacies  aforesaid,  my  executor  hereinafter  named  shall  purchase  and  make  up 
such  deficiency  by  and  out  of  the  residue  of  my  real  and  personal  estate."  He  then 
gave  all  the  residue  of  his  real  and  personal  estates  to  the  Defendant,  and  appointed 
him  sole  executor  of  his  will. 

The  testator  died  on  the  7th  of  January  1811. 

His  personal  esUte  was  more  than  sufficient  to  pay  the  legacies  bequeathed  by  his 
will ;  and  he  had  stock  in  the  three  per  cent,  consols  sufficient  to  answer  the  bequest 
to  the  college. 

The  bill,  which  was  filed  by  the  Provost  and  Scholars  of  Queen's  College  (which 
was  the  proper  corporate  name  of  the  college),  prayed  that  the  Defendant  might  be 
decreed  to  transfer  the  £30,000  consols  to  the  Plaintiffs.  . 

The  Defendant  in  his  answer  stated  that,  upon  his  being  applied  to  by  the  Plaintitfs 
to  transfer  the  stock  to  them  instead  of  the  provost  and  fellows  of  the  college,  he  took 
the  opinion  of  counsel  as  to  the  propriety  of  making  such  transfer ;  when  he  was 
advised  that  though  the  provost  and  fellows  were  by  the  terms  of  the  bequest  trustees 
only  of  the  legacy,  yet  that,  if  they  were  trustees  thereof  by  the  tenor  of  the  will,  he 
could  not  properly  make  a  transfer  thereof  to  th'e  provost  and  scholars,  and  that  he 
would  incur  responsibility  and  risk  by  so  doing ;  and  he  submitted  that  the  legacy 
was  not  specific. 

[523]  Pre\-iously  to  the  hearing  of  the  cause  the  following  admissions  were 
agreed  to  by  the  parties  :— First,  that  the  name  by  which  the  college  was  incorporated 
was  "The  Provost  and  Scholars  of  Queen's  College  in  the  University  of  Oxford: 
secondly,  that  all  corporate  acts  bv  the  Plaintiffs  were  determined  upon  and  performed 
by  the  provost  and  fellows  of  the  college  :  thirdly,  that  in  common  parlance  and 
popular  language  the  name  of  the  provost  and  fellows  was  used  instead  of  the 
Plaintiffs'  name  of  incorporation:  fourthly,  that  the  library  of  the  college  ^'as  held 
by  the  Plaintiffs  in  their  corporate  capacity  for  the  use  of  the  college:  and,  httnu, 
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that  the  library  was  principally  composed  of  books  given  by  many  dififerent  benefactors 
at  different  times  for  the  benefit  of  the  college. 

On  the  cause  coming  on  to  be  heard, 

Mr.  Walker  and  Mr.  Simpson,  for  the  Defendant,  objected  that  the  provost  and 
fellows  of  the  college  ought  to  have  been  made  parties  to  the  bill  in  their  individual 
capacities;  as  there  was  ground  for  contending  that  they  were  intended  to  be  trustees 
of  the  legacy  for  the  body  corporate.  Attorney-General  v.  Sibthorp  (2  Russ.  &  Myl. 
107);  Attorneij-General  Y.  Tancred  {Ibid.  Ill,  note;  and  1  Eden,  10;  and  Arab.  351). 

The  Vice-Chancellor  [Sir  L.  Shad  well].  As  in  common  parlance,  the  name  of 
the  provost  and  fellows  is  used  instead  of  the  proper  corporate  name  of  the  college, 
aud  as  the  library  is  held  by  the  body  corporate,  I  think  that  that  body  was  intended 
to  take.  For  the  legacy  is  to  be  expended  in  the  purchase  [524]  of  books  to  be 
added  to  the  library  of  the  college ;  and  no  persons  could  add  books  to  the  library 
unless  they  were  the  owners  of  the  library.  The  objection,  therefore,  must  be 
overruled. 

Mr.  G.  Richards  and  Mr.  W.  E.  Williams,  for  the  Plaintiff's,  contended  that  the 
legacy  was  specific ;  first,  because  the  testator  had  directed  it  to  be  laid  out  within  a 
certain  specific  time  :  and,  secondly,  because  he  had  directed  that  if,  at  the  time  of  his 
decease,  he  should  not  have  a  sufficiency  of  Bank  annuities  standing  in  his  name  to 
answer  the  stock-legacies  given  by  his  will,  his  executor  should  purchase  and  make 
up  the  deficiency  out  of  the  residue  of  his  real  and  personal  estate.  They  said  that 
the  eff'ect  of  that  direction  was  to  incorporate  the  words  "standing  in  my  name" 
with  every  bequest  of  stock  contained  in  the  will.  They  relied  principally  on 
Fontaine  v.  Tyler  (9  Price,  94),  where  a  bequest  in  the  following  terms  was  held  to 
be  specific  : — "If  I  shall  not  have  so  much  as  <£10,000  capital  stock  in  the  three  per 
cent.  Reduced  or  consolidated  Bank  annuities,  or  one  or  both  of  them,  I  will  that  my 
executors  hereinafter  named  shall  make  up  the  capital  sum  of  £10,000  in  the 
Reduced  oi'  consolidated  Bank  annuities,  or  one  or  both  of  them,  and  shall  hold  the 
same  upon  trust  for  all  and  every  children  of  my  late  niece  Frances,  who  shall  be 
living  at  my  decease,  equally  to  be  divided  between  them."  They  cited  also  Bethune 
v.  Kennedy  (1  Myl.  &  Cr.  114;  see  117),  where  the  Master  of  the  Rolls  said,  "The 
true  test  by  which  to  try  whether  a  bequest  is  or  is  not  specific,  is  to  inquire  what 
would  be  the  result  if  there  had  been  pecuniary  legacies  with  a  deficient  fund,  or  a 
necessity  for  a  sale  for  payment  of  debts — to  [525]  inquire  whether  or  not  in  such  a 
case  the  bequest  would  have  been  protected  in  a  competition  with  the  claims  of 
pecuniary  legatees.  A  party  claiming  under  a  gift  of  all  the  property  that  a  testator 
possessed  of  a  specific  kind,  would  not,  I  apprehend,  be  bound  to  contribute ;  aud 
there  is  nothing  in  the  particular  expressions  employed  in  the  will  under  considera- 
tion to  make  a  difiference  in  that  respect.  Upon  the  terms  used  in  this  will,  therefore, 
which  it  may  be  observed  are  plainly  distinguishable  from  those  which  occurred  in 
Alcoch  v.  Sloper,  I  am  of  opinion  that  this  is  a  specific  bequest  of  a  sum  invested  in 
the  long  annuities,  and  to  be  enjoyed  by  the  tenant  for  life  in  the  state  in  which  the 
testatrix  left  it." 

Mr.  Walker  and  Mr.  Simpson,  for  the  Defendant,  said  that,  if  the  testator  had 
had  no  stock  standing  in  his  name  at  his  death,  the  Plaintiff's  would  have  contended 
that  the  legacy  was  not  specific  but  general :  that  the  direction  that  the  legacy  should 
be  expended  within  a  specified  time  did  not  make  it  specific :  Webster  v.  Hale  (8  Ves. 
410),  where  a  bequest  of  £4000  in  the  three  per  cent,  stock,  to  he  paid  as  soon  as 
possible,  was  held  not  to  be  specific :  that,  in  Fontaine  v.  Tijler,  the  words  in  which  the 
legacy  was  given  invested  it,  in  the  first  instance,  with  the  character  of  a  specific 
legacy ;  and  it  was  on  those  words  that  the  Lord  Chief  Baron  held  it  to  be  specific  : 
but,  in  the  present  case,  the  legacy  was  given  generally ;  and  all  that  the  testator 
intended  by  the  direction  which  had  been  so  much  relied  on  for  the  Plaintiff's  was  to 
provide  a  fund  for  payment  of  that  and  his  other  stock-legacies  ;  and  that  the  provid- 
ing of  a  fund  for  payment  of  a  legacy  did  not  make  it  spe-[526]-cific,  but  was  merely 
directory.  Mann  v.  Copland  (2  Madd.  223) ;  Roberts  v.  Pocock  (4  Ves.  150) ;  Smith  v. 
Fitzrjerald  (3  Ves.  &  Beam.  2).  \  /  > 

The  Vice-Chaxcellor  [Sir  L.  Shadwelll.  I  am  clearly  of  opinion  that  the 
legacy  under  consideration  is  specific. 
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The  testator  gives,  to  the  Provost  and  Fellows  of  Queen's  College  iu  the  Univer- 
sity of  Oxford,  the  sum  of  £30,000  three  per  cent,  consolidated  Bank  annuities,  to 
be  by  them  expended,  within  the  space  of  three  years  next  ensuing  the  date  of  his 
decease,  in  and  for  the  purchase  of  such  books  for  the  use  of  and  to  be  added  to  the 
library  of  the  said  college,  as  they,  the  said  provost  and  fellows  of  the  said  college 
for  the  time  being,  shall,  in  their  discretion,  think  fit.  It  is  plain,  therefore,  that  the 
testator  intended  that  the  provost  and  fellows  for  the  time  being  should  exercise  their 
discretion  :  and,  consequently,  they  might  say  :  "  We  are  entitled  to  have  the  legacy 
as  on  the  day  of  the  testator's  death  ;^'  for  they  could  not  exercise  their  discretion 
as  to  the  books  in  which  the  fund  was  to  be  laid  out  without  having  a  fund  to 
lay  out. 

Moreover,  there  is  no  substantial  difference  between  this  case  and  the  case  of 
Fontaine  v.  Tyler.  There  the  testator  directed  that,  if  he  should  not  have  so  much 
as  £10,000  capital  stock  in  the  three  per  cent.  Reduced  or  consolidated  Bank  annuities, 
or  one  or  both  of  them,  his  executors  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  should  make  up  the  capital  sura  of  £10,000  in  the 
Reduced  or  consolidated  [527]  Bank  annuities,  or  one  or  both  of  them  ;  and  should 
hold  the  same  upon  trust  for  all  and  every  the  children  of  his  late  niece  Frances,  late 
wife  of  James  Fontaine,  who  should  be  living  at  his  decease,  equally  to  be  divided 
between  them.  In  the  present  case  the  testator  has  directed  that  if,  at  the  time  of 
his  decease,  he  should  not  have  a  sufficiency  of  Bank  annuities  standing  in  his  name 
to  answer  the  several  stock-legacies  which  he  had  before  given,  his  executor  should 
purchase  and  make  up  the  deficiency  out  of  the  residue  of  his  real  and  personal  estate. 
So  that  he  has  taken  in  view  and  provided  for  the  same  circumstance  as  the  testator 
ill  Fontaine  v.  Ti/kr  took  in  view  and  provided  for  ;  and  that  provision  was  the  ground 
relied  on,  by  the  Lord  Chief  Baron,  for  holding  the  bequest  in  that  case  to  be  specific. 

The  only  difference  between  that  case  and  the  present  is  that,  in  the  one,  the 
direction  to  purchase  the  additional  stock  precedes  the  gift,  and  in  the  other  it 
follows  the  gift.  It  is  however  of  very  little,  if  any,  importance  in  what  situation 
the  words  in  a  will  stand  :  they  must  have  their  due  effect  given  to  them  in  whatever 
part  of  the  instrument  they  occur.  If,  in  this  will,  the  direction  to  purchase 
additional  stock  had  stood  before  the  gift  of  the  legacy,  then  this  case  would  have 
been  the  same  in  form  (as,  in  my  opinion,  it  is  in  substance)  as  the  case  of  Fontaine 
V.  Ti/lcr. 

On  both  grounds,  therefore,  I  think  that  the  Plaintiffs  are  entitled  to  the  £30,000 
stock,  and  also  to  the  dividends  which  have  accrued  on  that  sum  since  the  testator  s 
death. 

[528]     Forbes  v.  Peacock.     March  15,  3Iaij  30,  1842  ;  July  11,  1843. 

fReversed,  1  Ph.  716  ;  41  E.  R.  805 ;  with  note  to  which  add.  In  re  Venn 
and  Furye's  Contract  [1894],  2  Ch.  108.] 

P'endar  and  Purchaser.     Charge  of  Debts.     Receipt  for  Purclime-Money.    Notice.     Title. 
Costs.     Practice.     Case  Sent  to  Law. 

Where  a  testator  has  charged  his  real  estate  with  his  debts,  and  the  executor  proceeds 
to  sell  the  estate,  the  purchaser  has  a  right  to  ask  him  whether  all.the  ebts  are 
paid  or  not,  and  if  he  declines  to  answer,  the  purchaser  will  ^e  conside  ed  to  have 
had  notice  Ihat  all  the  debts  have  been  paid,  and  will  be  answerable  for  the  applica- 

tion  of  his  purchase-money.  ,         „  ..  ^    „„„  „;„o  a   o-nnrl 

The  question  whether  an  executor  or  trustee  who  sells  an  estate  can  give  a  good 

receipt  for  the  purchase-money  is  not  a  question  of  conveyance  but  of  title. 
The  decisions  in  Bentham  v.   mitshire,  4  Madd.  44  ;  and  Page  v.  Adam,  4  Beavan, 
A  SenSa^p^^rcSaser,  demurred  to  a  bill  for  ^Peeific  Performanc    a  d    i    ,^^^^^ 

was  overruled      He  then  asked  for  a  case  to  be  sent  to  a  "^^^f-.f^^^Jf  '^7^^;^^^^ 

granted  ;  and  the  opinion  of  the  Judges  was  against  him.     Ultimately,  however, 
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the  bill  was  dismissed  with  costs.     Held,  that  the  Defendant  was  entitled  to  his 
costs  at  law  as  well  as  in  equity. 

The  demurrer  put  in  in  this  cause  having  been  overruled  (see  ante,  vol.  xi.  p. 
152),  an  order  was  made,  on  the  16th  of  December  1840,  by  which  it  was  referred 
to  the  Master  to  inquire  and  state  whether  a  good  title  could  be  made  to  the  estate 
in  question  in  the  cause  ;  and,  in  case  the  Master  should  find  that  a  good  title  could 
be  made,  then  ihe  was  to  inquire  and  state  when  such  title  was  first  shewn,  and 
whether  the  Defendant  or  his  solicitor  ever  and  when  made  any  and  what  objection 
to  such  title,  or  any  and  what  requisition  relating  thereto  :  and,  for  the  purposes 
aforesaid,  the  parties  were  to  produce  before  the  Master,  upon  oath,  all  deeds  and 
writings  in  their  custody  or  power  relating  thereto,  awl  to  be  examined  on  inter- 
rogatories as  the  Master  should  direct :  and  the  Court  reserved  the  consideration  of 
further  directions  and  of  the  costs  of  the  [529]  suit  until  after  the  Master  should 
have  made  his  report. 

The  following  objections  to  the  title  to  the  estate  were  carried  into  the  Master's 
office  on  the  Defendant's  behalf : — 

First.  Because  all  the  debts,  funeral  and  testamentary  expenses,  and  the  pecuniary 
legacies  given  by  the  will  of  John  Fisher  Throckmorton,  the  testator  in  the  cause, 
were  fully  paid  shortly  after  his  death,  and  no  such  debt  or  legacy  was  unpaid  at  the 
date  of  the  agreement  of  the  28th  of  May  1840,  and  that  there  was  a  very  large 
surplus  of  the  testator's  personal  estate  after  payment  of  his  debts  and  legacies ;  and 
that  such  surplus  was,  shortly  after  his  death,  invested  by  Elizabeth  Throckmorton 
and  the  Plaintiff  in  the  purchase  of  stock  in  the  funds,  and  upon  other  securities  ;  and 
that  Elizabeth  Throckmorton  received  the  dividends  and  interest  thereof  down  to  the 
time  of  her  death  ;  and  that  the  funds  so  purchased  were  then  standing  in  the  names 
of  the  .said  Elizabeth  Throckmorton  and  the  Plaintiff,  or  were  otherwise  in  the  power 
of  the  Plaintiff,  as  the  surviving  executor  of  the  testator's  will ;  and  that  the  other 
securities  were  then  vested  in  the  Plaintiff,  or  were  then  in  his  power  as  such  surviv- 
ing executor ;  and  that,  therefore,  the  Plaintiff  had  not  any  interest  in  the  estate  in 
question,  or  any  power  to  sell  the  same,  or  to  make  a  valid  conveyance  thereof  to  the 
Defendant. 

Secondly.  That  the  Plaintiff  had  not  shewn,  and  that,  in  fact,  it  was  not  known, 
who  was  the  heir  at  law  of  the  testator,  or,  if  known,  such  heir  at  law  refused  to  join 
in  the  conveyance  of  the  estate  to  the  Defendant. 

[530]  Thirdly.  That  the  Plaintiff  had  not  shewn,  and  that  it  was  not  known  who 
were  or  was  the  parties  or  party  entitled,  under  the  will,  to  receive  the  purchase- 
money  for  the  estate;  or,  if  known,  such  parties  or  party  refused  to  join  in  the 
conveyance  of  the  estate  to  the  Defendant,  or  to  sign  a  receipt  for  such  purchase- 
money. 

On  the  18th  of  March  1841  the  following  interrogatories  for  the  examination  of 
the  Plaintiff  in  support  of  the  Defendant's  objections  were  left  with  the  Master  : — 

First.  Have  not  all  the  debts  and  funeral  and  testamentary  expenses  of  John 
Fisher  Throckmorton,  the  testator  in  the  pleadings  named,  and  all  the  legacies  given 
by  his  will,  been  fully  paid  or  satisfied  1  Were  not  the  same  fully  paid  or  satisfied 
shortly  after  the  testator's  death,  or  when  else  ?  Were  or  was  any  and  what  debt  or 
debts  of  the  said  testator  owing  or  unpaid  at  the  date  of  the  agreement  of  the  28th 
day  of  May  1840,  in  the  pleadings  mentioned:  if  yea,  to  whom  and  for  what,  and 
were  or  was  the  same  owing  on  any  and  what  security  or  securities,  and  what  is  the 
date  of  every  such  security,  and  between  and  by  whom  made,  and  what  are  the  short 
and  material  contents  thereof,  and  where  and  in  whose  possession  or  power  is  the 
same  now?  or  was  any  and  what  legacies  or  legacy  given  by  the  said  will  owing  or 
unpaid  at  the  date  of  the  said  agreement,  and  to  whom,  and  by  what  right  or  title  ? 
Is  it  not  the  fact  that  no  debt  of  the  said  testator,  nor  any  legacy  given  by  his  will,  is 
now  owing  or  unpaid  ?  Was  there  not  a  very  large  or  some  surplus  of  the  personal 
estate  of  the  said  testator  after  payment  of  his  debts  and  legacies "?  Was  not  such 
surplus,  or  some  part  or  parts  thereof,  shortly  after  the  death  of  the  said  [531] 
testator,  or  at  some  other  time  or  times,  invested  by  Elizabeth  Throckmorton  in  the 
pleadnigs  named,  or  the  said  Complainant,  or  one  of  them,  as  the  executors  or  executor 
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or  trustees  or  trustee  of  the  said  testator's  will,  or  by  their  or  one  and  which  of  their 
order,  in  the  purchase  of  some  shares  or  share  of  the  public  stocks  or  funds  of  this 
country,  or  upon  some  other  securities  or  security  ?  Did  not  the  said  Elizabeth  Throck- 
morton, or  some  other  person  by  her  order  or  for  her  use,  receive,  for  her  own  use 
the  dmdends  or  interest,  or  some  part  or  parts  of  the  dividends  or  interest  of  such 
stocks,  funds  and  securities  or  security,  or  of  some  and  which  of  them,  or  some  part 
or  parts  thereof  respectively,  or  of  some  other  and  what  part  or  parts  of  the  personal 
estate  of  the  said  testator,  or  some  payment  or  payments,  and  from  whom,  on  account 
of  such  dividends  or  interest,  down  to  the  time  of  her  death,  or  down  to  some  other 
and  what  time,  or  at  some  time  or  times  prior  to  her  death  ?  Are  or  is  not  some 
shares  or  share  of  the  public  stocks  or  funds  of  this  country  now  standing,  or  were  or 
was  not  the  same,  lately  or  at  some  and  what  time  or  times  and  when  last'standino-  in 
the  names  or  name  of  the  said  Elizabeth  Throckmorton  and  the  said  Complainant"  or 
one  and  which  of  them,  or  in  the  name  of  the  said  testator,  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England  :  and  are  or  is  not  the  same  or  some 
of  them,  or  some  part  or  parts  thereof,  in  some  manner  and  how  in  the  power  of  the 
said  Complainant,  as  the  surviving  executor  or  trustee  of  the  testator's  will :  and  are 
or  is  not,  or  were  or  was  not,  lately  or  at  some  time  or  times  and  when  last,  some 
other  security  or  securities  for  money  vested  in  the  said  Complainant,  or  in  some 
manner  and  how  in  his  power  as  such  surviving  executor :  and  do  or  does  not  or  did 
not  the  several  stocks,  funds  and  -securities  [532]  or  security  inquired  after  by  this 
interrogatory,  or  some  and  which  of  them,  or  some  and  what  part  or  parts  thereof, 
form  the  clear  surplus,  or  some  part  of  the  clear  surplus  of  the  said  testator's  personal 
estate  ? 

2d.  Who  are  or  is  the  heirs  or  heir  at  law  of  the  testator  in  the  pleadings  named  ; 
and  where  do  or  does  such  heirs  or  heir  reside  1  Is  it  not  the  fact  that  it  is  not  known 
who  are  or  is  such  heirs  or  heir,  or,  if  known,  is  it  not  the  fact  that  such  heirs  or  heir 
refuse  or  refuses  to  join  in  the  conveyance  of  the  estate  in  the  pleadings  mentioned  to 
the  Defendant ,'  Have  or  has  such  heirs  or  heir  consented  to  join  in  such  conveyance, 
and  how  does  it  appear  that  such  consent  has  been  given  ? 

3d.  Who  are  or  is  the  parties  or  party  entitled,  under  the  said  testator's  will,  to 
receive  the  purchase-money  for  the  said  estate ;  and  where  do  or  does  such  parties  or 
party  reside  ?  Is  it  not  the  fact  that  it  is  not  known  who  are  or  is  such  parties  or 
party,  or,  if  known,  is  it  not  the  fact  that  such  parties  or  party  refuse  or  refuses  to 
join  in  the  conveyance  of  the  said  estate  to  the  said  Defendant,  or  to  sign  a  receipt 
for  such  purchase-money  ?  Have  or  has  such  parties  or  party  consented  to  join  in 
such  conveyance,  and  to  sign  such  receipt ;  and  how  does  it  appear  that  such  consent 
has  been  given  ? 

The  Master  disallowed  the  interrogatories  on  the  ground  that  the  Defendant  had 
no  right  to  examine  the  Plaintiff  as  to  the  matters  inquired  after. 

On  the  4th  of  May  18-41  the  Master  made  his  report  in  pursuance  of  the  order 
before  mentioned,  and  thereby  found  that,  on  the  29th  of  May  1840,  an  abstract  of  the 
[533]  title  to  the  estate  in  question  in  the  cause  was  delivered  to  the  Defendant,  and 
that  it  had  been  laid  before  him,  the  Master,  on  the  part  of  the  Defendant,  together 
with  certain  objections  made  by  the  Defendant  to  the  title  as  shewn  by  the  abstract ; 
that,  on  the  part  of  the  PlaintiflF,  there  had  been  laid  before  him  two  statements 
containing  answers  to  such  objections,  the  one  of  such  statements  brought  into  his 
office  on  the  25th  of  February  1841,  and  the  other  on  the  3d  of  April  following  ;  that 
he  had  investigated  the  title  appearing  on  the  abstract,  and  was  of  opinion  that  a 
good  title  was  thereby  shewn  to  the  estate  and  premises ;  and,  such  title  appearing 
on  the  face  of  the  abstract  when  the  same  was  delivered,  he  found  that  a  good  title 
was  shewn  on  the  day  on  which  the  abstract  was  delivered  :  and,  in  pursuance  of  that 
part  of  the  order  which  directed  him  to  inquire  whether  the  Defendant  or  his 
solicitor  ever  and  when  made  any  and  what  objections  to  such  title,  or  any  and  what 
requisition  relating  thereto,  the  Master  found  that,  on  the  6th  of  June  1840,  the 
Defendant  applied  to  the  Plaintiff's  solicitor  for  a  copy  of  the  second  of  the  schedules 
to  a  certain  deed  of  conveyance,  dated  the  11th  of  May  1813,  mentioned  in  the 
abstract,  and  stated  that  he  wished  to  know  who  was  the  heir  at  law  of  one,  John 
Fisher   Throckmorton,   in    the   abstract   named,  and    whether   Robert   Cooper,   the 
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executor  of  the  said  J.  F.  Throckmorton,  was  dead,  and  if  the  parties  entitled  to  the 
testator's  residuary  estate  were  all  of  age :  and  the  Master  further  found  that,  on  or 
about  the  24th  of  June  1840,  the  Defendant  delivered  to  the  Plaintiff's  solicitor  a  copy 
of  the  opinion  of  Richard  Holmes  Coote,  Esq.,  barrister-at-law,  dated  the  23d  of  June 
1840,  upon  the  title  to  the  estate  and  premises;  and  that,  on  or  about  the  8th  of 
October  1840,  the  Defendant's  solicitor  wrote  a  letter  to  the  Plaintiff's  solicitor, 
requesting  to  'be  in-[534]-formed  of  the  residences  of  the  witnesses  to  J.  F.  Throck- 
morton's will,  and  to  inquire  whether  there  were  any  debts  due  from  the  estate  which 
remained  unsatisfied,  and,  if  not,  whether  the  cestuis  que  trust  had  sent  over  any 
authority  to  sell,  or  had  signified  their  approval  of  the  steps  that  had  been  taken. 

The  Defendant  took  the  following  exceptions,  which  were  intituled  as  exceptions 
to  the  Master's  report : — 

First,  for  that  the  Defendant  carried  in  before  the  Master,  under  the  before- 
mentioned  order,  interrogatories  founded  upon  the  Defendant's  state  of  facts  and 
objections  in  the  report  mentioned  for  the  examination  of  the  Plaintiff';  which 
interrogatories  the  Master  thought  fit  to  disallow  :  whereas  the  Master  ought  to 
have  allowed  those  interrogatories,  and  ought  not  to  have  made  his  report  stating 
that  a  good  title  was  shewn  to  the  estate  in  the  pleadings  mentioned,  until  the 
Plaintiff  had  put  in  his  examination  to  the  interrogatories. 

Secondly,  that  the  Master  ought  to  have  stated  that  a  good  title  was  not  shewn 
to  the  estate,  for  the  reasons  (amongst  others)  stated  in  the  first,  second  and  third 
objections  to  the  title  carried  in  on  the  part  of  the  Defendant,  and  referred  to  in  the 
report. 

The  exceptions  now  came  on  to  be  argued. 

Mr.  Bethell  and  Mr.  Bird,  in  support  of  the  first  exception,  said  that  the  Master 
had  received  the  Defendant's  state  of  facts  and  objections  to  the  title,  in  which  it  was 
stated  that  all  the  testator's  debts  had  been  paid,  but  had  refused  to  allow  that 
statement  to  be  verified  ;  that  the  Defendant  had  a  right  to  have  a  case  made  for  the 
opinion  of  a  Court  of  law  upon  the  title  ;  [535]  that,  in  framing  the  case,  it  would  be 
necessary  to  state  under  which  of  the  two  implied  powers  of  sale  the  Plaintiff  was 
acting ;  that,  if  the  estate  was  sold  for  the  purpose  of  paj'ing  the  testator's  debts,  the 
Plaintiff  alone  could  make  a  good  conveyance  and  give  a  good  discharge  for  the 
purchase-money ;  but  if  the  Plaintiff  was  selling  the  estate  for  the  purpose,  not  of 
administration  but  of  distribution,  then  the  parties  entitled  to  the  proceeds  of  the 
sale  must  join  in  the  conveyance  and  in  the  receipt  for  the  purchase-money  ;  and, 
consequently,  the  purchaser  had  a  right  to  know  whether  all  the  debts  had  been  paid 
or  not,  especially  as  the  testator  died  so  long  ago  as  the  year  1815  ;  and,  therefore, 
the  presumption  was  that  all  his  debts  had  been  long  since  satisfied.  Moreover,  that 
it  was  extremely  doubtful  whether  the  Plaintiff  had  a  power  to  sell,  except  for 
payment  of  the  testator's  debts.     Benthaiit  v.  JViltshire  (4  Madd.  44). 

The  Vice-Chancellor.  This  first  exception  appears  to  me  to  be  irregular.  It 
is  an  exception,  not  to  the  report,  but  to  what  the  Master  did  previously  to  framing 
his  report. 

Mr.  G.  Richards  and  Mr.  James  Parker,  in  support  of  the  report.  The  Defendant 
ought  to  have  applied  to  the  Court  for  an  order  that  the  Master  might  be  directed  to 
receive  the  interrogatories.  Simmons  v.  Guttendge.{\)  We  contend,  however,  that 
the  master  was  right  in  [536]  disallowing  the  interrogatories ;  for,  under  the  words 
which  are  found  in  this  will,  the  surviving  executor  had  a  power  to  sell,  whether  any 

(1)  13  Ves.  262.  The  following  seems  to  be  the  course  of  proceeding  with 
respect  to  interrogatories  for  the  examination  of  a  party  in  the  Master's  office  : — The 
Master  settles  the  interrogatories  and  then  certifies  that  he  has  done  so.  If  either 
party  thinks  that  the  Master  has  allowed  any  interrogatories  which  he  ought  to  have 
rejected,  or  has  disallowed  any  which  he  ought  to  have  received,  that  party  must  except 
to  the  report.  But  if  the  Master  disallows  interrogatories  altogether,  he  does  not 
certify  his  disallowance  ;  so  that,  in  that  case,  there  is  no  certificate  to  be  excepted 
to  ;  and  the  party  who  carried  in  the  interrogatories  must  wait  until  the  report  is 
made,  and  then  except  to  it  on  the  ground  that  the  Master  ought  not  to  have  rejected 
the  interrogatories.     See  2  Dan.  Pract.  817-819. 
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of  the  testator's  debts  did  or  did  not  remain  unpaid  at  the  time  of  the  sale ;  and, 
therefore,  it  was  quite  immaterial  to  inquire  whether  any  of  such  debts  remained 
unpaid  or  not.  Shaw  v.  Borrer  (1  Keen,  .5.59) ;  Ti/lJen  v.  Hi/'le  (2  Sim.  &  Stu.  238); 
Ball  V.  Harris  (ante,  vol.  viii.  p.  485  ;  and  4  Myl.  &  Cr.  264) :  Elaml  v.  Eland  {Ibid. 
420) ;  Johnson  v.  Kennett  (3  Myl.  &  Keen,  624).  In  these  two  last  cases  it  was 
decided  that  the  rule  of  a  purchaser  being  protected  from  seeing  to  the  application  of 
his  purchase-money  by  a  general  charge  of  debts  and  legacies,  had  reference  to  the 
state  of  things  at  the  death  of  the  testator ;  and  that,  if  the  debts  were  afterwards 
paid,  that  could  not  vary  the  rule.  In  Bentham  v.  JFiltshire  the  real  and  personal 
estates  were  not  blended  together  as  they  are  in  this  case.  [The  Vice-Ch.\xcellor. 
If  Sir  John  Leach  had  seen  the  case  of  IVanl  v.  Devon  (stated  ante,  vol.  xi.  p.  160), 
which  was  decided  by  Sir  William  Grant,  and  of  which  I  have  a  manuscript  note,  I 
do  not  think  that  he  would  have  decided  as  he  did  in  Bentham  v.  JFiltshire.]  The 
question  as  to  the  materiality  of  the  [537]  interrogatory  now  under  consideration, 
and  also  of  the  two  other  interrogatories,  was,  in  effect,  decided  by  your  Honor  on 
the  argument  of  the  demurrer  in  this  case.  If,  as  your  Honor  states  in  your  judgment, 
a  purchaser  of  a  real  estate  charged  with  debts  is  not  bound  to  inquire  whether  the 
debts  have  been  paid  or  not,  what  right  can  he  have  to  make  the  inquiry;  more 
especially  when  he  makes  it,  not  for  the  purpose  of  supporting  the  title,  but  of 
destroying  it !  His  right  must  depend  upon  his  obligation  ;  and,  if  he  has  no 
obligation  to  make  the  inquiry,  he  can  have  no  right  to  do  so. 

The  Vice-Chaxcellor  [Sir  L.  Shadwell].  I  cannot  but  think  that,  as  the  matter 
stands  upon  the  first  exception,  I  must  overrule  it. 

My  notion  of  the  law  is  that  where,  as  in  the  present  case,  a  testator  has  directed 
all  his  debts  to  be  paid,  and  then  appoints  certain  persons  his  executors  and  trustees, 
if,  at  any  time  after  his  death,  those  who  have  the  power  sell  any  part  of  the  testator's 
real  estates,  and  nothing  is  said  about  the  matter,  the  purchaser  will  have  a  good 
title  ;  because,  upon  the  face  of  the  will,  there  is  a  charge  of  debts,  and  non  constat  that 
all  the  debts  have  been  paid. 

At  the  same  time,  I  think  that,  if  it  should  appear  to  be  highly  probable,  at  the 
time  when  the  executors  propose  to  sell,  that  the  debts  have  been  paid,  a  very 
important  question  may  arise  whether  a  good  conveyance  can  be  made  by  them  alone, 
and  whether  the  concurrence  of  the  persons  interested  in  the  proceeds  of  the  sale  may 
not  be  necessary.  It  strikes  me,  therefore,  that  where  the  objection  is  made  by  the 
purchaser  that  the  executors  cannot  make  a  good  title  because  all  [538]  the  debts 
have  been  paid,  if  the  question  is  put  by  him  simply — are  there  or  are  there  not  any 
debts  remaining  unpaid ! — he  has  a  right  to  an  answer. 

But  then  the  question  is  whether,  as  this  first  interrogatory  is  framed,  I  must  not 
overrule  the  exception  that  relates  to  it.  That  interrogatory  is  most  minute.  It 
asks,  not  only  whether  all  the  debts  and  funeral  and  testamentary  expenses  of  the 
testator  were  not  fully  paid  and  satisfied  prior  to  the  date  of  the  agreement  for  the 
sale  of  the  estate,  but  also  whether  there  was  not  a  large  surplus  of  the  testator's 
personal  estate  after  payment  of  his  debts,  and  in  what  securities  that  surplus  was 
invested,  and  whether  the  testator's  widow  did  not  receive  the  dividends  and  interest 
of  those  securities.  Now,  of  what  possible  importance  can  it  be  to  the  Defendant 
to  know  all  those  minute  circumstances,  or  to  know  anything  more  than  whether  any 
of  the  testator's  debts  remained  unpaid  ?  That  was  one  of  the  interrogatories  which 
the  Master  disallowed. 

Then  the  Defendant  has  taken  two  exceptions,  the  first  of  which  is  thus  expressed  : 
"  For  that  the  Defendant  carried  in,  before  the  said  Master  under  the  said  order,  interro- 
gatories, founded  upon  the  said  Defendant's  state  of  facts  and  objections  in  the  said 
Master's  report  mentioned  or  referred  to,  for  the  examination  of  the  Plaintiff,  which 
interrogatories  the  said  Master  has  thought  fit  to  disallow  :  whereas  the  said  Master 
ought  to  have  allowed  (not  settled)  the  said  interrogatories."  Now,  my  opinion  is 
that  the  interrogatory  is  wrong  in  point  of  form ;  for  there  was  no  reason  why  it 
should  have  been  framed  in  this  minute  and  extensive  manner.  Therefore,  although 
I  think  that  the  Defendant  had  a  right  to  know  whether  all  the  debts  were  paid  or 
not,  [539]  and  that  the  Master  ought  to  have  allowed  an  interrogatory  inquiring 
simply  as  to  that  fact,  yet  I  do  not  think  that  he  ought  to  have  allowed  an  interroga- 
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tory  inquiriug  into  all  the  particulars  which  this  first  interrogatory  extends  to  ;  and, 
consequently,  I  must  overrule  the  exception  that  relates  to  that  interrogatory. 

May  30.  On  this  day  an  order  was  drawn  up  overruling  the  first  exception,  and 
directing  a  case  to  be  made  for  the  opinion  of  the  Barons  of  the  Exchequer  upon  the 
following  questions : —  ,       .„    ,     ,  ^        n   ^. 

First,  whether  the  Plaintiff,  under  the  testator's  will,  had  power  to  sell  the 
hereditaments  in  the  pleadings  mentioned,  and  convey  the  same  to  the  Defendant 
in  fee-simple,  in  case  the  debts  of  the  testator  remained  unpaid. 

Secondly,  whether  the  Plaintiff  had  such  power  in  case  it  was  uncertain  whether 
any  debts  of  the  testator  remained  unpaid  ;  and. 

Thirdly,  whether  the  Plaintiff  had  such  power  in  case  no  debts  of  the  testator 
remained  unpaid.  And  it  was  also  ordered  that  the  further  consideration  of  the 
second  exception,  and  of  the  further  directions  and  the  costs  of  the  suit,  should  stand 
over  until  the  return  of  the  Barons'  certificate. 

The  case  was  argued  in  May  1843  ;  and  on  the  1st  of  June  the  Lord  Chief  Baron 
(Lord  Abinger),  Mr.  Baron  Gurney  and  Mr.  Baron  Eolfe  returned  the  following  cer- 
tificate : — "  We  have  heard  this  case  argued  by  counsel,  and  have  considered  the  same, 
and  we  are  of  [540]  opinion  that,  whether  there  are  or  are  not  debts  unpaid,  and 
whether  it  is  or  is  not  uncertain  whether  any  debts  remain  unpaid,  the  Plaintiff' has  a 
power  to  sell  and  convey  the  hereditaments  mentioned  in  the  case  to  the  Defendant 
in  fee-simple." 

Juli/  11,  1843.  The  cause  now  came  on  to  be  argued  on  the  matter  of  the  second 
exception,  and  on  the  equity  reserved,  and  for  further  directions  on  the  Master's 
report,  and  as  to  costs. 

Mr.  Bethell  and  Mr.  Bird  said  that,  owing  to  the  length  of  time  which  had  elapsed 
since  the  testator's  death,  there  was  a  strong  presumption  that  all  his  debts  were  paid  ; 
that  the  Court  had  decided  that  the  Defendant  had  a  right  to  know  whether  any  of 
the  debts  remained  unpaid ;  and,  as  the  Plaintiff'  had  declined  to  give  him  any  infor- 
mation on  that  subject,  the  Court  would  not  compel  the  Defendant  to  complete  his 
contract  in  the  absence  of  the  parties  beneficially  interested  in  the  proceeds  of  the 
sale ;  for  the  circumstances  of  the  case  afforded  intrinsic  evidence  that  the  executor 
was  not  selling  the  estate  for  the  purpose  of  paying  the  charges  on  it  created  by  the 
will;  IFatkins  v.  Cheek  (2  Sim.  &  Stu.  199  ;  see  205)  :  that  Johnson  v.  Kennett  {ante, 
vol.  vi.  p.  384),  as  decided  by  His  Honor,  also  bore  strongly  on  the  present  case  ;  and 
that  the  Lord  Chancellor  affirmed  the  principle  of  that  decision ;  and  reversed  the 
decree  only  because  he  differed  from  His  Honor  in  the  conclusion  which  he  drew  from 
the  facts  of  the  case.     JFhcate  v.  Hall  (17  Ves.  80) ;  Mortlock  v.  Buller  (10  Ves.  292). 

[541]  The  Vice-Chancellor.  If  it  had  been  admitted  in  Johnson  v.  Kennett 
that  there  were  any  debts  remaining  unpaid,  the  bill  ought  to  have  been  dismissed. 
The  decree  that  was  drawn  up  is  clearly  wrong  on  the  face  of  it.    {Ante,  vol.  vi.  p.  390.) 

Mr.  Cooper  and  Mr.  James  Parker.  It  is  clearly  established,  by  your  Honor's  decision 
on  the  demurrer  in  this  case,  and  by  the  opinion  of  the  Barons  of  the  Exchequer  on 
the  case  sent  to  them,  that  the  Plaintiff  can  make  a  good  title  to  the  estate  agreed 
to  be  sold ;  and,  consequently,  he  is  now  entitled  to  have  the  second  exception  over- 
ruled, and  to  have  a  decree  for  a  specific  performance.  [The  Vice-Chancellor.  I 
am  of  opinion  that  the  certificate  of  the  Barons  of  the  Exchequer  upon  the  case  sub- 
mitted to  them  is  right ;  but  neither  that  case  nor  the  bill  stated  that  Mr.  Forbes 
had  been  asked  whether  any  of  the  testator's  debts  remained  unpaid  and  that  he  had 
refused  to  answer.  Therefore,  I  have  now  before  me  a  very  different  question  from 
that  which  was  before  the  Barons  of  the  Exchequer  or  before  me  when  the  demurrer 
was  argued.  If  a  testator  charges  his  real  estate  with  payment  of  his  debts,  that, 
piimi  facie,  gives  his  executor  power  to  sell  the  estate  and  to  give  a  good  discharge 
for  the  purchase-money  :  that  was  all  that  I  decided  on  the  argument  of  the  demurrer. 
And  all  that  the  certificate  of  the  Barons  of  the  Exchequer  decides  is  that  the  executor 
has  power  to  sell  and  convey  the  estate  to  the  purchaser  whether  any  of  the  testator's 
debts  remain  unpaid  or  not.  It  is  a  very  important  question  whether  the  executor 
has  power  to  give  a  good  receipt  for  the  purchase-money ;  for,  in  my  opinion,  if  [542] 
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he  cannot,  he  cannot  make  a  good  title.  That  question  was  not,  nor  could  it  with 
any  propriety  have  been  submitted  to  the  Court  of  law ;  for  it  is  purely  a  question 
of  equity.]  The  Defendant  had  no  right  to  inquire  whether  there  were  any  debts  in 
existence  or  not ;  for,  in  Eland  v.  Eland,  Lord  Cottenham,  C,  following  the  decision 
of  Lord  Lyndhurst  in  Johnson  v.  Kennett,  held  that  the  rule  that  a  purchaser  is  pro- 
tected from  seeing  to  the  application  of  his  purchase-money  by  a  general  charge  of 
debts  and  legacies,  had  reference  to  the  state  of  things  at  the  death  of  the  testator ; 
and  that,  if  the  debts  were  afterwards  paid,  lea\nng  the  legacies  charged,  that  did  not 
vary  the  rule.  [The  Vice-Chanxellor.  If  there  is  a  general  charge  of  debts  and 
the  purchaser  makes  no  inquiry,  he  is  exempted  from  the  necessity  of  seeing  to  the 
application  of  his  purchase-money.  But  here  the  purchaser  has  asked  the  executor 
whether  any  of  the  testator's  debts  were  unpaid  at  the  date  of  the  contract,  and  the 
executor  has  refused  to  give  him  an  answer.  Under  those  circumstances,  if  it  should 
turn  out  that  all  the  debts  were  paid,  I  should  hold  that  the  purchaser  had  notice  of 
that  fact,  and  that  he  was  bound  to  see  that  his  purchase-money  was  properly  applied. 
The  mere  abstract  fact  that  all  the  debts  were  paid  at  the  time  of  the  purchase  is  indeed 
immaterial ;  but  if  the  purchaser  will  ascertain  that  fact,  then  I  should  recommend 
him  to  see  that  ho  gets  an  effectual  receipt  for  his  purchase-money.  The  decisions  in 
Johnson  v.  Kennett  and  Eland  v.  Eland  have  no  bearing  on  the  question  now  before 
me.  All  that  Lord  Lyndhurst  decided  in  Johnson  v.  Kennett.was  that  the  transactions 
which  had  taken  place  between  the  vendor  and  the  purchaser  in  that  case  did  not 
amount  to  notice  that  all  the  debts  had  been  paid.  That  was  the  point  on  which  he 
differed  from  me  and  reversed  the  decree  which,  as  I  be-[543]-fore  observed,  was 
wrong  on  the  face  of  it.]  The  decision  in  Shaw  v.  Boirer  is  founded  on  the  same 
doctrine  as  was  laid  down  in  Johnson  v.  Kennett  and  Eland  v.  Eland ;  and  the  result 
is  that,  where  the  will  contains  a  general  charge  of  debts,  it  is  wholly  immaterial  to 
the  purchaser  whether  the  debts  have  been  paid  or  not ;  and,  therefore,  he  has  no 
right  to  make  any  inquiry  of  the  executor  on  the  subject. 

Faffe  v.  Adam  (4  Beav.  269)  is  another  and  a  most  decisive  authority  in  our  favour. 
There  the  answer  admitted  that  all  testator's  debts  were  paid  at  the  date  of  the 
contract,  and  that  the  sale  was  not  made  for  the  purpose  of  paying  the  debts  ;  and  yet 
Lord  Langdale,  M.K.,  held  that,  as  the  will  contained  a  general  charge  of  debts,  the 
purchaser  was  exonerated  from  any  liability  in  respect  of  the  application  of  his 
purchase-money.  Therefore,  it  is  wholly  immaterial  that  the  purchaser  in  the  present 
case  has  asked  the  executor  whether  all  the  debts  were  paid  or  not,  and  that  the 
executor  has  refused  to  answer. 

The  Vice-Chancellor.  It  certainly  seems  to  me  that  Lord  Langdale  has  ex- 
pressly decided  against  my  opinion  ;  and  if  the  decision  in  Page  v.  Adam  is  to  be 
considered  as  the  law  of  this  Court,  it  does  decide  the  question. 

Mr.  James  Parker.  The  power  of  sale  in  this  case  does  notjat  all  depend  upon  the 
charge  of  debts.  The  tesUtor  has  directed  that,  at  the  death  of  his  wife,  the  residue 
of  his  estate  should  be  collected,  including  the  profits  of  the  house  and  lot,  if  not 
previously  sold,  to  be  then  disposed  of  [544]  and  divided  as  he  afterwards  directs. 
So  that  he  has  blended  the  whole  of  his  residuary  property,  both  real  and  personal, 
into  one  common  fund  ;  and  his  executor  has  the  same  power  with  respect  to  his  real 
estate  as  he  has  with  respect  to  his  personal  estate ;  that  is  (the  widow  being  dead 
and  the  time  of  sale  having  arrived),  he  is  enabled,  independently  of  the  charge  of 
debts,  to  sell  the  real  estate  and  to  give  an  effectual  discharge  for  the  purchase-money. 
The  case  of  Tylden  v.  Hyde  was  substantially  the  same  as  the  present  case,  except  that 
there  was  no  charge  of  debts ;  and  Sir  John  Leach  held  that  the  executors  could 
make  a  good  title  to  the  estates  agreed  to  be  sold,  and  could,  by  themselves,  without 
the  concurrence  of  the  cestuis  que  trust,  efifectually  convey  the  estates  to  the  purchasers. 
So,  in  Jrard  v.  Leim,  there  was  no  charge  of  debts ;  and  yet  it  was  held  that  the 
executors  could  make  a  good  title.  [The  Vice-Chancellor.  I  do  not  think  that 
the  question,  whether  the  executors  could  give  a  good  discharge  for  the  purchase- 
money  arose  in  that  case.  The  question  was  whether  they  had  a  power  «  sa'e.J 
The  question  was  whether  they  could  make  a  good  title  ;  and,  as  it  was  held  that  they 
could,  they  must  have  had  power  to  give  a  discharge  for  the  purchase-money  nere, 
the  time  of  sale  has  arrived,  and  it  is  the  duty  of  the  executor  to  sell  (whether  there 
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are  debts  or  not),  in  order  to  blend  the  proceeds  of  the  sale  with  the  residuary 
personal  estate,  therefore,  we  submit  that  the  executor  can  give  a  valid  discharge  for 
the  purchase-money  without  the  concurrence  of  the  ceshds  que  trust. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  should  be  very  glad  that  my 
opinion  should  be  reversed.  The  only  question  is  what  has  been  understood  to  be 
the  rule  of  this  Court  for  more  than  a  cen-[545]-tury.  1  have  long  been  of  opinion 
that  the  rule  is  a  most  inconvenient  one. 

Until  the  decision  in  Page  v.  Adam  it  never  had  been  held  that,  where  there  was 
a  charge  for  payment  of  debts,  and  where  the  purchaser  knew  that  the  debts  were 
paid,  he  was  exempt  from  seeing  to  the  application  of  his  purchase-money  (that  is)  in 
a  case  where  there  was  a  trust  for  sale  and  an  obligation  to  pay  the  proceeds  to  A. 
and  B.  I  admit  that  cases  where  the  payments  have  been  directed  to  be  made  in 
such  a  manner  that  it  was  quite  impossible,  at  the  time,  that  all  the  parties  interested 
could  release,  have  been  exempted  from  the  operation  of  the  rule. 

But  the  case  before  me  is  this :  the  testator  has,  by  words  (I  agree  with  Mr. 
Parker)  given  an  authority  to  the  executor,  has  given  him  a  power  to  sell,  with  a 
direction  that  he  shall  sell,  and  that  the  proceeds  are  to  be  divided  as  follows  : — Then 
he  says  that  his  sister  has  four  children,  and  his  deceased  brother  has  left  three, 
perhaps  four,  children ;  "  but  to  them,  be  they  seven  or  be  they  eight,  I  give,"  &c. 
So  that  there  are  only  seven  or  eight  persons  named  as  participants,  and  no  difficulty 
is  represented  as  to  them. 

It  seems  to  me  that  what  Lord  Lyndhurst  says  in  Johnson  v.  Kcnneit  does  not 
apply  to  the  present  case.  Lord  Lyndhurst  there  states  general  propositions,  to  the 
truth  of  which  I  willingly  subscribe,  as  I  do  to  those  propositions  mentioned  by  Lord 
Cottenham  in  his  decision  in  the  appeal  case  of  Eland  v.  Eland.  The  observation 
I  have  to  make  on  that  case  is  that,  before  his  Lordship  comes  to  lay  down  the  law, 
in  speaking  of  the  case  of  Johnson  v.  Kennett  (which  always  appeared  to  [546]  me  to 
be  a  mere  series  of  blunders,  that  is  to  say,  a  certain  case  was  stated  at  the  Bar,  on 
which  an  opinion  was  given,  and  then  the  decree  was  drawn  up  in  direct  contravention 
of  the  facts,  because  the  decree  directs  an  account  of  the  debts) — His  Lordship  says, 
in  page  428  of  the  report :  "  The  Vice-Chancellor  considered  the  case  the  same  as  if 
nothing  but  legacies  had  been  originally  charged."  That  was  my  construction  on  the 
particular  facts.  Lord  Lyndhurst  was  against  me  on  the  construction  of  those 
particular  facts.  Then  Lord  Cottenham  goes  on  to  make  this  observation  :  "  If  that 
doctrine  had  been  supported,  it  would  have  gone  far  to  destroy  the  rule  altogether : 
because,  before  it  can  come  to  that,  the  mortgagee  must  (and,  if  he  is  to  be  liable, 
he  must  in  every  case)  go  into  an  investigation  of  the  fact  of  how  far  the  debts  have 
been  discharged."  I  never  did  say  so,  nor  does  it  appear  to  me  to  follow  as  a 
consequence.  All  that  I  said  was  that,  if  he  knew  the  fact  that  the  debts  had  been 
paid,  then  he  could  not  be  protected  by  the  fact  that  the  debts  were  charged  generally 
on  the  estate.  But,  to  the  general  proposition  which  Lord  Cottenham  states,  I 
subscribe. 

Now,  what  is  the  general  principle?  The  Court  has  drawn  a  distinction  from  an 
early  time.  It  has  said  that,  if  there  is  a  mere  direction  to  sell  and  to  divide  the 
proceeds,  the  purchaser  of  the  estate  must  see  to  the  application  of  the  purchase-money, 
and  the  parties  amongst  whom  the  proceeds  are  to  be  divided  must  give  receipts  to  the 
purchaser;  but,  in  a  case  where  a  testator  charges  his  estate  with  debts  and  directs 
that  there  shall  be  a  sale  either  by  an  express  trust  or  by  a  general  power,  the  Court 
says  It  IS  quite  mipossible  for  the  purchaser  to  ascertain  who  are  the  creditors  of  the 
testator,  and  to  see  that  they  are  paid  ;  and,  if  he  is  not  [547]  bound  to  look  to  the 
persons  whose  clamis  are  first  to  be  satisfied,  of  course  he  is  exempted  from  looking 
to  the  claims  of  the  persons  who  take  as  cestuis  que  trust.  That  is  the  principle  of  the 
rule  :  and,  that  being  the  principle  of  the  rule,  I  am  yet  to  learn  how  that  principle 
does  not  apply  to  a  case  where  the  purchaser  is,  in  effect,  informed  that  the  debts 
have  been  paid  ;  and  I  consider  that  what  is  stated  to  have  taken  place  in  this  case 
between  the  vendor  and  the  purchaser  does  amount  to  that. 

Now,  no  case  has  been  produced  in  which  it  has  been  decided  that  the  purchaser, 
knowing  that  the  debts  have  been  paid,  is  exempt  from  the  necessity  of  seeing  to  the 
application  of  the  purchase-money,  except  this  case  of  Page  v.  Adam.     I  have  the 
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greatest  possible  respect  for  my  Lord  Langdale's  opinion ;  and  feeling,  as  I  do,  that 
the  principle  which  this  Court  has  adopted  is  a  most  inconvenient  one  and  operates 
very  much  to  the  discomfort  of  parties  in  various  family  matters,  my  own  personal 
wish  is  that  the  law  should  be  altered  :  but  I  do  not  imagine  I  am  at  liberty  to  think 
that  the  law  is  made  so  clear  by  this  single  decision  in  Page  v.  Adam,  that  I  am 
justified  in  saying  that  this  purchaser  has  got  a  good  title.  [Mr.  Bethell.  In  Page 
V.  Adam  the  debts  were  not  all  paid  at  the  time  of  the  sale.]  I  observed  that :  but 
it  does  not  appear  to  me  to  make  a  substantial  difterence.  My  notion  is  that  the  law 
upon  the  point  must,  at  least,  be  considered  as  unsettled ;  and  my  own  personal 
opinion  as  a  Judge  is  that  the  decision  in  Page  v.  Adam  is  contrary  to  the  current  of 
authority ;  and  I  am  bound  by  my  duty  as  a  Judge  to  say  to  the  purchaser  that,  in 
my  opinion,  if  he  takes  his  title  he  will  take  a  bad  title. 

[548]  Lastly,  it  was  said  that  this  is  a  matter  of  conveyance  only  :  but  I  do  not 
think  so,  and  for  this  reason  ;  because,  in  order  to  convey  and  make  a  good  title,  the 
person  to  convey  must  not  only  have  the  power  of  conveying  the  legal  estate,  but 
have,  in  himself  or  in  others  over  whom  he  has  dominion,  the  power  of  conveying  all 
the  equitable  interest  as  well.     If  a  person  has  the  whole  equitable  estate  in  himself, 
and  there  is  a  trustee  who  has  got  the  legal  estate  in  him,  if  the  question  were 
whether  he  who  has  got  the  equitable  estate  has  a  good  title,  you  would  say,  in 
common  language,  that  he  can  make  a  good  title ;  because  he  can  convey  the  whole 
beneficial  interest,  and  has  a  power  of  compelling  a  conveyance  of  the  legal  estate. 
In  this  case  Mr.  Forbes,  the  executor  and  trustee,  has  a  power  to  convey  the  legal 
estate  ;  but  he  cannot,  by  any  act  of  his  own,  give  the  intended  purchaser  an  effectual 
receipt  for  the  purchase-money,  that  is  to  say,  he  cannot  convey  the  equity  to  the 
purchaser.     He  may  convey  the   legal  estate;   but  he  has  no  dominion  over  the 
devisees  of  the  money,  so  as  to  compel  them  to  give  the  equitable  interest  in  the 
estate  :  and,  therefore,  it  appears  to  me  not  to  be  a  matter  of  conveyance  merely,  but 
a  matter  of  title.     And,  as  my  opinion  is  that  the  law  has  not  yet  gone  so  far  as  to 
authorize  the  decision  in  Page  v.  Adam,  the  bill  must  be  dismissed.     At  the  same 
time  I  am  most  desirous  that  my  opinion  should  be  canvassed  before  higher  authority, 
and  be  reversed. 

At  the  conclusion  of  the  judgment  Mr.  Cooper  said  that,  if  the  bill  was  to  be 
dismissed,  it  ought  to  be  dismissed  without  costs ;  or,  at  all  events,  the  Defendant 
ought  not  to  have  his  costs  at  law ;  as  he  had  asked  for  [549]  the  case  after  the 
decision  on  the  demurrer ;  and  the  opinion  of  the  Barons,  like  the  decision  on  the 
demurrer,   was  against  him.  .  t      i-i. 

The  Vice-Chanxellor  said  that  neither  party  was  wrong  in  asking  tor  tne 
opinion  of  a  Court  of  law  upon  a  mere  question  of  law ;  and  that  the  costs  of  the  case 
were  part  of  the  costs  of  the  cause,  incurred  with  a  ^^ew  to  the  final  termination  ot 

the  suit.  ,  ,  i-      i.    1 

The  order,  as  drawn  up,  stated  that  the  Court  held  the  second  exception  to  be 
suflBcient,  and  did  allow  the  same;  and  ordered  that  the  deposit  made  with  the 
registrar  on  filing  the  exceptions  should  be  paid  to  the  Plaintiff  and  Defendant  in 
equal  moieties:  and,  with  respect  to  the  further  directions,  that  the  bill  should  be 
dismissed  with  costs  (including  the  Defendant's  costs  at  law),  to  be  taxed  by  ttie 
Master  and  paid  by  the  Plaintiff.(l) 

[550]    Scott  v.  Pascall.    Pascall  v.  Scott.    3farch  16,  19,  1842. 

[Affirmed,  1  Ph.  110 ;  41  E.  R.  573.] 

Practice.     Depositions.     Cross-Cause. 

After  publication  in  the  original  cause,  the  Plaintiffs  in  the  «™;«J"4«>  ^^^^'^"'been 
leave  of  the  Court,  examined  witnesses  in  their  cause,  some  of  whom  bad  been 

(1)  An  appeal  from  this  order  is  pending  before  the  Lord  Chancellor.    [1  Ph.  717.] 
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examined  in  the  original  cause,  and  as  to  matters,  some  of  which  were  in  issue  in 
the  original  cause.  The  Court,  on  the  application  of  one  of  the  Defendants  to  the 
cross-suit,  ordered  the  depositions  to  be  suppressed. 

The  bill  in  Scoit  v.  Fascall  was  filed  to  set  aside  a  deed  on  the  ground  that  it  had 
been  executed  under  duress.  The  object  of  the  bill  in  Fascall  v.  Scott  was  to  support 
the  deed ;  so  that  the  former  was  an  original  and  the  latter  a  cross-cause,  and  the 
same  matters  were  in  issue  in  both  ;  the  cross-cause,  however,  was  not  confined  to 
those  matters. 

The  Plaintiffs  in  the  cross-cause  did  not  examine  any  witnesses  in  chief  in  the 
original  suit:  but  after  publication  had  passed  in  that  suit,  and  notwithstanding 
their  solicitor  had  been  served  with  a  notice  on  behalf  of  Elizabeth  Scott,  the  Plaintiff 
in  the  original  and  one  of  the  Defendants  in  the  cross-cause,  stating  that  she  should 
object  to  their  going  into  evidence  in  their  suit  as  to  any  of  the  matters  in  issue  in 
her  suit,  after  publication  should  have  passed  in  the  latter,  they,  without  the  leave  of 
the  Court,  proceeded  to  examine  in  chief  in  their  own  cause  witnesses,  some  of  whom 
had  been  examined  in  chief  in  the  original  cause  and  as  to  matters,  some  of  which, 
at  least,  were  in  issue  in  the  original  cause. 

A  motion  in  the  cross-suit  was  now  made  on  behalf  of  Elizabeth  Scott,  that  the 
depositions  of  the  persons  named  in  the  notice  of  motion  to  the  interrogatories 
exhibited  by  the  Plaintiffs  in  the  cross-cause,  which  the  notice  specified,  might  be 
suppressed. 

[551]  An  affidavit  was  made  in  opposition  to  the  motion,  stating  that,  when  the 
Plaintiffs  in  the  cross-cause  examined  their  witnesses,  they  had  not  seen  the  deposi- 
tions in  the  original  cause. 

Mr.  Stuart  and  Mr.  Parry,  in  support  of  the  motion,  cited  Wilfonl  v.  Beaseley 
(3  Atk.  501) ;  Ridley  v.  Obee  (3  Price,  26) ;  Cmethard  v.  Hasted  (3  Madd.  429) ;  JVard 
v.  Eyles  (Mos.  377) ;  Sawyer  v.  Bowyer  (1  Bro.  388)  and  Purcell  v.  Macnamara  (17  Ves. 
434).  They  added  that  though  the  two  last  cases  related  to  the  examination  of  a 
witness  by  the  Master,  the  principle  on  which  they  were  decided  was  applicable 
to  the  present  case ;  and  that  Sawyer  v.  Bowyer  shewed  that  the  proper  order 
to  be  made  was  that  the  depositions,  which  had  been  irregularly  taken,  should  be 
suppressed. 

Mr.  Teed  and  Mr.  Rogers,  for  the  Plaintiffs  in  the  cross-suit,  cited  Pract.  Reg. 
page  87,  and  Norcliffw.  JVorsley  (1  Ca.  in  Ch.  234),  and  said  that  the  cases  cited  by 
the  other  side  were  distinguishable  from  the  present  case  :  that  in  JVilford  v.  Beaseley 
the  depositions  in  the  cross-cause  were  taken  after  the  decree  had  been  made  in  the 
original  cause,  and  that  the  object  of  the  cross-suit  was  to  reverse  that  decree  ;  and, 
besides,  the  purport  of  the  depositions  in  the  original  suit  must  have  been  known  to 
the  Plaintiff  in  the  cross-suit ;  that  in  Eidley  v.  Obee  the  Plaintiffs  in  the  cross-cause 
asked  that  their  cause  might  be  heard  at  the  same  time  as  the  original  cause ;  which 
the  Plaintiffs  in  Fascall  v.  Scott  did  not ;  that,  in  Cmethard  v.  Hasted,  there  was  only 
an  original  cause,  and  the  depositions  which  the  Defendant  sought  [552]  to  have 
read  at  the  hearing  of  the  cause  had  been  taken  under  an  order  which  was  clearly 
irregular ;  for  it  had  been  obtained,  as  of  course,  after  publication  passed ;  and  that 
Sawyer  v.  Boiryer  and  Furcell  v.  Macnamara  shewed  only  that  it  was  irregular  for  the 
Master,  after  decree,  to  examine  a  witness  to  the  same  matter  as  the  witness  had 
been  examined  to  in  chief.  They  added  that  there  were  other  Defendants  to  the 
cross-cause  besides  Elizabeth  Scott,  but  that  they  did  not  join  in  the  application ;  and 
that  the  cross-cause  and  the  depositions  in  it  which  were  sought  to  be  suppressed 
embraced  matters  which  were  not  in  issue  in  the  original  suit,  and  in  respect  of  which 
the  Plaintiffs  sought  relief  against  the  other  Defendants,  and  not  against  Elizabeth 
Scott. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  It  is  reasonably  plain  that  I  ought 
to  make  the  order  which  is  asked  by  the  notice  of  motion. 

The  case  of  Sawyer  v.  Boivyer  was  the  same  in  principle,  though  not  in  form,  as 
the  present ;  and  the  Lord  Chancellor,  Lord  Thurlow,  ordered  the  depositions  to  be 
"suppressed. 

In  a  case  which  was  before  me  a  short  time  since  (see  Hodsnn  v.  Ball,  ante,  vol.  xi. 
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p.  456),  where  a  supplemental  bill  (which  was,  in  efifect,  a  bill  of  review,  as  it  sought 
to  alter  the  frame  of  the  original  decree)  had  been  put  on  the  files  of  the  Court 
without  the  leave  of  the  Court,  I  thought  it  right  to  order  it  to  be  taken  off  the 
file.  So,  in  cases  where  permission  has  been  given  to  amend  a  bill  by  stating 
certain  matters,  and  the  Plaintiff  has  stated  in  it  matters  which  he  was  not  justified 
in  stating  by  the  permission  given,  the  Court  has  ordered  the  bill  to  be  taken  off 
the  file. 

[553]  Here,  though  there  has  been  no  actual,  dishonest  dealing,  yet  the  course  of 
the  Court  is  to  guard  against  perjury  with  a  vigilant  eye.  It  was  improper  to 
examine  witnesses  in  the  cross-cause,  after  publication  passed  in  the  original  cause ; 
and,  therefore,  I  shall  order  the  depositions  referred  to  in  the  notice  of  motion  to  be 
suppressed.     Order  made  with  costs,  as  prayed  by  the  notice  of  motion. (1) 

Reg.  Lib.  B.  18-11,  fo.  5W  b. 


[553]     Rand  v.  Macmahon.     March  16,  May  26,  1842. 

[S.  C.  6  Jur.  450.] 

JFill.     EstablishiTig  Will.    Practice. 

A  will  was  proved  in  the  West  Indies,  and  a  duly  authenticated  copy  of  it  was  sent 
to  this  countrv,  accompanied  by  an  affidavit,  made  by  one  of  the  attesting  witnesses 
when  the  will  was  proved,  shewing  that  the  will  had  been  executed  and  attested 
pursuant  to  the  Statute  of  Frauds ;  and  that  copy  was  admitted  to  probate  in  this 
country,  and  was  produced  in  the  Court  of  Chancery,  with  the  affidavit  annexed 
to  it. 

The  Yice-Chancellor,  however,  refused  to  establish  the  will,  without  full  proof  of  its 
due  execution  and  attestation. 

The  Court  of  Chancery  will  establish  a  will  made  and  proved  in  the  colonies,  on  the 
production  of  a  duly  authenticated  copy  of  it,  provided  the  due  execution  and 
attestation  of  the  original  are  proved  by  the  attesting  witnesses. 

This  was  a  suit  to  establish  the  will  of  Samuel  Long,  Esq.,  late  of  the  island  of  St. 
Christopher  in  the  West  Indies,  and  to  have  the  trusts  of  it  performed  under  the 
direction  of  the  Court. 

The  will  was  dated  on  the  6th  of  February  1823,  and  the  testator  died  on  the  9th 
of  that  month.  His  will  was  proved  in  St.  Christopher's ;  and,  afterwards,  a  duly 
[554]  authenticated  copy  of  it  was  proved  in  the  Prerogative  Court  of  the  Archbishop 

of  Canterbury.  ,,•/-,  i. 

At  the  he'aring  of  the  cause,  the  copy  of  the  will  was  produced  m  Court,  together 
with  an  affidavit  made  bv  one  of  the  attesting  witnesses  on  the  will  being  proved  in 
St  Christopher's,  the  effect  of  which  was  that  the  will  had  been  signed,  published 
and  attested  in  the  manner  required  by  the  Statute  of  Frauds ;  (2)  and,  upon  that 

CViuCDCG 

Mr  G  Richards  and  Mr.  Hislop  Clarke,  for  the  Plaintiff,  asked  the  Court  to 
establish  the  will.  They  referred  to  Pullan  v.  Rawlins  (4  Beavan,  142),  and  to  the 
notes  of  cases  which  are  subjoined  to  the  report  of  that  case. 

The  Vice-Ch\n-CELLOR  [Sir  L.  Shad  well]  said  that,  in  Pullan  v.  PMwlins,  the, 
testator  died  in  179-5,  and,  consequently,  his  will  proved  itself ;  but  m  the  present 
case  the  testator  died  so  recently  as  1823;  and  His  Honor  ordered  the  cause  to 
stand  over  in  order  that  the  matter  under  consideration  might  be  more  fully  inves- 
tigated. 


May  26.     The  cause  having  come  on  again  on  this  day, 


(1)  Affirmed  bv  the  Lord  Chancellor,  1  Phill.  110. 

(2)  The  Statute  of  Frauds  was  in  force  in  the  island  of  St.  Christopher. 
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Mr.  Richards  and  Mr.  H.  Clarke  produced  an  office  copy  of  the  following  decree, 
dated  26th  April  1841,  made  by  the  Master  of  the  Kolls  in 

Ellis  and  Another  v.  Maxwell  and  Others. 

"This  cause  coming  on  the  21st  day  of  April  instant  to  be  heard  and  debated 
before  the  Right  Honourable  [555]  the  Master  of  the  Rolls,  in  the  presence  of  counsel 
learned  on  both  sides :  Upon  debate  of  the  matter,  and  hearing  an  official  probate 
copy  of  the  will  of  William  Maxwell,  the  testator  in  the  pleadings  named,  and  the 
codicil  thereto  under  the  official  seal  of  His  Grace  the  Archbishop  of  Armagh,  and 
signed  by  John  Hawkins,  deputy  registrar  of  the  Court  Prerogative  of  Ireland,  and 
ihe  proofs  taken  in  this  cause  and  the  Defendants'  answers  read,  and  what  was  alleged 
by  the  counsel  on  both  sides ;  his  Lordship  did  order  that  this  cause  should  stand  for 
judgment ;  and  this  cause  standing  this  present  day  for  judgment  in  his  Lordship's 
paper  of  causes,  in  the  presence  of  counsel  on  both  sides,  his  Lordship  doth  declare 
that  the  will  of  William  Maxwell,  the  testator,  is  well  proved,  and  that  the  same 
ought  to  be  established,  and  the  trusts  thereof  performed  and  carried  into 
execution,"  &c. 

Reg.  Lib.  A.  1840,  fol.  888. 

The  registrar's  book  also,  containing  the  entry  of  the  decree  in  Bayhj  v.  Bayly, 
was  produced  in  Court :  and  it  then  appeared  that  the  testator  in  that  cause  died  on 
the  26th  of  October  1798  ;  and  that,  on  the  cause  coming  on  to  be  heard,  the  Lord 
Chancellor  ordered  it  to  stand  over,  in  order  that  the  testator's  will,  dated  the  17th  of 
October  1798,  might  he  proved. 

The  cause  was  again  brought  on  for  hearing ;  and  then,  upon  debate  of  the 
matter  and  hearing  of  the  transcript  of  the  will  under  the  seal  of  the  island  of  Jamaica, 
proved  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury  by  Job  Matthew 
Raikes,  one  of  the  executors  in  England,  ami  the  proofs  taken  in  the  cause,  read  and 
what  was  alleged  by  the  counsel  on  both  sides ;  his  Lordship  declared  the  will  well 
proved,  and  that  the  [556]  same  ought  to  be  established,  and  did  order  and  decree 
the  same  accordingly. 

Reg.  Lib.  A.  1801,  fol.  994. 

In  Harrison  v.  IFeale  it  was  referred  to  the  Master,  at  the  hearing  of  the  cause,  to 
inquire  and  state  who  was  the  heir  at  law  of  the  testator,  W.  G.  Harrison  (who  died 
on  the  14th  of  November  1825) ;  and,  if  the  Master  should  find  there  was  no  such 
heir,  the  Plaintiff  was  to  be  at  liberty  to  exhibit  interrogatories  in  the  Examiner's  Office,  for 
ihe  examination  of  witnesses  to  prove  the  due  execution  of  the  testator's  will ;  and,  for  that 
purpose,  the  Plaintiff  was  also  to  he  at  liberty  to  sue  out  a  commission  for  the  examination  of 
witnesses  in  Jamaica.  The  Master  reported  that  there  was  no  heir  at  law  of  the 
testator;  the  cause  then  came  on  to  be  heard  for  further  directions,  and,  upon  hearing 
the  official  transcript  of  the  will,  which  had  been  proved  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury  by  the_  executor  in  England,  and  the  proofs  taken  in 
the  cause,  read,  the  Court  declared  the  will  well  proved,  and  that  it  ought  to  be 
established. 

Reg.  Lib.  A.  1839,  fol.  1459. 

The  Vice-Chancellor  said  that,  in  Bayly  v.  Bayly,  evidence  was  entered  into, 
and,  for  anything  that  appeared  to  the  contrary,  the  will  might  have  been  proved; 
that  that  case  shewed,  merely,  that  this  Court  would  allow  a  certified  transcript  of 
the  will  to  be  produced  instead  of  the  original ;  that,  in  the  present  case,  one  only  of 
the  attesting  witnesses  went  before  the  registrar  of  the  Court  in  St.  Christopher's 
and  proved  the  will ;  and  that  if  what  had  been  done  in  St.  Christopher's  had  been 
done  here  the  Court  could  not  have  established  the  will. 

[557]  Mr.  Richards  then  said  that,  as  the  Court  thought  that  the  will  could  not 
be  established,  he  must  ask  for  a  commission  to  examine  the  witnesses  to  it  in  St. 
Christopher's. 

The  other  counsel  in  the  cause  were  Mr.  Stuart,  Mr.  Girdlestone,  Mr.  L.  Wigram 
and  Mr.  Bagshawe. 
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[557]    Rogers  v.  Grazebrooke.     March  24,  1842. 

Payment  of  Mmey  into  Court.     Defendant. 

A.  and  B.  insured,  in  their  joint  names,  certain  leasehold  premises  which  A.  had 
mortgaged  to  B.,  and  B.  paid  the  premium  on  the  insurance,  and  the  policy  was 
delivered  to  him.  Afterwards  the  premises  were  destroyed  by  fire ;  and  then  A. 
became  bankrupt,  and  his  assignees  prevailed  on  the  insurance  company  to  pay  the 
money  due  on  the  policy  to  them  ;  and  they  afterwards  paid  it  into  the  bank  to 
the  credit  of  the  accountant  in  bankruptcy.  B.  filed  a  bill  against  the  assignees, 
praying  that  the  money  received  from  the  company  might  be  applied  in  satisfaction 
of  his  mortgage  debt.  The  answer  of  the  assignees  tended  to  impeach  the  mort- 
gage on  the  ground  of  usury.  The  Court,  however,  ordered  them  to  pay  the 
amount  of  the  money  into  Court. 

The  Plaintiff  was  a  bill  broker  ;  the  Defendants,  Grazebrooke  and  Drew,  were  the 
creditors'  assignees,  and  the  other  Defendant,  Alsager,  was  the  official  assignee  of 

Keuben  Hunt,  a  bankrupt.     The  case  made  by  the  bill  was  shortly  as  follows : In 

October  1839  the  Plaintiff  ha^^ng  in  his  hands  two  bills  of  exchange  drawn  by  Hunt, 
one  for  £500  and  the  other  for  £1-50,  and  Hunt,  being  desirous  of  obtaining  further 
advances  of  money  from  the  Plaintiff,  deposited  with  the  Plaintiff  a  lease  and  assign- 
ment of  certain  hereditaments,  fixtures,  implements  and  utensils,  as  a  security,  by 
way  of  equitable  mortgage,  for  all  sums  of  money  which  he  might  thereafter  owe  to 
the  Plaintiff,  and  lawful  interest  thereon.  The  Plaintiff  afterwards  (from  time  to 
time)  [558]  made  advances  to  Hunt;  so  that,  on  the  4th  of  June  1840,  Hunt,  as  well 
upon  the  bills  of  exchange  (which  were  dishonoured)  as  in  respect  of  such  advances, 
was"  indebted  to  the  Plaintiff  in  £3000  and  upwards :  in  consequence  of  which  the 
Plaintiff  became  desirous  of  obtaining  a  legal  mortgage  of  the  hereditaments  and 
premises;  and  accordingly  by  an  indenture,  dated  the  4th  of  June  1840,  Hunt 
assigned  to  him  the  hereditaments,  and  also  the  steam-engine,  boiler,  pipes,  valves, 
pumps,  cocks,  lathes,  fixtures,  tools  and  implements  used  by  him  in  his  business  of  a 
millwright,  and  all  the  fixtures,  goods,  chattels  and  effects  then  being  in  and  about 
the  hereditaments,  and  which  were  specified  in  the  schedule  thereto,  subject  to  a 
proviso  for  redemption,  on  payment  by  Hunt  to  the  Plaintiff'  of  £1000  and  interest 
at  the  rate  of  five  per  cent,  per  annum.  On  the  same  day  Hunt  and  the  Plaintiff 
insured  the  mortgaged  premises  for  £2000  in  the  Phcenix  Insurance  Office  in  their 
joint  names,  the  Plaintiff  being  described  in  the  policy  as  the  mortgagee,  and  Hunt 
as  the  mortgagor ;  and  the  premium  on  the  insurance  was  paid  by  the  Plaintiff,  and 
the  policy  was  delivered  to  him.  Shortly  afterwards  the  mortgaged  premises  were 
destroyed  by  fire.  In  August  1840  Hunt  became  bankrupt;  and  the  Plaintiff  and 
Hunt's  assignees  severally  claimed  the  £2000  from  the  insurance  company.  The 
claim  was  at  first  resisted  by  the  company,  but  ultimately  the  assignees  made  a  com- 
promise with  them,  and  agreed  to  accept  £1100  in  full  discharge  of  their  liability; 
and  that  sum  was  accordingly  paid  to  the  assignees,  and  they  gave  to  the  company 
a  release  in  full,  and  also  an  indemnity  against  any  claim  which  should  be  made  by 
the  Plaintiff.  The  Plaintiff  applied  to  the  assignees  to  discharge  what  was  due  to 
him  on  his  mortgage  out  of  the  £1100,  but  they  refused  so  to  do. 

[559]  The  bill  prayed  for  a  declaration  that  the  £1100  was  applicable  in  the  first 
instance  to  the  satisfaction  of  what  was  due  to  the  Plaintiff  on  his  mortgage,  and  for 
an  account  of  what  was  so  due  ;  and  that  the  Defendants  might  be  ordered  to  pay  the 
amount  to  the  Plaintiff,  he  offering,  upon  such  payment  being  made,  to  assign  the 
mortgaged  premises  to  the  Defendants. 

The  Defendants,  in  their  answer,  said  that  they  had  no  personal  knowledge  of  the 
transactions  mentioned  in  the  bill,  or  of  the  transactions  between  the  Plamtiff  and 
the  bankrupt,  nor  any  information  relating  thereto,  except  as  thereinafter  appeared  ; 
but  that  in  June  1841  the  Plaintiff  alleged  that  the  bankrupt  was  mdebted  to  him  m 
the  principal  sum  of  £3091,  2s.  9d.,  upon  an  account  which  he  annexed  to  an  affidavit, 
and  that  such  sum  was  due  to  him  upon  mortgage  of  the  premises  mentioned  in  the 
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bill,  and  that  he  applied  to  the  Commissioner  of  Bankrupts  acting  under  the  fiat  for 
a  sale  of  those  premises ;  that,  in  consequence  of  such  application,  the  Defendants 
inqviired  into  the  nature  of  the  dealings  and  transactions  of  the  Plaintiff  and  the 
bankrupt,  and  caused  the  Plaintiff  and  his  attorney  and  the  bankrupt  and  other 
persons  to  be  examined  before  the  Commissioner  touching  such  dealings  and  transac- 
tions, and  by  such  examinations  and  otherwise,  and  especially  by  the  admissions  of 
the  Plaintiff  upon  such  examinations,  they  discovered  (as  the  fact  was)  that  the  debt 
claimed  by  the  Plaintiff  to  be  due  to  him  from  the  bankrupt  and  his  alleged  mortgage 
security  were  founded  in  usury  and  upon  a  usurious  contract,  and  that  the  mortgage 
security  was  void  under  the  usury  laws;  and  the  Commissioner  of  Bankrupts  so 
decided,  and  refused  to  admit  the  Plaintiff  to  prove  any  debt  under  the  fiat ;  [560] 
that,  from  such  examinations,  it  appeared,  and  the  Defendants  believed  the  fact  to  be 
and  doubted  not  to  prove  that  all  the  dealings  and  transactions  between  the  Plaintiff 
and  the  bankrupt,  in  respect  of  which  the  Plaintiff  claimed  to  be  a  creditor  of  the 
bankrupt  and  entitled  to  the  mortgage  and  to  the  policy  of  insurance  or  the  money 
paid  thereunder,  took  place  after  he  had  the  security  of  the  equitable  mortgage  and 
the  other  securities  mentioned  in  the  bill,  and  consisted  of  advances  of  money  upon 
bills  of  exchange,  or  the  discount  of  bills  of  exchange,  upon  an  agreement  to  be 
allowed  by  the  bankrupt  upon  such  advances  or  discount,  interest  at  10  per  cent, 
for  three  months,  or  at  iO  per  cent,  per  annum,  and  that  the  Plaintiff  was  allowed 
by  the  bankrupt  to  retain  such  interest  accordingly ;  that  the  Plaintiff,  after  the 
bankruptcy  and  before  he  made  the  before-mentioned  application  to  the  Commissioner, 
prevailed  on  the  bankrupt  to  destroy  many  of  his  books  which  contained  entries 
relating  to  such  dealings  and  transactions,  and  from  which  the  true  nature  of  them 
would  appear,  and  also  some  of  his  documents  and  vouchers,  and  to  fabricate  others 
which  would  support  the  case  which  the  Plaintiff  desired  to  present  to  the  Commis- 
sioner, and,  in  particular,  that  the  Plaintiff',  before  the  bankruptcy,  rendered  to  the 
bankrupt  some  account  in  which  the  interest  charged  and  retained  by  him  appeared, 
but,  after  the  bankruptcy,  he  delivered  to  the  official  assignee  an  account,  either 
omitting  such  charges  or  asserting  them  as  monies  lent  or  advanced  to  the  bank- 
rupt ;  that  in  the  account  so  rendered  to  the  bankrupt  himself  was  charged  a  sum 
of  £60  on  the  31st  of  May  1840,  as  for  interest  or  discount;  and  that  in  the 
account  delivered  to  the  official  assignee  the  same  sum  was  charged  as  money  lent ; 
that  among  the  vouchers  was  an  I  0  U  for  the  £60,  by  which  it  appeared  that 
[561]  the  same  was  given  for  interest ;  that  the  Plaintiff's  attorney,  having  seen  such 
voucher,  destroyed  it  with  the  Plaintiff's  privity,  and  procured  another  to  be  given 
by  the  bankrupt  and  produced  it  to  the  official  assignee  or  the  Commissioner,  in 
support  of  the  Plaintiff's  claim ;  and  that  he  did  so  because  the  production  of  the 
one  destroyed  would  have  shewn  that  the  Plaintiff's  securities  were  tainted  with 
usury  :  that  the  Defendants  believed  that  the  Plaintiff,  after  he  had  received  the 
security  mentioned  in  the  bill,  did  become  the  indorsee  and  holder  of  the  two  bills  of 
exchange,  and  discounted  the  same  upon  being  allowed  £125,  6s.  8d.  for  the  discount- 
ing the  bill  for  £500,  and  £35  for  discounting  the  bill  for  £150,  such  discount  far 
exceeding  interest  at  the  rate  of  five  per  cent.  :  that  they  believed  that  both  the  bills 
were  afterwards  paid  or  renewed,  and  that  neither  of  them  formed  any  part  of  the 
account  in  respect  of  which  the  Plaintiff'  claimed  to  be  a  mortgage  creditor  of  the 
bankrupt :  that  they  believed  that,  after  the  bankrupt  had  made  the  equitable 
mortgage  to  the  Plaintiff,  the  latter  did,  from  time  to  time,  make  advances  of  money 
to  the  bankrupt  upon  bills  of  exchange  or  by  discounting  bills  of  exchange,  and  that 
no  sums  were  lent  or  advanced  by  the  Plaintiff  to  the  bankrupt,  nor  was  any  bill  of 
exchange  discounted  for  him  except  on  the  terms  of  the  Plaintiff  being  allowed 
interest  at  the  rate  of  10  per  cent,  for  three  months,  or  some  such  rate,  and  more 
than  five  per  cent,  per  annum  :  that  they  believed  that  the  assignment  by  way  of 
mortgage  was  made  without  any  sufficient  valuable  consideration,  and  that  the  £1000 
therein  mentioned  was  not  in  fact  due  from  the  bankrupt  to  the  Plaintiff,  and  that 
the  mortgage  was  made  by  the  bankrupt  as  the  continuation  of  the  usurious  trans- 
action before  mentioned,  and  to  be  a  security  for  what  was  or  should  be  due  to  the 
Plaintiff  [562]  in  respect  thereof:  that  they  believed  that  the  bankrupt  and  the 
Plaintiff  did  effect  an  insurance  with  the  Phoenix  Insurance  Office,  on  the  leasehold 
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premises  and  the  chattels  thereon,  for  £2000,  namely,  £250  on  the  buildings,  £750 
on  the  machinery  and  fixtures,  and  £1000  on  patterns  in  the  millwright's  shop;  but 
which  patterns  were  not  included  in  the  mortgage ;  and  that  the  insurance  was  made 
in  the  joint  names  of  the  Plaintiff  and  the  bankrupt,  as  mortgagee  and  mortgagor, 
and  that  the  premium  was  paid  by  the  Plaintiff,  and  the  policy  delivered  to  him  :  that 
the  leasehold  premises  and  the  articles  therein  were  destroyed  by  fire,  as  mentioned 
in  the  bill :  that  the  Defendants,  the  creditors'  assignees,  having  become  aware  of  the 
usurious  nature  of  the  securities  under  which  the  Plaintiff  claimed  an  interest  in  the 
property  destroyed  by  fire,  applied  to  the  insurance  company  to  pay  to  them  the 
amount  of  the  loss,  and  that  the  company,  after  some  resistance,  paid  them  £1090, 
upon  receiving  a  discharge  in  full  and  being  indemnified  against  any  claim  to  be  made 
by  the  Plaintiff:  that  £250  of  the  £1090  was  paid  in  respect  of  the  value  of  the 
buildings,  £340  in  respect  of  the  value  of  the  chattels  mentioned  in  the  schedule  to 
the  mortgage  deed,  and  £500  in  respect  of  the  patterns  :  that  David  Cannon  was 
originally  appointed  the  official  assignee  under  the  bankruptcy,  but  that  he  had  since 
died,  and  the  Defendant  Alsager  had  been  appointed  in  his  place  ;  and  that  Cannon, 
before  his  death,  dull/  paid  aver  or  accounted  for  the  money  received  from  the  inswrance 
office:  arul  the  Defendants  submitted  to  the  judgment  of  the  Court  whether  such  money  ivas 
still  in  their  sole  possession  or  power,  or  whether  the  same  was  not  subject  to  the  orders  of  the 
Court  of  Bankruptcy  or  of  the  Commissioner  acting  in  execution  of  the  fiat. 

[563]  Mr.  Bethel!  and  Mr.  AV.  M.  James,  for  the  Plaintiff,  now  moved  that  the 
Defendants,  Grazebrooke  and  Drew,  might  be  ordered  to  pay  the  money  which  they 
had  received  from  the  insurance  office  into  Court.  They  said  that  the  policy  having 
been  effected  in  the  joint  names  of  the  mortgagor  and  mortgagee,  they  were  jointly 
interested  in  the  proceeds  of  it ;  and  that  the  Court  would  not  allow  one  joint  owner 
of  property,  or  those  who  claimed  under  him,  to  hold  or  deal  with  the  property 
against  the  will  of  the  other  joint-owner :  that  the  money  in  question  was  the  subject 
in  dispute  between  the  litigating  parties,  and  that  it  ought  to  be  preserved  by  the 
Ck)urt  for  the  party  who  might  be  eventually  declared  to  be  entitled  to  it. 

Mr.  Teed  and  "Mr.  Prior,  for  the  Defendants,  said  that  the  answer  did  not  admit 
the  Plaintiffs  title  to  the  money  in  dispute,  but  impeached  it  on  the  ground  of  usury : 
that  the  question  whether  the  transactions  which  had  taken  place  between  the 
Plaintiff  and  the  bankrupt,  and  in  respect  of  which  the  insured  premises  had  been 
mortgaged  to  the  Plaintiff,  could  not  be  decided  until  the  hearing  of  the  cause,  and 
that,  in  the  meantime,  the  Court  would  not  order  the  Defendants  to  pay  the  money 
into  Court,  especially  as  it  had  been  paid  into  the  Bank  of  England  to  the  credit  of 
the  accounUnt  in  bankruptcy,(l)  where  it  was  as  secure  as  it  would  be  if  paid  into 
the  Court  of  Chancery. 

[564]  The  Vice-Chancellor  [Sir  L.  Shadwell].  The  question  here  is  whether 
the  case  is  so  clear  against  the  Plaintiff  that  I  ought  not  to  order  the  money  in 
question  to  be  paid  into  Court. 

The  circumstances  stated  in  the  answer,  upon  which  the  Defendants  resist  the 
Plaintiff's  claim,  are  stated  in  a  very  general  manner ;  so  that  I  cannot  decide  the 
point  upon  the  answer :  and  I  cannot  but  think  that  it  may  turn  out  consistently 
with  the  answer  that  the  Plaintiff  is  entitled,  to  some  extent  at  the  least,  to  the 
relief  which  he  asks  by  his  bill.  The  relation  which  subsisted  between  the  Plaintiff 
and  the  bankrupt  was  that  of  mortgagee  and  mortgagor ;  and  in  those  characters 
they  effected  a  policy  of  insurance  on  the  mortgaged  premises  in  their  joint  names. 
The  premises  were  then  destroyed  by  fire  ;  and  the  money  due  on  the  policy  was 
received  by  the  Defendants  in  their  character  of  assignees  of  the  mortgagor,  who, 
shortly  before,  had  become  bankrupt:  and  it  appears,  from  their  answer,  that  they 
have  treated  and  disposed  of  the  money  as  wholly  belonging  to  the  estate  of  the 

(1)  See  5  &  6  Will.  4,  c.  29,  ss.  3  and  4.  By  1  &  2  Will.  4,  c.  56  s.  22,  the  whole 
of  a  bankrupt's  property  is  directed  to  be  possessed  and  received  by  the  official 
assignee  alone;  and  by  a  General  Order  made  in  pursuance  of  5  >V;  6  Will.  4  c.  .9, 
s.  4: the  official  assignee  is  to  pay  into  the  bank,  to  the  credit  of  the  accountant  in 
bankruptcy,  all  monies  from  time  to  time  received  by  him,  when  they  shall  amount 
to  £100. 
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bankrupt.  It  is,  however,  quite  new  to  me  that,  in  respect  of  a  joint  security,  one  of 
the  parties  may  receive  the  whole  of  the  money  payable  upon  it,  and  apply  it  to 
purposes  irrespective  of  the  claims  of  the  other  party.  There  is  no  reason  why  the 
assignees  of  a  bankrupt  should  not  be  subject  to  the  operation  of  the  law  of  this 
Court  in  the  same  way  as  other  persons  are  :  and  if  they  have  received  money  which 
they  ought  not  to  have  received,  it  is  no  answer  to  the  owner  that  they,  as  assignees, 
have  disposed  of  it  in  a  particular  manner.  If  they  have  received  the  money  under  such 
circumstances  that  it  ought  to  be  secured  in  Court,  it  follows,  as  a  necessary  conse- 
quence, that  they  are  answerable  for  it,  notwithstand-[565]-ing  what  they  have  done 
with  it,  and  therefore  must  pay  the  amount  into  Court. 

Order  the  Defendants  Grazebrooke  and  Drew  to  pay  the  £1090  received  from  the 
insurance  company  into  Court. 

The  Defendants  moved  the  Lord  Chancellor  to  discharge  the  above  order.  His 
Lordship  said  that  he  was  not  concluded  by  the  decision  of  the  Commissioner  under 
the  fiat  that  the  transactions  in  respect  of  which  the  mortgage  was  executed  were 
tainted  with  usury,  nor  could  he  come  to  the  same  conclusion  from  the  statements  in 
the  answer,  so  far,  at  least,  as  the  bills  of  exchange  for  £500  and  £150  were  con- 
cerned :  but,  as  the  patterns  appeared  not  to  have  been  included  in  the  Plaintiff's 
security,  the  sum  which  the  Defendants  had  received  from  the  insurance  company,  in 
respect  of  those  articles,  ought  not  to  have  been  ordered  to  be  paid  into  Court ;  and 
that  the  Vice-Chancellor's  order  must  be  varied  accordingly. 


[566]    Abraham  v.  Newcombe.    Ap-il  22,  1842. 

Consent.     Feme  Corerte.     Practice. 

The  Court  will  not  take  the  consent  of  a  married  woman  who  is  under  age,  to  the 
payment  of  money  to  which  she  is  entitled,  to  her  husband.  Gullin  v.  GuUin,  ante, 
vol.  vii.  p.  236,  overruled. 

In  this  case  The  Vice-Chancellor  held  that  the  consent  of  a  married  woman  who 
was  under  age,  to  the  payment  out  of  Court,  to  her  husband,  of  a  sum  of  money  to 
which  she  was  entitled,  could  not  be  taken. 

The  point  was  submitted  to  His  Honor  by  Mr.  Kinglake,  who  referred  to  the 
conflicting  authorities  of  Gullin  v.  Gullin  {ante,  vol.  vii.  p.  236)  and  Stubbs  v.  Sargon 
(2  Beav.  496). 

[566]    South  r.  "Williams.    April  22,  1842. 

[11  L.  J.  Ch.  410;  6  Jur.  332.] 

Will.     Constiiiction.     Release  of  Debts. 

Testator  bequeathed  his  residuary  estate  in  trust  for  his  son  and  daughter  equally, 
and  declared  that  certain  sums  which  he  had  lent  to  his  son  should  be  deducted 
from  his  share  of  the  residue,  and  that  certain  sums  which  he  had  lent  to  C.  W., 
his  daughter's  husband,  on  bonds,  should  be  taken  and  allowed  in  account  as  part 
of  her  share ;  and,  if  the  balance  should  appear  to  be  against  C.  IF.,  the  ti-ustees  were  to 
refrain  frvm  putting  the  bonds  in  fcnxe  against  him,  and  to  take  a  security  from  him  for 
payment  of  the  balance  by  instalments.  The  daughter  died  in  the  testator's  lifetime. 
Held,  nevertheless,  that  C.  W.  was  released  from  the  debts  due  from  him,  and  was 
answerable  only  for  the  excess  (if  any)  of  those  debts  beyond  the  amount  of  a  moiety 
of  the  residue. 

J.  Breach,  by  his  will,  dated  the  31st  of  January  1835,  gave  the  residue  of  his 
personal  estate,  after  payment  of  his  debts,  funeral  and  testamentary  expenses  and 


IS  Sm  967. 


SOUTH    V.    WILLIAMS  1251 

legacies,  to  Thomas  South  and  Thomas  Kobson,  the  [567]  trustees  and  executors  of 

Sir  '  Vr^'  f""  w-n°"'  P'^^liP  J^-^^  Breach,  a„^  his^'daughter,  Susan  Eulbeth 
the  wife  of  Charles  Williams,  equally,  as  tenants  in  common ;  but  subject  a  to  the 
respective  shares  of  his  said  son  and  daughter,  to  the  declaratio^  thereinaer  contained 
The  testator  then  expressed  himself  as  follows :-"  And  whereas,  on  the  dissolSn  of 
partnership  between  my  son,  P.  J.  Breach,  and  mv  son-in-law,  Charles  Will  iams  I 
advanced  to  my  said  son  the  sum  of  £500  as  a  consideration  for  his  quittinTthe 
partnership  concern  :  and  whereas  my  said  son,  P.  J.  Breach,  is  also  justly  indebted  to 
me  in  the  sum  of  £306,  Is.  3d.  upon  his  bond  bearing  date  th^  25th  d^of  March  1830 

^>Sn  T'a  r^nff  '■  ,^°'''  ^  "^^  hereby  declare  and  direct  that  the  said  several  suml 
of  £oOO  and  £306,  Is.  3d  or  so  much  thereof  respectively  as  shall  be  owing  to  me  at 
the  time  of  my  decease,  shall  be  deducted  from  the  share  of  my  said  son  P  J  Breach 
of  my  said  residuary  estate,  but  that  no  interest  due  or  to  become  due'  in  respect  of 
either  of  the  said  principal  sums  shall  be  demanded  from  or  paid  bv  him  mv  said  son  • 
And  whereas,  upon  the  marriage  of  my  said  son-in-law,  Charles  Williams,  with  my  said 
daughter,  Susan  Elizabeth,  I  gave  and  paid  to  the  said  Charles  Williams  the  sum  of 
ilOOO  as  a  marriage  portion  with  my  said  daughter:  and  my  said  son-in-law  is  also 

l"-^u^>r      V.  ^'^  ""^  '°  ^^^  ^""^  °^  ^-^^'  1'-  ^'^-  upon  bis"bond  bearing  date  the 

2oth  March  1832,  and  also  in  the  further  sum  of  £1500  on  his  bond  bearing  date  the 
20th  day  of  December  183-1 :  ^ow  I  do  hereby  declare  and  direct  that  the  said  sum 
of  £1000  so  paid  to  the  said  C.  Williams  as  a  marriage  portion,  and  also  the  said  two 
several  sums  of  £2256,  Is.  3d.  and  £1500,  with  any  interest  that  may  be  due  or  become 
due  on  the  said  sum  of  £1500,  but  exclusive  of  any  interest  [568]  (which  shall  not 
be  demanded  from  or  paid  by  the  said  C.  Williams)  on  the  said  sums  of  £1000  and 
£2256,  Is.  3d.,  or  either  of  them,  or  so  much  thereof  respectively  as  shall  be  owing 
to  me  at  the  time  of  my  decease,  shall  be  taken  or  allowed  in  account,  as  part  of  the  share 
of  his  wife  (my  said  daughter,  Susan  Elizabeth)  of  my  said  residuary  estate :  and  in 
case  the  balance  shall  appear  to  be  against  the  said  Charles  Williams  and  Susan 
Elizabeth,  his  wife,  then  I  request  and  direct  my  trustees  and  executors  to  refrain  from 
putting  in  force  the  aforesaid  bonds  or  either  of  them  against  the  said  C.  JVilUams,  and  also 
to  refrain  from  calling  for  or  enforcing  immediate  payment  of  all  or  any  part  of  such 
balance,  but  to  require  and  take  from  the  said  C.  Williams  such  security,  real  or 
personal,  for  the  payment  thereof,  with  lawful  interest,  by  instalments,  at  such  periods 
and  in  such  manner  as  my  said  executors  in  their  discretion  shall  think  fit;  but, 
nevertheless,  upon  the  terms  that  the  said  C.  Williams,  his  executors  or  administrators^ 
do  and  shall  secure  and  assure  the  payment  of  the  interest  of  such  balance,  by  equal 
half-yearly  payments,  upon  the  trusts  and  for  the  purposes  of  this  my  will." 

Susan  Elizabeth  Williams  died  in  September  1836.  The  testator  died  in 
February  1841. 

The  bill  was  filed  by  the  executors  and  trustees  of  the  will  against  C.  Williams 
and  his  children  by  his  late  wife,  and  against  Philip  James  Breach,  to  have  the  trusts 
of  the  will  performed  and  the  rights  and  interests  of  the  parties  to  and  in  the  testator's 
residuary  estate  ascertained  and  declared  by  the  Court.  It  stated  that  Philip  James 
Breach  and  Charles  Williams  were  indebted  to  the  testator,  at  his  death,  in  the 
principal  [569]  sums  in  which  they  were  stated,  in  his  will,  to  be  indebted  to  him, 
together  with  a  considerable  arrear  of  interest  thereon  :  that,  so  far  as  the  testator's 
liabilities  had  come  to  the  knowledge  of  the  Plaintiffs,  his  assets  were  sufficient  to 
discharge  all  such  liabilities  and  to  provide  for  the  pecuniary  legacies  given  by  his 
will ;  and,  so  far  as  the  Plaintiffs  had  been  able  to  ascertain  the  same,  the  aggregate 
of  the  debts  in  the  will  stated  to  be  owing  from  Charles  Williams  to  the  testator  did 
not  exceed  the  share  to  which,  Im/l  Susan  Elizabeth  fFilliams  survived  the  testator,  she 
would  have  been  entitled  in  the  testator's  residuary  estate,  treating  such  debts  as  part 
of  his  residuary  estate :  that  Charles  Williams  claimed  to  treat  the  prov-ision  in  the 
will  touching  the  debts  or  aggregate  of  debts  therein  stated  to  be  owing  from  him  to 
the  testator  as  amounting  to  a  legacy  or  a  release  to  himself  thereof ,  and  to  remain  unaffected 
accordingly  by  the  death  of  his  u-ife ;  and  that,  under  such  circumstances,  he  insisted  on 
a  right  to  retain  such  debts  and  to  be  protected  from  all  proceedings  for  recovery  of 
the  same ;  and  that  he  further  alleged  that  he  was  in  insolvent  circumstances  and 
wholly  unable  to  pay  such  debts  or  to  give  any  security  for  the  same :  while  Philip 
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James  Breach  and  the  children  of  Susan  Elizabeth  Williams  alleged  the  provision 
insisted  on  by  C.  Williams  to  amount  only  to  a  legacy,  to  his  wife,  of  the  debt  owing 
from  him  to  the  testator  as  in  the  will  mentimed,  and  that  the  savie  having  lapsed  hy  her  death, 
had  become  undisposed  of  and  distributable  amongst  the  testator's  next  of  kin,  that 
is  to  say,  amongst  the  children  of  Susan  Elizabeth  Williams  as  representing  their  late 
mother,  and  Philip  James  Breach.(l) 

[570]  The  cause  now  came  on  to  be  heard. 

Mr.  Wakefield  and  Mr.  Goodeve,  for  the  Plaintiffs,  the  executors  and  trustees  of 

the  will.  ,„        ,     .     ,  ,. 

Mr.  Bethell  and  Mr.  Romilly,  for  Charles  Williams.  We  submit  that,  accordmg 
to  the  true  construction  of  the  will,  our  client  is,  as  between  himself  and  the  testator's 
estate,  formally  released  from  the  debts  of  £2256,  Is.  3d.  and  £1500. 

The  testator's  object  was  that  his  son  and  his  daughter  should  share  his  bounty 
equally ;  and,  in  order  to  effect  that  object,  he  has  directed  that  the  sums  which  he 
had  advanced  and  lent  to  his  son  and  to  his  son-in-law  should  be  treated,  in  the 
division  that  was  to  be  made  of  his  property  between  his  son  and  his  daughter,  not 
as  debts  due  to  his  estate,  but  as  items  of  account.  The  personal  liabilities  of  the 
son  and  son-in-law  are  entirely  put  an  end  to,  and  the  sums  advanced  and  lent  to 
them  by  the  testator  cease  to  bear  the  character  of  debts,  and  are  to  be  regarded  only 
for  the  purposes  of  the  account  between  the  son  and  the  daughter.  The  [571]  testator 
has,  in  express  terms,  released  the  interest  of  the  debts  ;  and  we  submit  that  he  has 
released  the  principal  also.  If  the  daughter  had  survived  the  testator,  she  could  not 
have  been  treated  as  a  creditor  of  her  husband.  A  release  by  him,  for  her  share  of 
the  residue  exclusive  of  the  debts,  would  have  been  a  good  discharge  to  the  executors. 

The  next  question  is  whether  the  death  of  the  daughter  in  the  testator's  lifetime 
prevents  the  will  from  operating  as  a  release  of  the  sums  advanced  and  lent  to  her 
husband.  We  contend  that  the  operation  of  the  will,  so  far  as  those  sums  are  con- 
cerned, is  not  at  all  affected  by  that  event. 

Where  a  testator,  by  his  will,  releases  a  debtor  to  his  estate  from  the  debt,  the 
debtor  is  a  legatee  of  the  debt.  Though  the  daughter  died  in  the  testator's  lifetime, 
her  husband  is  still  alive ;  why  then  is  he  not  entitled  to  claim  the  legacy  left  to  him 
in  the  shape  of  a  release  of  debts?  If  a  testator  gives  a  legacy  of  £100  to  A.  B.,  and 
directs  it  to  be  paid  out  of  a  larger  legacy  given  to  C.  D. ;  A.  B.  will  not  lose  his 
legacy  if  C.  D.  dies  in  the  testator's  lifetime.  So  also,  where  a  testator  bequeaths  the 
residue  of  his  estate  to  his  two  children,  and  directs  one  of  them  to  release  a  debt  due 
to  him  from  A.  B.,  but  to  give  credit  for  it  in  account;  the  death  of  that  child  in  the 
testator's  lifetime  does  not  prevent  the  release  of  the  debt  from  having  its  intended 
effect.  If  the  testator's  son  had  died  shortly  before  the  testator,  it  could  not  have 
been  contended  that  his  estate  was  liable  to  pay  the  sums  which  he  had  received  from 
his  father.  Neither  can  it  be  contended  that,  because  the  daughter  died  in  the  testator's 
lifetime,  her  husband  still  [572]  remains  a  debtor  to  the  testator's  estate.  What  the 
testator  meant  was  that  neither  his  son  nor  his  son  in-law  should  be  required  to  pay 
the  sums  which  he  had  advanced  them ;  but  that  the  son  should  consider  what  had 
been  advanced  to  him,  as  part  of  his  share  of  the  residue ;  and  that  the  daughter 
should  consider  what  had  been  advanced  to  her  husband  as  part  of  her  share  of  the 
residue. 

In  Hills  V.  Wirley  (2  Atk.  605)  the  testatrix  directed  certain  annuities  to  be  paid 
by  a  person  to  whom  she  had  given  certain  household  goods  on  the  condition  of  mak- 

(1)  The  principal  question  that  arose  in  the  suit  was  thus  shortly  and  clearly 
stated  in  a  case  which  the  Plaintiffs  laid  before  an  eminent  counsel :  "Whether  the 
whole  share  of  the  residue  bequeathed  to  Mrs.  Williams  is  altogether  lapsed  and 
undisposed  of ;  or  whether  any  and  which  of  the  sums  mentioned  in  the  will  as  having 
been  given,  paid  or  advanced  to  Mr.  Williams,  can  be  considered  as  bequeathed  to 
him."  The  following  answer  was  given  to  that  question  :  "  I  am  of  opinion  that  the 
whole  share  of  the  residue  bequeathed  to  Mrs.  Williams  is  not  altogether  lapsed  and 
undisposed  of;  but  that  the  deductions  directed  to  be  made  from  that  share,  in 
respect  of  the  sums  given,  paid  and  advanced  to  Mr.  Williams,  take  effect ;  and  there 
is  an  intestacy  as  to  the  balance  only,  after  taking  into  account  those  deductions." 
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ing  those  payments.  The  gift  of  the  household  goods  failed,  because  the  testatrix 
had  described  them  as  being  comprised  in  a  schedule  annexed  to  her  will ;  but  no 
schedule  was  annexed  to  it.  Lord  Hardwicke,  however,  said :  "  One  thine'  is  very 
plain  :  that  the  testator  (testatrix)  intended  her  legatees  should  have  the  iTnnuities  ; 
and,  therefore,  if  there  is  any  room  to  assist  them,  the  Court  will  do  it,  notwithstand- 
ing the  accident  that  happened  of  the  testatrix's  annexing  no  schedule  of  the  house- 
hold goods.  .  .  .  The  essential  rule  in  all  these  cases  is  that,  as  long  as  the  fund 
itself  exists  upon  which  the  legacy  is  charged,  though  it  devolves  either°upon  the  heir 
or  executor,  yet  they  take  it  subject  to  the  charge.""  In  Oke  v.  Heath  (1  Vez.  135)  a 
lady  had  power  to  appoint  £4000  to  any  of  her  kin  ;  and,  in  default  of  appointment, 
that  sum  was  to  go  amongst  her  next  of  kin  according  to  the  Statute  of  Distributions! 
By  her  will  she  appointed  the  money  to  her  nephew,  and,  in  consideration  thereof, 
he  was  to  pay  his  mother  an  annuity  for  her  life,  and  to  give  a  bond  for  securing  the 
payment  of  it.  The  nephew  died  [573]  in  the  testatrix's  lifetime  :  Lord  Hardwicke, 
however,  held  that  the  annuity  was,  nevertheless,  a  subsisting  legacy,  and  was  payable 
out  of  the  testatrix's  estate.  Elliot  v.  Davenport  (1  P.  W.  83)  shews  that  where,  as  in 
this  case,  the  release  is  independent  of  the  gift,  the  release  takes  effect  though  the 
gift  fails. 

Mr.  Stuart  and  Mr.  F.  Bayley,  for  the  children  of  the  testator's  daughter.  lu 
order  to  bring  this  case  within  the  principle  of  Elliot  v.  Davenport,  the  counsel  for  the 
son-in-law  ought  to  have  shewn  that  the  will  contains  an  absolute  release  of  the  debt. 
But  this  will  not  only  does  not  shew  any  intention  on  the  part  of  the  testator  to 
release  the  debts  in  all  events,  but  it  shews  an  intention  to  keep  them  alive.  The 
son-in-law  was  no  object  of  the  testator's  bounty  beyond  the  interest  of  one  of  the 
debts  which  he  owed  to  the  testator :  and,  supposing  that  the  testator  did  intend  that 
the  debts  due  from  his  son-in-law  should  be  lost  to  his  daughter,  it  by  no  means 
follows  that  his  next  of  kin  are  to  bear  the  loss.  The  testator  might  have  considered 
that  the  daughter  had  benefitted  by  the  advances  made  to  her  husband :  and  we 
submit  that  the  effect  of  the  will,  so  far  as  it  relates  to  the  son-in-law  and  the  daughter, 
is  to  give  to  the  daughter  a  legacy  of  so  much  as  one  moiety  of  the  residue  should 
exceed  the  debts  due  from  her  husband. 

Mr.  John  Baily,  for  the  testator's  son,  who,  as  one  of  the  testator's  next  of  kin, 
was  in  the  same  interest  as  Mrs.  Williams's  children,  relied  on  Elliot  v.  Davenport  as 
an  authority  in  his  favour ;  because  in  this  case  as  in  [574]  that,  the  release  was 
connected  with  and  dependent  on  the  gift ;  and,  the  gift  having  failed,  the  release 
failed  with  it. 

The  V ice-Chancellor  [Sir  L.  Shadwellj.  Although  it  is  perfectly  true  that  the 
primary  object  of  the  testator  was  an  equal  division  of  the  residue  of  his  personal 
estate  between  his  son  and  his  daughter,  yet  it  appears  to  me  impossible  not  to  see 
that  he  did  intend  a  certain  benefit  to  his  son-in-law ;  and  that  benefit  was  to  be  had 
in  this  manner.  The  will  contains  a  recital  of  a  certain  quantity  of  debt  due  from  the 
son,  which,  to  a  certain  extent,  the  son  is  released  from.  That  is  not  very  material. 
I  am  not  bound  to  consider,  as  regards  the  son,  what  was  the  effect  of  that.  But 
then,  with  respect  to  the  son-in-law,  the  will  recites  that  the  testator  had  paid  to  him 
iElOOO  on  his  marriage,  and  that  the  son-in-law  was  indebted  to  the  testator  in  two 
other  sums,  the  amount  of  which  is  stated  on  his  bonds.  Then  the  testator  directs 
that  those  three  sums  "  shall  be  taken  or  allowed  in  account  as  part  of  the  share  of 
his  wife  of  my  residuary  estate ;  and,  in  case  the  balance  shall  appear  to  be  against 
the  said  Charles  Williams  and  Susan  Elizabeth,  his  wife,  then  I  request  and  direct 
my  trustees  and  executors  to  refrain  from  putting  in  force  the  aforesaid  bonds,  or 
either  of  them."  By  which  I  understand  he  means  that  an  equation  shall  be  struck 
between,  on  one  side,  the  quantity  of  debt  due  from  the  son ;  and,  on  the  other,  that 
sum  which  would  be  composed  of  the  £1000  advanced  upon  the  marriage  of  the 
son-in-law,  and  of  the  other  two  sums  which  were  due  from  the  son-in-law  on  his 
bonds ;  and  that,  when  the  equation  is  made,  the  trustees  shall  no  longer  put  in  force 
the  aforesaid  bonds.  It  is  quite  plain  that  the  testator  was  perfectly  [575]  aware  of 
what  he  was  about :  he  says,  "  they  shall  no  longer  put  in  force  the  aforesaid  bonds, 
or  either  of  them,  against  the  .said  Charles  Williams  ; "  which  is  a  direction,  in  effect, 
that  he  shall  be  released  from  the  bonds.     Shortly  afterwards,  the  testator  directs  the 
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trustees  and  executors  "  to  refrain  from  calling  for  or  enforcing  immediate  payment 
of  all  or  any  part  of  such  balance ;  but  to  require  and  take  from  the  said  Charles 
Williams  such  security,  real  or  personal,  for  the  payment  thereof,  with  lawful  interest, 
by  instalments,  at  such  periods  and  in  such  manner  as  my  executors  in  their  discretion 
shall  think  fit."  The  will,  therefore,  directly  operates  to  change  the  whole  nature  of 
the  debt  which  was  due  from  Charles  Williams,  the  son-in-law,  to  the  testator :  for 
the  operation  will  be,  first  of  all,  to  determine  what  it  is  that  shall  ultimately  be 
payable  by  him ;  and  next,  to  declare  that  the  bonds  which  he  had  given  shall  not  be 
enforced  at  all ;  and,  thirdly,  that  for  that  amount  which,  upon  the  striking  of  the 
balance,  shall  be  determined  to  be  due,  such  security  shall  be  given,  real  or  personal, 
as  the  executors  may  determine  upon ;  which  they  could  not  have  done  without  the 
direction  of  the  testator.  Therefore  my  opinion  is  that  the  death  of  the  testator's 
daughter  has  made  no  difference  with  respect  to  that  part  of  the  transaction. 

July  11.  The  cause  was  placed  in  the  paper  on  this  day,  in  order  that  the  minutes 
of  the  decree,  which  the  parties  had  not  been  able  to  agree  upon  amongst  themselves, 
might  be  settled ;  and,  after  some  discussion,  they  were  arranged  as  follows  : — 

Declare  that  John  Breach,  the  testator,  has,  by  his  will,  released  the  Defendant, 
Charles  Williams,  from  all  [576]  interest  which  may  have  accrued  due  on  the  sum  of 
£2256,  Is.  3d.  in  the  pleadings  mentioned  :  and  declare  that  the  testator  has  also 
released  the  Defendant,  C.  Williams,  from  all  sums  due  to  him  at  the  time  of  his 
death  in  respect  of  the  sums  of  £2256,  Is.  3d.  and  £1500  in  the  will  mentioned, 
provided  those  sums,  together  with  interest  on  the  last-mentioned  sum  up  to  the  day 
of  the  death  of  the  testator,  and  together  with  the  sum  of  £1000  advanced  by  the 
testator  on  the  marriage  of  the  said  Defendant,  shall  not  exceed,  and  to  such  extent 
only  as  the  same  shall  not  exceed  the  half  part  of  the  residue  of  the  estate  of  the 
testator,  to  be  calculated  as  hereinafter  is  directed  :  and  let  it  be  referred  to  the  Master 
to  inquire  and  state  who  were  the  next  of  kin  of  the  testator  at  the  time  of  his  death  ; 
and,  in  case  the  Master  shall  find  that  all  such  next  of  kin  are  parties  to  this  suit,  let 
the  Master  take  an  account  of  the  personal  estate  and  effects  of  the  testator  come  to 
the  hands  of  the  Plaintiffs,  his  executors,  they  submitting  to  account,  or  to  the  hands 
of  any  other  person  or  persons,  &c.,  &c. :  and  let  the  Master  take  an  account  of  the 
testator's  debts,  funeral  and  testamentary  expenses  and  legacies,  and  compute  interest 
on  his  debts  and  legacies,  &c.  :  and  the  Master  is  to  cause  advertisements  to  be 
published  for  creditors,  &c. :  and  let  the  Master  inquire  and  state  what  was  due  to 
the  testator  at  the  time  of  his  death,  in  respect  of  the  sums  of  £500  and  £306,  Is.  3d. 
from  the  Defendant,  Philip  James  Breach  :  and  let  the  Master  also  ascertain  what 
was  due  to  the  testator  at  the  time  of  his  decease,  in  respect  of  the  sums  of 
£2256,  Is.  3d.  and  £1500  :  and  let  the  Master  ascertain  the  clear  residue  of  the 
testator's  estate  after  payment  of  his  debts,  &c. :  and  let  the  Master  include  in  his 
account  of  the  testator's  residuary  personal  estate  the  sums  of  £500  and  £306,  Is.  3d., 
[577]  and  also  the  sums  of  £1000,  £2256,  Is.  3d.  and  £1500,  with  the  interest  which  the 
Master  shall  find  to  have  been  at  the  time  of  the  death  of  the  testator  due  thereon  :  and 
let  the  Master  divide  such  clear  residue  into  two  equal  half  parts  ;  and  declare  that  the 
Defendant,  Philip  James  Breach,  is  entitled  to  one  of  such  half  parts,  after  deducting 
therefrom  what  may  be  so  found  due  in  respect  of  the  sums  of  £500  and  £306,  Is.  3d.  : 
and  declare  that  in  case  the  sum  to  be  found  due  from  the  Defendant,  Charles  Williams, 
as  aforesaid,  shall  exceed  the  half  part  of  such  residuary  estate  so  to  be  calculated  and 
ascertained  as  aforesaid,  then  the  Defendant,  Philip  James  Breach,  is  entitled  to  so 
much  as  the  sum  to  be  found  due  from  Charles  Williams  shall  exceed  the  half  part  of 
such  residuary  estate  so  to  be  calculated  and  ascertained  as  aforesaid  ;  and  if  the 
amount  to  be  found  due  from  the  Defendant,  Charles  Williams,  shall  fall  short  of  the 
half  part  of  the  residue  so  to  be  ascertained  and  calculated  as  aforesaid,  then  declare 
that  the  next  of  kin  of  the  testator  at  the  time  of  his  decease  are  entitled  to  so  much 
of  the  half  part  of  the  residue,  so  to  be  calculated  and  ascertained  as  aforesaid,  as  shall 
exceed  the  amount  to  be  found  due  from  the  Defendant,  Charles  Williams,  as  aforesaid  : 
and  for  the  better  taking  of  such  accounts,  &c. 
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[578]     Campbell  v.  Andrews.(I)    April  28,  1842. 
Plaintiff.     Practice. 

PlaintifiFs  filed  a  supplementel  bill,  for  the  purpose  of  bringing  before  the  Court  the 

assignees  of  a  Defendant  who  had  become  bankrupt. 
The  Plaintiffs  were  fully  described  in  the  original  bill,  but  in  the  supplemental  bill 

their  places  of  residence  were  omitted.     Held,  on  motion,  that  they  must  give 

security  for  costs. 

This  was  a  supplemental  suit,  for  the  purpose  of  bringing  before  the  Court  the 
assignees  of  a  Defendant  to  the  original  bill,  who  became  bankrupt  pending  the  suit. 
The  Plaintiifs  were,  in  fact,  the  same  persons  as  were  Plaintitfs  in  the  original  suit : 
but  in  the  supplemental  bill  they  were  not  described  except  by  their  names ;  and, 
on  that  account, 

Mr.  Bethell  and  Mr.  ^Yebster,  for  the  assignees,  now  moved  before  answer,  either 
that  the  supplemental  bill  might  be  taken  off  the  file  with  costs ;  or  that  all  proceed- 
ings might  be  stayed  until  the  Plaintiffs  should  have  either  given  security  for  costs, 
or  amended  the  supplemental  bill  by  inserting  their  places  of  residence.  They  said 
that  the  bill  was  an  original  one  as  against  the  assignees,  and  that  they  were  not 
bound  to  look  out  of  it  for  the  description  of  the  parties  who  were  suing  them. 

Mr.  K.  Parker  and  Mr.  Grove  said  that  the  origiual  bill  contained  a  full 
description  of  the  Plaintiffs,  and  that,  if  there  was  anything  in  the  objection,  it  ought 
to  have  been  taken  by  demurrer  and  not  by  motion. 

The  V ice-Chan- cellok  [Sir  L.  Shadwell]  said  that,  for  anything  that  appeared 
to  the  contrary,  the  Plaintitfs  might  have  changed  their  places  of  residence,  or  even 
be  out  of  the  jurisdiction ;  and  that  they  must  give  security  for  the  costs  of  the 
supplemental  suit,  and  all  proceedings  in  it  must  be  stayed  in  the  meantime ;  and 
also  that  they  must  pay  the  costs  of  the  motion. 


[579]     Martin  v.  Mabtin.    May  i,  1842. 

[S.  C.  11  L.  J.  Ch.  291  ;  6  Jur.  360.] 

fFill.     Construction.     Advowson.     Next  Presentation.     Intestacy. 

testator,  who  was  both  patron  and  incumbent  of  a  living,  devised  the  advowson 
and  all  his  other  real  estates,  and  also  his  personal  estate,  to  trustees  in  trust  to  pay 
the  rents,  dividends,  interest,  and  annual  income  of  his  real  estates,  until  they  should 
be  sold  as  thereinafter  directed,  and  also  of  his  personal  estate  to  his  sister,  until 
she  should  have  a  child,  and  immediately  after  her  having  a  child,  in  trust  to  stand 
seised  and  possessed  of  his  real  estates,  if  not  then  sold,  and  of  his  personal  estate 
and  the  rents,  dividends,  interest  and  annual  income  thereof,  in  trust  for  her 
children  or  child  who  should  attain  21,  their  heirs,  &c.  ;  and  if  she  should  have  no 
such  child,  then  in  trust  after  her  death,  for  the  trustees,  their  heirs,  &c.  The 
testator  then  directed  his  trustees  to  sell  the  advowson  and  his  other  real  estates, 
with  all  convenient  speed  after  his  death,  and  to  stand  possessed  of  the  proceeds 
upon  the  trusts  before  declared  of  his  personal  estate  :  and  he  empowered  his 
trustees  to  apply  the  rents,  dividends,  interest  and  annual  income  of  the  presump- 
tive shares  of  his  sister's  children,  of  his  real  estates  (if  not  then  sold),  and,  if  sold, 
then  of  the  money  arising  therefrom,  and  of  his  personal  estate,  for  their  mainten- 
ance during  their  minorities;  and  directed  that  the  surplus  rents,  dividends,  interest 
and  annual  income  should  be  invested  and  accumulated  for  the  benefit  of  the 
children  from  whose  shares  the  same  should  be  saved. 


(1)  Ex  relatione. 
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At  the  testator's  death,  his  sister  (who  was  his  heir)  had  three  infant  children  ;  and 
his  living  having  become  vacant  by  his  death,  the  question  was  whether  the 
children,  their  mother  or  the  trustees  were  entitled  to  present  to  it.  Held,  that  as 
the  presentation  to  a  living  does  not  produce  rents,  dividends,  interest  or  annual 
income,  the  dispositions  of  the  will  were  not  applicable  to  that  species  of  property, 
and,  consequently,  that  the  testator's  sister  was  entitled,  as  his  heir  at  law,  to 
present  to  the  living  on  the  existing  vacancy. 

The  Rev.  William  Marsden,  by  his  will  dated  the  18th  of  August  1840,  gave  his 
advowson  and  right  of  patronage  and  presentation  of  and  to  the  Rectory  of  Evering- 
ham  in  Yorkshire,  of  which  (as  he  mentioned)  he  was  incumbent,  with  the  rights, 
privi-[580]-leges,  and  appurtenances  belonging  thereto,  and  all  glebe  lands,  tithes, 
tenths,  oblations,  obventions,  fruits,  offerings,  dues,  duties,  emoluments  and  advan- 
tages whatsoever  to  the  said  advowson  belonging,  and  all  houses,  outhouses,  &c., 
whatsoever  to  the  said  advowson  belonging,  and  also  his  three  cottages  in  Chorley  in 
the  county  of  Lancaster,  and  his  close  of  land  in  the  parish  of  Kirkham  in  the  same 
county,  and  his  three  messuages  in  the  town  and  county  of  the  town  of  Nottingham, 
late  the  property  of  his  uncle,  William  Marsden,  Esquire,  and  all  other  his  real  estate, 
subject  nevertheless  to  an  annuity  of  £130,  and  to  another  annuity  of  £20,  then 
already  charged  upon  the  messuages  in  Nottingham  by  his  late  uncle,  and  also  his 
leasehold  messuage  and  premises  in  the  borough  of  Southwark,  and  all  his  Canal 
shares,  money,  securities  for  money,  goods,  chattels,  personal  estate  and  effects  what- 
soever and  wheresoever,  subject  to  the  payment  of  his  just  debts,  funeral  and 
testamentary  expenses  and  the  annuities  and  legacies  given  by  his  will,  unto  and  to 
the  use  of  his  friends  the  Rev.  John  Blew  and  the  Rev.  John  Grant  Lawford,  their 
heirs,  executors,  &c.,  upon  trust,  when  and  as  they,  in  their  discretion,  should  see 
proper  for  the  benefit  of  his  estate,  to  sell  and  convert  into  money  all  such  parts  of 
his  personal  estate  and  effects  as  should  not  consist  of  money  or  securities  for  money, 
and  to  call  in  such  parts  thereof  as  should  consist  of  monies  or  securities  for  money 
(except  mortgages),  and  thereupon,  with  all  convenient  speed,  to  place  out  and  invest 
the  monies  arising  by  such  sales  and  to  be  called  in  as  last  mentioned,  on  Government 
or  real  securities,  and  to  stand  seised  and  possessed  of  his  said  real  estates,  and  also  of 
his  said  personal  estate  and  effects,  and  the  securities  upon  which  the  same  should  be 
invested,  in  trust  to  receive  the  rents,  [581]  dividends  and  annual  income  of  his  said 
real  estates,  until  the  same  should  be  sold  as  thereinafter  contained,  and  also  of  his 
said  personal  estate,  and  thereout  to  pay  the  annuities  before  mentioned  and  certain 
other  annuities,  and  in  trust,  during  such  time  or  times  as  his  dear  sister  Charlotte, 
the  wife  of  William  John  Martin,  should  not  have  any  child  or  children  by  the  said 
William  John  Martin  actually  born  and  living,  to  pay  the  whole  of  the  said  rents, 
dividends,  interest  and  annual  income  of  his  said  real  estates  until  the  same  should  be 
sold  as  thereinafter  contained,  and  also  of  his  said  personal  estate,  subject  to  the  pay- 
ment thereout  of  the  before-mentioned  annuities,  to  his  said  sister  Charlotte  during 
her  life  for  her  separate  use  ;  and,  in  case  his  said  sister  should  have  a  child  or 
children  born  alive  by  the  said  William  John  Martin  as  aforesaid,  he  directed  that, 
from  and  immediately  after  the  birth  of  such  child  or  children,  his  trustees  should 
stand  seised  and  possessed  of  all  his  said  real  estates,  if  not  then  previously  sold,  and 
also  of  his  said  personal  estate  and  effects,  and  the  securities  upon  which  the  same 
might  be  invested,  and  the  future  and  accruing  rents,  dividends,  interest  and  annual 
income  thereof,  after  payment  thereout  of  the  aforesaid  annuities,  in  trust  for  all  and 
every  the  children  and  child  of  his  said  sister  by  the  said  W.  J.  Martin  who  should 
attain  the  age  of  21  years,  and  their  respective  heirs,  executors,  &c.,  to  be  divided 
between  them,  if  more  than  one,  in  equal  proportions,  and  if  his  said  sister  should  not 
have  any  children  or  child  who,  under  the  trusts  aforesaid,  should  become  entitled  to 
his  said  real  estates  if  unsold  as  aforesaid,  and  to  his  said  personal  estate  and  effects, 
and  the  securities  upon  which  the  same  should  be  invested,  then,  in  trust,  after  her 
decease  and  such  failure  of  her  issue  as  aforesaid,  to  divide,  convey  and  assign  all  his 
said  real  and  [582]  personal  estates,  and  the  rents,  dividends,  interest  and  annual 
produce  thereof,  subject  to  the  payment  thereout  of  the  aforesaid  annuities,  unto  and 
between  his  said  two  friends,  William  John  Blew  and  John  Grant  Lawford,  their 
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heirs,  executors,  &c.,  in  equal  shares,  as  tenants  in  common  :  provided  that  in  case 
his  said  sister  should  have  any  child  or  children  bv  her  said  husband  born  and  alive 
and   all   of   them  should  afterwards  die  in   her  lifetime   without   having   attained 
the  age  of  21  years,  then  and  so  often  as  the  same  might  happen,  the  right  of  his 
sister  to  the  income  of  his  said  real  and  personal  estates  should  revive  t^provided 
that  his  trustee  or  trustees  for  the  time  being  should  have  a  discretionary  power  either 
to  retain  or  at  any  time  or  times  to  sell  his  Canal  shares  when  and  as  they  and  he 
might  think  it  most  desirable  and  advantageous  for  his  personal  estate.     The  testator 
then  expressed  himself  as  follows  : — "  Provided  also,  and  it  is  my  further  will  and 
intention,  and  I  hereby  direct  that,  with  all  convenient  speed  after  my  decease,  as  to  my 
said  O'lrawson  of  the  rectory  of  the  parish  and  parish  church  of  Everingham  aforesaid,  and 
the  glebe  lands,  tithes,  tenths,  oblations,  obventions,  fruits,  offerings,  dues,  duties, 
emoluments  and  advantages,  and  the  houses,  outhouses,  &c.,  and  appurtenances  what- 
soever to  the  said  advowson  belonging  or  in  anywise  appertaining,  and  also  my  said 
cottages  situate  at  Chorley  aforesaid,  and  also  my  said  close  of  land  situate  at  Kirkham 
aforesaid,  and  also  all  other  my  said  real  estates  whatsoever  and  wheresoever  given  and 
devised  to  them  by  this  my  will,  and  also  my  said  leasehold  messuage  and  premises 
situate  in  the  borough  of  Southwark,  and  that  with  all  convenient  speed  after  the 
death  of  the  survivor  of  the  aforesaid  annuitants,  as  to  my  messuages  in  the  town 
of  Nottingham  aforesaid,  the  trustee  or  trustees  for  the  time  being  of  this  my  will 
[583]  shall  sell  awl  absolutely  dispose  of  all  and  singidar  my  said  real  estates  at  the  times  or 
perioils  last  mentioned,  freed  and  discharged  from  all  liability  in  respect  of  the  aforesaid 
annuities,  or  any  of  them,  as  the  case  may  be,  either  together  or  in  parcels,  by  public 
auction  or  private  contract,  with  full  power  to  buy  in  the  same  or  any  part  thereof  at 
any  public  auction,  and  also  to  rescind  or  vary  the  terms  of  any  contract  for  sale,  and 
afterwards  to  resell  the  same,  and  to  convey  and  assure  the  same,  when  sold,  unto  the 
purchaser  or  purchasers  thereof,  or  as  he  or  they  shall  direct.     And  my  will  further 
is  that  my  said  trustees  or  trustee  for  the  time  being  shall  lay  out  and  invest  the 
clear  amount  of  the  monies  which  shall  arise  from  such  sale  or  sales  as  aforesaid,  upon 
the  same  or  the  like  stocks,  funds  or  securities,  and  shall  stand  and  be  possessed  of 
and  interested  in  the  last-mentioned  monies,  stocks,  funds  and  securities,  and  the 
interest,  dividends  and  annual  income  thereof,  upon,  for,  under  and  subject  to  such 
and  the  same  trusts,  intents  and  purposes,  powers  and  provisions,  as  hereinbefore 
directed,  expressed  and  declared  with  regard  to  the  residue  of  my  said  personal  estate 
and  effects,  or  such  or  so  many  of  them  as  shall  be  then  subsisting  or  capable  of  taking 
effect :  provided  always,  and  I  hereby  further  will  and  declare  that  my  said  trustees  and 
trustee  for  the  time  being  shall  and  may,  if  they  and  he  shall  think  proper,  and  at  their 
or  his  discretion,  during  the  minority  of  any  child  or  children  of  my  said  sister,  pay 
or  apply  the  rents,  dividends,  interest  and  annual  income  of  the  presumptive  share  or 
shares  of  the  same  child  or  children,  of  and  in  my  said  real  estates,  if  not  then  sold  as 
hereinbefore  directed,  and  if  sold,  then  of  the  money  arising  therefrom,  and  also  of 
and  in  my  said  personal  estate  and  effects  under  the  trusts  aforesaid,  for  and  towards 
the  [584]  maintenance,  education  and  advancement  of  such  child  or  children,  and  that 
all  the  surplus  rents,  dividends,  interest  and  annual  income  which  shall  not  be  applied 
for  that  purpose  shall  be  invested  in  the  public  funds,  or  Government  or  real  securities, 
and  allowe'J  to  accumulate,  in  the  nature  of  compound  interest,  for  the  benefit  of  the 
child  or  children  from  whose  share  or  shares  the  same  shall  be  saved."     The  testator 
then  gave  certain  specific  and  pecuniary  legacies,  and  appointed  William  John  Blew 
and  John  Grant  Lawford  executors  of  his  will. 

The  testator  died  on  the  21st  of  December  1841,  leaving  his  sister,  Charlotte 
Martin,  his  heir  at  law.  She  had  three  infant  children  by  her  husband,  W.  J.  Martin, 
living  at  the  testator's  death. 

In  March  18-12  the  children  filed  a  bill  in  this  cause  against  their  father  and 
mother,  Messrs.  Blew  and  Lawford  and  the  annuitants  under  the  will,  praying,  amongst 
other  things,  that  the  trusts  of  the  will  might  be  performed  under  the  direction  of  the 
Court,  and  that  new  trustees  might  be  appointed  in  the  place  of  Blew  and  Lawford, 
they  having,  as  the  bill  alleged,  refused  to  act.  Shortly  afterwards,  and  before  any 
of  the  Defendants  had  put  in  their  answers,  the  Plaintiffs  presented  a  petition  in  the 
cause,  stating  that,  although  nearly  three  months  had  elapsed  since  the  testators 
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death  neither  Blew  nor  Lawford  had  proved  the  will,  nor  intermeddled  with  the 
testator's  estate ;  and  that  the  Petitioners  believed  that  they  intended  to  renounce  the 
probate  and  to  disclaim  the  trusts  of  the  will ;  that  the  testator,  at  his  death,  was 
both  patron  and  incumbent  of  the  Rectory  of  Everingham,  and  that  the  church  had 
been  vacant  ever  since  his  death,  and  no  steps  had  been  [585]  taken  for  filing  it ; 
and  the  Petitioners  were  advised  that  it  was  doubtful  whether  the  preseuUtion  to  the 
rectory  did  not  belong  to  Charlotte  Martin  as  the  testator's  heir ;  and  they  submitted 
that  they  were  entitled  to  the  immediate  interference  of  the  Court  for  the  preservation 
of  the  testator's  property,  and  that  all  necessary  directions  ought  to  be  given  for  the 
presentation  of  a  fit  person  to  the  church,  in  order  that,  when  it  should  be  full,  the 
advowson  might  be  sold  according  to  the  directions  of  the  will.  The  petition  prayed 
that  it  might  be  declared  to  whom  the  presentation  to  the  church,  on  the  then  existing 
vacancy,  belonged ;  or  that  it  might  be  referred  to  the  Master  to  approve  of  some  fit 
person  to  be  appointed  to  the  church,  and  also  to  appoint  a  receiver  of  the  testator's 
real  and  personal  estates. 

Mr.  Bethell  and  Mr.  Ellison,  for  the  Petitioners,  said  that  their  clients  were 
beneficially  interested  in  the  advowson  of  the  rectory,  and  that  the  right  of  presentation 
followed  the  right  to  the  advowson ;  and,  consequently,  the  Petitioners  were  entitled 
to  present  on  the  existing  vacancy  :  that  the  heir  at  law  could  not  be  entitled  to 
present;  for  the  testator's  intention  was  that  the  advowson  should  be  sold  to  the  best 
advantage  ;  and  the  heir  might  select  a  very  young  life,  and  thereby  greatly  prejudice 
the  sale :  that,  if  the  trustees  were  the  parties  to  present,  the  Court  would  control 
them  in  the  exercise  of  their  power,  and  would  take  care  that  they  exercised  it  in  a 
manner  most  beneficial  to  the  Petitioners.  Sherrard  v.  Lord  Harborough  (Amb.  165), 
Hawkins  v.  Chappel  (1  Atk.  621),  Holt  v.  The  Bishop  of  JFinton  (2  Salk.  260),  Hill  v. 
The  Bishop  of  London  (1  Atk.  618). 

[586]  The  Vice-Chanckllor.  In  Hawkins  v.  Chappel  the  whole  beneficial  interest 
was  devised  ;  the  gift  was  not  contingent.  In  the  present  ease  the  disposition  of  the 
beneficial  interest  is  executory. 

Mr.  G.  Richards  and  Mr.  Hardy,  for  the  trustees.  The  testator  was,  as  he 
mentions  in  his  will,  the  incumbent  of  the  rectory ;  and  he  must  have  known  that 
the  living  would  become  vacant  at  his  death,  and  that  the  advowson  could  not  be 
sold  until  the  vacancy  was  filled  up.  So  that  the  right  of  presenting  to  the  living 
on  his  death  is  necessarily  an  incident  to  the  sale ;  and,  as  such,  it  belongs  to  the 
trustees  by  whom  the  advowson  is  to  be  sold.  Besides,  the  interests  of  the  children 
are  contingent ;  and,  if  none  of  them  attain  21,  the  trustees  will  take  beneficially 
under  the  will.  Again,  the  testator,  in  the  provision  which  he  makes  for  the  children 
of  his  sister,  uses  the  words  rents,  interest  and  dividends ;  but  none  of  those  terms  are 
applicable  to  the  next  presentation  to  a  living,  for  it  produces  no  income  whatever. 

The  heir  cannot  be  entitled  to  present ;  for,  if  she  were  allowed  to  do  so,  she 
might  deteriorate  the  value  of  the  advowson  by  presenting  a  clerk  who,  only  shortly 
before,  had  taken  holy  orders.     {Seymour  v.  Bennct,  2  Atk.  482.) 

Mr.  Goulburn,  for  Mr.  and  Mrs.  Martin,  the  latter  of  whom  was  the  testator's  heir. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  I  do  not  want  to  hear  the  counsel  for 
the  heir  at  law.     This  seems  to  me  to  be  a  very  simple  question. 

[587]  The  trusts  of  the  will  are  in  the  nature  of  executory  devises ;  because  the 
objects  of  those  trusts  are  such  of  the  children  of  the  testator's  sister  who  should 
attain  21  :  and,  in  case  the  sister  should  have  no  child  who  should  attain  that  age, 
then  the  trustees  themselves  are  the  objects  of  the  trust.  Consequently,  as  the 
sister  had  children  at  the  death  of  the  testator,  those  children  are  executory  devisees 
of  the  trust.  Then  there  is  a  direction  that  the  trustees  should  sell  the  advowson  : 
but  they  have  not  sold  it ;  and,  by  the  death  of  the  testator,  the  church  has  become 
vacant.  Then  there  is  a  direction  that,  during  the  minorities  of  the  children,  the 
trustees  should  apply  the  rents,  dividends,  interest  and  annual  income  of  their  pre- 
sumptive shares  for  their  maintenance,  education  and  advancement:  and,  after  that, 
there  is  a  direction  that  all  the  surplus  rents,  dividends,  interest  and  annual  income 
which  should  not  be  so  applied  should  be  invested  in  the  funds  and  accumulated. 

Now,  though  the  law  does  hold  a  presentation  to  a  living  to  be  a  beneficial 
interest,  yet  it  cannot  be  the  means  of  producing  an  income  either  for  the  mainten- 
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ance  of  children  or  for  the  purpose  of  forming  an  accumulating  fund.  Therefore  I 
think  that  no  beneficial  interest  in  the  presentation  now  in  question  is  given  to  the 
children  ;  but  it  is  like  any  other  thing  which  becomes  separated  from  the  rest  of  the 
•devise  ;  that  is,  it  has  descended  to  the  heir  at  law. 

Declare  that  the  testator's  heir  at  law  is  entitled  to  present  to  the  living  on  the 
existing  vacancy. 

[588]  Davenport  v.  Coltman.  May  4,  6,  7,  1842. 

[S.  C.  11  L.  J.  Ch.  262 ;  6  Jur.  381 ;  and  at  law,  9  Mee.  &  W.  481 ; 
11  L.  J.  Ex.  114.] 

Will.     Construction.     Intestacy.     Implication.     Case  sent  to  Law.     Conversion. 

Testator  being  seised  in  fee  of  a  house  in  the  town  of  C,  and  of  estates  in  the  counties 
of  H.  and  L.,  gave  pecuniary  legacies  to  his  two  sons  (one  of  whom  was  his  heir), 
and  also  to  his  two  daughters,  M.  and  C.  He  then  gave  to  his  wife,  for  her  life, 
the  possession  of  his  house,  together  with  the  use  of  his  plate,  furniture,  &c.,  and 
the  interest  of  his  stock  in  the  funds,  during  her  life,  "  save  and  except  the  clauses 
in  favour  of  my  daughters,  as  already  mentioned ;  at  her  decease  it  is  my  will  and 
pleasure  that  M.  and  C.  shall  divide  apially  between  them,  as  residuary  legatees,  whatever 
I  may  die  possessed  of,  except  what  w  alreoily  mentioned  in  favour  of  others."  Held,  that 
M.  and  C.  took  an  estate  in  fee  in  remainder  expectant  on  the  death  of  the 
testator's  widow,  in  the  house  in  C,  and  an  estate  in  fee,  commencing  on  the 
widow's  decease,  in  the  estates  in  H.  and  L. ;  and  that  the  widow  did  not  take  a  life 
interest  by  implication  in  those  estates,  but  that  the  heir  took  them  by  descent 
during  her  life. 

Testator,  amongst  other  bequests,  gave  a  freehold  house,  his  furniture  and  certain 
other  chattels,  to  his  wife  for  life,  and  willed  that,  at  her  death,  his  two  daughters 
should  divide  equally,  as  residuary  legatees,  whatever  he  might  die  possessed  of,  except 
what  was  already  mentioned  in  favour  of  others.  The  question  was  what  was  the  effect  of 
the  words  in  italics,  with  regard  to  certain  real  estates  of  the  testator,  which  were 
not  particularly  mentioned  in  his  will.  Held,  that  the  Court  ought  not,  in  order 
to  determine  that  question,  to  inquire  into  the  value  and  other  circumstances  of  the 
real  estates,  nor  ought  those  circumstances  to  be  stated  in  a  case  made  for  the 
opinion  of  a  Court  of  law  upon  the  question. 

Testator  devised  his  real  estates  to  trustees,  in  trust  to  sell,  and  to  pay  the  proceeds 
to  the  person  or  persons  who,  at  the  decease  of  S.  M.  and  M.  W.,  was  or  were 
their  heirs  or  co-heirs  at  law  respectively,  in  equal  moieties.  One  of  the  trustees 
was  the  testator's  heir ;  and  he  and  his  co-trustees  sold  part  of  the  estates  shortly 
-after  the  testator's  death.  The  heir  then  died ;  and,  after  his  death,  it  appeared 
that  the  persons  who  were  the  heirs  of  S.  M.  and  M.  W.  at  their  respective  deaths 
had  died  in  the  testator's  lifetime;  and,  consequently,  the  trusts  declared  in 
their  favour  failed.  Held,  that  the  testator's  real  estates  were  not  absolutely 
•converted  by  his  will  into  personalty,  but  only  for  the  purpose  expressed  therein, 
and  that  purpose  having  failed,  that  they  descended  to  his  heir.  Held,  also,  that 
the  proceeds  of  that  part  of  the  estate  which  had  been  sold  by  the  testator  s  heir 
and  his  co-trustees  was  sold  under  an  erroneous  impression  that  one  or  more  of  the 
intended  cestui  que  truMs  might  be  in  existence,  and,  consequently,  that  those  pro- 
ceeds also  must  be  considered  as  part  of  the  real  estates  of  the  heir. 

In  pursuance  of  the  decree  made  at  the  hearing  of  this  cause,  in  February  1841, 
the  following  case  was  sUted  for  the  opinion  of  the  Judges  of  the  Exchequer. 

George  Coltman  was,  at  the  time  of  making  his  will  hereinafter  mentioned  and 
thenceforth  continued  until  and  at  the  time  of  his  death,  seised  in  fee-simple  of  the 
house  in  Stanley  Place,  Chester,  in  his  will  mentioned,  and  also  of  a  certain  tenement 
in  the  county  of  Lincoln,  and  a  certain  other  tenement  in  the  county  of  Hertfoid 
■The  said  George  Coltman  being  so  seised  as  aforesaid,  and  being  also  possessed  of 
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certain  sums  of  money  in  the  £3  per  cent,  and  £4  per  cent.  Bank  annuities  and  of  an 
interest  in  the  leasehold  houses  at  Liverpool  in  the  will  mentioned,  and  of  the  other 
personal  estate  therein  also  mentioned,  duly  made  his  last  will  and  testament,  bearing 
date  the  "Gth  of  March  1828,  which  was  duly  executed  and  attested  as  by  law  was 
then  required  for  the  devise  of  real  estates,  and  which  was  in  the  words  and  figures 

following,  that  is  to  say : —  ,     ,      .  -j     ^  •     r>i,     ^  i 

"The  will  of  George  Coltman,  doctor  of  physic,  now  resident  in  Chester,  made  on 
the  26th  day  of  March,  in  [589]  the  year  1828  of  the  Christian  Era.  I  revoke  all 
former  wills  To  my  son,  Thomas  Coltman,  I  bequeath  my  gold  watch,  chain  and 
seals  my  carriages,  harness  and  horses,  and  cows,  market  cart  and  harness  for  the 
same'  also  whatever  is  considered  as  belonging  to  me  at  my  new  residence  in  Hagnaby 
Priory.  To  my  daughter,  Mary  Newbold,  I  bequeath  the  sum  of  £2oO  per  annum  ; 
and  in  case  of  her  death  and  without  issue,  the  same  sum  to  her  husband,  for  his 
natural  life,  and  afterwards  to  be  equally  divided  between  my  son,  George  Coltman, 
and  daughter,  Charlotte  Coltman.  To  my  daughter,  Charlotte  Coltman,  I  bequeath 
the  sum  of  £250  per  annum  ;  and  in  case  she  should  continue  unmarried  or  die 
without  issue,  the  same  shall  be  taken  possession  of  by  her  brother,  George  Coltman. 
To  my  son,  George  Coltman,  I  bequeath  the  sum  of  £3000,  which  he  is  not  to  receive 
till  after  the  death  of  his  mother,  and  likewise,  at  her  decease,  all  the  plate  which  I 
may  die  possessed  of,  but  at  my  decease  he  is  to  have,  immediately,  the  whole  of  my 
library  at  his  own  disposal.  That  my  wife,  Mary  Coltman,  may  be  left  in  as  com- 
fortable a  situation  as  possible,  I  bequeath  to  her,  for  her  natural  life,  the  possession 
of  my  house  in  Stanley  Place,  Chester,  together  with  the  use  of  the  plate,  china, 
linen  and  household  furniture,  and  all  the  joint  property  in  houses  in  Liverpool, 
and  likewise  of  interest  of  money,  as  often  as  due,  arising  from  the  three  and  four 
per  cents.,  and  to  have  and  to  hold  the  same  during  her  natural  life,  save  and  except 
the  clauses  in  favour  of  my  daughters,  as  already  mentioned.  At  her  decease  it  is  my 
will  and  pleas%ire  that  Mary  Newhold  and  Charlotte  Coltman  shall  divide  equally  between 
them,  as  residuary  legatees,  whatever  I  may  die  possessed  of,  except  what  is  already  mentioned  in 
favour  of  others.  I  give  and  bequeath  the  small  sum  of  £50  to  my  much-[590]-esteemed 
friend,  John  Eden,  Esq.,  attorney-at-law,  of  Liverpool.  To  Betty  Moffitt  I  give  and 
bequeath  the  sum  of  £18  per  annum  for  her  natural  life.  This  is  done  as  a  small 
token  of  friendship  for  her  long  and  important  services  in  my  family.  That  the 
intention  of  this  my  will  may  be  carried  into  execution,  I  appoint  my  wife  my 
executrix,  John  Eden,  Esq.,  and  my  son,  Thomas  Coltman,  executors.  As  for  the 
houses  in  Liverpool,  they  may  dispose  of  any  one  or  the  whole  of  them,  whenever 
the  same  may  be  thought  advisable  for  the  benefit  of  the  parties  concerned ;  but  the 
house  in  Chester  must  not  be  sold  as  long  as  my  wife  lives." 

The  said  testator,  George  Coltman,  died  on  the  3d  day  of  August  1828,  without 
having  in  any  manner  revoked  or  altered  his  said  will,  leaving  his  wife,  the  said  Mary 
Coltman,  and  also  the  four  children  named  in  his  said  will,  that  is  to  say,  Thomas 
Coltman,  who  was  his  eldest  son  and  heir  at  law,  George  Coltman,  Mary  Xewbold 
(since  deceased),  and  Charlotte  Coltman,  who  has  since  become  the  wife  of  John, 
Davenport  the  younger,  his  only  next  of  kin,  him  surviving. 

The  questions  for  the  opinion  of  the  Court  are : — 

First,  what  estate,  if  any,  did  the  said  Mary  Coltman,  the  wife  of  the  said  testator,. 
George  Coltman,  take  in  the  said  tenements  in  the  counties  of  Lincoln  and  Hertford 
under  the  will  of  the  said  testator  ; 

Secondly,  what  estate,  if  any,  did  the  said  Mary  Newbold  and  Charlotte  Daven- 
port, the  daughters  of  the  said  testator,  or  either  and  which  of  them,  take  in  the  said 
tenements  in  the  counties  of  Lincoln  and  Hertford  under  the  said  will  ;  and 

[591]  Thirdly,  what  estate,  if  any,  did  the  said  Mary  Newbold  and  Charlotte 
Davenport,  or  either  and  which  of  them,  take  in  the  said  house  or  tenement  in  Stanley 
Place,  Chester,  under  the  same  will  ? 

The  case  was  argued  in  Michaelmas  term  1841,  and  on  the  31st  of  January  1842 
the  Barons  of  the  Exchequer  certified. 

First,  that  Mary  Coltman,  the  wife  of  the  testator,  took  no  estate  in  the  tenements 
in  the  counties  of  Lincoln  and  Herts. 

Secondly,  that  Mary  Newbold  and  Charlotte  Davenport  took  an  estate,  as  tenants. 
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in  common  in  fee-simple,  in  the  tenements  in  Lincolnshire  and  Herts,  under  the  said 
will,  commencing  at  the  death  of  the  said  testator's  widow.(l) 

Thirdly,  that  the  said  Mary  Newbold  and  Charlotte  Davenport  took  an  estate  as 
tenants  in  common  in  fee-simple  in  the  Stanley  Place  house  in  remainder  expectant 
on  the  life-estate  of  the  widow.      (See  9  Mees.  &  Wels.  481.) 

[592]  The  cause  now  came  on  to  be  heard  on  the  equity  reserved. 

Mr.  Bethell  and  Mr.  Willcock,  for  the  Plaintiff,  the  testator's  daughter,  Charlotte 
Davenport,  supported  the  certificate.  They  cited  Huxtep  v.  Brooman  (1  Bro. 
C.  C.  437);  Hopewell  v.  Ackhnd  (1  Salk.  239);  Pitimn  v.  Stevens  (15  East,  505); 
Hyley  v.  Hijley  (3  Mod.  228) ;  Taniier  v.  Morse  (Ca.  temp.  Talb.  284) ;  Monk  v.  Mawdsley 
(ante,  vol.  i.  286);  Muiry  v.  fFyse  (2  Vern.  564);  Doe  v.  Tojield  (11  East,  246);  fFilc'e 
V.  mice  (7  Bing.  664) ;  Noel  v.  Hoy  (5  Madd.  38) ;  Barms  v.  Patch  (8  Ves.  604) ; 
Thomas  v.  Phelps  (4  Kuss.  348). 

Mr.  Koe,  for  Francis  George  Newbold,  the  heir  at  law  of  testator's  daughter, 
Mary  Xewbold,  also  supported  the  certificate ;  he  cited  Doe  v.  Lainclibury  (11  East,  290), 
and  Doe  v.  Langlaruls  (14  East,  370). 

Mr.  G.  Richards  and  Mr.  Lee,  for  Thomas  Coltman,  the  testator's  heir  at  law. 
The  testator's  Hertfordshire  and  Lincolnshire  estates  were  of  very  considerable  value ; 
and  it  is  but  reasonable  to  suppose  that  the  testator,  if  he  had  intended  to  dispose  of 
them,  would  have  mentioned  them  specifically.  He  has  left  nothing  to  his  heir  at  law 
€xcept  articles  of  trifling  value ;  and  the  fair  presumption  is  that  he  did  not  leave 
him  anything  more,  because  he  knew  that  the  law  would  provide  for  him.  The 
words,  "  whatever  I  may  die  possessed  of,"  are  not  only  general  and  inappropriate  to 
real  esUte,  but  shew  "[593]  that  the  testator  was  looking  at  what  he  might  be 
possessed  of  at  his  death  :  and,  however  liberally  those  words  may  be  construed,  they 
could  not,  as  the  law  stood  when  this  will  took  eftect,  have  been  held  to  include  real 
estate  which  the  testator  acquired  after  the  date  of  his  will.  The  case  principally 
relied  on  by  the  Barons  of  the  Exchequer  was  Huxtep  v.  Brooman.  There  the  words 
as  to  the  effect  of  which  the  Court  had  to  decide  were  "all  I  am  worth."  Those 
words  shewed  that  the  testator  intended  to  dispose  of  property  which  he  had  at  the 
time  when  he  made  his  will,  and,  accordingly,  they  were  held  to  include  real  estate : 
but  it  by  no  means  follows  that  the  Court  would  have  come  to  the  same  conclusion 
if  the  words  had  been  "all  I  may  be  worth  at  my  death,"  that  is,  if  they  had  been 
applicable,  as  they  are  in  this  case,  to  property  subsequently  acquired.  In  Barnes  v. 
Patch  the  words  were  totally  dissimilar  to  those  in  the  present  case  ;  they  were  "  the 
whole  residue  of  my  estate:"  and  it  clearly  appears  from  the  judgment  that  the 
Master  of  the  Rolls  came  to  the  conclusion  which  he  did  in  that  case,  because  the 
word  "  estate  "  was  used.  In  Pitman  v.  Stevens  the  testator  commenced  his  will  by 
expressing  an  intention  to  dispose  of  all  that  he  should  die  possessed  of,  real  and 
personal :  and,  in  the  very  next  sentence,  he  appointed  Captain  Preston  his  residuary 
legatee  and  executor;  and,  after  giving  certain  legacies,  he  recommended  Captain 
Preston  to  be  kind  to  his  brother-in-law  :  so  that  it  was  evident  that  he  contemplated, 
as  Lord  Ellenborough  savs  in  his  judgment,  that  Captain  Preston  would  have  all  his 
funds,  real  and  personal,  that  he  should  die  possessed  of  and  should  not  have  otherwise 
bequeathed.  In  Hyley  v.  Hyley  the  question  was  what  effect  ought  to  be  given  to  the 
word  "estate."  But  we  are  now  contending,  not  that  real  estate  will  not  [594]  pass 
by  the  word  "  estate,"  but  that  it  will  not  pass  by  the  words  "  whatever  I  may  die 
possessed  of."     In  Miirry  v.   Wyse  the  question  was  not  whether  real  estate  would 

(1)  The  opinion  of  the  Barons  of  the  Exchequer  seems  to  have  been  founded  upon 
the  comprehensive  effect  of  the  expression  "  whatever  I  may  die  possessed  of.  But 
was  not  the  effect  of  that  expression  limited  by  the  preceding  words  '  at  her  decease  ? 
Did  not  those  words  shew  that  the  testator  meant  that  his  daughters  should  divide 
between  them  what  he  had  given  to  his  wife  for  life,  and  nothing  more  ?  If  not,  why 
did  he  postpo.-e  the  division  until  the  death  of  his  wife?  It  will  appear,  from  he 
second  part  of  this  report,  commencing  at  page  610,  that  (^-b^teyer  might  be  the 
legal  effect  of  the  expression  above  referred  to)  the  testator  could  not  inteml  it  to  have 
the  effect  attributed  to  it;  inasmuch  as  he  did  not  know,  when  he  made  his  will,  that 
the  Lincolnshire  and  Herts  estates  were  his  property. 
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pass  by  the  words  used  (for,  as  to  that,  there  could  be  no  doubt) ;  but  what  quantity 
of  interest  passed:  and  all  that  that  case  decides  is  that,  by  the  words,  "all  the  rest 
and  residue  of  my  real  estate,"  a  fee-simple  will  pass.  The  case  of  Doe  v.  Tofield 
shews,  merely,  that  words  applicable  to-  personal  estate  will  pass  real  estate,  where 
it  clearly  appears  from  words  which  the  testator  subsequently  uses  that  he  is,  in  fact, 
disposing  of  real  estate.  That  case  shews  nothing  more  than  this  :  that  if  a  testator 
were  to  give  all  his  personal  estate  called  Blackacre,  situate  in  a  certain  parish, 
Blackacre  would  pass.  In  IVike  v.  Wike  the  decision  was  founded  on  the  introductoiy 
words  in  the  will :  "  As  touching  such  worldly  property  wherewith  it  hath  pleased  God 
to  bless  me  in  this  world,  I  give,  devise  and  dispose  of  the  same  in  the  following 
manner."  That  case,  indeed,  is  in  our  favour;  for  it  appears  from  the  judgment  of 
Tindal,  C.J.,  that,  unless  the  testator  had  by  the  preamble  to  his  will  disclosed  his 
intention  to  dispose  of  the  whole  of  his  property  of  every  kind,  that  learned  Judge 
would  not  have  held  that  real  estate  passed  by  the  words,  "  everything  else  I  may  die 
possessed  of."  In  Doe  v.  Lainchlmri/  a  testator  devised  all  the  residue  of  his  money, 
stock,  property  and  effects  of  what  nature  or  kind  soever :  and  it  was  held  that  the 
words  "  property  and  effects "  passed  real  as  well  as  personal  estate ;  because  it 
appeared  from  other  parts  of  his  will  that  the  testator  had  applied  those  words  to 
real  estate.  Indeed,  he  began  his  will  by  stating :  "  As  to  my  money  and  effects,  I 
dispose  thereof  as  follows : "  and  then  proceeded  to  dispose  of  parts  of  his  real  estates. 
That  case,  therefore,  resembles  Doe  v.  Tojielil,  and  is  totally  [595]  unlike  the  one 
which  we  are  now  discussing.  In  Doe  v.  Langlands  the  word  "property"  was  used, 
and  Lord  EUenborough,  C.J.,  held  that,  taking  the  whole  of  the  will  together,  that 
word  would  pass  real  estate.  The  same  observation  applies  to  Thomas  v.  Phelps  as  to 
JFilce  V.  JFilce,  namely,  that  the  preamble  to  the  will  shewed  an  intention,  on  the 
part  of  the  testator,  to  dispose  of  the  whole  of  his  property.  Moreover,  the  testator 
disposed  merely  of  what  he  then  was  possessed  of.  In  Mel  v.  Hoj/  the  word  on  which 
the  question  arose  was  "  property."  That  word  is  as  applicable  to  real  as  it  is  to 
personal  property ;  and  it  has  been  always  held  so  to  be,  unless  there  was  something 
in  the  prior  part  of  the  will  to  confine  it  to  personal  estate. 

In  the  present  case  there  is  no  introductory  clause,  as  there  was  in  some  of  the 
cases  which  have  been  cited  in  support  of  the  certificate,  nor  is  there  any  expression 
in  any  part  of  the  will  which  shews  that  the  daughters  were  intended  to  take  real 
estate.  The  words  "  shall  divide  equally  between  them "  are  not  applicable,  in 
common  parlance  at  least,  to  real  property,  nor  are  the  words  "  residuary  legatees." 
There  is  nothing  to  shew  that  the  testator  intended  his  daughters  to  take  anything 
but  personal  estate  under  the  residuary  bequest.  The  clause  "  except  what  is  already 
mentioned  in  favour  of  others  "  cannot  apply  to  the  Stanley  Place  house,  for,  in  the 
first  place,  it  had  been  already  mentioned,  and,  in  the  next  place,  it  would  have  been 
useless  to  accept  it ;  for  the  time  when  the  division  was  to  take  place  was  the  decease 
of  the  testator's  wife,  and  then  the  wife's  prior  interest  in  the  house  would  have 
expired.  All  that  the  testator  meant  to  include  in  the  exception  was  what  he  had 
before  bequeathed  to  his  sons.  If  then,  as  we  submit,  the  Stanley  Place  [596]  house 
was  not  included  in  the  exception,  the  ground  on  which  the  Barons  of  the  Exchequer 
arrived  at  the  conclusion  that  the  testator  intended  his  other  real  estates  to  pass  by 
his  will  wholly  fails.  Supposing,  however,  that  the  Stanley  Place  house  is  included 
in  the  exception,  it  by  no  means  follows  that  the  Hertfordshire  and  Lincolnshire 
estates  are  also  included  in  it.  Is  it  a  matter  of  no  importance  that  the  testator  has 
mentioned  one  estate,  but  has  taken  no  notice  of  the  rest  1  Besides,  it  must  be  borne 
in  mind  that  the  party  for  whom  we  appear  is  the  heir  at  law  of  the  testator :  and 
there  is  no  rule  of  law  which,  hitherto  at  least,  has  been  more  strictly  adhered  to  than 
that  which  prescribes  that  an  heir  shall  not  be  disinherited,  except  either  by  express 
words  or  necessary  implication.  Where  property  is  clai-.ed  by  a  devisee  on  the  one 
hand,  and  by  the  heir  on  the  other,  and  the  right  of  the  devisee  is  at  all  doubtful,  the 
heir  must  have  the  benefit  of  that  doubt.  The  Barons  of  the  Exchequer,  however, 
seem  to  have  considered  that  the  heir's  legal  right  was  not  at  all  to  be  regarded,  and 
that  he  might  be  disinherited  by  a  constructive  devise. 

The  following  cases  were  cited  by  Mr.  Richards  and  Mr.  Lee  in  support  of  their 
argument.      Doe  v.  Feud  (2  New  Rep.  214);  Wilkinson  v.  Merryland  (Cro.  Car.  447); 
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Shaw  V.  Bull  (12  Mod.  592);  Timewell  v.  Perkins  (2  Atk.  102);  Behb  v.  Penmjre  (11 
East,  160) ;  Henderson  v.  Farhridge  (1  Russ.  479) ;  Doe  v.  Rout  (7  Taunt.  79) :  Doe  v. 
Bring  (2  Mau.  &  Selw.  448) ;  Hogan  v.  /acfoon  (Cowp.  299) ;  Upton  v.  Lard  Ferrers  (.5 
Ves.  801). 

[597]  Mr.  Parker  and  Mr.  Mylne,  for  Mary  Coltman,  the  testator's  widow,  con- 
tended that  that  lady  took  an  estate  for  life,  by  implication,  in  the  Hertfordshire  and 
Lincolnshire  estates.     They  cited  Blackwell  v.  Bull  (1  Keen,  176). 

Mr.  K.  Parker  and  Mr.  Lonsdale,  for  the  Defendant  William  Walker. 
Mr.  Briggs,  for  another  Defendant. 

Mau  7.  The  Vice-Ch.\NCELLOR  [Sir  L.  Shadwell].  I  am  clearly  of  opinion  that 
the  judgment  of  the  Court  of  Exchequer  is  perfectly  right. 

I  am  glad  that  this  case  has  been  so  fully  discussed,  as  I  believe  that  most  of  the 
principles  of  law,  and  most  of  the  cases  that  could  be  cited  on  the  subject,  have  been 
quoted.  But  the  great  use  of  quoting  cases  when  the  question  is  what  is  the  meaning 
of  a  particular  will  is  that  you  may,  by  the  cases,  establish  some  rule  of  law  which 
may  have  been  doubtful,  or  shew  that  certain  words  have  received  a  given  meaning. 
Beyond  that,  it  does  not  appear  to  me  that,  generally  speaking,  the  citing  of  a  number 
of  cases  of  construction  upon  a  vast  variety  of  wills  made  by  different  persons  tends 
to  illustrate  the  particular  question  which  is  before  the  Court,  namely,  what  was  the 
meaning  of  the  testator  whose  will  is  under  consideration? 

I  am  quite  willing  to  admit  that  the  rule  of  law  is  that  the  heir  takes  whatever  is 
not  given  away.  About  that  there  is  no  doubt.  And  I  am  quite  willing  also  to 
admit  [598]  that  such  a  word  as  the  word  "  eftects,"  standing  by  itself,  would  be, 
prinni  facie,  taken  to  be  applicable  to  personal  property  only.  I  will,  however,  put 
this  case  with  respect  to  the  word  "effects."  Suppose  a  man  was  seised  in  fee  of 
divers  tenements  A.,  B.  and  C,  and  he  made  his  will,  and  said,  "  I  give  all  my  effects 
to  my  wife,  except  my  tenement  A."  There  is  no  doubt,  I  should  conceive,  that 
though  in  general  the  word  "  effects  "  would  pass  only  that  which  was  of  a  personal 
nature,  yet  the  exception  would  shew  what  it  was  that  the  testator  intended  by  the 
use  of  that  word. 

It  appears,  upon  the  face  of  the  will  now  before  me,  that  it  was  made  by  a  medical 
gentleman,  and  a  total  absence  of  all  knowledge  of  law  appears  in  it  from  the  begin- 
ning to  the  end.  But  it  is  not  to  be  held  that,  merely  because  a  man  does  not  use 
legal  phrases,  therefore  he  is  to  be  taken,  at  all  events,  to  die  intestate. 

We  will  now  examine  what  the  testator  has  himself  said.  First  of  all,  he  states 
himself  to  be  a  doctor  of  physic  ;  and  then  he  says :  "  I  revoke  all  my  former  wills. 
To  ray  son,  Thomas  Coltman,  I  bequeath  my  gold  watch,  chain  and  seals,  my  carriages, 
harness,  and  horses  and  cows,  market  cart  and  harness  for  the  same,  also  whatever  is 
considered  as  belonging  to  me  at  my  new  residence  in  Hagnaby  Priory."  Now,  that 
expression  struck  me  as  the  expression  of  a  man  who,  by  the  very  use  of  it,  shews 
that  he  was  not  likely  to  understand  legal  phrases,  or  very  conversant  with  the 
precision  of  language  :'because  it  is  observable  that  he  does  not  give  what  belongs  to 
him,  but  whatever  is  considered  as  belonging  to  him  ;  although  it  is  uncertain  who 
are  the  persons  whose  consideration  he  alludes  to.  Then  he  goes  on  to  say  :  "  To  my 
daughter,  Mary  Newbold,  [599]  I  bequeath  the  sum  of  £2.50  per  annum  ;  and  in  case 
of  her  death  and  without  issue,  the  same  sum  to  her  husband  for  his  natural  life,  and, 
afterwards,  to  be  equally  divided  between  my  son,  George  Coltman,  and  daughter, 
Charlotte  Coltman."  An  observation  arises  there  upon  the  use  of  the  words  "and 
without  issue."  I  am  not,  however,  called  upon  at  present  to  decide  what  they  mean. 
But  it  is  quite  plain  that  a  question  will  arise  upon  those  words.  Then  the  testator 
says  :  "  To  my  daughter,  Charlotte  Coltman,  I  bequeath  the  sum  of  £2.50  per  annum  ; 
and,  in  case  she  should  continue  unmarried  or  die  without  issue"  (there  he  has  varied 
the  phrase)  "  the  same  shall  be  taken  possession  of  by  her  brother,  George  Coltman. 
To  my  son,  George  Coltman,  I  bequeath  the  sum  of  £3000,  which  he  is  not  to  receive 
till  after  the  death  of  his  mother;  and  likewise,  at  her  decease,  all  the  plate  which  i 
mav  be  possessed  of :  but,  at  mv  decease,  he  is  to  have,  immediately,  the  whole  of  my 
library  at  his  own  disposal.  That  my  wife,  Mary  Coltman,  may  be  left  in  as  com- 
fortable a  situation  as  possible,  I  bequeath  to  her,  for  her  natural  life,  the  possession  of 
my  house  in  Stanley  Place,  Chester,  together  with  the  use  of  the  plate,  china     &c. 
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I  lay  no  stress  upon  the  words  "  that  my  wife,  Mary  Coltman,  may  be  left  in  as 
comfortable  a  situation  as  possible,"  because  the  testator  does  not,  by  his  will,  profess 
to  give  her  everything;  and  therefore  it  is  merely  an  expression,  generally,  of  an 
intention  to  make  his  wife  comfortable ;  but,  of  course,  taking  care  to  limit  the  degree 
of  comfort  that  shall  arise  in  the  enjoyment  of  his  property.  He  says,  "  I  bequeath 
to  her,  for  her  natural  life,  the  possession  of  my  house  in  Stanley  Place,  Chester, 
together  with  the  use  of  the  plate,  china,  linen  and  household  furniture,  and  all  the 
joint  property  in  houses  in  Liverpool,  and  likewise  of  interest  of  money,  as  often  as 
due,  arising  [600]  from  the  three  and  four  per  cents. ;  and  to  have  and  to  hold  the 
same  during  her  natural  life,  save  and  except  the  clauses  in  favour  of  my  daughters, 
as  already  mentioned  ;  "  which  appears  to  me  to  shew  that  the  testator  thought  that, 
if  he  had  not  made  this  exception,  he  should  have  given  to  his  wife,  for  her  life,  all 
the  interest  arising  from  the  three  and  four  per  cents.,  and  thereby,  during  her  life, 
have  prevented  the  daughters  from  having  the  two  annuities  of  £250  which,  in  a 
preceding  part  of  his  will,  he  had  given  to  them. 

It  is  observable  that,  in  that  part  of  his  will  which  I  have  already  read,  he  has 
given,  not  merely  interests  in  chattels,  but  a  freehold  interest  in  a  freehold  of 
inheritance.  Then  he  proceeds :  "  At  her  decease,  it  is  my  will  and  pleasure  that 
Mary  Newbold  and  Charlotte  Coltman  shall  divide,  equally  between  themselves  as 
residuary  legatees,  whatever  I  may  die  possessed  of,  save  and  except  what  is  already 
mentioned  in  favour  of  others ; "  and  upon  that  the  substantial  question  on  this  part 
of  the  case  arises. 

First  of  all,  it  was  said  that  the  words  "  possessed  of  "  do  not  imply  and  cannot 
be  said  to  comprehend  real  property :  I  think  Mr.  Lee's  expression  was  "  of  their 
own  force,  the  words  would  not  apply  to  real  property."  But  is  that  so  1  In  the 
lirst  place,  there  are  two  sorts  of  language  in  the  law;  there  is  the  language  of 
pleading  and  there  is  the  language  of  conversation  or  of  writing  on  the  subject  of  law  ; 
which  are  materially  different  from  each  other.  But  I  do  apprehend  that  the  expression, 
"  possessed  of  a  fee-simple,"  is  a  perfectly  correct  expression,  used  by  the  highest 
authority.  Because  if  you  will  look  into  the  8th  section  of  Littleton  you  will  find 
that  that  learned  author  thus  expresses  [601]  himself  in  commenting  on  the  position 
of  law  :  " possessio  fratris  de  feodo  simplici  facit  sororem  esse  hmredeni."  He  says  :  "  Where 
a  man  is  seised  of  lands  in  fee-simple,  and  hath  issue  a  son  and  daughter  by  one 
venter,  and  a  son  by  another  venter,  and  die  and  the  eldest  son  enter  and  die,  without 
issue,  the  daughter  shall  have  the  land,  and  not  the  younger  son  ;  yet  the  younger  son 
is  heir  to  the  father  but  not  to  his  brother.  But,  if  the  elder  son  doth  not  enter  into 
the  land  after  the  death  of  his  father,  but  die  before  any  entry  made  by  him,  then 
the  younger  brother  may  enter,  and  shall  have  the  land  as  heir  to  his  father.  But 
where  the  elder  son,  in  the  case  aforesaid,  enters  after  the  death  of  his  father  and 
hath  possession,  there  the  sister  shall  have  the  land  ;  because  '  possessio  fratris  de  feodo 
simplici  facii  sororem  esse  haredem.' "  It  is  quite  plain,  therefore,  that,  not  using  the 
language  of  pleading,  but  using  the  language  of  the  most  correct  of  writers,  "  posses- 
sion "  is  the  proper  word  to  describe  the  seisin  of  the  fee-simple.  It  is  remarkable 
that  Lord  Coke,  in  his  commentary  upon  the  proposition,  "possessio  fratris  de  feodo 
simplici  facit  sororem  esse  hmredem,"  says:  "Hereupon  four  things  are  to  be  observed, 
every  word  almost  being  operative  and  material :  first,  that  the  brother  must  be  in 
actual  possession  ;  "  so  that  he  speaks  of  the  actual  possession,  and  the  actual  possession 
of  the  fee-simple ;  and,  in  a  passage  a  little  before  that  which  I  have  just  now 
mentioned,  he  puts  the  case  in  which  he  makes  the  possession  of  the  lessee  for  years 
the  possession  of  the  tenant  in  fee-simple  ;  which  shews  it  is  the  same  possession  of 
the  thing  of  which  he  speaks.  He  says  :  "If  the  father  maketh  a  lease  for  years,  and 
the  lessee  entereth  and  dieth,  and  the  eldest  son  dieth  during  the  term  before  entry 
or  receipt  of  rent,  the  younger  son  of  the  half-blood  shall  not  inherit,  but  the  sister ; 
because  the  [602]  possession  of  the  lessee  for  years  is  the  possession  of  the  eldest  son." 
Therefore  it  is  perfectly  plain  that,  whether  it  were  a  possession  by  himself  simply, 
or  by  the  lessee  for  years  under  the  lease  of  the  father,  there  is  actually  that  possession 
of  the  fee-simple  which  shall  make  the  sister  the  heir.  I  refer  to  these  passages  for 
the  sake  only  of  shewing  that,  in  one  of  the  earliest  books,  we  have  the  term 
•"  possession  "  used  to  designate  the  seisin  of  a  fee-simple. 
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In  the  case  of  Thomas  v.  Phdps  the  testator,  alluding  to  his  son,  says,  "  him  and 
my  daughter  Elizabeth  Phelps  I  do  make,  constitute  and  appoint  mv  joint  executor 
and  executrix  of  this  my  last  will  and  testament  of  all  that  I  possess  in  any  way 
belonging  to  me,  by  them  freely  to  be  enjoyed  or  possessed,  of  whatsoever  nature  or 
manner  it  may  be."  Sir  John  Leach  says:  "The  subject  of  his  gift  is  all  that 
he  possessed,  in  any  way  belonging  to  him,  by  them  freely  to  be  enjoyed  or 
possessed,  of  whatsoever  nature  or  manner  it  might  be.  These  words  are  equivalent 
to  a  gift  of  all  his  property  :  and  a  gift  of  all  property  will  not  only  pass  real  estate, 
but  will  pass  all  the  interest  of  the  testator  in  that  estate ; "  and  then  he  makes  an 
obser\'ation  which  I  will  call  to  your  attention  presently.  With  respect  to  the  mere 
words,  "  whatever  I  may  die  possessed  of,"  I  should  say  that  they  would  comprehend 
not  merely  personal  interests,  but  also  estates  in  fee-simple.  But  it  is  still  more  plain 
in  this  particular  case,  because  the  very  exception  that  the  testator  has  made  marks 
the  thing  which  was  passing  in  his  mind,  and  of  which  he  was  speaking  when  he  used 
the  phrase,  "  whatever  I  may  die  possessed  of  ; "  for  he  says,  "  whatever  I  may  die 
possessed  of  except  what  is  already  mentioned  in  favour  of  others."  Now,  what  had 
been  already  men-[603]-tioned  in  favour  of  others?  There  had  been  mentioned  in 
favour  of  others  not  merely  chattels  personal  and  interests  of  a  personal  nature,  but 
there  had  been  mentioned  the  possession  of  the  freehold  house  during  the  life  of  the 
wife.  Then  I  say  the  exception,  being  of  a  general  nature  and  applying  to  everything 
which  had  been  already  mentioned  in  favour  of  others,  has  this  effect,  that  by  the 
words  "  whatever  I  may  die  possessed  of,"  he  considered  he  should  have  passed  every- 
thing that  had  been  given  to  others,  unless  he  had  made  the  exception :  that  is  to 
say,  in  other  words,  that,  by  making  the  exception,  he  has  marked  the  extent  and 
operation  which,  in  his  own  mind,  he  thought  his  own  phrases  would  have  had  on  his 
own  property.  Therefore,  you  have  not  only  the  general  plain  meaning  of  the  words, 
unincumbered  by  any  legal  form,  "  whatever  I  may  die  possessed  of,"  but  you  have 
the  matter  reduced  to  a  certainty,  by  the  very  nature  of  the  exception  which  the 
testator  has  made.  And  it  was  with  reference  to  that,  when  I  looked  at  the  case  of 
Thomas  v.  Phelps,  that  I  was  struck  with  the  observation  of  Sir  John  Leach.  His 
Honor  says  :  "  The  exception  of  the  household  furniture  is  of  little  weight  here."  It 
might  be  of  very  little  weight  in  the  case  of  Thomas  v.  Phelps ;  but  it  is  of  very  great 
weight  in  this  case  ;  because  it  appears  to  me  to  put  it  beyond  doubt  that  the  testator 
was  speaking  with  respect  to  estates  of  inheritance,  as  well  as  with  respect  to  mere 
interests  of  a  personal  nature. 

Then  the  testator  says  :  "  I  give  and  bequeath  the  small  sum  of  £50  to  my  much- 
esteemed  friend,  John  Eden,  Esq.,  attorney -at-law  in  Liverpool.  To  Betty  Moffit  I 
give  and  bequeath  the  sum  of  £18  per  annum  for  her  natural  life.  This  is  done  as  a 
small  token  of  [604]  friendship  for  her  long  and  important  services  in  my  family. 
That  the  intention  of  this  my  will  may  be  carried  into  execution,  I  appoint  my  wife 
my  executrix,  and  John  Eden,  Esq.,  and  my  son,  Thomas  Coltman,  executors.  As 
for  the  houses  in  Liverpool,  they  may  dispose  of  any  one  or  other  of  them,  whenever 
the  same  may  be  thought  advisable  for  the  benefit  of  the  paities  concerned ;  but  the 
house  in  Chester  must  not  be  sold  so  long  as  my  wife  lives."  Now  I  do  not  enter 
into  the  question  whether  the  testator  has  given  a  power  of  sale  or  not;  but  it  is 
pretty  plain  to  me  that  he  had  something  floating  in  his  mind  as  to  a  power  to  be 
executed  by  the  executors,  as  I  should  presume,  for  the  purpose  of  division.  But  my 
observation  upon  it  is  that,  if  he  has,  in  a  preceding  part  of  his  will,  clearly  given  to 
the  children,  at  the  decease  of  his  wife,  all  that  was  not  before  given  to  others,  the 
circumstances  that  there  may  be  a  doubt  as  to  what  he  meant  the  executors  should 
do,  or  as  to  what  he  supposed  the  executors  had  by  way  of  power,  cannot  have  the 
effect  of  cutting  down  what  is  perfectly  plain.  If  there  is  a  clear  devise,  that  clear 
deWse  must  operate,  unless  there  be  some  specific  devise  equally  clear  to  cut  it  down. 
And  it  is  impossible  to  say,  by  any  construction  of  these  loose  words  at  the  end,  that 
they  have  the  effect  of  destroying  that  which,  according  to  my  apprehension,  was 
given  in  clear  terms  to  the  wife. 

I  do  not  think  that  any  difficulty  arises  from  the  circumstance  that,  on  the  face  of 
the  will,  there  is  an  intestacy  in  part.  It  is  only  the  house  in  Stanley  Place  which  is 
given  to  the  wife  for  life;  but,  when  he  has  given  everything  to  his  daughters  at  the 


1266  DAVENPOET    V.    COLTMAN  12  SIM.  605. 

decease  of  his  wife,  he  has  left,  as  a  matter  of  course,  to  descend  to  his  heir  until  the 
death  of  his  wife  all  those  tenements  [605]  the  reversion  of  which,  after  the  death 
of  his  wife,  is  given  to  the  daughters. 

I  must  say  that,  from  the  time  when  I  first  read  this  will  to  the  present  moment, 
I  have  never  had  the  least  doubt  upon  the  construction  of  it ;  and  therefore  I  cannot 
think  it  right  to  send  the  case  to  another  Court  of  law. 

Although  the  foregoing  part  of  this  report  relates  to  the  will  of  George  Coltman, 
the  suit  was  not  instituted  upon  his  will,  but  upon  the  will  of  his  brother  Thomas  ; 
and  the  case  was  submitted  to  the  Barons  of  the  Exchequer,  in  order  to  enable  the 
Court  of  Chancery  to  determine  as  to  the  rights  of  the  parties  to  the  property  of 
Thomas,  which  George  became  entitled  to  on  his  death. 

Thomas  Coltman,  by  his  will,  dated  the  10th  of  October  1821,  gave  all  his 
messuages,  lands,  &c.,  situate  in  Little  Hale,  in  the  county  of  Lincoln,  to  his  brother, 
George  Coltman,  and  his  (George's)  sons,  Thomas  and  George,  and  their  heirs,  to  the 
use  of  the  person  or  persons  who,  at  the  death  of  Elizabeth  Walker,  late  of  , 

was  the  heir  or  co-heirs  of  the  said  Elizabeth  Walker,  and  the  heirs  and  assigns  of  the 
same  person  or  persons  respectively  ;  and  he  directed  the  trustees  to  publish  advertise- 
ments, in  certain  newspapers,  for  discovering  the  heir  or  co-heirs  of  Elizabeth  Walker  ; 
and,  in  the  event  of  no  such  heir  or  co-heirs  [606]  being  clearly  and  satisfactorily 
discovered  before  the  end  of  twelve  calendar  months  next  after  his  death,  then  he 
directed  that  the  trustees  should,  at  such  times  and  in  such  manner  as  to  them  should 
seem  meet,  and  without  any  concurrence  or  assent  of  his  heir  or  heirs  at  law,  sell  and 
dispose  of  the  last-mentioned  hereditaments  and  premises,  and  stand  possessed  of  the 
monies  to  arise  from  the  sale  thereof,  and  from  the  rents  and  profits  thereof  in  the 
meantime,  upon  the  trusts  thereinafter  declared  concerning  the  same.  The  testator 
then  gave  certain  annuities  and  charged  them  on  his  messuages,  lands,  &c.,  situate  in 
Great  Hale,  in  the  county  of  Lincoln  ;  and  he  devised  those  messuages,  lands,  &c., 
and  also  his  lands,  tenements  and  hereditaments  situate  in  Puttenham,  in  the  county 
of  Hertford,  to  the  trustees,  in  trust  to  sell  the  same  at  such  times  and  in  such 
manner  as  to  them  should  seem  meet,  and  to  stand  possessed  of  the  monies  to  arise 
from  the  several  sales  thereby  authorized  and  directed  to  be  made,  or  such  of  the 
same  sales  as  should  take  effect,  and  also  from  the  rents  and  profits  of  the  premises 
in  the  meantime,  upon  trust,  after  retaining  the  expenses  incident  to  the  sale  or  sales, 
to  pay  the  surplus  of  the  trust  monies  to  the  person  or  persons  who,  at  the  decease  of 
Sarah  Marriott  and  Mary  Walker,  the  nieces  of  the  said  Elizabeth  Walker,  was  or 
were  their  heirs  or  co-heirs  at  law  respectively,  in  equal  moieties  ;  and,  if  there 
should  be  co-heirs  of  each  of  them,  the  said  Sarah  Marriott  and  Mary  Walker,  then 
upon  trust  to  divide  the  same  moieties  of  the  said  residuary  trust  monies  between 
them  respectively  as  tenants  in  common,  and  in  the  same  shares,  equally  or  unequally, 
as  they  would  be  entitled  to  a  real  estate  descending  from  the  said  Sarah  Marriott 
and  Mary  Walker  respectively,  and  vesting  in  them  at  their  respective  deaths  by 
descent  as  their  co-heirs  respectively. 

[607]  The  testator  died,  without  issue,  on  the  11th  of  October  1826,  leaving  his 
brother  George  his  heir  at  law. 

On  the  22d  of  November  1827  George  Coltman  and  his  sons,  Thomas  and  George, 
sold  the  lands  in  Great  Hale,  subject  to  the  existing  annuities,  for  £5690,  and  received 
a  deposit  of  £569. 

George  Coltman  made  his  will,  dated  the  26th  of  March  1828,  and  died  on  the  3d 
of  August  following,  as  before  mentioned.  In  January  1829  his  two  sons  filed  a  bill 
against  \Villiam  Barber  and  Mary  Lawrence,  the  two  surviving  annuitants  under  their 
uncle's  will,  stating  that  they  were  unable  to  ascertain  who  were  the  heirs  of  Elizabeth 
Walker  and  her  two  nieces  at  their  respective  deaths,  and  praying  that  the  trusts  of 
Thomas  Coltman's  will  might  be  performed  under  the  direction  of  the  Court. 

In  pursuance  of  the  decree  in  that  suit,  inquiries  were  made  by  the  Master  for  the 
purpose  of  ascertaining  who  were  the  heirs  or  co-heirs  of  Elizabeth  Walker  and  her 
two  nieces  at  their  respective  deaths  ;  the  result  of  which  was  that  no  heir  of  Elizabeth 
\\  alker  could  be  found,  and  that  the  persons  who  were  the  heirs  of  her  two  nieces  at 
their  deaths  were  ascertained  to  have  died  before  the  testator,  Thomas  Coltman ;  and 
ultimately  the  trusts  of  Thomas  Coltman's  will  were  declared  to  have  failed. 
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Fnder  these  circumstances  two  questions  arose  in  Davenport  v.  Coltman  (which  was 
in  the  nature  of  a  supplemental  suit  to  Coltman  v.  Barber). 

First,  whether  Thomas  Coltman 's  estates  at  Great  Hale,  Little  Hale  and  Puttenham 
were  converted  by  [608]  his  will  into  personalty  out  and  out,  or  only  for  the  purpose 
of  executing  the  trusts  of  his  will ;  or,  in  other  "words,  whether  George  Coltman,  who, 
as  heir  to  his  brother,  had  become  entitled  to  those  estates  in  consequence  of  the  trusts 
declared  of  their  produce  having  failed,  took  them  as  real  or  as  personal  estate. 

Second,  if  those  estates  were  not  converted  out  and  out  by  Thomas  Coltman's  will, 
whether  the  proceeds  of  such  parts  of  them  as  were  sold  in  the  lifetime  of  George 
Coltman  were  to  be  considered  as  part  of  his  real  or  of  his  personal  estate. 

But  before  those  questions  were  discussed, 

Mr.  G.  Richards  and  Mr.  Lee  contended  that  a  new  case,  containing  all  the  facts 
and  circumstances  above  detailed,  relating  to  the  Lincolnshire  and  Hertfordshire 
estates,  ought  to  be  made  for  the  opinion  of  the  Judges  of  the  Exchequer,  or  of  some 
other  Court  of  law.  They  referred  to  what  Mr.  Justice  Chambre  is  reported  to  have 
said  in  Doe  v.  Yeud  (2  New  Rep.  221),  namely,  that  where  the  question  is  whether 
certain  property  does  or  does  not  pass  by  a  will,  the  value  and  other  matters  relating 
to  it  ought  to  be  stated  in  the  case,  in  order  that  the  Court  may  judge  whether  it  was 
likely  that  the  testator  had  overlooked  it  or  not. 

The  Vice-Ch.\ncellor  [Sir  L.  Shadwell].  I  am  of  opinion  that  the  matter  ought 
not  to  be  sent  back  with  an  altered  case  :  I  am  not  now  alluding  to  my  own  opinion 
uf)on  the  certificate  ;  but  what  I  mean  is,  that  I  do  not  think  that  it  would  be  right  to 
send  a  case,  altered  in  the  way  proposed,  for  the  purpose  of  again  taking  the  opinion 
either  of  the  Court  of  Ex-[609]-chequer  or  any  other  Court  of  law,  upon  the  effect  of 
the  will  of  George  Coltman. 

I  can  easily  understand  that  there  are  cases  in  which  there  is  a  kind  of  ambiguity ; 
and  then  you  must,  for  the  purpose  of  solving  what  is  ambiguous,  know  all  the  circum- 
stances of  the  case ;  that  is,  the  Court  must  put  itself  in  the  possession  of  all  the 
knowledge  which  the  testator  had.  But  it  is  quite  new  to  me  to  hear  that,  for  the 
purpose  of  determining  the  meaning  of  unambiguous  phrases,  or  for  the  purpose  of 
determining  whether  certain  words  pass  a  fee-simple  or  give  a  limited  interest,  it  is 
necessary  to  know  the  amount  of  the  property.  When  Mr.  Lee  mentioned  the  case 
yesterday,  I  was  very  much  struck  with  his  stating  the  language  which  was  put  into 
the  mouth  of,  and  probably  fell  from  Mr.  Justice  Chambre  ;  that  is  to  say,  so  far  as  it 
is  stated  as  a  general  proposition. 

I  can  easily  understand,  when  a  question  is  made  about  what  is  the  meaning  of  a 
set  of  words  which,  together,  form  a  residuary  bequest,  that  there  may  be  circum- 
stances ap{)earing  on  the  face  of  the  will  which  may  make  it  necessary  to  know  some- 
thing more  about  the  matter  than  appears  on  the  face  of  the  will.  But,  if  a  Court  of 
law  or  a  Court  of  Equity  were  to  require  to  be  minutely  informed  of  the  amount  and 
value  and  situation  and  position  of  every  item  which  composed  a  testator's  property, 
in  order  to  indulge  itself  in  the  not  very  narrow  field  of  conjecture  what  it  was  likely 
that  the  testator  would  have  done  in  respect  of  all  and  every  his  legatees,  if  at  the 
time  he  made  his  will  he  had  had  a  full  and  clear  comprehension  of  the  nature,  value, 
extent  and  circumstances  of  the  different  items  of  his  property,  my  opinion  is  that  the 
consequence  [610]  would  be  that  the  settled  rules  of  construction  would  be  departed  from. 

In  my  opinion,  the  will  itself  presents  no  ambiguity.  The  only  question  is,  has  it 
passed  such  real  estate  as  the  testator,  George  Coltman,  happened  to  havel  That  is 
the  point ;  and  though  it  may  be  perfectly  true  that,  with  respect  to  something  which 
was  apparently  real  estate,  a  question  may  be  raised  whether  it  ought  to  be  con- 
sidered as  real  estate  or  not,  that  is  a  question  which  arises  after  the  determination  of 
the  question  whether  the  real  estate  would  have  passed  by  the  will  simpliciter.  If  a 
question  is  raised  whether  a  certain  portion  of  property  be  real  estate  or  not,  that 
question  must  be  determined.  But  no  such  question  arises  under  George  Coltman  s 
will ;  and  my  opinion  is  that  I  should  be  making  a  very  bad  precedent  if  I  were  to 
direct  that  the  case  should  be  remodelled,  in  order  that  those  circumstances  to  which 
Mr.  Richards  and  Mr.  Lee  have  referred  might  be  added  to  it. 

Mr.  Bethell  and  Mr.  Willcock,  for  the  Plaintiff,  Mrs.  Davenport,  said  that,  by 
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Thomas  Coltman's  will,  the  [611]  estates  at  Great  Hale  and  Puttenham,  and  the 
estates  at  Little  Hale  in  the  event  of  no  heir  of  Elizabeth  Walker  being  discovered 
within  twelve  calendar  months  after  the  testator's  death,  were  directed  to  be  sold  out 
and  out;  and  that  the  sale  was  not  to  be  deferred  until  after  the  heirs  of  Sarah 
Marriott  and  Mary  Walker  had  been  discovered,  but  was  to  take  place  in  all  events  ; 
and,  if  they  were  discovered,  the  proceeds  were  to  be  divided  amongst  them  ;  and, 
consequently,  those  estates  were  indelibly  stamped  with  the  character  of  personalty, 
and  devolved  as  such  to  George  Goltman,  the  father. 

Mr.  G.  Richards  and  Mr.  Lee,  for  Thomas  Coltman  the  son  and  heir  of  George 
Coltman,  said  that  Thomas  Coltman,  the  testator,  had  directed  his  estates  to  be  sold, 
not  absolutely  and  in  all  events,  but  only  for  the  purpose  of  the  proceeds  being 
divided  amongst  the  heirs  of  Sarah  Marriott  and  Mary  Walker  living  at  their  deaths  ; 
and,  as  those  heirs  had  died  in  the  lifetime  of  Thomas  Coltman,  the  testator,  the 
purpose  for  which  the  estates  were  directed  to  be  sold  had  failed,  and,  therefore,  the 
estates  retained  their  original  quality  ;  and  that  quality  was  not  altered  by  the  contract 
which  George  Coltman,  the  father,  had  entered  into  for  the  sale  of  part  of  the  estates ; 
inasmuch  as  he  had  entered  into  that  contract  under  the  impression  which  afterwards 
proved  to  be  erroneous,  that  the  objects  of  the  trusts  declared  by  his  brother's  will 
were  in  existence,  and  with  a  view  solely  to  the  performance  of  those  trusts ;  and 
consequently  that  the  proceeds  of  that  part  of  the  estates  which  had  been  sold,  as  well 
as  the  parts  remaining  unsold,  were  to  be  considered  as  part  of  the  real  estate  of 
George  Coltman,  the  father ;  and  Thomas  Coltman,  his  son  and  heir,  was  entitled  to 
the  income  of  them  during  the  life  of  Mary  Coltman,  the  widow  of  George  Coltman, 
[612]  the  father :  that  the  law  applicable  to  the  present  case  was  correctly  laid  down, 
by  Sir  John  Leach,  V.-C,  in  Smith  v.  Claj-tan  (4  Madd.  484 ;  see  492)  :  "  Where  a 
devisor  directs  his  land  to  be  sold  and  the  produce  divided  between  A.  and  B.,  the 
obvious  purpose  of  the  testator  is  that  there  shall  be  a  sale  for  the  convenience  of 
division  ;  and  A.  and  B.  take  their  several  interests  as  money  and  not  land.  But  in 
the  case  put,  let  it  be  supposed  that  A.  and  B.  both  die  in  the  lifetime  of  the  devisor, 
and  the  whole  interest  in  the  land  descends  to  the  heir,  the  question  would  then  be 
whether  the  devisor  can  be  considered  as  having  expressed  any  purpose  of  sale  applic- 
able to  that  event,  so  as  to  give  the  interest  of  the  heir  the  quality  of  money.  The 
obvious  purpose  of  the  devisor  being  that  there  should  be  a  sale  for  the  convenience 
of  division  between  the  devisees,  that  purpose  could  have  no  application  to  a  case  in 
which  the  devisees  wholly  failed,  and  the  heir  would,  therefore,  take  the  whole 
interest  as  land." 

Mr,  Koe,  for  Francis  George  Newbold,  the  son  and  heir  of  Mary  Newbold,  also 
contended  that  the  estates  in  question  descended  to  George  Coltman,  the  father,  as 
real  estate,  and  passed  as  such  by  his  will  to  his  two  daughters,  subject  to  the  right 
of  Thomas  Coltman,  his  son  and  heir,  to  receive  the  rents  during  the  life  of  Mary 
Coltman,  the  widow. 

Mr.  Parker  and  Mr.  Mylne,  for  Mary  Coltman,  the  widow,  insisted  that  the  whole 
of  the  estates  was  converted  out  and  out  into  personalty,  by  the  will  of  Thomas 
Coltman,  or,  at  all  events,  that  such  parts  of  them  as  had  been  sold  by  George  Coltman 
the  father,  were  thereby  so  converted,  and  formed  part  of  his  personal  [6131  estate 
to  which  Mary  Coltman  was  entitled  for  her  life. 

Mr.  K  Parker,  Mr.  Lonsdale  and  Mr.  Briggs  appeai'ed  for  the  other  parties. 

IHE  Vice-Chanckllor  [Sir  L.  Shad  well].  The  principal  question  is  whether,  in 
the  events  that  happened,  the  estates  in  Little  Hale,  Great  Hale  and  Puttenham  were, 
upon  the  death  of  Thomas  Coltman,  to  be  taken  as  the  real  estate  of  George  or  not. 

1  am  not  aware  that  Sir  John  Leach's  decision  in  Smith  v.  Claxtm  has  ever  been 
reversed  ;  and,  in  my  opinion,  there  is  the  strongest  ground  for  upholding  it. 

If  the  estates  in  question  ceased  to  bear  the  character  of  real  estates,  it  can  only 
be  because  there  was  a  subsisting  (that  is  to  say)  an  enforcible  trust  for  sale.  Suppose 
that,  upon  the  death  of  Thomas  Coltman,  this  state  of  things  had  happened,  namely, 
that  the  two  co-trustees  had  filed  their  bill  against  George,  and  had  said,  "Here  is 
a  trust  for  sale  and  the  estate  shall  be  sold  to  answer  the  purposes  of  the  will," 
would  not  the  Court,  first  of  all,  have  said,  "Let  us  see  if  there  is  any  ground  for 
selling  the  estates ;  let  us  inquire,  in  the  first  instance,  whether  any  heir  of  Elizabeth 
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Walker  is  in  existence,  and  if  not,  whether  the  heirs  of  the  two  other  ladies,  or  the 
heir  of  either  of  them  is  in  existence  ! "  and  suppose  that  it  had  turned  out  satisfac- 
torily, on  the  Master's  report,  that  there  was  no  person  to  whom,  by  any  possibility, 
a  payment  could  be  made  of  the  monies  to  arise  from  the  sale  of  the  three  estates  : 
would  the  Court  have  directed  them  to  be  sold  I  It  is  perfectly  evident  to  me  that 
there  was  no  other  object  whatever  in  directing  the  estates  to  be  sold,  except  for  the 
purpose  of  dividing  the  produce  amongst  those  persons,  with  respect  [614]  to  whom 
it  was  most  probable  that  there  would  be  more  than  one,  although  it  was  possible  that 
there  mio-ht  be  only  one.  Then,  if  there  was  no  enforcible  trust  for  sale,  as  in  that 
case  there  could  not  be,  this  case  is  precisely  the  same  as  if  the  testator  had  sufi'ered 
his  estates  to  descend,  except  only  that  the  law  would  consider  the  legal  estate  to  be 
vested  in  those  persons  to  whom  it  is  given  in  express  words.  The  consequence  of 
which  would  be,  that  the  heir  at  law  of  the  testator  and  his  two  co-devisees  would 
in  a  Court  of  Equity,  be  held  to  be  trustees  for  the  heir  at  la\y.  ,         ^ 

Then  with  respect  to  any  dealing  with  the  estates  which  took  place  after  the 
death  of 'the  testator,  I  mean  that  sale  which  took  effect  by  virtue  of  the  contract 
entered  into  in  November  1827,  I  am  of  opinion  that  it  ought  to  be  considered  as  not 
at  all  interferinff  with  the  right  of  George,  or  of  those  who  claim  under  him  in  his 
character  of  heir  at  law.  I  have  not  seen  the  particular  contract ;  but  it  is  quite 
plain  that  there  was  a  sort  of  family  notion  that  there  was  a  trust  to  be  executed  : 
T,nd  the  contract  was  not  made  with  George  alone,  but  with  him  and  his  two  sons,  one 
of  whom  was  an  infant  at  the  time  ;  and  the  very  fact  that  any  other  person  was 
ioined  with  George  in  the  contract  goes  to  shew  that  it  was  a  contract  made  not 
because  George  wis  dealing  with  that  which  he  considered  to  be  his  own  real  estate, 
but  because  he  apprehended  that  he  was  under  an  obligation  to  per  orm  a  trust. 

If  5he  parties  wish  that  matter  to  be  fully  inquired  into,  I  will  d.rec  it  to  be 
in.iuired  into;  but  if  not,  I  shall  declare  that  all  the  estates  were  the  real  estate  of 
(George,  and  are  to  be  Uken  as  such  by  the  parties  who  claim  under  him. 

[615]     Bkoavn  v.  Bamford.     May  27,  1842. 

This  case,  which  was  heard  on  this  day,  is  reported  ante,  vol.  xi.  p.  127.  ;A.n  appeal 
froin  thV  Yke-Chancellor's  decision  to  the  Lo:^  Chance  lor  has  been  argued ;  but  his 
Lordship  has  not  yet  delivered  his  ]udgment.(l)     [bee  1  Ph.  620  ,  41  H..  K.  /b9.J 

[615]     MORRICE  V.  Langham. 
The  decree  in  this  cause  (which  is  reported  ante,  vol.  xi.  p.  260)  was,  as  the  reporter 
has  Yeln  iXrmcrby  one  o\  the  counsel  engaged  in  tje  appeal,  ^f^X^K^^iZ. 

667  ;  8  E.  R.  1255.] 

[616]    Duncan  v.  Campbell.    May  27,  June  6,  1842. 

[See  In  re  Bai-nard,  1887,  56  L.  T.  12.] 

Hu^.d.ndmf,.     Mru^i^-.     »«'■    «"««"■     *<***"'■     '"'"">"'■ 

Mr.  D.  being  .„«e.  .»  ^3000  >J,-™»^  »g:-'iS".r"hS  tt£^ 
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of  the  £3000,  when  payable,  should  be  paid  to  trustees  for  his  wife's  separate  use, 
and  that  he  would  immediately  settle  £2000  out  of  his  own  funds,  and  also  the 
first-mentioned  £2000,  so  as  to  provide  for  the  maintenance  of  himself  and  his  wife, 
and  the  survivor  of  them.  The  agreement  was  carried  into  effect  by  a  deed  which 
directed  the  trustees  to  pay  the  interest  of  the  two  sums  of  £2000  to  Mr.  and  Mrs. 
D.  during  their  juint  lives,  and  to  stand  possessed  of  the  principal  for  the  survivor  of 
them.  Mr.  D.  afterwards  separated  from  his  wife  in  consequence  of  her  having 
committed  adultery.  Held,  that  he  was  entitled  to  receive  the  whole  of  the 
interest  of  the  trust  fund ;  and  was  not  bound  to  maintain  his  wife  out  of  it, 
notwithstanding  she  was  destitute  of  the  means  of  support. 
A  deed  in  the  Scotch  form  made  between  parties,  some  of  whom  were  domiciled  in 
Scotland,  and  the  others  in  England,  construed  partly  according  to  the  law  of 
Scotland,  and  partly  according  to  the  law  of  England ;  that  is  to  say,  so  far  as  it 
concerned  the  Scotch  parties,  according  to  the  Scotch  law,  and  so  far  as  it  concerned 
the  English  parties,  according  to  the  English  law. 

The  bill  stated  that  Margaret  Campbell,  formerly  of  Culreath  in  Scotland, 
spinster,  deceased,  and  her  sister,  Marion  Campbell,  of  the  same  place,  spinster, 
deceased,  mutually  and  reciprocally  executed  two  trust  deeds  or  settlements,  dated 
respectively  the  31st  of  March  1828,  by  one  of  which,  reserving  a  life  interest  in 
themselves  and  the  survivor  of  them  therein,  they  gave  and  disposed  of  all  their  lands 
<ind  heritages,  heritable  bonds,  heritable  debts,  and,  in  general,  their  whole  heritable 
means  and  estate,  to  certain  trustees,  upon  trust,  among  other  things,  to  raise  and 
pay  to  the  Defendant  Helen  Hodges  or  Duncan  (their  niece  and  the  wife  of  the 
Plaintiff),  the  sum  of  £3000  at  the  first  term  of  Whitsunday  or  Martinmas  that 
should  happen  six  months  after  the  death  of  the  survivor  of  them,  the  said  Margaret 
Campbell  and  Marion  Campbell,  with  interest  [617]  thereafter  till  paid;  and  provided 
and  declared  that  it  should  not  be  in  the  power  of  the  survivor  of  them,  the  said 
Margaret  and  Marion  Campbell,  to  alter  or  revoke  the  said  trust  deed  and  settlement, 
or  to  diminish  any  of  the  special  legacies  therein  mentioned  ;  but  that  such  survivor 
should  have  the  power  to  grant  further  new  or  additional  legacies  and  bequests 
affecting  the  residue  of  their,  the  said  Margaret  Campbell  and  Marion  Campbell's, 
means  and  estate  only ;  and  subject  to  such  power,  they  thereby  disposed  of  the 
residue  in  manner  in  the  said  trust  deed  mentioned ;  and  by  the  other  of  which  trust 
•deeds  they  directed  that  the  residue  of  their  personal  estate  should,  after  payment 
thereout  of,  amongst  other  things,  such  legacies  as  they  or  the  survivor  of  them  should 
by  deed  or  writing  thereafter  direct  or  bequeath,  form  part  of  and  be  divisible  along 
with  the  proceeds  of  their  real  estate.  The  bill  next  stated  that  Margaret  Campbell 
and  Marion  Campbell  executed  a  codicil  or  deed  of  appointment  founded  on  the  said 
trust  deed,  and  dated  the  29th  of  January  1829,  whereby  they  revoked  the  disposition 
of  the  residue  of  their  estates  made  by  the  trust  deed  and  settlement,  and  directed 
that  such  residue  should  devolve  on  their  nearest  heirs  upon  the  death  of  the  survivor 
of  them :  that  Margaret  Campbell  died  on  the  30th  of  January  1829,  and  thereupon 
Marion  Campbell  became  entitled  to  exercise  the  power  over  the  residuary  funds 
_given  to  her  by  the  aforesaid  settlements ;  and  by  a  deed  of  settlement,  dated  the 
16th  of  July  1832,  she,  in  exercise  of  such  power,  gave,  amongst  other  things,  the 
sum  of  £1000  sterling  to  the  said  Helen  Hodges  or  Duncan,  if  there  should  be  suffi- 
■cient  to  discharge  the  same  from  the  said  residuary  funds :  that  the  deeds  before 
mentioned  were  executed  in  Scotland,  and  registered  in  the  Books  of  the  Council  and 
.Session  :  that  the  Plaintiff  and  Helen  Duncan,  his  wife,  entered  into  an  arrangement, 
in  concurrence  [618]  with  Marion  Campbell,  who  consented  for  that  purpose  to  give 
up  her  life  interest  in  £2000  part  of  the  sura  of  £3000  provided  for  Helen  Duncan  by 
the  aforesaid  deed  or  settlement,  for  setting  apart  a  sum  of  £2000  of  the  Plaintiff's 
■own  money,  together  with  the  £2000  part  of  the  £3000  to  provide  the  Plaintiff  for 
his  life,  with  an  annual  income  for  the  maintenance  of  the  Plaintiff  and  his  wife, 
Helen  Duncan,  who  were  then  residing  together,  and  to  make  a  like  provision  for  the 
survivor  of  the  Plaintiff  and  his  wife;(l)  and  in  pursuance  of  that  arrangement,  the 

(1)  The  above  statement  of  the  case  was  copied  correctly  from  the  brief. 
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Plaintiff  and  his  wife  and  Marion  Campbell,  on  the  16th  of  October  1833,  made  and 
executed  an  agreement  or  contract  in  the  Scotch  form,  which  was  as  follows  — "  It  is 
contracted,  agreed  and  ended,  by  and  between  Miss  Marion  Campbell,  of  Culreath  on 
the  one  part,  and  Mrs.  Helen  Hodges  or  Duncan,  spouse  of  John  G.  Duncan,  re.^i'jing 
at  AUm,  Hampshire,  with  the  special  advice  and  consent  of  the  said  John  G.  Duncan 
her  husband,  and  the  said  John  G.  Duncan,  for  himself  and  his  interest,  and  as 
taking  burden  on  him  for  his  said  spouse,  on  the  other  part,  in  manner  and  to 
the  effect  following:  whereas  the  said  Miss  Marion  Campbell  and  the  now 
deceased  Margaret  Campbell,  her  sister,  by  a  certain  deed  of  settlement  executed 
by  them,  provided  said  Mrs.  Helen  Hodges  or  Duncan  in  a  legacy  of  £3000 
sterling,  payable  at  the  first  term  of  Whitsunday  or  Martinmas  that  should 
happen  six  months  after  the  death  of  the  survivor  of  them,  the  said  Maro-aret 
Campbell  and  Marion  Campbell ;  and  said  John  G.  Duncan  and  Mrs.  Helen  Hodges 
or  Duncan  hanng  now  applied  to  said  Miss  Marion  Campbell  for  immediate 
payment  of  £2000  of  said  legacy,  in  order  to  enable  them  to  make  permanent  pro- 
[619]-visions /ar /A«  maintenance  of  themselves  and  the  survivor  of  them,  by  sinkin<^  said 
sum  of  £2000  along  with  a  similar  sum  of  £2000  of  his,  said  John  G.  Duncan's, 
own  funds,  on  an  annuity  or  yearly  or  half-yearly  payment  on  their  joint  lives  and 
the  life  of  the  survivor  of  them,  or  by  investing  same  in  the.  Government  or  other  public 
Security  or  securities  in  the  names  of  trustees  for  behoof  of  them,  said  John  G.  Duncan 
and  Mrs.  Helen  Hodges  or  Duncan,  so  that  the  interest  or  dividends  shall  he  pail  to 
them  daring  their  joint  lives,  and  the  principal  sum  to  be  at  the  disposal  of  the  survivor, 
he,  said  John  G.  Duncan,  at  same  time  and  in  consideration  of  such  immediate 
payment,  being  willing  to  consent  and  agree  that  the  remaining  £1000  of  said  legacy, 
when  payable,  shall  be  paid  over  to  trustees  for  behoof  of  said  Mrs.  Helen  Hodges  or 
Duncan  for  her  own  use  exclusively ;  and  said  Miss  Marion  Campbell  having,  in 
consideration  of  the  circumstances  and  situations  of  said  spouses  and  on  these 
conditions,  agreed  to  the  proposition  of  said  John  G.  Duncan  and  Mrs.  Helen  Hodges 
or  Duncan,  and,  in  consequence,  made  payment  to  them  of  said  sum  of  £2000 
sterling,  of  which  they  hereby  grant  the  receipt,  renouncing  all  exceptions  in  the 
contrary,  and  discharge  said  Miss  Marion  Campbell  and  all  others  the  heirs  and 
successors  of  said  deceased  Margaret  Campbell  of  the,'  aforesaid  legacy  to  the 
extent  of  said  sum  of  £2000  sterling  now  paid  as  aforesaid :  and  further,  and  in 
consideration  of  the  immediate  advance  of  said  sum  of  £2000,  said  Mrs.  Helen 
Hodges  or  Duncan,  with  consent  of  said  John  G.  Duncan,  and  said  John  G.  Duncan, 
for  himself  and  his  interest,  hereby  assign,  convey  and  make  over  to  and  in  favour  of 
John  Deans,  Esq.,  of  Albany  Terrace,  Regent's  Park,  in  the  county  of  Middlesex, 
William  Archibald  Henry  Fowlds,  of  Shweeland,  Ayrshire,  and  James  Morton,  [620] 
writer  in  Ayr,  and  the  survivor  and  survivors  of  them,  as  trustees  for  the  use  and 
behoof  of  said  Mrs.  Helen  Hodges  or  Duncan,  herself,  her  heirs  and  assignees,  the 
remaining  £1000  of  said  legacy  of  £3000  sterling,  with  full  power  to  them  to  receive 
and  discharge  the  same  when  it  becomes  payable,  surrogating  and  substituting  the 
said  trustees  and  the  survivors  or  survivor  of  them  in  trust  as  aforesaid  in  the  full 
right  and  place  of  the  premises ;  the  said  John  G.  Duncan  hereby  renouncing  his 
jus  mariii,  in  so  far  as  regards  the  said  sum  of  £1000  sterling,  now  and  in  all  times 
coming ;  and  further,  and  in  terms  of  the  aforesaid  agreement,  said  John  G.  Duncan 
hereby  binds  and  obliges  himself,  at  the  sight  of  said  John  Deans,  immediately  to  invest 
said  sum  of  £2000  so  paid  by  said  Miss  Marion  Campbell,  alongst  with  a  like  sum  of 
£2000  of  his  own  funds,  for  an  annuity  or  yearly  or  half-yearly  payment,  during  the 
joint  lives  of  himself  and  said  Mrs.  Helen  Hodges  or  Duncan  and  the  survivor  of 
them,  either  by  sinking  same  by  way  of  annuity  as  aforesaid,  or  by  investing  said 
sums  in  the  Gocernm^nt  or  other  public  security  or  securities  in  manner  hereinbefore 
mentioned,  or  in  such  other  way  or  manner  as  may  be  sanctioned  and  approved  by 
said  John  Deans,  taking  air  due  care  that  same  shall  be  safely  invested  as  to  secure 
the  punctual  payment  of  said  annuity  or  the  interest  or  dividends  arising  on  said 
securities  :  and  the  parties  consent  to  the  registration  hereof  in  the  books  of  the  Council  anil 
Sessim,  therein  to  remain  for  preservation,  and  that  letters  of  horning  on  six  days' 
charge,  and  all  other  necessary  execution  may  pass  herein  in  form  as  appears  ;  and 
for   that   purpose   they  constitute  procurators.     In  witness   whereof   these 
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presents,  written  on  these  and  the  preceding  page  of  stamped,  by  Thomas  Deans,  of 
College  Street,  in  the  City  of  Westminster,  [621]  Parliamentary  solicitor  for  said 
James  Morton,  writer  in  Ayr,  are  subscribed  by  the  parties  as  follows,  viz.,  by  the 
said  Mrs.  Hodges  or  Duncan  and  John  G.  Duncan  at  Albany  Terrace,  Eegent's  Park, 
in  the  county  of  Middlesex  aforesaid,  the  16th  day  of  October  in  the  year  1833,  before 
these  witnesses,  the  said  Thomas  Deans  and  William  Ashworth,  of  Albany  Street, 
Regent's  Park,  aforesaid,  and   by  the  said  Miss  Marion  Campbell  at  ^^  on 

the  day  of  and  year  aforesaid,  before  these  witnesses."(l) 

The  bill  then  stated  that  the  last-mentioned  deed  was  duly  registered  in  the  books 
of  the  Council  and  Session  ;  and  that  it  was  executed  bi/  Marion,  Campbell  in  Scotland, 
and  by  the  Plaintiff  and  his  wife  in  England,  tvhere  they  were  then  domiciled :  that  the  two 
sums  of  £2000  each  were  paid  to  John  Deans  (who  afterwards  took  the  name  of 
Campbell)  as  one  of  the  trustees  of  the  contract  or  settlement  of  the  16th  of  October 
1833;  and  he  afterwards  invested  those  sums  in  the  purchase  of  32,200  sicca  rupees 
of  the  East  India  Company's  Bengal  Six  Per  Cent.  Remittable  Loan  :  that  the  32,200 
sicca  rupees  were  afterwards,  at  the  request  of  the  Plaintiff  and  his  wife,  transferred 
by  John  Deans  Campbell  into  the  joint  names  of  himself  and  of  Charles  Trimmer  of 
Alton  in  Hampshire  as  trustees  thereof :  and  the  Plaintiff  received  the  interest 
thereon  up  to  the  3Ist  of  December  1835  :  that  the  32,200  sicca  rupees  were  paid  oft' 
by  the  East  India  Company  in  January  1836  ;  and  the  sum  paid  by  the  Company  was 
invested  and  still  remained  invested  in  Exchequer  bills  in  the  names  of  the  trustees  : 
that  Marion  Campbell,  by  a  codicil,  [622]  dated  the  23d  of  June  1834,  revoked  the 
legacy  of  £1000  given  to  Helen  Duncan,  and,  in  lieu  thereof,  gave  her  a  legacy  of 
£500  for  her  separate  use:  that  Marion  Campbell  died  on  the  12th  of  July  1834: 
that,  in  consequence  of  the  adultery  of  Helen  Duncan,  the  Plaintiff  ivas  under  the  necessity 
of  living  apart  from  her  and  instituting  a  suit  in  the  Consistory  Court  of  the  Bishop  of  London, 
and,  on  the  21th  of  Jidy  1836,  he  obtained  a  decree  in  that  suit  for  a  divaixe  a  niensa  et 
thoro ;  that  the  £1000,  the  residue  of  the  £3000,  had  been  or  might  be  received  by 
Helen  Duncan,  or  John  Deans  Campbell  and  the  other  trustees  of  the  contract  of  the 
16th  of  October  1833,  in  trust  for  her  separate  use  ;  and  that  the  additional  legacy 
of  £500  had  been  received  by  her  and  applied  to  her  own  separate  use  ;  that  the 
Plaintitf  had  requested  John  Deans  Campbell  and  Charles  Trimmer  to  pay  to  him  the 
interest  which  had  accrued  on  the  Exchequer  bills,  and  to  invest  the  principal  in  the 
three  per  cent,  consols  :  but  that  Campbell  had  refused,  although  Trimmer  was 
willing,  to  comply  with  his  request :  that  Campbell  pretended  that  the  Plaintiff"  was 
not  entitled  to  the  'nterest  of  the  £4000 ;  but  that  Helen  Duncan  was  entitled  to 
receive  a  moiety  of  such  interest  during  the  joint  lives  of  her  and  the  Plaintiff",  and 
Campbell  had  paid  her  £83,  17s.  lOd.  in  part  of  such  interest;  but  the  Plaintiff 
charged  that  he  was  entitled  to  the  whole  of  the  interest  of  the  £4000  during  his  life  : 
that  he  purchased  the  interest  of  his  wife  in  the  £2000,  part  of  the  £3000,  by 
releasing  in  her  favour  all  his  right  and  title  in  and  to  the  £1000,  the  residue  of  the 
£3000,  and  that  he  was  not  bound  to  make  any  further  provision  for  her,  inasmuch 
as  she  was  entitled  to  the  £1000  and  £500  for  her  separate  use ;  but,  nevertheless, 
she  alleged  that  the  contract  of  the  16th  [623]  of  October  1833  ouf/ht  to  be  construed 
according  to  the  law  of  Scotland,  and  claimed  to  be  entitled  to  a  moiety  of  the  income 
of  the  £4000  ;  but  the  Plaintiff  charged  that  the  contract  ought  to  be  construed  according 
to  the  law  of  England,  and  that,  according  to  the  true  construction  of  it,  the  Plaintiff 
was  solely  entitled  to  the  income  of  the  £4000  during  his  life ;  and  that  if  his  wife 
was,  under  the  contract,  entitled  to  participate  in  the  income  of  the  £4000,  it  was 
only  during  her  cohabitation  with  the  Plaintiff,  or  in  case  of  any  separation  arising 
from  his  illegal  conduct;  and  that,  by  her  misconduct  and  separation  consequent 
thereupon,  she  had  forfeited  such  right  of  participation. 

The  bill  prayed  that  it  might  be  declared  that  the  contract  of  the  16th  of  October 
1833  ought  to  be  construed  according  to  the  law  of  England,  and  that  the  £4000 
ought  to  be  invested  either  in  the  three  per  cents,  or  in  the  purchase  of  an  annuity 
for  the  lives  of  the  Plaintiff  and  his  wife  and  the  survivor  of  them  ;  and  that,  under 

(1)  The  above  deed  was  correctly  copied  from  the  brief,  blanks  being  left  as  in 
the  text. 
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the  circumstances  before  stated,  the  Plaintiff  was  entitled  to  receive  the  di\ndends 
and  interest  of  the  trust  fund  or  the  annuity  so  to  be  purchased  during  his  life  ; 
and  that  Campbell  and  Trimmer  might  be  directed  to  invest  the  X-iOOO  accordingly  ; 
and  to  pay  to  the  Plaintiff  the  income  during  his  life,  and  also  the  arrears  of  interest 
on  the  £4000. 

The  Defendant,  John  Deans  Campbell,  in  his  answer,  said  that  the  contract  of 
the  16th  of  October  1833  was  executed  in  Scotland  ;  and  he  submitted  that,  regard 
being  had  to  its  contents,  even  supposing  that  it  had  been  executed  in  England,  the 
parties  thereto  had  thereby  contracted  that  their  rights  and  interests  created  [624] 
or  affected  thereby  should  be  regulated  by  the  law  of  Scotland  :  that  in  August  1835 
the  Plaintiff  sent  his  wife  from  his  house  without  making  any  provision  for  her 
support ;  and  that  she  had  a  child  born  in  the  December  following  ;  and  that,  as  she 
was  without  the  means  of  support  for  herself  or  her  child,  the  Defendant  had  paid 
her  the  £83,  17s.  lOd.  and  other  sums  amounting,  altogether,  to  upwards  of  £544  : 
that,  according  to  the  law  of  Scotland,  Helen  Duncan,  under  the  terms  of  the  contract, 
would  be  entitled  to  a  moiety  of  the  income  of  the  funds  included  therein,  and  that 
by  the  same  law  be,  the  Defendant,  would  not,  regard  being  had  to  the  true  construc- 
tion of  the  contract,  be  legally  discharged  in  respect  to  paying  such  income,  unless 
he  paid  the  same  upon  a  receipt  signed  by  the  Plaintiff  and  his  wife  jointly  :  that 
he  had  been  advised  and  believed  that,  according  to  the  law  of  Scotland,  if  the 
contract  of  the  16th  of  October  1833  was  adjudged  and  acted  upon  in  a  Scotch  Court 
of  Justice,  Helen  Duncan  would  be  held  entitled  to  a  moiety  of  the  income  of  the 
trust  fund. 

Helen  Duncan  in  her  answer  said  that  she  had  received  the  legacy  of  £500  ;  but 
that  the  £1000,  the  residue  of  the  £3000,  had  not  been  paid  to  the  trustees  of  the 
contract :  that  the  Plaintiff  had  refused  to  make  any  allowance  for  the  support  and 
maintenance  of  her  and  her  child  ;  and  that,  ever  since  the  decree  of  divorce,  she  had 
been  and  still  was  wholly  destitute  of  the  means  of  support.  In  other  respects,  her 
answer  was  to  the  same  effect  as  the  answer  of  the  Defendant  Campbell. 

The  cause  now  came  on  to  be  heard. 

[625]  Mr.  Bethell  and  Mr.  Willcock,  for  the  Plaintiff.  We  contend  that  the 
instrument  of  the  16th  of  October  1833,  though  in  the  Scotch  form,  ought  to  be 
construed  and  carried  into  effect  according  to  the  law  of  England  ;  and  then  the 
Plaintiff,  having  been  discharged  by  the  misconduct  of  his  wife  from  the  obligation 
of  maintaining  her,  will  be  entitled  to  have  the  whole  income  of  the  trust  fund  paid 
to  him  by  the  trustees.  If,  however,  the  Court  should  decide  that  this  instrument 
ought  to  be  construed  according  to  the  law  of  Scotland,  the  Master  must  be  directed 
to  inquire  and  state  what  is  the  law  of  Scotland  upon  the  subject. 

It  is  true  that  Miss  Marion  Campbell  was  domiciled  in  Scotland,  and  that  she 
executed  the  instrument  in  that  country  :  but  the  Plaintiff  and  his  wife  and  one  of 
the  trustees,  Mr.  Deans  Campbell,  were  resident  in  England,  and  executed  the 
instrument  there.  It  is  immaterial  to  inquire  from  whence  the  money  came  ;  but 
it  is  very  material  to  see  where  it  was  to  be  dealt  with  ;  where  it  was  to  produce 
income  and  who  were  to  be  the  recipients  of  it.  It  was  to  be  paid  to  three  gentlemen, 
one  of  whom  was  resident  in  England,  and  it  was  to  be  invested  either  in  the  purchase 
of  an  annuity,  or  in  the  Government  or  other  public  securities,  or  m  such  other 
manner  as  Mr.  Campbell,  the  trustee  resident  in  England,  should  sanction  or  approve 
of ;  and  the  income  of  the  fund  when  so  invested  was  to  be  paid  to  Mr.  and  Mrs 
Duncan,  who  were  domiciled  and  resident  in  England.  The  instrument  was  Scotch 
both  in  form  and  language ;  but  it  ought  not,  on  that  account  to  be  construed 
according  to  the  Scotch  law  any  more  than,  if  it  had  been  in  the  Latin  anguage  it 
ought  to  be  construed  according  to  the  Koman  law.  There  is  not  only  a  tex  loci 
celehratimis  cmtradus,  but  also  a  lex  loci  solutionis  [626]  cmtractm.  If  the  question  is 
whether  the  contract  was  duly  executed  or  properly  stamped,  that  question  must  oe 
determined  by  the  lex  loci  celebratimis ;  but  if  the  question  is  what  #c<  ought  to  be 
given  to  the  contract,  then  regard  must  be  had  to  the  lex  loci  solutionis;  that  is,  to  the 
law  of  the  place  of  performance.  Here  the  parties  to  the  contract  refer,  throughout 
to  England  as  the  place  of  performance.  Mr.  Duncan  was  the  principal  party  to  he 
contract.     The  consideration   for  it  moved  from  h.m.     The  fund,   which  was  the 
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subject  of  it,  was  to  be  invested  in  English  securities.  The  principal  trustee,  Mr. 
Campbell,  who  was  to  sanction  the  investment,  was  resident  in  England ;  and  the 
parties  for  whose  benefit  the  contract  was  entered  into  and  the  investment  was  to 
be  made  were,  both  of  them,  domiciled  and  resident  in  England.  It  will  be  said, 
perhaps,  by  the  counsel  for  the  Defendants,  that  it  is  the  lex  loci  contradiLS  which 
must  be  regarded  in  this  case :  but  where  a  contract  is  executed  by  some  of  the  parties 
in  one  country,  and  by  the  other  parties  in  another  country,  there  is  no  kx  loci 
contractus :  in  such  a  case  the  only  law  that  can  apply  to  it  is  the  lex  loci  solutionis.  In 
Stanley  v.  Bernes  (3  Hag.  Eccl.  Rep.  373)  the  Court  of  Delegates  decided  that  a  will 
made  by  a  British  subject  who  was  domiciled  in  the  Portuguese  dominions,  though 
it  was  English  both  in  form  and  in  language,  must  be  construed,  not  according  to 
the  law  of  England,  but  according  to  the  law  of  the  country  where  the  testator  was 
domiciled. (1)  The  decisions  in  Price  v.  Dewhurst  {ante,  vol.  viii.  p.  279)  and  Anstruther 
v.  Chalmer  (ante,  vol.  ii.  p.  1)  proceeded  on  the  same  principle.  In  Don  v.  [627]  Lipp- 
urnnn  (5  Clark  &  Finn.  I  ;  see  13)  the  House  of  Lords  decided  that  the  law  of  the 
country  in  which  a  contract  is  to  be  performed  must  decide  as  to  the  efiect  which 
is  to  be  given  to  it.  Their  Lordships  there  followed  the  maxim  (which  is  equally 
applicable  to  the  present  case) :  "Actor  sequitur  fwum  rei."  The  law  upon  the  point 
now  in  discussion  is  correctly  stated  by  Dr.  Story  as  follows  (Conflict  of  Laws,  233, 
1st  edit.):  "The  rules  already  considered  suppose  that  the  performance  of  the  con- 
tract is  to  be  in  the  place  where  it  is  made,  either  expressly  or  by  tacit  implication. 
But,  where  the  contract  is  either  expressly  or  tacitly  to  be  performed  in  any  other 
place,  there  the  general  rule  is,  in  conformity  to  the  presumed  intention  of  the  parties, 
that  the  contract,  as  to  its  validity,  nature,  obligation  and  interpretation,  is  to  be 
governed  by  the  law  of  the  place  of  performance.  This  would  seem  to  be  a  result  of 
natural  justice ;  and  the  Eoman  law  has  (as  we  have  seen)  adopted  it  as  a  maxim  ; 
contraxisse  unusquisque  in  eo  loco  intelligitur,  in  quo  ut  solveret  se  obligavit.  And  again,  in 
the  law,  Aut  ubi  quis  contraxerit.  Contractuin  autem  nan  utique  eo  loco  intelligitur,  quo 
negotium  gestum  sit  ;  sed  quo  solvenda  est  pecunia  ?  " 

Mr.  Willcock.  In  order  to  arrive  at  a  proper  conclusion  as  to  the  effect  which 
ought  to  be  given  to  the  contract  in  question,  we  must  have  regard  to  the  position  in 
which  the  parties  stood  with  respect  to  each  other  at  the  time  when  that  contract 
was  entered  into.  At  that  time  the  sum  of  £3000  was  irrevocably  settled  on  Mrs. 
Duncan.  Miss  Marion  Campbell  had  no  interest  in  the  capital  of  that  sum ;  she 
had  only  a  life  interest  in  it;  and,  on  her  [628]  death,  Mr.  Duncan  would  be  entitled 
to  it  in  right  of  his  wife.  Such  being  the  interests  of  the  parties,  Mr.  Duncan 
agreed  to  release  his  right  to  £1000,  part  of  the  £3000,  in  consideration  of  Miss 
Marion  Campbell  relinquishing  her  life  interest  in  £2000,  the  remainder  of  the 
£3000.  Mr.  Duncan,  therefore,  independently  of  his  advancing  £2000  out  of  his 
own  funds,  became  a  purchaser  of  the  £2000  ;  and  Miss  Marion  Campbell  had  nothing 
whatever  to  do  with  the  other  parts  of  the  contract.  As  to  them,  she  was  an  assenting, 
but  not  a  contracting  party.  The  instrument  recites  that  the  object  of  the  application 
to  her  was  to  enable  Mr.  and  Mrs.  Duncan  to  make  provision  for  the  imintcnance  of 
themselves,  by  investing  the  two  sums  of  £2000  in  a  certain  manner  and  upon  certain 
trusts,  for  their  own  exclusive  benefit,  which  they  had  previously  agreed  upon 
between  themselves.  Miss  Marion  Campbell,  therefore,  had  nothing  to  do  with  the 
special  terms  of  the  contract:  those  terms  were  arranged  between  Mr.  and  Mrs. 
Duncan,  both  of  whom  were  resident  in  England ;  and  those  terms  were  to  be  carried 
iiito  effect  under  the  sanction  of  Mr.  Campbell,  who  also  was  resident  in  England. 
Therefore  it  is  the  law  of  England  which  must  regulate  the  performance  of  the 
contract  as  between  those  parties.  Mr.  Burge,  in  his  Commentaries  on  Colonial  and 
l-oreign  Laws,  treats  of  the  cases  in  which  a  contract  is  to  be  performed  in  some 
other  place  than  that  in  which  it  was  made  ;  and  then  states  the  rule,  which  prevails 
m  such  cases,  to  be  as  follows :  "  The  place  of  performance  is  then,  fictione  juris,  the 
locus  contractus;  and  the  general  rule  is  that:  Ratione  effectus  et  complementi  ipsius 


(1)  The  question  in  Stanley  v.  Bernes  seems  to  have  related  to  the  execution  and 
not  the  construction  of  the  testamentary  instrument. 
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contractus,  spectatur  ille  locus,  in  quern  dcstinata  est  solutio ;  id  quod  ad  modum,  mensuram, 
usuras,  &c.,  ncgligentiam  el  moram  post  contract um  initum  accedcntem  referendum  est." 
The  learned  author  then  adds :  "This  rule  is  [629]  adopted  by  jurists  and  is  recog- 
nised in  England,  Scotland,  and  the  United  States."     (Vol.  iii.  p.  771.) 

Ball  V.  Montgomery  (4  Bro.  C.  C.  339 ;  and  2  Ves.  jun.  191)  is  the  strongest  case 
that  can  be  found  against  the  present  Plaintiff:  but  it  is  different  from  the  present 
case  in  many  important  particulars.  There  the  fund  which  was  the  subject  of  the 
suit  was  the  property  of  the  wife.  Here  it  is  the  property  of  the  husband ;  for  he 
purchased  it  by  relinquishing  his  right  to  the  £1000,  part  of  the  £3000,  and  by 
settling  £2000  of  his  own  monies.  There  no  trust  was  declared  of  the  dividends  of 
the  stock  during  the  coverture ;  but  here  a  trust  is  declared  of  the  income  of  the 
fund  during  the  coverture.  There  the  husband  was  forced  to  buy  the  interference 
of  the  Court,  by  doing  that  which  the  Court  considered  it  incumbent  on  him  to  do ; 
but  the  Plaintiff  in  this  case  has  already  bought  the  interference  of  the  Court ;  for 
he  has  made  a  provision  for  his  wife,  not  only  by  the  settlement,  but  also  by  con- 
senting to  the  £1000  being  paid  to  trustees  for  her  separate  use.  We  submit, 
therefore,  that  Ball  v.  Montgomery  is  not  a  case  which  ought  to  influence  your  Honor's 
decision  in  the  present  case. 

Mr.  Hull,  for  the  Defendant  Campbell,  said  that  the  parties  to  the  contract  of 
October  1833  had  expressly  stipulated  that  the  income  of  the  £4000  should  be  applied 
for  the  joint  maintenance  of  Mr.  and  Mrs.  Duncan,  and,  therefore,  Mr.  Campbell  was 
justified  in  paying,  as  he  had  done,  a  portion  of  the  income  to  Mrs.  Duncan,  who 
otherwise  would  have  been  wholly  without  the  means  of  supporting  herself  and  her 
child. 

[630]  Mr.  Austen  appeared  for  the  other  trustee,  Mr.  Trimmer. 

Mr.  G.  Richards  and  Mr.  Roupell,  for  Mrs.  Duncan.  The  contract  of  October 
1833  was  made  not  between  Mr.  Duncan  and  his  wife,  but  between  Mr.  Duncan  and 
Miss  Marion  Campbell,  the  aunt  of  Mrs.  Duncan.  At  that  time  Mrs.  Duncan  was 
under  coverture,  and,  therefore,  incapable  of  entering  into  any  contract.  By  the 
instrument  of  1833  Miss  Campbell  gave  up  her  own  life  interest  in  part  of  the 
£3000,  in  consideration  that  the  income  should  be  applied  for  the  joint  maintenance 
of  Mr.  and  Mrs.  Duncan  :  consequently  her  intention  will  be  defeated  if  the  Court 
grants  the  prayer  of  the  bill. 

Next,  we  submit  that  the  instrument  under  consideration  must  be  construed 
according  to  the  law  of  Scotland.  Miss  M.  Campbell  was  the  most  important  party 
to  it ;  for,  without  her  assent,  it  could  have  availed  nothing.  She  was  domiciled  in 
Scotland,  and  executed  the  instrument  in  that  country.  The  form  as  well  as  the 
language  of  it  is  Scotch  ;  and  it  was  to  be  registered  in  the  Books  of  the  Council  and 
Session.  That  stipulation  would  have  been  perfectly  useless  if  the  parties  had  not 
intended  that  the  construction  of  the  document  should  be  regulated  by  the  law  ot 
Scotland.  What  did  the  parties  intend  by  the  expression  "jus  mariti,  but  the 
marital  right  according  to  the  law  of  Scotland]  The  £4000  was  to  be  invested,  not 
in  Government  securities  alone,  but  in  Government  or  other  public  security  or 
securities,  so  that  public  securities  in  Scotland,  as  well  as  in  England  were  in  the 
contemplation  of  the  parties.  It  is  true  that  the  fund  is  now  [631]  ^vested  in 
English  securities  ;  but  that  circumstance  does  not  authorize  the  Court  to  deal  with 
it  according  to  the  law  of  England.  In  AnstrutJisr  v.  Adatr  (2  Myl  et  Keen,  513) 
the  fund  in  dispute  was  stock  in  the  English  funds  ;  but,  as  the  contract  respecting 
it,  which  it  was  the  object  of  the  suit  to  enforce,  was  made  between  parties  who  were 
domiciled  in  Scotland,  and  in  a  form  known  to  the   aw  of  that  country,  the  Couit 


gave  it  the  same  construction  and  effect  as  the  law  of  Scotland  would  have  given  it 

The  cases  of  Stanley  v.  Bernes  and  Don  v.  Lipjmann,  which  ^^^ re  cited  for  the 
Plaintiff,  have  no  bearing  upon  the  question,  whether  a  contract  ong^ttoh^cm^l^lf 
according  to  the  law  of  one  country  or  another.  In  the  former  o  tlio«<^;^;«f  ^^^^^ 
question°was  whether  a  testamentary  instrument  made  by  a  P.^J^"  T^i"  :;^7°^";t 
ciled  in  a  foreign  country,  ought  not  to  be  executed  in  ^""f^^^^;^  ^^t^tVe^io^ 
country  in  order  to  be  a  valid  disposition  of  property  '\Eng  and  ,  so  that  the  decis  on 
in  that  case  had  reference  not  to  the  construction  but  *« /'^^'^, f,^'"  J,t  J^ 
instrument.     So  also  in  Don  v.  Lippmann,  the  question  was  not  as  to  the  construction 
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of  the  instrument,  but  as  to  the  remedy  which  was  applicable  to  it.  In  Melan  v. 
Fiisjames  (1  Bos.  &  Pull.  138),  Mr.  Justice  Heath  made  a  very  clear  distinction 
between  the  construction  which  ought  to  be  put  by  the  Courts  of  this  country  upon 
an  instrument  executed  abroad,  and  the  mode  in  which  it  ought  to  be  enforced. 
That  learned  Judge  said  :  "  We  all  agree  that  in  construing  contracts  we  must  be 
governed  by  the  laws  of  the  country  in  which  they  are  made  ;  for  all  contracts  have 
reference  to  such  laws.  But,  when  we  come  [632]  to  remedies,  it  is  another  thing. 
They  must  be  pursued  by  the  means  which  the  law  points  out  where  the  party  resides. 
The  laws  of  the  country  where  the  contract  was  made  can  only  have  reference  to  the 
nature  of  the  contract,  and  not  to  the  mode  of  enforcing  it."  The  same  distinction 
was  made  and  acted  upon  in  De  la  Vega  v.  Vianna  (1  Barn.  &  Adol.  284).  The 
decisions  in  Potter  v.  Brown  (5  East,  124);  Smith  v.  Mingay  (1  Mau.  &  Sel.  87); 
Bohinson  v.  Bland  (2  Burr.  1077) ;  apd  Lashley  v.  Hog  (Robertson  on  Personal  Succes- 
sion, 414),  shew  that  the  validity  of  a  contract  and  the  effect  which  ought  to  be  given 
to  it  are  points  to  be  decided  upon  according  to  the  law  of  the  country  in  which  the 
contract  was  made. 

Supposing,  however,  that  the  instrument  in  question  in  this  case  is  to  be  construed 
according  to  the  law  of  England,  we  submit  that,  according  to  that  law,  Mrs.  Duncan 
ought  to  have  a  portion  of  the  income  of  the  £4000  applied  for  the  maintenance  of  her- 
self and  her  child.  In  Page  v.  Way  (3  Beav.  20)  the  language  of  the  instrument  was 
very  similar  to  the  language  of  the  contract  in  this  case.  There  trustees  of  real  estates 
were  directed  to  pay  and  apply  the  rents  for  the  maintenance  and  support  of  a 
husband,  his  wife  and  children.  The  husband  became  bankrupt,  and  his  assignees 
claimed  the  whole  income  of  the  property  :  but  the  Master  of  the  Rolls  said  that 
there  could  be  no  doubt  of  the  intention  of  the  settlement,  that  the  wife  should  be 
supported  out  of  the  property ;  and  he  referred  it  to  the  Master  to  approve  of  a 
proper  allowance  for  the  maintenance  of  her  and  her  children.  So,  in  Bippon  v. 
Norton  (2  Beav.  63),  where  property  was  vested  in  trustees  in  trust  to  apply  [633]  the 
profits,  during  the  life  of  the  settlor's  son,  for  the  board,  lodging  and  subsistence  of 
himself  and  his  family  ;  and  the  son  took  the  benefit  of  the  Insolvent  Debtors  Act ; 
the  same  learned  Judge  held  that  the  children  were  entitled  to  three-fourths  of  the 
profits  of  the  property. 

Lastly,  we  submit  that,  where  a  married  lady  is  entitled  to  a  provision  under  a 
contract,  she  is  not  to  be  deprived  of  it  because  she  is  living  in  adultery.  Sidney  v. 
Sidney  (3  P.  W.  269)  and  Blount  v.  fFinter  (Ibid.  276,  note  (/■) )  fully  support  that 
proposition  ;  for,  in  both  those  cases,  the  Court,  at  the  suit  of  the  wife,  decreed  the 
husband  specifically  to  perform  executory  contracts,  notwithstanding  the  wife  was 
living  in  adultery. 

At  all  events,  if  the  Court  will  not  order  a  portion  of  the  income  of  the  £4000  to 
be  applied  for  the  maintenance  of  Mrs.  Duncan  and  her  child,  it  will  not  act  at  all. 
Carr  v.  Eastabrooke  was  very  similar  to  the  present  case ;  for  the  husband  had  made 
no  provision  for  his  wife,  and  she  had  committed  adultery  ;  and  this  Court  refused  to 
assist  either  party.  So  in  Ball  v.  Montgomery  the  Court,  under  similar  circumstances, 
refused  to  give  relief  to  the  husband,  who  was  the  Plaintitf  in  the  cause. 

The  Vice-Chancellor.  In  Ball  v.  Montgomery  the  property  to  which  the  suit 
related  was  not  affected  by  the  settlement  on  the  marriage  of  the  husband  and  wife ; 
it  was  left  as  the  chose  in  action  of  the  wife.  In  Carr  v.  Eastabrooke,  also,  the  property 
to  which  the  petitions  related  was  the  chose  in  action  of  the  wife. 

[634]  Mr.  Roupell.  Under  the  contract  of  October  1833  the  interest  of  the 
£4000  was  to  be  paid,  not  to  Mr.  Duncan  alone,  but  to  him  and  Mrs.  Duncan,  for 
their  joint  maintenance  during  their  lives  ;  and,  therefore,  according  to  Page  v.  Tfay 
and  Bippon  v.  Norton,  the  Court  will  not  permit  Mr.  Duncan  to  receive  the  whole 
income  of  the  fund,  but  will  give  effect  to  the  declared  intention  of  the  parties  by 
directing  a  portion  of  the  income  to  be  paid  to  Mrs.  Duncan  ;  and  that,  too,  notwith- 
standing she  has  committed  adultery  ;  for  this  Court  considers  that  the  circumstance 
that  the  wife  has  been  guilty  of  that  crime  does  not  exempt  the  husband  from  his 
obligation  to  maintain  his  wife :  and  on  that  ground  it  refused,  in  Ball  v.  Mmtgomery 
and  Carr  v.  Eastabrooke,  to  assist  the  husband" in  asserting  his  legal  right  to  his  wife's 
property. 
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The  parties  plainly  intended  that  the  contract,  so  far  at  least  as  it  related  to  the 
sum  contributed  by  Mrs.  Duncans  relations,  should  take  effect  and  be  regulated 
according  to  the  law  of  Scotland ;  for,  not  only  is  the  instrument  Scotch  both  fn  form 
and  language,  but.  on  the  face  of  U,  the  parties  refer  to  the  process  of  registration  ,^ 
the  Books  of  Council  and  Session,  in  order  to  make  it  binding  on  Miss  M  Camnbell 
As  then  the  parties  referred  to  the  law  of  Scotland  for  perfecting  the  instrument,  and 
as  Miss  Campbell,  the  principal  party  to  it,  was  domiciled  in  Scotland  and  executed 
the  instrument  there,  this  Court  is  bound  to  give  effect  to  it  according  to  that  law  • 
so  far  at  least  as  the  £2000  contributed  by  her  and  her  sister  (which  is  the  only  part 
of  the  settled  fund  which  is  now  in  question)  is  concerned. 

The  case  of  Anstruther  v.  Adair  shews  that,  if  an  instrument  is  in  the  Scotch  form 
and  the  principal  party  [635]  to  it  is  domiciled  in  Scotland,  this  Court  will  follow  the 
law  of  that  country  in  deciding  as  to  the  rights  of  the  parties  under  it  notwith- 
sUiiding  the  fund  comprised  in  it  is  in  England.  In  Tlie  Attorney-General  v  Mill 
(3  Russ.  328)  a  testator,  who  was  resident  in  England,  directed  land  to  be  purchased 
with  his  residuary  estate,  and  the  rents  to  be  distributed  amongst  indigent  persons 
residing  in  Scotland  :  and  the  Court  held  that  the  bequest  was  void  under  the  Statute 
of  Mortmain.  That  case,  therefore,  proves  that,  when  the  Court  has  to  decide 
whether  the  law  of  England  or  the  law  of  Scotland  is  applicable  to  an  instrument 
the  country  in  which  the  property  is  to  be  ultimately  distributed  is  of  no  importance' 

The  VlCE-CuAN-CELLOR  [Sir  L.  Shadwell].  It  is  quite  possible  for  an  instrument 
to  be  of  such  a  nature  as  that,  with  respect  to  one  part  of  it,  it  is  to  be  dealt  with 
according  to  one  species  of  law,  and  with  respect  to  another  part  of  it,  according  to  a 
different  species  of  law ;  and  the  instrument  with  respect  to  which  the  question  in 
this  suit  has  arisen,  appears  to  me  to  be  of  that  nature.  There  is  very  good  reason 
why  it  should  be  considered,  to  a  certain  extent,  as  a  Scotch  instrument ;  for  I  collect 
that  the  real  estate  of  the  two  Miss  Campbells,  together  with  their  personal  estate, 
was  made  the  joint  fund  out  of  which  the  £3000  was  to  be  paid ;  and,  therefore,  it 
was  proper  that  the  instrument  should  be  in  the  Scotch  form,  and  that  it  should  be 
registered  in  Scotland  in  order  to  shew  that  the  real  estate  had  been  discharged  by 
the  £3000  being  paid  or  satisfied.  But  in  other  respects,  and  as  between  Mr.  and 
Mrs.  Duncan  and  Mr.  J.  Deans  Campbell  (all  of  whom  were  resident  in  England), 
there  is  no  reason  [636]  why  the  instrument  should  be  considered  as  a  Scotch  one. 
Miss  M.  Campbell,  in  her  lifetime,  did  all  that  it  was  incumbent  on  her  to  do ;  and 
therefore,  no  person  is  made  a  party  to  this  suit  as  representing  her.  As  then  the 
question  in  the  cause  arises  between  Mr.  and  Mrs.  Duncan,  both  of  whom  are 
domiciled  in  England,  my  opinion  is  that  the  instrument  ought  to  be  construed  as  an 
English  one. 

The  question  then  is,  what  is  the  true  effect  of  the  deed  of  the  16th  of  October 
1833?  Now,  it  seems  to  me  that,  in  respect  of  the  £2000  which  came  from  Mrs. 
Duncan's  aunts,  Mr.  Duncan  was  a  purchaser  for  valuable  consideration  :  for,  by  the 
deed  of  the  31st  of  March  1828,  the  £3000  was  to  be  paid  to  Mrs.  Duncan  at  a 
certain  time  after  the  death  of  the  survivor  of  her  two  aunts.  Then  Mr.  Duncan  pro- 
posed to  Miss  Marion  Campbell  (who  had  survived  her  sister)  that,  if  she  would  pay 
down  £2000,  part  of  the  £3000,  he  would  consent  to  the  £1000,  the  remainder  of 
that  sum,  being  paid  to  trustees  for  the  separate  use  of  his  wife,  and  would  settle,  not 
only  the  £2000  which  was  so  to  be  paid  down,  but  also  £2000  out  of  his  own  funds, 
in  the  manner  therein  mentioned.  So  that  Mr.  Duncan  was  a  purchaser,  not  only 
by  relinquishing  his  right  to  a  chose  in  action  of  his  wife's,  but  by  advancing  money 
out  of  his  own  pocket.  The  deed  recites  that  Mr.  and  Mrs.  Duncan  had  applied  to 
Miss  M.  Campbell  for  immediate  payment  of  £2000,  in  order  to  enable  them  to  make 
permanent  provisions  for  the  maintenance  of  themselves  and  the  survivor  of  them,  by 
sinking  that  sum,  along  with  a  similar  sum  of  Mr.  Duncan's  own  funds,  on  an  annuity 
or  yearly  or  half-yearly  payment  on  their  joint  lives  and  the  life  of  the  survivor  of 
them,  or  by  investing  the  same  in  the  Government  or  other  public  [637]  securities  in 
the  names  of  trustees,  so  that  the  interest  or  dividends  should  be  paid  to  them  during 
their  joint  lives,  and  the  principal  sum  be  at  the  disposal  of  the  survivor,  he,  Mr. 
Duncan,  in  consideration  of  such  immediate  payment,  being  willing  that  the  remaining 
£1000  of  the  legacy,  when  payable,  should  be  paid  to  trustees,  for  Mrs.  Duncan's  own 
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use  exclusively.  The  deed  then  recites  that  Miss  M.  Campbell  had  agreed  to  the 
proposal  so  made  to  her  by  Mr.  and  Mrs.  Duncan,  and,  in  consequence,  had  made 
payment  to  them  of  the  £2000.  Then,  in  consideration  of  that  payment,  Mr.  and 
Mrs.  Duncan  assign  the  £1000  to  Mr.  J.  Deans  Campbell  and  his  co-trustees,  for  the 
use  of  Mrs.  Duncan  ;  and  Mr.  Duncan  renounces  his  jus  mariti  with  regard  to  that 
sum ;  and  then  binds  himself,  at  the  sight  of  Mr.  J.  D.  Campbell,  immediately  to 
invest  the  £2000  paid  by  Miss  Campbell,  along  with  a  like  sum  of  his  own  funds,  for 
an  annuity  or  yearly  or  half-yearly  payment  during  the  joint  lives  of  himself  and  his 
wife  and  the  survivor  of  them,  either  by  sinking  the  same  sums  by  way  of  annuity  as 
before  mentioned,  or  by  investing  them  in  the  Government  or  other  public  security 
or  securities,  in  manner  before  mentioned,  or  in  such  other  way  or  manner  as  might 
be  sanctioned  by  Mr.  J.  D.  Campbell,  taking  care  that  the  same  should  be  safely 
invested  so  as  to  secure  the  punctual  payment  of  the  annuity  or  the  interest  or 
dividends  arising  on  the  said  securities.  This  last  part  of  the  deed  imposed  an  obliga- 
tion on  Mr.  Duncan  ;  and  he  has  fulfilled  it.  Then  the  only  question  is  what  is  the 
trust  that  results  from  the  expressions  used  in  the  deed.  Now,  in  Page  v.  Way  the 
trustees  were  directed  to  pay  and  apply  the  rents  and  profits  of  the  trust  property, 
unto  or  for  the  maintenance  and  support  of  F.  Jones,  his  wife  and  family ;  and  in 
Rippon  v.  Norton  the  trust  was  to  apply  [638]  the  profits  of  the  property  for  the 
board,  lodging  and  subsistence  of  J.  Rippon  the  younger  and  his  family.  But  in  this 
case  there  are  no  such  expressions :  the  annuity  or  the  income  of  the  securities  in 
which  the  £4000  might  be  invested  were  to  be  paid  to  Mr.  and  Mrs.  Duncan  only, 
during  their  joint  lives ;  and  under  those  words,  Mr.  Duncan  would  be  entitled  to 
receive  the  whole.  And,  if  that  be  so,  would  it  not  be  strange  to  say  that  he  shall 
be  deprived  of  the  benefit  which  he  is  entitled  to  under  the  deed,  because  his  wife  has 
so  misconducted  herself  that  he  is  justified  in  living  separate  from  herl  Sidney  v. 
Sidney  is  not  an  authority  for  that  proposition,  but  for  the  converse  of  it ;  for  it 
decided  that  the  wife  was  entitled  to  compel  her  husband  to  perform  the  articles 
entered  into  on  their  marriage,  notwithstanding  she  had  been  guilty  of  adultery. 

I  shall,  therefore,  declare  that  Mr.  Duncan  is  entitled  to  the  interest  of  the  trust 
fund  during  the  joint  lives  of  himself  and  his  wife ;  and  as  Mr.  J.  D.  Campbell  has 
taken  upon  himself  to  decide  as  to  the  rights  of  the  parties  under  the  deed,  and  has 
paid  part  of  the  interest  to  Mrs.  Duncan,  the  order  which  I  shall  make  with  respect 
to  the  costs  of  the  suit  is  that  the  Plaintiff  do  pay  Mr.  Trimmer  his  costs,  and  that 
Mr.  Campbell  do  pay  the  Plaintiff  his  costs,  and  also  the  amount  of  the  costs  paid  by 
the  Plaintiff  to  Trimmer. 


[639]    Croft  v.  Adam.    June  4,  1842. 

[S.  C.  11  L.  J.  Ch.  386 ;  6  Jur.  522.] 

Deed.     Consti-udion.     Trust.     Power. 

A  widow,  by  the  settlement  on  her  second  marriage,  settled  £2300  which  had  belonged 
to  her  first  husband,  in  trust  for  her  separate  use  for  life  ;  and  declared  that,  subject 
thereto,  the  fund  should,  as  and  whenever  she  should  think  fit  or  be  advised,  be 
settled  upon  trust  for  the  benefit  of  her  daughter  and  only  child,  by  her  first 
husband,  and  of  her  daughter's  intended  husband  and  her  child  and  children,  in  such 
manner  and  for  such  rights  and  interests  as  should  be  agreed  upon,  either  previous 
to  or  after  her  daughter's  marriage,  with  her  consent,  and  that  she  (the  mother) 
should  have  full  power  to  settle  the  fund  or  any  part  of  it,  in  trust  for  the 
immediate  benefit  of  her  daughter  and  her  child  and  children,  in  manner  aforesaid, 
to  take  effect  either  upon  such  marriage,  or  upon  or  immediately  after  her  own 
death,  as  she  should  think  fit ;  but  if  the  daughter  should  not  be  married  in  the 
mother's  lifetime  and  should  survive  her,  then  the  fund  should  be  assigned  to  the 
daughter  at  21  or  on  marriage,  but  if  the  daughter  should  die  in  her  mother's  life- 
tmie  without  having  been  married,  then  the  fund  should  be  held  in  trust  for  the 
children  of  the  mother's  second  marriage.     Held,  that  a  trust,  and  not  a  power, 
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was  created  in  favour  of  the  daughter,  her  husband  and  children;  but  that  the 
mother,  if  she  thought  fit,  might  modify  the  interests  of  the  cestuis  que  Imst  on  the 
daughter  marrying  with  her  consent. 

By  the  settlement  on  the  marriage  of  Jane  Thompson,  widow,  with  Sir  Everard 
Home,  dated  the  •2d  November  1792,  Jane  Thompson  assigned  the  sum  of  £-^300  to 
which  she  was  entitled  under  the  will  of  her  late  husband,  to  trustees,  in  trust  subject 
to  her  appointment  by  any  note  or  writing  under  her  hand,  for  her  separate  use 
during  her  life.  The  settlement  then  declared  that,  subject  to  the  separate  ric^ht  and 
interest  of  Jane  Thompson,  during  her  life,  in  and  to  the  interest  of  the  £2300  the 
same  should,  as  and  whenever  the  savl  Jane  Thompson,  should  think  fit  or  be  advised  he 
settled  upon  tnust  Jor  the  benefit  of  Amelia  Tliompson,  her  daughter  and  only  child  by  her 
late  husband,  and  of  her  intended  husband  ami  her  child  or  children,  in  such  manner  and 
for  such  nghts  and  interests  as  should  be  agreed  upon,  either  previous  to  or  after  the  mariiam 
of  the  said  Amelia  Thompson  vnih  the  consent  and  approbation  of  the  said  Jane  Thompson, 
her  mother;  and  thai  the  said  Jane  [640]  Thompson  should,  by  virtue  of  this  settlement,  be  at 
free  liberty  ami  have  full  power  ami  authmily  to  settle  the  £2300,  or  any  part  thereof,  in  trust 
for  the  immediate  benefit  of  her  said  daughter,  and  her  child  or  children,  in  manner  aforesaid, 
to  take  effect  either  upon  such  marriage,  or  upon  or  immediately  after  the  decease  of  the  said 
Jane  Thompson,  as  she  should  think  fit,  notwithstanding  her  coverture,  and  whether 
married  or  sole ;  but  if  Amelia  Thompson  should  not  be  married  in  her  mother's  lifetime, 
and  should  her  survive,  then  that  the  £2300  should  be  upon  trust  for  the  benefit  of  Amelia 
Thompson,  and  should  be  a  vested  interest,  and  assigned  or  transferred  to  her  upon  her 
attaining  the  age  of  21  years,  or  on  her  marriage  before  that  age,  as  the  event  should 
happen  :  but  if  Amelia  Thompson  should  die  in  her  mother's  lifetime  without  having 
been  married,  then  that  the  £2300  should  be  upon  the  same  trusts  as  were  therein- 
after declared  concerning  the  sum  of  £1000.  The  trusts  declared  of  the  £1000  (which 
also  was  the  property  of  Mrs.  Thompson)  were  for  the  benefit  of  herself  and  her 
intended  husband  and  the  children  of  their  marriage. 

In  1811  Miss  Thompson  married  Sir  Frederick  Adam;  and,  by  their  marriage 
settlement,  £20,000  consols,  the  lady's  property,  and  all  other  property  that  might 
come  to  or  devolve  upon  her  during  the  coverture,  were  settled  in  trust  for  her  and 
her  husband  and  their  children :  but  Lady  Home  never  made  any  settlement  of  the 
£2300. 

Lady  Adam  died  in  June  1812,  leaving  a  daughter,  named  Amelia,  the  only  issue 
of  her  marriage  :  and  Sir  F.  Adam  took  out  administration  to  her.  In  February  1833 
Miss  Adam  married  Major  Boileau.  She  died  a  few  months  afterwards,  without 
issue  ;  and  her  hus-[641]-band  took  out  administration  to  her.  Lady  Home  survived 
Sir  Everard,  and  died  in  May  18-41. 

The  bill  was  filed  by  the  trustees  of  the  settlement  of  1792,  against  Sir  Frederick 
Adam,  Major  Boileau  and  Lady  Home's  executors,  stating  that  the  Defendants  severally 
claimed  the  £2300  ;  and  praying  that  the  trusts  of  that  settlement,  so  far  as  they 
regarded  the  £2300,  might  be  carried  into  execution  under  the  direction  of  the  Court. 

The  cause  now  came  on  to  be  heard  as  a  short  cause. 

Mr.  G.  Richards  and  Mr.  G.  L.  Russell  appeared  for  the  Plaintiffs. 

Mr.  Stuart  and  Mr.  J.  Baily,  for  Major  Boileau,  and  Mr.  Romilly,  for  Sir  Frederick 
Adam,  said  that  the  clause  contained  in  the  settlement  of  1792  in  favour  of  Miss 
Thompson,  her  husband  and  children,  created,  not  a  mere  power,  but  an  executory 
tnist,  subject  to  Lady  Home's  life  interest :  that  the  second  branch  of  the  clause, 
commencing  with  the  words,  "  and  that  the  said  Jane  Thompson  shall,  by  virtue  of 
this  settlement,  be  at  free  liberty,"  enabled  the  mother  to  extend  her  bounty  to  her 
daughter  in  her  lifetime;  Brown  \.  Higgs  (&  Ves.  561),  and  Broivn  v.  Focock  {ante, 
vol.  vi.  p.  257) ;  that,  if  it  were  necessary  to  have  recourse  to  implication  in  this  case, 
a  trust  for  Lady  Adam  might  be  implied  from  the  circumstance  that  the  £2300  was 
not  given  over,  except  in  the  event  of  her  dying  unmarried  in  her  mother's  lifetime, 
which  had  not  happened. 

[642]  Mr.  Bethell  and  Mr.  Elmsley,  for  Lady  Home's  executors,  said  that  the 
cases  in  which  words  apparently  importing  a  power  had  been  held  to  create  a  trust 
were  cases  in  which  the  donor  and  the  donee  were  distinct  persons ;  but,  in  the  present 
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case,  Lady  Home  was  the  absolute  owner  of  the  X2300,  and  also  both  the  donor  and 
the  donee  of  the  power  :  that  the  clause  under  discussion  could  not  be  divided  into  two 
parts,  as  had  been  contended  for  the  other  Defendants,  but  must  be  taken  altogether ; 
and  that  the  language  of  the  clause  throughout,  and  more  especially  the  words,  "  as 
and  whenever  the  said  Jane  Thompson  shall  think  fit  or  be  advised,"  and  the  words, 
"  in  such  manner  and  for  such  rights  and  interests  as  shall  be  agreed  upon,"  shewed 
that  Lady  Home  (who  was  under  no  obligation  whatever  to  settle  the  fund  on  her 
daughter,  her  husband  or  children)  meant  to  reserve  to  herself  a  power  to  appoint  the 
fund  in  favour  of  those  individuals,  at  whatever  time  and  in  whatever  manner  she 
mio^ht  think  fit :  that,  in  order  to  create  a  trust,  there  must  be  a  definite  subject,  a 
definite  object  and  a  definite  time  at  which  the  interest  of  the  cestui  que  trust  is  to 
vest ;  but,  in  the  present  case,  the  time,  the  object,  and  the  subject  were  left  in  uncer- 
tainty :  that  the  settlement  was  a  contract  between  Lady  Home  and  her  then  intended 
husband,  and  that  she  plainly  intended;  by  the  clause  in  question  to  stipulate  that 
she  should  have  the  entire  control  over  the  fund  in  case  her  daughter  married  dur- 
ing her  lifetime.  They  referred  to  the  following  passage  in  the  judgment  in  Brown  v. 
Higgs  (8  Ves.  574)  :  "  The  principle  of  that  case  {Harding  v.  Glijn),  and  of  Richardson  v. 
Chapman,  which  went  to  the  House  of  Lords,  and  all  these  cases,  is  that,  if  the  power 
is  a  power  which  it  is  the  duty  of  [643]  the  party  to  execute,  made  his  duty  by  the 
requisition  of  the  will,  put  upon  him,  as  such,  by  the  testator,  who  has  given  him  an 
interest  extensive  enough  to  enable  him  to  discharge  it,  he  is  a  trustee  for  the  exercise 
of  the  power,  and  not  as  having  a  discretion  whether  he  will  exercise  it  or  not ;  and 
the  Court  adopts  the  principle  as  to  trusts,  and  will  not  permit  his  negligence,  accident, 
or  other  circumstances  to  disappoint  the  interests  of  those  for  whose  benefit  he  is 
called  upon  to  execute  it." 

Mr.  Neate  appeared  for  another  Defendant. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  That  part  of  the  settlement  upon 
which  the  question  in  this  case  has  arisen  is  very  inaccurately  expressed  ;  and,  in 
order  to  determine  what  efl"ect  ought  to  be  given  to  it,  we  must  take  the  whole  of  it 
together. 

It  provides  for  three  events  :  first,  the  marriage  of  the  daughter  in  the  lifetime 
and  with  the  consent  of  her  mother ;  secondly,  the  daughter's  surviving  her  mother 
without  having  married  in  her  mother's  lifetime ;  and,  thirdly,  the  daughter's  dying 
in  the  lifetime  of  her  mother  without  having  been  married.  But  there  is  no  provision 
for  a  fourth  event,  namely,  the  daughter's  marrying  in  her  mother's  lifetime  without 
the  consent  of  her  mother  ;  and  that  is  a  very  important  point. 

Now  it  seems  to  me  that,  by  the  first  branch  of  the  clause  relating  to  the  first 
contingency,  which  ends  with  the  words  "  with  the  consent  and  approbation  of  the 
said  Jane  Thompson,"  an  interest  was  created  in  the  daughter,  her  husband  and 
children,  if  the  mother  consented  to  the  marriage :  but  it  was  an  interest  which  the 
mother  was  to  have  the  power  of  modifying.  Then  [644]  the  second  branch  of  the 
same  clause  provides  that  the  mother  should  have  liberty  to  settle  the  £2300  for 
the  immediate  benefit  of  her  daughter  and  her  child  and  children.  Now  those 
words  have  a  distinct  meaning ;  for  though  Mrs.  Thompson,  under  the  trust  pre- 
viously declared  for  her  separate  use,  had  a  power  to  dispose  of  her  life  interest  by 
note  or  writing  under  her  hand,  yet  these  words  enabled  her  to  divest  herself  of 
her  life  interest  in  favour  of  her  daughter  by  a  mere  verbal  approbation  of  a  settle- 
ment :  and,  moreover,  this  second  branch  of  the  clause  enabled  her  so  to  modify 
the  interest  previously  created,  as  to  disappoint  the  husband  of  her  daughter.  As 
the  right  of  the  parties  to  take  was  made  to  depend  upon  the  mother's  previously 
consenting  to  the  marriage,  there  is  no  inconsistency  in  saying  that,  though  she  con- 
sented, yet  the  trust  should  be  liable  to  such  modification  as  she  might  think  fit  to  make. 

The  expression  "  as  and  whenever  "  was  relied  on  by  the  counsel  for  the  executors, 
but  there  is  no  magic  in  words  ;  they  amount  to  nothing  more  than  "  as  she  shall 
think  fit  or  be  advised." 

There  being  then,  as  I  apprehend,  a  trust  created  in  this  case  in  favour  of  Miss 
Thompson,  her  husband  and  children,  with  a  power  vested  in  her  mother  to  modify 
it,  but  which  power  was  never  exercised  at  all,  the  only  remaining  question  is,  who 
is  entitled  to  take  under  that  trust.     Now,  in  Harding  v.  Glyih  (1  Atk.  469),  a  testator 
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gave  certain  chattels  to  his  wife,  and  desired  her,  at  or  before  her  death,  to  give  them 
to  such  of  his  own  relations  as  she  should  think  most  deserving  and  approve  of.  The 
[645]  wife  disposed  of  some  of  the  chattels  by  her  will,  but  made  no  disposition  what- 
ever of  the  rest  of  them  ;  and  the  Master  of  the  Rolls  held  that  the  chattels  as  to  which 
the  wife  had  not  exercised  her  power  of  disposition  ought  to  go  to  the  next  of  kin  of  the 
testator  at  her  death.  Therefore,  in  the  present  case,  as  Lady  Home  did  not  exercise 
any  authority  whatever  with  respect  to  the  trusts  declared  of  the  £2300  by  the  settle- 
ment of  1792,  my  opinion  is  that  Sir  Frederick  Adam  is  entitled  to  that  sum  for  his 
life,  with  remainder  to  Major  Boileau  absolutely  as  the  husband  and  personal  repre- 
sentative of  his  late  wife. 


[645]     Bridge  v.  Yates.(I)    Feb.  14,  18,  1842. 

[See  Heasman  v.  Fearse,  1871,  L.  R.  11  Eq.  535 ;  L.  R.  7  Ch.  275  ;  Attorney-General  v. 
Fletcher,  1871,  L.  R.  13  Eq.  128;  In  re  Hudsan,  1882,  20  Ch.  D.  411  ;  In  re  Quirk 
1889,  37  W.  R.  796.] 

Joint-Tenancy.     Tenancy  in  Common.     Will.     Constructum. 

Testator  gave  one-fourth  of  his  residuary  estate  to  trustees,  in  trust  for  his  wife  for 
life,  and,  after  her  decease,  in  trust  for  and  to  be  equally  divided  amongst  all  his 
children  who  should  be  then  living,  and  the  issue  of  such  of  them  as  should  be 
then  dead,  such  issue  taking  only  the  part  or  share  which  his,  her  or  their  deceased 
parent  or  parents  would  have  been  entitled  to  if  living.  Two  children,  and  two 
grandchildren  the  issue  of  a  deceased  child  of  the  testator,  were  living  at  the 
death  of  the  widow.  Held,  that  the  two  grandchildren  took,  as  between  themselves, 
as  joint-tenants,  and  not  as  tenants  in  common. 

Samuel  Bridge,  by  his  will  dated  the  3d  of  February  1818,  gave  his  real  and 
personal  estates  to  trustees  in  trust  to  sell  and  to  stand  possessed  of  the  proceeds  in 
trust  for  and  to  be  equally  divided  between  his  wife,  Alice  Bridge,  and  all  and  every 
his  children  who  should  be  living  at  his  decease,  share  and  share  alike,  and  for  the 
issue  of  such  of  his  said  children  as  should  be  then  dead,  equally  amongst  them,  if  more 
than  one,  share  [646]  and  share  alike,  snich  last-mentioned  issue  taking,  amongst  them, 
the  part  or  share  only  which  his,  her  or  their  deceased  parent  or  parents  would  have 
been  entitled  unto  if  living :  and,  as  to  the  share  of  his  wife,  he  directed  his  trustees  to 
pay  the  dividends  and  interest  thereof  to  her  during  her  life  for  her  separate  use ;  and, 
after  her  decease,  to  stand  possessed  of  her  share  in  trust  for  and  to  be  equally 
di\ided  amongst  all  and  every  his  children  who  should  be  then  living,  and  the  issue  of 
such  of  them  as  should  be  then  dead,  such  issue  taking  only  the  part  or  share  which  his,  her  or 
their  deceased  parent  or  parents  would  have  been  entitled  to  if  living ;  and,  as  to  the  share  or 
shares  of  such  of  his  said  children  being  a  son  or  sons,  that  his  trustees  should  transfer 
the  same  to  him  or  them  when  he  or  they  should  respectively  attain  the  age  of  21 
years ;  and,  as  to  the  share  or  shares  of  such  of  his  said  children  as  should  be  a 
daughter  or  daughters,  that  his  trustees  should,  upon  her  or  their  attaining  the  age 
of  21  years  or  being  married,  which  should  first  happen,  pay  the  dividends  and 
interest  thereof  unto  such  daughter  or  daughters  respectively  for  her  or  their 
respective  life  or  lives  for  her  or  their  separate  use;  and,  after  the  several  and 
respective  deceases  of  his  said  daughters,  then  as  to  such  her  or  their  several  and 
respective  share  or  shares,  in  trust  for  such  person  or  persons,  &c.,  as  she  or  they 
should,  by  her  or  their  respective  last  will  or  testament  in  writing,  appoint ;  and, 
in  default  thereof,  then  in  trust  as  to  the  several  and  respective  shares  of  his  said 
daughters  for  her  or  their  respective  issue  or  issues,  child  or  children,  share  and 
share  alike,  at  their  several  attainments  to  the  age  of  21  years;  and  if  any  of  his 
said  children,  being  a  son  or  sons,  should  die  under  the  age  of  21  years,  or,  being  a 

(1)  The  reporter  was  not  able  to  procure  the  brief  in  this  case  in  sufficient  time 
to  enable  him  to  report  it  according  to  its  date. 
V.-C.  IV.— 41 


1282  COOKE    V.    TURNER  12  SIM.  847. 

dauo-hter  or  daughters,  under  that  age  and  unmarried,  then  the  share  of  him,  her  or 
them  so  dying,  [647]  should  be  paid  to  the  survivor  or  survivors  of  them,  his  said 
children,  equally,  share  and  share  alike,  and  to  the  issue  of  such  of  them  as  should 
be  then  dead,  such  issue  taking  only  the  part  or  share  which  his,  her  or  their  deceased 
parent  or  parents  would  have  taken  if  living  at  such  time  as  his,  her  or  their  original 
share  or  shares  would  become  payable  under  the  trusts  aforesaid. 

The  testator  left  his  wife  and  three  children  living  at  his  death.  One  of  those 
children,  a  daughter,  died  in  1823.  She  had  two  children,  one  of  whom  died  in  the 
lifetime  of  the  testator's  widow.     The  widow  died  in  1838. 

One  of  the  questions  in  the  cause  was  whether,  on  the  widow's  death,  the  daughter's 
surviving  child  took  a  third  or  only  a  moiety  of  a  third  of  the  share  of  the  testator's 
estate,  which  was  bequeathed  in  trust  for  the  widow  for  her  life ;  or,  in  other  words, 
whether  the  daughter's  two  children  were  joint-tenants  or  tenants  in  common  of  that 
third. 

Mr.  Lewin,  for  the  personal  representative  of  the  daughter's  deceased  child,  said 
that,  in  construing  a  will,  the  rule  was  to  favour  a  tenancy  in  common  rather  than  a 
joint-tenancy :  that  the  testator,  in  other  parts  of  his  will,  had  created  tenancies  in 
common,  not  only  as  amongst  his  children,  but  also  as  amongst  their  issue ;  and, 
therefore,  it  was  reasonable  to  infer  that  the  testator  intended  to  create  a  tenancy  in 
common  by  the  clause  in  question  ;  JVoodgate  v.  Umoin  {ante,  vol.  iv.  p.  129). 

Mr.  Rasch,  for  the  daughter's  surviving  child,  cited  Stratton  v.  Best  (2  Bro. 
C.  C.   233). 

[648]  Mr.  Spence  and  Mr.  Geldart  appeared  for  the  other  parties. 

The  Vice-Chancellor  [Sir  L.  Shadwell].  It  seems  to  me  that,  under  the  trust 
first  declared  in  favour  of  the  testator's  children  living  at  his  death  and  the  issue  of  such 
of  them  as  should  be  then  dead,  both  the  children  and  the  issue  of  a  deceased  child 
would  take,  as  between  themselves  respectively,  as  tenants  in  common :  for  the 
words,  "  equally  amongst  them,  if  more  than  one,  share  and  share  alike,"  apply  both 
to  the  children  and  to  issue  of  a  deceased  child.  Then  the  testator  directs  the 
trustees,  after  his  wife's  death,  to  stand  possessed  of  her  share  of  his  estate,  in  trust 
for  and  to  he  equally  divided  amongst  all  and  every  his  children  who  should  be  then 
living  and  the  issue  of  such  of  them  as  should  be  then  dead,  such  issue  taking  only 
the  part  or  share  which  his,  her  or  their  deceased  parent  or  parents  would  have  been 
entitled  to  if  living ;  the  issue,  therefore,  would  have  taken  their  deceased  parent's 
share,  as  tenants  in  common  with  the  surviving  (Jhildren.  But  the  testator  speaks  of 
no  division  amongst  the  issue  themselves ;  and,  therefore,  my  opinion  is  that  they 
take  their  parent's  share  as  joint-tenants  with  each  other. 

Lord  Coke,  in  his  Commentary  on  Littleton  (188  a.),  says:  "If  lands  be 
demised  for  life,  the  remainder  to  the  right  heirs  of  J.  S.  and  of  J.  N. ;  J.  S.  hath  issue 
and  dieth,  and,  after  J.  N.  hath  issue  and  dieth,  the  issues  are  not  joint-tenants ; 
because  the  one  moiety  vested  at  one  time,  and  the  other  moiety  vested  at  another 
time,"  &c.  But  I  apprehend  that  the  learned  author  means  that  the  issue  of  J.  S. 
do  not  take  as  joint-tenants  ^vith  the  issue  of  J.  N.  ;  and  not  that  the  issue  of  either 
[649]  J.  S.  or  J.  N.  do  not  take  as  joint-tenants  as  between  themselves. 

Besides,  it  seems  to  me  that  the  point  now  under  consideration  has  been  decided 
by  the  case  of  Oates  v.  Jackson  (2  Strange,  1172) ;  and,  therefore,  I  shall  declare  that 
the  surviving  child  of  the  testator's  deceased  daughter  is  entitled  to  a  third  part  of 
that  share  of  the  testator's  estate  which  his  widow  was  entitled  to  for  her  life. 


[649]    Cooke  v.  Turner.    May  23,  1844. 

Costs.     Fees  to  Counsel. 

The  Plaintiffs  solicitor  employed  a  Queen's  Counsel  and  a  junior  to  oppose  a  motion 
for  further  time  to  answer.  The  Court  held  that  he  was  justified  in  so  doing ;  and 
ordered  the  Taxing  Master,  who  had  disallowed  the  fees  of  the  junior  counsel,  to 
review  his  taxation. 

Two  of  the  Defendants,  after  they  had  made  an  application  to  the  Master  which 
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was  unsuccessful,  moved  the  Court  for  further  time  to  answer  the  bill.  Affidants 
were  made  both  in  support  of  and  in  opposition  to  the  motion  ;  and  it  was  supported 
by  Mr.  Bethell  and  Mr.  Willcock,  and  opposed  by  Mr.  Stuart  and  Mr.  Freeling. 

The  Vice-Chancellor  allowed  the  Defendants  six  weeks'  further  time  to  answer, 
and  ordered  them  to  pay  the  costs  of  the  motion.  The  Taxing  Master,  when  the 
Plaintiffs'  costs  of  the  motion  were  taken  before  him,  considered  that  the  application 
was  not  of  sufficient  importance  to  justify  the  employing  of  two  counsel  to  oppose  it ; 
and,  therefore,  disallowed  the  fees  paid  to  Mr.  Freeling  and  his  clerk  with  the  brief 
and  for  settling  an  affida\-it,  and  also  the  solicitor's  charges  for  attendances  on  Mr. 
Freeling.  The  sums  disallowed  amounted  to  £5,  8s.  The  Plaintiffs  thereupon 
presented  a  petition,  praying  that  the  Petitioners  might  be  allowed  the  several  suras 
before  mentioned,  and  that  it  might  be  referred  back  to  the  Taxing  Master  to  review 
his  taxation. 

[650]  Mr.  Stuart  appeared  in  support  of  the  petition. 

Mr.  Bethell  opposed  it. 

The  Vice-Ch.\n'cellor  [Sir  L.  Shadwell].  With  respect  to  the  fees  paid  to  the 
junior  counsel,  my  opinion  is  that  there  has  been  a  miscarriage :  and,  though  the 
sums  are  small,  yet  the  principle  is  very  important. 

I  remember  perfectly  well,  many  years  ago,  observing  Sir  Anthony  Hart  refuse  to 
take  a  brief  merely  because  there  was  no  junior  counsel  with  him. 

[Mr.  Bethell.  That  is  the  rule  in  causes  now :  no  one  of  us  takes  a  brief  iu  any 
cause  without  a  junior.] 

And  I  remember  that  Lord  Eldon  said  in  the  House  of  Lords  (when  there  was 
some  objection  made  to  the  fact  of  two  counsel  appearing)  that  it  was  of  extreme 
importance  to  the  public  at  large  that  there  should  be  a  successive  body  of  gentlemen 
brought  up,  who  should  understand  their  profession  by  knowing  it  from  the  beginning  : 
and,  in  my  opinion,  it  would  be  most  injurious,  not  merely  to  the  gentlemen  who  com- 
pose the  Bar  at  the  particular  time,  but  to  the  public  at  large,  if  the  supply  of  able  men 
were  to  be  cut  off  by  preventing  the  younger  branches  from  learning  their  profession. 
The  consequence  of  which  would  be  that  it  would  be  a  matter  of  chance  whether, 
when  the  gentlemen  who  are  within  the  Bar  drop  off,  their  places  would  be  supplied 
by  persons  of  sufficient  learning  and  ability.  I  shall,  therefore,  refer  it  back  to  the 
Master  to  renew  his  taxation  ;  and  the  costs  of  the  petition  must  be  costs  in  the 
cause. 
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